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Tenant 

(Ten.  Assem Creneral  Assembly. 

Gen.  Dig.  U.  8 General  Digest  of  ths  Unit- 
ed SUtes. 

Gen.   Laws .General  Laws. 

Gen.  R.  B.  Act General  Railroad  Act 

Gen.    St General  Statutes. 

Geo King  George  (as  15  Geo. 

George   George  (Miss.) 

George,  Partn. George  on  Partnership. 

Gibbon   Gibbon  on  Nuisances. 

Gil Gilfillan  (Minn.) 

Gilbert  Br. Gilbert's  Law  of  Bvidenoa. 

Gilbert  Tenures.. . .  Gilbert  on  Tenures. 

Gilbert     Uses     (by 

Sogd.)  Gilbert's  Uses  and  Tmsts 

by  Sugden. 

GUb.  Rents Gilbert's       Treatise       on 

Rents. 

Gilh  RepL Gilbert  on  Replevin. 

Gild. GildersieeTS       Reports 

(N.  M.) 

GiU Gill  (Md.) 

GiUet.  O.  Law Gillett's  Treatise  on  Crim- 
inal Law  and  Procedure 

^„    .  in  Criminal  Cases. 

Gill  ft  J Gill  &  Johnson  (Md.) 

Gilman Oilman  (111.) 

Gilmer Gilmer  (Va^ 

Gilp Gilpin  (U.  S.) 

Godd.  Easem. Goddard  on  Easements. 

Gould,  PL. •,«»^.«. Gould  on  the  Principles  of 
Pleading  in  Ciyil  Actions. 


Gould's    Dig. Gould's    Digest    of    Laws 

(Ark.) 

Gould,  Wat Gould  on  Waters. 

Grab,    ft    W.    New 
Trials   • Graham  and  W\aterman  on 

New  Trials. 

Grant  Cas. Grant's  Cases  (Pa.) 

Grant's  Dig. Gantt's  (&  Caldwell's)  Di- 
gest  of    Statutes    (Ark.) 

Grat    Grattan  (Va.) 

Gray Gray  (Mass.) 

Green,  C.  E C.  B.  Green  (N.  J  A 

Green,  Gr.  Law  R.. .  Green's  Criminal  Iiaw  Ra- 

ports  (N.  Y.) 

Greene,    G G.  Greene  (Iowa) 

Greenh.  Pub.  PoL...Greenhood'8     Doctrine    of 

Public  Policy  in  the  Law 

of  Ontracts. 

Green,  H.  W H.  W.  Green  CS.  J.) 

Green,  J.  S J.  S.  Green  (N.  J.) 

Green] Greenleaf  (Me.) 

GreenL  Cruise,  Real 
Prop Greenleafs      Bdltion      of 

Cruise's  Digest  of  Real 

Property. 

Greenl.  Ev Greenleaf  on  Evidence. 

Green's  Brice,  Ultra 
Vires Green's  Edition  of  Brice's 

Ultra  Vires. 
Gross,    St... Gross'     Illinofs    Compiled 

Laws  (or  Statutes). 
Grotius   Grotius'  Latin  Law. 


H 

Hagg.  Adm. Haggard's  English  Admi- 
ralty Reports. 

Hagg.  Cono.. ••••••  Haggard's  English  (Con- 
sistory Reports. 

Elagg.  Ecc....^... .Haggard's  English  Eccle- 
siastical Reports. 

Hale,  CouL  Law.. . .  Hale's  History  of  the  Om- 
mon  Law. 

Hala,  De  Jure  Mar..  Hale's  De  Jure  BCaris  (Ap- 

§  end  is    to    Hall   on   the 
ea  Shore). 

Hale,  P.  O Hale's  Pleas  of  the  Crown. 

Hale,  Torts Hale  on  Torts. 

Hall    Hall's  Superior  Ck>art  (N. 

Y.) 

Halleck,  Int  Law. .  Halleck's  International 
Law. 

Hall,  Meic  Law.  •  •  •  Hall's  Mexican  Law. 

Haist Halsted  (N.  J.) 

Halst  Ch Halsted's  Chancery  (N.  J.) 

Ham Hammond  (Ohio) 

Ham.  (}ont Hammon  on  Contract!. 

Hand    Hand  (N.  Y.) 

Handy    .« •  • .  Handy  (Ohio) 

Har.    (Del.) Harrington  (Del.) 

Har.  (Mich.) Harrington  (Mich.) 

Har.  (N.  J.) Harrison  (N.  J.) 

Hardin  Hardin  (Ky.) 

Hardw.  Cas.  Temp..  Cases  temp.  Hardwicks,  by 
Lee  and  Hardwicke. 

Hars   Hare's  English  Vice  Chan- 

cellors'  Reports. 

Hare,  (Const  Law . .  Hare's  American  Constitu- 
tional Law. 

Harg.  Ca  Litt.  ...Hargrave's  Notes  to  Coke 
on  Littleton. 

Hargrave  ft  Butler's 
Notes  on  C!o.  Litt.  Hargrave      and      Butler's 
Notes  on  Coke  on  Little- 
ton. 

Harp Harper  (S.  C.) 

Harp.  Bq Harper's  Equity  (S.  C.) 

Harris    .^ . . .  Harris  (Pa.) 

Harrison,  CJh. Harrison's  Chancery  Prac- 
tice. 

Hart  Dig. .Hartley's  Digest  of  Laws 

(Tex.) 

Har.  &  G Harris  &  Gill  (Md.) 

Har.  ft  J Harris  &  Jobnson  (Md.) 

Har.  ft  McH.  •••«•  Harris  ft  McHenry  (Md.) 
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Haab Hasbronck't  Reporti  (Ida- 
ho) 

Bask.   Haskell  (U.  8.) 

HaU.  Hatsell's        Parliamentary 

Precedents. 

Haw Hawaiian  Reports. 

Hawes,  Jur Hawes  on  Jurisdiction  of 

Courts. 

Hawk Hawkins*     Pleas     of     the 

Crown. 

Hawk.  P.  a Hawkins*     Pleas    of    the 

Crown. 

Hawk.   Wills Hawkins'   Oonstmction  of 

Wills. 

Hawks   Hawks  (N.  O.) 

Hayes     Hayes'     Irish     Exchequer 

Reports. 

Hayw.  (N.  O.) Haywood  (N.  0.) 

Hayw.   (Tenn.) Haywood  (Tenn.) 

Hayw.  &  H Hay  ward  &  Haselton  <U. 

S.) 

Has.  Res.   Hazard's   Register  (Pa.) 

H.  Bl Henry  Blackstone's  Eng- 
lish Common  Pleas  Re- 
ports. 

Head    Head  (Tenn.) 

Heard's  Shortt,  Extr. 

Rem Heard's  Edition  of  Shortt 

on    Extraordinary   Legal 
Remedies. 

Heisk. Heiskell  (Tenn.) 

Hemp Hempstead  (17.  8.) 

Hen Kins   Henry    (as   8   Hen. 

vf). 

Hen.  St Hening'e  Statutes  (VaO 

Hen.  ft  M Hening  A  Munford  fVa.) 

Herm.  Chat  Mor^..  Herman  on  Chattel  Mort- 
gages. 

Herm.  Estop Herman's  Law  of  Estoppel. 

Henn.  Ex'ns. Herman's  Law  of  Execu- 
tions. 

High,      Extr.     Leg. 

Rem High     on     Extraordinary 

Legal  Remedies. 

High,   InJ High  on  Injunctions. 

High,  Rec. High  on  Receivers. 

Hil.  Abr Hilliard's  American  Law. 

Hill Hill  (N.  Y.) 

Hill.    Cont Hilliard  on  Contracts. 

Hill.  Elem.  Law... .  Hilliard's  Elements  of 
Law. 

Hill,   Bq Hill's  Equity  (S.  O.) 

Hilliard.  R.  R. Hilliard  on  Real  Property. 

Hill,   Law Hill's  Law  (S.  O.) 

Hill.  Mortg Hilliard's  Law  of  Mort- 
gages. 

Hill's  Ann.  Codes  ft 

Laws Hill's  Annotated  Ck>des  and 

Greneral  Laws  (Or.) 

Hill's    Ann.    8t    ft 

Codes Hill's    AnnoUted    General 

Statutes       and       CJodes 
(Wash.) 

Hill's  Code Hill's  Annotated  Codes  and 

General  Laws  (Or.). 

Hill's  Code Hill's    Annotated    General 

Statutes       and       Codes 
(Wash.) 

Hill  ft  D.  8nppw....Hill  ft  Denio,  Lalor^s  8np- 

Slement  (N.  Y.) 
ton  (N.  Y.) 
Hil.   Term  4,   Will.  _  ^     _.,„ 

IV Hilary   Term  4,    William 

IV. 
Hil.  Torts Hilliard   on    the    Law    of 

Torts. 
HitteU's  Laws Hittell's     General      Laws 

(Cal.) 
H.  L.  Gas. House    of    Lordsf    Cases, 

English. 
Hob.   Hobart's    English    King's 

Bench  Beports. 
Hodge,  Presb.  Law..  Hodge     on     Presbyterian 

Law. 
Hoff.  Ch. Hoffman's    Chancery    (N. 

Y.) 


Hoff.  Land  Cas.. . . .  Hoffman's  Land  Cases  (U. 
S.) 

Hoff.  Mast Hoffman's  Master  in  Chan- 
cery. 

HolL  Jur Holland's  Elements  of  Ju- 
risprudence. 

Holmes    Holmes  (U.  S.) 

Holt    Holt's       English       King's 

Bench  Reports. 

Holt  house.  Law 
Diet  Holthooss's  Law   Diction- 
ary. 

Holt  N.  P Holt's  English   Nisi  Prius 

Reports. 

Holt   Shipp Holt  on  Shipping. 

Hopk.  Ch Hopkins'  Chancery  (N.  Y.) 

Homer's  Ann.  St.. Homer's  Annotated  Revis- 
ed Statutes  (Ind.) 

Homer's  Rev.  St . . .  Homer's  Annotated  Re- 
vised Statutes  (Ind.) 

Horr    ft    B.    Mun. 

Ord.    Horr  and  Bemls'  Treatise 

on  Municipal  Police  Or- 
dinances. 

Horr.  ft  T.  Ca8.8elf- 

Def .  Horrigan  and  Tliompson's 

Cases  on  Self-Defence. 

Houst    Houston  (Del.) 

Houst  Cr.  Cas..  ...Houston's  Criminal  Cases 
(Del.) 

How.    (Miss.) Howard  (Miss.) 

How Howard  (U.  S.) 

How.  Ann.  8t Howell's  Annotated  Stat- 
utes (Mich.) 

Howell,  N.  P. Howell's  Nisi  Prius  Re- 
ports (Mich.) 

Howell,  St  Tr..... Howell's  English  State 
Trials. 

How.  Prac Howard's  Practice  (N.  Y.) 

How.  Prac.  (N.  8.)..  Howard's  Practice,  New 
Series  (N.  Y.) 

How.  8t Howell's  annotated  Stat- 
utes (Mich.) 

How.  ft  H.  St Howard  and  Hutchinson's 

Statutes  (Miss.) 

Hughes  (Ky.) Hughes  (Ky.) 

Hughes     Hughes  (U.  S.) 

Hume's  Hist  Eng. .  Hume's  History  of  Eng- 
land. 

Humph Humphrey  (Tenn.) 

Hun    Hun  (N.  Y.) 

Hurd's  Rev.  St....Hurd's  Revised  Statutes 
(111.) 

Hurl.  Bonds Hurlstone  on  Bonds. 

Hurl,  ft  C Hurlstone     ft     Coltman's 

Euglish    Exchequer    Re- 
ports. 

HurL  ft  G Hurlstone     and     Cordon's 

Reports    (10,    11,    Eng- 
lish Exchequer  Reports. 

Hurl,  ft  N. Hurlstone    and    Norman's 

English    Exchequer    Re- 
ports. 

Hutch.    Carr. Hutchinson  on  Carriers. 

Hutch.  Code Hutchinson's  Code  (Miss.) 

Hutch.  Dig.  St.... Hutchinson's  Cods  (Mias.) 

I 

Idaho   •  • Idaho. 

Ill Illinois. 

111.    App Illinois     Appellats     Court 

Reports. 

Imp.  Diet Imperial  Dictionary. 

Ind.     Indiana. 

Ind.    App Indiana    Appellats    Oovrt 

Reports. 

Ind.  T Indian  Territory. 

Ind.  T.  Ann.  St. . ..  Indian  Territory  Annotat- 
ed Statutes. 

Ins.  Law  J ••  Insurance     Law     Jounial 

(Pa.) 

Inst    Coke's  Institutes. 

Intemat  Diet  ••••Webster's  Intematloiial 
Dictionaiy* 
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bterst  Com.  R. . . .  Intentato   Oonuntm   Re- 
ports. 
Int  Rev.  Hanoal.  • .  Internal  Rerenne  MannaL 

lAt  Eer.  Eec. Internal    Revcnae   Record 

(N.  r.) 

Iowa Iowa. 

Ired.   Iredell's  Law  (N.  0.) 

Ired.  Eq IredelFs  Equity  (N.  G.) 

Irwin's  Code. Clark,    Cobb   and   Irwin*s 

Code  (Gku) 

J 

Jte.    King  James  (as  21  Jac.  I). 

JtLC,  Law  Diet..... Jacob's  Law  Dictionary. 

Jagg.  Torts Jaggard  on  Torts. 

Jarm.  Wills. Jarman  on  Wills. 

Jeff.    Jefiferson  (Va.) 

Jellett*  Gr.  Law. . . .  Gillett's  Treatise  on  Crim- 
inal Law  and  Procedure 
in  Criminal  Cases. 

Jeremy,  Bq..  ••••••  •  Jeremy's   Equity   Jorisdie- 

tion. 

J.  J.  ICarsh. J.  J.  Marshall  (Ky.) 

John.  Johnson  (N.  M.) 

John.  Diet Johnson's  English  Diction* 

ary. 

John.  Eng.  Ch. Johnson's     English     Yioe- 

Chancellors'  Reports. 

Johns.    Johnson  (N.  Y.) 

Johns.  Gas. Johnson's  Cases  (N.  Y.) 

Johns.  Ch Johnson's  Chancery  (N.  Y.) 

Johnson's  Quarto 
Diet   Johnson's  Quarto  Diction- 
ary. 

Jones   Jones  (PaO 

Jooes,  BaOm Jones  on  Bailments. 

Jones,  Chat  Mortg..  Jones  on  Chattel  Mort- 
gages. 

Jones,  Easem Jones'  Treatise  on  Base- 
ments. 

Jones,  Eq .«••.  Jones'  Eqnity  (N.  0.) 

Jones,  Law Jones'  Law  (N.  G.) 

JoneB,  Liens Jones  on  Liens. 

Jones,  Mortg Jones  on  Mortgages. 

Jones,  Pledges Jones  on  Pledges  and  Col- 
lateral Securities. 

Jones,  Secnri ties....  Jones  on  Railroad  Securi- 
ties. 

Jones  ft  8 Jones  ft  Spencer  (N.  Y.) 

Jones  &  y.  Laws. . .  Jones  and  Varick's  Laws 
(N.  Y.) 

Joar.  Juris.  •••••••  Journal   of  Jurisprudence. 

Joyce,  Ins..  •••»«•••  Joyce  on  Insurance. 

J.  P The  Justice  of  the  Peace, 

London  (periodical). 

J.  P.  Smith J.     P.     Smith's     English 

Kin^s  Bench  Reports. 

J.  Scott  (N.  S.) English     Common     Bench 

Reports,  New  Series  by 
John  Scott 

Jad.  Bepos.  •  •  •  •  .m.  .  Judicial  Repository  (N.  Y.) 

Jor.   The  Jurist,  London. 

Jor.  (N.  S.) The    Jurist,    New    Series^ 

London. 

Jut  Inst Institutes  of  JnstlnlaiL 

K 

Eames,  Eq. Eames*  Frindplee  of  Eq- 
uity. 

Kao. ••••  Kansas. 

Kan.    App. Kansas  Appeals. 

Kay  ft  JL.«.« Kay  and  Johnson's  Eng- 
lish Yios  Chancellors'  Re- 

_  ports. 

Eeh. Keble's      English      King's 

Bench  Reports. 

Keen  ••••«« Keen's  English  Rolls  Court 

^  Reports. 

Keen,  (%. Keen^s  English  Rolls  Gonrt 

Reports. 

Keener,  Quasi  Oont.  Keener  on  Quasi  Con- 
tracts. 

KsL •««M«.«.8ir  John  Kelyng's  English 

Crown  Cases. 


Kelly    Kelly  (Ga.) 

Kent,  Comm.   Kenf  s    Commentariee   ob 

American  Law. 

Kent  ft  R.  St Kent   and   RadcUrs  Law 

of  New  York  (Revision 
of  1801). 

Kern.    Keman  (N.  Y.) 

Kerr,  InJ Kerr  on  Injunctions. 

Kerr,   Rec. Kerr  on  Receivers. 

Kersey,  Diet John      Kersey's      English 

Dictionary.  1708. 

Keyes Keyes  (N.  X.) 

Kielway Keilwev's    English    King's 

Bench  Reports. 

Kinn«r,    Law   Diet 

ft  Glos Kinney's   Law   Dictionary 

and  Glossary. 

Klrby   Kirby  (Conn.) 

Knight,  Mech.  Diet.  Knight's  American  Mechan- 
ical Dictionary. 

Kulp Kulp  (Pa.) 

Ky ••...  Kentucky. 

Kyd    Kyd  on  Bills  of  Exchange. 

Kyd,   Corp. Kyd  on  Corporations. 

Ky.   Dec Kentucky  Decisions. 

Ky.  Law  Rep Kentucky  Law  Reporter. 

Ky.  St  Law.  .••••.  Morehead  and  Brown  Di- 
gest of  Statute  Laws 
(Ky.) 

K.  ft  & Kent  and  Raddiffs  Law  of 

New  York  (Revision  of 
1801). 

L 

La.    Louisiana. 

La.  Ann Ijouisiana  Annual. 

Lack.  Jur. Lackawanna  Jurist  (Pa.) 

Lack.  Leg.  N. Lackawanna   Legal    News 

(Pa.) 

Lalor,  Supp. Lalor's  Supplement  to  Hill 

ft  Denlo*s  Reports  (N.Y.) 

Lamb.  Elr. ..••••••. Lambard's  Eiranarcha. 

Lane  Bar   Lancaster  Bar. 

Lane  Law  Rev.   • .  Lancaster  Law  Review. 

Lans.    •  •  •  •  Lansing  (N.  Y.) 

Lans.  Ch Lansing's  Chancery  (N.  Y.) 

Law  J.  Ch Law  Journal,  New  Series, 

Chancery. 

Law  J.  Exeh. Law  Journal,  New  Series, 

Exchequer. 

Law  J.  Q.  B Law  Journal,  New  Series, 

Queen's  Bench  (English). 

Law  of  Trusts  (Tilt. 

ft  Bui.) Tiffany    and    Bullard    on 

Trusts  and  Trustees. 

Law  Rep Monthly     Law     Reporter, 

Boston,  Mass. 

Law  Rep.  Ex. English  Law  Reports,  Ex- 
chequer. 

Lawson,  Exp.  BT...Lawson  on  Expert  and 
Opinion  Elvidence. 

Lawson,  Pros.  Br..  •  Lawson  on  Presumptive 
Evidence. 

Lawson,     Rights, 
Rem.  ft  Pr. Lawson  on  Rights,  Reme- 
dies and  Practice. 

Lawson,    Usages    ft 

Gust  ••••^ Lawson's  Law  of  Usages 

and  Customs. 

Law  T..^ ••••English  Law  Times  Re- 
ports. 

Law  T.  (N.  S.)^...  English  Law  Times  Re- 
ports, New  Series. 

Ld.  Raym. Lord    Raymond's    English 

King's  Bench  Reports. 

Lea  •^Lea  (TennO 

Leadi,  Or.  Gas.. •••Leach's  English  Grown 
Cases. 

Leach's  O.  L. Leach's  Olub  Gassa,  Lon- 
don. 

Lsam.  ft  Spic Leaming  and  Spicer's  Laws. 

Grants,  Concessions  and 
Original  Constitutions 
(N.J.) 

Lb  Ed.^.* •••••••  ••Lawyers'  Edition  Bapnmm 

Goort  Reports. 


zU 
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Let   Lee  (Cal.) 

Leg.    Acts  of  the  LeclsIatiiNu 

Leg.  Ghron Legal  GhronicTe. 

Leg.    Gas. Legal  Gasette  (Pa.) 

Leg.  Gas.  R. Legal     Gaietta     Beporta 

(Pa.) 

Leg.  Int   Legal  Intelligencer  (Pa.) 

Leg.   News Legal  News,  Chicago. 

Leg.  Op Legal  Opinions. 

Leg.  Rec  Rep.  •••. Legal  Record  Reports. 

Leg.  Rep.    Legal  Reporter  (Tenn.) 

Leg.  ft  Ins.  Rep. . . .  Legal  &  Insurance  Re- 
porter. 

Lehigh     VaL     Law 
Rep Lehigh    Valley    Law    Re- 
porter. 

Leigh    Leigh  (Va.) 

Leigh  ft  O. tf.  Leigh  and  OaTo'a  English 

Crown  Cases. 

Leon.    Leonard's   English   King's 

Bench  Reports. 

Ler. • Levinz's     English     King's 

Bench  Reports. 

Lewin,  Cr.  Cas...»«  Lewin's  English  Crown 
Cases  Reserved. 

Lewis,  Em.  Dom. .  • .  Lewis  on  Eminent  Domain. 

Lewis,  Perp Lewis'  Law  of  Perpetuity. 

Lex  Mercatoria 

Americana    An  Enquiry 'into  the  Law 

Merchant  of  the  United 
States  by  George  (}ainea. 

Lieh.  Herm. •••Lieber's  Hermeneutics. 

Lil.   Conv Lilly's  Conveyancer. 

Lilly,   Abr. Lilly's      Abridgment,      or 

Practical  Register. 

Lindl.  Copartn. Lindley  on  Partnership. 

LindL  Partn. Llndley's  Law  of  Partner- 
ship. 

Litt    ••••••»« 0)lce  on  Littleton. 

Litt.    Littell  (Ky.) 

Litt.  Comp.  Laws.. .  Littell's  Sutnte  Law  (Ky.) 

Litt  Sel.  Cas. Littell's  Select  Oases  (Ky.) 

Litt.  ft  S.  St.  Law..  Littell  and  Swigert's  Di- 
gest of  Statute  Law  (Ky.) 

Livermore,   Ag. Livermore     on     Principal 

and  Agent 

LIt.  Law  Mag. Livingston's  Law  Maga- 
zine (N.  T.)     ' 

tu  J.  Ch. Law  Journal,  New  Series, 

Chancery,  English. 

L.  J.  Exch. Law  Journal,  New  Series, 

Exchequer. 

L.  J.  M.  Cas. Law  Journal.  New  Series, 

Magistrates^  Cases. 

Loc  Acts. . •  •  • Local  Acts. 

Loc  Code Local  C3ode. 

Loc  Laws «. Local  Laws. 

Lofft  ..LofiFt's    English    King's 

Bench  Reports. 

Lomax,    Bx'ra. .  •  •  • .  Lomax  on  Efxecutors. 

Lom.   Dig. Lomax's    Digest    of    Real 

Property. 

Long,  Irr. Long  on  Irrigation. 

Low Lowell  (U.  S.) 

Lower  Ct  Dee.  •  •  •  •  Lower  Conrt  Decisions 
(Ohio) 

L.  R.  A.  Lawyers' Reports  Annotat- 
ed. 

L,  R.  App.  Oaa.....  English  Law  Reports,  Ap- 
peal Cases,  House  of 
Lords. 

L.  R.  C.  P. English      Law      Reports, 

(jommon  Pleas. 

L.  R.  Eq English  Law  Reports,  Bq- 

uity. 

L.  R.  Ex.  OBa....M..  English  Law  Reports,  Ex- 
chequer. 

L.  R.  Exch English  Law  Reports,  Ex- 
chequer. 

L.  B.  H.  U.  ••••••  English      Law      Reports. 

English  and  Irish  Appeal 
Cases. 

L.  R.  H.  L.  &«..•••  English  Law  Reports, 
Scotch  and  Divorce  Ap- 
peal Cases. 

U  R.  P.  0. English      Law      Reports. 

Privy     Council,    Appeal 
Cases. 


L.  B^  Proh.  DIt.... English  Law  Reports,  Pro- 
bate, Divorce  and  Admi- 
ralty Division. 

L.  R.  Probu  ft  DIt..  English  Law  Report!,  Pro- 
bate  and  Divorce. 

L.  R.  Prov.  ft  DiT. .  See  L.  R.  Proh.  ft  DIv. 

L.  R.  Q.  B English       Law      Beports, 

^    _  Queen's  Bench. 

L.  R.  Q.  B.  DiT....  English  Law  Beporta, 
Queen's  Bench  Division. 

Lnsh. Lushington's  English  Ad- 
miralty Eteports. 

Lot  •••  Lutwyche's  English  Com- 
mon Pleas  Reports. 

Lux.  Law  T. Luzerne  Law  Times  (Pa.) 

Lus.  Leg.  Oba.  • . . .  Luzerne  Legal  Observer 
(Pa.) 

Lus.  Leg.  Beg. Luzerne     Legal     Beglster 

(Pa.) 


M 

McAdam,  LandL  ft 
T. McAdam  on  Landlord  and 

Tenant 

McAlL    McAllister  (U.  SO 

MacArthur    MacArthur  0.  C.) 

MacArthnr,PatCas..MacArthur'8  Patent  Cases 

(U.  S.) 
MacArthur  ft  M.  . .  MacArthur  ft  Mackey  (D. 

C.) 
Macaulay,HistEng..Macaulay's      History      of 

England. 

McCahon   McCahon  (Kan.) 

McCart   McCarter  (N.  J.) 

McC^arty,  Civ.  Proe..Mc(}arty's      Civil      Proos- 

dure  Reports  (N.  Y.) 
McClain.  Or.  Law.  •  McClain's  Criminal  Law. 
McClain*s  Code....  .McClain's  Annotated  Code 

and  Statutes  (Iowa) 
Meckel.  Dig. McCIellan's  Digest  of  Laws 

(Fla.) 

McCord    McCord's  Law  (S.  0.) 

McO>rd,  Eq McCord's  Eonity  (S.  C.) 

McCrary    McCrary  (U.   S.) 

McCrary,  Elect.  • .  •  McCrary's  American  Law 

of  Electiona. 
McCul.  Diet  ••^••.  McCulIoch*8     Commercial 

Dictionary. 

McGloin McGloin  (La.) 

McKelvey,  Ev.  ....McKelvey  on  Evldenoa. 

Mackey    Mackey  (D.  C.) 

McLean    McLean  (U.  S.) 

MacL    Shipp. Maclachlan    on    Merchant 

Shipping. 

McMul McMuUan  (S.  O.) 

McMul.  Eq McMullan's  Equity  (8.  O.) 

Macn.  ft  Gi. Macnaghten  and  Cordon's 

English     Chancery     Re- 
ports. 
Macq. »«..Macqueen's  Scotch  Appeal 

Cases. 
Madd. Maddock's  Reports,  Bngllflh 

Chancery. 
Maine,  Anc.  Law. . .  Maine's  Ancient  Law. 

Man Manning  (Mich.) 

Man.,  Q.  ft  S. Manning,     Granger,     and 

Scott's  English  Common 

Pleas  Reports. 
Mansf.  Dig. Mansfield's  Digest  of  Sta^ 

utes  (Ark.) 
Manflon,Ban]cr.Cas..Manson's  Bankruptcy  and 

Winding- Up  Cases. 
Man.  Unrep.  Oaa.. .Manning's  Unreported 0a*> 

es  (La.) 
Man.  ftO. Manning      ft      Granger'a 

English    Common    Pleas 

Reports. 
Man.  ft  R. Manning  ft  Ryland's  Eng- 
lish Magistrates'  Caaea. 
Marsh.   Marshall's    Bnglish    Com- 
mon Pleas  Reports. 

Marsh.,  A.  K. A.  K.  Marshall  (Ky.) 

Marsh.  Ins. .Marshall  on  Marine  Insor* 

ance. 
Marsh.,  J.  J.. •••••!.  J.  Marahall  (Ky«) 
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llartiii,  Dict..««..«Bdwavd  Hartin'k  Bnfliih 
Dictionary. 

Mart  (N.  a> Martin  (N.  0.) 

Mart  (N.  8.) Martin's  New  Serlea  (La.) 

Mart  (O.  S.) Martin's  Old  Series  (La.). 

Mart  ft  X. Martin  ft  Yerger  (Tenn.) 

Marr Manrel's  Reports  (DeM 

Maaon    Mason  (U.  S.) 

Mass.    Massacnosetta. 

Math.  Pre&  St...*. Mathews  on  Presumptive 
Evidence. 

Maole  ft  S.»»..^«.Maule  and  Selwyu'a  Bng- 
lish  Kmg*s  Bench  B«- 
ports. 

Maxw.  Adv.  Gnm.  •  W.  U.  Maxwell's  Advanced 
Lessons  in  English  Gram- 
mar. 

Mazw.  Or.  P»oe. .  •  •  •  Biazwell's  Treatise  on 
Oriminal  Procedure. 

Maxw.  Interp.  8t.. Maxwell  on  Interpntation 
of  Statutes. 

May,  Ina. May  on  Insurance. 

Md.     ••••Maryland. 

Md.  Oh. Maryland  Ohanccry^ 

Me Maine. 

Mecfaem,  Ag. Mechem  on  Agency. 

Mechem,  Pub.  OS... Mechem  on  Public  Offices 
and  Officers. 

MeesL  ft  W. Meeson  and  Welsby's  Eng- 
lish Exchequer  Reports. 

Meigs    Meigs  (Tenn.) 

Meigs,  Dig. Meigs'  Digest  of  Decisions 

of  the  (3ourts  of  Tennes- 
see. 

Mer.   • Merivale's    English    CSfaan- 

cery  Reports. 

MerL  Report Merlin,  Rfipertoirs  de  Ja- 

risprudence. 

Mete.  (Ky.) Metcalfe  (Ky.) 

Mete  (Mass.)   Metcalf  (Mass.) 

Mich.    Michigan. 

Mich.  N.  P. Michigan  Nisi  Prim. 

Miles    Miles  (Pa.) 

MUl,  Oonst .  Mill's  Oonstitutional  Re- 
ports (S.  C) 

MJUer,  OoQBt Miller  on  the  O>n8titntion 

of  the  United  States. 

Miller's  Oode Miller's  Revised  and  An- 
notated Oode  (Iowa) 

Mills' Ann.  8t Mills'   Annotated   Statutes 

(CJolo.) 

Mills,  Em.  Dom.** .Mills  on  Eminent  Domain. 

Mill,  ft  y.  Code*. ..Mil liken  ft  Vertrees'  Oode 
(Tenn.) 

Minn.   Minnesota. 

Minor  Minor  (Ala.) 

Minor,  Inst  ••••••  Minor's  Institutes  of  Com- 
mon and  Statute  Law. 

Misc.  Laws.  •••«••  • .  Miscellaneous  Laws  (Or.) 

Misc.  Rep. Miscellaneona  Reports  (N. 

Y.) 

Miss Mississippi. 

Mitch.  Mod.  Geoc...Mitcheirs  Modem  Ckog- 
raphy. 

MItf.  Bq.  PL. Mitford'a  Equity  Pleading. 

Mo Missouri. 

Moak,  Bng.  R Moak's  English  Reports. 

Moak,      Undarh. 

Torts Moak's  Edition  of  Under- 

hill  on  Torts. 

Mo.  App. Missouri  Appeal  Reports. 

Mo.  App.  Rep'r  ••.Missouri  Appellate  Keport- 
er. 

Mod. Modem    Reports,   English 

King's  Bench. 

Monag. Monaghan  (Pa.) 

Mon.,  B 1..  •  B.  Monroe  (Ky.) 

Mon.,  T.  R. T.  B.  Bdonroe  (Ky.) 

Mont    Montana. 

Montg.      Co.      Law 

Rep> Montgomery  County  Law 

Reporter  (Paj 

Month.  Law  Bui... Monthly  Law  Bulletin  (N. 
Y.) 

Mont  ft  &••••••••  .Montagu    ft    Bligh's    Bng^ 

lish  Bankruptcy  Reporta. 


Mont  ft  M.«  •»•••••  Monta^  and  MaeArtfaur'a 
English  Bankruptcy  Re- 
ports. 

Moody,  Ok.  Gag.  •••  Moody's  Oown  Cases, 
English  Courts.  . 

Moody  ft  M Moody  and  Malkin's  Eng- 
lish Nisi  Prius  Reports. 

Moody  ft  R. Moody  and  Robinson's  Eng* 

lish  Nisi  Prius  Reports. 

Moore Moore  (Ark.) 

Moore Sir  Francis  Moore's  Eng- 
lish King's  Bench  Re- 
ports. 

Moore,  Or.  Law.... Moore's  Criminal.Law  and 
Procedure. 

Moore,  P.  O. Moore's  Privy  Ooondl  Re- 
ports. 

Moore,  Presb.  Dig..  Moore's  Presbyterian  Di- 
gest. 

Moore  ft  8. Moore  and  Scotf  s  English  . 

Common   Pleas   Reports. 

Mor.  Corp •  • .  •  Mora  wets  on  Private  Cor- 
porations. 

Moreau  ft  Carleton's 
Partidaa Moreau-Lislet   and    Carle- 
ton's  Laws  of  Laa  Sidt6 
Partidas     in     force     in 
Louisiana. 

Mor.  Prir.  Corp..  ••  Mora  wets  on  Private  Cor» 
porations. 

Morrell,  Bankr.  CJa8..Morreirs  English  Bank- 
raptcy  Cases. 

Morris    Morris  (Iowa) 

Morris,   Repl Morris  on  Replevin. 

Morr.  Min.  Rep....  Morrison's  Mining  Re- 
ports. 

Morse,  Banks  .•••••  Morse  on  the  Law  of 
Banks  and  Banking. 

Moa.    Mosely's  English  Chancery 

Reports. 

Mun.  Code Municipal  Code. 

Munf.     Muuford  (Va.) 

Murfree,  Off.  Bonds..  Murfree  on  Offldal  Bonds. 

Murph. Murpbey  (N.  C.) 

Murray'to  Eng.  Diet.  Murray's  English  Diction- 
ary. 

Myl.  ft  a Mylne  ft   Oaig's   English 

Chancery  Reports. 

Myl.  ft  K Mylne  and  Keen's  English 

Chancery  Reports. 

Myr.  Prob. Myrick's     Probate    Court 

Reports  (Cal.) 

M.  ft  0.  Partidaa. . .  Moreau-Lislet  and  Carle- 
ton's  Laws  of  Lss  Siftt6 
Partidas  In  force  in< 
Louisiana. 

M.  ft  W. •••••Meeson  and  Welsby's  Eng- 
lish BxcheQuer  Reports. 


N 


Nat  Bankr.  Law. .  National  Bankraptcy  Law. 

Nat  Bankr.  R* National  Bankraptcy  Reg- 
ister (17.  S.) 

N.  B.  R. •••••National  Bankruptcy  Reg- 
ister (U.  S.) 

N.  a North  Carolina. 

N.  0.  Term  R..,.. North  Carolini^  Term  Re- 
ports. 

N.    CJhip. N.  Chipman  (Vt) 

N.  D North  Dakota. 

N.  E Northeastern  Reporter. 

Neb Nebraska. 

Neg.  Inst  Law.. •••  Negotiable  Instrument 
Law. 

Nev.    ••  Nevada. 

Nev.  ft  M.  •  •  • Nevile  and  Manning's  Ehig- 

lish  King's  Bench  Re- 
ports. 

Newb.  Admu  •••••«  Newberry's  Admiralty  (U» 
S.) 

Newell,  Defam.  ••••Newell  on  Defamation,. 
Slander  and  LIbeL 
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Newell,   E3ject Newell't    Treatise   on    the 

Action  of  Ejectment 

NewelU  MaL  Pro«. .  Newell's  Treatise  on  Mali- 
cious Prosecution. 

Newell,  Sland.  ft  L..  Newell  on  Slander  and  LI- 
beL 

NewL  CHl  Prac  •  • .  Newland'a  Chancetj  Prac- 
tice. 

N.  H New  Hampshire. 

Nisi  Prins  ft  Gen.  T. 

Rep Nisi     Prios     ft     General 

Term  Reports  (Ohio) 

Nix.  Dig. Nixon's    Digest    of    Lawa 

(N.J.) 

N.  J.  Eq.   ..^ New  Jersey  Equity. 

N.  J.  Law New  Jersey  Law. 

N.  J.  Law  J.. •••••New  Jersey  Law  Journal. 

N.  M New  Mexico. 

Norris    Norns  (Pa.) 

.Northam.  Law  Rep..  Northampton  County  Law 
Reporter  (Pa.) 

Northumb.  Co.  Leg. 

N Northumberland       County 

Legal  News  (Pa.) 

Nott  ft  Mca Nott  &  McCJord  (S.  C.) 

N.  R.  U Revised  Laws  1813  (N.  T.) 

N.  S New  Series. 

N.  W •  • . . .  Northwestern    Reporter. 

N.  T New  York. 

N.  Y.  Ann.  Caa.  •  • .  New  York  Annotated  Cas- 
es. 

N.  Y.  Cr.  R. New    York    Criminal    Re- 
ports. 

N.  Y^  Daily  Reg... .  New  York  Daily  Register. 

N.  Y.  Law  J New  York  Law  Journal. 

N.  Y.  Leg.  Obs.  ....  New  York  Legal  Observer. 

N.  Y.  St.  Rep New  York  State  Reporter. 

N.  Y.  Super.  Ct...New  York  Superior  Court 

N.  Y.  Supp New  York  Supplement 


O.  C.  D.   Ohio  Circuit  Decisions. 

Odgers,  L.  ft  Sland. )  Odgers  on  Libel  and  Slan- 

Odgera,  Sland.  ft  L  J     der. 

Ogilvie,  Diet Ogilvie*s  Imperial  Diction- 
ary of  the  English  Lan- 
guage. 

Ohio Ohio. 

Ohio  Cir.  Ct  R.  • . .  Ohio  Circuit  Ourt  Re- 
ports. 

Ohio   Dec. Ohio  Decisions. 

Ohio  Law  J..  •  •  •  • . .  Ohio  Law  JoumaL 

Ohio  Leg.  N Ohio  Legal  News. 

Ohid  N.  P Ohio  Nisi  Priua. 

Ohio  St Ohio  State. 

Ohio    S.    ft    a    P. 
Dee.     Ohio   Superior   and   Com- 
mon Pleas  Decisions. 

Okl • Oklahoma. 

Olcott     Olcott  (U.  8.) 

O.  L,  D. Ohio    Lower   Court   Decl- 

SiODS. 

Ont  Ontario  Reports. 

Op.  Attys.  Gen.... .Opinions  of  the  United 
States  Attomeyi  Gen- 
eral. 

Or.    ••••  Ore^n. 

Ord.  •  • Ordmanoa. 

O.  S Old  Series. 

Outerbridge Outerbridge  (Pa.) 

Overt Overton  (Tenn.) 

Owen Owen's      English      King's 

Bench  Reports. 

O.  ft  W.  Dig. Oldham  and  White's  Digest 

of  Laws  (Tez.) 

p 

Pa.   Pennsylvania  State. 

Pac.    Pacific  Reporter. 

Pa.  Co.  Ct  R. Pennsylvania  County  Court 

Reports. 
Pa.  Com.  PL Pennsylvania     Common 

Pleas  Reporter. 


Pa.  Dist  R. .Pennsylvania  District  Re- 
ports. 

Paige    Paige's  Chancery  (N.  Y.) 

Paine Paine  (U.  S.) 

Paine,  Elect Paine  on  Elections. 

Pa.  Law  J Pennsylvania  Law  JonmmL 

Paley,  Ag. Paley    on    Principal    and 

Agent  (or  Agency). 

Paley,  Mor.  Ph Wm.  Paley 's  Moral  Philos- 

ophv  (English). 

Pamphl.    Laws Pamphlet  Laws  (Acts). 

Park,  Ins Park  on  Marine  Insurance. 

Parker,  Cr.  R. Parker's  Criminal  Reports 

(N.  Y.) 

Pars.  Bills  ft  N.... Parsons  on  Bills  and 
Notes. 

Pars.  Cent Parsons  on  Contracts. 

Pars.  Eq.  Caa. Parsons'      Select     Equity 

Cases  (Pa.) 

Pars.  Mar.  Ins..  • . .  Parsons  on  Marine  Insur- 
ance and  General  Aver- 
age. 

Para.  Mar.  Law. .  • .  Parsons  on  Maritime  Law. 

Para.  Merc  Law. ..  Parsons  on  Mercantile 
Law. 

Pars.  Shipp.  ft  Adm..  Parsons  on  Sliipping  and 
Admiralty. 

Partidas Moreau-Lislet  and  Carle- 
ton's  Laws  of  Las  Siftt6 
Partidas  in  force  in 
Louisiana. 

Paschal's  Ann. 

Const    Pascfaal's     United     States 

Ck>nstitution,  Annotated. 

Pasch.  Dig. Paschal's  Texas  Digest  of 

Decisions. 

Pa.  Snper.  Ct Pennsylvania  Superior 

Court  Reports. 

Pat    • .  Pateraon's  Laws. 

Pat  ft  H. Patton  ft  Heath  (Ya.) 

Pears. Pearson  (Pa.) 

Peck   mi.) Peck  (111.) 

Peck  (Tenn.) Peck  (Tenn.) 

Pen.  Ck>de Penal  Code. 

Pen.  Laws Penal  Laws. 

Pennewill Pennewill  Reports  (DsL) 

Penning. Pennington   (N.  J.) 

Penny Penuypacker  (Pa.) 

Pen.  ft  W Penrose  ft  WatU  (Pa.) 

Pepper    ft    L    Dig. 

Laws Pepper  and  Lewis'  Digest 

of  Laws  (Pa.) 

Perry,  Trusts Perry  on  Trusts. 

Pet Peters  (U.  S.) 

Pet  Ab. .  • •  •  • . .  PetersdorlTs  Abridgment 

Pet  Adm Peters'  Admiralty  (U.  S.) 

Pet  C.  a Peters'   Circuit  Court  (U. 

S.) 

Petersd.  Ab.   Petersdorffs    Abridgment 

P.  F.  Smith   P.  F.  Smith  (Pa.) 

Phil  Phillips'  Treatise  on  Insur- 
ance. 

Phila.  Philadelphia  (Pa.) 

Phil Phillips'  Law(N.  O.) 

Phil.  Ch. Phillips'  English  Chancery 

Reports. 

Phn.  Eq Phillips'  Equity  (N.  C.) 

Phil.  Ev Phillipps  on  Evidence. 

Phil.  Bv.  [Cow.  ft  H. 
ft  Edw.  Notes]....  Phillipps*     on      Evidence, 
Notes    bj    C^owen,    Hili 
and  Edwards. 

Phil.  Ins Phillips'  Law  of  Insurance. 

Phillim.  Int  Law...  Phillimore's   International 

PhiL  Mech.  Liens... Phillips      on      Mechanics' 

Liens. 
Phil,  ft  M Philip  and  Mary  (as  4  ft  5 

Phil,  ft  M.) 

Pick. Pickering  (Mass.) 

Pickle Pickle  (Tenn.) 

Pierce,  R.  R. Pierce  on  Railroad  Law. 

Pierce  &  King's  Re- 
visory Legislation..  Pierce,  Taylor  and  King's 

Revised  Statutes  (La.) 

Pike    Pike  (ArkO 

Pin. Pinney  (Wis.) 
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Pfns.  Chat  Morts...PlBm7*t  Treatise  of  Ghat- 

tel  Mortgages. 
Pittsb.  Leg.  J Pittsburgh   Legal   Joomal 

(Pa.) 
Pittsbw    Leg.  J.   (M. 
S.)    Pittsbargh  Legal  Jonmal* 

New  &ries  (Pa.) 

PittsU  B. Pittsburgh  ReporU  (Pa.) 

P.  U    Public  Laws. 

Piatt,   Leas Piatt  on  Leases. 

Plood. Plowden's   Bnglish   King's 

Bench  Reports. 
Flow Plowden's  Bnglish  King's 

Bench  Reports. 
Poe.  PL Poe  on  Pleading  and  Prao- 

tioe. 

Pol.  Code Political  Ckxle. 

Pol.  Cent Pollock   on    Principles   of 

Contract    at    Law    and 

Equity. 
Pom.  Code  BcoL...Pomero7    on    Code    Beni- 

edies. 
Pom.  Bq.  Jnr. Pomeroy's    SSquity    Jaxi»- 

prudence. 
Pom.  Rem.   •••«.••.  Pomeroy   on   CItU   Bemt- 

dies. 
Pom.  Rem,  ft  Rem. 
Rights Pomeroy   on   OItH   Rems- 

dies  ft  Remedial  Riahts. 
Pool  Spec  Psrf. .  • .  Pomeroy  on  Specific  Per- 
formance of  Contracta. 
Poph. • Popham's    English    King's 

Bench  Reports. 

Poll.  (Ala.) Porter  (Ala.) 

Port  Ina, Porter's   Laws  of   Insoi^ 

^  ance. 

Posey,  Unrep.  CSas..  Posey's  Unreported  Oases 

(Tex.) 

Poth.  Oblig. Potbier  on  Oblimtions. 

Pow.  App.  Proc..  •••  Powell's  Law  of  Appallats 

Proceedinas. 

Pow.  0>nt Powell  on  Contracta. 

Pow.  Dey. Powell  on  Devises. 

Pow.  Mortg. Powell  on  Mortgages. 

Prac    Act Practice  Act 

Pt.  CJh. Precedents    In    Ghaneei7« 

by  Pinch. 

Preat   Est Preston  on  Estates. 

Priy.  Laws Private  Laws. 

Priy.  8t Private  Statutes. 

ProU English  Probate  and  Admi- 
ralty   Reporta   for   year 

cited. 
Prob.  Div. Probate     Division,     Bng- 
lish Law  Reports. 

Probi  Pr.  Act Probate  Practice  Act 

Probw  R. Probate  ReporU  (Ohio) 

Pro?.  St Statutes    (Laws)    of    the 

Province    of    Massachi^ 

setts. 

Pub.  Acts  Public  Acts. 

Pub.  Gen.  Laws. . . .  Public  Ckneral  Lawa. 

Pub.    Laws Public  Laws. 

Pub.  Loc  Laws. .  •  •  Public  Local  Lawa. 

Pub.  St Public  Statutes. 

Pub.  ft  Loa  Lawa. .  Public  and  Local  Laws. 
Puifendorf  ...».,..  Pufendorfs  Law  of  Natnra 

and  Nationa. 
Purd.  Dig.  Laws...Purdon'a  Digest  of  Laws 

(Pa.) 
Purple's  St Purple's  8tatut«s»   Scatss' 

Compilation. 
P.  Wma. Peers    WUUama'    Bni^iah 

Chancery  Reporta. 
P.  ft  L.  Dig.  Laws. .  Pepper  ft  Lewis'  Digest  of 

Laws  (Pa.) 
P.  ft  U  Lawa. •••••Private  and  Local  Laws. 


Q 

Q>  B.  Queen's     Bench     Reports, 

Adolphus  ft  Ellis,  N.  S. 
(English). 

0*  B.  Div. Queen's     Bench     Division 

^.  (English  Law  Reports). 

QauM7  Quincy  (Maaa.) 


R 

Ran^   • .  •• .  Randolph  (Ya.) 

Rand.  Com.  Paper.  •  Randolph  on  Oonunerdal 
Paper. 

Rand.  Em.  Dom.....  Randolph  on  Bminent  Do- 
main. 

Rap.  Contempt  ....  Rapalje  on  Contempt 

Rap.  Wit Rapalje's  Treatise  on  Wit- 
nesses. 

Bap.  ft  L.Law  Diet.  Rapalje  and  lAwrence 
Law  Dictionary. 

Rawie Rawle  (Pa.) 

Rawle,  Const  U.  8..  Rawle  on  the  Constitution 
of  the  United  States. 

Rawie,  Cov. Rawle  on    (yovenanta   for 

Title. 

Raym.  Lord    Raymond's    Bnglish 

King's  Bench  Reports. 

Ray,  Hed.  Jor...^  Ray'a  Medical  Jurispru- 
dence of  Insanity. 

B.  a Revised      Statutes      1855 

(Mo.) 

Redf.  Carr. Bedfield   on   Carriers  and 

Bailments. 

Redf.  Railways Redfield  on  Railways. 

Redl  Sur Redfield's    Surrogate    (N. 

Y.) 

Redl  Wills Redfield   on   tfaa   Law   of 

Wills. 

Roes'  Cydopiedia... Abraham  Roes'  English 
Cyclopaedia. 

Beeves^  Dom.  Bel...Beeve  on  Domestie  Rela- 
tions. 

BesTsa,  Eng.  Law. .  Beeve's  History  of  the  Bng- 
lish Law. 

Bep Coke's      Bnglish      King's 

Bench  Beports. 

Beports The  Reports,  EnglislL 

Rev Revision   of   the   Statutes 

Revised. 

Rev.  Civ.  Code Revised  Civil  O>do. 

Rev.  Civ.  St Revised  Civil  SUtutes. 

Rev.  0>de Revised  Code. 

Rev.  Code  Civ.  Proc  Revised  Code  Civil  Plrooe- 
dure. 

Rev.  Code  Or.  Proe;.  Revised  Coda  of  Criminal 
Procedure. 

Rev.  Or.  Code Revised  Criminal  Code. 

Rev.    Laws Revised  Laws. 

Rev.  Mun.  Code. . .  •  Revised  Municipal  Coda. 

Rev.  Ord. Revised  Ordinanoea. 

Rev.  Pen.  Ode Revised  Penal  Code. 

Rev.  Pol.  Code Revised  PoliUcal  Codsu 

Rev.  St Revised  Statutea. 

Reynolda'   Land 

Lawa Reynolds'     Spanish     and 

Mexican  Land  Lawa. 

R.  L    Rhode  laland. 

Rice    Rice'a  Law  (S.  CJ 

Rice,  Eq Rice's  Equity  (S.  C.) 

Rice.  Bv. Rice's  Law  of  Evidence. 

Rlce*s  (3ode Rice's    Coda    of    Practios 

(Olo.) 

RidL    Richard  (aa  6  Rich.  ID. 

Rich.  Diet Richardson's  New  Diction- 
ary of  the  English  Lan- 
guage. 

Rich.  Bq Richardson's  Equity  (S.  C.) 

Rich.  Eq.  Csa. Richardson's  Equity  Cases 

(S.  C.) 

Rich.  Law Richardson's  Ls w  (S.  O.) 

Rich.   (S.   a) Richardson  (S.  a) 

Ridi.  Wills. •••»•. .Richardson's  Law  of  Tes- 
taments and  L«at  Wills. 

Riddle's  Lex Riddle's  Lexicon. 

Riley   Riley's  Lsw  (S.  C.) 

Riley,  Bq Riley's  Equity  (&  0.) 

R.  L. Revised  Laws. 

R.  IL  Oharlt R.  M.  Charlton  (Ga.) 

Rob.    *. Charles  Robinson^s  English 

Admiralty   Reports. 

Rob.  (N.  T.) Robertson  (N.  r.) 

Rob.  (La.)   Robinson  (La.) 

Rob.  (Va.)  Robinson  (Va.) 

Robb,  Pat  Cas.....Robb's  Patent  Cases  (U. 
B.) 
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Rob.  Pat Robinson  on  Patenti. 

RoUe Rolle's      Bn^Ush      King't 

Bench  Reports. 

Roltop  Abr. —  Rolle's  Abridgment  of  the 

Common  Law. 

Ron.  Re^ Rolle's      English      King's 

Bench  Reports. 

Root Root  (Conn.) 

Rop.    Leg. Roper  on  Lerades. 

Rorer,  Jud.  Sales. . .  Rorer  on  void  Jndldal 
Sales. 

Rorer«  R.  R Rorer  on  Railways. 

Roecoe,  Cr.  EY.....Roscoe  on  Criminal  Evi- 
dence. 

Ron  Cont. Ross  on  Contracts. 

R.  S Revised  Statutes. 

R.  S.  Comp.  •  • Statutes     of     Connecticut, 

Compilation  of  1854. 

Russ.  Oh. Russelrs  English  Chancery 

Reports. 

Russ.  C^. Russell  on  Crimes  and  Mis- 
demeanors. 

Russ.  Fact Russell    on    Factors    and 

Brokers. 

Russ.  ft  M Russell  and  Mylne's  Eng- 
lish Chancery  Reports. 

Ross,  ft  R.  Cr.  Cas..  Russell  and  Ryan's  English 
Crown  Cases  Reserved. 

Ruth.  Inst Rutherford's   Institutes  of 

Natural  Law. 

Ry.  ft  Corp.  Law  J*.  Railway  and  Corporation 
Law  Journal. 

Ry.  ft  M. Ryan  and  Moody's  English 

Nisi  Prius  Reports. 

R.  ft  Ry.  0.  C. Russell  and  Ryan's  Ji^nglish 

Crown  Cases. 


Salk.   8alkeld*8    English    King's 

Bench  Reports. 

Sanb.  ft  B.  Ann.  St.  Sanborn  and  Berryman's 
Annotated  Statutes  (Wis.) 

Sanders,  PL  ft  Bt..  .  Saunders'  Pleading  and 
Evidence. 

Sandf. Sandrord  (N.  T.) 

Sandf.  Ch Sandford's    Chancery    (N. 

Y.) 

Sand.  Inst  Jnst  In- 
trod.  Sandars*   Edition   of  Jus- 
tinian's Institutes. 

Sand.      Uses      and 

Trusts Sanders     on     Uses     and 

Trusts. 

Sand,  ft  H.  Dig.. .. . Sandels  and  Hill's  Digest 
of  Statutes  (Arfc.) 

Saund.    •  * Saunders'    English    King's 

Bench  Reports. 

Saund.  PI.  ft  Et.... Saunders'  Pleading  tnd 
Evidence. 

Sawy.  Sawyer  (U.  B.) 

Sazt  Ou Saxton'i  Chancery  QV.  J.) 

Sayer   Bayer's      English     King's 

Bench  Reports. 

Sayles*     Ann.     Otf. 

St   Sayles*     Annotated     GiTil 

Statutes  (Tex.) 

Sayles*  Civ.  8t....Sayle8'  Revised  Civil  Stat- 
utes (Tex.) 

Sayles'  Rev.  Civ.  Bt-Saylea'  Revised  Civil  Stat- 
utes (Tex.) 

Sayles'  St Bayles'  Revised  Civil  Stat- 
utes (Tex.) 

Sayles'  Snpp. Supplement  to  Sayles*  An- 
notated Civil  Statutes 
(Tex.) 

S.  a South  Carolina. 

Scam Scammon  (111.) 

Scates'  Comp.  St. . .  Treat  Scates  ft  Blackwell 
(Compiled  Statutes  (III.) 

Schmidt  Civ.  Law..  Schmidt  on  the  Civil  Law 
of  Spain  and  Mexico. 

Schoales  ft  L Schoales  and  Lefroy's  Irish 

Chancery  Reports. 

Schouler,  Bailm. .  • .  Schouler  on  Bailments. 


Sdionlcr,  Dom.  Rd..  Sdionler  on  Domestic  Re- 
lations. 

8eho«lor,        Pars. 

Prop. Schouler  on  the  Law  of 

Personal  Property. 

ScfaonleTt      U.      B. 

Hist Bchouler's  History  of  the 

United  States  under  tho 
Const  1783-1847. 

Scrlb.  Dower Scribner  on  Dower. 

8.   D. South  Dakota. 

S.    E. Southeastern  Reporter. 

Bedg.  Dam. Sedgwick  on  the  Measnro 

of  Damage. 

Bedg.   Bt  ft  Const 

Law   Sedgwick  on  Statutory  and 

Constitutional  Law. 

Bedg.  ft  W.  Tr.  Ti- 
tle Land Sedgwick  and  Wait  on  the 

Trial  of  Title  to  Land. 

Seld.   Selden(N.  Y.) 

Seld.  Notes Selden's  Notes  (N.  Y.) 

SeU.  Prac Sellon's    Practice    in    tho 

King's  Bench. 

Serv.  ft  R* Sergeant  ft  Rawls  (Pa.) 

Sess.   Session. 

Seas.  Acts Session  Acts. 

Sess.    Laws Session  Laws. 

Shan.  Cas Shannon's  Tennessee  Cas- 
es. 

Shankland's  8t....Shankland'B  Public  Stat- 
utes (Tenn.) 

Shannon's  Gods... .Shannon's  Annotated  Code 
(Tenn.) 

Shara.  Bl.  Conun . . .  Sharswood's  Edition  of 
Blackstone's  Commenta- 
ries. 

Shars.    ft   B.   Lead. 
Cas.  Real  Prop.. . .  Sharswood       and     Budd's 
Leading   Cases   of   Real 
Property. 

Shear,  ft  R.  Neg...  Shearman  and  Redfield  on 
Negligence. 

Sheld Sheldon  (N.  Y.) 

Sheld.   Subr. Sheldon  on  Subrogation. 

Shep Shepley  (Me.) 

Shep.  Abr Sheppard's  Abridgment 

Shep.  Touch.  ..^^.Sheppard's  Touchstone  of 
Common  Assurances. 

Bhinn,  Repi Shinn's  Treatise  on  Amer- 
ican Law  of  Replevin. 

Bhortt,  Inform Shortt     on     Informations* 

(Criminal,  Quo  Warranto)* 
Afandamus,  and  Prohibi- 
tion. 

Show. Shower's    English    King's 

Bench  Reporta 

Bid. **...Biderfin's    English    King's 

Bendi  Reports. 

Silvemall Bilvemail  (N.  Y.) 

Sim.  •  •  •  •  •  Simons'  English  vios  Chan- 
cery Reports. 

Sim.  (N.  B.) Simon's  English  Vice  Chan- 
cery Reports,  New  Series. 

Sim.  ft  B.«..  ••••••  Simons  ft  Stuart's  Eng- 
lish Viot  Chancery  Re- 
ports. 

Skin Skinner's    English    King's 

Bench  Reports. 

Blade's  Bt Slade's  Laws  (Vt) 

Smedes  ft  M Smedes  ft  Marshall  (Miss.) 

Smedes  ft  M.  Ch... Smedes  ft  Marshall's 
Chanesry  (Miss.) 

Smith,  Com.  Law.. .Smith's  Manual  of  Com- 
mon Law. 

Smith,  Cont Smith  on  Contracts. 

Smith,  E.  D E.  D.  Smith  (N.  Y.) 

Smith,  Ex.  Int Smith  on  Executory  Intar- 

est 

Smith   (Ind.) Smith  (Ind.) 

Smith,  J.  P. J.      P.      Smith's     English 

King's  Bench  Reports. 

Smith,      Man.      Eq. 

Jur Smith's  Manual  of  Equity 

Jurisprudmce. 

Smith,  Merc  Law.. Smith  on  Mercantila  Law, 

Smith  (N.  H.) Smith  (N.  H.) 
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Smith  (N.  T.) Smith  (N.  Y.) 

Smith.  P.  F P.  F.  Smith  (Pa.) 

Smith's    Oomm.    oft 

Stat. •••••Smith*!   CommentariM  on 

Statotes  and  Gonatitii- 
tlonal  Law  and  Statti- 
toty  and  CoDatitntional 
CSonstractiona. 

Smith's  Laws Smith's  Laws  (Pa.) 

Smith's  Lead.  CJas..  Smith's  Leading  Oasaa. 

Sneed    Sneed  CTenn.) 

Snyder,  Mines... .'.Snyder  on  Mines  and  Min- 
ing. 

SoL  J Solicitors'  Jonmal,  London. 

Sonie,  8yn. Soule's  Dictionary  of  Eng- 
lish Synonymes. 

Sooth Southern  Reporter. 

Southard    Southard  (N.  J.) 

Sp.  Acts Special  Acts. 

Speera    Speers'  I^w  (S.  0.) 

Speera,  Bq Speers'  Equity  (S.  C.) 

SpeU.  Bxtr.  BaL.  • .  •  Spelling  on  Extraordinary 
Relief  in  Equity  and  in 

IjftW. 

SpeU.  Bztr.  Bam.... Spelling's  Treatise  on  In- 
junctions and  Other  Ex- 
traordinary Remedies. 

Irenes,  B4.  Jnr....  Spence's  Equitable  Juris- 
diction of  the  0>urt  of 
C^ancerv. 

Spencer    Spencer  (N.  J.) 

Bpinks,  Prise  Gas.. .  Spinks'  Admiralty  Prise 
Gases. 

Sp.  Laws Special  Laws. 

Spr.    Sprague  (17.  8.) 

Sp.  SesB.  Special  Session. 

Sp.  St. Private  and  Special  Laws. 

St  Laws    or    Acts    (in    some 

states). 

St    State,  Statutes. 

Stand.  Diet Standard  Dictionary. 

Stanton's  Rev.  St...  Stanton's  Revised  Statutes 
(Ky.) 

StarUe,  Sland.  ft  L..  Starkie,  on  Slander  and 
Libel. 

StarUe Starkie's  English  Nisi  Priw 

Reports. 

8tarUe»  Br.    Starkie  on  Evidence. 

Starr  ft  a  Ann.  St.  SUrr  and  Curtis'  Annotat- 
ed Statutes  ail.) 

Stat  Statutes  at  Large  (U.  8.) 

St  at  Large Statutes  at  Large  (S.  O.) 

Steph.  BailnL Story  on  Bailment 

Steph.  Gomm. Stephen's  Gommentarles  on 

the  Laws  of  England. 

Steph.  Gr.  Law Stephen's  General  view  of 

the  Griminal  Law. 

Steph.  Dig.  O.  Law..  Stephen's  Digest  of  tfas 
Griminal  Law. 

Steph.  Dig.  Br.  1... Stephen's    Digest    of    the 

St^h.  Ev.  5  Law  of  Evidence. 

Steph.  PI Stephen  on  Pleading. 

Steven's  Dig. Stephen's    Dieeet    of    the 

Law  of  Evidence. 

Btew.   (Ala.) Stewart  (Ala.) 

Stew.  Dig Stewart's  Digest  of  Deci- 
sions of  the  Gourts  of 
Law  and  Equity  (N.  J.) 

Stew.  (S.  J.) Stewart  (N.  J.) 

Stew,  ft  P. Stewart  ft  Porter  (Ala.) 

Stiles    Stiles  (Iowa) 

St  Law Loughborough's   Digest  of 

Statute  Law  (Ky.) 

St  Lim. Statute  of  Limitations. 

Stockt   Stockton's  Equity  (N.  J.) 

Sto.  0>nst Story's    Gommentarles    on 

the  Gonstitution  of  the 
United  States. 

Stor.  Diet Stormouth's  Dictionary  of 

the  English  Language. 

Story    Story  (U.  S.) 

Story,  Ag Story  on  Agency. 

Story,  Baifan. Story  on  Bailment. 

Story.  Bills Story  on  Bills. 

Story,  Oomm.  Const.  Story's  0)mmentaries  on 
the  Ck)nstitution  ci  the 
United  States. 

8WM.ftP«— b 


Story,  Otmfl.  Laws..  Story  on  the  Conflict  of 
Laws. 

Story,  OoDSt Story's    Gommentarles   on 

the  Gonstitation  of  the 
United  States. 

ftory,  Oont  Story  on  Gontracta. 
tory,  Bq.  Jar.  ..••  Story  on  Equity  Jurispru- 
dence. 

Story,  Bq.  PI Story  on  Equity  Pleading. 

Story,  Merchants. . . .  Abbott's  Merchant  Ships 
and  Seamen  by  Story. 

Story,  Partn Story  on  Partnership. 

Story,  Prom.  Notes..  Story  on  Promissory  Notes. 

Story,  Sales. Story  on  Sales  of  Personal 

Property. 

Story's  Laws Story's  United  States  Laws. 

Strange    Strange'i    English    Ejng's 

Bench  Reports. 

Strob Strobhart's  Law  (8.  a) 

Strob.  Eq Strobhart's  Equity  (8.  0.) 

Style   Sale's      English      King's 

I  Bench  Reports. 

Sub.  Rev Supplement  to  the  Revi- 
sion. 

Sugd.  Powers Sugden  on  Powers. 

Sumn Sumner  (U.  S.) 

Sup.  Gt Supreme  Conrt  Reporter. 

Super.  Gt  Rep. ....  Superior  Court  Reports 
(Fa.) 

Supp.  C^ode Supplement  to  Code. 

Supp.  Oen.  St Supplement  to  the  (^neral 

Statutea. 

Supp.  Rev. Supplement  to  the  Revi- 
sion. 

Supp.  Rev.  CJode. ...  Supplement  to  the  Revised 

Supp.  Rev.  St Supplement  to  the  Revised 

Statutes. 

Supp.  U.  8.  Comp. 

St  1903 Supplement    1008    to    the 

United  States  Compiled 
Statutes  of  1901. 

Sua.  Leg.  Chron.  • . .  Susquehanna  Legal  Chron- 
icle (Pa.) 

Suth.  Dam Sutherland  on  Damages. 

Suth.  St  Const.  • . . Sutherland  on  Statutes  and 
Statutory  Ck>DBtruction. 

S.  W. Southwestern  Reporter. 

Swab.  Swabey's  English  Admiral- 
ty Reports. 

Swab,  ft  T. Swabey     and     Tristram's 

English  Probate  and  Di- 
vorce Reports. 

Swan    Swan  (Teun.) 

Swan's  St Swan's  Statutes  (Ohio) 

Swanst    Swanston's  Bngludi  Cftian- 

cery  Reports. 

Swan  ft  a  R.  St.. 8 wan  and  Gritchfield's  Re- 
vised SUtutes  (Ohio) 

Swan  ft  8.  St. Swan  and  Sayler^s  Supple- 
ment to  the  Revised  Stat- 
utes (Ohio) 

Sweeny    Sweeny  (N.  Y.) 

Swift,  Dig. Swift's    Digest    of    Laws 

(Conn.) 

8.  ft  G.  Rev.  St Swan  and  Oitchfield's  Re- 
vised Statutes  (Ohio) 

8.  ft  R.  on  Neg.. .  • .  Shearman  and  Redfield  on 
Negligence. 

8.ft  8..*»« Swan  and  Sayler's  Supple- 
ment to  the  Revised  Stat- 
utes (Ohio) 

T 

Taney Taney  (U.  8.) 

Tapp Tappan  (Ohio) 

Tapping Tapping   on    the   Writ  of 

Mandamus. 

Tariff  Ind.,  New...New'8  Tariff  Index. 

Tate's  Dig. Tate's  Digest  of  Laws  (Va.) 

Taunt  •  •  Taunton's  English  Com- 
mon Pleas  Reports. 

Tayl Taylor  (N.  G.) 

TayL  Corp..**.*... Taylor  on  Private  Corpo* 
rations. 


xviii 


TABLB  OF  ABBRIBVIATIONS. 


Tayl.  Priv.  Ck>rp.. . 


Tayl.  Et.  ••••  «m.  •••  Taylor  on  th«  Law  of  BtI- 
dence. 

TayL  Landl.&  Ten.. Taylor*!  Liandlord  and 
Tenant. 

TayL  Med.  Jar.... .Taylor's  Manual  of  Med- 
ical Jurispradence. 
.Taylor  on  Private  Corpo- 
rations. 

Tayl.  8t Taylor's  BeTlsed   Statates 

(Wis.) 

T.  B.  Mon. T.  B.  Monroe  (Ky.) 

Tenn.    Tennessee. 

Tenn.  Cas. Shannon's  Tennessee  Oaa- 

es. 

Tenn.   Ch. Tennessee  Chancery. 

Ter.  Laws Territorial  Laws. 

Tennes  de  la  Ley... Terms  of  the  Common 
Laws  and  Statutes  Ex- 
pounded and  Explained 
by  John  RastelL 

Term  R. •••••Term     Reports,     English 

King^s  Bench  (Dumford 
and  JSasfs  Beports). 

Tex.    •••.••••••••. Texas. 

Tex.  App.  !  Texas  Appeals  Reports. 

Tex.  Civ.  App. Texas  Civil  Appeals  Re- 
ports. 

Tex.  Cr.  R. Texas  Criminal  Reports. 

Tex.    Supp Texas  Supplement. 

Thacher,  Or.  Ca8....Thacher's  Criminal  Cases 
(Mass.) 

Thayer,      Prelfan. 
Treatise  Ev. Thayer's  Preliminary  Trea- 
tise on  Evidence. 

Theob.  on  Wills. . . .  Theobald  on  Wills. 

Thomas,  Negl Thomas  on  Negligence. 

Thom.  Co.  LitU.... Thomas'  Edition  of  Coke 
upon  Littleton. 

Thomp.  Corp.  .^  ••••  Thompson's  Commentaries 
on  Law  of  Private  Cor* 
T)oration8. 

Thomp.  Dig. Thompson's  Digest  of  Laws 

(Pla.) 

Thomp.     Liab. 

Stockh.   Thompson  on  Liability  of 

Sto^holders. 

Thomp.  Neg. Thompson  on  Negligence. 

Thomp.  Tenn.  Caa. . .  Thompson's  Unreported 
Tennessee  Cases. 

Thomp.  Trials. Thompson  on  Trials. 

Thomp.  &  C Thompson  &  Cook  (N.  Y.) 

Thomp.  ft  S.  St.      )  Thompson     and      Sieger's 

Thomp.  ft  St  Code  3     Code  (TennO 

Thornton,  Gifts.. . . .  Thornton  on  Gifts  and  Ad- 
vancements. 

Thomt.  ft  BL  Bldg. 
ft  Loan  Ass'ns.  ...Thornton  and  Blackledge's 
Law  Relating  to  Build- 
ing  and    Loan    Associa- 
tions. 

Throop,  Pnb.  Ofl..*«Throop's  Treatise  on  Pnb- 
lie  Officers. 

Tidd,  Prac. Tidd's  Practice. 

Tied.     Lim.     Police^  ^         .       «^    .. 

Power Tiedeman's     Treatise     on 

the  Limitations  of  Police 
Power  in  the  United 
Sutes. 

Tiedman,  Real  Prop..Tiedeman  on  Real  Proper^ 
ty. 

Tied.  Mun.  Corp.. . .  Tiedeman's  Treatise  on 
Municipal  Corporations. 

Tiffany TiflPany^(N.  Y.) 

Times  L.  Rep Times  Law  Reports. 

Toller   Toller  on  Executors. 

Toml.  Law  Diet. ..Tomlins'   Law  Dictionary. 

Townsh.  Sland.  ft  L..Townshend  on  Slander  and 
Libel. 

T.  R. ..Term      Reports,      English 

•   King's  Bench   (Durnford 
and  East's  Reports). 

T.    Raym ...Sir     Thomas     Rasrmond's 

English  King's  Bench 
Reports. 

Tread.  Const Tread  way's  Constitutional 

Reports  (8.  C.)        ♦ 
Troub.  ft  H.  Prac  .Troubat  ft  Haly*s  Practice 
(Pa.) 


T.  T. *.. Trinity  Term. 

Tuck.    Tucker^s  Burrogata  (N.  Y.) 

Tucker's  Blackstone..  Tucker's  Blackstone's  Com- 
mentaries. 

T.  U.  P.  Charlt....T.  U.  P.  Charlton  (Ga.) 

Turn.    Turner  (Ark^ 

Turn,  ft  & Turner  and  Russeirs  Eng- 
lish Chancery  Reports. 

Tyler    Tyler  (Vt) 

Tyler,  Ej l^ler    on    Ejectment    and 

Adverse  Enjoyment 

Tyler,  Steph.  PL. ...  Tyler's  Edition  of  Stephen 
on  Principles  of  Plead- 
ing. _ 

Tyr.  Tyrwhitfs     English     Bx- 

diequer  Reports. 

T.  ft  H.  Prao. Troubat  and  ualy's  Penn- 
sylvania Practice. 

u 

Underbill,  Bv. Underbill  on  Evidence. 

Unof Unofficial  (Reports). 

U.    S United  States. 

U.  S.  App United  BUtes  Appeala. 

U.  8.  Comp.  St  1001..  United     BUtes     CompUed 

SUtutes  190L 
U.     S.     <:k>mp.     St 
Snpp.  1908 Supplement    1908    to    the 

United   States   Compiled 

Sututes  of  1901. 
U.  S.  Law  Mag... .United  States  Law  Maga- 

sine  (N.  Y.) 
U.    8.   Month.  Law 
Mag.    United      SUtes     Monthly 

Law  Magaxina. 
Utah Utah. 


V 

Va.   Virginia.^ 

Va.  Caa. Virginia  Cases. 

Va.   Law  J Virginia      Law     Jonmal, 

Richmond. 
Van  Fleet,  Coll.  At-  ^  ^ 

tack     Van    Fleet   on   Oollatera] 

AtUck. 
Van  Ness,  Prise  Caa..  Van  Neasf  Priia  Oasea  (U. 

S.) 
Vattel,  Law  Nat..  Vattel's  Law  of  Nations. 
Vent •• Ventris'   English   Common 

Pleas  Reports. 
Vem. Vernon's  English  Chancery 

Reports. 
Ves. Vesey,      Junior,      English 

Chanceij  Reports. 
Ves.  Jr. Vesey,      Junior,      English 

Chancenr  Reports. 
Ves.  Sr..... Vesey,      Senior,      English 

Chancerv  Reports. 
Ves.  ft  B. •••.Vesey    and   Beames'    Eng- 
lish Chancery  Reports. 
Vict  Queen  VlctorU  (aa  6  &  6 

Vict) 

Vin.  Abr. Viner's  Abridgment 

Vroom Vroom  (N.  J.) 

V.    S. Vermont  Statutes. 

Vt    Vermont 

W. William  (as  Wm.  IV). 

Wade,   Am.   Mining 

Law   Wade  on  American  Mining 

Law. 

Wade,  Attachm.....  Wade  on  Attachment  and 
Garnishment. 

Wag.  St   Wagner's  Statutes  (MoO 

Wait,  Act  ft  Def.. .  Wait's    Actions    and    De- 
fenses. 

Wait's  Prac Wait's  New  York  PracUca. 

Walk Walker  (Miss.) 

Walk.  Am.  Law. ...Walker's  American  Law. 

Walk.  Ch. Walker's  C^iancery  (Mid&O 
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Walk.  (PtL.) Walker  (Pajl 

Walk.   rat. Walker  on  Patenta. 

WalL    Wallace  (U.  S.) 

WalL  Jr. Wallace,  Junior  CO.  S.) 

Wall  Sr. Wallace,  Senior  (U.  8.) 

Ware    Ware  (U.  S.)    ^ 

Warv.  Abat. Warrelle  on  Abatraete  of 

Title. 

Wash. Washington. 

Wash.    (Va.) Washington  (Va.) 

Washb.  Easem. Waahbum    on    Baaementa 

and  Senritudea. 

Waihb.  Real  Batata..  Washburn  on  Real  Prop- 
erty. 

Washh.  Baal  Prop..  Waahbnm  on  Real  Prop- 
erty. 

Wash.  0.  O. Washington  Gircolt  Ck>art 

(U.  Sj 

Wash.  Law  Rep... .Washington  Law  Report- 
er (D.  O.) 

Wash.  T Waaliington  Territory. 

Wat  Set-OflC. Waterman  on  Set-Off. 

Watts WatU  a»a.) . 

Watts  &  S. Watts  &  Sergeant  (Pa.) 

W.  BL Sir   William    Blackstone's 

English     King'a    Bench 
Reports. 

Webst  Diet Webster's  Dictionary. 

Webst  Diet  Unab..  Webster's  Unabridged  Dic- 
tionary. 

Webstar     In      Ben. 

Doc.    Webater  in  Senate  Docn- 

menta. 

Webst  Int  Diet. . .  Webster'a  International 
Dictionary. 

Wedgw.   Diet    Eng. 

Etymology Wedgwood'a  Dictionary  of 

English  Etymology. 

Welsb.,  HnrL  A  0..  Welsby,  Horlstone,  and 
Gordon's  Reports  Q-9 
English    Exchequer    Be- 

WE>ort8). 
endell  (N.  Y.) 

Weskett,  Inai Weakett's  Complete  Dlgeat 

of  the  Theory,  Lawa  and 
Practice  of  insurance. 

West  Coast  Rep.... West  Coast  Reporter. 

West  Law  J Western     Law     Journal, 

Cincinnati  (Ohio) 

West  Law  Month..  Western  Law  Monthly 
(Ohio) 

West  L.  M. Western      Law      Monthly 

(Ohio) 

Westm.  Statute  of  Weatminater. 

Whart Wharton  (Pa.) 

Wbart  Ag. Wharton  on  Agency. 

Whart  Am.  Cr.  Law..  Wharton's  American  Crim- 
inal Law. 

Whart  Gonfl.  Lawa..  Wharton's  Conflict  of 
Laws. 

Whart  Cr.  £▼•••..  Wharton  on  Criminal  Brl- 
dence. 

Whart  Cr.  Law.  •  • .  Wharton's  American  Crim- 
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Whart    Cr.    PL    ft 
Prae. Wharton's  Criminal  Plead- 
ing &  Practice. 

Whart  Br. Wharton   on    Eridenoe   In 

Civil  Issues. 

Whart  Homicide... Wharton's  Law  of  Hom- 
icide. 

Whart  Law  Diet  ..Wharton's    Law    Diction- 

ary  (or  Law  Lexicon). 

Whart    Law    Lexi- 
con   Wharton's    Law    Diction- 
ary (or  Law  Lexicon). 

Whart  Neg Wharton  on  Negligence. 

Whart  St  Tr.....Wharton'a  State  Triala 
(U.  S.) 

Whart   ft   &   Med. 
Jar. Wharton  and  Stille'a  Med- 
ical Jurisprudence. 

Wheat Wheaton  (U.  S.) 

Wheat      BL       Int 
Law  •  •  • Wheaton'a  Elements  of  In- 
ternational Law, 


Wheeler,    Am.    Or. 

Law  •• Wheeler'a    Abridgment    of 

American  Common  Law 
Cases. 

Wheeleft  Cr.  Oaa...Wheeler^8  Gzimlnal  Caaea 
(N.  Y.) 

White's   Ann.    Pen. 

Code White'a   Annotated   Penal 

Ode  (Tex.) 

Whitens  Recop. ....  White's  Recopilacion  (Land 
Lawa  of  Spain  and  Mex- 
ico). 

Whit*   ft  T.   Lead. 
Caa.  Eq White  and  Tudor'a  Lead- 
ing Cases  in  Equity. 

White    ft    W.    Civ. 

Caa.  Ct  App White   ft   Willson's    Civil 

Caaea  Court  of  Appeals 
(Tex.) 

Wig.   Wills Wigram  on  Willa. 

Wilcox  Wilcox  (Pa.) 

WilL  William  (as  1  Will.  IV). 

WilL  Bq.  Jnr. Willard'a  Equity  Jurispru- 
dence. 

Willea    Willes*    English    Common 

Pleas  Reports. 

Williams  (Vt)  .,... Williams  (Vt.) 

Williams,  Ex'rs    ...Williama  on  Exeoutora. 

Williama,  Ex'ra  [R. 

ft  T.  Ed.] Williama     on      Executors 

[Randolph  and  Talcott 
Edition.] 

WilUama,  Real  Prop..  Williama  on  Real  Prop- 
erty. 

Wills,  dr.  Br. Wills    on    drcomstantial 

Evidence. 

Willaon*    CIt.    Caa. 

Ct  App. Willson's  Civil  Caaea  Court 

of  Appeals  CTex.) 

Willson,    Tex.     Cr. 

Law  Willson's     Revised     Penal 
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Wilfl.    ^..Wilson  and.) 

Wila.    Wilson's  English  Common 

Pleas  Reports. 

Wilson's      Rev.     ft 
Ann.  St Wilson's  Revised  and  An- 
notated Statutea  (Okl.) 

Winch  Winch's   English   Common 
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Winfield,    Words    ft 
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and  Phrases,  with  Notes. 

Winst    »«••. Winston  (N.  C.) 

Winst  Eq Winston's  Bquity  (N.  C.) 

Wis Wisconsin. 

Witthaua  ft  Becker's 

Med.   Jur Witthaua     and      Becker's 

Medical  Jurisprudence. 

Wkly.   Dig. Weekly  Digest  (N.  Y.) 

Wkly.  Law  BuL... Weekly  Law  Bulletin 
(Ohio) 

Wkly.  Law  Qaa....  Weekly  Law  Oaiette 
(Ohio) 

Wkly.  Notes  Can.. ..Weekly  Notes  Caaea  (Pa.) 

Wkly.  Rep. Weekly  Reporter,  London 

(English). 

Wm William  (as  9  Wm.  III). 

Wm.  BL Sir    William    Blackstone's 

English  King's  Bench  Re- 
ports. 

Wm.  Rob.  Adm.. .  •  •  William  Robinson's  Eng- 
lish Admiralty  Reporta. 

Wma.  Ex'ra Williams  on  Executors. 

Wm.  ft  Biary William   and   Mary   (aa  2 

Wm.  &  Mary,  c.  1). 

Woamer,  Adm'n.... Woemer's  Treatise  on  the 
American  Law  of  Ad- 
ministration. 

Woodh.  ft  M Woodbury  ft  Minot  (XT.  S.) 

Woodf.  LandL  ft  T..  Woodfall  on  Landlord  and 
Tenant. 

Wq||^  Ins Wood  on  Firt  Insurance. 
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Wood,       Mast       ft 
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ant. 

Wood,   Nuis Wood  on  Nniaancea. 
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Woods    Woods  (U.  S.) 
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Wood w.    Dec Woodward's  DecisioD8(Pa.) 

Woolr.  Waters Woolrych's  Law  of  Waters. 

Woolw Woolworth  (U.  S.) 

Worcest    Diet Worcester's  Dictionary. 

Wor.  Diet Worcester's  Dictionary. 

Worka,  Coorta  • .  •  •  Works  on  Courta  and  Their 
Jurisdiction. 
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and  Forms. 

Wright   Wright  (Ohio) 

Wright  (Pa.) Wright  (Pa.) 

W.  Rob.  Adm. W.  Robinson's  Bn^iah  AA 

miralty  Reports. 

W.  8 Wagner's  Statutes  (Mo.) 

W.  Va. West  Virginia. 
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SUPERSEDE. 

To  ''supersede"  is  to  eet  aside  or  annul, 
and  an  order  which  sets  aside  or  annuls  a 
decree  dissolving  an  injunction  must  rein- 
state the  injunction.  New  Rirer  Mineral  Go. 
T.  Seeley  (U.  S.)  117  Fed.  081,  082. 

"In  the  military  sense  'to  be  superseded' 
means  to  have  one  pnt  in  the  place  which  by 
the  ordinary  course  of  military  promotion 
belongs  to  another."  Ex  parte  Hall,  18  Mass. 
(1  Pick.)  261,  202. 

81JPEBSEDEA8. 

A  supersedeas  Is  a  writ  issued  to  a 
mlnlBteTial  officer  commanding  him  to  sus- 
pend or  desist  in  a  proceeding  under  another 
writ  previously  issued  to  him.  Tyler  v. 
Presley,  13  Pac  856,  857,  72  Gal.  200  (citing 
Abb.  Law  Diet). 

A  'Supersedeas"  Is  a  statutory  remedy 
by  which  the  enforcement  of  a  decree  of  a 
court  is  superseded  or  delayed  during  ap- 
peal. State  V.  Laflin,  58  N.  W.  036,  087,  40 
Neb.  44L 

Jacob  in  his  Law  Dictionary  says  that 
'^supersedeas"  la  a  writ  that  lies  in  a  good 
many  cases.  It  signifies,  in  general,  the 
command  to  stay  some  ordinary  proceedings 
at  law,  on  good  cause  shown,  which  ought 
otherwise  to  proceed.  This  court,  in  the  case 
of  Blackerby  v.  People,  10  111.  (6  Oilman) 
268,  267,  said  that  the  order  allowing  a 
rapersedeas  does  not  operate  as  a  suspension 
of  the  judguieat  until  the  bond  is  filed  and 
the  writ  of  error  issued.  When  these  pro- 
ceedings are  had,  the  clerk  issues  the  cer- 
tificate, the  object  of  which  is  to  notify  all 
other  parties  that  the  proceedings  are  stayed. 
Perteet  v.  People,  70  lU.  171,  177. 

A  supersedeas  is  a  statutory  remedy, 
and  is  only  obtained  by  strict  compliance 


with  all  the  required  conditions.  It  does  not 
relate  back  to  the  date  of  an  order  appealed 
from,  so  as  to  annul  proceedings  already 
had,  or  restore  rights  imder  it  ahready  lost 
The  stay  simply  leaves  the  proceedings  on 
the  order,  and  the  rights  of  the  appellant 
under  it,  just  as  they  are  when  it  takes  ef- 
fect on  the  date  of  filing  the  bond.  Wool- 
folk  V.  Bruns,  45  Minn.  06,  07,  47  N.  W.  460. 

The  writ  of  supersedeas  is  an  auxiliary 
process  designed  to  supersede  the  enforce- 
ment of  the  Judgment  of  the  court  below, 
brought  up  by  writ  of  error  for  review. 
Williams  V.  Bruffy,  102  U.  S.  240.  Originally 
it  was  a  writ  directed  to  an  officer,  com- 
manding him  to  desist  from  enforcing  the 
execution  of  another  writ  which  he  was 
about  to  execute,  or  which  might  come  into 
his  hands.  In  modem  times  the  term  is  oft- 
en used  synonymously  with  "stay  of  proceed- 
ings," and  is  "employed  to  designate  the  ef- 
fect of  an  act  or  proceedhig  which  of  itself 
suspends  the  enforcement  of  a  Judgment" 
Dulln  V.  Pacific  Wood  ft  Goal  Co.,  33  Pac 
123,  124,  08  Gal.  804. 

A  "supersedeas,"  in  the  language  of  the 
Civil  Code,  is  a  written  order,  signed  by  the 
clerk,  commanding  the  appellee  and  all  oth- 
ers to  stay  proceedings  on  the  Judgment  or 
order,  meaning,  of  course,  the  Judgment  or 
order  appealed  from.  Roberts  v.  Jenkins,  4 
Ky.  Law  Rep.  648,  650,  80  Ky.  666.  It  is  a 
remedy  provided  by  law  for  the  unsuccessful 
litigant,  who  complains  of  certain  errors 
committed  to  his  prejudice  by  the  court  be- 
low, and  stops  all  proceedings  on  the  Judg- 
ment until  this  court  disposes  of  the  appeal. 
Smith  V.  Western  Union  Tel.  Co.,  83  Ky.  260, 
271. 

''Supersedeas,"  properly  so  called,  is  a 
suspension  of  the  power  of  the  court  below 
to  issug  an  execution  on  the  Judgment  or  de- 
cree fift)ealed  from,  or,  if  a  writ  of  execu- 
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tion  i«  issued,  it  is  a  prohibition  emanating 
from  tbe  court  of  appeal  against  tbe  execu- 
tion of  the  writ  It  operates  from  the  time 
of  the  completion  of  those  acts  which  are 
requisite  to  call  it  into  existence.  If,  be- 
fore those  acts  are  performed,  an  execution 
has  been  lawfully  issued,  a  writ  of  super- 
sedeas directed  to  the  officer  holding  it  will 
be  necessary;  but,  if  the  writ  of  execution 
has  been  not  only  lawfully  issued  but  ac- 
tually executed,  there  is  no  remedy  until  the 
appellate  proceedings  are  ended,  when,  if 
tbe  judgment  or  decree  be  reversed,  a  writ 
of  restitution  will  be  awarded.  Hovey  v. 
McDonald,  3  Sup.  Ot  ISe^  141,  109  U.  S.  150, 
27  L.  Ed.  888. 

A  supersedeas  suspends  the  efficacy  of 
the  Judgment,  but  does  not,  like  a  reversal, 
annul  the  Judgment  itself.  Its  object  and 
effect  are  to  stay  future  proceedings,  and 
not  to  undo  what  is  already  done.  It  has 
no  retroactive  operation,  so  as  to  deprive  the 
Judgment  of  its  force  and  authority  from 
the  beginning,  but  only  suspends  them  after 
and  while  it  is  itself  effectual.  A  conse- 
quence of  this  is  that  whatever  Is  done  un- 
der the  judgment  after  and  while  it  is  sus- 
pended, being  done  without  authority  from 
the  Judgment  which  is  then  powerless, 
should  be  set  aside  as  improperly  and  irregu- 
larly done,  but  that  whatever  is  done  accord- 
ing to  the  Judgment  before  the  supersedeas 
takes  effect  is  upheld  by  the  authority  of  the 
Judgment,  and  not  overreached  by  the  su- 
persedeas. Runyon  v.  Bennett,  84  Ky.  (4 
Dana)  599,  29  Am.  Dec.  431  (cited,  approved, 
and  followed  in  Weber  v.  Tanner  [Ky.]  04 
S.  W.  741,  742). 

A  supersedeas  has  the  effect  to  suspend 
further  proceedings  In  relation  to  a  judg- 
ment, but  it  does  not,  like  a  reversal,  annul 
it  The  supersedeas,  being  preventive  in  its 
nature,  does  not  set  aside  what  the  trial 
court  has  adjudicated,  but  stays  other  pro- 
ceedings in  relation  to  the  judgment  until 
the  appellate  court  acts  thereon.  In  Florida, 
so  long  as  an  appeal  with  supersedeas  from 
an  order  granting  injunction  is  pending,  the 
power  of  the  court  to  enforce  the  injunction 
or  to  punish  as  contempt  acts  in  violation  of 
its  terms  committed  during  such  time  is  sus- 
pended. Powell  V.  Florida  Land  &  Improve- 
ment Co.,  26  South.  700,  41  Fla.  494. 

"Supersedeas,"  as  the  word  indicates, 
supersedes  the  Judgment  of  the  court  below, 
and  no  step  should  be  taken  toward  execu- 
tion after  the  Supreme  Court  has  determined 
prima  facie  that  the  defendant  has  not  been 
legally  convicted,  and  has  ordered  that  a 
writ  of  error  in  a  criminal  case  be  made 
supersedeas.  Bitchey  r.  People,  43  Pac. 
1026,  1028^  22  Colo.  251. 

A  writ  of  certiorari,  issuing  out  of  the 
Supreme  Court  and  directed  to  the  court  for 
the  trial  of  small  causes,  is  in  its  natdk  and 
effect  a  "supersedea«,"  and  ought  to  stay  all 


further  proceedings  in  the  cause;  for,  after 
it  is  received,  the  justice  has  no  right  to  take 
any  proceeding  or  issue  any  writ  Mairs  ▼. 
Sparks,  6  N.  J.  Law  (2  Southard)  513,  516. 

"Supersedeas,"  properly  so  called,  is  a 
suspension  of  the  power  of  the  court  below 
to  issue  an  execution  on  the  Judgment  or  de- 
cree appealed  from,  or.  If  an  execution  has 
been  issued.  It  prohibits  further  proceedinfi^s 
under  it  Staffords  v.  King  (U.  8.)  90  Fed. 
136,  140,  32  a  C.  A.  536. 

A  supersedeas  is  a  written  order,  signed 
by  the  clerk,  commanding  appellee  and  all 
others  to  stay  proceedings  on  the  Judgment 
or  order.    Ind.  T.  Ann.  St  1899,  |  796w 

SUPERSEDEAS  BOND. 

A  "supersedeas  bond"  merely  operfites 
to  stay  an  execution  or  other  final  process 
on  the  Judgment  It  does  not  vacate  the 
Judgment,  nor  prevent  any  party  thereto 
from  Invoking  It,  as  an  estoppel.  Ransom  t. 
City  of  Pierre  (U.  S.)  101  Fed.  665^  669,  41 
G.  0.  A.  585. 


SUPERSTITIOUS  USE. 

The  statute  of  mortmain  has  been  ex- 
tended to  Pennsylvania  only  so  far  as  it 
prohibits  dedication  of  property  to  super- 
stitious uses  and  grants  to  corporations  with- 
out a  statutory  license.  A  trust  in  favor  of 
an  unincorporated  religious  society  Is  not  a 
gift  to  a  superstitious  use.  "Superstitions 
use"  by  the  British  courts  has  been  extended 
to  all  uses  which  are  subordinate  to  the  In- 
terest and  will  of  the  Bstablished  Church. 
Methodist  Church  v.  Remington  (Pa.)  1 
Watts,  219,  225,  26  Am.  Dec.  61. 

A  bequest  of  money  made  by  a  member 
of  the  Roman  Catholic  church  to  a  priest  for 
the  celebration  of  a  mass  for  the  soul  of  the 
testator  and  another,  though  it  would  be 
void  under  the  Bnglish  common  law  as  be- 
ing for  "superstitious  uses,"  is  valid  and  will 
be  upheld  in  the  United  States,  where  such 
provision  of  the  common  law  never  became 
a  part  of  the  law  of  the  country.  Harrison 
V.  Brophy,  51  Pac  883,  884,  59  Kan.  1,  40 
L.  R.  A.  721. 


SUPERSTRUCTURE 

"Superstructure,"  as  used  In  Act  April 
21,  1858,  providing  that  where  property  of  a 
railroad  company,  except  the  superstructure 
of  the  road  and  water  stations,  should  be 
subject  to  taxation  by  ordinance  for  city  pur- 
poses, means  the  roadbed,  with  whatever  has 
been  constructed  upon  it,  although  the  word 
might  In  present  railway  engineering  phrase- 
ology be  limited  to  sleepers,  rails,  and  fast- 
enings. City  of  Philadelphia  v.  Philadelphia 
&  R.  B.  Co.,  35  AtL  610,  611«  177  Pa.  292. 
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"Snpentmcture,**  at  used  In  Comp.  St 
e.  77,  I  39,  requiring  the  ofDcers  of  railroad 
eorporationi  to  return  to  the  Auditor  of  Pub- 
lic Accounts  for  aaaesament  and  taxation  the 
number  ef  miles  of  railroad  in  the  state,  in- 
cluding roadbed,  right  of  way,  and  super- 
structure thereon,  cannot  be  construed  to 
hidude  a  bridge  over  the  Missouri  rirer. 
Webster  defines  the  word  "superstructure,** 
referring  to  railroad  engineering,  to  be  the 
sleepers,  rails,  and  fastenings,  in  distinction 
from  the  roadbed,  called  also  ^'permanent 
way.**  Cass  County  v.  Chicago,  B.  &  Q.  R. 
Co.,  41  N.  W.  2i6^  25  Neb.  848^  2  U  B.  A. 
18& 

SUPERVISE. 

'^Sapenrising*'  means  taking  part  In  the 
work,  and  hence,  where  an  insured  had 
stated  that  he  was  a  confectioner,  and  his 
duties  were  supenrising,  the  insurance  com- 
pany will  be  liable  on  the  policy,  though  the 
policy  classified  him  as  a  proprietor,  not 
working,  and  his  death  was  caused  while 
working.  Schmidt  r.  American  Mut.  Ace. 
Ass'D,  71  N.  W.  eOl,  602,  86  Wis.  804. 

suFEBvisnra  vabmeb. 

The  term  "supervising  farmer,**  In  a 
classification  of  the  risks  of  an  insurance 
company,  covers  a  person  who  employs  farm 
laborers  and  does  but  little  work  himself, 
'^e  think  that  the  supenrision  of  a  farm 
hidndes  in  its  care  and  oversight  the  doing 
of  inch  incidental  things  as  may  be  re- 
quired for  keeping  it  in  order,  and  does  not 
mean  absolute  idleness  as  far  as  physical 
labor  is  concerned.*'  National  Ace.  Soc  of 
aty  of  New  York  t.  Taylor,  42  111.  App.  97, 
102. 

SUKEBVISIOH. 

"Webster  says  'superrision*  means  to 
oversee  for  direction,  to  superintend,  to  in- 
spect, as  to  supervise  the  press  for  correc- 
tion.** It  U  so  used  in  Bev.  St  U.  S.  I  441 
[17.  8.  Comp.  St  1901,  p.  252],  charging  the 
Secretary  of  the  Interior  with  the  super- 
Tislon  of  the  office  relating  to  the  public 
lands;  and  hence  the  statute  gives  the  Sec- 
retary of  Interior  and,  under  his  direction, 
the  Commissioner  of  the  General  land  Of- 
fice, the  power  to  review  all  the  acts  of  the 
local  officers,  and  to  correct  and  direct  a 
correction  of  any  error  committed  by  them. 
Van  Tongeren  v.  Heffeman,  88  N.  W.  62,  66, 
5  Dak.  180. 

"Supervision,**  as  used  in  the  Constitu- 
tion of  Wyoming,  providing  that  the  state 
shall  control  the  public  waters  in  the  state^ 
and  such  control  shall  consist  in  a  super- 
riaion  of  the  waters,  their  appropriation,  dis- 
tribution, and  diversion,  by  a  board  of  con- 
trol, etc,  includes  official  action,  administra- 


tive, rather  than  judicial,  in  its  fundamental 
character,  although  as  a  necessary  incident 
thereto  there  is  involved  quasi  judicial  au- 
thority to  determine  respective  right  Farm 
Inv.  Co.  V.  Carpenter,  61  Pac.  258,  266,  9 
Wyo.  110,  50  L.  B.  A.  747,  87  Am.  St  Bep^ 

9ia 

Const  art  11,  |  4,  providing  that  the 
"supervision  of  instruction'*  in  the  public 
schools  shall  be  vested  in  the  board  of  edu- 
cation, does  not  mean  that  the  board  shall 
enter  into  the  details  of  giving  instruction 
or  carrying  on  the  schools.  It  means  no 
more  than  a  general  oversight  over  the  mat- 
ter of  instruction,  and  would  not  include  the 
selection  of  books  on  particular  subjects. 
State  ex  rel.  Wolfe  v.  Bronson,  21  a  W.  1125, 
1126,  115  Mo.  271. 

''Supervision**  is  defined  by  Webster  to 
be  "the  act  of  overseeing,  inspection,  or 
superintendence,*'  and  is  so  used  in  an  act 
giving  a  board  of  transportation  general 
supervision  of  railroads;  and  hence  the  act 
clothes  the  board  with  necessary  powers  for 
such  purposes.  State  v.  Freemont  B.  &  M. 
v.  B.  Co.,  85  N.  W.  lia  124^  22  Neb.  81& 

StrPEBVIBOB. 

See  "Boad  Supervisor.*' 

A  supervisor  is  an  officer  of  the  dvll 
township,  as  are  justices  of  the  peace  and 
constables,  and  is  charged  with  the  opening, 
repairing,  and  keeping  in  repair  the  public 
roads  or  highways  within  his  road  district 
Woodworth  t.  SUte,  26  Ohio  St  196^  197. 

A  supervisor  Is  a  ministerial  officer, 
whose  duties  and  authority  are  prescribed 
and  limited  by  statute,  and  which,  for  the 
most  part  are  confined  to  his  own  district 
His  duties,  generally,  are  to  open  and  keep 
in  repair  and  unobstructed  the  public  roads 
in  his  district  not  owned  or  operated  under 
private  charters  or  by  incorporated  com- 
panies. Qrove  v.  llikesell,  13  Ohio  St  158» 
165. 

The  word  "supervisors,**  when  applied  to 
county  officers,  has  a  legal  signification,  and 
means  those  officers  having  the  general  man- 
agement of  the  affairs  of  the  county.  The 
duties  of  such  officers  are  various  and  mani- 
fold, sometimes  judicial,  and  at  others  legis- 
lative  and  executive.  From  the  necessity  of 
the  case  it  would  be  impossible  to  reconcile 
them  to  any  particular  head,  and  therefore, 
in  matters  relating  to  the  police  and  physical 
regulation  of  counties,  they  are  allowed  to 
perform  such  duties  as  nuiy  be  enjoined  on 
them  by  law,  without  any  nice  examination 
into  the  character  of  the  powers  conferred. 
This  rule  preserves  the  utility  of  these  offi- 
cers, while  at  the  same  time  the  rule  is  in 
harmony  with  the  spirit  of  state  Constitu- 
tions. #  State  V.  Ormsby  County  Oum^rs,  7 
Nev.  892,  897   (citing  People  t.   Bldorado 
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Ctotinty  Court,  8  GaL  58;  People  t.  Marin 
Oounty  Supers,  10  Cal.  344;  Waugh  ▼.  Cliaun- 
cey,  13  Gal.  12;  Robinson  T.  Sacramento 
County  Sup'n,  16  Cal.  208). 

A  "supervisor"  cannot  be  created  by 
leglslatlTe  enactment  The  office  of  super- 
visor is  a  constitutional  one  (Const  art  3,  I 
22),  and  ifl  elective;  and  to  clothe  any  one 
with  powers  of  a  supervisor  who  has  not 
been  elected  would  be  to  act  in  direct  conflict 
with  the  spirit  and  intent  of  that  portion  of 
the  Constitution  making  supervisors  elective. 
Williams  v.  Boynton,  25  N.  Y.  Supp.  60,  67, 
71  Hun,  309. 

An  action  brought  by  "the  supervisors 
of  the  town"  means  the  supervisors  of  the 
town  eo  nomine,  without  use  of  their  i)er- 
soual  names,  and  the  action  is  that  of  the 
town,  and  not  of  the  supervisors  personally. 
State  V.  Town  of  Decatur,  17  N.  W.  20,  22, 
58  Wis.  201. 

SITPEBVISOBT  CONTROL. 

The  term  "supervisory  control,"  as  used 
In  Const  art  8,  |  2,  giving  the  Supreme 
Court  supervisory  control,  Implies  something 
to  supervise,  as  well  as  something  to  coi^trol, 
and  the  exercise  of  judicial  discretion  on  the 
part  of  the  court.  The  supervisory  power 
granted  to  this  court  is  a  co-ordinate  power, 
and,  as  with  its  original  and  appellate  Juris- 
diction, so  with  this.  The  power  thus  con- 
ferred will  only  be  exercised  after  consider- 
ation, deliberation,  and  a  judicial  determina- 
tion of  the  merits  of  the  controversy  with 
reference  to  which  it  is  sought  to  be  Invoked. 
It  cannot  be  appealed  to,  and  a  remedy  had 
under  it  as  a  matter  of  course.  In  re  Wes- 
ton, 72  Pac.  512,  516,  28  Mont  207. 

SUPPLEMENT. 

A  "supplement"  Is  that  which  supplies  a 
deficiency ;  that  which  fills  up,  completes,  or 
makes  an  addition  to  something  already  or- 
ganized, arranged,  or  set  apart;  a  part 
added  to  or  a  continuation  of.  It  is  used 
sometimes  as  a  synonym  of  "appendix." 
State  V.  Wyandot  County,  16  Ohio  Cir.  Ct  R. 
218,  221  (quoting  9  Ohio  Dec.  90,  01). 

"Supplement**  is  a  supplying  by  addi- 
tion of  what  is  wanting.  Thus  it  was  held 
that  where  an  act  authorized  the  construc- 
tion of  waterworks  for  a  dty,  but  required 
the  assent  of  the  voters,  the  purpose  of  a 
subsequent  act  repealing  the  provision  as  to 
assent  was  sufficiently  expressed  by  its  title 
as  a  supplement  to,  etc.  Rahway  Sav.  Inst 
V.  City  of  Rahway,  20  AtL  756,  757,  53  N.  J. 
Law,  4& 

SITPPIiEMEirrAL   ACT. 

The  word  "supplemental"  Is  defined  by 
Webster  as  that  which  supplies  a  deficiency 


or  meets  a  want  A  legislative  act,  provid- 
ing that  BO  much  of  a  certain  other  act 
which  changed  the  time  for  holding  court  in 
a  certain  county  as  required  the  court  to  be 
held  in  such  county  on  a  certain  day  should 
not  take  effect  until  the  following  year,  etc, 
may  be  fairly  described  as  a  "supplemental" 
act  and  not  an  amendatory  act  within  tlie 
provisions  of  Const  Tex.  art  7,  |  25,  forbid- 
ding the  amendment  of  an  act  by  reference 
to  its  title.  Loomis  v.  Runge,  66  Fed.  856» 
859,  14  a  G.  A.  14& 

SITPPIiEMENTAL  AFFIDAVIT. 

A  "supplemental  affidavit"  Is  not  con- 
fined to  an  explanation  of  the  original  afiQ- 
davit,  but  may  set  up  a  new  and  different 
defense.  The  setting  up  of  a  new  or  differ- 
ent defense,  however,  is  suspicious,  and  re- 
quires that  the  same  shall  be  closely  scru- 
tinized.   Callan  v.  Lukens,  89  Pa.  134,  136. 

StTPPUSMENTAI.  AN8WEB. 

A  "supplemental  answer'*  is  in  the  na- 
ture of  a  plea  puis  darrein  continuance  un- 
der the  old  practice,  which  it  \yas  necessary 
to  plead  at  the  first  opportunity,  and  before 
the  next  continuance,  and  could  only  be 
pleaded  at  a  later  date  by  leave  granted  by 
the  court  in  its  discretion,  on  showing  a  sat- 
isfactory excuse  for  the  negligence.  The 
ends  of  justice  require  the  same  rule  to  be 
applied  in  the  case  of  supplemental  answers. 
Where,  pending  an  action,  matter  has  arisen 
constituting  a  good  technical,  though  an  in- 
equitable, defense,  which,  the  defendant 
having  notice,  has  for  several  years  neglect- 
ed to  plead,  one  trial  having  intervened,  the 
court  after  such  delay,  in  the  exercise  of  its 
discretion  will,  on  the  ground  of  laches,  re- 
fuse leave  to  file  a  supplemental  answer  set- 
ting up  such  matter  as  a  defense.  French 
T.  Edwards  (U.  S.)  9  Fed.  Cas.  778»  780. 

8irPPI.EM£irrAL  bilx.. 

See  "Bill  of  Revivor  and  Supplement** 

A  supplemental  bill  "is  a  bill  filed  for 
the  purpose  of  supplying  a  defect  which  has 
arisen  in  the  progress  of  the  suit  by  the  hap- 
pening of  some  event  subsequent  to  the  filing 
of  the  original  bill,  and  is  in  continuation 
of  the  original  suit'*  Butler  v.  Cunningham 
(N.  Y.)  1  Barb.  85,  87. 

A  supplemental  bill  is  a  mere  continua- 
tion of  the  original  suit  by  or  against  a  party 
having  or  acquiring  the  interest  of  the  for- 
mer party,  and  it  forms,  together  with  the 
original  bill  and  the  proceedings  under  it  but 
one  record.  Harrington  v.  Slade  (N.  Y.)  22 
Barb.  161,  166. 

A  supplemental  bill  is  a  bill  which  is 
merely  "in  continuation  of  the  original  suit 
and  filed  for  the  purpose  of  filling  up  such  a 
deficiency  as  does  not  cause  a  material  al- 
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teration  In  the  matter  in  litigation  or  a 
change  of  ttie  principal  parties,  and  when, 
therefore,  it  is  only  requisite  to  add  some- 
tiling  to  the  former  proceedings  in  ordor  to 
attain  complete  justice."  Bowie  T.  Biinter, 
2  Ala.  406,  411. 

A  supplemental  bill  is  considered  merely 
as  an  addition  to  the  original  bill,  and,  while  \ 
ft  is  often  permissible  and  proper  to  Intro- 
duce matter  that  has  occurred  after  the  in-  I 
stitntion  of  the  suit,  and  of  such  a  nature  as 
cannot  be  properly  the  subject  of  an  amend- 
ment, yet  such  new  matter  must  not  be  such 
as  to  change  the  rights  and  Interests  of  the 
parties  before  the  court  Ledwith  v.  City  of 
JacksonvUle,  13  South.  454,  458,  32  Fla.  1. 

A  "supplemental  bill,"  says  Story,  Eq. 
Pt  I  332,  "Is  merely  an  addition  to  the  orig- 
inal bill,  in  order  to  supply  some  defect  in 
its  original   frame   or  structure.    In   many 
cases  an  imperfection  in  the  frame  of  the 
original  bill  may  be  remedied  by  an  amend- 1 
ment    Generally   a  mistake  in  the  bill  in  | 
tbe  statement  of  a  fact  should  be  correct- 
ed by  an  amendment,  and  not  by  a  right 
statement   of   the   fact   in    a   supplemental 
bill;  bat  the  imperfection  of  a  bill  may  re- 
main nndiscovered  while  the  proceedings  are 
in  sncb  a  state  that  an  amendment  can  be 
permitted  according  to  the  practice  of  the 
conrt,  or  it  may  be  of  such  a  nature,  having 
occurred  after  the  suit  is  brought,  as  may 
not  properly  be  the  subject  of  an  amendment 
By  the  practice  of  the  court  no  amendment 
Is  generally  allowable  after  the  parties  are 
at  issue  upon  tbe  points  of  the  original  bill 
and  witnesses  have  been  examined;    nor  is 
it  generally  allowable  to  introduce  into  the 
bill  by  amendment  any  matter  which  has 
happened  since  the  filing  of  the  bill.    In  such  | 
cases  a  supplemental  bill  Is  the  appropriate ! 
remedy,  and  such  a  supplemental  bill  may  j 
not  only  be  for  the  purpose  of  putting  tn  is- 1 
sue  new  matter,  which  may  vary  the  relief  i 
prayed  in  the  original  bill,  but  also  for  the  j 
purpose  of  putting  In  issue  matter  which  | 
may  prove  the  plaintlfTs  right  to  the  relief  \ 
originally     prayed.**    Bloxham     v.     Florida 
Cent  &  P.  R,  Co..  22  South.  697.  704,  39  Fla. 
243,    Ely  V.  Wilcox,  26  Wis.  91,  9a 

A  supplemental  bill  Is  an  addition  to  an 
original  bill,  and  is  ordinarily  filed  to  cor- 
rect imperfection  or  mistake  in  the  original 
bill,  or  to  bring  some  new  party  into  the 
case.  It  may  also  be  filed  in  some  cases  to 
bring  before  the  court  new  matters  which 
have  occurred  since  the  filing  of  the  original 
bill,  and  in  that  event  the  relief  originally 
prayed  for  may  be  modified  or  enlarged  to 
meet  tbe  case  as  presented  after  the  addition 
of  the  new  matter.  Schwab  v.  Schwab,  49 
Atl.  331,  93  Md.  382,  52  L.  R.  A.  414  (citing 
Story.  Eq.  PL  I  333  et  seq.). 

When  an  event  happens  subsequently  to 
the  filing  of  an  original  bill,  which  gives  a 
new  interest  in  the  matter  tn  diq;)ute  to  any 


person,  whether  or  not  already  a  party, 
without  depriving  all  of  the  original  plain- 
tiffs of  their  interest,  the  defect  arising  from 
this  event  may  be  settled  by  a  supplemental 
bill.  1  Fost  Fed.  Prac.  p.  409,  S  187.  This 
bill  may  be  filed  at  any  time  during  the 
progress  of  the  suit,  as  well  after  as  before 
a  decree,  and  even  during  the  pendency  of 
an  appeal.  A  defendant  may  file  a  supple- 
mental bill,  which  may  also  be  brought  in 
behalf  of  the  defendant  in  the  suit  The 
authorities  are  clear  that  when  new  parties 
must  be  brought  in,  or  new  matter  is  brought 
forward  by  persons  not  parties  to  the  orig- 
inal suit,  but  whose  rights  and  interests  are 
affected  by  the  decree  already  made,  and 
who  seek  to  set  up  matters  which  occurred 
during  the  pendency  of  the  action,  the  filing 
of  a  supplemental  bill  in  the  nature  of  a  bill 
of  review  is  the  proper  practice.  Thompson 
V.  Schenectady  R.  Co.  (U.  S.)  119  Fed.  634. 
638. 

Strictly  speaking,  a  "supplemental  biir' 
relates  to  matters  occurring  after  bill  filed, 
as  changes  of  interest  pendente  lite,  etc. 
Melton  V.  Withers,  2  S.  0.  (2  Rich.)  661, 
567. 

SUPPUSMENTAI.  COMPIiAIlfT. 

Any  complaint  made  by  the  representa- 
tive of  a  deceased  plaintiff,  though  it  be  the 
first  filed  in  the  action,  is  a  "supplemental 
complaint,"  within  the  meaning  of  Rev.  St 
S  2803,  authorizing  actions  to  be  revived,  on 
motion,  within  one  year  from  the  death,  etc., 
"or  afterwards,  on  a  supplemental  com- 
plaint" Plumer  v.  McDonald  Lumber  Co., 
42  N.  W.  250,  252,  74  Wis.  137. 

A  supplemental  complaint  is  an  addi- 
tional complaint,  consisting  of  facts  arising 
after  the  filing  of  an  original,  and  it  and  the 
original  constitute  the  complaint  in  the 
cause.  Under  Rev.  St  1881,  |  399,  providing 
that  the  court  may  on  motion  allow  supple- 
mental pleadings  showing  facts  which  occur 
after  the  former  pleadings  were  filed,  it  is 
within  the  discretion  of  the  trial  court  to  al- 
low the  filing  of  additional  pleadings  after 
the  issues  are  closed.  Pouder  v.  Tate,  182 
Ind.  327,  329,  30  N.  B.  880. 

SUPPLEMENTAI.  PETITIOR. 

A  petition  containing  merely  a  state- 
ment of  transactions  constituting  his  cause 
of  action  arising  before  the  bringing  of  the 
suit  is  technically  an  ''amended  petition," 
and  it  was  Incorrect  to  designate  it  as  "sup- 
plemental petition,"  since  it  pleaded  no  new 
facts  accruing  after  the  filing  of  his  original 
petition.  Scroggln  v.  Johnston,  64  N.  W. 
236,  288,  45  Neb.  714. 

StTPPLEMENTARY. 

"Supplementary,"  as  used  in  a  contract 
reciting  that  it  was  a  supplementary  agree- 
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ment,  1b  a  term  which  well  comports  with 
the  idea  of  new  proyisions  in  a  contract  A 
liability  created  on  the  part  of  one  of  the 
parties,  where  none  existed  before,  is  rather 
supplementary,  than  explanatory.  Wescott 
V.  Mitchell,  50  Atl.  21,  23,  05  Me.  877. 

SUPPUSMENTARY   COMPUONT. 

The  office  of  a  supplementary  complaint 
is  to  add  to  the  canse  of  action  already  aver- 
red, not  to  enable  the  plaintiff  to  recover  up- 
on a  cause  of  action  which  has  accrued  since 
the  action  was  commenced.  Halsted  y.  Hal- 
Bted,  27  N.  T.  Supp.  408,  7  Misc.  Repc  28. 

SUPPUBMENTARY  PBOOEEDIN G. 

As  action,  dril  action,  or  special  pro- 
ceeding, see  -Action";  "Civil  Action 
—Case— Suit— Etc";  "Special  Pro- 
ceeding." 

A  supplementary  proceeding  is  a  sepa- 
rate proceeding  in  an  original  action,  in 
which  the  court  where  the  action  is  pending 
Is  called  upon  to  exercise  its  Jurisdiction  in 
aid  of  the  Judgment  in  the  action,  and  is  en- 
tirely statutory.  Bryant  v.  Bank  of  Oali- 
fomia  (Cal.)  7  Paa  128, 180. 

Supplementary  proceedings  are  not  an 
action  on  a  Judgment,  within  Ck>de  Glv.  Proc 
I  882,  subd.  7,  providing  that  an  action  on  a 
Judgment. rendered  in  a  court  not  of  record 
must  be  commenced  within  six  years.  Green 
T.  Hauser  (N.  Y.)  18  dr.  Proa  B.  854^  858,  0 
N.  Y.  Supp.  000. 

SUPPLY. 

The  phrase  "to  supply^  signilles'to  make 
provision  for;  to  provide;  to  serve  instead 
Of;  to  take  the  place  of.  The  repealing 
dause  in  Act  1889,  art  19,  S  2,  providing  that 
''all  acts  or  parts  of  acta,  inconsistent  here- 
with or  supplied  by  the  provisions  hereof, 
be,  and  the  same  are,  hereby  repealed," 
means  simply  that,  when  the  subject  of  an 
existing  enactment  is  fully  and  completely 
covered  by  th^  provisions  of  such  act  of  1889, 
the  power,  right,  or  proceedings,  as  the  case 
may  be,  shall  thereafter  be  treated  as  based 
upon  that  act,  rather  than  upon  the  older  one 
supplied  by  it  The  phrase  "supply"  seems 
ohvlously  to  have  reference  to  other  enact- 
ments concerning  those  subjects  upon  which 
the  statute  in  question  has  made  full  and 
complete  provision,  designed  to  take  the  place 
of  the  former  and  to  serve  in  their  stead. 
City  of  Beading  v.  Shepp,  2  Pa.  Dist  B.  134, 
140. 

Where  a  person  obtained  gas  from  an- 
other customer  of  a  gas  company,  it  was  not 
"supplied"  in  any  fair  sense  of  the  term,  or 
within  the  meaning  of  Laws  1890,  c.  566,  S 
65,  requiring  gas  companies  to  supply  any 
owner  or  occupant  of  a  building,  on  compli- 


ance with  certain  conditions,  with  gas,  under 
certain  penalties.  Jones  v.  Rochestei  Oa0 
&  Blectxle  Co.,  60  N.  B.  1044,  1045,  168  N.  T. 
66. 

''Supplying,"  as  used  in  a  city  ordinance 
granting  a  water  company  the  right  and 
privilege,  for  the  term  of  25  years,  of  sup- 
plying the  city  and  its  inhabitants,  was  in- 
tended in  its  primary  sense,  intending  there- 
by to  give  the  water  company  the  right  to 
furnish  all  the  water  the  city  and  its  in- 
habitants may  need  to  have  furnished  dur- 
ing such  period.  City  of  Brenham  v.  Brea- 
ham  Water  Co.,  4  S.  W.  143, 147,  67  Tex.  542. 

"Supplying,"  as  used  in  an  exemption 
from  local  taxation  of  the  property  used  In 
supplying  electricity,  includes  the  manufac- 
turing of  such  electricity.  The  power  to 
supply  includes  the  power  to  manufacture. 
Southern  Electric  Light  &  Power  Co.  v.  City 
of  PhUadelphia,  43  Atl.  123,  191  Pa.  170. 

A  contract  requiring  a  coke  manufactur- 
ing company  to  furnish  15  cars  of  coke  per 
day  for  a  certain  time  at  an  agreed  price, 
but  providing  that  the  company  were  "not 
to  be  held  in  damages  for  the  railroad  com- 
pany's failure  to  supply  transportation,*' 
means,  in  the  light  of  an  established  custom 
that  a  coke  manufacturer  will  divide  his  sup- 
ply of  cars  ratably  among  all  orders  on  hand 
when  a  shortage  occurs,  a  failure  to  supply 
cars  and  other  means  of  transportation  equal 
to  the  demands  of  the  trade,  and  the  com- 
pany were  not  liable  for  failure  to  supply  the 
15  cars,  though  the  railroad  company  ftus 
nlshed  such  a  number  per  day.  McKeefrex 
V.  Connellsville  Coke  &  Iron  06.  (U.  8.)  M 
Fed.  212,  216,  6  a  a  A.  482. 

SUPPIiY  (ITovb). 

See  "Pull  Supply";  "Necessary  Sup- 
plies^; "Operating  Supplies";  "Plant- 
ation Supplies";   "School  Supplies." 

The  word  "supply"  is  defined  in  the 
Standard  Dictionary  as  "that  which  Is  or 
can  be  supplied;  available  aggregate  of 
things  needed  or  demanded ;  an  amount  suf- 
ficient for  a  given  use  or  purpose."  In  the 
Imperial  Dictionary,  "that  which  is  sui>- 
plied ;  sufficiency  of  things  for  use  or  want ; 
a  quantity  of  something  furnished  or  on 
hand."  As  used  in  a  contract  to  purchase 
all  supplies  of  a  certain  description  for  a  cer- 
tain period  from  a  certain  firm,  the  word 
means  all  of  the  specified  goods  necessary 
for  the  purchaser's  business  during  such 
period.  W.  P.  Fuller  A  Co.  v.  Schrenk,  68  N. 
Y.  Supp.  781,  784,  58  App.  Div.  222. 

A  primary  meaning  of  the  word  ".supply" 
is  "an  amount  sufficient  for  a  given  use  or 
purpose."  It  was  held  used  in  such  sense  in 
a  contract  whereby  plaintiff  agreed  to  fur- 
nish defendant  borough  a  supply  of  water 
for  its  fire  hydrants,  to  be  used  for  the  pur- 
pose^ and  no  other*  of  extinguishing  fires. 
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"llie  dense,  ttMj  construed,  not  only  re- 
stricted the  Qse  of  the  water,  but  clearly  im- 
plied that  the  supply  through  these  hydrants 
should  be  of  sufficient  force  and  volume  to 
be  reasonably  effective  for  the  purpose  for 
which  the  company  agreed  to  supply  it" 
Waymart  Water  Co.  v.  Borough  of  Waymart, 
4  Pa.  Super.  Ct  211,  220. 

If  we  are  to  stand  upon  the  mere  ety- 
mology of  the  word  "supply,"  in  the  act  pro- 
hibiting any  officer  or  agent  of  any  corpora- 
tion or  municipality  to  be  interested  in  the 
sale  or  furnishing  of  any  supplies  or  ma- 
terials to  the  organization  or  body  which  he 
represents  or  of  which  he  is  a  member  (Act 
March  81, 1860,  |  60),  we  find  it  derived  from 
'^b,"  meaning  under,  and  "plere,"  to  fill, 
and  defined  by  Webster  as  "the  act  of  fur- 
nishing with  what  is  wanted."  As  a  noun 
it  is  generally  used  in  the  plural,  and  we  are 
unable  to  see  why  the  word  "supplies"  can- 
not be  applied  to  horses,  wagons,  cars,  or 
labor  indiscriminately.  Under  such  section 
township  supervisors  are  prohibited  from 
employing  their  own  teams  or  minor  children 
upon  the  township  roads.  In  re  Hazle  Tp. 
(Pa.)  6  Kulp,  491,  483. 

"Supplies"  has  a  fairly  well  defined 
meaning;  that  is  to  say,  such  stores  of  food, 
etCn  ss  are  kept  on  hand  for  daily  use.  So 
it  iB  held  that  a  mortgage  of  a  steam  saw- 
mill, with  all  supplies  on  hand,  does  not  in- 
clude saw  logs.  C3onner  v.  Llttlefleld,  79 
Tex.  76.  77,  15  8.  W.  217. 

Dry  goods  such  as  calico,  lawn,  poplin, 
white  cotton  hose,  and  the  like,  sold  to  la- 
borers <m  a  plantation,  gave  no  privilege  to 
the  vendor  on  the  crop  of  cotton  of  that  year, 
since  8  privilege  is  only  given  on  the  grow- 
ing crop  for  necessary  supplies.  Wallace  v. 
Urqubart,  23  La.  Ann.  468,  470. 

Supplies  for  AcriovltitrAl  purposes* 

"Supplies,"  as  used  in  Code  1871,  mak- 
ing the  husband  the  general  agent  of  the 
wife  to  contract  for  supplies  for  carrying  <m 
agricultural  operations  on  her  plantation, 
embraces  such  things  as  are  necessary  or 
adapted  to  the  conduct  of  agricultural  opera- 
tions; and  whether  an  article  falls  within 
the  class  designated  by  the  word  "supplies" 
must  be  determined  by  resort  to  the  usages 
and  cnstoms  of  the  agricultural  interests. 
Wright  V.  Walton,  66  Miss.  1,  6. 

"Supplies"  means  that  which  is  or  can 
be  sQi^lled;  available  aggregate  of  things 
needed  or  demanded;  an  amount  sufficient 
for  a  given  use  or  purpose.  As  used  in  a 
contract  between  a  landlord  and  tenant,  giv- 
ing the  landlord  a  lien  on  the  crops  of  the 
tenant  for  supplies  furnished  and  to  be  fur- 
nished, it  includes  money  furnished  by  the 
landlord  and  used  by  the  tenant  in  making 
and  gathering  the  crops.  Strickland  t. 
Stiles,  83  &  B.  85,  86,  107  Ga.  308. 


''Supplies,"  as  used  in  Code,  I  1978,  pro- 
viding that  landlords  furnishing  supplies  to 
their  tenants  may  secure  themselves  ther^ 
on  upon  the  crops,  includes  board  furnished 
a  tenant  by  the  landlord.  Jones  v.  Eubanks, 
12  S.  B.  1065,  1066,  86  Ga.  616. 

Mules  purchased  by  a  tenant  of  his  land- 
lord are  "supplies,"  within  Ck)de  1880.  S  1301, 
giving  a  landlord  a  lien  on  the  crops  pro- 
duced by  the  tenant  for  all  advances  for 
"supplies"  furnished  during  the  term  of  the 
lease.  Trimble  v.  Durham,  12  South.  207, 
70  Miss.  285. 

Hutch.  Oode,  I  488,  which  declares  that 
all  contracts  for  the  purchase  of  "supplies 
for  the  plantation,"  etc.,  owned  by  any  mar- 
ried woman,  made  by  tiie  husband  or  wife, 
or  either  of  them,  shall  be  obligatory  upon 
the  husband  and  wife,  etc,  means  whatever 
is  necessary  for  the  cultivation  of  the  planta- 
tion, and  inclndes  work  horses  or  mules 
which  are  used  on  the  plantation.  Robert- 
son T.  Ward,  20  Miss.  (12  Smedes  &  M.)  480, 
491 

Bmpplies  for  eity. 

"Supplies,"  as  used  in  reference  to  a 
city,  in  its  broad  etymological  sense  embraces 
anything  which  is  furnished  to  a  city  or  its 
inhabitants;  but  as  used  in  section  418  of 
the  Greater  New  York  charter,  requiring  com- 
petitive bids  for  supplies,  it  has  no  applica- 
tion to  contracts  for  furnishing  water  to  the 
inhabitants  of  New  ¥ork. .  Gleason  v.  Dalton, 
51  N.  Y.  Supp.  387,  838,  28  App.  Div.  555. 

In  a  general  sense,  the  word  "supplies" 
comprises  anything  yielded  or  afforded  to 
meet  a  want;  but  the  use  of  a  pier,  hired  by 
a  dty  for  the  purpose  of  removing  (^al  from 
the  city,  is  not  a  "supply"  furnished,  within 
Laws  1853,  c  217,  S  12,  providing  that  all 
work  to  be  done  for  the  city  and  all  supplies 
to  be  furnished  for  the  corporation  involving 
an  expenditure  of  more  than  $250  must  be 
by  contract  founded  on  sealed  bids.  Farm- 
ers' Loan  A  Trust  Co.  v.  City  of  New  York, 
17  N.  Y.  Super.  Ct  (4  Bosw.)  80,  88. 

Bmpplles  for  eomity  oAees. 

"Supplies,"  as  used  in  Comp.  Laws,  | 
008,  as  amended  by  Laws  1888,  c.  48,  S  104, 
providing  that  all  contracts  for  the  furnish- 
ing of  stationery,  blank  books,  and  supplies 
generally  for  all  county  offices  shall  be  made 
at  a  certain  time,  clearly  signifies  pencils, 
paper,  rubber  bands,  blanks,  ink,  and  arti- 
cles of  that  description  required  and  con- 
stantly used  by  county  officers.  Dewell  v 
Hughes  County  Com'rs,  66  N.  W.  1078,  1080, 
8  S.  D.  462. 

Supplies  to  losn^ers. 

The  word  "supplies^  Is  used  in  Rev.  St 
I  3330,  providing  for  a  lien  in  favor  of  per- 
sons furnishing  supplies  to  men  engaged  In 
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getting  eat  logs  and  tlrnb^  In  that  connty, 
though  stated  in  the  statute  to  mean  feed 
used  for  teams  and  food  necessarily  used  in 
camp  to  support  the  men,  also  includes  the 
board  of  men,  where  furnished  at  a  hotel  in 
a  city  several  miles  from  the  place  where 
they  are  at  work.  KoUock  y.  Parcher,  9  N. 
W.  67,  69,  62  Wis.  393. 

Supplies  for  nuutuf aotnrijig  or  mereaa- 
tile  oompany. 

"Supplies"  includes  pig  iron  furnished  a 
rolling  mill,  whose  business  is  to  manufac- 
ture iron,  steel,  and  other  metals,  within  the 
meaning  of  Code,  S  2485,  giving  a  lien  for 
fael  and  all  other  supplies  necessary  to  the 
operation  of  any  manufacturing  company. 
Virginia  Development  Oo.  v.  Crozer  Iron  Co., 
17  S.  B.  806»  807,  90  Va.  126,  44  Am.  St  Rep. 
893. 

"Supplies'*  are  necessaries  collected  and 
held  for  distribution  and  use,  and  a  kiln  for 
the  drying  of  lumber  cannot  be  classed  as 
"supplies  necessary"  to  the  operation  of  a 
corporation  organized  for  the  manufacture 
and  sale  of  lumber,  under  Code,  S  2485,  giv- 
ing a  lien  for  such  supplies  furnished  to  cer- 
tain classes  of  corporations.  Boston  Blower 
Co.  ▼.  Carman  Lumber  Co.,  26  S.  E.  390,  391, 
94  Va.  94. 

In  a  mortgage  of  a  steam  sawmill,  with 
all  its  fixtures  and  i^purtenances  and  all  the 
supplies  on  hand,  'Supplies"  should  be  con- 
strued to  refer  to  a  commissary,  where  there 
was  one  attached  to  the  mill,  and  to  include 
the  stores  therein  kept,  and  other  farm  prod- 
uce and  merchandise  kept  ordinarily  on  hand 
for  operating  the  mill,  but  not  to  include  saw 
logs  at  the  mill,  nor  an  iron  safe  used  there- 
in. Conner  v.  LitUefield,  15  S.  W.  217,  218, 
79  Tex.  76. 

"Supplies  furnished,"  as  used  in  a  stat- 
ute entitling  liens  for  supplies  furnished  to 
priority  over  a  lien  created  by  a  mortgage, 
does  not  include  goods  delivered  by  a  firm  to 
laborers  In  payment  of  orders  on  a  mercan- 
tile firm  for  merchandise  in  payment  of  their 
wages.  Seventh  Nat.  Bank  v.  Shenandoah 
Iron  Co.  (U.  S.)  35  Fed.  436,  440. 

"Supplies  furnished,"  as  used  in  a  stat- 
ute entitling  persons  who  have  a  lien  for 
supplies  furnished  to  priority  over  a  lien  cre- 
ated by  a  mortgage,  does  not  include  a  debt 
due  a  railroad  company  for  freight  charges 
for  carrying  iron,  coal,  etc.,  for  an  iron  man- 
ufacturing company.  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Co.  (U.  S.)  35  Fed.  436,  440. 

Supplies  to  paupers. 

Acts  of  kindness  or  charity  or  aid  fur- 
nished as  a  gift  or  loan  do  not  constitute 
"supplies"  within  the  pauper  act  making  the 
town  wherein  the  person  furnished  with 
such  supplies  has  his  settlement  liable  there- 


for.    Inhabitants  of  Hampden   t*  City  ot 
Bangor,  68  Me.  368.  369. 

Under  Rev.  St.  1840,  c.  82,  S  7,  providing 
that  any  person  resident  in  any  town  at  the 
date  of  the  passage  of  this  act,  who  has  not 
within  one  year  previous  to  that  date  receiv- 
ed support  or  supplies  from  some  town  as  a 
pauper,  shall  be  deemed  to  have  a  settle- 
ment In  the  town  where  he  dwells  and  had 
his  home,  supplies  cannot  be  considered  as 
furnished  to  a  man  as  a  pauper,  unless  fur- 
nished to  himself  personally  or  to  one  ot 
his  family,  and  those  only  can  be  considered 
as  his  family  who  continue  under  his  care 
and  protection.  Green  r.  Inhabitants  ot 
Buckfield,  3  Me.  (3  Greenl.)  136,  140. 

Bvpplies  for  ▼easels* 

The  word  "supplies,"  at  applied  to  a 
vessel,  means  those  articles  which  a  boat 
may  find  to  be  necessary  for  consumption 
and  use  on  a  voyage.  Gibbons  v.  The  C.  J. 
Caffrey,  40  Mo.  257,  259. 

"Supplies,'*  as  used  In  Rev.  St  c  122, 
tit  26,  S  1,  providing  that  every  ship,  boat,  or 
vessel  used  in  navigating  the  waters  of  the 
state  shall  be  aubject  to  a  lien  for  all  debts 
contracted  by  the  master,  owner,  agent,  or 
consignee  thereof  on  account  of  supplies  fur- 
nished for  the  use  of  such  ship,  boat,  or  ves- 
sel, has  a  well-defined  meaning,  and  cannot 
by  any  fair  construction  be  so  construed  as  to 
include  material  furnished.  Lawson  v.  Hig- 
ghis,  1  Mich.  (Man.)  225,  226. 

The  word  "supplies,"  In  article  3204^ 
Civ.  Code,  relative  to  ships,  does  not  cover 
money  advanced  to  purchase  materials  for  a 
vessel,  although  both  words,  "materials"  and 
"supplies,"  are  used  in  the  article.  Shaw  ▼. 
Grant,  13  La.  Ann.  52,  53. 

Whisky  furnished  to  the  master  of  a 
boat  to  supply  the  place  of  other  whisky  lost 
in  the  course  of  transportation,  and  to  thus 
enable  the  boat  to  fulfill  a  contract  of  af- 
freightment, will  not  be  deemed  "supplies," 
within  a  statute  subjecting  the  boats  and 
vessels  to  a  lien  for  all  the  debts  contracted 
by  the  master,  owner,  agent,  or  consignee  of 
such  boat  or  vessel  on  account  of  stores  or 
supplies  furnished  for  the  use  thereof.  Bail- 
ey V.  The  Concordia,  17  Mo.  357,  358. 

Merchandise  furnished  the  master  of  a 
steamboat  for  the  purpose  of  enabling  him 
therewith  to  purchase  wood  and  other  neces- 
saries for  the  boat  in  the  prosecution  of  her 
trip  becomes  a  debt  contracted  by  the  mas- 
ter on  account  of  "supplies"  furnished  for 
the  use  of  such  boat,  within  the  meaning  of 
the  act  concerning  boats  and  vessels  (Act 
March  19,  1835),  providing  that  every  boat 
or  vessel  used  in  navigating  the  waters  of 
the  state  shall  be  liable  for  all  debts  contract- 
ed by  the  master  on  account  of  supplies  fur- 
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oished  for  the  use  of  such  boat  or  yessel. 
Tbe  Gen.*Brady  t.  Buckley,  6  Mo.  568,  661. 

Section  1  of  the  act  concerning  boats 
and  yessels,  giving  a  lien  on  a  boat  on  ac- 
connt  of  debts  contracted  by  the  master  and 
owner  thereof  for  stores  and  supplies  for  tbe 
nse  of  the  boat,  cannot  be  interpreted  to 
mean  supplies  of  money  for  all  the  purposes 
for  which  money  may  be  required  In  the 
navigation  of  the  vessel.  In  Its  ordinary  ac- 
ceptation "supplies"  are  understood  to  mean 
those  articles  which  a  boat  may  find  It  nec- 
essary to  purchase  for  consumption  and  use 
on  the  voyage.  It  Is  something  different 
from  wages,  for  which  a  Hen  is  also  specif- 
ically given.  Moneys  loaned  for  the  specific 
purpose  of  enabling  a  boat  to  purchase  such 
supplies,  or  to  pay  wages  or  debts  incurred 
already  or  to  be  incurred  in  future,  for  things 
which  are  liens,  have  been  held  to  be  a  debt 
contracted  for  those  things,  and  therefore  a 
lien  also  on  the  boat;  but  money  loaned  to 
enable  the  boat  to  pay  her  debts  or  expenses 
generally,  which  may  be  for  things  which 
are  not  liens  as  well  as  for  those  which  are, 
will  not  he  a  lien  under  the  statute.  Gibbons 
V.  The  Fanny  Barker,  40  Mo.  253,  254;  Bryan 
v.  The  Pride  of  the  West,  12  Mo.  371,  374. 

SUPPORT. 

Not  only  does  the  word  ••support"  in- 
dade  'n)earing  weight,"  but  It  it  also  used 
by  the  student  and  understood  in  common 
phraseology  as  covering  "to  keep  from  fall- 
ing," and  other  kindred  expressions,  and  will 
he  so  construed  when  necessary  to  sustain  a 
patent  tor  an  Invention.  Hatch  Storage  Bat- 
tery Ck).  V.  Electric  Storage  Battery  Co.  (U. 
S.)  100  Fed.  975,  981.  41  C.  0.  A.  133. 

Gea  St.  e  25,  I  78,  declares  that  it  shall 
not  he  lawful  for  any  person  to  drive  any 
borse  or  other  beast  at  a  rate  faster  than  a 
walk  on  any  bridge  with  string  pieces  30 
feet  long  between  tbe  supports  on  which 
they  rest  Held«  that  the  word  ••supports," 
as  used  in  the  statute,  refers  to  that  on 
which  the  bridge  stands  or  rests,  and  which 
supports  it  from  beneath,  such  as  abutments, 
on  the  banks,  or  piers  or  trestles  standing 
between  the  abutments,  on  which  the  string 
pieces  rest  Abbott  v.  Town  of  Wolcott,  38 
Vt  866,  668. 

A  condition  in  a  mining  lease  that  the 
lessee  riiall  ''support  the  superincumbent  bed 
of  rock"  is  not  equivalent  to  a  r^ireaeatation 
or  assurance  by  the  lessor  that  there  is  such 
a  bed  of  rock  over  the  coal.  Beetle  v.  Rocky 
Branch  Coal  Co.,  66  Mo.  App.  221,  225. 

••Support,"  as  used  In  Mference  to  con- 
mon  sefaools,  means  maintaining  tbe  schools 
b7  continnlaBir  tbe  regular  axpeadltures,  so 
that  a  fund  for  the  support  of  common 
schools  eanaot  be  used  for  building  a  new 
bouse  or  purchasing  the  site.  Sheldon  t. 
Pnrdy,  49  Pac.  228,  230,  17  Wash.  136. 


SUPPORT  <Of  person). 

See  ••Competent  Support**;  "Good  and 
Comfortable  Support  and  Mainte- 
nance"; ••Good  and  Sufficient  Sup- 
port" ;  "Means  of  Support" ;  ••Reason- 
able  Support";   ••Right  of  Support" 

••Support,"  according  to  Webster,  means 
to  sustain;  to  supply  funds  for  the  means  of 
continuing,  as  to  support  the  expenses  of  the 
government  Opinion  of  Justices,  13  Fla. 
687,  689  ^quoting  Webst  Diet). 

The  words  ''comfort  and  support,"  as 
used  in  Rev.  Code,  S  2376,  providing  that  the 
wife's  separate  statutory  estate  shall  be  lia- 
ble for  all  contracts  for  articles  of  comfort 
and  support  of  the  household,  suitable  to  the 
degree  and  condition  in  life  of  the  family, 
and  for  which  the  husband  would  be  respon- 
sible at  common  law,  have  the  same  meaning 
and  are  synonymous  with  "maintenance," 
and  are  expressive  of  the  narrowest  signifi- 
cation of  necessaries  at  common  law:  and, 
when  the  household  has  been  supplied  with 
food,  raiment,  habitation,  medical  assistance, 
and  medicine,  the  boundary  prescribed  by  the 
statute  has  been  reached.  Eskridge  t.  Dit- 
mars,  51  Ala.  245,  255. 

A  declaration  which  alleged  defendant's 
breach  of  an  undertaking  to  pay  to  plaintiff 
such  sums  of  money  as  might  be  necessary 
for  her  food,  etc.,  was  variant  with  proof 
showing  the  promise  to  bave  been  to  ••sap- 
port"  the  plaintiff,  inasmuch  as  defendant 
might  have  supported  plaintiff,  without  pay- 
ing or  giving  to  her  any  money  whatever. 
Bull  V.  McCrea,  47  Ky.  <8  B.  Mon.)  422,  424. 

Const,  art  16,  S  18,  providing  that  each 
county  and  incoi'porated  city  shall  "make 
provision  for  the  support  of  its  own  officers," 
subject  to  such  regulations  as  may  be  pro- 
vided by  law,  means  to  make  provision  for 
the  fees  or  per  diem  of  those  officers.  The 
support  of  an  officer  is  derived  from  the 
emoluments  of  the  office,  and  these  emolu- 
ments, under  the  Constitution,  consist  of 
fees  or  per  diem.  Gadsden  County  t.  Greem, 
22  Fla.  102,  110. 

A  contract  between  the  council  of  a  bor- 
ough and  a  county  that  all  prisoners  should 
be  confined  in  the  Jail  of  the  county,  and 
should  receive  their  ••support  and  mainte- 
nance^' therein  at  so  much  a  head,  construed 
to  not  merely  require  such  prisoners  to  be 
supplied  with  room,  clothing,  bedding,  and 
fuel,  but  to  also  include  salaries  of  officers 
and  expenses  of  repairs  of  the  prison,  and 
hence  that  the  borough  was  not  responsible 
for  the  latter  charges  in  addition  to  the 
agreed  compensation.  Beg.  v.  Council  of 
Borough  of  Gravesend,  6  El.  &  Bl.  459,  467. 

••Supporting,"  as  used  In  St  1882,  No. 
56,  S  1,  providing  that  the  town  shall  give 
assistance  to  one  In  need,  and  that,  if  such 
person  has  not  resided  in  such  towK  for 
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three  years  supporting  himself  and  family, 
the  town  so  fm'nishing  assistance  may  re- 
cord the  expense  from  the  town  in  which 
such  person  last  resided  for  the  space  of 
three  years  supporting  himself  and  family, 
is  synonymous  with  '^maintaining.**  In  con- 
struing the  words  ''maintains  himself  and 
family,"  It  was  said  in  Town  of  Tunbridge 
Y.  Town  of  Norwich.  17  Vt  4S3:  "It  is  not 
to  be  inferred  from  the  expression  'and  fam- 
ily* that  a  man,  in  order  to  change  his  settle- 
ment, must  have  a  family,  or  that  he  must 
necessarily  have  maintained  himself  and 
family,  independent  of  all  aid  from  any 
source  whatever  besides  his  own  personal  la- 
bor and  services.  This  would  be  an  unrea- 
sonable, not  to  say  an  absurd,  construction. 
But  the  meaning  of  the  statute  undoubtedly 
is  that  he  shall  maintain  himself,  or  himself 
and  family,  If  he  have  one,  so  that  neither 
shall  become  chargeable  to  any  town  for 
support  But  if  the  man  or  his  family  should 
receive  presents,  or  if  either  should  inherit 
property,  or  If  the  family  should  maintain 
him.  Instead  of  his  maintaining  the  family, 
as  is  sometimes  the  case,  it  would  not  pre- 
vent the  change  of  settlement  All  that  Is 
necessary  is  that  he  should  have  his  perma- 
nent domicile  in  the  town,  and  keep  himself 
and  family  from  being  chargeable  to  either 
town.*'  Town  of  Craftsbury  v.  Town  of 
Greensboro,  29  Atl.  1Q24,  1026,  66  Vt  585. 

The  word  "supported,**  as  used  in  the 
statute  providing  that  every  Insane  person 
supported  in  any  county  asylum  shall  be 
personally  liable  for  his  maintenance,  means 
every  person  maintained  in  any  county  asy- 
lum, and  the  provision  was  not  intended  to 
be  limited  to  the  pauper  or  indigent  insane. 
B^ard  of  Chosen  Freeholders  of  Camden 
County  V.  Ritson,  54  Atl.  839,  840,  68  N.  J. 
Law,  668. 

As  used  fn  Gen.  Laws  Dak.  1891,  c  123, 
relating  to  the  amount  recovered  by  admin- 
istrators for  the  wrongful  death  of  their 
decedent,  and  providing  that  any  demand 
"for  the  8UK)ort  of  the  deceased"  and  fu- 
neral expenses  shall  be  first  deducted  and 
paid,  does  not  extend  to  demands  for  the 
support  of  the  family  and  does  not  make  the 
sum  subject  to  payment  of  all  debts  incur- 
red by  the  deceased  for  the  support  of  him- 
self and  family,  but  means  only  such  as  were 
incurred  in  consequence  of,  or  at  any  rate 
after,  the  Injury  causing  the  death.  State 
V.  Probate  Court,  53  N.  W.  463,  40^  51  Minn. 
241. 

The  word  "support,"  like  most  words, 
has  a  variety  of  meanings.  One  of  the  il- 
lustrative examples  of  its  use,  given  by  Web- 
ster, is  "to  support  a  student  at  college." 
The  use  of  the  word  "support"  in  Bastardy 
Act  (Revision,  p.  72)  {  12,  requiring  a  bond 
to  indemnify  the  township  against  costs  and 
expenses  incurred  for  the  support  of  the 


child,  was  meant  to  include  the  performance 
of  all  those  duties  which  are  due  from  a 
father  to  a  child,  and  which  the  public  may 
be  called  upon  to  execute  in  case  of  the  fa- 
ther's default  It  includes  those  services  on 
behalf  of  the  infant,  against  the  expenses 
for  which,  in  the  entire  history  of  the  bas- 
tardy statutes,  the  father  has  been  com- 
pelled to  indemnify  the  parish  or  the  town- 
ship. Education  is  one  of  the  duties  owini; 
to  the  child.  State  v.  Such,  53  N.  J.  Law  (24 
Vroom)  851,  354,  21  AU.  852,  853. 

Act  March  11,  1889  (St  1889,  p.  HI),  as 
amended  by  Act  March  23,  1893  (St  1893, 
p.  328)  S  24,  providing  that  money  to  be  con- 
tributed by  counties  of  the  state  for  the  care 
and  support  of  the  inmates  of  the  reform 
school  should  be  placed  in  the  state  treasury 
in  the  fund  of  such  school  for  its  use,  and 
also  providing  that  county  funds  were  for 
the  "keeping  and  taking  care  of  each  minor 
committed  to  such  institution,'*  did  not  au- 
thorize the  trustees  of  such  reform  school 
to  erect  buildings  out  of  such  fund;  the  court 
saying:  "Of  course,  the  word  'support* 
•  •  •  may  be  said  to  mean  for  the  uae 
of  such  Institution*;  but,  conceding  this,  it 
does  not  in  our  opinion,  aid  the  plaintUTa 
construction.  On  the  contrary,  as  we  view 
it  it  is  strong  proof  that  the  Legislature 
never  intended  to  give  the  trustees  unlimited 
power  to  convert  the  county  and  state  mon- 
ey to  the  erection  of  buildings,  which  money 
was  appropriated  by  the  state  and  con- 
tributed by  the  counties  for  the  support  and 
the  care  and  keeping  of  the  children  com- 
mitted to  the  school."  Mitchell  v.  Colgan, 
122  OaL  296,  300,  54  Pac  906,  907. 

The  word  "support"  as  used  In  the  sec- 
tion relating  to  Insane  paupers  and  indigent 
persons,  shall  be  construed  to  mean  all 
necessary  food,  clothing,  medicine,  and  medi- 
cal attendance.    Gen.  St  Conn.  1902,  |  2742. 

Benellt  disttngwlslied. 

See  "Benefit** 

As  limited  to  board* 

"Support"  as  used  in  Pub.  St  c.  87,  | 
31,  providing  that  the  price  for  the  support 
of  paupers  in  state  lunatic  hospitals  should 
be  a  certain  sum  per  week,  should  be  con- 
strued to  include,  not  merely  board,  but 
everything  necessary  to  proper  maintenance. 
Gould  V.  City  of  Lawrence,  35  N.  B.  462,  463, 
160  Mass.  232. 

The  word  "support"  according  to  Web- 
ster, means  maintenance,  subsistence^  or  an 
income  sufficient  for  the  support  of  a  fam- 
ily. As  used  in  a  contract  whereby  one 
agrees  to  support  another  and  Ills  wife^  It 
does  not  include  merely  sufiSlcient  provisions, 
but  such  other  conveniences  and  necessaries 
as  are  reasonable  and  suitable  to  make  such 
party  and  his  wife  comfortableu    Wall  v. 
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WUUaniB,  96  N.  a  827,  89a  53  Am.  R«P- 
458. 

"Support,**  as  used  In  the  act  for  the  re- 
lief of  Insolvent  debtors,  proTlding  that, 
when  a  person  imprisoned  for  debt  shall  be 
nnable  to  support  himself  in  prison,  the 
plaintur  shall  stand  chargeable,  etc.,  em- 
braces food  and  lodging;  but  as,  under  the 
law.  tbc  county  must  furnish  the  lodging, 
such  plaintiff  is  only  compelled  to  furnish 
food.   Battles  T.  Carlton,  1  Ohio,  88,  85. 

"Support,"  as  used  in  a  will  by  which  a 
husband  gave  his  wife,  in  lieu  of  dower,  a 
decent  and  comfortable  support  out  of  his 
estate,  in  sickness  and  in  health,  during  her 
lifetime,  does  not  mean  such  sum  as  would 
be  requisite  to  support  her  in  a  boarding 
house,  but  means  a  sufficient  amount  to 
maintain  her  in  housekeeping  at  the  place 
of  her  residence  and  In  the  manner  to  which 
she  bad  l>een  accustomed  while  living  with 
her  hnsband.  Tolley  t.  Greene  (N.  Y.)  2 
Sandt  Ch.  91,  94. 

Bvfldlac  ot  house. 

"Support"  as  used  in  a  will  providing 
a  fnnd  for  the  support  of  testatrix's  mother, 
cannot  be  construed  to  include  the  building 
of  houses  in  whole  or  in  part  The  buMding 
of  a  house,  in  whole  or  In  part  cannot  be 
considered  a  part  of  the  support  of  a  person 
who  is  to  occupy  it  Morford  v.  Dieffen- 
backer,  20  N.  W.  600,  608,  54  Mich.  593. 

Comfort  synoiiTBious. 

See  "Oomf  ort** 

EdveatioB* 

"Support**  as  used  in  a  will  wherein 
the  testator  directed  that  all  his  property 
should  be  kept  together  until  his  son  should 
arrive  at  full  age,  for  the  support  of  the 
family  with  respect  to  the  infant  children, 
should  be  construed  to  embrace  a  suitable 
education  for  each,  as  well  as  board  and 
clothing.  Addison  y.  Bowie  (Hd.)  2  Bland, 
606^  627. 

A  will  directing  that  the  interest  accra- 
ing  on  the  residue  of  testator's  estate  after 
the  death  of  his  wifel  or  so  much  thereof  as 
might  be  necessary,  should  be  applied  to  the 
''support  and  maintenance"  of  his  infant 
grandchildren  during  their  minority,  should 
be  construed  to  include  their  proper  educa- 
tion at  a  private  school.  Patterson  v.  Read, 
9  Aa  579,  580,  42  N.  J.  Bq.  146,  621. 

In  a  will  providing  that  property  shall 
be  applied  to  the  support  of  S.  and  his  fam- 
ily, the  word  "support"  was  intended  to  in- 
clude the  education  of  the  children.  Whelan 
V.  EeUly,  8  W.  Va.  697,  610. 

Family  expense  dlstingiiislied* 

See  "Family  Expense." 


As  f  oodt  elotliiiis*  And  sheltev. 

"Support  and  maintenance,"  as  used  fn 
a  petition  to  recover  damages  for  death, 
which  alleges  that  the  plaintiff  and  children 
were  dependent  upon  deceased  for  support 
and  maintenance,  means  food,  clothing,  and 
shelter.  Kearney  Electric  Co.  v.  Laughiin, 
68  N.  W.  941,  943,  45  Neb.  89a 

Ivresular  sifts. 

The  irregular  and  infrequent  bestowal 
of  comparatively  diminutive  gifts  upon  a 
person  cannot  properly  be  regarded  as  "sup- 
port of  a  family."    Gregg  v.  Brickley,  69  N. 

B.  1072,  1073,  27  Ind.  App.  154. 

Keepliic  boardins  house. 

In  construing  Code,  |  1826,  providing 
that  no  married  woman  may  contract  so  as 
to  .affect  her  estate,  except  for  the  support 
of  the  family,  without  the  written  consent 
of  the  husband,  the  court  said,  in  answer  to 
the  claim  that  family  supplies  procured  to 
keep  up  a  boarding  house,  from  which  the 
family  derived  their  support  were  embraced 
within  the  words:  "We  think  It  has  a  more 
restricted  meaning,  and  is  confined  to  goods 
bought  for  the  direct  benefit  of  the  members 
of  the  family,  such  as  food,  clothing,  and 
other  necessaries,  and  not  for  the  success- 
ful prosecution  of  a  business  from  the  profits 
of  which  such  support  is  to  be  obtained, 
whether  by  keeping  a  boarding  house,  or  a 
hotel,  or  by  engaging  in  any  other  general 
occupation.  For  these  larger  outside  opera- 
tions, whose  results  are  speculative,  the  writ- 
ten consent  of  the  husband,  whose  advice 
should  be  sought  must  be  obtained,  and  this 
is  the  protection  secured  to  her  by  the  stat- 
ute."   Clark  T.  Hay,  4  8.  B.  190,  192,  98  N. 

C.  421. 

Medical  attendaBoe. 

In  an  agreement  whereby  a  person  who 
conducted  the  business  of  a  store  belonging 
to  another  was  to  have  a  support  for  him- 
self and  family  out  of  it  as  a  compensation 
for  his  services,  "support"  includes  clothing 
and  food  for  the  family  and  necessary  medi- 
cal attendance  to  those  of  them  that  are 
sick.    Morse  v.  Powers,  45  Vt  800,  802. 

Medieiaes. 

"Support"  generally  means  articles  for 
ordinary  sustenance,  as  food,  etc.,  and  does 
not  include  medicines,  unless  the  context 
shows  such  intention.  An  order  to  let  a 
family  have  whatever  they  want  for  their 
"support"  addressed  to  one  who  is  not  a 
physician  or  druggist  does  not  authorise  him 
to  buy  drugs  for  them  In  sickness.  Grant 
V.  Dabney,  19  Kan.  888,  889,  27  Aul  Rep. 
126. 

Money. 

An  allegation  in  a  claim  against  a  de- 
cedent's estate  for  services  tn  the  care  ef 
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and  '^aiding  and  supporting^  decedent's  sis- 
ter and  minor  children  Includes  aid  and  sup- 
port by  the  contribution  of  money.  Grimm 
y.  Taylor's  Estate  65  N.  W.  447,  448»  96 
Mich.  5. 

RaoeMaries* 

"Support,"  as  used  in  Bey.  8t  1804,  I 
7288,  making  licensed  saloon  keepers  liable 
on  their  bond  for  Illegal  sales  to  any  person 
who  sliall  sustain  any  injury  or  damage  to 
his  means  of  support  on  account  of  the  use 
of  such  Intoxicating  liquors  so  sold,  Is  neces- 
sarily a  flexible  term,  and  should  not  be 
limited  to  mean  actual  necessaries  of  life,  or 
that  one's  means  of  support  Is  only  damaged, 
where  such  person  Is  reduced  to  a  state  of 
dependency;  and  hence  the  loss  of  the  sery- 
ices  of  a  son,  who  contributed  by  his  earn- 
ings to  the  expenses  of  his  father's  fanilly. 
Is  a  damage  to  the  father's  means  of  sup- 
port though  the  earnings  of  the  father  may 
be  sufficient  to  keep  the  family  from  becom- 
ing dependent  Reath  y.  State,  44  N.  B.  808, 
809, 16  Ind.  App.  146. 

As  determliied  by  poBltton  In  life. 

The  word  "support"  as  used  in  Comp. 
Laws,  pp.  218,  220,  S  27,  proyidlng  that  when 
a  diyorce  is  granted  a  wife,  the  court  may 
set  apart  such  portion  for  her  support  and 
the  support  of  the  children  as  shall  be  deem- 
ed Just  and  equitable,  Includes  eyerything — 
necessities  and  luxuries — ^which  a  person  in 
such  wife's  position  is  entitled  to  haye  and 
enjoy.  Lake  y.  Bender,  7  Pac  74,  78^  18 
Ney.  86L 

"Support  and  education,"  as  used  in  a 
will  in  which  the  testator  charged  his  estate 
with  the  support  and  education  of  a  child, 
without  naming  any  amount  therefor,  means 
such  sum  as  would  support  the  child  in  a 
comfortable  manner.  Williams  y.  MacDou- 
gall,  39  Gal.  80,  83. 

An  undertaking  whereby  one  agrees  to 
"support  and  take  care  of  another"  is  to  be 
construed  according  to  the  yarious  circum- 
stances of  the  party,  and  does  not  necessarily 
imply  that  the  person  to  be  supported  is  not 
to  use  any  exertions  to  support  himself. 
Bull  y.  McOrea,  47  Ky.  (8  B.  Mon.)  422,  425. 

As  creating  a  trust. 

"Support"  as  used  in  a  will  glylng  all 
the  testatOT*s  estate,  both  personal  and  real, 
to  his  wife  for  life,  for  her  support  and  copi- 
fort,  merely  express  the  purpose  and  motlye 
of  the  gift  and  does  not  make  the  gift  con- 
ditional. It  has  little,  if  any,  more  signifi- 
cance than  the  words  "to  be  for  her  benefit 
and  enjoyment"  and  is  not  sufficient  to  cut 
down  the  clearly  expressed  absolute  gift 
to  a  qualified  or  conditional  one.  Maynard  y. 
Gleayes,  149  Mass.  307,  21  N.  B.  376. 

As  the  word  "support"  means  suste- 
nance, maintenance,  subsistence,  etc..  Its  use 


in  a  will,  glylng  the  income  of  property  to 
the  use  and  support  of  the  testator's  son. 
Implies  the  creation  of  a  spendthrift  trust 
and  preyents  the  yestlng  of  the  property  in 
the  son  in  fee.  The  word  indicates  that 
the  son  is  to  haye  out  of  the  income  those 
things  which  are  essential  to  his  personal 
physical  subsistence.  Winthrop  Co.  y.  Clin- 
ton, 46  Atl.  435,  437,  196  Pa.  472,  79  Am.  St. 
Rep.  729. 

The  phrase  "for  the  support  of  himself 
and  family,  and  for  no  other  purpose,"  in- 
corporated into  a  will,  in  which  testator  be- 
queaths a  sum  of  money  to  his  son,  for  the 
support  of  himself  and  family,  and  for  no 
other  purpose,  operates  to  make  the  bequest 
in  trust  for  the  declared  purpose.  White's 
Bx'r  y.  White,  30  Vt  838,  848. 

SUPPORT  OF  THE  POOB* 

A  bequest  for  the  'Support  of  the  poor** 
of  the  county  is  to  be  construed  as  a  charita- 
ble bequest    Heuser  t,  Harris,  42  Ul.  425. 

SUPPOSE. 

"Suppose,'*  as  used  by  a  witness  who, 
after  stating  that  he  had  known  a  slaye,  in 
answer  to  interrogatories  as  to  such  slaye's 

yalue,  said  "I  suppose  he  was  worth 

dollars,"  is  used  in  the  sense  of  "belleye,** 
and  the  witness  really  gaye  his  opinion  of 
the  slaye's  yalue.  Ward  t.  Reynolds,  32 
Ala.  384,  389. 

"Supposed,"  as  used  in  an  instruction 
that  if  plaintiff  In  an  action  in  good  faith 
supposed  he  had  a  cause  of  action  against 
the  defendant  on  account  of  personal  inju- 
ries, which  he  belieyed  resulted  from  the 
conduct  of  the  defendant,  and  threatened  to 
sue  defendant  on  account  thereof,  and  de- 
fendant executed  the  note  sued  on  In  con- 
sideration that  the  plaintiff  would  not  sue 
him,  which  was  accepted  by  plaintiff  in  set- 
tlement, such  compromise  and  settlement 
was  a  good  and  lawful  consideration  for 
such  note,  means  substantially  the  same 
thing  as  "believed."  The  definition  of  "sup- 
pose" is  glyen  In  Webster's  Unabridged  Dic- 
tionary as  "Imagine,  to  belieye,  or  to  re- 
ceiye  as  true";  and  the  same  authority 
giyes  the  definition  of  "belieye"  as  "to  think; 
to  suppose."  Parker  y.  Enslow,  102  111.  272, 
276,  40  Am.  Rep.  588. 

"Supposed  to  haye  been  forfeited"  as 
used  in  Act  March  28, 1797  (Laws  N.  Y.  1797, 
p.  162,  c.  52),  providing  that  no  person  hav- 
ing any  claim  or  demand  in  or  to  any  lands, 
messuages,  tenements,  or  hereditaments 
"supposed  to  have  been  forfeited"  to  the  peo- 
ple of  the  state,  in  consequence  of  the  at- 
tainder or  conviction  of  any  persons  for  any 
act  or  crime  done  or  committed  during  the 
late  war  after  the  lapse  of  a  certain  period 
of  time,  referred  to  the  estate  which  has 
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been  sold  where  there  might  be  room  for 
supposition  and  mistake,  but  not  to  the  Tact 
of  attainder  or  conviction,  which  mnst  ever 
be  a  matter  of  record  and  notoriety,  and 
about  which  there  could  be  no  doubt  or  mla- 
tal£e.  There  must  have  been  an  actual  for- 
feiture by  the  attainder  or  conviction  of  some 
person,  and  a  sale  by  the  commissioners  of 
some  property  supposed  to  have  belonged  to 
such  attainted  and  convicted  person,  but  in 
fact  claimed  by  some  one  else.  Fisher  t. 
Harnden  (U.  S.)  9  Fed.  Can.  129,  132. 

Death  is  "supposed  to  have  been  caused 
by  violence,"  within  Bev.  St  S  1221,  provid- 
ing for  Inquest  by  the  corona  when  a  dead 
body  is  found  within  the  county  and  when 
death  Is  supposed  to  have  been  caused  l^ 
violence,  whenever,  from  such  observation 
as  the  coroner  may  be  able  to  make  and  from 
the  hiformation  that  may  come  to  him,  there 
is  sabstantial  reason  for  belief  or  surmising 
that  death  was  caused  by  unlawful  means. 
State  V.  BeUows»  66  N.  B.  1028,  1029,  02  Ohio 
8ta07. 

SUPPOSED  GODIOn.. 

An  Instruction  in  a  will  contest,  refer- 
ring to  an  instrument  as  the  "supposed  codi- 
cil," Is  not  equivalent  to  telling  the  jury  that 
the  codldl  was  not  the  real  codicil  of  the 
testator.  Such  use  of  the  word  casts  no  dis- 
credit upon  its  validity,  and  the  instruction 
cannot  be  considered  to  amount  to  a  state- 
ment that  the  instrument  is  not  a  codldi. 
Smith  V.  Henline,  61  N.  B.  227,  232,  174  111. 
181 

SITPPOSED  DSBT. 

It  has  been  held  that  a  reference  In  a 
plea  to  the  "supposed  debt"  is  a  virtual  ad- 
mission. Gale  V.  Gapem,  1  Adol.  &  B.  102. 
But  a  reference  to  the  "supposed  debt,  if  any 
such  there  be,"  is  not  an  admission.  Mar- 
getts  V.  Bays,  4  Adol.  &  B.  489.  And  the 
words  "claimed  and  demanded"  are  equiva- 
lent to  "supposed."  Scadding  t.  Bylea,  0  Q. 
B.  858;  860,  862. 

SUPPOSED  IiJEGAIi  TITIiS. 

A  conveyance  under  which  defendant 
claimed  titles  which  vested  an  estate  for  life 
in  the  plaintiff,  with  remainder  in  fee  to 
the  defendant,  subject  to  be  revested  in  the 
plaintiff  on  the  nonperformance  by  the  de- 
fendant of  conditions  annexed,  was  not  a 
"supposed  legal  title,"  within  the  meaning 
of  Gen.  Laws,  c.  224,  S  6,  relating  to  the  right 
of  betterments  of  one  holding  under  a  sup- 
posed legal  title.  Walker  v.  Walker,  6  Atl, 
460,  4«1,  64  N.  H.  55. 


SUPPOSITION. 

In  a^  instruction  that  **it  the  evidence, 
^ough  in  part  circumstantial^  is  to  your 


mind  consistent  with  the  supposition  that 
defendant  is  guilty  of  this  charge  and  incon- 
sistent with  the  supposition  that  he  is  inno- 
cent of  it,"  etc,  'It  is  your  duty  to  find  him 
guilty,"  the  word  "supposition"  is  used  in 
the  sense  of  hypothesis,  and  as  meaning  pri- 
marily what  is  not  known  to  be  true  and  not 
proved;  and  hence  the  instruction  was  not 
erroneous.  State  v.  Harras,  65  Pac.  774,  775, 
25  Wash.  416. 

Requested  instructions  in  a  criminal  case 
used  the  words  "suppositions,  hypotheses, 
and  theories,"  and  asse^ed,  if  two  of  them 
may  be  drawn  or  may  aflse  out  of  the  testi- 
mony, one  consistent  with  the  defendant's 
Innocence  and  the  other  tending  to  establish 
his  guilt,  the  defendant  shall  be  acquitted. 
The  court  said:  '^hese  charges  are  faulty 
in  several  respects.  Supposition  has  no  le- 
gitimate sphere  or  habitation  in  Judicial  de- 
termination. So,  In  the  connection  in  which 
they  were  Invoked,  the  words  'hypotheses* 
and  theories*  have  very  doubtful  and  indefi- 
nite signlflcations."  Johnson  t.  State,  102 
Ala.  1,  16  South.  09,  104. 

On  a  criminal  prosecution  It  is  error  to 
instruct  that  the  evidence  should  exclude 
every  supposition,  save  the  guilt  of  accused, 
in  order  to  warrant  a  conviction.  Baldwin 
T.  State,  111  Ala.  11,  15^  20  South.  628. 

SUPPRESS. 

See  "Motion  to  Suppress  Deposition." 

Under  a  charter  authorizing  the  common 
council  to  provide  for  the  suppression  of  vice 
and  immorality,  the  council  has  authority  to 
pass  ordinances  making  certain  acts  misde- 
meanors and  providing  for  their  punishment, 
since  "suppress"  means  to  prevent,  pot  down, 
or  end  by  force,  and  no  better  way  exists 
to  put  down  than  to  provide  for  punishment. 
Ogden  V.  City  of  Madison,  87  N.  W.  668, 
569,  111  Wis.  418,  55  L.  R.  A.  606. 

The  words  "abate"  and  "suppress,"  in 
a  statute  giving  a  city  power  to  abate  nui- 
sances and  suppress  gambling  houses,  are 
practically  synonymous.  Incorporated  Town 
of  Nevada  v.  Hutchihs,  18  N.  W.  634,  635, 
59  Iowa,  506. 

Power  to  Uoense  implied. 

"Suppress,"  as  used  in  the  Ohlcago  char- 
ter, empowering  the  council  to  suppress  and 
restrain  disorderly  houses  and  groceries, 
means  to  prevent,  and  not  to  license  or  sanc- 
tion, and  the  city  was  authorized  to  prohibit 
the  sale  of  liquor  absolutely.  Schwuchow  v. 
Oity  of  Ohlcago,  68  111.  444,  448. 

Where  a  penal  statute  of  Texas  prohibits 
disorderly  houses  in  the  state,  and  another 
statute  confers  on  a  certain  city  power  to 
"suppress  and  restrain"  such  houses,  and  au- 
thorizes the  city  council  to  **restrain  and 
punish"   the   inmates   and  to  prevent  snd 
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punish  the  keeping  of  such  houses,  and  au- 
thorizes the  adoption  of  summary  measures 
for  the  removal  or  suppression,  or  the  regu- 
lation and  inspection,  of  all  such  establish- 
ments, the  words  "suppress,  restrain,  and 
regulate*'  should  not  be  construed  as  giving 
power  to  license  such  houses.  Ex  parte 
Garza,  13  S.  W.  779,  28  Tex.  App.  881,  19  Am. 
St  Rep.  845. 

.  Power  to  pnnlsli  implied* 

The  power  to  suppress  or  restrain  did 
not  authorize  the  city  to  punish  a  keeper  of  a 
disorderly  house.  City  of  Chariton  v.  Bar- 
ber. 6  N.  W.  528.  54  Iowa,  360,  37  Am.  Rep. 
200  (cited  in  City  of  Oentervllle  t.  Miller, 
10  N.  W.  293,  294,  57  Iowa,  56). 

St  1885,  conferring  on  the  dty  of  Den- 
ver power  by  ordinance  to  ^'prohibit  and 
suppress"  disorderly  houses,  means  that  the 
dty  is  given  the  right  to  provide  a  punish- 
ment to  be  Inflicted  on  those  maintaining 
such  houses.  Rogers  v.  People,  12  Pac.  843, 
845»  9  Colo.  450,  59  Am.  Rep.  146. 

StJPPRESSION. 

Where  there  is  an  Obligation  to  speak, 
a  failure  to  speak  will  constitute  the  ''sup- 
pression of  a  fact";  but,  where  there  is  no 
obligation  to  speak,  silence  cannot  be  term- 
ed "suppression."  Chlcora  Fertilizer  Co.  v. 
Dunan,  46  Ati.  847,  351,  91  Md.  144,  50  U  B. 
A.  401. 

The  ''suppression  of  a  deposition"  de- 
stroys it  for  all  evidential  purposes,  and 
while  the  paper  upon  which  it  was  written 
may  remain  in  the  flies  of  the  court,  and  pur- 
port on  its  face  to  bear  the  signature  of  the 
party  to  the  case,  so  that  what  is  set  down 
therein  would  be  competent,  as  admissions 
and  the  like  against  the  party,  upon  proof  of 
the  signature  or  of  his  assent  to  the  state- 
ments contained  in  the  paper,  in  and  of  it- 
self, having  lost  by  the  suppression  the  veri- 
fication which  it  had  as  a  deposition,  it  is  no 
more  than  any  other  paper,  casually  and 
accidentally  in  the  flle,  purporting  to  have 
been  signed  by  a  party  sought  to  be  char- 
ged by  the  admissions  embraced  in  It  and 
not  evidence  against  him,  unless  preliminary 
proof  connecting  him  with  it  is  adduced. 
Gross  V.  Coffey,  20  South.  428^  430,  111  A1& 
468. 

SUPREME  COURT. 

See  "Next  Supreme  Court** 

The  "supreme  court"  is  a  court  for  the 
correction  of  errors  at  law.  State  v.  Bailey, 
1  a  C.  1,  5. 

The  word  ''supreme,"  as  applied  to  a 
court,  means  "highest"  in  the  sense  of  final 
or  last  resort    "The  errors  of  this  court,  in 


absence  of  a  federal  question,  are  beyond  the 
pale  of  correction  by  any  human  tribunal,  9lB 
the  title  of  this  court  Indicates,  being  tlie 
'Supreme  Court  of  Appeals.***  Koonce  ▼. 
Dooimie,  87  S.  B.  644,  645,  48  W.  Va.  592. 

"The  name  'Supreme  Court*  indicates 
that  it  is  a  court  of  the  highest  authority  In 
the  state,  and  so  it  is  in  this  state.  Tet  in 
New  York  this  name  is  given  to  courts  poe- 
sesslug  similar  Jurisdiction  to  that  given  to 
the  district  courts  in  this  state,  and  the  name 
'Court  of  Appeals*  is  given  to  the  highest 
court  In  Texas  the  name  'Court  of  Appeals*^ 
is  given  to  a  court  having  appellate  juria- 
diction  in  criminal  cases,  and  the  name  'Su- 
preme Court*  applies  to  the  court  having  ap- 
pellate Jurisdiction  in  dvil  cases.'*  State  ▼• 
Atherton,  10  Pac.  901,  906,  19  Nev.  832. 

Under  the  provisions  of  the  Constitution 
that  "the  Supreme  Court  shall  consist  of 
three  Judges,  a  majority  of  whom  shall  be 
necessary  to  form  a  quorum  and  pronounce 
a  decision,**  if  the  office  of  one  of  the  Judges 
becomes  vacant,  the  other  two  may  act  Sni- 
der V.  Binehart  31  Pac.  716,  718,  18  Colo,  la 

SUPREME  LAW. 

The  "supreme  law^  is  the  Constitution  of 
the  United  States  and  the  state.  Jones  ▼. 
McMahan,  30  Tex.  719,  735. 

"Supreme  law  of  the  land,^  as  used  In 
Const  art  1,  S  2,  providing  that  the  Consti- 
tution of  the  United  States  is  the  "supreme 
law  of  the  land,*'  relates  to  those  matters 
wherein  the  general  government  assumes  to 
control  the  individual  states;  and,  the  re- 
quirement of  a  presentment  by  a  grand  Jury 
not  being  one  of  them,  the  further  provision 
of  the  state  Constitution  relating  to  prose- 
cutions by  information,  and  dispensing  with 
grand  Juries,  is  not  affected  by  section  2.  In 
re  Raflerty,  25  Pac  465,  466,  1  Wash.  St  882. 

SUPREME  LODGE. 

The  words  "grand  or  supreme  lodge,*^ 
when  used  "in  their  ordinary  and  popular 
sense,  apply  only  to  secret  organizations  or 
supreme  bodies  constituted  from  and  having^ 
Jurisdiction  over  secret  societies.*'  The  term 
is  so  used  In  Laws  1885,  c.  131,  S  30,  in  refer- 
ence to  insurance,  which  provides  that  the 
act  shall  not  apply  to  any  association  of  re- 
ligious or  secret  societies  now  existing  or 
under  the  supervision  of  a  grand  or  supreme 
lodge.  State  v.  National  Ass'n  of  the  Farm- 
ers* &  Mechanics*  Mut  Aid  Ass'n,  9  Pac.  956,. 
960,  35  Kan.  51. 

SUPT. 

Judicial  notice  will  be  taken  that  the 
tttm  "Supt"  stands  for  the  word  "superin- 
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tendent,"  and,  as  the  taperlntoident  la  a 
managing  agent  In  a  repleyin  saltan  affldayit 
in  replevin  signed  by  a  certain  person  as 
Snpt  is  a  snfficient  compliance  with  Rey.  St 
1870,  i  2882,  providing  that  the  statement 
■ball  be  verified  hj  the  affidavit  of  the  plain- 
tiff, his  agent  or  attorney.  Sonth.  Missouri 
Land  Go.  v.  Jeff  ries,  40  Mo.  App.  860,  86L 

SURCHARGE. 

''Surcharge**  is  the  term  applied  In  an  ac- 
tion of  account  to  the  entering  on  the  account 
of  any  debit  or  credit  which  ought  to  have 
been  made  and  which  has  been  omitted. 
PhiUps  v.  Belden  (N.  Y.)  2  Edw.  Ch.  1,  23. 

An  account  stated  is  not  absolutely  con- 
duslve;  but  if  any  of  the  parties  can  show 
tn  omission  for  which  credit  ought  to  be, 
that  is  a  "surcharge,**  or  if  anything  is  in- 
.serted  that  is  a  wrong  clmrge  he  is  at  liberty 
to  show  it  and  that  is  a  "falsification.'*  Re- 
hlU  V.  McTague.  7  AtL  22i,  228,  114  Pa.  82, 
60  Am.  Rep.  367  (citing  Pit  T.  Cholmondeley, 
t  Yes.  Sr.  565). 

Surcharging  applies  to  the  balance  of  the 
whole  account  and  supplies  credits  omitted 
which  ought  to  be  allowed.  Leave  -to  sur- 
charge and  falsify  an  account  does  not  au- 
thorise a  restatement  of  it  on  different  prin- 
ciples. The  principles  of  an  accounting  are 
ill  settled,  hut  all  items  of  overcharge  or 
mlscharge  and  of  failure  to  credit  may  be 
eozrected.  Such  correction  would  carry  with 
each  item  a  change  of  its  incidents,  such  as 
commissions  and  interest  and  necessarily 
requires  a  restatement  on  the  principles 
thready  established.  Kennedy  v.  Adlckes,  15 
8.  B.  922,  923»  87  &  a  174. 


SURETIES. 

"Sureties,**  as  used  In  Code,  |  1853,  re- 
lating to  Judicial  proceedings,  and  requiring 
a  bond  therein,  with  sureties,  though  plural 
in  form,  should  be  construed  to  Include  the 
lingular  number  also,  in  the  same  way  that 
a  word  importing  a  singular  number  may  be 
extended  to  mean  several  persons  or  things. 
Elliott  V.  Stevens,  10  Iowa,  418,  422. 


SURETY. 

See  "Common  Surety**; 
ties.** 


''Sufficient  Sure- 


A  surety  Is  a  person  who  binds  himself 
for  the  payment  of  a  sum  of  money,  or  for 
the  performance  of  something  else,  for  an- 
other who  is  already  bound  for  the  same, 
lonng  V.  McFadden,  25  N.  B.  284,  125  Ind. 
251 

The  word  ''surety^  is  defined  by  Webster 
tsmean  certainty;  safety;  security  against 


loss  or  damage;  security  for  payment;  In 
law,  one  who  enters  into  a  bond  or  recogni- 
sance to  answer  for  another's  appearance  in 
court  or  for  his  payment  of  a  debt  or  for 
the  performance  of  some  act  Pitklns  t. 
Boyd  (Iowa)  4  G.  Greene,  256,  259. 

A  surety  is  defined  as  a  person  who,  be- 
ing liable  to  pay  a  debt  la  entitled,  if  it  is 
enforced  against  him,  to  be  indemnified  by 
some  other  person,  who  ought  himself  to 
have  made  payment  before  the  surety  was 
compelled  to  do  so.  Johnson  v.  Toung,  20 
W.  Va.  614,  657.  A  surety  is  a  person  who, 
being  liable  to  pay  a  debt  or  perform  an  ob- 
ligation. Is  entitled,  if  it  is  enforced  against 
him,  to  be  indemnified  by  some  other  person 
who  ought  himself  to  have  made  payment  or 
to  have  performed  before  the  surety  Is  com- 
pelled to  do  so.  Smith  v.  Shelden,  85  Mich. 
42,  24  Am.  Rep.  529  (quoted  with  approval  in 
Chattanooga  Foundry  &  Pipe  Works  v.  Hem- 
bree,  117  Ala.  301,  23  South.  38,  39);  Wise  v. 
Miller,  45  Ohio,  388,  399,  14  N.  E.  218;  Cas- 
san  V.  Maxwell,  39  Minn.  891,  40  N.  W.  358; 
Wentlandt  v.  Sohre,  83  N.  W.  700,  701,  37 
Minn.  162;  Hoffman  v.  Hablghorst,  68  Pac 
610,  612,  88  Or.  261,  53  L.  R.  A.  90a 

A  surety  is  one  who,  at  the  request  of 
another  and  for  the  purpose  of  securing  to 
him  a  benefit  becomes  responsible  for  the 
performance  by  the  latter  of  some  act  in  fa- 
vor of  a  third  person  or  hypothecates  prop- 
erty as  securi^  therefor.  Civ.  Code  Cal. 
1903,  S  2831;  Civ.  Code  Mont  1895,  i  3670; 
Rev.  Codes  N.  D.  1899,  |  4649;  Civ.  Code  S. 
D.  1903,  S  1993;  Sather  Banking  Co.  v.  Ar- 
thur R.  Brlggs  Co.,  72  Pac.  352,  353.  138  Cal. 
724;  O'Connor  v.  Morse,  44  Pac.  305,  306, 112 
CaL  31,  53  Am.  St  Rep.  155;  Valentine  v. 
Donohoe-Kelly  Banking  Co.,  65  Pac.  381,  882, 
133  Cal.  191;  London,  Paris  &  American 
Bank  t.  Smith,  35  Pac  1027,  1028,  101  Cal. 
415. 

A  surety  or  guarantor  is  one  who  be- 
comes responsible  for  the  debt  default,  or  mis- 
carriage of  another  i>erson.  The  words  •*8ur- 
ety**  and  ''guarantor**  are  often  used  indis- 
criminately as  synonymous  terms;  but  while 
a  surety  and  guarantor  have  in  common  that 
they  are  both  bound  for  another  person,  yet 
there  are  points  of  difference  between  them 
which  should  be  carefully  noted.  A  surety 
is  usually  bound  with  his  principal  in  the 
same  instrument  executed  at  the  same  time, 
and  on  the  same  consideration.  He  is  an 
original  promisor  and  debtor  from  the  be- 
ginning, and  is  held  ordinarily  to  know 
every  default  of  his  principal.  Usually  he 
will  not  be  protected,  either  by  the  mere 
indulgence  of  the  creditor  to  the  principal, 
or  by  want  of  notice  of  the  default  of  the 
principal,  no  matter  how  much  he  may  be 
Injured  thereby.  On  the  other  hand,  the 
contract  of  the  guarantor  is  his  own  sepa- 
rate  undertaking,    In   which   the   principal 
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does  not  Join.  It  is  nsuallj  entered  into  be- 
fore or  after  that  of  the  principal,  and  Is 
often  founded  on  a  separate  consideration 
from  that  supporting  the  contract  of  the 
principal.  The  original  contract  of  the  prin- 
cipal is  not  his  contract,  and  he  is  not  bound 
to  take  notice  of  its  nonperformance.  Hall 
V.  Weaver  (U.  &)  84  Fed.  104,  lOe. 

A  surety,  says  Chancellor  Wythe,  ''is 
one  bound  that  something  shall  be  done,  not 
by  himself  in  the  first  instance,  but  by  some 
other  hand,  and.  In  case  of  default  by  this 
prior  agent,  that  the  obligor  shall  perform 
the  act  or  compensate  for  nonperformance.*' 
Field  T.  Harrison  (Va.)  Wythe,  273,  281. 
To  make  one  a  surety,  he  must  be  bound  by 
contract  or  engagement  entered  into  at  the' 
request  of  another,  who  is  the  real  debtor. 
Sherman's  Adm'r  v.  Shaver,  75  Va.  1,  4. 

The  contract  or  undertaking  of  a  surety 
is  a  contract  by  one  person  to  be  answerable 
for  the  payment  of  some  debt  or  the  per- 
formance of  some  act  or  duty,  In  case  of 
the  failure  of  another  person  who  is  himself 
primarily  responsible  for  the  payment  of 
such  debt  or  the  performance  of  the  act 
or  duty.  Roberts  v.  Hawkins,  38  N.  W,  675, 
678,  70  Mich.  566. 

A  surety  is  one  who  contracts  to  an- 
swer for  a  debt,  default,  or  miscarriage  of 
another — an  obligation  accessorial  to  that 
of  the  principal  debtor;  but  the  relation  of 
surety  does  not  exist  where  the  considera- 
tion moves  directly  to  or  from  the  person 
claiming  the  privilege  of  a  surety.  Mobile 
&  O.  R.  Co.  Y.  Nicholas.  12  South.  723,  785, 
08  Ala.  92. 

The  word  "surety"  generally  means  a 
co-obligor  or  co-promisor  entering  into  a  con- 
tract with  the  principal  jointly,  or  Jointly 
and  severally,  and  at  the  same  time.  Read 
y.  Cutts,  7  Me.  (7  Greenl.)  186,  188,  22  Am. 
Dec.  184. 

In  Gen.  St  c  66,  |  86,  allowing  parties 
severally  liable  upon  the  same  obligation 
or  instrument,  and  sureties  on  the  same  in- 
strument, to  be  included  in  the  same  action, 
a  ''surety,"  within  the  meaning  of  the  stat- 
ute, is  any  one  who  Is  bound  on  the  same 
instrument  for  its  payment  with  another, 
who,  as  between  themselves,  is  the  princi- 
pal debtor,  whatever  may  be  the  particular 
form  of  the  undertaking.  Hammel  v.  Beard- 
sley,  17  N.  W.  858,  859,  81  Minn.  814. 

A  surety  has  always  the  right  to  pay 
the  debt  of  the  principal,  and  when  he  does 
so  he  becomes  entitled  to  be  subrogated  to 
the  rights  of  the  creditor  and  to  receive  the 
benefit  of  any  surety  which  the  creditor 
may  hold  against  him.  Willis  v.  Davis,  3 
Minn.  17,  27  (Gil.  1,  5). 


ligated  to  answer  for  the  default  of  another. 
Waitress  v.  Pierce,  32  N.  H.  560;  MagUl 
V.  Brown,  60  S.  W.  642,  20  Tex.  Civ.  App. 
662. 

"Sureties,"  as  used  in  Comp.  Laws  1876, 
p.  408,  §  1240,  providing  that  persons  sev- 
erally liable  upon  some  obligation  or  instru- 
ment, Including  the  parties  to  bills  of  ex- 
change and  promissory  notes  and  sureties 
on  the  same  or  separate  instruments,  may 


The  term  "surety"  In  Its  broadest 
Includes  every  person  whose  estate  is  ob- 


I  all  or  any  of  them  be  included  in  the  same 
I  action  at  the  option  of  plaintiffs,  includes 
guarantors.  "Surety**  is  a  general  term,  and 
"guaranty"  is  a  special.  In  a  statute  where 
there  is  nothing  to  limit  it,  "surety"  is  taken 
to  include  "guaranty."  Gagan  v.  Stevens, 
9  Pac.  706,  707,  4  Utah,  348. 

Sureties  are  not  bound  beyond  the  strict 
terms  of  engagement,  and  their  liability  is 
not  to  be  extended  by  implication  beyond 
the  terms  of  their  contract  A  city  council 
elected  a  superintendent  of  waterworks, 
while  there  was  no  law  or  ordinance  speci- 
fying his  duties  or  requiring  him  to  give 
any  bond.  He  gave  the  bond,  with  sure- 
ties, conditioned  for  the  proper  discharge 
of  his  duties  of  superintendent  and  the  pay- 
ment of  moneys  that  might  come  to  his 
hands  as  such.  Subsequently  an  ordinance 
was  passed  providing  for  the  appointment 
of  suoh  superintendent  and  defining  his  du- 
ties, one  of  which  was  the  collection  of  wa- 
ter rents.  He  collected  the  rents  and  be- 
came a  defaulter  to  a  large  amount  thereof. 
The  sureties  were  not  liable  for  the  defalca- 
tion; the  additional  and  different  duty  of 
collecting  water  rents  imposed  being  an  ad- 
ditional peril  to  the  sureties  beyond  their  en- 
gagement. City  of  Lafayette  t.  James,  92 
Ind.  240,  243,  47  Am.  Rep.  140. 

A  surety  has  all  the  rights  of  a  guar- 
antor, may  compel  the  principal  to  perform 
the  obligation  when  due,  may  satisfy  the 
principal  obligation,  with  or  without  legal 
proceedings,  "and  compel  the  principal  to 
I  reimburse  him,  with  costs  and  expenses." 
is  entitled  to  all  the  security  held  by  the 
creditor,  is  entitled  to  enforce  all  the  reme- 
dies which  the  creditor  has  against  the  prin- 
cipal, and  may  require  his  creditor  to  pro- 
ceed against  the  principal,  or  to  pursue  any 
other  remedy  in  his  power  which  the  surety 
cannot  himself  pursue,  and  which  would 
lighten  his  burden.  Civ.  Code,  1 1681;  Ken- 
nedy T.  Falde,  29  N.  W.  667,  670,  4  Dak. 
319. 

A  surety  has  the  right  to  stand  on  the 
very  terms  of  his  contract,  and,  where  his 
undertaking  is  that  his  principal  shall  per- 
form the  conditions  of  a  contract  regarding 
the  sale  on  commission  of  Implements  to  be 
furnished  him  In  the  future,  the  surety  is 
not  liable  for  default  of  the  principal  re- 
jecting ImptemeiitB  already  on  hand,  which 
the  principal  and  the  owner*  without  the 
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knowledge  of  the  sorety,  had  afterwards 
agreed  should  be  sold  aa  though  furnished 
xmder  the  contract  of  soretyshlp.  Weir  Plow 
Go.  T.  Walmsley,  110  Ind.  242,  246,  11  N.  B. 


Sureties  on  the  bond  on  appeal  from 
the  Judgment  of  a  justice  of  the  peace  for 
possession  of  real  estate  and  damages  for 
its  detention  are  not  liable  beyond  the  pen- 
alty, notwithstanding  Rev.  St.  1881,  S  5236, 
providing  that  In  such  cases  damages  on  ap- 
peal by  defendant  shall  be  deemed  as  cov- 
ered by  the  appeal  bond,  and  section  1221, 
providing  that  where  official  bonds,  recogni- 
zances, etc.,  are  defective,  the  principal  and 
sureties  shall  be  bound  to  the  full  extent 
contemplated  by  the  law  requiring  the  same, 
and  the  sureties  to  the  amount  specified  In 
tbe  bond.  Graeter  t.  Da  Wolf,  112  Ind.  1, 
2,  13  N.  B.  IIL 

Oa  appearaaoe  bond* 

A  surety  on  an  appearance  bond  Is  some- 
thing more  than  a  simple  obligor;  for  the 
principal  is  supposed  to  be  In  the  surety's 
constant  custody,  and  the  former,  being  the 
latter*s  Jailer,  may  at  any  time  surrender 
him  to  the  cnstody  of  the  law.  State  t. 
Toups,  11  South.  524,  527,  44  La«  Ann.  896. 

Ob  Bote. 

A  surety  on  a  note  Is  an  original  maker, 
and  becomes  prl.narlly  liable  to  any  person 
lawfully  holding  the  paper;  and  It  la  held 
that  tbe  mere  addition  of  the  word  "surety," 
written  after  the  name  of  a  person  signing 
the  note  as  a  surety.  Is  not  sufficient  to  re- 
strict his  liability  to  that  of  an  Indoreer. 
Ballard  v.  Burton,  24  AtL  769.  772,  64  Vt 
887, 16  L.  R.  A.  664. 

Where  a  person  makes  a  promissory  note 
in  the  singular  number,  and  another  signs 
the  same,  adding  tbe  word  "surety,"  after  the 
name,  both  are  liable,  and  may  l>e  sued  to- 
gether as  makers.  Such  a  note  is  Joint  and 
several,  and  both  parties  are  principals. 
Dart  V.  Sherwood,  7  Wis.  528,  76  Am.  Dec. 

The  word  "surety,"  affixed  to  the  name 
of  tbe  maker  of  a  promissory  note,  does  not 
show  that  he  stands  In  such  a  relation  to  the 
transaction  in  which  It  was  given  that  he 
may  not  be  made  liable  to  a  recovery  on  a 
common  ooont  for  money  bad  and  received, 
or  for  money  lent,  or  for  money  paid  out 
Vaughn  V.  Rogg,  52  Vt  285,  237. 

In  a  note  signed  by  P.,  under  whldi  is 
the  signature  of  C,  witb  the  words  "securi- 
ty for  the  fulfillment  of  the  above,"  G.  was 
not  a  "guarantor,"  bot  an  Inunedlate  party. 
His  name  was  signed  at  the  foot,  beneath 
tbat  of  P.,  the  principal  debtor,  bnt  to  oc- 
clude misconception  of  his  character  In  tbe 
transaction,  with   the  marginal  annezaticm 
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of  the  words  "security  for  tbe  falflllment  of 
the  above,"  which  are  not  inconsistent  with 
the  direct  engagement  They  serve  to  note 
that  he  had  signed,  not  as  a  "guarantor,"  but 
as  a  "surety."  They  are  not  technical  words 
In  a  contract  of  guaranty,  and  the  Juxtapo- 
sition of  the  signatures,  as  well  as  the  ab- 
sence of  apt  words  to  indicate  a  contingent 
responsibility,  shows  that  the  parties  intend- 
ed to  be  Jointly  bound.  Craddock  v.  Armor 
(Pa.)  10  Watts,  258. 

Wbere  the  surety  on  a  promissory  note 
pays  it  after  the  principal  has  been  dis- 
charged under  the  Insolvency  act,  the  surety 
may  recover  the  amount  from  the  principal, 
whose  discharge  will  be  no  bar  to  the  action. 
Paxson  V.  Haster,  11  N.  J.  Law  (6  Halst)  410. 

Though  a  person  added  the  word  "sure- 
ty" to  his  name  when  signing  a  note,  it  is 
quite  possible  that  he  was  in  truth  a  principal 
debtor;  and  though  a  Jury,  in  the  absence  of 
proof  to  the  contrary,  might  infer  from  the 
tenor  of  the  note  that  he  was  a  surety,  still 
it  would  be  a  presumption  of  fact  to  be  made 
by  the  Jury,  and  not  a  presumption  of  law  to 
be  declared  by  the  court  Slsson  v.  Barrett  2 
N.  Y.  (2  Comst)  406,  407. 

One  may  become  a  party  to  a  promisso- 
ry note  or  a  bill  of  exchange  as  a  surety,  and 
is  entitled  to  all  the  privileges  applicable  to 
that  character  as  fully  as  though  he  was  a 
surety  in  some  other  form  of  contract 
Griffith  V.  Reed  (N.  Y.)  21  Wend.  502,  503,  84 
Am.  Dec.  267. 

SURETY  FOB  THE  PEAOE. 

"Surety  for  the  peace"  is  one  of  the 
branches  of  preventive  Justice,  and  consists 
in  obliging  those  persons  of  whom  there  is 
probable  ground  to  suspect  future  misbeha- 
vior to  stipulate  with  and  give  full  assur- 
ance to  the  public  that  such  offense  as  is  ap- 
prehended shall  not  happen,  by  finding  pledg- 
es or  securities  for  keeping  the  peace.  Hyde 
V.  Oreuch,  62  Md.  677,  582  (citing  4  BL  Comm. 
251). 

StTRETTSHXP. 

"Suretyship"  is  a  direct  contract  to  pay 
the  debt  of  another.  Mcintosh-Huntington 
Ck>.  T.  Reed  (U.  S.)  89  Fed.  464,  466. 

A  suretyship  is  a  primary  obligation, 
and  a  guaranty  of  collateral  undertaking.  A 
surety  is  directly  liable  for  tbe  debt;  a 
guarantor,  only  after  a  due  and  unsuccess- 
ful effort  to  collect  from  the  debtor.  AUe- 
gheixy  Ck>unty  Light  Co.  v.  Reinhold,  21  Pa. 
Co.  Ct  R.  118»  119. 

*'The  relation  of  suretyship,"  say  the 
editors  of  White  ft  Tudor's  Leading  Cases  in 
Bquity,  "grows  out  of  the  assumption  of  a 
liability  at  tbe  request  of  another  and  for 
his    benefit      It    may    consequently    arise, 


SUBDTYSHIP 


6812 


SUBETTSHIP 


tboQsh  the  name  of  the  principal  does  not 
appear  In  the  Instmment  which  constitutes 
the  eTidence  of  the  debt"  Hoffman  y.  Habl- 
ghorst,  63  Pac  610,  612,  88  Or.  261,  58  L.  R. 

A.  908  (quoting  Lead.  Gas.  Eq.  [4th  Ed.]  149). 

A  contract  of  a  wife  In  executing  a  new 
note,  after  the  married  women's  act  of  1881 
;^ent  Into  effect,  In  renewal  of  a  note  exe- 
.mted  by  the  husband  and  wife  for  money 
loaned  to  the  wife  and  used  by  the  husband 
before  the  passage  of  such  act,  was  a  con- 
tract of  suretyship.    Lackey  t.  Boruff,  53  N. 

B.  412,  414, 152  Ind.  871. 

Rev.  St  I  5119,  prohibiting  married  wo- 
men to  enter  into  any  "contract  of  surety," 
etc.,  does  not  apply  to  a  note  executed  by  a 
wife  In  payment  of  a  transcript  of  a  judg- 
ment against  her  husband,  necessary  to  ap- 
peal the  case.  Mornlngstar  y.  Hardwlck,  29 
N.  E.  929,  930,  8  Ind.  App.  431. 

A  warranty  in  a  wife's  conveyance  of  her 
separate  realty  In  discharge  of  her  husband's 
debt  Is  not  a  contract  of  suretyship,  within 
Bums'  Rev.  St  1894,  S  6964  (Rev.  St  1881,  S 
5119),  avoiding  her  contracts  of  suretyship; 
the  transaction  having  extinguished  the  debt 
Nichol  V.  Hays,  50  N.  B.  768»  769,  20  Ind. 
App.  809. 

The  term  ''suretyship,"  rather  than  that 
of  "guaranty,"  applies  to  the  promise  in 
which  the  promisor  binds  himself  to  do  that 
which  another  is  bound  to  do,  If  the  latter 
does  not  do  it  himself,  as  it  is  an  original 
undertaking.  Woody  v.  Haworth,  57  N.  E. 
272,  278,  24  Ind.  App.  634. 

An  instrument  of  writing  reciting:  "We 
hereby  guaranty  that  the  town  of  Homer 
will  furnish  a  free  right  of  way  to  the  La.  A 
N.  W.  R.  R.  Go."— Is  in  terms  and  in  legal 
effect  an  ordinary  contract  of  commercial 
guaranty,  and  not  of  suretyship,  and  the 
parties  signing  the  same  bind  themselves 
Jointly.  Louisiana  ft  W.  R.  Go.  v.  Dillard, 
26  South.  451,  453,  51  La.  Ann.  1484. 

"Whenever  a  contract  is  shown  which 
upon  the  face  of  it  shows  defendant  to  be  a 
surety,  certain  principles  immediately  ap- 
ply, one  of  which  imposes  on  the  creditor  the 
duty  of  showing  that  nothing  has  l>een  done 
on  bis  part  tending  to  exonerate  the  princi- 
pal and  burden  the  security."  Williams  t. 
Gollins,  4  N.  G.  882,  388. 

A  contract  of  guaranty  or  smretyshlp  is 
said  to  be  strictlssimi  Juris,  and  one  in 
which  the  guarantor  has  the  right  of  pre- 
scribing the  exact  terms  upon  which  he  will 
enter  into  the  obligation  and  to  insist  on  his 
discharge  if  those  terms  are  not  observed. 
It  is  not  a  question  whether  he  is  harmed 
by  a  deviation  to  which  he  has  not  assented. 
Schoonover  v.  Osborne,  79  M,  W.  263,  264, 
108  Iowa,  463. 


A  note  executed  by  a  wife  in  payment 
of  a  transcript  of  a  Judgment  against  her 
husband,  necessary  to  appeal  the  case,  is  not 
a  contract  of  8urety»  within  Rev.  St  i  5119* 
prohibiting  married  women  to  enter  into  any 
such  contract  Mornlngstar  v.  Hardwlck,  29 
N.  B.  929,  930,  8  Ind.  App.  431. 

Payment  by  a  surety,  though  it  may  dis- 
charge the  debt  and  extinguish  liens  held 
by  the  creditor,  does  not  have  that  effect  as 
between  the  principal  debtor  and  his  sure- 
ty. As  between  them,  payment  by  the  lat- 
ter is  in  the  nature  of  a  purchase  from  the 
creditor,  and  operates  as  an  equitable  as- 
signment of  the  debt  Thomas  v.  Stewart, 
117  Ind.  50,  61,  18  N.  B.  505,  506,  1  L.  R.  A. 
715. 

Where  a  husband  receives  the  entire 
consideration  for  a  sale  of  a  certain  business, 
and  his  wife  Joins  In  a  covenant  that  nei- 
ther would  engage  in  it  again  for  a  cerialn 
time,  she  was  a  principal  therein  and  was 
personally  bound  thereby.  Koh-i-moor  Laun- 
dry GO.  V.  Lockwood,  141  Ind.  140,  143,  40 
N.  B.  677. 

''Suretyship"  is  an  accessorial  promise, 
by  which  a  person  binds  himself  for  another 
ahready  bound,  and  agrees  with  the  creditor 
to  satisfy  the  obligation  if  the  debtor  does 
not    Giv.  Gode  La.  1900,  art  8035. 

Ovaraaty  distliiKiilslied. 

See  •'Guaranty.** 

As  vegairlac  striot  eonatraetloB* 

The  contract  of  a  surety  Is  to  be  con- 
strued strictly,  both  in  law  and  equity,  and 
his  liability  is  not  to  be  extended  by  any 
implication  beyond  the  terms  of  his  con- 
tract Reynolds  v.  Hall,  2  ni.  (1  Scam.)  35. 
38. 

A  contract  of  suretyship  is  one  whereby 
one  obligates  himself  to  pay  the  debt  of  an- 
other. The  liability  of  a  surety  is  said  to  be 
strictissiml  Juris;  that  is,  the  obligation  of 
a  surety  must  not  be  extended  to  another 
subject  or  to  any  other  person  or  period  of 
time  than  Is  expressed  or  necessarily  includ- 
ed in  it  The  contract,  however,  is  subject 
to  common-sense  rules  of  interpretation, 
such  as  govern  any  commercial  Instrument 
No  surety  is  to  be  bound  beyond  the  extent 
of  the  engagement  which  shall  appear,  from 
the  expression  of  the  security  and  the  nature 
of  the  transaction,  to  have  been  in  his  con- 
templation at  the  time  of  entering  into  it 
The  Intent  or  latitude  of  the  contract  of 
suretyship  Is  to  be  ascertained  by  fair  and 
liberal  construction  of  the  Instrument  in 
furtherance  of  the  intention  of  the  parties, 
and  the  liability  of  the  surety  can  In  no  way 
be  extended  by  implication.  In  short,  the 
strict  construction  of  the  obligation  of  a 
surety  applies  to  its  nonextension  to  sub- 
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Jectap  persons,  or  periods  of  time  not  neces- 
sarilj  or  expressly  Included  in  it;  otherwise, 
it  Is  subject  to  tlie  ordinary  rules  of  con- 
struction. Fisse  T.  Einstein,  6  Mo.  App.  78, 
87. 

As  reqvirlBsr  *  vrlauury  obliffAtioB* 

A  contract  of  suretyship  is  collateral  to 
and  predicated  upon  a  primary  obligation. 
In  order  to  establish  suretyship,  it  is  first 
necessary  to  prove  the  existence  of  the  pri- 
mary contract.  Thomburg  y.  Allman,  35  N. 
B.  1110,  8  Ind.  App.  531. 

"A  contract  of  suretyship  Is  accessory 
to  an  obligation  contracted  by  another  per- 
son, either  contemporaneously,  or  previously, 
or  subsequently,"  to  answer  on  the  default 
of  the  principal.  *'It  is  the  essence  of  the 
contract  that  there  be  a  subsisting,  valid  ob- 
ligation of  a  principal  debt  Without  a  prin- 
cipal there  can  be  no  accessory,  and  by  the 
extinction  of  the  former  the  latter  becomes 
extinct"  Russell  t.  Failor,  1  Ohio  Bt  827, 
829,  59  Am.  Dec.  631. 

According  to  the  dvli  law  a  party  who 
enters  voluntarily  into  an  agreement  is 
bound  by  his  stipulation,  and  he  who  accepts 
the  guaranty  looks  to  it  for  the  ultimate  ful- 
filment of  the  original  undertaking.  Ac- 
cording to  Gode  La.  art  3004,  suretyship  is 
an  accessory  promise  by  which  a  person 
binds  himself  for  another  already  bound,  and 
agrees  with  the  creditor  to  satisfy  the  obli- 
gation, if  the  debtor  does  not  Pothier  says 
a  suretyship  is  a  contract  by  which  a  person 
obligates  lilmself  on  behalf  of  a  debtor  to  a 
creditor  for  the  payment  of  a  whole  or  a 
part  of  what  Is  due  from  such  debtor,  by 
way  of  secession  to  his  obligation.  Ringgold 
V.  Newkirk,  8  Ark.  (3  Pike)  96,  108. 

A  ''suretyship"  Is  a  mere  accessory 
promise  by  which  a  person  binds  himself  for 
another  already  bound.  An  individual  mem- 
ber of  a  copartnership  cannot,  therefore,  be- 
come surety  on  an  attachment  bond  execut- 
ed by  his  firm  as  principal;  for  he  cannot  be 
both  principal  and  surety  at  one  and  the 
same  time,  in  the  same  obligation,  and  for 
the  same  liability.  Bayne  v.  Guaimano,  23 
South.  861,  863,  60  La.  Ann.  861. 

A  contract  of  suretyship  is  usually  de- 
fined to  be  a  contract  whereby  one  person 
engages  to  be  answerable  for  the  debt,  de- 
fault or  miscarriage  of  another.  It  is  an 
obligation  accessorial  to  that  of  the  principal 
debtor.  Therefore,  if  the  principal  is  dis- 
charged because  of  matters  inherent  in  the 
transaction,  even  after  judgment  against  the 
tnrety,  the  latter  will  be  exonerated  thereby. 
Where  a  tax  collector  executed  an  addi- 
tional bond,  on  which  was  one  new  surety 
besides  the  sureties  on  the  first  bond,  and 
separate  actions  were  brought  and  the  same 
breaches  assigned  for  a  default  covered  by 
tach,  a  Judgment  on  a  verdict  in  an  action 
on  the  first  bond  in  favor  of  the  obligors 


operated  as  a  discharge  of  the  principal  and 
sureties  on  the  second  bond.  State  v.  Par- 
ker, 72  Ala.  181,  183. 

Rc^v.  Civ.  Code,  art.  8035,  defines  "sure- 
tyship" to  be  "an  accessory  promise  by 
which  a  person  binds  himself  for  another  al- 
ready bound,  and  agrees  with  the  creditor 
to  satisfy  the  obligation  If  the  debtor  does 
not**  Lachman  v.  Block  (La.)  15  South.  649, 
650. 

The  obligation  of  a  surety  is  an  obliga- 
tion accessory  to  that  of  a  principal  debtor. 
It  is  said  the  essential  of  this  obligation  is 
that  it  should  be  a  valid  obligation  of  such 
principal.  Bernd  t.  I^nes,  43  AtL  189^  71 
Ck>nn.  733. 


SURFACE 

"Surface^  means  that  part  of  the  land 
which  is  capable  of  being  used  for  agricul- 
tural purposes.  Murray  v.  Allred,  43  8.  W. 
355,  358,  100  Tenn.  100,  89  L.  R.  A.  249,  66 
Am.  St  Rep.  740  (citing  Railway  C3o.  v. 
Checkley,  L.  R.  4  Eq.  19;  Hext  v  Gill,  7 
Oh.  App.  699;  Attorney  General  t*  Tlmline, 
5  Oh.  Div.  762). 

The  word  "surface,**  when  specifically 
used  as  a  subject  of  conveyance,  has  a  defi- 
nite and  certain  meaning,  and  means  that 
part  of  the  land  which  is  or  may  be  used  for 
agricultural  purposes.  The  very  fact  of  con- 
veying the  surface  carries  with  it  the  idea 
of  an  express  grant  alone  of  the  surface,  and 
severs  it  from  every  other  material  compos- 
ing the  land.  Williams  t.  South  Penn  Oil 
Co.,  43  S.  B.  214,  215^  52  W.  Va.  181  (citing 
Knight  V.  Iron  Co.,  47  Ind.  105,  17  Am.  Rep. 
692). 

"Surface,**  as  used  in  a  grant  of  min- 
erals, wherein  It  was  provided  that  the 
grantee  should  take  his  right  under  the  serv- 
itude that  he  would  support  the  surface 
above  his  mine,  meant  all  strata  superincum- 
bent upon  the  mineral  strata  granted,  and 
not  merely  the  geometrical  surface.  Yandes 
V.  Weight,  66  Ind.  819,  325,  32  Am.  Rep.  109. 

"Surface,**  as  used  in  Municipal  Code,  | 
494  (66  Ohio  Laws,  p.  232),  providing  that 
the  owner  or  possessor  of  a  dty  or  village 
lot  shall  be  liable  for  damage  occasioned  ta 
buildings  on  any  adjoining  lots  by  excava- 
tion which  he  makes  on  his  own  lot  to  the 
depth  of  more  than  nine  feet  below  the  curb 
of  the  street,  or,  if  there  be  no  curb,  below 
the  surface  of  the  adjoining  lots,  means  "an 
actual  existing  siurface,  whether  it  be  a  nat- 
ural surface,  or  the  result  of  filling  or  grad- 
ing the  lots.*'  Burkhardt  v.  Hanley,  .23 
Ohio  St  558,  559. 

SUSFAOE  UME. 

The  "surface  line**  of  a  street  is  as  en- 
sentlal  a  part  of  the  street  as  its  lateral 
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lines.     Rlghter  ▼.  .CHty  of  Philadelphia,  28 
AtL  1015»  1016,  161  Pa.  78. 

SUBFAOE  RIGHTS. 

"Surface  rights/'  as  used  in  a  contract 
sale  of  surface  rights  of  land,  means  the  en- 
tire surface  of  the  land,  reserving  the  min- 
erals to  the  grantor.  Keweenaw  Ass'n  v. 
Friedrich,  70  N.  W.  896,  8d7,  112  mch.  4i2. 

SURFACE  STREAMS. 

"Surface  streams"  are  streams  which 
flow  in  a  permanent,  distinct,  well-defined 
channel  from  the  land  of  one  owner  to  that 
of  another.  Tampa  Waterworks  Ca  v.  Gline, 
20  South.  780,  782,  37  Fla.  586,  88  U  R.  A. 
876,  53  Am.  St  Rep.  262. 

"Surface  streams"  are  regarded  as  a 
species  of  private  property,  and  their  use  is 
regulated  by  rales  differing  very  materially 
from  the  rules  applied  to  subterranean 
streams.  Roath  v.  DriscoU,  20  Conn.  633, 
541,  52  Am.  Dec.  852. 

SURFACE  WATERS. 

"Surface  waters"  are  those  which,  how- 
ever originating,  are  shed  and  passed  from 
the  lands  of  one  proprietor  to  those  of  an- 
other, without  any  distinct  or  well-defined 
channel.  Tampa  Waterworks  Co.  v.  Cline, 
20  South.  780,  782.  37  Fla.  586,  33  L.  R.  A. 
376,  53  Am.  St  Rep.  262. 

"Surface  water"  is  water  on  the  surface 
of  the  ground,  the  source  of  which  is  so 
temporary  or  limited  as  not  to  be  able  to 
maintain  for  any  considerable  time  a  stream 
or  body  of  water  having  a  well-defined  and 
substantial  existence;  and  where  water 
from  surrounding  lands  collects  in  a  basin, 
which  in  rainy  season  holds  large  quantities 
of  water,  and  there  is  no  natural  outlet,  but 
the  basin  sometimes  becomes'  dry  by  evap- 
oration, the  water  is  surface  water.  Bran- 
denburg V.  Zeigler.  39  S.  E.  790,  791,  62  S.  C. 
18,  55  L.  R.  A.  414,  89  Am.  *St  Rep.  887 
(citing  Cairo,  V.  &  C.  Ry.  Co.  v.  Brevoort 
[U.  S.1  62  Fed.  129,  181,  25  L.  R.  A.  527; 
Lawton  v.  South  Bound  R.  Co.,  39  S.  B.  752, 
61  S.  C.  548). 

"Surface  waters"  are  waters  of  a  casual 
and  vagrant  character,  which  ooze  through 
the  soil  or  diffuse  or  squander  themselves 
over  the  surface,  following  no  definite  course. 
They  are  waters  which,  though  customarily 
and  naturally  flowing  in  a  known  direction 
and  course,  have  nevertheless  no  banks  or 
channels  in  the  soil,  and  include  waters 
which  are  diffused  over  the  surface  of  the 
ground,  and  are  derived  from  rains  and 
melting  snows,  occasional  outbursts  of  wa- 
ter, which  in  time  of  freshet  or  melting  of 
snows  descend  from  the  mountains  and  in- 
undate the  country,  and  the  moisture  of  wet, 


spongy,  springy,  or  boggy  ground.  lAwton 
V.  South  Bound  R.  Co.,  39  S.  B.  752,  753,  61 
S.  C.  548;   Neal  v.  Ohio  River  R.  Co.,  d4  S. 

B.  914,  915,  47  W.  Va.  316. 

The  law  is  well  settled  in  this  state  that 
water  overflowing  the  banks  of  a  stream 
must  be  regarded  as  "surface  water."  Ed- 
wards V.  Missouri,  K.  &  T.  R.  Co.,  71  S.  W. 
366,  367,  97  Mo.  App.  103  (citing  Abbott  ▼. 
Kansas  City,  St  J.  &  C.  B.  R.  Co.,  83  Mo. 
271.  280,  53  Am.  Rep.  581). 

The  superabundant  water  of  a  stream, 
which  at  times  of  ordinary  floods  spreads 
out  and  overflows  its  bank  and  channel,  is 
deemed  "surface  water."  The  flow  of  a 
river,  when  swollen  beyond  the  low-water 
mark  of  the  dry  seasons  by  the  ordinary 
rains  which  fall  in  wet  seasons  or  by  the 
melting  of  snows;  does  not  constitute  sur- 
face water.  Surface  water  is  that  which  is 
diffused  over  the  ground  from  falling  rains 
or  melting  snows,  and  continues  to  be  such 
until  it  reaches  some  bed  or  channel  in  which 
water  is  accustomed  to  flow.    Cairo,  V.  & 

C.  R.  Co.  v.  Brevoort  (U.  S.)  62  Fed.  129, 
131,  133,  25  L.  R.  A.  527. 

"Surface  water"  includes  such  water  as 
is  carried  off  by  surface  drainage;  tliat  ia^ 
drainage  independently  of  the  water  course. 
Bunderson  v.  Burlington  ft  M.  R.  R.  Co.,  61 
N.  W.  721,  722,  43  Neb.  545  (cited  in  Morris- 
sey  V.  Chicago,  B.  ft  Q.  R.  Co.»  88  Neb.  406,  66 
N.  W.  946). 

All  water  courses  are  made  up  more  or 
less  from  surface  water,  but,  after  it  enters 
into  the  stream  and  commences  to  flow  with- 
in its  banks,  it  is  no  longer  to  be  considered 
"surface  water."  Surface  water  is  consid- 
ered a  common  enemy,  that  each  proprietor 
of  land  may  and  must  fight  for  himself,  with 
a  view  to  protect  himself  without  being  re- 
sponsible to  others  therefor,  provided  he  does 
so  in  a  usual  and  careful  manner.  Jones  y. 
Hannovan,  55  Mo.  462,  467. 

"Surface  water"  is  that  which  is  dif- 
fused over  the  surface  of  the  ground,  de- 
rived from  falling  rains  and  melting  snows, 
and  continues  to  be  such  until  it  reaches 
some  well-defined  channel  in  which  it  is  ac- 
custoi^ed  to,  and  does,  flow  with  other  wa- 
ters, whether  derived  from  the  surface  or 
springs.  A  fiood  water,  becoming  severed 
from  the  main  current,  or  leaving  the  stream 
never  to  return,  and  spreading  out  over  low 
grounds,  is  "surface  water."  Morrissey  ▼. 
Chicago,  B.  ft  Q.  R.  Co.,  56  N.  W.  946.  88 
Neb.  406;  Crawford  v.  Rambo,  7  N.  B.  429, 
431,  44  Ohio  St  279;  O'Connell  v.  Bast  Ten- 
nessee, v.  ft  G.  Ry.  Co.,  13  S.  B.  489,  491, 
87  Ga.  246,  13  L.  R.  A.  394,  27  Am.  St  Rep. 
246. 

Overflow  from  a  river  In  time  of  high 
water  is  "surface  water."  Jean  v.  Pennsyl- 
vania  Co.,  36   N.   B.   159,   9   Ind.   App.   56; 
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Sbane  t.  KanBaB  City,  St  J.  &  O.  B.  R.  Oo., 
71  Mo.  237,  247,  88  Am.  Rep.  480. 

Some  courts  hold  that  flood  waters  from 
a  stream  are  "surface  water";  but  the  lar- 
ger namber  class  such  water  as  part  of  the 
stream,  and  hold  that  It  is  not  surface  water. 
In  0'CX>nnell  v.  Bast  Tennessee,  V.  ft  O.  Ry. 
Goi,  13  &  B.  489,  87  Ga.  246,  13  L.  R.  A. 
394,  27  Am.  St  Rep.  246,  the  authorities  on 
the  question  as  to  what  constitutes  surface 
water  and  as  to  the  rights  of  parties  to  di- 
vert water,  whether  surface  or  otherwise, 
are  fully  reviewed.  The  court  says:  "If  the 
flood  water  becomes  severed  from  the  main 
current,  or  leaves  the  stream  never  to  re- 
turn, and  spreads  out  over  the  lower  ground, 
it  has  become  surface  water;  but  if  it  forms 
a  continuous  body  with  the  water  flowing  in 
the  ordinary  channel,  or  if  It  departs  from 
such  channel  anlmo  revertendi  presently  to 
return,  as  by  the  recession  of  the  waters,  it 
is  still  to  be  regarded  as  part  of  the  river." 
In  Cairo,  Y.  &  O.  Ry.  v.  Brevoort  (U.  S.)  62 
Fed.  129,  25  L.  R.  A.  527,  the  court  says: 
''Surface  water  ceases  to  be  such  when  it 
enters  a  water  course  in  which  it  is  accus- 
tomed to  flow;  for,  having  entered  the 
stream,  it  becomes  a  part  of  It  and  loses  its 
original  character.  Surface  water  is  that 
which  is  dilfused  over  the  ground  from  fall- 
ing rains  or  melting  snows,  and  continues  to 
be  such  until  it  reaches  some  bed  or  channel 
in  which  water  is  accustomed  to  flow."  Sul- 
llTsn  V.  Dooley,  73  S.  W.  82,  88,  81  Tex.  Civ. 
App.  589. 

A  lake  fed  by  streams  which  in  times 
of  flood  find  exit  by  rapid  percolation  through 
8  bed  of  gravel,  so  that  tl)ere  is  a  sensible 
cnrrent  toward  the  gravel  bed,  is  a  water 
course  and  not  merely  surface  water.  Heb- 
ron Gravel  Road  Co.  v.  Harvey,  90  Ind.  192, 
194,  46  AuL  Rep.  199. 

A  stream  does  not  cease  to  be  a  water 
course,  and  become  merely  surface  water, 
because  at  a  certain  point  it  spreads  out  over 
a  level  meadow  several  rods  in  width,  and 
flows  for  a  distance  without  deflned  blinks, 
before  flowing  again  in  a  deflnlte  channel. 
It  is  sometimes  diflScult  to  distinguish  be- 
tween a  water  course  and  m«r*  surface  wa- 
ter. Much  may  depend  upon  the  soU  and 
other  surroundings  and  conditionB.  It  la 
well  known  that  certain  Western  streams — 
some  marked  as  rivers  upon  the  map— have 
quite  extended  sections  which  for  months 
are  perfectly  dry.  In  deflning  a  water 
course.  Chief  Justice  Dixon  said:  "There 
must  be  a  stream  usually  flowing  in  a  par- 
ticnlar  direction,  though  it  need  not  flow 
continually.  It  may  sometimes  be  dry.  It 
must  flow  in  a  deflnite  channel,  having  a 
bed,  sides,  or  banks,  and  usually  discharge 
itielf  into  some  other  stream  or  body  of  wa- 
ter. It  must  be  somethini^  more  than  a  mere  j 
surface  drainage  over  the  entire  face  of  a . 
tract  of  land,  occasioned  by  unusual  fresh- 


ets or  other  extraordinary  causes.**  Blo- 
howak  V.  arochoaki,  96  N.  W.  651,  663,  119 
Wis.  189. 

SUBFAOED— SVBFAOING. 

The  use  of  the  word  "surfaced,**  in  a 
contract  with  a  railroad  company  to  lay  its 
tracks  and  to  make  the  track  in  good  run- 
ning order,  well  surfaced,  high,  evenly  and 
flrmly  embedded,  etc.,  Is  employed  in  the 
sense  of  those  engaged  in  the  construction 
of  such  roads,  and  may  be  explained  by  ex- 
trinsic evidence.  Western  Union  R.  Co.  v. 
Smith,  76  111.  496,  602. 

"Surfacing,"  as  used  in  a  contract  for 
railway  construction,  seems  to  be  a  technical 
term  among  civil  engineers,  and  does  not  in- 
clude fllling  in  between  the  ties  nor  raising 
the  roadbed.  Snell  v.  Cottlngham,  72  111. 
161,  167. 

^'Surfacing  track,**  as  applied  to  a  rail- 
road, means  fllling  the  dirt  and  gravel  be- 
tween the  ties,  and  dressing  up  the  surface. 
Heine  v.  Chicago  ft  N.  W.  Ry.  Oa,  17  N.  W. 
420,  68  Wis.  626. 

SURGEON. 

See  "Police  Surgeon**;  •'Veterinary  Sur- 
geon." 

▲  dentist  is  one  whose  profession  is  to 
clean  and  extract  teeth,  repair  them  when 
diseased,  and  replace  them,  when  necessary, 
by  artiflcial  ones ;  and  a  dentist  will  not  be 
held  to  be  a  surgeon  or  physician,  within  the 
statutes  relating  to  privileged  commimica- 
tion.  People  v.  De  France,  62  N.  W.  709, 
711,  104  Mich.  563,  28  L.  R.  A.  189  (dting 
State  ex  rel.  Flickinger  v.  Fisher,  24  S.  W. 
167,  119  Mo.  844,  22  L.  R.  A.  799) ;  City  of 
Cherokee  v.  Perkins,  92  N.  W.  68,  69,  118 
Iowa,  405. 

SURGERY. 

Webster's  Dictionary  describes  ^surg- 
ery** as  a  branch  of  medical  science.  It  can- 
not be  denied  that  practical  surgery  is  ordi- 
narily thus  spoken  of.  United  States  v. 
Massachusetts  General  Hospital,  100  Fed. 
932,  938,  41  a  a  A.  114. 

The  practice  of  surgery  was  said,  in 
Smith  V.  Lane  (N.  Y.)  24  Hun,  632,  to  be  lim- 
ited to  manual  operations  usually  performed 
by  surgical  Instruments  or  appliances.  Nel- 
son V.  State  Board  of  Health,  57  S.  W.  501, 
504,  108  Ky.  769,  50  L.  R.  A.  883. 

"Therapy"  is  the  treatment  of  disease, 
and  "surgery"  is  therapy  of  a  distinctly  op- 
erative kind.  Stewart  v.  Raab,  55  Minn.  20, 
21,  56  N.  W.  256. 

The  term  "surgery**  is  applied  to  a  place 
where  medicines  for  the  use  of  passengers 
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were  kept  by  the  physician  employed  on 
board  a  passenger  ship.  Allan  v.  State  S.  S. 
CJo..  30  N.  B.  482,  484,  132  N.  T.  91,  15  L.  B. 
A.  166,  28  Am.  St  Rep.  656. 

SURNAME. 

Where  a  testator  devised  lands  to  M.  for 
life,  he  taking  and  using  the  testator's  sur- 
name of  L.,  Instead  of  his  own  surname, 
with  limitations  o^er  to  his  first  and  other 
sons  in  strict  settlement,  they  severally  tak- 
ing and  using  the  testator's  surname,  instead 
of  their  own,  and  with  limitations  over  to 
other  persons,-  after  which  the  will  provided 
that,  when  any  of  the  premises  should  vest 
in  any  person  not  bearing  the  surname  of 
L.,  that  person  should  take  on  himself  such 
name  and  use  the  same  for  his  own,  and 
should  within  three  years  procure  his  name 
to  be  altered  to  the  testator's  surname,  the 
word  "surname"  was  not  used  to  denote  a 
name  Inherited  from  the  father,  and  a  bear- 
ing de  facto  answered  every  useful  purpose 
of  au  actual  change,  and  was  sufficient  to 
satisfy  the  general  and  ordinary  meaning  of 
the  words  "bearing  the  surname,"  and  there- 
fore one  who  took  under  the  limitation  over, 
who  was  bearing  the  name  de  facto,  did  not 
forfeit  his  right  by  not  having  the  change 
made  by  legislative  act  within  the  time  lim- 
ited. Luscombe  v.  Yates,  5  Barn,  ft  Aid. 
544. 

SURPLUS. 

See  "Accumulated  Surplus.** 

"Surplus"  is  defined  as  "overplus;  that 
which  remains  when  use  is  satisfied;  ex- 
cess beyond  what  is  prescribed  or  wanted  in 
law ;  the  residue  of  an  estate  after  the  debts 
and  legacies  are  paid."  People's  Fire  Ins. 
Co.  V.  Parker.  35  N.  J.  Law  (6  Vroom)  575, 
577. 

"Surplus,**  as  used  in  Ky.  St  f  2132,  pro- 
viding that,  after  the  death  of  either  the 
husband  or  wife,  the  survivor  shall  have  an 
absolute  estate  in  one-half  of  the  surplus 
personalty  left  by  such  decedent,  means 
what  is  left  after  payment  of  funeral  ex- 
penses, charges  of  administration,  and  debts. 
Towery  v.  McGaw  (Ky.)  56  S.  W.  727,  728. 

"Surplus,"  as  used  in  a  will  giving  the 
use,  etc.,  of  the  testator's  real  estate  to  his 
wife  for  life,  and  also  his  personal  estate  of 
every  description  absolutely,  "having  full 
confidence  that  she  will  leave  the  surplus  to 
be  divided  at  her  decease  justly  among  his 
children,"  means  all  that  shall  remain  there- 
after, and  does  not  give  any  right  of  dispo- 
sition to  the  widow  during  her  life.  Appeal 
of  Goates,  2  Pa.  (2  Barr)  129,  137. 

Expert  evidence  has  been  held  admissi- 
ble that  the  word  "surplus,"  among  Insur- 


ance people,  when  applied  to  Ilf^  insuraxiee 
"means  a  sum  of  money  or  assets  which  has 
been  accumulated  over  and  above  all  debts 
and  liabilities  of  any  and  all  kinds  whatso- 
ever." Fry  V.  Provident  Sav.  Life  Assur. 
Soc.  of  New  York  (Tenn.)  38  S.  W.  116,  126. 

A  provision  in  an  insurance  policy  en- 
titling insured  to  participate  in  the  distribu- 
tion of  the  "surplus"  of  the  company  issuing 
it,  according  to  such  methods  as  may  be 
adopted  by  the  company,  means  the  amount 
of  funds  in  the  hands  of  the  company  aft« 
deducting  Its  liabilities,  as  ascertained  by 
certain  rules  adopted  by  the  Insurance  de- 
partment for  determining  the  value  of  each 
risk.  GreefP  v.  Equitable  Life  Assur.  Soc., 
54  N.  B.  712.  715,  160  N.  T.  19,  46  L.  R.  A. 
288,  73  Am.  St  Rep.  659. 

War  Revenue  Act  July  18,  1898,  e.  448, 
f  2,  80  Stat  448  [U.  S.  Gomp.  St  1901.  p. 
2280],  provides  that  bankers  and  persons  and 
firms  engaged  In  various  occupations,  em- 
ploying a  capital  not  exceeding  $25,000,  shall 
pay  a  certain  additional  sum  for  every  $1,000 
of  capital  above  $25,000,  and  in  estimating 
capital  surplus  should  be  Included.  It  was 
held  that,  as  the  act  did  not  refer  exclu- 
sively to  national  banks,  the  word  "surplus," 
as  used  in  the  act,  would  not  be  restricted,  in 
assessing  national  banks,  to  the  meaning 
given  it  in  previous  national  bank  legislation 
as  covering  only  so  much  of  the  surplus 
profits  as  the  board  of  directors  have  set 
apart  for  a  reserved  capital,  but  includes  the 
entire  surplus  of  assets  over  liabilities. 
Leather  Mrrs'  Nat  Bank  v.  Treat  (U.  S.) 
116  Fed.  774,  775. 
• 
Capital  stoelE  distliiBiilslied* 

The  surplus  of  a  banking  corporation  is 
not  the  same  as  its  capital  stock,  but  is  that 
portion  of  the  property,  over  and  above  the 
capital  stock,  which  is  the  property  of  the 
bank  until  it  is  divided  among  the  stock- 
holders. Bank  of  Commerce  v.  Tennessee, 
16  Sup.  Gt  456,  461,  161  U.  S.  184,  40  L.  Bd. 
645. 

Real  estate. 

Where  a  testator,  after  making  several 
devises,  declared  that  of  the  "rest,  residue, 
and  remainder  of  my  estate  I  grive  and  be- 
queath" several  legacies,  and  that  **if,  after 
the  payment  of  all  these  legacies,  there 
should  remain  a  surplus  undisposed  of,  I  do 
give  and  bequeath  the  same  unto  my  sons,** 
the  word  "surplus"  should  be  construed  to 
include  the  real  estate.  Lamb  v.  Lamb,  80 
N.  B.  133,  131  N.  T.  227. 

A  Pennsylvania  testator  gave  to  his  wife 
a  life  estate  in  the  homestead  and  two  lots, 
and  charged  upon  his  goods  and  lands  aiL 
annuity  to  her,  but  did  not  mention  his  lands 
in  any  other  part  6f  the  will,  and  then,  after 
sundry  legacies,  bequeathed  the  surplus  to- 
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be  applied  to  the  purposes  of  a  Presbyterian 
church.  Held,  the  word  ''surplus"  did  not 
relate  to  his  lands.  Allen's  Ez'rs  v.  Allen, 
60  U.  &  (18  How.)  385,  391,  15  U  Ed.  890. 

SUBPItUS  EABIIIN08. 

In  1  Rev.  St  p.  415,  f  «,  providing  that 
moneyed  corporations  shall  be  liable  to  tax- 
ation on  a  valuation  equal  to  the  amount 
paid  in  and  their  surplus  earnings,  "surplus 
earnings"  means  an  amount  owned  by  the 
company  over  and  above  the  capital  and  ac- 
tual liabilities,  and  includes  one-half  of  the 
premiums  received  on  unexpired  policies  of 
a  flre  insurance  company.  People  v.  Com- 
missioners of  Taxes  and  Assessments,  76  N. 
Y.  64,  6& 
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'^Surplus  moneys  realized  by  sale  of 
lands  owned  under  a  deed  of  trust  is  treated 
as  realty,  and  not  personalty,  in  respect  to 
rules  of  law  governing  its  disposition.  It 
remains  real  estate  in  the  hands  of  the  trus- 
tee, to  be  disposed  of  according  to  the  law 
of  real  property.  Bubank  t.  Finnell  (Mo.) 
73  S.  W.  854,  856. 

SUBPItUS  PROCEEDS. 

"Surplus  proceeds,"  as  used  In  Act  1856, 
f  18,  providing  that  after  a  certain  railroad 
shall  be  completed,  equipped,  and  in  oper- 
ation, it  shall  be  required  to  pay  Into  the 
treasury  of  the  state  the  surplus  proceeds  of 
all  land  sales  or  such  other  securities  as  may 
be  provided,  etc.,  means  only  so  much  of 
such  proceeds  as  remains  after  deducting  the 
amount  of  all  expenses  and  obligations  law- 
fully incurred  by  the  corporation  in  com- 
pleting, equipping,  and  putting  in  operation 
its  railroad.  Hannibal  ft  St  J.  R.  Go.  t. 
BarUett  128  Mass.  16^  10. 

SUBPZiUS  PROFITS. 

"Surplus  profits,"  as  used  in  Act  April 
IX  1862,  S  10,  providing  that  it  shall  not  be 
lawful  for  a  banking  corporation  or  the  di- 
rectors to  make  any  dividends,  except  from 
surplus  profits  arising  from  the  business  of 
the  corporation,  imports  an  excess  of  re- 
ceipts over  expenditures,  and  without  re- 
ceipts there  cannot  properly  be  said  to  be 
profits.  Money  earned  as  interest  however 
well  secured  or  certain  to  be  presently  paid, 
cannot  in  fact  be  distributed  as  dividends  to 
stockholders,  and  does  not  constitute  surplus 
profits,  within  the  meaning  of  the  statute. 
People  V.  San  Francisco  Sav.  Union,  13  Pac 
498,  72  Cal.  199. 

SUBPItUS  WATER. 

Where  the  original  owner  of  land  on 
both  sides  of  the  river  operated  a  gristmill 
on  the  west  side,  where  the  river  bed  was 
divided  into  two  channels,  and  where  the 


water  In  the  west  channel  was  sufficient  for 
such  mill,  and  he  afterwards  conveyed  the 
land,  with  a  provision  that  the  grantee  might 
put  a  dam  across  the  river  and  use  the  sur- 
plus of  water  on  his  side  of  the  river,  not  to 
the  injury  of  the  grantor's  gristmill,  the 
word  "surplus"  should  be  construed  to  mean 
the  surplus  of  water  in  the  east  channel 
over  the  amount  necessary  to  run  grantor's 
mill.  Eastman  v.  Parker,  27  AtL  811,  612, 
66  Vt  643. 

Water  running  from  a  higher  to  a  lower 
level  of  a  canal,  the  use  of  which  in  its  pas- 
sage has  been  leased  by  the  state  to  indi- 
viduals. Is  not  "surplus  water,"  within  the 
intention  of  St  1833,  p.  261,  {  1,  declaring 
that  the  canal  commissioners,  after  diverting 
the  waters  of  a  stream,  must  first  resume  the 
use  of  all  surplus  water  which  had  been 
leased  on  that  level.  Lynch  v.  Stone  (N.  Y.) 
4  Denlo,  356,  359. 

SURPLUSAGE. 

''Surplusage"  is  another  allegation  with 
out  which  the  pleading  would  be  adequate  at 
law.  State  v.  Whitehouse,  49  Atl.  869,  871, 
96  Me.  179;  State  v.  Watson,  42  S.  W.  726, 
727,  141  Mo.  83a 

"Surplusage"  1b  defined  In  And.  Law 
Diet  as  "matter  In  any  Instrument  foreign 
to  the  purpose;  whatever  is  extraneous,  im- 
pertinent superfiuous,  or  unnecessary."  Sur^ 
plusage,  In  construing  a  writing,  may  be  re- 
jected. Adams  v.  Capital  State  Bank,  20 
South.  881,  882,  74  Miss.  807. 

"Surplusage"  is  that  which  Is  imperti- 
nent or  entirely  superfiuous,  as  not  being 
necessary  either  to  the  substance  or  the  form 
of  the  pleadUig.  Gould,  PI.  c.  3,  {  11.  Where 
attached  property  is  replevied,  and,  after  a 
judgment  for  plaintiff  in  the  attachment  suit 
and  a  judgment  for  defendant  In  the  replevin 
suit  for  a  return  of  the  property,  the  sheriff 
brings  an  action  against  the  surety  on  the 
replevin  bond,  an  allegation  in  the  complaint 
that  search  has  been  made  on  the  execution 
on  the  Judgment  In  the  attachment  suit  fen 
property  of  the  judgment  debtors,  and  that 
none  could  be  found.  Is  mere  surplusage, 
since.  If  it  were  stricken  out  a  good  cause 
of  action  would  remain.  Bradley  v.  Reyn- 
olds. 61  Ck>nn.  271,  278,  23  Atl.  928. 

Surplusage  allegations  In  an  Indictment 
do  not  render  it  insufficient  when  there  is 
sufficient  matter  alleged  to  indicate  the  crime 
and  the  person  charged.  State  v.  Sarlls,  34 
N.  E.  1129,  1130,  135  Ind.  196. 

Rest  or  residue  distlngiiislied* 

"Surplusage,"  as  used  in  a  will  direct<» 
Ing  the  surplusage  of  property  to  be  divided 
pro  rata  among  the  beneficiaries  therein.  Is 
not  equivalent  to  '"rest"  or  •'residue^"  hav- 
ing a  more  restricted  meaning  than  either 
of  such  terms,  and  more  properly  applied  to 
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moneys  than  lands;  and  under  such  will  the 
residuary  legatees  will  take  only  the  residue 
of  personalty.  Bragaw  t.  Bollea»  25  Atl.  947, 
950,  51  N.  J.  Eq.  Si. 

SURPRISE. 

"Surprise"  is  the  act  of  taking  un- 
awares; sudden  confusion  or  perplexity. 
Davis  V.  Steuben  School  Tp.,  50  N.  B.  1,  5, 
19  Ind.  App.  694. 

"Surprise"  is  defined  by  Mr.  Story  to  b^, 
"in  private  transactions,  an  undue  advan- 
tage taken  of  a  party  under  circumstances 
which  mislead,  confuse,  or  disturb  the  Just 
results  of  his  Judgment,  and  thus  expose 
him  to  be  the  victim  of  the  artful,  the  im- 
portunate, and  the  cunning."  Turley  v.  Tay- 
lor, 65  Tenn.  (6  Baxt.)  876,  886. 

"Surprise"  is  defined  in  practice  to  be 
that  situation  in  which  a  party  is  unexpect- 
edly placed,  without  any  default  of  his  own, 
which  will  be  injurious  to  his  interest 
Gidionsen  r.  Union  Depot  R.  Co.,  31  S.  W. 
800,  802,  129  Mo.  892  (citing  Graham  &  W. 
New  Trials). 

The  word  "surprise,"  in  Its  legal  accep- 
tation, denotes  an  unforeseen  disappointment 
against  which  ordinary  prudence  would  not 
have  afforded  protection.  Patrick  v.  Boon- 
ville  Gaslight  Co.,  17  Mo.  App.  462,  463,  465; 
Peers  v.  Davis'  Adm'rs,  29  Mo.  184,  190. 

A  party  to  an  action  cannot  claim  a  new 
trial  on  the  ground  of  "surprise,"  where  he 
was  not  misled  by  any  person,  but  he  as- 
sumed that  the  witnesses  knew  more  than  it 
transpired  they  did  know.  Van  Tassell  ▼• 
New  York,  L.  B.  ft  W.  R.  Co.,  20  N.  Y.  Supp. 
715.  716,  1  Misc.  Rep.  812. 

The  word  "surprise,"  as  employed  In 
Rev.  St  1879,  {  8704,  denotes  an  unforeseen 
disappointment  In  some  reasonable  expecta- 
tion, against  which  ordinary  prudence  would 
have  afforded  no  protection.  If  there  Is  any 
element  of  negligence  in  the  case,  there  is 
no  surprise.  Fretwell  t.  Laffoon,  77  Mo.  26, 
27. 

Going  to  trial  in  a  case  without  d^KMi- 
tions  which  have  been  taken  in  it  constitutes 
no  legal  surprise  to  the  adverse  party  which 
will  entitle  him  to  have  the  verdict  set  aside 
on  such  ground,  as,  if  the  depositions  have 
not  been  transmitted  to  the  court  before  tri- 
al, either  party  may,  if  he  wants  to  use 
them,  move  for  a  continuance  until  they 
come  to  hand,  or  If  they  have  been  trans- 
mitted, and  the  party  by  whom  they  were 
taken  does  not  offer  them  in  evidence,  the 
adverse  party  may  offer  them,  or  any  part 
of  them,  in  evidence.  Heath  ▼.  Scott,  4  Paa 
557,  560,  05  Cal.  548. 

As  eqwlvaleat  to  aoeldeat. 

"Surprise,"  though  not  necessarily  syn- 
onymous with  "accident,"  when  used  as  a 


ground  for  a  new  trial,  has  substantially 
the  same  meaning  in  legal  practice,  as  eacli 
is  used  to  denote  some  condition  or  situa' 
tion  in  which  a  party  to  a  cause  is  tmex- 
pectedly  placed,  to  his  injury,  without  axiy 
fault  or  neglect  of  his  own,  which  ordinary 
prudence  could  not  have  guarded  against. 
Zimmerer  v.  Fremont  Nat  Bank,  81  N.  W. 
849,  850,  59  Neb.  661  (citing  McGuire  ▼. 
Drew,  83  Cal  229,  23  Pac.  313). 

As  reasoiiAble  surprise. 

"Surprise,"  as  used  in  Code  N.  a  S  274, 
providing  that  the  Judge  may,  in  his  discre- 
tion, etc.,  relieve  a  party  from  a  Judgment, 
order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  does  not  mean  any  sur- 
prise, but  is  confined  to  a  reasonable  sur- 
prise, occasioned  by  some  fact  or  some 
thing  that  has  or  has  not  been  done,  of 
which  the  complaining  party  ought  to  have 
knowledge,  and  which,  if  he  had  had  sucli 
knowledge,  might  have  prevented  the  Judg- 
ment order,  or  other  proceeding  of  which  he 
complains.  Skinner  v.  Terry,  12  S.  B.  118, 
119,  107  N.  O.  103. 

Mistake   of  or  misapprelieiisioa   mm   to 
law. 

A  mistake  as  to  the  law,  or  a  mlsappre-   , 
hension  of  it,  does  not  constitute  such  sur- 
prise as  to  warrant  a  continuance  of   the 
cause.     Bemis  v.  Williams  (Tex.)  74  S.  W. 
332,  334  (citing  Philips  v.  Wheeler,  10  Tex. 


Kesleet  of  eomisel. 

The  term  "surprise,**  in  CJode  Cr.  Proa 
S  135,  authorizing  the  setting  aside  of  a  Judg- 
ment taken  through  the  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect  of  a  par- 
ty, Includes  a  case  where  the  party  retains 
an  attorney  to  enter  a  plea  for  him  and  the 
attorney  fails  so  to  do.  Griel  v.  Vernon,  65 
N.  O.  76,  7a 

The  terms  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect"  In  Ck>de,  f  274, 
providing  that  the  court  may,  in  its  discre- 
tion, within  one  year,  without  notice  there- 
of, relieve  the  party  from  a  Judgment  taken 
against  him  through  such  neglect,  was  con- 
strued to  apply  to  a  Judgment  taken  against 
the  defendant,  who  attended  court  for  four 
days  during  the  return  term,  and  then  left 
his  case  in  charge  of  counsel,  who  failed  to 
look  after  the  case,  thinking  the  action  had 
been  brought  in  another  county,  where  prop- 
erly it  should  have  been  brought,  thus  per- 
mitting a  default  Judgment  to  go  against 
his  client  Taylor  v.  Pope,  11  8.  B.  257,  258, 
106  N.  a  267,  19  Am.  St  Eep.  53a 


Surprise  as  a  ground  for  new  trial  was 
held  in  McFarland's  Adm'r  v.  Clark,  89  Kj. 
(9  Dana)  136,  to  be  altogether  a  different 
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fround  from  that  of  tbe  diflcoTery  of  testl- 
mony  to  impeach  a  witness  who  testified  on 
the  trial  The  court  said  that  surprise 
"does  not,  like  discovery,  imply  negligence, 
but  shows  a  satisfactory  reason  for  the  non- 
production  of  the  testimony  known  to  exist, 
but  the  materiality  of  which,  on  the  trial, 
results  entirely  from  the  unexpected  fact  re- 
specting which  the  party  seeking  a  new  trial 
had  been  lulled,  either  by  the  antagonistic 
party  or  the  witness  of  that  party;  and 
therefore  been  surprised."  In  a  case  be- 
tween landlord  and  tenant  which  involved 
the  subletting  of  premises,  the  tenant  testi- 
fied on  tbe  trial  that  the  landlord's  president 
had  consented  to  such  subletting.  The  presi- 
dent was  absent  at  such  time,  and  the  ques- 
tion of  consent  had  not  heen  raised  in  the 
trial  in  the  justice's  court  It  was  held  that 
the  landlord  was  entitled  to  a  new  trial  on 
the  ground  of  surprise.  Louisville  &  N.  R. 
Co.  V.  Bickel,  30  S.  W.  600,  602,  97  Ky.  222. 

In  an  action  on  a  warranty  of  a  slave 
to  be  sound,  defendant  is  not  entitled  to  a 
new  trial  on  the  ground  that  he  was  "sur- 
prised" by  testimony  of  plaintiff  as  to  the 
unsoundness  of  the  slave.  Anderson  t.  Duf- 
field,  8  Tex.  237,  23a 

"Surprise,**  as  used  In  Bums'  Ann.  St 
1894,  S  ISC8  (Rev.  St  1881,  f  560),  providing 
that  a  new  trial  may  be  granted  for  sur- 
prise'which  ordinary  prudence  could  not 
have  guarded  against,  cannot  be  construed 
to  permit  a  new  trial  merely  because  de- 
fendant produced  evidence  not  anticipated. 
Working  v.  Garn,  47  N.  B.  051,  953,  148  Ind. 
546. 

ViolatloM  of  asveeatent. 

The  words  "surprise,  mistake,  inadvert- 
ence, or  excusable  neglect,*'  in  Hill's  Ann. 
Laws,  S  102,  authorizing  a  court  to  set  aside 
its  Judgment  at  any  time  within  a  year,  if 
the  Judgment  has  been  procured  against  the 
party  asking  such  relief  through  his  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect,  included  a  judgment  procured  in 
violation  of  an  agreement  to  extend  the  time 
to  answer.  Mr.  Black  says:  "It  is  probable 
that  the  spcdes  of  surprise  primarily  con- 
templated by  these  statutes  is  that  which  re- 
Btilts  from  the  taking  of  a  judgment  against 
a  party  in  violation  of  an  agreement  or  un- 
derstanding that  the  case  shall  be  continued, 
or  not  pressed,  or  not  brought  to  trial, 
though  that  is  also  a  kind  of  fraud.**  Thomp- 
son V.  CJonnell,  48  Pac  467,  468,  31  Or.  231, 
65  Am.  St  Rep.  818  (quoting  1  Black.  Judgm. 


SURRENDER. 

Abandonment  distingruished,  see  ''Aban- 
don— Abandonment" 

The  word  "surrender**  means  yield,  ren- 
der, or  deliver  up.  Nolander  v.  Burns,  50 
N.  W.  1016^  1018,  48  Minn.  13. 


The  surrender  of  propeactj  is  the  relin- 
quishment that  a  debtor  makes  of  all  his 
property  to  his  creditors  when  he  finds  him- 
self unable  to  pay  his  debts.  Civ.  Code  La. 
1900,  art  2170. 

The  word  "surrender,**  as  used  In  a 
count  of  an  indictment  for  violation  of  Rev. 
St  8  5209  [U.  S.  Comp.  St  1901,  p.  3497],  in 
that  defendant  abetted  the  cashier  of  a  na- 
tional bank  in  defrauding  the  bank  by  the 
surrender  and  delivery  of  an  unpaid  note  to 
the  defendant  without  receiving  any  part  of 
the  sum  due  thereon,  carries  with  it  some- 
thing more  than  a  mere  delivery,  and  indi- 
cates a  transfer  of  title,  as  well  as  of  pos- 
session. Evans  v.  United  States,  14  Sup. 
Ot  934,  037,  153  U.  S.  584,  38  L.  Ed.  830. 

The  term  "surrender,**  as  used  in  Code 
Civ.  Proc  S  751,  providing  that  no  money  or 
securities  in  the  custody  of  the  court  shall 
be  surrendered,  except  on  the  certified  order 
of  the  court,  does  not  apply  to  the  transfer 
by  the  county  treasurer  of  securities  in 
which  the  funds  are  invested.  The  term 
"surrender"  does  not  in  any  sense  suggest 
the  transaction  of  a  sale  and  delivery.  It 
Involves  the  idea  of  yielding,  of  delivering 
in  response  to  a  demand,  and  cannot  be  in- 
tended to  include  every  transfer  or  delivery 
that  It  might  become  necessary  for  the  treas- 
urer to  make  In  the  course  of  the  manage- 
ment of  any  particular  fund.  Tompkins 
County  V.  Ingersoll,  81  N.  Y.  Supp.  242,  244, 
81  App.  Div.  344. 

Merger  dlstinsvislied. 

The  doctrine  of  merger  applies  as  well 
where  the  remainder  interest  comes  into  the 
possession  of  the  life  tenant  as  when  the  life 
estate  comes  Into  the  ownership  and  posses- 
sion of  the  remainderman.  In  either  event 
the  two  estates  become  merged  in  one.  A 
distinction  is  pointed  out  between  "surren- 
der" and  "merger,**  and  it  is  said  that  "mer- 
ger** is  a  wider  term  than  "surrender,**  In 
that  it  takes  place  when  the  two  estates  are 
united,  either  in  the  hands  of  the  remainder- 
man or  reversioner,  or  in  the  hands  of  the 
tenant  of  the  particular  estates,  without  re- 
gard to  the  method  in  which  the  two  estates 
were  united,  while  surrender  is  confined  to 
the  relinquishment  by  the  tenant  of  the  par- 
ticular estate  to  his  successor  in  reversion 
or  remainder.  Harrison  v.  Johnston,  70  S. 
W.  414,  417,  100  Tenn.  245  (citing  Fisher  v. 
Bdington,  80  Tena  [12  Lea]  189). 

Of  chtaetem. 

Charters  are  in  many  respects  compacts 
between  the  government  and  the  corpora- 
tors; and  as  the  former  cannot  deprive  the 
latter  of  their  franchises  in  violation  of  the 
compact  80  the  latter  cannot  put  an  end 
to  the  compact  without  the  consent  of  the 
former.  It  is  equally  obligatory-  on  both 
parties.  The  surrender  of  a  charter  can  only 
be  made  by  some  formal,  solenm  act  of  the 
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corporation,  and  will  be  of  no  ayall  until 
accepted  by  the  government  There  must  be 
the  same  agrreement  of  the  parties  to  dls- 
Bolre,  that  there  was  to  form,  the  compact 
It  Is  the  acceptance  which  gives  efficacy  to 
the  surrender.  The  dissolution  of  a  corpora- 
tion, It  Is  said,  extinguishes  all  Its  debts. 
The  power  of  dissolving  Itself  by  its  own 
act  would  be  a  dangerous  power,  and  one 
which  cannot  be  supposed  to  exist  Boston 
Glass  Manufactory  v.  Langdon,  41  Mass.  (24 
Pick.)  49,  63,  35  Am.  Dec.  292. 

Of  estate. 

''Surrender**  is  defined  to  be  the  resig- 
nation of  a  particular  estate  for  life  (Mr  for 
years  to  one  In  the  Immediate  reversion  or 
remainder.  Bedford  v.  Terhune  (N.  T.)  !J7 
How.  Prac.  422.  447;  CJoe  v.  Hobby,  72  N.  Y. 
141,  145,  28  Am.  Rep.  120;  Welcome  v.  Hess, 
27  Pac.  369,  370,  90  Cal.  607,  25  Am.  St 
Rep.  145;  Gluck  v.  City  of  Baltimore,  32  AtL 
515,  516,  81  Md.  815,  48  Am.  St  Rep.  515; 
Dayton  v.  Cralk,  1  N.  W.  813,  815,  26  Minn. 
133. 

A  surrender  is  the  yielding  up  of  mn  es- 
tate for  life  or  years  to  him  that  hath  the 
immediate  estate  In  reversion  or  remainder, 
wherein  the  estate  for  life  or  years  may 
drown  by  mutual  agreement  Sprlngsteln  ▼. 
Schermerhorn  (N.  Y.)  12  Johns.  357,  861; 
SchlelTelln  v.  Carpenter  iN.  Y.)  15  Wend. 
400,  404;  Brewer  v.  National  Union  Bldg. 
Ass'n,  46  N.  B.  752,  753,  166  111.  221 ;  Hays 
Y.  Goldman,  72  S.  W.  563,  564,  71  Ark.  251. 

"Surrender"  Is  the  yielding  up  of  an  es- 
tate for  life  to  him  who  has  the  Immediate 
estate  In  reversion  or  remainder,  by  which 
the  lesser  estate  Is  merged  In  the  greater 
by  mutual  agreement  Fisher  v.  Edington, 
80  Tenn.  (12  Lea)  189,  194;  Dayton  v. 
Cralk,  1  N.  W.  813,  815,  26  Minn.  133. 

"Surrender"  is  the  yielding  up  of  an 
estate  for  life  or  years  to  him  who  has  the 
immediate  reversion,  wherein  the  estate  be- 
comes subdivided  by  mutual  agreement  be- 
tween the  two  parties.  Churchill  ▼.  Lam- 
mers,  60  Mo.  App.  244,  24a 

A  surrender  Is  a  flowing  of  a  lesser  es- 
tate into  a  greater,  like  an  estate  for  years 
into  an  Immediate  remainder  In  fee.  Wit- 
mark  V.  New  York  El.  B.  Co.,  27  N.  Y.  Supp. 
777,  778,  76  Hun,  302. 

Where  a  transfer  of  the  whole  interest 
in  an  estate  for  life  or  for  years  Is  made  to 
the  person  holding  the  Immediate  reservation 
or  remainder  In  fee,  the  estate  transferred 
is  extinguished  by  merger,  and  the  trans- 
fer operates  as  a  surrender,  even  though  the 
instrument  was  called  a  "lease,"  and,  the 
sum  reserved  was  called  a  ''rent"  Scotfs 
Bz*z  V.  Scott  (Va.)  18  Grat  150,  159. 

"Surrender"  Is  a  yielding  up  of  an  estate 
to  the  landlord,  so  that  the  leasehold  interest 


becomes  extinct  by  mutual  agreement  between 
the  parties.  Brown  v.  Calms,  77  N.  W.  478, 
481,  107  Iowa,  727 ;  Robertson  Broa  v.  Wins- 
low  Bros.,  74  S.  W.  442,  443,  99  Mo.  App. 
546;  Buck  y.  Lewis,  46  Mo.  App.  227,  232; 
Hullng  V.  Roll,  43  Mo.  App.  234. 

"Surrender"  applies  to  the  termination 
of  a  renting  term  before  it  has  expired  by 
the  acceptance  on  the  part  of  the  landlord 
of  a  surrender  of  the  premises.  Bxcelsior 
Steam  Power  Co.  r.  Halsted,  5  App.  Div.  124, 

125,  39  N.  Y.  Supp.  43. 

A  surrender  Is  either  in  express  words, 
by  which  the  lessee  manifests  his  Intention 
of  yielding  up  his  Interest  in  the  premises, 
or  by  operation  of  law,  where  the  parties, 
without  express  surrender,  do  some  act 
which  implies  that  they  have  both  agreed 
to  consider  the  surrender  made.  Robertson 
Bros.  V.  Wlnslow  Bros.,  74  S.  W.  442,  443, 
99  Mo.  App.  546  (citing  Hullng  y.  Roll,  43 
Mo.  App.  234);  Brewer  v.  National  Union 
Bldg.  Ass*n,  46  N.  B.  752,  753,  166  111.  221 ; 
Woodward  v.  Llndley,  43  Ind.  833,  342;  Day- 
ton V.  Cralk,  26  Minn.  183,  1  N.  W.  818. 

"Surrender"  is  either  in  express  worda, 
by  which  the  lessee  expresses  his  Intention 
of  yielding  up  the  premises,  or  else  by  opera- 
tion of  law.  Buck  ▼•  Lewis,  '46  Ma  App. 
227,  232. 

A  surrender  may  be  made  by  agreement 
of  parties  or  by  operation  of  law,  and,  when 
made,  the  estate  of  the  lessee  terminates, 
and  tlie  relation  of  landlord  and  tenant  ceaB- 
es.  Hays  ▼.  Goldman,  72  8.  W.  563,  664,  71 
Ark.  251. 

A  surrender,  such  as  will  terminate  a 
lease  and  the  obligations  of  the  parties  there- 
under, may  be  by  agreement,  express  or  im- 
plied, or  by  operation  of  law;  but  in  any 
case  the  facts  must  suffice  to  establish  an 
acceptance  by  the  landlord  or  an  intent  up- 
on his  part  to  terminate  the  agency.  Where 
a  lessee  removed  from  demised  premises  be- 
fore the  end  of  the  term,  testimony  of  the 
lessor  that  the  shelving,  etc.,  used  by  the  les- 
see was  merely  covered  with  curtains,  but 
was  not  used  by  the  lessor,  and  that  the  floor 
space  In  the  show  window  was  used  by  the 
lessor,  but  not  in  such  manner  as  to  Inter- 
fere with  the  use  to  which  the  lessee  put  It, 
Is  sufficient  to  sustain  a  finding  that  there 
was  not  a  surrender  and  acceptance.  Requa 
V.  Domestic  Pub.  Co.,  32  N.  Y.  Supp.  125, 

126,  11  Misc.  Rep.  322. 

The  effect  of  a  surrender  on  the  part  of 
a  tenant  Is  to  pass  the  estate  of  the  tenant 
to  the  landlord,  and  this  results  in  the  ex- 
tinguishment of  the  rent  reserved,  which  is 
not  due  at  the  time  of  the  surrender.  Mil- 
ling V.  Becker.  96  Pa.  182,  185. 

A  landlord  leased  a  building  for  five 
years^  and  after  the  tenant  had  occupied  the 
premises  for  about  a  year  he  abandoned  the 
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nine  and  sent  tbe  keys  to  tbe  landlord. 
Aboat  two  months  later  the  landlord  painted 
the  front  of  the  building,  obliterated  the 
gifDS  of  the  tenant,  and  made  repairs.  Soon 
afterwards  he  relet  the  premises  at  a  less 
rent  for  a  period  of  fire  years,  without  noti- 
fying the  tenants  that  he  did  it  oo  their  ac- 
count It  was  held  that  the  landlord  ac- 
cepted the  surrender  of  the  lease  by  the  ten- 
ant Welcome  y.  Hess^  27  Pac.  869,  370,  90 
GtL  507,  25  Am.  St  Rep.  14fi. 

Sending  a  key  to  the  owner,  without 
more,  is  not  such  a  surrender  and  acceptance 
u  win  discharge  a  tenant's  liability  for  rent 
Newton  y.  Speare  Laundering  Co.,  87  AtL 
U,  12, 19  R.  L  646. 

Plaintur  had  leases  of  four  lots,  execut- 
ed before  the  construction  of  defendant's 
elerated  railroad  in  a  street  on  which  the 
lots  abutted;  the  leases  requiring  the  lessee 
to  erect  buildings  on  the  lots,  and  the  lessor 
covenanting  to  renew  the  leases  for  two 
terms.  The  leases  elpired  after  the  con- 
•tniction  of  the  road,  and  plaintiffs,  who  had 
erected  ilYe  buildings,  took  Ayo  leases  for  a 
renewal  term,  instead  of  four,  in  order  to 
partition  their  interests,  and  surrendered  the 
erlglnal  leases.  Held,  that  the  estate  creat- 
ed by  the  original  leases  was  not  thereby 
tnrr«idered,  but  the  subsequent  leases  were 
ihnply  renewals.  Witmark  y.  New  York  El. 
B.  Co.,  27  N.  Y.  Supp.  777,  778,  76  Uun,  802. 

Where  a  lessor  tells  the  lessee  to  quit 
tbe  premises,  and  the  lessee  does  quit,  and 
tbe  lessor  takes  possession  himself  or  ac- 
cepts rent  from  another,  such  change  of  pos- 
leeslon  by  mutual  agreement  (^>erateB  as  a 
surrender  of  the  lease.  Boyd  y«  George 
(Neb.)  89  N.  W.  271,  272. 

A  surrender  of  a  term  by  agreement, 
whether  express  or  implied,  is  the  act  not 
of  the  lawy  but  of  the  parties.  Felker  y. 
Richardson,  82  AU.  830,  831,  67  N.  H.  509. 

Of  lasiunuioe  polioy* 

To  "surrender^  means  to  cancel  or  yield 
op.  Such  was  held  to  be  its  meaning  in  a 
life  policy  stipulating  that  after  the  payment 
of  three  annual  premiums  the  insured  might 
surrender  the  policy  within  six  months  after 
default  and  receiYe  a  paid-up  policy  for  the 
stated  amount  Wells  y.  Vermont  Life  Ins. 
Co.,  63  N.  B.  678.  28  Ind.  App.  620,  88  Am. 
8t  Rep.  208. 

Plaintiff's  first  count  in  an  action  on  a 
policy  insuring  chattels  alleged  a  condition 
prohibiting  a  removal  of  the  chattels,  a 
waiver  thereof,  removal  to  another  place 
with  defendant's  consent,  and  a  loss.  The 
second  count  alleged  a  surrender  of  the  pol- 
icy at  defendant's  request,  that  it  might  be 
modified  to  cover  the  goods  in  the  new  place^ 
an  agreement  to  insure  until  the  policy  was 
modified,   and  a    loss   befiore   modification. 


Held,  that  the  word  "surrender"  meant  a 
handing  over  of  the  document  to  the  insur- 
ance company  for  the  purpose  of  modifica- 
tion. Goodhue  Y.  Hartford  li'ire  Ins.  Co.,  66 
N.  IL  1039,  1040,  176  Mass.  187. 

SUBltEIfBEB     BY     OPERATIOK     OF 
XJIW. 

''A  surrender  may  arise  either  from  the 
express  agreement  of  the  parties  or  by  op- 
eration of  law,  and  whenever  a  surrender  is 
implied  from  acts  of  the  parties  it  is  a  sur- 
render by  the  operation  of  law."  Hart  Y. 
Pratt,  63  Pac.  7U,  712,  19  Wash.  660. 

"Surrender  by  operation  of  law"  may  be 
derived  from  the  acts  of  the  parties,  or  ef- 
fected by  words  manifesting  the  intention 
of  the  lessee  to  yield  up  the  estate,  or  by 
acts  of  the  parties  which  imply  that  both 
agree  to  consider  the  surrender  as  made.  A 
surrender  is  implied  and  effected  by  opera- 
tion of  law  when  another  estate  is  created 
by  the  reversioner,  with  the  assent  of  the 
tenant,  incompatible  with  the  existing  estate 
or  term,  as  by  the  taking  of  a  new  leaae  by 
the  lessee.  Copper  y.  Fretnoransky,  16  N.  Y. 
Supp.  866»  867. 

To  constitute  a  surrender  of  a  term  by 
operation  of  law,  overt  acts  of  both  parties 
inconsistent  with  the  continuance  of  the  term 
are  essential.  Felker  y.  Uichardson,  32  Atl. 
830,  831,  67  N.  H.  609. 

To  constitute  a  "surrender  by  operation 
of  law,"  there  must  not  only  be  an  abandon- 
ment by  the  tenant,  but  an  acceptance  there- 
of by  the  landlord  as  a  surrender.  It  is  only 
when  the  minds  of  the  parties  to  a  leaae 
concur  in  a  common  intent  to  relinquish  the 
relation  of  landlord  and  tenant  and  execute 
this  intent  by  acts  which  are  tantamount  to 
a  stipulation  to  put  an  end  thereto,  that  a 
surrender  by  act  and  operation  of  law  arises. 
Where  a  lease  authorized  a  landlord,  if  the 
premises  became  vacant  during  the  term,  to 
re-enter  and  relet  the  same,  and  apply  the 
rent  to  the  expense  of  re-entering  and  relet- 
ting, and  of  the  rent  due,  a  re-entry  and  r^ 
letting  of  the  premises  by  the  landlord  on 
their  vacation  by  the  tenant  was  not  a  sur- 
render by  operation  of  law.  Jones  v.  Rush- 
more,  60  AtL  687,  688.  67  N.  J.  Law,  167. 

A  surrender  in  law  arises  where  the  par- 
ties, without  any  express  surrender,  do  an 
act  so  inconsistent  with  the  subsisting  rela- 
tion of  landlord  and  tenant  as  to  imply  an 
intention  that  the  lessor  should  be  in  tbe 
same  situation  as  if  nn  express  surrender 
had  been  made.  A  surrender  of  a  lease  by 
operation  of  law  may  arise  from  any  condi- 
tion of  facts  voluntarily  assumed  by  the  par- 
ties, and  incompatible  with  the  continued 
existence  of  the  relation  of  landlord  and  ten- 
ant between  them.  McAdam,  Land!.  &  T. 
p.  1270.    Where  a  tenant  voluntarily  vacates 
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the  premises  before  the  expiration  of  the 
term,  and  delivers  the  keys  to  the  landlord 
at  the  tatter's  request,  who  retains  them, 
and  during  the  term  advertises  the  premisec 
for  rent,  an  Implied  surrender  arises  by  op- 
eration of  law,  and  the  tenant  is  not  liable 
for  future  rent  Ledsinger  T.  Burke,  88  EL 
E.  313,  113  Ga.  74. 

A  surrender  by  a  tenant  to  his  landlord 
by  operation  of  law  Is  said  to  exist  when  the 
owner  of  a  particular  estate  has  been  a  party 
to  some  act  having  some  other  object  than 
that  of  surrender,  but  which  object  cannot 
be  effected  while  the  particular  estate  con- 
tinues, and  the  validity  of  which  act  he  is 
by  law  estopped  from  disputing.  Such  sur* 
render  Is  said  to  be  the  act  of  the  law,  and 
takes  place  independently  of  the  intention 
of  the  parties.  Brown  v.  Cairns,  77  N.  W. 
478,  481,  107  Iowa,  727. 

A  surrender  exists  by  act  or  operation 
of  law  when  the  parties,  without  any  ex- 
press surrender,  do  some  act  so  Inconsistent 
with  the  subsisting  relation  of  landlord  and 
tenant  as  to  imply  that  they  have  both 
agreed  to  consider  the  surrender  as  made. 
Where  a  tenant  of  premises  made  a  contract 
for  the  purchase  of  the  same,  and  made  part 
payment,  the  agreement  providing  for  the 
execution  of  a  deed  on  payment  of  the  bal- 
ance, and  thereafter  refused  to  pay  the  bal- 
ance of  the  purchase  price  until  the  title  was 
approved,  no  demand  being  made  for  the 
rent  and  none  being  paid,  there  was  a  sur- 
render of  the  lease,  and  the  relation  of  land- 
lord and  tenant  ceased.  Lewis  v.  Angermll- 
ler,  85  N.  Y.  Supp.  69,  70,  89  Hun,  65. 

A  surrender  by  operation  of  law  takes 
place  where  the  owner  of  a  particular  estate 
has  been  a  party  to  some  act,  the  validity  of 
which  he  is  by  law  afterwards  estopped  from 
disputing,  and  which  would  not  be  valid  If 
his  particular  estate  had  continued  to  exist 
Smith  V.  Pendergast,  3  N.  W.  978,  980,  26 
Minn.  318. 

A  surrender  in  law  was  effected  by  the 
acceptance  of  a  new  lease  of  the  premises 
from  the  lessor  for  the  whole  or  a  part  of  the 
time  embraced  in  the  former  one,  because  It 
necessarily  Implied  a  termination  and  sur- 
render of  that  lease.  Schieffelin  v.  Carpen- 
ter (N.  Y.)  15  Wend.  400,  404. 

A  surrender  is  Implied,  and  so  effected 
by  operation  of  law,  when  another  estate  Is 
created  by  the  reversioner  or  remainderman, 
with  the  assent  of  the  termor,  incompatible 
with  the  existing  estate  or  term.  Coe  v. 
Hobby,  72  N.  Y.  141,  145,  28  Am.  Rep.  120. 

SURRENDER  IK  FACT. 

A  surrender  In  fact  is  one  by  express 
words  fairly  manifesting  the  Intention  of  the 
lessee  to  yield  up  his  Interest    Ledsinger  y. 


Burke,   88    8.   XL   813,   113    Ga.   74   <cltlii|r 
McAdam,  Landl.  &  T.  p.  1263). 

SVBRENDEB  YALWB. 

Bee  "Cash  Surrender  Value."' 

SURREPTITIOUSLY. 

The  word  "surreptitiously,'*  as  used  In 
Rev.  St  S  4920  [U.  S.  Comp.  St  1901.  p. 
3394],  requiring  one  who  contests  the  valid- 
ity of  a  patent  on  the  ground  of  prior  con- 
ception to  show  that  the  patentee  has  sur- 
reptitiously or  unjustly  obtained  the  patent, 
is  not  S3monymous  with  the  word  **unjustly." 
as  used  in  the  statute;  and  therefore  It  is 
not  necessary  that  actual  fraud  and  theft  of 
the  Idea  by  the  patentee  should  be  shown, 
for,  though  the  word  •'unjustly**  may  include 
the  idea  of  a  thing  done  fraudulently  and 
secretly.  Its  ordinary  meaning  Is  contrary  to 
Justice  or  that  which  is  right  Yates  ▼.  Hu- 
son  (D.  O.)  8  App.  Cas.  93,  99. 

Allegations  In  a  bill  that  certain  things 
were  done  surreptitiously  is  a  mere  state- 
ment of  conclusion,  not  admitted  by  demur- 
rer. It  neither  informs  the  conscience  of  the 
court  of  the  facts  of  the  case  upon  which  It 
is  asked  to  act,  nor  enables  the  defendant 
to  meet  the  accusation  of  wrongdoing  made 
against  him.  Lumley  v.  Wabash  B.  Co.  (U. 
S.)  71  Fed.  21,  28. 

SURROGATE. 

The  settlement  of  estates  of  deceased 
persons  from  very  early  times  has  devolved 
upon  other  than  common-law  courts.  Our 
surrogate*s  court  dates  back  to  the  act  of 
March  16,  1778.  Before  the  Revolution  the 
powers  and  duties  of  the  surrogate  vested  in 
the  colonial  Governor,  who  by  virtue  of  his 
office  was  Judge  of  the  prerogative  court  or 
the  court  of  probates,  as  It  was  sometimes 
called.  When  the  government  of  this  prov- 
ince was  committed  to  Gov.  NlcoUs,  by  the 
Duke  of  York,  there  was  framed  what  was 
afterwards  known  as  the  "Duke's  Laws.*' 
Under  these  laws  the  province  was  divided 
into  three  ridings.  In  each  of  which  was  a 
court  of  sessions,  composed  of  the  Justices 
of  the  peace  residing  therein,  who  held  a 
session  twice  a  year.  To  this  court  was  com- 
mitted the  probate  of  wills,  the  appointment 
of  executors  and  administrators,  and  the  ap- 
pointment of  guardians;  but  if  the  estate 
exceeded  £100,  all  proceedings  upon  the  pro- 
bate of  wills  and  all  records  in  cases  of  ad- 
ministration had  to  be  transmitted  to  the 
secretary  of  the  province',  where  they  were 
required  to  be  recorded,  and  where  letters 
testamentary,  of  administration,  and  of  the 
final  discharge  of  executors  and  administra- 
tors were  granted  by  the  Governor  under 
seal  of  the  province.     In  1686  Instructions 
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were  transmitted  to  Got.  Dongan,  dlrecttnc 
him  to  add  to  tbe  Jurisdiction  of  tlie  Ooyer^ 
nor,  as  Judge  of  the  prerogatiye  court,  the 
ecclesiastical  Jurisdiction  of  the  Archbishop 
of  Canterbury;  and  three  years  later  there 
was  also  added  the  ecclesiastical  Jurisdiction 
of  the  Bishop  of  London,  so  far  as  it  related 
to  testamentary  matters  or  the  administra- 
tion of  the  estates  of  intestates.  Subsequent- 
ly, when  the  colony  became  more  extensively 
settled,  the  Goyernor  appointed  deputies,  to 
whom  were  delegated  the  power  to  act  for 
him  in  such  cases,  and  these  deputies  subse- 
quently became  known  by  the  title  of  surro- 
gates. Malone  t.  Sts.  Peter  &  Paul's  Church 
of  Brooklyn,  G4  N.  B.  961,  963,  172  N.  Y.  269. 

The  word  "surrogate^'  where  It  is  used 
in  the  text,  or  in  a  bond  or  undertaking  giv- 
en pursuant  to  any  of  the  provisions  of  the 
chapter  relating  to  surrogates'  courts,  in- 
cludes every  ofDcer  or  court  vested  by  law 
with  the  functions  of  surrogate.  Code  Civ. 
Pioc.  N.  Y.  1899,  S  2514,  subd.  7. 

8UBBOGATE»S  OOUBT. 

Distinct  tribunals  for  the  establishment 
of  wills  and  administration  of  the  assets  of 
men  dying  with  or  wlthodt  wills  are  vari- 
ously called  **prerogative  courts,"  "probate 
courts,"  "surrogate  courts,"  and  "orphans' 
courts."  Robinson  v.  Fair,  9  Sup.  Ct  80,  35, 
128  U.  S.  53,  32  L.  Ed.  415. 

A  surrogate's  court  is  a  creation  of  the 
statute,  of  inferior  and  limited  Jurisdiction. 
Those  claiming  under  the  decree  of  a"  sur- 
rogate must  show  affirmatively  his  author- 
ity to  make  It  and  the  facts  which  give  him 
jQFlsdlction.  In  respect  to  accountings  by 
testamentary  trustees  or  guardians,  a  surro- 
gate takes  no  incidental  powers  or  construct- 
tive  authority  by  implication  which  is  not 
expressly  given  by  statute.  In  re  Hawley, 
10  N.  B.  352,  357,  104  N.  Y.  250. 

A  surrogate's  court  is  to  carry  out  and 
give  effect  to  the  provisions  of  a  will,  and 
not  to  defeat  it  In  re  Cornell's  Will,  41  N. 
T.  Supp.  265,  258,  17  Misc.  Rep.  468  (citing 
Hflrtnett  t.  WandeU,  60  N.  Y.  346^  19  Am. 
Rep.  194). 


SURVEY. 

See  "Chamber  Survey**;  "Including  Sur- 
vey"; "Inclusive  Survey";  "Notorious 
Survey";  "Regular  Survey." 

•To  survey"  has  several  slgniticatlons. 
It  may  mean  to  inspect,  or  take  a  view  of; 
to  view  with  attention;  to  view  with  a 
sorntinlzlng  eye;  to  examine  with  reference 
to  condition,  situation,  and  value;  to  meas- 
nre  as  land;  and  many  others.  "Survey" 
as  a  noun  may  mean  an  attentive  or  par- 
tlmltr  view  or  examination,  with  tbe  design 


to  ascertain  the  condition,  quantity,  or  valiM. 
Fulton  V.  Town  of  Dover,  6  Atl.  633,  638^  6 
Del  Ch.  L 

la  Insnraaoe. 

In  considering  a  condition  of  an  insur- 
ance policy,  which  made  the  application, 
plan,  and  survey  or  description  of  the  prop- 
erty a  part  of  the  contract  and  a  warranty 
by  the  assured,  the  court  said:  "A  careful 
study  of  the  cases  will  show,  what  was  like- 
wise testified  to  by  experts  on  the  stand, 
that  'plan,'  'application,'  and  'survey'  were 
often  used  in  the  contracts  as  meaning  the 
same  thing.  'Survey'  is  the  word  employed 
most  commonly,  and  it  is  not  difficult  to  dis- 
cover how  it  came  to  be  used  instead  of 
'application.'  When  a  person  wrote  to  a 
company  for  insurance  upon  his  house  or 
mill,  his  letter  was  an  application,  but  not 
often  a  full  and  satisfactory  one,  and  the 
company  would  send  back  a  form  for  a  more 
full  application.  This  paper  usually  had  a 
caption  stating  ttiat  it  was  to  be  the  basis 
for  the  insurance,  and  contained  printed 
questions,  with  directions  how  they  should 
be  answered.  This  paper  was  filled  out  and 
signed  by  the  assured,  or  by  his  agent,  or  by 
the  agent  of  the  company,  and  was  the  final 
application;  but,  to  avoid  misunderstanding, 
it  came  to  be  called  a  'survey,'  as  in  many 
cases  the  original  letter  might  be  called  an 
'application.'  "  In  the  case  at  bar,  the  ap- 
plication was  oral  to  the  president  of  the 
insurance  company,  who  said:  "Send  me  a 
copy  of  the  plan,  and  your  statements,  and 
I  will  insure."  The  assured  sent  a  memo- 
randum of  the  facts  which  he  had  stated 
and  a  map  or  plan  showing  the  premises. 
These  papers  the  court  held  did  not  consti- 
tute such  an  application,  plan,  survey,  or  de- 
scription as  was  referred  to  in  the  conditions 
of  the  policy.  Albion  Lead  Works  v.  Wil- 
liamsburg City  Fire  Ins.  Co.  (U.  S.)  2  Fed. 
479,  483,  484. 

Same— Marine  insvranee. 

"A  'survey,'  as  the  term  is  used  in  ma- 
rine Insurance,"  says  Mr.  Justice  Story,  "is 
a  common  public  document,  looked  to  by 
both  underwriters  and  owners  as  affording 
the  means  of  ascertaining  upon  the  very 
spot,  at  the  very  time,  tHe  state  and  condi- 
tion of  the  ship  and  other  property  at  haz- 
ard." In  the  case  of  The  Henry  (U.  S.)  11 
Fed.  Cas.  1153,  Judge  Betts  examines  the 
office  and  nature  of  a  survey.  The  wise  pre- 
caution of  the  maritime  law  has  pointed  to 
one  item  of  proof,  which,  if  not  necessary, 
will  nevertheless  be  demanded,  unless  its 
absence  be  satisfactorily  accounted  for;  that 
is,  a  precedent  examination  of  the  vessel  by 
competent  surveyors,  and  their  report  stat- 
ing her  condition  and  advising  a  sale.  A 
survey  by  competent  surveyors,  containing 
a  statement  of  the  injury  and  a  strong  rec- 
ommendation to  sell,  will  be  an  important 
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Blement  In  the  proofs  in  determining  the 
^character  of  the  emergency,  and  especially 
the  good  faith  of  the  master.  Hathaway  y. 
Sun  Mat  Ins.  CSo.,  21  N.  Y.  Super.  Ct  (8 
Bosw.)  33,  68. 

The  word  "survey,**  as  used  In  a  marine 
insurance  policy,  means  a  common  public 
document,  looked  to,  both  by  underwriters 
and  owners,  as  affording  the  means  of  as- 
certaining upon  the  very  spot,  at  the  rery 
time,  the  state  and  condition  of  the  ship  and 
other  property  at  hazard.  In  some  policies, 
as,  for  example,  when  what  is  technically 
called  the  "rotten  clause"  is  inserted,  such  a 
document  seems  Indispensable,  as  the  sur- 
yey  may  amount  to  a  discharge  of  the  un- 
derwriters. Potter  T.  Ocean  Ins.  06.  (U.  S.) 
19  Fed.  Oas.  1173,  1178. 

''Survey,"  as  used  In  the  law  of  marine 
insurance.  In  its  strict  signification,  as  well 
as  In  the  broader  meaning  which  It  may  be 
supposed  to  have  as  applied  to  the  subject- 
matter,  can  be  taken  to  Import  only  a  plan 
and  description  of  the  present  existing  state, 
xx>ndltion,  and  mode  of  use  of  the  propoiy. 
Denny  v.  Oonway  Stock  ft  Mutual  Fire  Ina. 
Co.,  79  Mass.  (18  Gray)  492,  497. 

Of  la&d. 

A  "survey  of  lands,'*  under  the  Spanish 
government,  as  with  us,  meant  and  consisted 
in  the  actual  measurement  of  land,  ascer- 
taining the  contents  by  running  lines  and 
angles  with  compass  and  chain,  establishing 
-comers  and  boundaries,  and  designating  the 
same  by  marking  trees,  fixing  monuments, 
or  referring  to  existing  objects  of  notoriety 
on  the  ground,  giving  bearings  and  dlstan- 
<!e8,  and  making  descriptive  field  notes  and 
plots  of  the  work.  Winter  V.  United  States 
<U.  8.)  30  Fed.  Oas.  350  (citing  Blllcott  v. 
Pearl.  35  U.  S.  [10  Pet]  441,  9  L.  Bd.  475; 
United  SUtea  v.  Hanson,  41  U.  a  [16  Pet] 
198,  10  L.  Ed.  985). 

The  word  "survey,"  as  used  In  a  stat- 
ute relating  to  the  fixing  of  boundary  lines 
between  counties,  providing  that  the  state 
engineer  shall '  run  out  and  establish  such 
lines  as  nearly  as' may  be  in  accordance  with 
defective  description,  in  company  with  the 
county  surveyors,  but  provided  that.  If  the 
county  surveyors  shall  not  appear  and  assist 
In  making  such  survey  after  due  notice.  It 
shall  not  affect  or  Invalidate  such  survey, 
does  not  of  necessity  mean  an  actual  survey. 
Hinsdale  County  v.  Mineral  County,  48  Pac 
^5,  678,  9  Oolo.  App.  368. 

A  survey  In  which  all  the  comers  are 
marked,  and  all  the  lines  run  and  marked, 
except  the  closing  line  between  the  first  and 
last  comer  stones,  is  a  legal  survey  under 
the  Utah  statutes;  and,  if  three  sides  of 
a  quadrilateral  survey  are  run,  the  fact  that 
the  street  line  connecting  the  extremity  of 
the  two  side  lines  is  not  rum  does  not  ren- 


der the  survey  InsufiSclent    Alford  t.   De- 
wln,  1  Nev.  207,  214. 

A  survey  under  a  proprietary  title  is  not 
a  conveyance.  It  Is  an  instrument  sui  gen- 
eris in  the  nature  of  a  partition;  a  customary 
mode  In  which  a  proprietor  has  set  off  to 
himself  in  severalty  a  part  of  the  common 
estate.  Jennings  v.  Bumham,  56  N.  J.  LiaWp 
289,  291,  28  Atl.  1048. 

Bame-^Aa  sraat  or  looatloB, 

"Survey,"  as  used  In  a  description  in  a 
trust  deed  conveying  "the  B.  survey,  lying 
In  what  is  known  as  the  I.  pasture.  In  C. 
and  A.  counties,"  Is  synonymous  with  the 
word  "land,"  or  "grant;"  or  "location." 
Clark  V.  Gregory  (Tex.)  26  S.  W.  244. 

Banio-^Aa  map  ov  plat. 

In  a  contract  for  the  conveyance  of  land 
according  to  a  certain  survey,  the  words  "sur- 
vey" applies  as  well  to  the  map  or  plat, 
showing  the  result  of  the  actual  examination 
of  the  ground,  as  to  the  examination  itself. 
Hahn  v.  Cotton,  87  &  W.  919,  920^  136  Mo. 
216. 

fjame    Undergrewad  Bvrrey. 

"Survey"  means  to  Inspect  or  examine 
with  reference  to  situation,  condition,  or 
value;  to  determine  the  boundaries,  extent, 
position,  etc.  So  that,  as  used  in  Code  Civ. 
Proc:  S  1682,  providing  that  in  actions  re- 
lating to  real  estate  the  couri  may  grant 
leave  to  enter  on  property  to  make  a  survey, 
does  not  limit  the  survey  to  the  surface,  but 
may  allow  an  underground  survey,  where 
the  defendant  has  tunneled  from  bis  land  in 
the  plaintiff's  land  in  removing  materials. 
Howe's  Cave  Line  &  Cement  Co.  v.  Howe's 
Oave  Ass'n,  34  N.  Y.  Supp.  848^  851«  88  Hun, 
554. 

Of  logs. 

Gen.  St  S  2406»  providing  that  no  not* 
vey  of  any  logs  shall  be  received  in  any 
court  in  this  state,  except  the  survey  of 
the  surveyor  general  or  his  deputy,  "survey" 
means  the  act  of  counting  and  measuring 
the  logs,  and  ascertaining  how  many  feet 
they  contain,  and  does  not  mean  the  scale 
bill,  or  the  record  thereof,  or  any  otber 
written  document  or  record.  Antill  v.  Pot- 
ter, 71  N.  W.  935,  936^  69  Minn.  192. 

Of  railroad. 

"Map  and  survey,"  as  used  in  reference 
to  the  location  of  a  railroad,  means  not  only 
a  delineation  on  paper  or  other  material, 
giving  a  general  or  approximate  idea  of  the 
situation  of  the  road,  but  also  such  full  and 
accurate  notes  and  data  as  are  necessary  to 
furnish  complete  means  for  Identifying  and 
ascertaining  the  precise  position  of  every  part 
of  the  line,  with  courses  and  distances 
throughiut,  so  that  there  can  be  no  doubt 
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irbere  any  portion  of  it  is  to  be  f otmd.  San 
Francisco  ft  S.  J.  Valley  Ry.  Go.  y.  Goald,  00 
Pac  411,  412,  122  CaL  601  (citing  Conven  T. 
Grand  Rapids  &  L  R.  Go^  18  Mich.  466). 

Tbe  word  "sarrey^  does  not  necessarily, 
sx  Tl  termini,  mean  a  map  or  profile.  They 
are  sometimes  nsed  as  convertible  terms,  bnt 
not  always.  Books  filed  by  a  railroad  in  the 
office  of  the  Secretary  of  State,  containing 
a  description  in  words  and  figures  of  the 
commencement  of  the  road,  the  different  sta- 
tions, the  courses  and  distances  between  such 
Btationa,  and  the  number  of  stations  to  the 
termination  of  the  road,  are  a  survey,  within 
tbe  meaning  of  the  company's  charter,  r»> 
quiring  ttiat  a  survey  of  its  route  and  loca- 
tion shall  be  deposited  in  the  office  of  the 
Secretary  of  State.  Attorney  General  v. 
Stevens,  1  N.  J.  Eq.  (Saxt)  869,  886^  22  Am. 
Dec.  626. 

BUB.VETOR  OF  HIOHWATS. 

A  'Purveyor  of  highways"  Is  merely  a 
ministerial  officer  of  the  town  council,  sub- 
ject to  their  direction  and  control,  with  no 
authority  to  incur  any  indebtedness  against 
the  town,  except,  perhaps,  in  case  of  emer^ 
gency,  such  as  the  removal  of  snow  or  oth- 
er obstmction  from  the  highways,  and  is 
clothed  with  very  limited  and  well-defined 
powers  and  duties.  Sweet  t.  Oonley,  39  AtL 
826,  327,  20  R.  I.  881. 

SURVIVE-SURVIVING  -  SURVIVOR. 

"Survivoi^*  is  usually  applied  to  the  lon- 
gest liver  of  two  or  more  partners  or  trus- 
tees, and  has  been  applied  In  some  cases  to 
the  longest  liver  of  Joint  tenants  and  lega- 
tees, and  to  others  having  a  Joint  interest  in 
tnythiug;  but  it  has  no  application  to  per- 
•0Q8  related  as  principal  and  agent,  and  an 
aisured,  in  an  action  against  the  company, 
li  not  prohibited  from  testifying  as  to  con- 
Tersations  with  defendant's  agent,  since  de- 
ceased. Reynolds  v.  Iowa  &  Nebraska  Ins. 
Co..  46  N.  W.  659,  660,  80  Iowa,  563. 

In  an  action  against  a  partnership^  evi- 
dence of  a  conversation  between  plaintiff  and 
a  deceased  partner  is  inadmissible,  under 
Code  1873,  {  3039,  enacting  that  no  party  to 
an  action  shall  be  examined  in  regard  to  any 
personal  transactions  between  him  and  the 
deceased  person  against  the  survivor  of  such 
deceased  person.  Salyers  ▼.  Munroe^  73  N. 
W.  606,  607,  104  Iowa,  74. 

By  the  word  "survivor,**  as  used  in  Acts 
1S82,  c  160,  prohibiting  an  interested  per- 
son from  testifying  as  to  certain  transac- 
tions, is  meant  any  person  who,  by  reason 
of  Ms  surviving  the  deceased,  would  become, 
IS  sach  sunrivcHT,  interested  in  the  subject 
of  the  controversy,  as,  for  instance,  a  widow 
wiM>  claimed  a  share  of  bar  husband's  es- 


tate, when  the  questidn  was  whether  her  hus- 
band in  his  lifetime  had  given  away  such 
property,  or  whether  it  was  her  husband's 
at  the  time  of  his  deAth.  Seabright  v.  Sea- 
bright,  28  W.  Va.  412,  459. 

Where  a  trust  deed  conveys  certain 
property  to  certain  trustees,  and  to  the  sur- 
vivor of  them,  or  the  assigns  of  such  sur- 
vivor, the  term  •*the  survivor  or  his  assigns" 
necessarily  imports  the  power  to  transfer  by 
the  survivor.  Peck  v.  Ingraham,  28  Miss. 
(6  Gushm.)  246,  262. 

The  description  of  plaintiffs  In  the  com- 
plaint and  in  the  Judgment  as  the  ^'survivors" 
of  a  firm  is  mere  description  and  nothing 
more^  Calling  them  "survivors"  does  not 
make  them  any  the  less  plaintiffs  in  their 
individual  right  and  capacity.  Describing  a 
person  as  the  ''survivor"  is  merely  describ- 
ing, not  the  capacity  in  which  he  sues,  but 
the  mode  in  which  his  title  is  derived.  As 
a  description  it  is  immaterial  and  surplusage. 
In  re  Lawrence  (U.  &)  5  Fed.  349,  852. 

The  word  •^survivor,"  in  a  devise,  must 
be  taken  in  its  plain,  literal  sense,  and  iU' 
eludes  descendants  of  the  Immediate  devisee 
contemplated  by  the  testator.  Bayless  v. 
Prescott,  2  Ky.  Law  Bep.  262,  266,  266»  79 
Ky.  252. 

Where  testator  devised  certain  property 
to  his  daughter,  the  same  to  be  equally  divid- 
ed after  her  death  among  her  children  and 
their  heirs,  and,  if  she  should  die  without 
issue,  It  was  to  be  divided  among  the  sur- 
vivors of  his  children,  the  word  "survivor" 
was  held  to  include  children  of  a  sister  not 
surviving.  Appeal  of  Naglee,  83  Pa«  (9 
Casey)  89,  9L 

As  ref  errlns  to  deatli  of  testator. 

"Surviving,"  as  used  by  a  testator  In  di- 
recting that  his  real  estate  be  divided  into 
as  many  shares  as  there  may  be  surviving 
children,  refers  to  the  death  of  the  testator. 
Appeal  of  Barker  (Pa.)  3  Atl  377. 

A  testator,  as  to  certain  lands,  de- 
clared that,  should  they  not  be  sold  by  him- 
self, "then  I  wish  my  executors  to  dispose 
of  them  to  the  best  advantage,  and,  when  In 
funds  for  the  same  I  wish  for  them  to  divide 
the  money  among  the  whole  of  my  surviv- 
ing children,  share  and  share  alike,  to  them 
and  their  lawful  heirs,  forever."  Held,  that 
the  testator,  by  the  term  "surviving,"  meant 
the  children  who  survived  him,  and  not 
those  who  were  living  when  the  funds  aris- 
ing from  the  sales  were  in  the  hands  of  the 
executors.  Ballard  v.  Connors  (S.  C.)  10 
Rich.  Eq.  380,  392. 

A  will  devising  property  to  testator's 
wife  for  life,  remainder  to  his  "surviving 
brothers  and  sisters,"  is  to  be  construed  as 
meaning  the  brothers  and  sisters  surviving 


SUBVlVB-SUEVIVINa— SURVIVOR     6826     SURVIVE— SURVIVINO^-SURVIVOB 


testator.    Stone  ▼.  Lewis,  5  8.  E.  282,  283, 
84  Va.  474. 

*'Siiryivlng,'*  as  used  by  a  testator  in  a 
deyise  of  real  estate  to  a  certain  party  for 
and  during  the  term  of  her  natural  life, 
and  at  the  time  of  her  decease  to  her  sm> 
Yiving  children,  equally,  share  and  share 
alike,  to  hold  to  them,  their  heirs  and  as- 
signs, forever,  must  be  regarded  as  relating 
to  the  time  of  the  testator's  death,  so  that 
the  children  of  such  party  living  at  that 
time  took  a  vested  remainder  in  fee.  In  re 
Twaddell  (U.  S.)  110  Fed.  145,  150. 

"Surviving,"  as  used  in  a  will  devising 
property  to  A.  for  life,  remainder  to  the 
surviving  children  of  W.  and  J.,  and  their 
heirs,  forever,  the  rents  and  profits  to  be 
divided  among  them  in  equal  proportion, 
share  and  share  alike,  refers  to  the  testator's 
death,  and  not  to  that  of  the  tenant  for  life. 
Long  V.  Prigg,  8  Bam.  &  C.  231. 

A  will  devising  certain  lands  to  the 
"surviving  children"  of  certain  brothers  nam- 
ed meant  only  those  who  were  surviving  at 
the  death  of  the  testator.  Ebcrts  v.  Eberts, 
4  N.  W.  172,  173,  42  Mich.  404. 

"Survivor,"  as  used  in  a  will  empower- 
ing the  executors  to  sell  all  and  any  part 
of  testator's  land  and  pay  his  debts,  the  net 
residue  after  the  payment  of  all  such  debts 
being  given  to  such  executors  and  to  the 
survivor  of  them  as  joint  tenants,  means  one 
who  should  survive  the  death  of  the  testator. 
Forster  v.  Wlnfleld,  23  N.  Y.  Supp.  168,  170, 
8  Misc.  Rep.  435. 

The  words  "sunrlTors  or  survivor,"  In  a 
limitation  following  a  prior  gift,  are  under- 
stood in  Pennsylvania  as  referring  to  the 
death  of  the  testator  (Johnston  t.  Morton, 
10  Pa.  245),  unless  the  intent  to  refer  them 
to  some  other  period  Is  plain  and  manifest 
In  re  Martin's  Estate,  39  Atl.  841,  842,  185 
Pa.  51  (citing  Woelpper's  Appeal,  126  Pa.  562, 
17  AU.  870). 

The  word  "survivors,"  in  a  will  where- 
by a  testator  devised  his  lands  to  his  wife 
for  her  llfe^  and  then  to  hia  children  and 
some  grandchildren  named,  to  be  equally  di- 
vided between  them  at  the  death  of  the 
wife,  and  declared  that  it  was  his  will  that 
the  farm  and  improvements  should  be  sold 
after  the  death  of  his  wife,  so  that  the  pro- 
ceeds should  be  equally  divided  among  the 
survivors 'named  in  the  will,  refers  to  the 
time  of  the  testator's  death.  NicoU  T.  Scott, 
99  III.  529,  540. 

The  phrase  "surviving  children  and  their 
heirs,"  in  a  will  in  which  testator  gives  a 
life  estate  to  his  wife,  and  directs  that  the 
remainder  shall  be  divided  equally  among 
his  surviving  children  and  theh:  heirs,  indi- 
cates that  the  testator  intends  the  estate  in 
remainder  shall  vest  in  Interest  at  his  death. 


If  it  was  his  Intent  that  only  such  children 
should  take  as  survived  hia  widow,  why 
should  he  say  that  his  estate  is  to  be  di- 
vided among  "my  surviving  children  *  and 
their  heirs"?  This  expression  indicates  that 
the  testator  had  in  mind  that,  in  case  any 
of  his  children  should  die  after  his  death 
before  coming  into  the  beneficial  enjoyment 
of  the  estate,  the  heirs  of  such  children 
should  not  be  cut  off.  Grimmer  v.  Fried- 
rich,  45  N.  E.  498,  499,  164  Ul.  245. 

The  word  "surviving,"  as  used  In  a  will 
whereby  the  testatrix  bequeathed  certain 
pecuniary  legacies  to  relations,  and  decreed 
that  her  furniture  be  given  to  her  sister, 
and  all  her  wearing  apparel,  books,  and  pic- 
tures to  the  surviving  families  in  equal  por- 
tions, naming  four  families,  and  further 
gave  the  residue  of  her  estate  to  the  surviv- 
ing members  of  her  brothers'  and  sisters' 
families  above  named  in  equal  parts,  refers 
to  those  surviving  the  testatrix.  Hoadly  t. 
Wood,  71  Oonn.  452,  456,  42  AU.  263. 

As    ref errias   to    lutppenlas    of     othev 
event. 

The  word  "surviving,"  as  used  in  a  Will 
devising  real  estate  to  testator's  daughter, 
and  directing  that  if  the  daughter  died  be- 
fore the  testator's  grandchildren,  or  either 
of  them,  the  property  should  go  to  the  sur- 
viving grandchildren,  has  reference  to  the 
death  of  the  daughter.  Pulse  v.  Osbom,  64 
N.  E.  59,  80  Ind.  App.  631. 

Testator  devised  land  to  his  wife,  on  her 
death  to  be  equfilly  divided  between  his 
children  then  surviving  in  equal  shares.  It 
was  held  that  the  word  "surviving"  means 
surviving  the  last  tenant  for  life.  Acree  ▼. 
Dabney,  32  South.  127,  128,  133  Ala.  437. 

Testator  devised  an  estate  for  life  to  his 
three  daughters,  "and  from  and  immediately 
after  the  decease  of  my  said  daughters,  re- 
spectively, and  as  that  event  happens,  I  give 
and  bequeath  the  estate  and  property  of  the 
daughters  dying,  which  shall  then  be  held 
by  the  said  trustee,  under  this,  my  will,  to 
be  equally  divided  among  the  survivins^ 
brothers  and  sisters  and  the  lawful  issue  of 
such  as  may  be  dead;  provided,  however, 
that  If  my  said  daughters,  or  either  of  them, 
should  die  leaving  lawful  issue,  the  share  of 
such  daughter  so  dying  shall  go  and  be  equal- 
ly divided  among  such  Issue  and  the  lawful 
issue  of  such  as  may  be  dead."  Held,  that 
the  clause  "surviving  brothers  and  sisters" 
referred,  not  to  the  death  of  the  testator,  but 
to  the  death  of  the  daughters  without  leaving 
issue.  Woelpper's  Appeal,  17  AtL  870,  873, 
126  Pa.  562. 

Testatrix  devised  "to  my  sister  N.'s  sur- 
viving children  £30  each,"  and  subsequently 
added:  "I  give  to  my  sister  N.  Interest  of  my 
funded  property  for  her  life,  and  after  her 
decease  such  property  to  be  equally  divided 
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between  her  survlying  children.'*  Held,  that 
in  the  first  gift  "surviving  children"  meant 
surviving  the  testatrix,  but  In  the  second 
gift  meant  children  surviving  the  sister  N. 
When  a  testator  gives  property  to  a  person 
for  life,  after  his  death  to  his  "surviving 
cblldren,"  the  meaning  of  that  must  be  the 
children  that  survived  when  the  Interest  that 
was  given  to  the  tenant  for  life  becomes 
exhausted  by  the  death  of  that  party.  Neath- 
way  V.  Reed,  17  Eng.  Law  &  Eq.  150,  152. 

A  will  by  which  the  testator  devised  his 
dwelling  house  to  bis  wife  for  life,  and  add- 
ed, '*but  on  her  decease  I  give  and  devise  the 
same  to  my  surviving  children,  to  be  divided 
equally  between  them,"  meant  the  children 
who  survived  the  wife,  and  not  those  who 
gnrvlved  the  testator,  who  were  designated 
as  the  remaindennen,  since  the  word  "sur- 
Tlving"  would  have  been  unnecessary,  if 
the  testator  meant  to  give  the  remainder  of 
the  estate  to  all  of  his  children.  Goveny  v. 
McLaughlin,  20  N.  B.  165, 166»  148  Mass.  576, 
2  L.  R.  A.  448. 

Testator  gave  the  income  of  a  certain 
sum  to  his  daughter  for  life,  and  after  her 
decease.  In  case  she  should  leave  issue,  the 
priDcipal  to  go  to  such  issue,  but,  if  she 
should  die  without  Issue,  to  his  "surviving 
children*'  and  their  legal  personal  represents- 
tires.  Held,  that  the  words  "surviving  chil- 
dreD'*  meant  the  children  surviving  the 
daughter.  Taylor  t.  Beverley,  1  Colly.  108, 
ill 

A  V9111  devising  property  to  one  of  testa- 
tor's children,  and  providing,  if  such  bene- 
ficiary die  before  he  reaches  the  age  of  21, 
or  without  Issue,  the  property  so  devised 
shall  be  equally  divided  among  testator's  sur- 
Tiving  children,  is  to  be  construed  as  mean- 
ing testator's  children  who  survive  the  death 
of  such  beneficiary.  Holcomb  ▼.  Lake,  24  N. 
J.  Uw  (4  Zab.)  680,  689. 

A  will  deylsing  to  each  of  testator's 
daughters  a  certain  tract  of  land  in  fee,  and 
providing,  "if  either  of  my  daughters  be- 
fore mentioned  shall  die  without  lawful  issue, 
It  is  my  will  that  the  lands  devised  to  such 
daughter  or  son  shall  be  equally  divided 
among  my  surviving  sons  and  daughters," 
is  to  be  construed  as  meaning  testator's  sons 
and  daughters  who  should  survive  the  one 
dying  without  issue,  and  not  the  ones  .who 
were  living  when  he  made  the  will,  or  who 
should  survive  him.  Seddel  v.  Wllla,  20  N. 
J.  Law  (Spencer)  228,  228. 

Where  a  devise  is  made  to  testator's 
sons  with  the  contingent  remainder  to  the 
testator's  "surviving  children,"  in  the  event 
that  neither  of  such  sons  marries,  the  re- 
mainder is  to  the  children  surviving  at  the 
time  of  the  death  of  the  first  devisees  un- 
married. Terril  v.  Sayre^  8  N.  J.  Law  (2 
Penning.)  .nflS.  604. 

8WD&ftP.-^8 


"Surviving  children,"  in  a  will  providing 
that  on  the  death  of  either  of  his  two  sons 
unmarried,  to  whom  he  had  given  the  re- 
maining part  of  his  homestead  farm,  the 
part  BO  given  should  be  equally  divided 
among  all  the  testator's  surviving  children, 
should  be  construed  to  mean  the  children  liv- 
ing at  the  time  of  the  contingency  happen- 
ing, that  is,  the  death  of  a  son,  and  not 
those  living  at  the  death  of  the  testator. 
Terril  v.  Sayre,  8  N.  J.  Law  (2  Penning.)  598, 
604. 

A  will  giving  a  life  estate  to  testator's 
wife,  remainder  to  testator's  "surviving  chil- 
dren," is  to  be  construed  as  meaning  the 
children  surviving  at  the  death  of  the  wife. 
Roundtree  v.  Roundtree,  2  S.  E.  474,  477,  26 
S.  E.  450. 

A  will  by  which  testator  gave  a  share 
of  his  estate  to  each  of  his  daughters  to  be 
held  in  trust  and  at  her  death  to  her  children 
or  to  their  Issue,  and  in  default  of  Issue  to 
the  testator's  "surviving  children,"  means 
children  surviving  at  the  death  of  the  daugh- 
ter, and  not  at  the  death  of  the  testator. 
Appeal  of  Relir,  16  Atl.  636,  687,  124  Pa. 
145. 

Testator  directed  that,  after  the  death 
of  his  widow,  his  residuary  estate  is  "to  be 
divided  and  devised  as  follows,"  and  then 
said:  "I  give"  $1,200  to  8  persons  named, 
"to  be  equally  divided  between  them,"  and 
"I  give  and  bequeath"  to  8  other  persons 
named  "the  sum  of  $800,  to  be  equally  di 
vided  between  them,  and  the  survivors  and 
survivor  of  them,"  and  "the  residue  of  my 
estate  •  •  •  I  give  and  devise  to"  24 
persons  named,  "to  be  equally  divided  be- 
tween them,  and  the  survivors  and  survivor 
of  them,  It  being  one  of  the  conditions  of 
the  devise,  If  any  of  the  devisees  named 
should  be  Indebted  to  me,  the  principal 
amount  of  said  debt  to  be  deducted  from 
his  or  her  share,  and  said  deduction  to  be 
made  without  regard  to  the  date  thereof; 
he  having  previously.  In  his  will,  given  leg- 
acies to  be  paid  to  survivors  "at  the  time 
of  distribution."  Held  that,  in  the  disposi- 
tion of  the  residuary  estate,  wherever  the 
term  "survivors  or  survivor"  is  used,  it  re- 
fers to  survivors  at  the  time  of  the  distribu- 
tion of  that  residuary  estate;  that  is,  at 
the  death  of  the  testator's  widow.  Dutton 
V.  Pugh,  18  Atl.  207,  209,  45  N.  J.  Eq.  (18 
Stew.)  426. 

Testator  made  certain  s];>eciflc  devises 
and  bequests  to  several  of  his  children.  He 
then  gave  a  life  estate  to  his  wife  in  his 
real  and  personal  property  not  specifically 
disposed  of.  He  then  declared  that  his  real 
and  personal  estate,  after  the  death  of  his 
wife,  unless  she  chose  to  give  up  the  estate 
before  her  decease,  should  be  sold  and  di- 
vided among  certain  of  his  children,  and 


SURVIVB-SUEVIVlNGh-SUEVIVOR     6828     SUEVIVR-SURVIVINGK-SURVIVOB 


men  declared  tbat.  If  any  of  li!l8  children 
should  die  without  lawful  Issue,  then  hi8» 
her,  or  their  share  should  be  equally  divide 
among  the  sunriyors.  Held,  that  the  word 
"survivors"  referred  to  the  period  when  the 
estate  should  be  divided  after  the  happening 
of  the  event  mentioned  in  the  will,  to  wit, 
the  death  of  the  wife.  Williamson  ▼.  Gham- 
beilaln,  10  N.  J.  Eq.  (2  Stockt)  873,  375. 

The  rule  Is  that  where  there  Is  a  devise 
or  bequest  for  life,  followed  by  a  devise  or 
bequest  to  survivors,  at  the  termination  of 
the  life  estate,  the  word  "survivors"  In  Its 
natural  and  ordinary  meaning  refers  to  the 
sarvlTors  at  the  time  of  distribution;  and 
unless,  upon  taking  the  whole  will  into  con- 
sideration, the  word  is  plainly  used  in  some 
other  sense,  this  ordinary  and  natural  con- 
struction must  prevail.  Ashhurst  v.  Pot- 
ter, 82  Atl.  698,  6d9,  53  N.  J.  Bq.  608. 

A  limitation  over  in  a  will  to  '*my  sur- 
viving legatees"  after  the  termination  of  a 
fee  conditional  estate  means  the  legatees 
surviving  the  first  taker,  on  whose  death 
without  Issue  the  survivors  were  to  take,  and 
not  the  legatees  who  survive  the  testator. 
Selman  ▼.  Robertson,  24  S.  B.  187,  191,  46 
S.   C.   262. 

While  the  word  "survivor,"  when  used 
in  a  will  containing  a  devise  to  two  persons 
or  the  survivor,  Is  usually  restricted  to  death 
of  one  of  the  beneficiaries  occurring  before 
that  of  the  testator,  the  rule  is  not  a  fast  one, 
and  yields,  like  all  arbitrary  tests,  to  the 
intention  of  the  testator.  Thus  in  a  will  by 
a  testatrix,  85  years  of  age,  giving  all  the 
property  to  two  grandchildroi,  who  were 
sisters  aged  11  and  9  years,  and  providing 
that.  In  case  of  the  death  of  either  without 
heir  or  heirs,  such  one's  share  should  go  to 
the  survivor,  the  term  "survivor"  was  con- 
strued to  apply  to  the  death  of  one  of  the 
beneficiaries  occurring  after  testatrix's  death, 
and  therefore  the  estate  of  such  beneficiary 
passed  to  the  other  beneficiary.  In  re  Cram- 
er, 69  N.  Y.  Supp.  290,  800,  69  App.  Dlv. 
641. 

A  will  directtog  the  trustees,  on  the 
happening  of  a  certain  event,  to  d^ose  of 
the  property  and  divide  the  proceeds  equally 
among  the  "surviving  children"  of  certain 
persons,  meant  those  surviving  at  the  time 
of  the  distribution,  and  not  at  the  time  of 
the  testator's  death.  Slack  v.  Bird*  23  N.  J. 
Eq.  (8  O.  E.  Green)  238,  239. 

It  Is  a  settled  rule  of  construction  that 
the  word  "surviving,"  occurring  in  a  settle- 
ment in  a  will,  should  be  referred  to  the 
period  appointed  by  that  settlement  for  the 
payment  or  distribution  of  the  subject-mat- 
ter of  the  gift,  and.  In  the  event  of  such  a 
gift,  the  survivors  are  to  be  ascertained  in 
like  manner  by  reference  to  the  period  of 
the  payment  or  distribution.  So,  where  a 
gift  to  survivors  is  preceded  by  a  life  or 


other  prior  Interest,  it  takes  effect  in  those 
who  survive  the  period  of  distribution  and 
possession,  unless  a  special  contrary  Intent 
is  found  in  the  will.  Blatchford  v.  Newber- 
ry, 99  IlL  11«  14,  45. 

The  word  "survivor,"  used  In  a  will  by 
which  a  testator  devised  all  his  estate  to 
two  persons,  in  trust  to  take  care  of  and 
manage  the  same,  and  declared  that  the 
trust  should  continue  for  10  years  after  his 
death  and  no  longer,  and  which  then  pro- 
vided that  at  the  end  of  the  10  years  all 
of  the  estate  then  remaining  and  the  Income 
thereof  should  be  distributed  and  vest  in  his 
three  sons,  naming  them,  and  their  heirs, 
and,  in  case  either  of  the  said  three  sons 
should  die  leaving  no  Issue  of  their  bodies, 
then  the  devise  should  go  to  the  survivor  of 
them,  refers  to  the  period 'when  the  trust 
ceases,  and  not  to  the  time  of  the  death  of 
the  testator.  Blanchard  t.  Maynard,  103  111. 
60,  66. 

Where  an  estate  Is  granted  to  persons 
described  as  "survivors,"  it  does  not  vest 
until  the  time  designated  for  the  enjoyment 
of  the  estate,  and  the  word  "survivors"  has 
in  such  case  reference  to  that  period.  Che- 
ney V.  Teese,  108  111.  473,  482. 

In  a  will  by  which  testator  gave  to 
each  of  his  daughters  £5,000,  the  Interest  to 
be  paid  to  such  daughters  for  life,  and  if 
they  had  children  the  principal  to  be  divided 
among  them  if  they  should  attain  21,  and  If 
a  daughter  did  not  have  children  it  was  to 
be  divided  among  her  "surviving  sisters,"  the 
quoted  phrase  meant  such  sisters  as  should 
survive  children  of  another  sister  who  died 
under  21,  and  not  merely  those  who  survived 
the  mother  of  such  children.  Carver  t.  Bur- 
gess, 31  Bng.  Law  &  Eq.  529. 

The  word  "survivor,"  where  an  estate  is 
by  will  conveyed  to  executors  as  executors, 
and  the  trust  to  them  Is  In  their  ofiBldal  ca- 
pacity, with  a  power  surviving  to  the  sole 
executor,  means  those  who  have  accepted  the 
trust  Herrick  v.  Carpenter,  62  N.  W.  747, 
749,  92  Mich.  440. 

By  his  will  testator  gave  his  widow  cer- 
tain property  for  life,  and  three  unmar- 
ried daughters  were  given  a  certain  sum 
each;  it  being  provided  that  If  either  of  the 
daughters  should  die  before  marriage  her 
portion  should  go  to  the  survivors,  and  that 
if  there  should  be  any  Increase  in  the  prop- 
erty it  should  be  divided  among  testator's 
children  and  grandchildren.  Other  specific 
devises  were  made.  Held,  that  the  word 
"survivors"  did  not  mean  all  of  the  children 
of  testator  surviving  at  the  death  of  one 
of  the  daughters,  but  referred  only  to  the 
unmarried  daughters.  Dodge  t.  Sherwood, 
75  S.  W.  417,  419,  176  Mo.  33. 

The  term  "survivor,"  as  used  In  a  will 
whereby  a  testator  devised  to  each  of  his 
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two  danghten*  and  to  the  hein  of  their 
body,  forever,  certain  personal  chattels,  and 
proTided  tha^  tf  the  daughters  should  die 
without  haying  a  lawful  heir  of  their  hody 
to  liye»  then  he  devised  the  said  chattels 
tt  bs  equally  divided  "to  the  sorvlvors,'*  im- 
ports the  idea  of  the  longest  liver,  provided 
the  other  daughter  should  leave  no  children 
behind  her,  that  is,  none  living  at  the  time 
of  her  death;  for,  if  she  had  left  a  child, 
that  child  or  those  claiming  under  it  must 
Mve  taken,  bat  as  there  was  none  living  at 
her  death,  then  she  who  should  survive 
was  the  person  to  take.  This,  then,  is  not 
a  limitation  depending  on  a  remote,  but  a 
?ery  limited,  contingency.  One  which  was 
to  happen  In  a  very .  short,  period,  during 
the  life  of  a  person  then  living,  cannot  be 
called  a  limitation  after  an  indefinite  failure 
of  iaroe  to  a  person  not  then  in  being.  Keat- 
ing V.  Reynolds  (S.  0.)  1  Bay,  80,  87. 

'Survivors"  is  a  flexible  term,  and  when 
aaed  in  a  will,  as  applied  to  testator's  chll- 
dren«  does  not  necessarily  mean  surviving 
children  only,  but  may,  when  molded  by  the 
context  and  spirit  of  the  will,  consistently 
with  the  literal  import,  comprehend  all  his 
snrriTing  descendants  who  were  intended  to 
be  beneficiaiie&  Harris  v.  Berry,  70  Ky. 
(7  Bosh)  113.  When  a  bequest  is  made  to 
one  of  several  children  dying  without  issue, 
the  testator  should  be  understood  to  mean 
by  'Survivor'*  his  other  children,  unless  they 
also  had  died  without  Issue,  because  his 
Itresomed  object  was  that  all  who  should 
haye  issue  should  be  entitled  to  an  equal 
interest,  and  that  nothing  but  death  without 
iBSue  should  disturb  that  equality.  Graves 
T.  Spurr.  17  Ky.  Law  Rep.  411,  413,  31  S. 
W.  483,  484,  485,  07  Ky.  651  (citing  Bimey 
T.  Richardson,  35  Ky.  [5  Dana]  429). 

Where  a  testator  directed  his  residuary 
estate  to  be  equally  divided  among  his 
brothers  and  sisters  by  name,  or  their  "sur- 
TivorSi'*  and  he  knew  they  had  families,  the 
intent  was  to  give  to  the  survivors  of  each 
—not  to  the  survivors  of  the  brothers  and 
Bbtters,  but  to  each  individual  and  their  sur- 
yiyors;  and  it  was  intended  that  each  one 
named  should  take  a  part,  and  that  that  part, 
when  the  devisee  was  dead,  should*  go  to  his 
or  her  family.  Appeal  of  Stoner,  2  Pa.  (2 
Barr)  428,  431,  45  Am.  Dec.  608. 

Ai  Ifltporttns  delLnite  failure  of  issue. 

A  testator  by  his  will  gave  to  his  two 
iQBS  all  his  lands,  live  stock,  bonds,  etc, 
to  be  equally  divided  between  them,  and 
proTided  that,  if  either  of  his  said  sons 
should  die  without  any  lawful  heirs  of  their 
own,  then  the  share  of  him  who  may  first 
die  Aall  accrue  to  the  survivor  and  his  heirs. 
The  wUl  created  an  estate  in  fee  simple 
la  the  sons,  and  by  reason  of  the  word  "snr- 
Tiror^  the  share  of  the  one  who  first  died 
without  issue  passed  over  to  the  other  son 


by  way  of  devise,  since  the  term  ''survivor'' 
Imports  a  definite  failure  of  issue.  Abbott 
V.  Essex  Co.,  58  U.  8.  (18  How.)  202,  216,  15 
L.  Ed.  352. 

As  creating  ezeontory  devise. 

Under  a  will  whereby  the  testator  be- 
queathed to  two  sons,  to  them  and  their 
heirs  and  assigns,  certain  property,  to  be 
equally  divided  between  them  when  they 
should  arrive  at  the  age  of  21  years,  and 
provided  that,  if  either  of  them  should  die 
before  arriving  at  that  age,  then  the  part 
or  share  of  the  one  dying  should  go  to  the 
''survivor"  of  them,  an  estate  In  fee  simple 
was  created  in  the  devisees,  but  by  the 
clause  providing  for  the  passing  of  the  prop- 
erty to  the  survivor  the  estate  by  reason  of 
the  word  "survivor"  was  reduced  to  an  ex- 
ecutory devise.  Howell  v.  Howell*  20  N.  J. 
Law  (Spencer)  411,  42a 

As  Uve  mitn. 

The  primary  meaning  of  the  phrase 
"who  shall  survive  me,"  as  used  in  a  will, 
taken  by  Itself,  is,  of  course,  perfectly  ob- 
vious, signifying  the  person  or  persons  men- 
tioned who  shall  be  living  at  the  time  of  the 
death  of  the  testator.  The  primary  mean- 
ing of  the  word  "survive"  is  to  live  beyond 
the  life  or  extent  of;  or  to  outlive;  but  it 
also  has  a  secondary  meaning,  namely,  to 
live  after,  and  as  used  in  the  phrase,  "if  ei- 
ther of  my  said  sons  should  die  without 
leaving  a  child  which  shall  survive  him," 
the  testator  could  not  have  need  the  word 
"survive"  in  its  ordinary  acceptation,  but 
in  the  sense  of  "who  shall  live  after  him." 
There  has  been  much  discussion  in  the 
books  as  to  the  proper  construction  of  the 
words  "survive"  and  "survivor,"  when  used 
in  wills;  but  it  is  now  settled  by  numerous 
decisions  that  the  same  rule  of  construction 
will  be  applied  to  these  words  as  to  any 
others,  namely,  that  they  shall  be  taken  In 
their  literal  and  ordinary  import,  imless 
there  is  something  in  the  context  or  attend- 
ing circumstances  which  shows  that  they 
were  used  In  a  different  sense.  Bailey  v. 
Brown,  36  AtL  581,  586,  10  B.  I.  669. 

The  word  "survive,"  in  its  popular  sig- 
nification, may  mean  "overliving  a  specified 
individual,"  or  "living  beyond  a  specified 
event,"  or  it  ifiay  mean  "still  living,"  or 
"living  at  some  designated  period  of  time." 
As  used  in  a  devise  to  the  testator's  daugh- 
ter and  her  heirs  generally,  but  if  she  should 
die  without  issue  living  at  her  death,  "or  if 
her  child  or  children  surviving  her  should 
die  before  arriving  at  the  age  of  21  years, 
then  over"  to  the  testator's  other  children, 
the  words  "surviving  her"  mean  simply 
what  would  otherwise  have  been  implied 
from  the  limitation  Itself,  'if  she  died  leav- 
ing issua"  Jordan  v.  Boach,  82  Miss.  481, 
61& 
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l%e  word  "snrvlying,''  as  used  In  a  de- 
vise to  children  in  trust  for  their  children, 
the  share  of  any  child  dying  without  children 
to  go  to  the  surviylng  heirs,  meant  the  then 
sunrlving  heirs,  not  those  who  should  be  aft- 
erwards born  and  who  survive  a  future  con- 
tingency. In  re  Malseed's  Estate,  15  Wkly. 
Notes  Cas.  36& 

"Survive/'  as  used  in  a  will  declaring 
that,  in  case  B.  and  G.  should  die  leaving  no 
heirs  of  either  of  their  bodies,  then  all  the 
lands,  etc.,  "before  given  to  them  shall  be 
and  remain  to  the  children  of  my  brethren 
and  sister  who  shall  then  survive,"  should 
not  be  construed  to  confine  the  dying  with- 
out issue  to  the  time  of  the  death,  on  the 
ground  that  the  word  "survive"  intends  that 
the  person  who  is  to  take  should  be  living 
with  the  testator  and  outlive  the  rest  of 
the  children.  Hawley  v.  Inhabitants  of 
Northampton,  8  Mass.  8,  81,  5  Am.  Dec.  66. 

The  word  "survivor,"  as  used  in  a  will 
by  which  the  testator  gave  the  residue,  aft- 
er payment  of  all  debts,  to  his  executors  and 
to  the  survivor  of  them,  means  one  who 
should  survive  the  death  of  the  testator. 
Forster  v.  Winfleld,  23  N.  Y.  Supp.  169,  170, 
8  Misc.  Rep.  435. 

"Surviving  sons,**  as  used  in  the  clause 
of  a  will  providing  that  on  the  decease  of 
either  of  testator's  three  sons,  leaving  law- 
ful issue,  the  issue  should  take,  and  in  de- 
fault of  issue  the  portion  of  a  deceased  son 
should  be  paid  over  to  "my  surviving  sons," 
requires  an  actual  survival.  Hendricks  v. 
Hendricks,  79  N.  Y.  Supp.  516^  518»  78  App. 
Dlv.  212. 

Where  a  devise  or  bequest  is  made  to 
several  persons  absolutely,  the  words  "sur- 
vivor or  survivors"  do  not  refer  often  to 
the  date  of  the  testator's  death,  and,  of 
course,  indicate  that  the  property  devised  or 
bequeathed  is  to  go  to  the  person  or  persons 
who  survive  the  testator.  In  re  Foley,  10 
N.  Y.  Supp.  12,  13,  2  Con.  Sur.  29a 

As  outlive. 

In  its  ordinary,  as  well  as  legal  slg- 
niflcatlon  the  word  "survivor"  means  one 
who  outlives  another;  one  of  two  or  more 
pei*Rons  who  lives  after  the  others  have 
deceased.  By  will  a  testator  bequeathed  to 
three  persons,  and  the  survivor  of  them,  all 
his  estate  upon  certain  trusts,  which  were 
specified.  Only  one  of  the  parties  named 
qualified;  the  other  two  having  declined  the 
trust.  The  three  to  whom  the  bequest  was 
made  in  trust  were  named  as  executors  of 
the  will,  which  provided  that  no  further  ac- 
tion should  be  had  in  the  district  court,  or 
other  court  having  jurisdiction  of  probate 
matters,  than  the  registration  and  probating 
of  the  will.  Under  such  circumstances  the 
executor  who  qualified,  the  others  being  still 


alive,  must  administer  the  estate  aa  In  other 
cases  under  the  orders  of  the  probate  court 
Blanton  v.  Mayes,  58  Tex.  422,  423,  425. 

Others  synonymoiis. 

There  has  been  much  discussion  as  to 
the  effect  of  provisions  in  wills  in  favor  of 
"survivors."  The  controversy  has  been 
whether  the  word  should  have  its  literal  and 
natural  meaning,  or  whether  it  should  prima 
facie  be  construed  as  equivalent  to  the  word 
"others,"  in  the  absence  of  circumstances  or 
something  in  the  context  showing  that  it 
was  used  in  a  strictly  literal  sense.  There 
is  a  line  of  older  cases,  .as  in  Wilmot  v.  Wil- 
mot,  8  Ves.  Jr.  10,  holding  to  the  latter  view. 
Some  eminent  Judges  have  also  held  that 
the  words  were  convertible  terms;  but  where 
the  word  "survivor"  has  been  given  the 
force  of  "other,"  thus  letting  in  the  issues 
of  a  deceased  member  of  a  class  by  inher- 
itance from  the  parent,  it  has  been  usually 
done,  as  was  the  case  in  Harris  t.  Berry,  70 
Ky.  (7  Bush)  114,  to  avoid  some  conse- 
quences which  it  was  quite  certain  the  testa- 
tor did  not  intend.  It  was  necessary,  in 
order  to  effect  an  intention  appearing  upon 
the  entire  will.  The  later  cases,  however, 
hold  that  the  word  "survivor,"  when  unex- 
plained by  the  context,  is  to  be  given  Its  nat- 
ural meaning,  and  interpreted  according  to 
its  literal  import.  As  this  rule  may  often 
defeat  the  unexpressed  intention  of  the  tes- 
tator, courts  readily  listen  to  any  argument, 
drawn  from  the  context  or  other  provisions 
of  the  will,  showing  that  "survivor"  was 
used  by  him  as  synonymous  with  "other"; 
but,  unless  this  appear,  it  may  now  be  re- 
garded as  the  settled  rule  that  its  literal 
meaning  is  to  be  given  to  it  Gorham  v. 
Betts,  5  S.  W.  465,  466,  86  Ky.  164. 

"Survivors,"  as  used  in  a  will  providing 
that  on  a  certain  contingency  property  was 
to  be  divided  equally  among  the  survivors 
of  my  children,  was  to  be  taken  in  its  or- 
dinary sense,  and  not  construed  to  mean 
"others."  The  word  in  a  will  Is  to  be  con- 
strued in  its  natural  sense,  unless  the  will 
itself  shows  that  It  was  used  by  the  testator 
in  a  dlfllerent  sense.  Leeming  v.  Sherratt, 
2  Hare,  14,  24. 

While  it  is  true  that,  In  order  to  prop- 
erly carry  out  the  intention  of  the  testator, 
the  word  "survivors"  in  a  will  has  some- 
times been  regarded  as  synonymous  with 
"others,"  yet  it  is  now  established  that  the 
same  rule  of  construction  will  be  applied  to 
the  word  "survivors"  as  to  any  other.  It 
will  be  received  In  its  natural  and  literal 
import,  unless  there  is  something  in  the  con- 
text or  attending  circumstances  tending  to  s 
different  conclusion.  To  construe  it  as  an 
equivalent  to  "other"  is  a  construction  which 
the  court  will  sometimes  be  compelled  to 
adopt,  in  order  to  accomplish  the  intention 


SUBVIVB-SUBVIVINGh-SURVIVOB     6831     SURVIVB-SURVIVING^-SURVIVOB 


wbleh  appears  on  the  whole  of  the  will. 
Anderaon  y.  Brown,  35  Atl.  937,  939,  84  Md. 
261. 

The  word  "survivor,"  in  a  will,  when  nn- 
explained  by  the  context,  will  be  construed 
in  its  natural  sense;  but  if,  when  inter- 
preted according  to  its  literal  sense,  the 
tendency  is  to  defeat  the  actual  intention  of 
the  testator,  courts  will  readily  listen  to  the 
arguments  drawn  from  the  context  for  read- 
ing the  word  "survivor"  as  synonymous 
with  the  word  "other."  Duryea  v.  Duryea, 
83  III  41. 

The  word  "survivors"  held  to  be  the 
equivalent  of  "others"  In  a  will.  In  re  De- 
vine's  Estate,  48  Atl.  1072,  1075.  199  Pa.  250; 
Appeal  of  Nichols  (Pa.)  48  Atl.  1072,  1075; 
Appeal  of  Bruner,  Id.;  Appeal  of  Williams, 
Id. 

It  is  said  in  Lapsley  v.  Lapsley,  9  Pa. 
(9  Barr)  130,  where  testator  gave  certain 
realty  to  his  four  sons  for  life,  but  pro- 
vided that,  if  any  of  "my  sons  shall  die 
without  issue,  their  portions  shall  be  di- 
vided equally  between  the  surviving  broth- 
ers," that  the  word  "survivors"  in  such 
cases  means  "others."  In  re  Bacon's  Es- 
tate, 52  Aa  135,  139,  202  Pa.  535. 

"Survivors,"  as  used  by  a  testatrix  in 
giving  all  her  real  and  personal  estate  to 
her  daughter  and  "her  heirs,  and  half  the 
navigation  money  for  her  natural  life,  and, 
in  case  she  dies  without  issue,  all  to  be 
divided  between"  four  of  the  nephews  and 
nieces,  who  are  named,  the  part  of  one  only 
for  life,  and  to  be  divided  between  the 
Bnrvlvors,  means  "others."  Barlow  v.  Sal- 
ter, 17  Ves.  478.  482. 

Testator  devised  to  each  of  his  Ave  chil- 
dren certain  land  for  life,  remainder  to  the 
children  of  each  in  tall,  the  share  of  any 
child  dying  without  issue  that  could  take 
as  bis  immediate  devisees  to  go  to  "the  sur- 
vivor or  survivors"  of  his  children  during 
their  natural  lives,  and  after  their  decease 
to  the  children  of  such  "survivor  or  sur- 
vivors, •  •  •  forever  (and)  of  any  of  my 
children  who  may  be  dead,  leaving  children 
claiming  their  parent's  share,  to  be  equally 
divided  between  (the  child  or  children  of) 
my  surviving  child  or  children  as  aforesaid, 
and  the  child  or  children"  of  "any  that  may 
he  dead,  claiming  the  right  of  their  parent 
or  parents,  share  and  share  alike";  and  then 
followed  a  devise  over  in  case  all  his  chil- 
dren should  die  without  descendants.  The 
next  item  declared  an  intention  to  create 
cross-remainders  among  his  children,  so  that 
they  and  their  children  should  continually 
inherit,  and  that  no  other  person  should  take 
any  part  of  the  estate  while  any  of  his  chil- 
dren or  their  lawful  issue  should  remain. 
Held,  that  the  parenthetical  words  should 
he  inserted  to  elucidate  testator's  meaning, 


and  that  the  words  "survivor"  and  "sur- 
vivors" should  be  construed  to  mean  "other" 
and  "others,"  so  that,  on  the  death  of  tha 
sole  surviving  child,  the  share  of  a  child 
previously  deceased  without  Issue  should  be 
equally  divided  among  all  of  testator's  grand- 
children then  living  per  stirpes.  Cooper  v. 
Cooper  (Del.)  31  Atl.  1043,  1046,  7  Houst  488. 

"Survivors,"  as  used  in  a  deed  convey- 
ing property  to  trustees  for  the  benefit  of  the 
grantor's  wife  for  her  life,  and  providing 
that  after  her  death  the  property  should  be 
held  in  trust  for  the  benefit  and  behoof  of 
her  children  by  the  grantor,  or  the  survivors 
of  them  which  shall  be  living  at  the  time  of 
her  decease,  Includes  both  the  children  of 
the  grantor  and  their  issue,  and  is  not  con- 
fined to  children  alone,  and  all  the  children 
of  the  grantor,  as  well  as  all  the  children  of 
any  deceased  child,  stand  on  the  same  foot- 
ing.   Kemp  V.  Bradford,  61  Md.  330,  333. 

"Surviving  children,"  as  used  In  a  wili 
providing  for  the  payment  of  the  income 
and  interest  from  the  residue  of  bis  estate 
to  his  daughters  and  son,  naming  them,  in 
equal  proportion  during  their  natural  lives, 
and  at  the  death  of  either  of  them  without 
lawful  Issue  his  or  her  share  to  continue  to 
be  a  part  of  the  residuary  estate,  the  Income 
of  which  should  be  equally  divided  among 
the  "surviving  children,"  should  be  constru- 
ed to  mean  "the  others" — that  is,  the  testa- 
tor's own  children  living,  and  the  children 
of  his  deceased  children — ^and  that  he  intend- 
ed by  his  residuary  bequest  to  put  each 
branch  of  his  family  on  a  footing  of  exact 
equality,  giving  life  interests  to  his  children 
and  the  capital  to  their  respective  issue,  per 
stirpes.  "Where  property  Is  given  to  a  plu- 
rality of  persons,  with  a  devise  or  bequest 
over.  In  certain  events,  of  the  shares  of  dy- 
ing objects  to  the  survivors,  the  word  'sur- 
vivors' Is  construed  'others,'  so  that  as  well 
those  who  die  before  as  those  who  survive 
the  objects  in  question  are  entitled,  provid- 
ed, of  course,  that  their  death  did  not  hap- 
pen under  circumstances  which  subjected 
their  shares  to  the  operation  of  the  limita- 
tion over."  Carter  v.  Bloodgood's  Ex'rs  (N. 
Y.)  3  Sandf.  Ch.  193,  299. 

The  word  "survivors,"  in  a  devise,  "If 
either  of  the  aforesaid  legatees  die  without 
issue,  the  portion  which  she  or  they  were 
entitled  to  Is  to  go  to  the  survivors  equally," 
means  the  surviving  devisees,  to  the  exclu- 
sion of  the  children  of  a  deceased  devisee. 
Best  V.  Conn,  73  Ky.  (10  Bush)  36. 

The  word  "survivor,"  in  the  absence  of 
any  explanation  by  a  testator  In  any  part 
of  his  will,  must  be  interpreted  according  to 
its  literal  meaning,  and  points  to  those  who 
outlive  the  first  devisee.  Bayless  v.  Pres- 
cott,  79  Ky.  252,  256. 

The  word  "survivors,"  in  a  statute  for 
the  settlement  and  distribution  of  estates 
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which  provides  that  if  any  of  the  children 
happen  to  die  before  he  or  she  becomes  of 
age,  the  portion  of  such  child  deceased  shall 
be  equally  divided  among  the  survivors, 
means  the  surviving  children,  as  the  distri- 
bution among  children  is  the  subject-matter 
of  the  whole  proviso.  Runey  v.  Sdmands,  15 
Mass.  291,  292. 

Where  testator  gave  property  to  trus- 
tees, to  be  divided,  after  the  death  of  per- 
sons who  had  life  interests  in  it,  among  A., 
B.,  0.,  D.,  and  B.,  in  equal  shares,  and  direct- 
ed that,  if  any  of  them  should  die  without 
Issue  before  their  respective  shares  should 
become  payable,  the  share  of  ths  one  so  dy- 
ing should  be  equally  divided  among  the  sm> 
Yivor  and  survivors  of  them,  the  words  ''sur- 
vivor and  survivors"  were  to  be  construed 
in  their  natural  sense,  and  not  as  equivalent 
to  "other  and  others*';  so  that  A.  having 
died  leaving  issue  who  were  living  at  the 
time  fixed  for  the  distribution  of  the  fund, 
and  B.  having  died  leaving  a  son,  who  died 
without  issue  before  the  period  of  distribu- 
tion, and  O.  having  died  without  issue  before 
tlie  period  of  distribution,  no  part  of  the 
shares  of  B.  and  O.  went  over  to  A.'s  per- 
sonal representative.  Growder  v.  Stone,  8 
Russ.  Gh.  217,  224. 

"Survivors,"  as  used  in  a  will  devising 
testator's  residuary  estate  to  his  children 
equally,  and  providing  that,  in  case  of  death, 
the  share  of  the  deceased  child  should  go  to 
his  or  her  children,  if  any,  and,  in  case  of 
lallure  of  issue,  be  divided  among  the  sur- 
vivors of  the  testator's  children,  equally, 
means  the  "survivors"  absolutely  and  liter- 
ally, and  should  not  be  construed  as  meaning 
"others."    Leeming  y.  Sherratt,  2  Hare,  14, 

The  phrase  "children  or  survivors  of 
them,"  in  a  will  in  which  testator  gave  all 
his  estate  to  his  wife  for  life,  and  directed 
that  all  remaining  after  her  death  should  be 
divided  by  his  executors  equally  among  his 
children  or  the  survivors  of  them,  was  con- 
strued not  to  include  a  child  of  one  of  testa- 
tor's children  who  had  died  prior  to  the  death 
ctf  testator's  wife.  Sinton  v.  Boyd,  19  Ohio 
9t  ao,  89,  2  Am.  Rep.  869. 

The  word  "survivor,"  as  used  in  a  will 
protiding  that  the  above  devises  "to  my  chil- 
dren, being  to  them,  their  heirs  and  assigns, 
and,  if  'any  die  without  issue,  then  to  the 
survivor  or  .survivors  of  them  in  equal 
Aares,"  did  not  include  an  heir  of  one  of  the 
children  dying,  but,  on  the  death  of  one  of 
the  three  without  heirs,  confines  the  survlv- 
orship  to  such  children.  Guernsey  v.  Guern- 
sey, 36  N.  Y.  267. 

Testator  left  a  remainder  to  be  divided 
in  equal  shares,  the  income  to  be  applied  to 
the  use  of  his  children  surviving  him  during 
the  life  of  each  severally,  and  on  the  death 
of  each  child  to  pay  over  the  capital  of  the 
share  of  such  child  to  his  or  her  descendants. 


and,  if  any  should  die  without  leaving  de- 
scendants, then  to  pay  over  the  capital  of 
such  child's  share  to  his  or  her  surviving 
brothers  and  sisters.  Held,  that  the  words 
"surviving  brothers  and  sisters"  did  not  and 
could  not  include  the  children  of  the  deceas- 
ed child.  Mullarky  v.  Sullivan,  82  N.  A  762, 
768,  132  N.  Y.  406. 

A  testatrix  bequeathed  a  sum  upon 
trust  for  her  daughter  A.  for  life,  and  after 
her  death  for  her  children,  with  a  gift  over, 
in  default  of  children,  to  *the  other  or  oth- 
ers of  them,  the  said  B.,  G.,  D.,  and  B.,  equal- 
ly to  be  divided  between  them."  Held,  that 
tiie  words  "other  or  others"  could  not  mean 
surviving  children  at  the  death  of  the  life 
tenant,  since  that  construction  would  entirely 
include  the  children  of  a  daughter  who  died 
during  the  lifetime  of  a  tenant  for  life,  and 
hence  the  share  which  belonged  to  A.  dur- 
ing her  life  should  be  divided  into  fourths 
and  given  to  B.,  G.,  D.,  and  BL  In  re  Ha- 
gen's  Trusts,  46  Law  J.  Gh.  665b 

SUHViVABIUTT. 

"AssignabUity"  and  •'survivability^  of 
things  in  action  are  convertible  terms.  Ta- 
nas V.  Municipal  Gas  Go.,  84  N.  Y.  Supp. 
1068,  1068^  88  App.  Div.  26L 

SUHVIVINO  HUSBAND. 

"Surviving  husband,"  as  used  in  stat- 
utes and  legal  phraseology,  has  the  same 
force  and  meaning  and  the  same  legal  ^ect 
as  "widower."  In  re  Ray's  Bstate,  85  N.  X. 
Supp.  481,  482,  18  Misc.  R^  480. 

BUliVlViAO  MEMBBB. 

"Surviving  members,"  as  used.  In  Act 
May  18,  1887,  providing  that  Insurance  com- 
panies on  the  assessment  plan  shall  deposit 
with  the  Auditor  a  copy  of  its  constitution 
and  by-laws,  which  must  show  that  all  in- 
demnities to  beneficiaries  are  in  the  main 
provided  for  by  assessments  on  all  "surviv- 
ing members,"  are  the  antithesis  of  deceas- 
ed, and  not  of  lapsed,  members.  A  surviv- 
ing member  is  one  who  has  always  paid  up 
his  assessments  and  is  still  a  member  of  tho 
company.  Surviving  members  are  those  who 
who  have  continued  to  be  members  of  the 
company  by  keeping  up  their  policies  and 
paying  their  assessments.  Mutual  Ben.  liife 
Ins.  Go.  V.  Marye,  8  S.  B.  481,  482,  85  Va.  643. 

SUBVIVINO  PABTHEB. 

As   personal   representative^   see   "Per- 
sonal Representative.'* 

SUBVIVINO  WIFE. 

A  woman  who  has  been  divorced  cannot 
be  deemed  a  "surviving  wife";  but,  unless 
there  has  been  a  Judicial  decree  dissolving 
the  marriage  relation,  a  wife  who  outlives 
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ber  husband  is  a  snrylying  wife,  no  matter 
bow  bad  her  condact  may  bave  been.  Wise- 
man T.  Wiseman,  73  Ind.  112,  lie,  38  Am. 
Bep.  115. 

••Surviving  wife/*  as  used  In  Bev.  St 
1894,  i  2662  (Bev.  St  1881,  ft  2491),  {Hrovlding 
that  a  surviving  wife  is  entitled  to  one-tblrd 
of  all  the  real  estate  of  which  her  husband 
may  have  been  seised  in  fee  simple  at  any 
time  during  the  marriage,  and  in  the  con- 
reyance  of  which  she  may  not  have  Joined  in 
due  form  of  law,  etc.,  does  not  include  a  wife 
who  has  been  divorced  for  the  fault  of  the 
husband,  who  died  without  remarrying. 
Fletcher  t.  Monroe^  48  N.  B.  1053,  1054,  145 
Lm.  96L 


SU&VIVOBSI 

Bee  ''With  Benefit  of  Survivorship.** 

Title  by  survivorship"  eadsts  only  when 
the  estate  is  held  in  Joint  ownership.  Deni- 
gan  V.  San  Francisco  Sav.  Union,  59  Pac 
880,  392,  127  Gal.  142,  78  Am.  St  Bep.  86. 


SUSPECT. 

"Suspect"  as  used  In  a  complaint  on 
oath  stating  that  the  complainant  had  rea- 
sonable cause  to  suspect  and  did  suspect 
that  certain  property  was  concealed  in  a  cer- 
tain place,  and  praying  for  a  warrant  to 
search  for  the  same,  cannot  be  construed  to 
have  the  same  meaning  as  "believe,"  as  used 
hi  Bev.  St  e.  142,  S  1,  providing  that  when 
complaint  shall  be  made  on  oath  that  per- 
sonal property  has  been  stolen  or  embessled, 
or  obtained  by  false  tokens  or  pretenses,  and 
that  the  complainant  believes  that  it  is  con- 
cealed in  any  particular  place,  the  magis- 
trate, if  he  be  satisfied  that  there  is  reason- 
able cause  for  such  belief,  shall  issue  a  war- 
rant to  search  for  the  property.  '*The  words 
'snspecf  and  'believe^  are  not  technical 
words,  and  have  not  by  the  approved  use  of 
the  language  the  same  meaning.  Suspect- 
ing is  not  believing.  That  may  be  a  ground 
for  suspicion  which  will  not  induce  belief." 
Commonwealth  v.  Certain  Lottery  Tickets, 
» ICass.  (5  GuBh.)  389,  371. 

The  use  of  the  word  "suspect**  in  a  com- 
plaint for  search  warrant  that  the  complain- 
ant has  cause  to  suspect  and  does  suspect 
etc  is  not  a  sufilcient  compliance  with  the 
itatute,  requiring  the  complainant  to  make 
oath  or  affirmation  that  he  believes  the  stolen 
goods  are  concealed  in  some  house  or  place 
described  in  the  complaint.  "Suspicion  may 
be  upon  very  slight  grounds,  and  imports  a 
less  degree  of  certainty  than  belief.*'  Humes 
T.  Tabor,  1  B.  L  464,  47a 

SUSPEND-SUSPENSION. 

"Suspend^  is  defined  to  mean  to  inter- 
net; to  caua«  to  cease  for  a  time;  to  stay 


and  delay;  to  hinder  the  proceedings  for  a 
time.  Yirginia  Fire  &  Marine  Ins.  €k>.  v. 
Aiken,  82  Ya.  424^  428. 

The  word  "suspension"  means  the  tem- 
porary intervention  or  cessation  of  labor. 
Lethbridge  v.  City  of  New  York,  16  N.  Y. 
Supp.  582,  68  N.  Y.  Super.  Ot  488. 

A  corporation  has  "suspended  business," 
as  that  term  was  employed  in  Gen.  St  18SID, 
S  1268,  when  it  commences  to  wind  up  its  af- 
fairs, ceases  to  hold  meetings  of  stockhold- 
ers and  board  of  directors,  and  falls  to  trans- 
act the  business  for  which  it  was  Incorporat- 
ed. Jones  V.  Slonecker,  71  Pac.  673,  66  Kan. 
286. 

The  word  "suspended,**  in  the  books  of  a 
subordinate  lodge  of  an  insurance  order,  is 
not  sufficient  to  show  the  suspension  of  a 
member  of  the  order,  as  such  member  can 
only  be  suspended  by  some  affirmative  action 
of  the  lodge.  Scheu  v.  Grand  Lodge  L  O.  O. 
F.  (U.  S.)  17  Fed.  214,  216. 

"Suspension,"  as  used  when  speaking  of 
the  suspension  of  a  priest  of  the  Gatholii! 
church,  is  a  Judicial  act  imposing  a  sentence 
forbidding  such  priest  to  exerdse  the  func^ 
tions  of  a  priest.  A  sentence  of  suspension 
follows  a  trial  for  an  oifense,  from  which 
the  priest  may  appeaL  Stack  v.  0*Hara,  98 
Pa.  213,  232. 

As  diseluwKe* 

The  word  "suspend^  ordinarily  means  a 
temporary  cessation,  but  the  connection  in 
which  it  is  used  may  give  it  a  stronger  mean- 
ing; and  hence,  as  used  in  a  notice  to  an 
inspector  of  masonry,  etc.,  appointed  by  the 
commission  for  the  construction  of  aque- 
ducts, pursuant  to  Laws  1883,  c.  480,  that, 
"owing  to  lack  of  work,  you  are  hereby  sus- 
pended without  pay  until  such  time  as  your 
services  may  be  required,"  given  after  notice 
that  all  inspectors  were  only  to  be  paid  for 
the  time  they  were  on  duty  on  the  work,  will 
be  construed  to  amount  to  a  discharge.  Me- 
Namara  v.  City  of  New  York,  46  N.  B.  607, 
609,  162  N.  Y.  228. 

As  dlsooMtlBme* 

Under  Act  Feb.  28,  1861,  which  author- 
izes the  postmaster  under  certain  circum- 
stances specified  to  discontinue  the  postal 
service  on  any  route,  a  suspension  during  the 
late  Bebellion,  at  the  Postmaster  General's 
discretion,  of  the  route  in  certain  rebel  states, 
with  notice  to  the  contractor  that  he  would 
be  held  responsible  for  a  renewal  when  the 
Postmaster  General  should  deem  it  safe  to 
renew  the  service  there,  was  held  to  be  a 
discontinuance,  so  that  under  a  mail  carrier's 
contract  with  a  government  calling  for  a 
month's  pay  if  the  postmaster  discontinued 
the  service  it  was  adjudged  that  be  was  en- 
titled to  the  month's  pay.  Beeside  v.  Unit- 
ed States,  76  U.  &  (8  Wall.)  38^  42,  19  U  Bd. 
31& 
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Am  dispense  with  mles* 

Under  Code,  S  489,  providing  th&t  a  ma- 
nicipal  ordinance  shall  be  read  on  three  dif- 
ferent days,  unless  three-fourths  of  the  coun- 
cil vote  to  dispense  with  the  rules,  an  ordi- 
nance is  valid,  if  passed  hy  three-fourths 
vote  upon  a  motion  to  "suspend"  the  rules; 
there  being  no  substantial  difference  in  the 
terms.  Town  of  Baird  v.  Baker,  40  N.  W. 
818,  819,  76  Iowa,  220. 

Bissolntion      of     partnenldp      distin- 
Svished. 

The  suspension  and  dissolution  of  a 
partnership  are  not  synonymous;  "suspen- 
sion" meaning  a  mere  cessation  of  Its  busi- 
ness operations  for  a  period  of  time,  while 
"dissolution"  is  the  entire  termination  of  the 
relation.  Partnership  results  from  contract, 
and  its  dissolution,  when  not  brought  about 
by  death,  bankruptcy,  or  some  operation  of 
law,  rests  in  the  same  source — the  will  or 
action  of  the  partners  themselves.  Thus, 
Story,  in  his  work  on  Partnership  (section 
101),  declaring  that  the  general  assignment 
of  a  partnership  for  the  benefit  of  creditors 
would  amount  of  itself  to  a  suspension  or 
dissolution  of  a  partnership,  did  not  mean 
that  such  an  assignment  would  absolutely 
terminate  the  partnership,  but  that  it  would 
suspend  its  operations  and  perhaps  ultimate- 
ly result  in  its  dissolution.  Willis  ton  v. 
Camp,  22  Pac.  501,  503,  9  Mont  88. 

Bittinsuisli  distingnislied. 

The  "suspension"  of  a  right  in  an  estate 
is  a  partial  extinguishment  thereof,  or  an 
extinguishment  for  a  time.  It  differs  from 
an  extinguishment  in  this:  A  suspended 
right  may  be  revived,  while  one  extinguished 
i«  absolutely  dead.  Dyer  v.  Dyer,  23  Atl. 
910,  911,  17  R.  I.  547. 

An  agreement  between  the  holder  and 
payee  of  promissory  notes,  by  which  It  was 
mutually  agreed  that  the  payee  should  pay 
£25  per  annum  by  quarterly  payments,  and 
as  long  as  he  so  paid  the  right  of  action  on 
the  notes  should  be  "suspended,"  did  not 
mean  that  the  agreement  should  have  the 
effect,  from  the  moment  of  its  being  signed, 
of  forever  extinguishing  the  plaintiff's  claim 
on  the  notes,  or  of  ever  maintaining  an  ac- 
tion for  the  recovery;  but  the  agreement 
merely  gave  the  payee  a  right  of  action  for 
a  breach  thereof^  if  the  holder  sued  while 
the  payments  were  continued.  Ford  t. 
Beech,  11  Q.  B.  852,  867. 

As  postpone. 

A  provision,  in  a  contract  for  the  sale 
of  coke,  that  deliveries  under  the  contract 
may  be  suspended  in  case  of  strikes,  acci- 
dents, or  other  causes  causing  a  stoppage  in 
the  works  of  the  seller,  relieves  the  seller 
from  the  obligation  of  his  guaranty,  when 
sucJ^  causes  have  prevented  him  from  fur- 


nishing the  guarantied  amount  within  the 
specified  time,  as  the  word  "suspended"  does 
not  mean  postponed  only,  and  therefore  the 
purchaser  cannot  demand  delivery  of  coke 
after  the  expiration  of  the  fixed  period.  The 
two  words  are  not  synonymous.  Hull  Coal 
&  Ooke  Co.  V.  Empire  Coal  &  Coke  Co.  (U.  S.) 
118  Fed.  256,  259,  51  C.  C.  A.  213. 

As  qnasli. 

"Suspend*'  means  to  cause  to  cease  for 
a  time;  to  interrupt;  to  delay.  Under  Rev. 
St  1889,  S  2522,  providing  that,  if  there  be 
pending  against  the  same  defendant  two  In- 
dictments for  the  same  offense,  the  Indict- 
ment first  found  shall  be  deemed  to  be  sus- 
pended by  the  second  indictment  and  shall 
be  quashed,  the  second  indictment  does  not 
ipso  facto  quash  the  first;  but  the  operation 
of  the  section  seems  to  leave  the  first  indict- 
ment endowed  with  life,  so  that,  if  the  sec- 
ond indictment  is  quashed,  the  first  one  re- 
vives. State  V.  Melvin,  66  S.  W.  534,  536,  1G6 
Mo.  565. 

As  romoTO* 

''Suspended,"  as  used  In  Comp.  St.  c 
18,  art  2,  S  9,  providing  for  the  removal  of 
county  officers  from  office,  and  authorizing 
the  court  to  supply  the  place  of  such  an 
officer  by  an  appointment  for  the  term,  when 
the  accused  is  an  officer  of  the  court  and  is 
suspended,  is  not  synonymous  with  "remov- 
ed," as  used  in  section  7  of  the  act,  provid- 
ing that,  if  the  accused  is  found  guilty.  Judg- 
ment shall  be  entered  removing  him  from 
office.  State  v.  Meeker,  27  N.  W.  427,  429, 
19  Neb.  444. 

An  order  issued  to  a  public  officer,  stat^ 
Ing  that  his  services  are  no  longer  needed« 
and  that  he  is  "suspended"  from  further  duty 
after  that  date,  amounts  to  an  absolute  re- 
moval from  the  position,  and  not  a  mere 
suspension  from  duty.  Donnell  v.  City  of 
New  York,  22  N.  Y.  Supp.  661,  663,  68  Hun, 
55. 

"Suspension,"  as  contemplated  in  Act 
Feb.  28,  1887  (Acts  1886-87,  p.  1),  authorizing 
the  Governor  to  suspend  assessors  and  ap- 
point tax  commissioners  to  perform  the  du- 
ties of  assessors  so  suspended,  and  provided 
that  such  suspension  shall  continue  indefi- 
nitely until  the  General  Assembly  restore 
such  assessors  to  office,  is  the  same  in  legal 
contemplation  as  a  removal  from  office.  No- 
len  V.  State,  24  South.  251,  253,  118  Ala.  154. 

"Suspension"  from  office  is  in  no  proper 
sense  the  same  thing  as  a  removal,  and  it 
cannot  be  held,  by  construction  or  otherwise, 
that  the  provisions  of  a  constitution  with  re- 
gard to  removals  from  office  apply  equally 
to  suspensions  therefrom,  and  a  constitu- 
tional provision  authorizing  removal  after 
written  charges  have  been  made,  and  a  trial 
thereof  had,  and  a  finding  or  the  Jury  on 
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the  troth  of  the  chai^ges,  does  not  deprive  | 
the  Legislature  of  the  power  to  provide  that,  | 
where  charges  are  made,  the  court  may  tem-  j 
porarily  suspend  the  officer  until   the   de- 
termination of  such  charges.    Poe  y.  State, 
10  S.  W.  732,  739,  740,  72  Tex.  625. 

Bepeal  dlstinsulilied* 

See  "Repeal/' 


STTSPEHSION  OF  PATMENT. 

"Suspension  of  payment,'*  as  applied  to 
commercial  paper,  means  something  more 
than  a  failure  of  the  maker  of  such  paper 
to  seek  the  holder  thereof  and  pay  him. 
Business  men  imderstand  very  well  what 
the  term  means.  There  is  the  idea  in  It  of  , 
a  failure  to  pay  from  an  Inability  to  do  so.  j 
In  re  Wolf  (IJ.  S.)  30  Fed.  Cas.  406. 

SUSPEirSIOH  OF  POWER  OF  ALIEN- 
ATION. 

The  suspension  of  all  power  to  alienate 
the  subject  of  a  trust,  other  than  a  power  , 
to  exchange  It  for  other  property  fo  be  held  , 
upOD  the  same  trust,  or  to  sell  it  and  rein- 
Test  the  proceeds  to  be  held  upon  the  same  ' 
trust  is  a  "suspension  of  the  power  of  alien- 
ation."   Civ.  Code  Mont  1895,  I  1220. 

STJSPENSION  OF  SENTENCE. 

"Su8i)enslon  of  sentence"  means  .an  in- 
terregnum of  the  period  between  conviction  i- 
and  final  judgment    People  v.  Webster,  86 
N.  Y.  Supp.  745.  746,  14  Mlsc.  Rep.  617.  I 

The  distinction    between   a   "reprieve"  \ 
and  a  "suspension  of  sentence"  Is  that  a  re- 
prieve postpones  the  execution  of  the  sen- 
tence to  a  day  certain,  whereas  a  suspension 
is  for  an  Indefinite  time.    Carnal  v.  People 
(N.  Y.)  1  Parker,   Or.   R.  262.     Therefore, 
where  a  reprieve  Is  granted  by  a  €k)vemor, 
it  is  the  duty  of  the  sheriff  on  the  expira- 
tion of  the  time  to  execute  the  sentence  j 
without  further  orders  by  the  court.    In  re  i 
Buchanan,  40  N.  E.  883,  886,  146  N.  Y.  264. 

SUSPENSIVE  CONDITION. 

A  suspensive  condition  is  one  in  which 
the  obligation  depends  on  an  uncertain  event, 
and  which  is  not  to  take  effect  until  the 
erent  happens.  Moss  v.  Smoker,  2  La.  Ann. 
989.  991. 

The  obligation  contracted  on  a  suspen- 
live  condition  Is  that  which  depends  either 
on  a  future  and  uncertain  event,  or  on  an 
eTent  which  has  actually  taken  place,  with- 
out It  being  yet  known  to  the  parties.  Civ. 
Code  La.  1900,  art.  2043.  The  effect  of  a 
suspensive  condition  is,  as  Its  name  neces- 
sarUy  impllefl»  to  mispend  th«  obligation  un- 


til the  condition  Is  accomplished,  or  con- 
sidered as  accomplished.  The  "suspensive 
condition"  under  the  Louisiana  Civil  Code  Is 
the  equivalent  of  the  "condition  precedent" 
at  common  law.  City  of  New  Orleans  v. 
Texas  &  P.  R.  Co.,  18  Sup.  Ct  875,  171  U.  8. 
312,  43  L.  Ed.  178. 

SUSPICION. 

Discovery    distinguished,    see    "Discov- 
ery." 

The  word  "suspicion"  Is  defined  as  be- 
ing "imagination  of  the  existence  of  some- 
thing without  proof,  or  uiK)n  very  slight  evi- 
dence, or  upon  no  evidence  at  all,"  and  to 
hold  that,  when  plalntlfiTs  own  case  exposes 
him  to  suspicion  of  negligence,  the  burden 
is  on  the  plaintiff,  would  place  the  bur- 
den of  proof  on  plaintiff  in  all  cases,  on 
the  question  of  contributory  negligence,  for 
an  accident  could  rarely  occur  but  that  there 
would  be  some  slight  evidence  of  plaintilTs 
negligence.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Shieder,  30  S.  W.  902,  905,  88  Tex.  152,  28 
L.  R.  A.  538. 

The  trial  court.  In  charging  on  the  sub- 
ject of  corroboration  of  the  testimony  of  an 
accomplice,  stated  that,  if  the  facts  outside 
of  his  testimony  were  sufficient  to  cast  on 
him  a  grave  suspicion  of  guilty  knowledge. 
It  was  sufficient.  The  court,  In  reversing 
the  case,  said  that  "suspicion"  Is  defined 
by  standard  lexicographers  to  be  the*  "act 
of  suspecting  or  the  state  of  being  sus- 
pected; imagination,  generally  of  something 
ill;  distrust;  mistrust;  doubt;"  that  the  evi- 
dence ought  to  tend  to  show  the  guilt,  and 
not  a  mere  suspicion,  whether  grave  or 
light;  that  the  human  mind  is  so  constitut- 
ed that  where  one  is  indicted  ^or  a  grave 
offense  the  mere  charge  itself  will  excite  a 
suspicion.  Involuntarily  it  springs  Into  ac- 
tion, and  we  look  upon  such  a  one  with  dis- 
trust and  doubt  McOalla  v.  State,  66  Ga. 
346,  848. 

'^Knowledge"  and  "suspicion"  are  not 
synonymous  terms.  Thus,  where  an  em- 
ploye's Indemnity  policy  provided  for  notice 
of  any  act  of  dishonesty  as  soon  as  it  came 
to  the  knowledge  of  the  employer,  notice 
was  not  required  when  the  employer  merely 
entertained  suspicions  as  to  the  employ^. 
American  Surety  Co.  v.  Pauly  (U.  S.)  72  Fed. 
470.  477,  18  C.  O.  A.  644. 

Where,  in  an  action  for  libel,  the  words 
used  were  that  the  defendant  had  a  sus- 
picion that  plaintiff  and  another  had  robbed 
his  house,  and  therefore  arrested  them,  the 
word  "suspicion"  was  legally  susceptible  of 
involving  a  positive  charge  of  felony.  Royce 
V.  3Aaloney.  6  Atl.  395,  400,  68  Vt  437. 

"Suspicion"  is  weaker  than  "belief,"  and 
"opinion"  no  stronger.    The  expression  of  a 
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Boaptcloa   that   another   has   committed   a 
crime  18  actionable.    Olddent  t.  Mlrk»  4  Ga. 

SUSPICIOITS   CHARACTER. 

An  ordinance  of  the  city  of  San  Antonio 
declares  that  all  persons  who  entice  any 
other  person  or  persons  to  commit  any  Ir- 
reputable  act  or  deed,  all  persons  fonnd 
loitering  about  the  dty  under  suspicious 
circumstances  or  places  and  who  are  unable 
to  give  a  proper  account  of  themselves,  all 
persons  In  the  act  of  committing  theft  not 
amounting  to  a  felony  or  misdemeanor,  and 
all  persons  following  any  business  by  solicit- 
ing orders  whereby  the  person  or  persons 
glYlng  such  orders  are  defrauded,  shall  be 
considered  "suspicious  characters."  McPa- 
dln  V.  Olty  of  San  Antonio^  64  &  W.  48»  49, 
22  Tez.  Oir.  App.  140. 

SUSPICIOUS  PERSON. 

The  words  "suspicious  person"  are  used 
ts  designate  one  against  whom  there  Is 
reasonable  cause  to  believe  that  he  has  com- 
mitted a  felony,  and  whose  arrest  without 
warrant  Is  authorised  by  Code  Or.  Proc.  I 
177.  The  belief  necessary  to  authorise  such 
arrest  Is  generally  nothing  more  than  a 
well-grounded  suspicion.  People  ▼.  Russell, 
72  N.  Y.  Supp.  1,  2,  85  Misc.  Bep.  765. 

SUSTAIN. 

A  bond  of  a  bank  teller,  conditioned  to 
make  good  to  said  bank  all  damages  "sus- 
tained" by  it  through  his  unfaithfulness  or 
want  of  care,  means  any  damages  caused 
by  his  want  of  care,  if  by  any  degree  of 
care  (Ml  his  part  such  damages  could  have 
been  avoided.  Union  Bank  of  Georgetown 
y.  Forrest  (U.  8.)  24  Fed.  Gas.  559. 

"Maintaining  and  sustaining"  a  railroad 
means  keeping  it  In  repair,  supplying  It  with 
machinery,  and  such  like  acts;  and  thus  a 
grant  of  a  power  to  a  corporation  of  "main- 
taining and  sastaining"  a  railroad  does  not 
apply  to  projects  for  maintaining  its  busi- 
ness by  schemes  and  enterprises  not  con- 
templated and  expressed  in  clear,  unambig- 
uous terms  by  the  charter  itself.  A  power 
of  maintaining  and  sustaining  a  railroad  is 
included  within  a  corporate  grant  of  the 
power  of  laying,  building,  and  making  the 
road.  Gentral  B.  Go.  v.  Gollins,  40  Ga.  582, 
624. 

SUSTENANCE. 

"Sustenance"  is  that  which  supports 
life;  food;  victuals;  provisions;  and,  as 
used  in  a  statute  declaring  that  whoever 
shall  deprive  of  necessary  sustenance  shall 
be   guilty   of   misdemeanor,   it  means  that 


necessary  food  and  drink  whldi  Is  sufficient 
to  support  life  and  maintain  health;  and 
where  It  appears  that  the  defendant  did  for- 
nlsh  such  food  and  drink,  but  merely  re- 
fused to  permit  them  to  take  medicine,  a 
conviction  cannot  be  sustained.  Justice  v. 
State,  42  S.  H.  1013,  1014,  U6  Ga.  605,  59 
L.  B.  A.  60L 

SWAMP. 

In  larger  streams,  such  as  the  Santee 
and  the  Bdisto,  the  "swamp"  is  spoken  of 
distinct  from  the  river;  but  In  creeks  with 
a  margin  of  swamp  the  usage  Is  universal 
in  the  state  of  South  Garolina  to  speak  of 
the  creek  and  swamp  as  one,  and  In  a  call 
in  a  survey  for  "Dean  swamp"  the  name  Is 
appropriate  to  the  run,  and  not  to  the  swamp. 
Felder  t.  Bennett  (S.  O.)  2  McMul.  44,  47, 
87  Am.  Dec.  546. 

The  word  "swamp,"  as  contained  In  Act 
Gong.  1849,  granting  to  the  state  of  Louisi- 
ana certain  lands  to  aid  in  reclaiming  the 
swamp  lands  th»eln,  without  the  additioh 
of  the  word  "overflowed,"  would  have  con- 
veyed the  lands  so  lacking  In  drainage  as 
to  be  temporarily  covered  by  water  in  the 
rainy  seasons.  McDade  t.  Bossier  Levee 
Board,  83  South.  628,  631,  100  La.  626. 

SWAMP  AND  OVEBFLOWED  X.ANDS. 

"Swamp  and  overflowed  lands,"  as  used 
In  a  complaint  to  compel  conveyance  of  cer- 
tain land  which  the  pl&intlff  claimed  as 
swamp  and  overflowed  lands  purchased  from 
the  state,  and  which  the  defendant  claimed 
as  a  pre-emption,  should  be  construed  as 
merely  equivalent  to  the  phrase  "wet  and 
unfit  for  cultivation."  Land  which  is  too 
wet  for  cultivation  is  "swamp  and  overflow- 
ed lands,"  whether  the  water  flows  over  or 
stands  upon  It  In  this  sense  the  adjectives 
"swamp"  and  "overflowed,"  taken  together, 
qualify  the  noun  "land"  in  but  one  particu- 
lar, and  express  but  one  fact  concerning  it; 
that  Is,  it  is  too  wet  for  cultivation.  Hence 
a  traverse  of  the  allegations  of  the  complaint 
that  the  land  was  "swamp  and  overflowed 
land"  is  sufficient,  in  alleging  that  the  land 
is  not  too  wet  for  cultivation.  Miller  v. 
Tobln  (U.  S.)  18  Fed.  609,  614. 

"Swamp  lands,"  as  used  in  Act  Oong. 
Sept  20,  1850,  granting  swamp  and  overflow- 
ed lands  to  the  states,  as  distinguished  from 
"overflowed  lands,"  may  be  considered  to  be 
such  as  require  drainage  to  fit  them  for  cul- 
tivation. San  Francisco  Sav.  Union  v.  Ir- 
win (U.  S.)  28  Fed.  708,  712. 

The  "swamp  and  overflowed  lands" 
granted  to  the  state  of  Iowa  by  Act  Gong. 
1850,  mean  lands  which  by  reason  of  swamp 
or  overflow  become  unfit  for  cultivation. 
Merrill  v.  Tobln  (U.  S.)  30  Fed.  73a-739. 
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•*Swamp  and  overflowed  lands,"  within 
Act  Gong.  March  7,  1857.  confirming  to  the 
seTeral  states  the  swamp  and  overflowed 
lands,  are  lands  on  which,  after  the  sub- 
sidence of  the  waters,  grain  or  other  staple 
crops  cannot  be  raised.  Keeran  y.  Allen,  33 
CaL  542,  546. 

Land  which  is  not  susceptible  of  cultl- 
Tstion  in  grain  or  other  staple  products,  by 
reason  of  overflow,  is  "swamp  and  over- 
flowed land,"  within  the  meaning  of  Act 
Gong.  Sept  28,  1850,  relating  to  the  grant- 
ing of  swamp  and  overflowed  lands;  and 
the  fact  that  a  crop  of  grass  may  spring 
up  after  the  overflow  subsides  does  not  pre- 
Tent  it  from  being  swamp  and  overflowed. 
Keeran  v.  Grlfl[lth,  31  Gal.  461,  462,  466. 

"Swamp  and  overflowed  lands"  are 
lands  rendered  unfit  for  successful  cultiva- 
tion by  reason  of  the  ov^flow.  If  lands  by 
reason  of  the  overflow  were  generally  ren- 
dered unfit  for  the  successful  cultivation  of 
the  staple  crops,  they  are  swamp  and  over- 
flowed lands,  within  the  meaning  of  the  act 
The  fact  that  staple  productions,  such  as 
potatoes,  com,  barley,  or  buckwheat,  may 
be  cultivated  and  raised  on  the  land,  is  not 
all  that  is  required;  but  such  productions, 
or  some  of  them,  must  be  usually  culti- 
vated successfully.  Thompson  v.  Thornton, 
50  Gal.  142.  144. 

"Swamp  and  overflowed  lands,"  as  used 
In  an  act  of  Gongress  granting  to  the  state 
of  Galifomia  swamp  and  overflowed  lands 
made  thereby  unflt  for  cultivation,  includes 
only  such  legal  subdivisions  according  to 
the  congressional  system  of  surveys  the 
greater  part  of  which  was  swamp  and  over- 
flowed lands,  and  unless  a  tract  constitutes 
the  greater  part  of  the  legal  subdivision 
according  to  such  systems  of  surveya  they 
do  not  come  within  the  provisions  of  the 
statute.  Hogaboom  v.  Bhrhardt,  68  Oal.  231, 
233. 

Ai  orrerflowed  aim  willy. 

It  is  not  necessary  that  land  should  be 
overflowed  annually  to  make  it  "swamp 
lands,"  under  the  act  of  Gongress  donating 
swamp  and  overflowed  land  to  Arkansas  and 
other  states.  Keller  v.  Brickey  (111.)  8  Gent 
Law  J.  457. 

Peviodieally  oTerflowed  laad* 

"Swamp  and  overflowed  land,"  as  used 
in  Act  Gong.  July  23,  1866,  M  a4  Stat  219), 
which  provides  that  in  all  cases  where  town- 
ship surveys  have  been  or  shall  hereafter 
be  made  under  authority  of  the  United 
States,  and  the  plats  thereof  approved,  it 
shall  be  the  duty  of  the  Gommissioner  of  the 
General  Ldind  Ofllce  to  certify  over  to  the 
state  of  Galifomia  as  swamp  and  overflowed 
land  represented  as  such  on  such  approved 
plats,  etc.,   does   not  include  land   subject 


to  periodical  overflow,  so  as  to  include  within 
the  meaning  of  the  section  abOTS  referred 
to  lands  which  are  described  in  the  puts 
as  land  subject  to  periodical  overflow.  Heath 
V.  Wallace,  11  Pac.  842,  846,  71  OaL  60. 

S^ITAMP  ZiAND  ASSESSMEKT. 

A  "swamp  land  assessment"  is  a  charge 
imposed  on  property  by  authority  of  the 
Legislature^  and  hence  is  a  liability  created 
by  statute,  the  enforcement  of  which  is  bar- 
red by  the  lapse  of  three  years,  under  Code 
Oiv.  Proc.  S  338,  subd.  L  People  v.  Hulbert, 
12  Pac.  43,  71  Gal.  72. 


SWEAR-SWORN. 

See  "Duly  Sworn.** 

The  word  "sworn"  legally  means  "sworn 
to.**  Gommonwealth  v.  Bennett,  89  Mass. 
(7  Allen)   633,   534. 

"Swear,"  as  used  in  an  indictment  for 
perjury,  charging  that  the  defendant  did 
depose  and  swear,  Is  not  equivalent  to  an 
allegation  that,  being  duly  sworn,  he  did  de- 
pose and  say.  "Swear"  does  not  imply  that 
defendant  was  duly  sworn,  for  he  may  swear 
without  being  duly  sworn.  In  one  case  the 
oath,  so  to  speak,  is  self-imposed,  and  the 
swearer  incurs  no  legal  liability  thereby; 
while  in  the  other  the  oath  Is  administered 
by  a  person  having  authority  so  to  do,  and 
the  affiant  takes  it  subject  to  the  pains  and 
penalties  for  perjury.  United  States  v.  Mc- 
Gonaughy  (U.  S.)  88  Fed.  168,  169. 

An  indictment  for  perjury  which  char- 
ged that,  defendant  being  lawfully  required 
by  the  magistrate  to  make  out  in  fact  a 
written  statement  of  his  circumstances  and 
being  then  and  there  duly  sworn,  "he  did 
then  and  there  swear  in  and  by  such  writ- 
ten statement"  meant  that  he  made  a  writ- 
ten statement  under  oath,  and  the  indict- 
ment was  not  insufficient  as  not  charging 
the  making  of  a  false  oath.  Gommonwealth 
V.  Garel,  105  Mass.  582,  685. 

The  words  "or  swear"  may  be  rejected 
as  surplusage,  where  the  rest  of  the  affir- 
mation is  correct  State  v.  Shreve,  4  N.  J. 
Law  a  Southard)  297. 

A  charge  that  another  "will  swear,  lie, 
cheat  or  steal"  may  import  that  he  lies, 
swears,  cheats,  and  steals;  and,  if  used  in 
the  latter  sense,  it  is  to  be  determined  by 
the  Jury  whether  the  language  is  actionable. 
Dottarer  v.  Bushey,  16  Pa.  (4  Harris)  204, 
209. 

The  term  "swear"  includes  every  mode 
authorized  by  law  for  administering  an  oath. 
Laws  N.  T.  1&92,  a  677,  S  14. 

When  applied  to  public  officers,  who  are 
required   by  the   Gonstitution  to   take  the 


/ 


SWBAB-SWORN 


6838 


SWORN  FALSELY 


oaths  therein  prescribed,  the  word  "sworn" 
shall  refer  to  those  oaths;  and,  when  ap- 
plied to  any  other  officer,  it  shall,  unless 
otherwise  expressly  provided,  mean  sworn 
to  the  faithful  performance  of  his  official 
duties.  Rev.  Laws  Mass.  1902,  p.  89,  c  8, 
f  5,  suhd.  22. 

The  word  "sworn,"  when  applied  to 
public  officials  required  by  the  Constitution 
to  take  the  oaths  therein  prescribed,  shall 
refer  to  those  oaths;  when  applied  to  other 
officers,  it  shall  mean  sworn  to  the  faith- 
ful discharge  of  the  duties  of  thehr  offices 
before  a  justice  of  the  peace  6r  other  person 
authorized  to  administer  oaths  In  such  cases. 
Pub.  St  N.  H.  1901,  p.  64,  c.  2,  §§  24,  25. 

The  word  "sworn,"  when  applied  to 
public  officers  required  by  the  Constitution 
to  take  certain  oaths,  shall  refer  to  those 
oaths;  when  applied  to  other  officers,  it 
shall  mean  to  the  faithful  discharge  of  the 
duties  of  their  offices  before  a  person  au- 
thorized to  administer  oaths.    V.  S.  1894,  14. 

The  words  "sworn,"  "duly  sworn,"  or 
"sworn  according  to  law,"  used  in  a  statute, 
record,  or  certificate  of  administration  of 
an  oath,  refer  to  the  oath  required  by  the 
Constitution  or  laws  in  the  cases  specified, 
and  include  every  necessary  subscription  to 
such  oath.  Rev.  St  Me.  1883,  p.  59,  c.  1,  S 
6,  Bubd.  20. 

AiBrm  or  aillmied* 

By  statute  in  many  states  it  is  provided 
that  the  words  "swear"  or  "sworn"  shall 
include  the  words  "affirm"  or  "affirmed." 
Code  Miss.  1892,  S  1516;  V.  S.  1894,  13; 
Gen.  St.  N.  J.  1895,  p.  3195,  S  35;  Rev.  St 
Tex.  1895,  art.  3270;  Ky.  St  1903,  S  451; 
Rev.  St  Wis.  1898,  S  4971;  Oomp.  Laws 
Mich.  1897,  S  50,  subd.  11;  Sand.  &  H.  Dig. 
Ark.  1893,  9  7218;  Code  W.  Va.  1899,  p.  132, 
c.  13,  S  11;  Pub.  St  R.  I.  1882,  p.  77,  c.  24, 
S  10;  Gen.  St  Conn.  1902,  §  1;  Mills*  Ann. 
St.  Colo.  1891,  §  4185,  cl.  7;  Gen.  St  Minn. 
1894,  §  255,  subd.  10;  Gen.  St  Minn.  1894, 
S  1511;  Code  Va.  1887,  §  5;  Hurd's  Rev.  St 
111.  1901,  p.  1720,  c.  131,  S  1,  subd.  12;  Hor- 
ner's Rev.  St  Ind.  1901,  9  1285;  Rev.  Codes 
N.  D.  1899,  S  1176;  Comp.  Laws  N.  M.  1897, 
§  2900;  Ballinger's  Ann.  Codes  &  St  Wash. 
1897.  S  1658;  Gen.  St  Kan.  1901,  §  7342. 
subd.  12;  Code  Iowa  1897,  §  48,  subd.  12; 
Rev.  St  Utah  1898,  §  2498;  Rev.  Laws  Mass. 
1902,  p.  89,  c.  8,  S  6,  subd.  22;  Pub.  St  N. 
H.  1901,  p.  64,  c.  2,  SI  24,  25;  Code  N.  C. 
1883,  fi  3765,  subd.  6;  Rev.  St  Tex.  1895, 
art  8270;   Rev.  St  Tez.  1895,  art  5064. 

SWEARING. 

See  "False  Swearing";   "Public  Swear- 
ing." 

Any  words  importing  an  Imprecation  of 
Uvine  vengeance,  or  implying  divine  con- 


demnation, are  sufficient  to  constltnte 
"swearing."  The  use  of  the  word  "damned** 
is  profanity,  without  being  used  In  connec- 
tion with  the  name  of  the  Deity.  State  v. 
Wiley,  24  South.  194,  76  Miss.  282,  71  Am. 
St  Rep.  "531  (citing  Holcomb  T.  Cornish,  8 
Conn.  375). 

SWORN  ACCOBDING  TO  I.AW. 

Rev.  St  c.  1,  S  3,  provides  that  "when- 
ever the  expression  'duly  sworn,'  or  'sworn 
according  to  law,'  is  used  or  applied  to  any 
officer  who  is  required  to  take  and  subscribe 
the  oath  prescribed  in  the  Constitution,  it 
shall  be  construed  to  mean  that  such  officer 
has  taken  and  subscribed  the  same,  as  well 
as  the  oath  faithfully  and  Impartially  to  per- 
form the  duties  of  the  office  to  which  he  has 
been  elected  and  appointed,  and  when  ap- 
plied to  any  person  other  than  such  officer 
it  shall  be  construed  to  mean  that  such  per- 
son has  taken  an  oath  faithfully  and  Impar- 
tially to  perform  the  duties  assigned  to  him 
in  the  case  specified."  In  the  case  of  an 
assessor,  where  the  records  of  the  town  re- 
cite that  he  was  duly  sworn.  It  is  not  neces- 
sary that  the  oath  administered  should  have 
been  set  out  In  full;  but  such  record  Is  suf- 
ficient to  show  that  he  had  taken  the  oath 
which  qualified  him  to  act  Bennett  t.  Treat, 
41  Me.  226,  227. 

The  words  "sworn,"  "duly  sworn,"  or 
"sworn  according  to  law,"  used  In  a  statute, 
record,  or  certificate  of  administration  of 
an  oath,  refer  to  the  oath  required  by  the 
Constitution  or  laws  in  the  cases  specified, 
and  include  every  necessary  subscription  to 
such  oath.  Rev.  St  Me.  1883,  p.  59,  c  1,  S 
6,  subd.  20. 

SWORN  COMFI.AINT. 

"Sworn  complaint,"  as  used  in  Rev.  St 
c.  27,  §  40,  requiring  a  sworn  complaint  for 
the  search  and  seizure  of  intoxicating  liquors, 
includes  a  complaint  made  on  affirmation  by 
one  conscientiously  scrupulous  of  taking  an 
oath.  State  v.  Welch,  8  Ati.  348,  349,  79 
Me.  99. 

SWORN  FAI.SELT. 

The  words,  "she  swore  a  false  oath,  and 
I  can  prove  it,"  spoken  concerning  a  person, 
do  not  import  a  false  swearing  in  a  court  of 
Justice,  so  as  to  constitute  the  crime  of  per- 
jury; and  hence  they  are  not  actionable  per 
se.    Packer  v.  Spangler  (Pa.)  2  Bin.  60. 

The  words,  "he  swore  a  false  oath,  and 
I  can  prove  it'*  as  addressed  to  a  person, 
do  not  import  perjury,  or  that  the  swearing 
was  in' some  Judicial  proceeding.  They  might 
have  been  spoken  in  relation  to  some  private 
and  extrajudicial  transaction.  Hence  the 
words  are  not  actionable  as  slander,  where 
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they  were  not  spoken  in  a  conyersation  con- 
cerning a  particular  Judicial  procedure. 
Martin  r.  Melton,  7  Ky.  (4  Bibb)  99. 

The  words  "sworn  falsely,"  as  used  in 
Insolvent  Act,  S  49,  whicb  provides  that  no 
discharge  shall  be  granted  if  the  debtor  shall 
bare  sworn  falsely  in  relation  to  any  ma- 
terial fact  concerning  his  estate  or  debts, 
necessarily  import  a  willful  act  done  with  a 
fraudalent  intent,  from  which  the  element  of 
fraud  cannot  be  eliminated.  A  mistake  In 
his  Termed  schedule  of  liabilities,  which  is 
made  in  good  faith,  does  not  constitute  such 
false  swearing.  De  Martin  y.  De  Martin, 
24  Pac  506,  85  Cal.  7a 

To  charge  one  with  haying  "sworn  false- 
ly" does  not  of  Itself  import  a  charge  of  per- 
Jnry,  and  to  render  such  words  actionable  It 
mnst  he  ayerred  that  they  were  spoken  in 
reference  to  a  Judicial  oath  and  to  have  been 
meant  as  a  charge  of  perjury.  Barger  y. 
Barger,  18  Pa.  (6  Harris)  489,  492. 

The  words  "he  has  sworn  falsely"  are 
held  not  to  be  actionable  per  se,  inasmuch  as 
they  alone  do  not  necessarily  include  the 
idea  of  willful  Intention.  "They  may  mean," 
says  the  court,  "perfidiously,  or  merely  not 
truly."  "Swearing  to  that  which  is  false," 
says  Chancellor  Kent,  ''does  not  imply  that 
the  party  has  in  Judgment  of  law  perjured 
himself.  It  may  mean  that  he  has  sworn  to 
a  falsehood,  without  being  conscious  at  the 
time  that  it  was  false."  Schmidt  v.  Wither- 
ick,  29  Minn.  156,  157,  12  N.  W.  44a 

SWORir  TO  A  UE. 

The  words  "swore  a  lie,"  contained  in  an 
alleged  libel,  do  not  of  themselves  impute  a 
charge  of  perjury,  and  hence  are  not  action- 
able per  se.    Knight  y.  Sharp,  24  Ark.  608, 

008. 

A  statement  that  a  person  "swore  false 
and  swore  to  a  lie"  does  not  imply  that  the 
person  spoken  of  was  guilty  of  perjury,  and 
is  not  actionable.  Sheely  y.  Biggs,  2  Har.  & 
J.  (Md.)  363,  364,  3  Am.  Dec.  552. 

The  words  "sworn  to  a  lie,"  as  used  in 
an  allegation  that  a  person  has  sworn  to  a 
lie,  are  not  actionable;  for  they  do  not  neces- 
sarily Imply  that  the  party  has  in  Judgment 
of  law  perjured  himself.  They  may  mean 
that  he  has  sworn  to  a  falsehood,  without 
being  conscious  at  the  time  that  it  was  a 
falsehood.  It  does  not  imply  that  it  was 
sworn  to  before  any  court  or  competent  of- 
ficer. It  may  mean  extrajudicial  swearing. 
Hopkins  y.  Beedle  (N.  Y.)  1  Oaines,  347,  348, 
2  Am.  Dec  191. 


SWEET  CORDIAL 

A  sweet  cordial  is  a  plain  spirit,  flayored 
by  an  essential  oil  or  other  aromatic  sub- 
stance, and  sweetened  by  some  saccharine 


matter.  United  States  y.  Three  Hundred 
Casks  of  Juniper  Cordial  (U.  S.)  28  Fed.  Cas. 
141, 

SWELLS. 

"Swells,"  as  used  in  a  contract  for  the 
sale  of  canned  corn  containing  the  clause 
''usual  guaranty  against  swells,"  primarily 
refers  to  cans  whose  ends  are  forced  out- 
ward by  the  gases  engendered  by  fermenta- 
tion, and  it  includes  all  cans  whose  contents 
are  sour.  Sleeper  y.  Word  (U.  S.)  60  Fed. 
888,  889,  9  O.  C.  A.  289. 

SWINDLE-SWINDLING. 

"Swindling"  is  defined  to  be  cheating 
and  defrauding  with  deliberate  artifice. 
Wyatt  y.  Ayres  (Ala.)  2  Port  157,  161. 

Pen.  Code  1895,  art.  790,  defines  "swin- 
dling" to  be  the  acquisition  of  any  personal 
or  moyable  property,  money,  or  instrument 
in  writing  conyeylng  or  securing  a  yaluable 
right  by  means  of  some  false  or  deceitful 
pretense  or  deylce,  or  fraudulent  representa- 
tion, with  intent  to  appropriate  the  same  to 
the  use  of  the  party  so  acquiring,  or  of  de- 
stroying or  Impairing  the  rights  of  the  party 
Justly  entitled  to  the  same.  May  y.  State, 
15  Tex.  App.  430,  436;  Blum  y.  State,  20 
Tex.  App.  578,  591,  54  Am.  Rep.  530;  Oline 
y.  State,  43  Tex.  494,  497.  See,  also.  Pen. 
Code  Tex.  1895,  art  94d. 

A  fraudulent  sale  of  goods,  for  the  pur- 
pose of  preyentlng  them  from  being  attach- 
ed by  the  creditors,  by  the  yendor,  is  a  fraud 
in  law,  which  in  an  action  of  slander  will 
Justify  the  application  of  the  epithets  "cheat- 
ing** and  "swindling."  Odlorne  y.  Bacon,  60 
Mass.  (6  Cush.)  185, 191. 

As  aotioiiable  per  se* 

"Swindled,"  as  used  in  a  statement  that 
a  certain  person  had  swindled  the  county 
and  a  person,  out  of  certain  sums  of  money, 
cannot  be  construed  to  imply  that  the  mon- 
ey was  obtained  under  false  pretenses,  and 
is  not  actionable  per  se,  for  It  did  not  charge 
an  indictable  offense.  Weil  y.  Altenhofen, 
26  Wis.  708,  709. 

The  term  "swindling"' does  not  import  a 
crime  known  to  the  law,  and  hence  words 
charging  one  with  being  a  swindler  are  not 
actionable  per  se.  Chase  y.  Whitlock  (N.  Y.) 
3  Hill,  139,  140. 

The  term  "swindling"  does  not  import 
a  crime.  Imprisonment  on  a  charge  of 
swindling,  by  making  false  representations 
as  to  the  solyency  of  another.  Is  false  im- 
prisonment; the  conduct  described  as  swin- 
dling not  being  a  pimlshable  offense,  but 
only  the  ground  of  a  civil  action.  Hall  y. 
Rogers  (Ind.)  2  Blackf .  429,  430. 

In  J' Anson  y.  Stuart,  1  Term  R.  753,  it 
la  said  to  be  formerly  held  that  the  word 
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"swindling^  was  in  general  use,  and  that 
tbe  oonrt  oonld  not  say  they  were  ignorant 
of  it  In  the  same  case,  Ashbnrst,  J.,  held  it 
to  imply  crimes  for  which  the  person  might 
be  indicted,  and  Buller,  J^  said  it  contained 
as  libelous  a  charge  as  can  well  be  Imagined. 
In  Berryman  v.  Wise,  4  Term  R.  866,  there 
was  no  question  but  the  word  was  action- 
able when  applied  to  an  attorney  in  his  of- 
ficial character;  and  in  the  argument  of  the 
present  case,  it  seemed  to  be  agreed  that  it 
was  a  word  which  had  come  into  use  since 
St.  30  Geo.  II,  c.  24,  and  was  generally  un- 
derstood to  imply  a  charge  of  the  crimes,  or 
some  of  them,  mentioned  in  that  statute. 
One  of  the  principal  offenses  mentioned  in 
that  statute,  and  the  one  to  which  the  term 
''swindling"  seems  to  be  most  appropriately 
applied,  is  that  of  "knowingly  and  designed- 
ly, by  false  pretenses,  obtaining  from  any 
person  money,  goods,"  etc.,  "with  intent  to 
cheat  or  defraud  any  person  of  the  same." 
This  oifense  is  substantially  and  accurately 
the  common-law  offense  of  cheating,  which 
la  described  in  1  Hawk.  P.  G.  848,  to  be  "de- 
ceitful practices,  in  defrauding  or  endeliyor- 
ing  to  defraud  another  of  his  known  right, 
by  means  of  some  artful  device^  contrary  to 
the  plain  rules  of  common  honesty."  To 
charge  a  man  with  swindling  seems,  there- 
fore, to  be  substantially  to  charge  him  with 
an  offense  for  which  he  may  be  liable  to  a 
prosecution  at  common  law.  Forrest  y.  Han- 
son (U.  8.)  9  Fed.  CkLS.  456. 

Theft  distinsviflhed. 

"Swindling"  may  be  committed  in  ei- 
ther of  two  ways  under  Pen.  Gode  1805,  art 
790:  First,  where  the  unlawful  acquisition 
is  accomplished  by  the  means  named,  and 
the  intent  is  to  appropriate  the  property  so 
acquired  to  the  use  of  the  party  so  acquiring; 
and,  second,  where  the  unlawful  acquisition 
is  accomplished  by  the  means  named,  with 
the  intent  of  destroying  or  impairing  the 
rights  of  the  party  justly  entitled  thereto. 
In  the  one  case  the  Intent  of  the  party  Is  to 
benefit  himself;  in  the  other,  to  injure  the 
right  of  some  one  else.  It  is  true  that  the 
two  Intents  and  the  two  modes  of  accom- 
plishing the  crime  may  combine  and  occur 
in  the  perpetration  of  a  single  act  That 
they  should,  however,  is  not  necessary  to 
the  completeness  of  either  of  the  two  modes. 
It  follows,  then,  that  the  crime  may  be  com- 
mitted without  destroying  or  impairing  the 
rights  of  the  party  justly  entitled  to  the 
property,  and  the  swindle  may  be  perpe- 
trated in  fact  upon  one  who  is  not  even  just- 
ly entitled  to  the  property;  and  this  is  a 
distinction  between  swindling  and  theft 
May  ▼.  State,  15  Tex.  App.  430,  486. 

As  anthorlsins  Arrest. 

"Swindling"  has  no  legal  or  technical 
meaning,  and  commonly  imi^ies  a  recourse  to 
petty  and  mean  artifices  for  obtaining  mon- 
ey, which  may  or  may  not  be  strictly  illegaL 


No  offenae  against  the  laws  Is  duuiged  1)7 
the  term,  and  a  notification  to  a  police  of- 
ficer to  keep  track  of  certain  parties  "s^wln^ 
dllng"  commission  merchants  does  not  au- 
thorize the  arrest  of  the  persons.  Gunning:- 
ham  y.  Baker,  16  South.  68,  71,  104  Ala.  160» 
58  Am.  St  Bep.  27. 

As  reqvirins;  latent  to  appropriate. 

One  of  the  essential  elements  of  tbe 
crime  of  "swindling,"  as  defined  by  Pen. 
Gode  1806,  art  790,  and  the  most  important, 
is  the  intent  with  wliich  the  property  is  ac- 
quired. It  must  be  with  the  intent  to  ap- 
iroprlate  the  same  to  the  use  of  the  party 
so  acquiring  it  Without  an  allegation  to 
that  effect  an  indictment  for  swindling  does 
not  charge  the  offense.  Stringer  t.  State,  IS 
Tex.  App.  520,  522. 

As  reqnirinc  aotval  deeepttoa* 

In  order  to  constitute  "swindling;'*  tibere 
must  be  an  intent  to  defraud,  an  actual  act 
of  fraud  committed,  false  pretenses,  and  the 
fraud  must  be  committed  or  accomplished  by 
means  of  the  false  pretenses  made  use  of 
for  the  purpose;  that  is,  they  must  be  the 
cause  which  induced  the  owner  to  part  -with 
his  property.  An  essential  element  of  the 
offense  of  swindling  is  that  the  party  In- 
jured must  have  relied  upon,  believed  as 
true,  and  been  deceived  by  the  fraudulent 
representations  or  devices  of  the  party  ac- 
cused. Prosecutor  was  applied  to  by  de- 
fendant for  a  loan  of  $5;  the  latter  stating 
that  he  would  give  prosecutor  a  check  on  a 
certain  bank  to  cover  the  $5  and  a  previous 
loan.  Prosecutor  told  defendant  that  be  did 
not  believe  he  had  a  cent  in  the  bank,  bat 
that  he  would  give  defendant  $5  to  catcb 
him,  and,  if  defendant  had  no  money  in  the 
bank,  he  would  prosecute  him.  Defendant 
had  no  money  in  the  bank.  Held  not  to  con- 
stitute swindling,  since  the  false  pretense 
was  not  the  inducement  for  the  loan.  Thorpe 
V.  State,  50  a  W.  883,  40  Tex.  Gr.  B.  846. 

As  reqnirtns  false  representatioa. 

In  order  to  constitute  a  swindle,  there 
must  be  a  representation  of  a  past  or  pres- 
ent condition  of  things  knowingly  made  by 
the  party  engaged  in  the  swindling  opera- 
tion, which  was  false,  calculated  to  dec^ye^ 
and  doing  so  in  fact,  and  in  reliance  upon 
which  property  which  Is  the  subject-matter 
of  the  swindle  is  parted  with.  Where  de- 
fendant was  given  $5  to  get  changed,  to 
take  out  the  sum  of  80  cents  due  her,  and 
offered  20  cents  back,  claiming  that  only  a  $1 
bill  had  been  given  her,  she  was  not  guilty 
of  swindling;  there  being  no  false  repre- 
sentation. De  Young  v.  State  (Tex.)  41  S.  W. 
598. 


SWINDIiER. 

The  word  •%wlndler^  means  no  more 
than  "cheat"    Therefore,  to  charge  one  with 
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Mng  a  swindler,  or  with  swindling,  la  not 
actionable.     Stevenson  t.  Hayden,  2  Masa. 

406»40a. 

A  swindler  Is  one  who  obtains  money  or 
goods  under  false  pretenses.  Well  t.  Alten- 
hof  en,  26  Wis.  706,  711. 

To  charge  a  man  with  being  a  swindler 
or  a  cheat  does  not  Impute  a  crime,  and  Is 
not  slanderous.  Pollock  ▼.  ELastlngs,  88  Ind. 
248,280. 

The  word  ''swindler"  Is  an^  exotic,  which 
came  from  Germany,  and  has  but  recently 
become  naturalized  In  our  language.  In 
Todd's  Johnson  "swindler'*  Is  defined  to  be 
t  sharper,  or  a  cheat;  and  *'to  swindle"  Is 
to  cheat,  to  Impose  upon  the  credulity  of 
mankind,  and  thereby  to  defraud  the  unwary 
by  false  pretenses.  Webster  defines  "swln- 
dlM^  as  a  cheat,  a  rogue,  one  who  defrauds 
grossly,  or  one  who  makes  a  practice  of  de- 
frandlng  others  by  Imposition  or  deliberate 
artifice.  In  Tomllns'  Law  Dictionary  (edi- 
tion of  1836)  the  word  Is  defined  as  a  cheat 
or  (me  who  lives  by  cheating.  Swindling 
li  not  a  crime  known  to  our  law.  To  call 
one  a  swindler  Is  about  equivalent  to  saying 
be  Is  a  cheat;  which  has  never  been  held  ac- 
tionable. fiHther  of  these  charges  may,  un- 
der certain  circumstances,  Imply  that  the 
accosed  Is  guilty  of  the  crime  of  obtaining 
goods  by  false  pretenses.  But  they  do  not 
necessarily  mean  so  much.  There  are  many 
ways  in  which  a  man  may  wrong  another,  in 
inch  a  manner  as  to  earn  the  title  of  "swin- 
dler" or  "cheat,"  without  subjecting  him- 
self to  an  Indictment  for  a  criminal  offense. 
lUs  question  has  been  considered  as  settled 
erer  since  the  decision  in  Savlle  v.  Jardine, 
2  R  Bl.  531.  It  was  there  held  that  the 
▼ords  charging  the  plaintiff  with  being  a 
swindler  were  not  actionable.  Byre,  O.  J., 
said:  "The  word  li  only  equivalent  to  'cheat' 
It  cannot  be  ci^rrled  further,  and  that  is  not 
actionable."  He  added:  "Thief  always  im- 
plies felony,  but  cheat  not  always."  Buller, 
J.,  said:  '*S windier  means  no  more  than 
cheat  When  a  man  is  said  to  be  swindled, 
it  means  tricked  or  outwitted."  That  case 
was  followed  by  the  Supreme  Court  of 
Massachusetts  In  Stevenson  v.  Hayden,  2 
Mass.  406.  Ohase  v.  Whltiock  (N.  Y.)  8  Hill, 
139,  140. 

The  words  "swindler,"  "swindling,"  etc., 
have  been  veiy  lately  adopted  into  the  Bng- 
lisb  language,  and  are  as  yet  of  Indefinite 
meaning,  and  do  not  with  certainty  Import 
an  indictable  offense.  These  terms  were  Im- 
ported into  this  country  from  Bngland,  and 
into  tbat  from  Germany.  In  their  passage 
hither,  when  first  used  In  the  English  lan- 
guage^ and  before  they  became  naturalized 
here,  they  obtained  a  meaning,  and  what 
that  meaning  was  we  learn  from  the  report 
of  the  case  of  Savlle  v.  Jardine,  by  which 
it  appears  that  the  word  "swindle"  means 
no  more  than  "cheat"    '^Oheat"  has  always 


been  held  not  to  be  actionable,  and  "swin- 
dler" means  no  more.  Stevenson  v.  Hayden, 
2  Mass.  406,  408. 

The  word  ''swindler,"  as  applied  to  a 
person,  does  not  charge  a  crime,  so  as  to  be 
actionable  per  se  In  slander.  Odlorne  v.  Ba- 
con, 60  Mass.  (6  Cush.)  185,  101. 

The  term  "swindling,"  or  "swindler," 
does  not  diiarge  an  Infraction  of  the  crlm« 
Inai  law,  so  as  to  be  actionable  per  se  In 
slander.  Pollock  v.  Hastings,  88  Ind.  248, 
250. 

SWINE. 

"Swine"  is  the  original  generic  term  for 
"hog"  or  "shoat"  State  v.  Godet  29  N.  Q 
210,  211. 

Pen.  Code  180S,  art  679,  makes  It  an  of« 
fense  to  kill,  etc.,  any  horse,  mule,  cattle, 
swine,  or  other  domesticated  animal,  etc. 
Held,  that  the  term  "swine"  Includes  and  Is 
synonymous  with  the  word  "hog,"  and  hence 
an  Information  under  the  statute  alleging 
the  killing  of  a  hog  was  sufAcient  as  a  de- 
scription of  the  anlmaL  Rivera  v.  State,  10 
Tex.  App.  177,  179. 

"Swine,"  as  used  In  St  1805,  c.  100,  ex- 
empting from  the  liability  of  attachment  one 
swine.  Includes  a  swine  butchered,  but  not 
cut  up.    Gibson  v.  Jenney,  15  Mass.  205,  206. 

SWIPE. 

"Swipe"  means  to  pluck,  to  snatch,  to 
steal,  or  to  steal  by  snatching;  and  hence, 
where  a  defendant  admitted  that  he  "swip- 
ed" a  watch,  he  was  not  entitled  to  an  In- 
struction that  "swiped"  did  not  mean  "stole." 
State  V.  Lee,  70  N.  W.  684,  595,  101  Iowa, 


SWISS  MUSLINS. 

"Swlai  muslins"  are  bleached  cotton 
goods  which  are  woven  upon  a  loom.  The 
warp,  or  threads  which  run  longitudinally, 
extend  from  one  end  of  the  piece  to  th« 
other,  and  the  filling,  or  threads  that  extend 
from  side  to  side,  run  from  edge  to  edge 
through  the  width  of  the  piece.  In  addition 
to  the  plain  loom,  there  is  an  attachment 
which  produces  the  spots,  dots,  or  other  fig^ 
ures  which  ornament  the  goods,  and  which 
are  woven  at  the  same  time  with  the  rest  of 
the  cloth.  United  States  v.  Albert  (U.  S.) 
60  Fed.  1012, 1013,  9  a  a  A.  832. 

SWITCH. 

See  "Flying  Switch." 

See,  also,  "Side  Track";  ••Siding." 

In  eleotrieal  applianoes. 

A  "switch,"  as  the  term  is  used  In 
speaking  of  an  electrical  switch.  Is  any  de- 
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vice  by  which  one  line  may  be  electrically 
connected  with  another.  The  form  In  com- 
mon use  on  switchboards  in  the  telephone 
exchanges  consists  of  a  socket  set  in  the 
switchboard  containing  the  terminals  of  the 
two  sides  of  the  snbscribers'  drcnit,  and  this 
Is  used  by  means  of  a  ping  which  contains 
the  terminals  of  the  two  wires  that  are  at- 
tached to  it  in  a  cord.  The  insertion  of  the 
plug  in  the  socket  makes  the  electrical  con- 
nection between  the  subscriber's  line  and  the 
wires  attached  to  the  plug,  and  these  wires 
usually  lead  to  another  similar  plug,  or  to 
the  telephone  of  the  operator.  Klnloch  Tel- 
ephone Co.  V.  Western  Electric  Co.  (U.  S.) 
113  Fed.  659,  660,  51  C.  C.  A.  362. 

An  "electric  switch,"  in  general  terms. 
Is  a  derice  for  opening  and  closing  a  single 
circuit  in  some  regular  and  systematic  man- 
ner. The  switch  which  is  in  ordinary  com- 
mercial use  involves  two  stationary  termin- 
als connected  to  the  opposite  branches  of  a 
circuit,  and  a  removable  bridging  piece  in- 
serted between  such  two  terminals  to  com- 
plete the  continuity  of  the  circuit,  or  with- 
drawn therefrom  to  interrupt  the  circuit 
Thomson- Houston  Electric  Co.  v.  Nassau  El. 
R.  Co.  (U.  S.)  107  Fed.  277,  278,  46  a  a  A. 
263. 

Xm  railroad. 

A  "switch,**  as  the  term  is  used  in  rail- 
roading, is  defined  as  a  "device  for  moving  a 
small  section  of  track,  so  that  rolling  stock 
may  be  run  or  shunted  from  one  line  to  an- 
other," and  "in  railroads,  In  its  simplest 
form,  two  parallel  lengths  of  rail,  joined  to- 
gether by  rods,  pivoted  at  one  end,  and  free 
to  move  at  the  other  end,  forming  a  part  of 
the  track  at  its  Junction  with  a  branch  or 
siding."  Standard  Diet,  Cent  Diet  As 
used  in  Railroad  Law,  S  7,  subd.  8,  authoriz- 
ing a  railroad  to  take  lands  for  the  construc- 
tion of  switches,  etc.,  the  term  does  not  In- 
clude a  parallel  line  of  trade,  to  be  used  as 
another  main  line,  parallel  to  the  construct- 
ed road.  Erie  R.  Co.  v.  Steward  70  N.  Y. 
Supp.  608,  700,  61  App.  Div.  480. 

A  switch  is  but  a  mechanical  contrivance 
or  movable  opening  to  pass  the  cars  from  one 
track  to  another.  A  power  to  construct  side 
tracks  implies  a  power  to  connect  the  side 
tracks  with  the  main  track  by  switches. 
Georgia  R.  &  Banking  Co.  v.  Maddox,  42  8. 
E.  315,  322,  116  Ga.  64  (citing  Cleveland  &  P. 
R.  Co.  V.  Speer,  56  Pa.  [6  P.  F.  Smith]  325, 
334,  04  Am.  Dec  84). 

Freight  yards  containing  450  acres,  op- 
erated as  one  yard,  are  not  "turnouts"  or 
"switches,"  as  those  terms  are  understood  by 
railroad  men  in  railway  parlance.  People  y. 
New  York  Cent  &  H.  R.  R.  Ca,  51  N.  E. 
312,  314, 156  N.  Y.  570. 

SWITCH  ROAD. 

In  construing  an  act  granting  a  right  of 
way  for  a  switch  road,  and  reserving  to  the 


grantor  "the  right  to  make  or  cause  to  be 
made  and  built  <m  his  own  lands  such  'switcb 
road*  connection  with  the  said  line  of  switch, 
provided  such  connection  shall  in  no  manner 
obstruct  or  interfere  with  the  use  of  said 
switch,"  the  courts  say  that  the  words  "con- 
nection" and  "switch  road"  are  used  as  syn- 
onymous terms.  Palfrey  ▼.  Foster,  17  Soutli. 
425,  426;  47  La.  Ann.  963. 

SWITCH  TABD. 

The  words  "switch  yard,"  as  employed  In 
connection  with  and  descriptive  of  railway 
service,  consists  of  side  tracks  upon  either 
side  of  the  main  track,  and  adjacent  to  some 
principal  station  or  depot  grounds  where 
cars  are  placed  for  deposit  and  where  arriv- 
ing trains  are  separated  and  departing  trains 
made  up.  It  is  the  place  where  such  switch- 
ing is  done  as  is  essential  to  the  proper 
placing  of  cars,  either  for  deposit  or  for  de- 
parture. Baltimore  &  O.  S.  W.  R3'.  Co.  ▼. 
Little,  48  N.  E.  8C2,  8C3,  149  Ind.  167. . 

SIXTITCHINO. 

The  test  of  distinction  between  trnnfiK 
portation  service,  relatively  to  loaded  freight 
cars,  for  which  a  railway  company  can  law- 
fully charge  tonnage  rates  and  switching  or 
transfer  service,  for  which  It  is  restricted  to 
a  fixed  charge  per  car,  is  not  whether  the 
movement  of  the  cars  involves  the  use  of  a 
|K)rtion  of  the  company*8  main  line,  or  that 
of  another;  for  there  may  be  a  transporta- 
tion service  over  one  or  more  spur  tracks  of 
the  same  company,  if  the  contract  of  af- 
freightment requires  no  movement  over  other 
tracks  or  lines  of  railway,  whereas  a  switch- 
ing or  transfer  service  is  one  which  precedes 
or  follows  a  transportation  service,  and  ap- 
plies only  to  a  shipment  <m  which  legal 
freight  charges  have  already  been  earned  or 
are  to  be  earned.  Dixon  v.  Central  of  Geor- 
gia Ry.  Co.,  35  S.  B.  369,  872,  110  6a.  173. 

SWIVEL 

A  "swivel"  is  defined  by  Alnsworth  In 
his  Dictionary  as  something  used  In  or  on 
another  body  so  as  to  turn  round  in  or  upon 
it  Denise  v.  Swett»  22  N.  Y.  Supp.  950,  953, 
68  Hon,  18a 


SYCOPHANT. 

The  word  "sycophant**  comes  from  the 
Greek  words  meaning  "fig  informer,"  but  it 
would  scarcely  be  contended  to-day  that  a 
man  could  not  properly  be  called  a  sycophant 
unless  he  had  dealings  in  figs.  In  short, 
words  by  use  are  sometimes  degraded,  some 
times  ennobled;  sometimes  narrowed  In 
meaning,  sometimea  broadened.  People  t. 
Cogswell,  113  Cal  129,  137,  45  Pac.  270,  271, 
35  U  R.  A.  269. 
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SYLLABUS. 

The  "syllabna"  is  never  made  up  of  find- 
ings of  fact,  but  is  limited  to  points  of  law 
determined.  Sometimes  the  findings  of  fact 
are  referred  to  for  the  purpose  of  explaining 
the  point  of  law  adjudicated,  and  only  for 
such  purpose.  The  opinion,  and  not  the  syl- 
labus, shows  the  findings  of  fact  necessary 
to  the  adjudication,  for  the  information  of 
the  circuit  court ;  and  this  court  only  makes 
tbe  more  important  points  of  law  a  part  of 
the  syllabus,  for  the  general  information  of 
the  legal  profession  and  public,  and  not  for 
the  government  of  the  circuit  court  In  the 
further  progress  of  the  case.  The  opinion 
furnishes  it  the  rule  for  its  further  action. 
If  it  be  doubtful,  and  the  syllabus  does  not 
clear  away  the  doubt,  he  Is  justified  In  inde- 
pendent action;  otherwise,  it  must  be  obey- 
ed. Koonce  v.  Doollttle,  37  8.  B.  644,  645, 
48  W.  Va.  502. 

SYMBOLICAL  DELIVERY. 

"Symbolical  delivery"  Is  a  substitute  for 
actual  delivery,  when  the  latter  is  Impracti- 
cable, and  leaves  the  real  delivery  to  be 
made  afterwards.  As  bet^veen  the  parties, 
the  whole  title  passes  by  such  delivery,  when 
that  is  their  intention ;  but  when  the  trans- 
action is  a  mere  pledge,  placing  the  title  at 
the  control  of  the  pledgee  for  the  mere  pur- 
pose of  securing  the  debt  without  actually 
transferring  the  title,  no  title  passes,  for  the 
reason  that  that  Is  not  what  the  parties  in- 
tended. Winslow  v.  Fletcher,  4  Atl.  250, 
255,  53  Conn.  390,  55  Am.  Rep.  122. 

A  stock  of  goods  in  a  store  is  "symbolic- 
ally delivered"  by  giving  to  the  purchaser 
the  key  of  the  door  of  the  house  in  which 
they  are  kept  or  stored.  Miller  ▼.  Lacey 
(Del.)  30  AtL  640,  641,  7  Houst  a 


SYMPATHETIC  STRIKE. 

The  term  "sympathetic  strike"  Is  other- 
wise known  In  this  country  as  a  boycott 
Booth  V.  Brown  (U.  S.)  62  B^ed.  794,  795. 

SYMPATHY. 

In  a  statute  disqualifying  any  person 
who  had  manifested  his  adherence  or  sym- 
pathy with  those  engaged  In  carrying  on  the 
Rebellion  was  not  used  In  Its  most  general 
sense,  but  as  meaning  something  more  than 
feeling,  and  must  be  tAiderstood  to  Import 
some  conduct  of  a  treasonable  nature  State 
ez  reL  Wlngate  t.  Woodson,  41  Mo.  227,  234. 

SYMPHONY. 

A  •'syphony**  Is  a  work  of  an  operatic 
character,  Intended  or  designed  to  be  inter- 
8Wds.&P^4 


preted  by  musical  Instruments  alone.  It 
cannot  be  considered  a  dramatic  work,  or  a 
dramatic  composition,  within  the  meaning  of 
the  copyright  law.  Daly  v.  Palmer  (U.  S.) 
6  Fed.  Gas.  1132,  1135  (cited  and  approved 
The  Mikado  Case  [U.  S.]  25  Fed.  183). 

SYNDIC. 

At  common  law  In  England  an  agent  ap- 
pointed by  a  corporation  for  the  purpose  of 
obtaining  letters  of  guardianship  and  tbe  like 
was  called  a  syndic,  to  whom  such  letters 
were  issued.  Minnesota  Loan  &  Trust  Co. 
V.  Beebe,  41  N.  W.  232,  233,  40  Minn.  7,  2  L. 
R.  A.  4ia 

The  word  "syndic"  in  the  civil  law  cor- 
responds very  nearly  with  that  of  assignee 
under  the  common  law.  Mobile  &  O.  R.  Co. 
V.  Whitney,  39  Ala.  468,  471. 

SYNOD. 

A  "synod**  1b  a  "convention  of  bishops 
and  elders  within  a  district  Including  at 
least  three  presbyteries.  The  synod  have  a 
supervisory  power  over  presbyteries,  but,  un- 
like presbyteries,  are  not  essential  to  the  ex- 
istence of  the  general  assembly;  the  only 
connection  l>etween  the  general  assembly  and 
the  synod  being  that  the  former  has  a  su- 
pervisory power  over  the  latter."  Common- 
wealth V.  Green  (Pa.)  4  Whart  531,  560. 

The  word  "synod"  signifies  simply  a 
meeting  of  the  few  adjoining  presbyteries. 
A  synod  is  In  no  sense  an  ecumenical  coun- 
cil, which  Is  a  council  of  all,  and  not  of  a 
part  Groesbeeck  v.  Dunscomb  (N.  Y.)  41 
How.  Prac.  302,  844. 

SYNONYMOUS. 

The  word  "synonymous**  means  convey- 
ing the  same  or  approximately  the  same 
meaning.  Hofflne  v.  Ewlng,  84  N.  W.  93,  95, 
60  Neb.  729. 

"Synonymous  words**  are  words  express- 
ing the  same  thing,  conveying  the  same  or 
approximately  the  same  idea.  Fritz  v.  Wil- 
liams (Miss.)  16  South.  359,  860  (citing 
Webst  Diet) 


SYNOPSIS. 

"Synopsis**  means  to  cat  short,  dlmlnifih, 
reduce;  a  brief  or  partial  statement,  less 
than  the  whole;  an  epitome.  Barker  t. 
Barker,  22  Pac.  1000,  1001,  48  Kan.  91. 

SYRINGE. 

A  syringe  is  a  kind  of  pump,  so  that  the 
application  of  the  principles  and  appliances 
ahready  used  in  pumps  to  a  syringe  does  not 
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ccmstltiite  prior  Inventloii.    Tagllabne  t.  S<m- 
dermann  (U.  8.)  07  Fed.  551,  552w 


SYRUP. 

"Syrnp**  la  defined  try  Webster  as  *a 
thick  and  yladd  Uqnld,  made  from  the  Jnloe 
of  fruits,  herbs,  etc,  boiled  with  sugar.** 
The  Standard  Dictionary  defines  the  term 
generally  as  "a  thick,  sweet  liquid,"  and  spe- 
dflcally  as  "a  saturated  solution  of  sugar 
and  water,  often  combined  with  some  medi- 
cinal substance,  or  flavored,  as  with  the  Juice 
of  fruits,  for  use  in  confections,  cookery,  or 
the  preparation  of  beverages,"  and  adds: 
"Syrups  are  commonly  named  from  their 
source  of  flavoring."  The  word  "syrup"  is 
necessarily  qualified  by  that  of  the  sub- 
stance, or  one  or  more  of  the  substances^ 
which  distinguish  it  to  the  taste,  or  in  its 
medicinal  property.  The  words  "Syrup  of 
Figs"  or  "Fig  Syrup,"  being  descriptive,  can- 
not be  sustained  as  a  valid  trade-mark  or 
trade-name,  as  applied  to  a  syrup,  («ie  of  the 
characteristic  ingredients  of  which  is  the 
juice  of  the  fig.  California  Fig  Syrup  Ck>.  v. 
Stearns  (U.  S.)  67  Fed.  1008,  1011. 

The  Century  Dictionary  describes  "syr- 
up" to  be  "a  solution  of  sugar  in  water,  made 
according  to  an  oflScial  formula,  whether 
simple,  fiavored,  or  medicated  with  some  spe- 
cial therapeutic  or  compound."  It  is  defined 
by  Webster  as  "a  thick  and  viscid  liquid, 
made  from  the  juice  of  fruits,  herbs,  etc, 
boiled  with  sugar."  The  Standard  Dictionary 
defines  syrup  generally  "as  a  thick,  sweet 
liquid,"  and  specifically  as  "a  saturated  solu- 
tion of  sugar  in  water,  often  combined  with 
some  medicinal  substance,  or  flavored,  as 
with  the  juice  of  fruits,  for  use  in  confec- 
tions, cookery,  or  the  preparation  of  bever- 
ages." This  authority  further  states  that 
"syrups  are  commonly  named  from  their 
source  of  flavoring."  California  Fig  Syrup 
Co.  V.  Frederick  Stearns  &  Co.  (U.  S.)  73  Fed. 
812,  815,  20  C.  C.  A.  22,  33  L.  B.  A.  56. 

SYSTEM. 

Of  oommon  loliools. 

"System,"  as  used  in  Const  art  9,  |  4, 
which  provides  that  the  Legislature  shall  es- 
tablish a  uniform  system  of  public  free 
schools  throughout  the  state,  means  an  or- 
ganized plan,  an  institution,  something  es- 
tablished for  the  use  and  benefit  of  the  peo- 
ple, so  long  as  the  want  of  public  education 
will  continue.  Peay  v.  Talbot,  39  Ter.  335, 
84a 

"The  word  'system'  is  deflned  by  the  Bn- 
cyclopsedlc  Dictionary  as  a  plan  or  scheme 
according  to  which  things  are  connected  or 
combined  into  a  whole;  an  assemblage  of 
facts  or  of  principles  and  conclusions,  scien- 
tifically  arranged  or  disposed  according  to 
certain  mutual  relations,  so  as  to  form  a 


complete  whole,  as  a  sjrstem  of  phllosoptiy,  a 
system  of  government,"  etc  It  is  so  used  In 
Const  art  8, 1 1,  authorizing  the  General  As- 
sembly to  provide  for  the  organization  of  the 
oommon  schools,  and  directing  that  body  to 
devise  a  system  of  common  schools.  State 
V.  Ogan,  63  N.  E.  227,  228,  159  Ind.  119. 

Of  eleetrie  lislitiAC. 

Where  a  municipal  ordinance  provided 
that  a  system  of  electric  conductors  and 
poles  provided  with  street  lamps  be  built  in 
the  streets  of  a  village,  located  upon  such 
streets  as  hereinafter  specified,  the  use  of  the 
word  "system"  implies  that  the  wires  are 
connected  with  the  power  house.  Ewart  v. 
Village  of  Western  Springs,  54  N.  B.  478,  481, 
180  111.  3ia 

Of  KOTenunent. 

Const  S  171,  declares  that  tn  any  county 
that  shall  have  adopted  a  system  of  govern- 
ment by  the  chairman  of  the  several  town 
ship  boards,  the  question  of  continuing  the 
same  may  be  submitted  to  the  electors  ot 
such  county  at  a  general  election  in  such  a 
manner  as  may  be  provided  by  law,  and,  if  a 
majority  of  all  the  votes  case  on  such  ques- 
tion shall  be  against  such  system  of  govern- 
ment, then  such  system  shall  cease,  and  the 
affiairs  of  said  county  shall  be  transacted  by 
the  board  of  county  commissioners,  as  is  now 
provided  by  the  laws  of  the  territory  of  Da- 
kota. Held,  that  the  words  "system  of  gov- 
ernment," as  used  in  such  section,  were  syn- 
onymous with  the  words  "fiscal  concerns  and 
affairs,"  as  used  In  the  preceding  sections  170 
and  171,  and  as  so  used  meant  the  transac- 
tion of  all  the  business  of  the  county  and 
the  performance  of  such  duties  as  by  law 
has  been  placed  on  county  commissioners. 
Martin  v.  Tyler,  60  N.  W.  392,  396,  4  N.  D. 
278,  25  L.  R.  A.  838. 

"System,"  as  used  in  Const  art  4,  S  21, 
authorizing  the  Legislature  to  establish  a 
uniform  system  of  municipal  governments, 
means  plan,  arrangement,  method — ^simply 
rules  and  regulations  for  the  organization 
and  government  of  municipal  corporation. 
Er  parte  Wells,  21  Fli.  280,  305;  McConihe  v. 
McMurray,  17  Fla.  238,  269;  Town  of  Enter- 
prise V.  State,  10  South.  740,  746,  29  Fla.  128. 

Const  art  11,  S  4,  which  directs  that 
the  Legislature  shall  establish  a  "system  of 
county  and  town  governments,"  which  shall 
be  as  nearly  uniform  as  practicable  through- 
out the  state,  refers  to  town  organizations, 
which  in  their  general  features  are  like  those 
of  other  states  where  the  town  government 
had  been  established  when  the  Constitution 
was  adopted.  Ex  parte  Wall,  48  Cal.  279, 
318,  17  Am.  Rep.  425. 

"System,"  as  used  in  Const  art.  4,  S  23, 
declaring  that  the  Legislature  shall  establish 
but  one  system  of  town  and  county  govern- 
ment, which  shall  be  as  nearly  uniform  as 
possible,  is  not  synonymous  with  "plan,"  in 
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the  tense  t*  mean  a  mere  mode  In  which 
powers  conferred  upon  counties  are  distrlb- 
Qted  among  the  varions  offices  established  by 
law  fSor  county  goremment;  without  relation 
to  the  nomhw  of  persons  oomposlng  county 
boards,  etc.,  but  means  that  the  numt>er  of 
penoDB  composing  county  boards,  etc.,  shall 
be  the  same  in  each  county.  State  t.  Biordan, 
24  Wis.  484,  488L 

Of  smlMrias. 
The  fact  that  a  single  block  has  been 
BobdlTlded  into  lots  does  not  constitute  a 
vygtem  of  numbering.    Dayis  t.  Padlflc  Imp. 
Go.,  70  Pac  16^  16»  137  CaL  245. 


Of 

The  proYision  in  the  act  of  1840  regulat- 
ing proceedings  In  dvil  suits,  declaring  that 


the  ad(^tion  of  the  common  law  shall  not  be 
so  construed  as  to  adopt  the  common-law 
system  of  pleading,  but  the  proceedings  i» 
all  dvil  suits,  shall,  as  heretofore,  be  con- 
ducted by  petition  and  answer,  the  clause 
'^petition  and  answer"  Is  used  in  opposition 
to  the  common-law  system  of  pleading,  not  to 
signify  the  stages  of  pleading  to  which  these 
words  give  name,  but  to  designate  the  sys- 
tem to  which  they  belong.  These  words* 
then,  were  not  intended  as  a  restriction  or 
limitation  of  the  pleadings  to  the  answer, 
but  as  the  designation  of  a  system  of  plead- 
ings, and  used  not  to  denote  a  prescribed 
formulary,  but  as  indlcatiye  of  their  inten- 
tion to  retain  the  then  existing  system,  in  op- 
position to  the  ccMnmon-law  and  chancery 
systems  of  pleading  in  England.  Under- 
wood T.  Parrott,  2  Tex.  168,  179. 
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TABLE. 

See  "BllUard  Table**;  "Gambling  Table." 

TACIT. 

"Tadt"  la  aaid  of  that  which,  although 
not  expressed,  is  understood  from  the  nature 
of  the  thing,  or  from  the  provision  of  the 
law.    Giy.  Ck>de  La.  1900,  art  3556,  suhd.  ao. 

TACIT  ACCEPTANCE. 

Acceptance  is  tadt,  when  some  act  is 
done  by  the  heir  which  necessarily  supposes 
bis  intention  to  accept,  and  which  he  would 
have  no  right  to  do  but  in  his  quality  of  heir. 
Civ.  Code  La.  1900,  art  988. 

TACIT  HTPOTHECATIOH. 

The  term  'tacit  hypothecation"  is  often 
applied  to  a  maritime  lien,  which  is  not 
strictly  speaking,  a  Roman  hypothecation, 
though  it  resembles  it  It  somewhat  re- 
sembles what  is  called  a  "priyilege"  in  that 
law ;  that  is,  a  right  of  priority  or  satisfac- 
tion growing  out  of  the  proceeds  of  a  thing 
in  a  concurrence  of  creditors.  The  Nestor 
<U.  S.)  18  Fed.  Cas.  9,  13. 

TACIT  MORTOAOE. 

The  law  alone  in  certain  cases  gives  to 
the  creditor  a  mortgage  on  the  property  of 
his  debtor,  without  it  being  requisite  that 
the  parties  should  stipulate  it  This  is  called 
*^legal  mortgage."  It  is  called  "tacit  mort- 
gage,*' because  it  is  established  by  the  law 
without  the  aid  of  any  agreement  Civ. 
Ck>de  La.  1900,  art  3311. 

TACKING. 

The  entire  scope  of  the  doctrine  of  •'tack- 
ing" is  not  to  determine  whether  the  occu- 
pant of  the  land  has  been  in  possession  there- 
of for  any  fixed  period  of  time,  but  is  to 
determine  whether  the  claimant  out  of  pos- 
session has  in  fact  or  in  law  been  in  posses- 
sion within  the  statutory  period,  so  as  to 
entitle  him  to  maintain  his  action.  In  other 
words,  it  is  merely  a  uniform  rule  adopted  by 
the  court  to  determine  whether  the  claimant, 
out  of  possession  when  his  action  was  com- 
menced, has  been  in  possession  at  any  time 
within  the  20-year  period.  If  no  privity 
has  been  found  to  exist  between  the  succes- 
sive disseisors,  and  the  last  occupant  has  not 
held  adversely  for  the  full  statutory  period, 
the  bar  is  not  complete,  as  the  law  presumes 
that  the  land  returns  to  the  true  owner  at 
each  change  of  possession,  when  there  is  no 


privity  between  the  several  occupants. 
When,  however,  there  is  privity  of  posses- 
sion, and  it  has  continued  for  the  full  statu- 
tory period,  the  bar  is  complete,  for  the  very 
plain  reason  that  the  claimant  out  of  pos- 
session has  not  in  that  event  been  in  pos- 
session within  the  statutory  period.  J.  B. 
Streeter,  Jr.,  Co.  v.  Fredrickson,  91  N.  W. 
692,  694,  11  N.  D.  300. 

'Tacking  it  on  as  a  rider"  is  a  legis- 
lative phrase,  designating  the  practice  of 
putting  a  measure  of  doubtful  strength  on 
its  own  merits  into  the  general  appropriation 
bill,  in  order  to  compel  members  to  vote  for 
it,  or  bring  the  wheels  of  government  to  a 
stop.  Commonwealth  y.  Qregg,  29  Atl.  297. 
161  Pa.  68% 


TACKLE. 

See  "Ship's  Tackle,  Apparel^  and  Fnmi- 
ture.'* 


TAKt 

See  "To  Be  Taken.** 

"Take',"  according  to  Webster's  Diction- 
ary, is  used  as  the  synonym  of  **requlre"  or 
"be  necessary.**  King  v.  Kent's  Heirs,  29 
Ala.  542,  655. 

One  of  the  definitions  of  the  word 
"take,"  as  defined  by  Webster,  Is  to  move 
or  direct  the  course;  to  proceed;  to  go. 
State  V.  Johnson,  22  S.  W.  463,  466,  115  Mo. 
480. 

To  take  an  article  signifies  merely  to  lay 
hold  of,  grab,  or  seize  it,  with  the  hands  or 
otherwise.  Gettinger  v.  State,  14  N.  W.  403, 
404,  13  Neb.  308;  State  v.  Chambers,  22  W. 
Va.  779,  790,  46  Am:  Rep.  650. 

The  word  "take"  Is  broad  enough  to  in- 
clude "seize";  but  that  is  not  its  ordinary 
sense,  and  it  has  no  such  teclmical  meaning. 
Butts  V.  Woods,  16  Paa  617,  620,  4  N.  M. 
(Johns.)  187. 

To  "take"  signifies  to  lay  hold  of,  and, 
when  applied  to  land,  implies  to  gain  or  re- 
ceive into  possession;  to  seize;  to  deprive 
one  of  the  possession;  to  assume  ownership. 
Wulzen  V.  City  and  County  of  San  Fran- 
cisco, 35  Paa  353,  356,  101  Cat  16,  40  Am.  St 
Rep.  17. 

The  words  "taking"  and  "converting" 
are  not  appropriate  in  speaking  of  real  prop- 
erty. One  may  readily  be  understood  when 
he  says  that  an  action  may  be  sustained  for 
"taking"  personal  property,  or  for  "convert- 
ing" it,  or  for  "taking  and  converting"  it; 
but  the  words  would  convey  no  legal  idea 
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when  applied  to  real  estate.  There  Is  a 
broad  sense  in  which  the  word  "detaining" 
might  be  applied  to  real  estate,  of  which 
the  eipression  ••forcible  entry  and  detainer" 
is  an  lUustratlon,  The  words  "taking,  In- 
juring, detaining,  and  converting,"  all  used 
In  the  same  sentence  in  an  action,  providing 
that  an  action  for  the  taking,  injnring,  de- 
taining, and  converting  of  property  must  be 
brongbt  within  a  certain  time,  apply  to  per- 
sonal property  only.  Merritt  v.  Carpenter 
(N.  Y.)  3  Abb.  Dec.  285,  289. 

Anect  synoiiyiiions. 

"Take,"  as  contained  In  a  warrant  Uh 
sned  by  a  Governor,  authorizing  the  agent 
of  another  state  to  take  and  receive  into 
custody  a  fugitive  from  justice,  is  synony- 
mous with  ••arrest,''  and  authorizes  such 
arrest.  Commonwealth  v.  Hall,  75  Mass  (9 
Gray)  262,  287,  69  Am.  Dec.  285. 

Aa  ehaBce  of  poMession. 

••Taken,"  aa  used  in  the  charter  provid- 
ing that  the  owner  or  occupier  of  any  house, 
lot,  or  tenement  where  water  shall  be  taken, 
shall  each  be  liable  for  the  payment  of  the 
price  fixed  by  the  board  of  public  works  for 
the  use  of  water,  means  at  the  place  where  it 
is  delivered  for  use,  and  not  at  the 
place  where  it  is  measured.  In  its  usual 
aignlfication  the  word  'taken"  implies  a 
transfer  of  possession,  dominion,  or  control. 
A  thing  is  not  taken  unless  such  a  change 
of  status  is  effected.  In  trespass,  trover,  or 
replevin,  the  taking  is  not  accomplished  un- 
til the  goods  are  withiu  the  power  or  con- 
trol of  the  defendant  A  dervisee  takes  under 
a  will  only  when  the  possession  and  control 
of  the  devisor  has  ceased.  Where  the  city 
placed  a  meter  for  measuring  water  on  a 
person's  land,  but  after  being  so  measured 
it  flowed  tlirough  the  main  and  was  deliv- 
ered for  use  at  other  places  than  on  such 
land,  the  water  was  not  taken  where  the 
meter  was  located,  but  where  It  was  deliv- 
ered for  use.  Jersey  City  v.  Morris  Canal  & 
Banking  Co.,  41  N.  J.  Law  (12  Vroom)  06,  67. 

Control  and  management  impUed* 

•^Takes  a  vessel  on  shares,"  as  used  tn 
a  statement  that  a  master  takes  a  vessel  on 
shares,  implies  that  he  fully  controls  the 
management  of  the  vessel  for  the  time  be- 
ing. Marshall  v.  Boardman,  85  AtL  1Q24. 
1025,  89  Me.  87,  66  Am.  St  Rep.  392. 

Detention  or  delay* 

Act  Cong.  July  8,  1886,  authorizing  the 
presentation  of  claims  for  ••property  taken 
and  impressed  into  the  service  of  the  United 
States,"  construed  not  to  mean  the  mere  de- 
tention and  delay  of  property;  and  hence 
the  statute  does  not  authorize  damages  there- 
for. United  States  v.  Irwin,  8  Sup.  Ct  1083, 
1035,  127  V.  S.  125,  32  L.  Ed.  99. 


As  oat  or  swallow. 

The  word  •'take,"  in  a  provision  in  an 
aocident  policy  that  its  Insurance  does  not 
cover  injuries  resulting  from  poison  or  any- 
thing accidentally  taken,  means  to  eat  as 
food,  to  swallow.  Maryland  Casualty  Co.  v. 
Hudgins  (Tex.)  76  S.  W.  745,  747,  64  L.  R.  A. 
349. 

Folony  importod* 

••Taken,'*  as  used  in  an  Instruction  in  a 
prosecution  for  larceny  in  which  the  court 
stated  that  the  only  testimony  in  the  case 
touching  the  time  when  the  watch  was  taken 
was  that  tending  to  show  that  it  was  taken 
near  the  door,  and  that  of  the  defendant  that 
he  picked 'it  up  in  front  of  a  counter,  does 
not  imply  an  opinion  of  the  Judge  that  there 
had  been  a  felonious  taking.  People  v.  Per- 
ry, 4  Paa  572,  573,  65  Cal.  568. 

The  words  ••take,"  in  a  statement  that 
another  has  taken  things,  does  not,  standing 
alone  and  by  the  mere  force  of  the  expres- 
sion, import  that  he  has  fraudulently  taken 
goods,  and  therefore  is  not  per  se  slanderous. 
Harris  v.  Burley,  8  N.  H.  256,  258;  Brown  v. 
Brown,  14  Me.  (2  Shep.)  817,  318;  Hlnesley 
V.  Sheets,  48  N.  E.  802,  803,  18  Ind.  App.  612, 
63  Am.  St  Rep.  356. 

The  word  ••take,"  in  a  charge  that  an- 
other has  taken  tea,  etc.,  does  not  neces- 
sarily Import  a  crime,  and  therefore  an  al- 
legation in  a  slander  suit  that  defendant 
charged  the  plaiutifP  with  having  stolen  tea, 
etc.,  is  not  supported  by  proof  that  defend- 
ant only  charged  the  plaintiff  with  having 
taken  it  Coleman  v.  Playsted  (N.  Y.)  36 
Barb.  26,  2a 

The  use  of  the  word  ••take,"  in  connec- 
tion with  the  other  language  in  a  charge 
that  another  person  did  take  defendant's 
straw  to  feed  the  cattle  of  the  former,  etc, 
were  construed  to  imply  a  taking  in  a  secret 
and  blamable  manner,  and  to  convey  an  Im- 
putation of  theft,  which  would  render  the 
language  slanderous.  McKennon  v.  Greer 
(Pa.)  2  Watts,  352,  353. 

The  word  "take,"  in  a  charge  that  '"you 
did  take  it,"  does  not  of  itself  Import  a 
felony,  and  Is  not  actionable  per  se;  but,  if 
spoken  and  understood  to  refer  to  a  recent 
stealing  of  bank  notes,  it  is  slanderous.  Mc- 
Oowan  V.  Manlfee,  23  Ky.  (7  T.  B.  Mon.) 
314,  18  Am.  Dec.  178. 

The  words  ••take  and  steal,"  in  a  coin- 
plaint  charging  that  the  defendant  did  fe- 
loniously take  and  steal  certain  articles,  was 
construed  to  be  sufficient  designation  of  the 
crime  of  larceny,  though  the  words  •'steal, 
take,  and  carry  away"  are  the  proper  tech- 
nical words  to  be  used.  Green  v.  Common- 
wealth, 111  Mass.  417,  418. 
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Foree  aad  Tloleaoo  implied. 

Under  a  statute  making  It  a  felony  to 
take  and  carry  away  a  negro  by  force  i£nd 
Tlolence,  an  indictment  charging  that  de- 
fendant did  take  and  carry  away  is  Insnf- 
Udent,  as  such  words  do  not  of  themselves 
imply  force  and  violence.  Hamilton  v.  Com- 
monwealth (Pa.)  8  Pen.  &  W.  142,  146. 

Fvomise  to  pay  imported. 

"Take,"  as  used  in  a  subscription  to 
take  so  many  shares  of  corporation  stock,  Is 
but  an  agreement  "to  receive  the  shares  and 
get  them  into  the  subscriber's  possession, 
which  could  only  be  effected  by  paying  for 
them.  One  who  agrees  to  take  a  thing  which 
is  tbe  subject  of  price  or  compensation  ex  vi 
tormini  agrees  to  pay  for  such  thing  the 
price  attached,  or  whatever  it  is  worth.** 
Sagory  v.  Dubois  (N.  Y.)  8  Sandt  Oh.  4106, 
488. 

As  veeeiTO. 

As  used  in  St  Geo.  IV,  c.  96,  |  80,  enact- 
ing that,  if  any  collector  of  tolls  shall  de- 
mand and  take  a  greater  or  less  toll  from 
any  person  than  he  shall  be  authorized  to 
do  by  virtue  of  the  powers  of  any  act,  he 
shall  be  liable  to  a  penalty,  the  word  ''take" 
denotes  no  more  than  ''receive,"  without  any 
notion  of  force  or  compulsion.  Stamp  v. 
Sweetland,  8  Q.  B.  18,  21. 

The  word  "take"  has  very  many  shades 
of  meaning.  The  precise  meaning  which  it 
is  to  bear  in  any  case  depends  upon  the  sub- 
ject in  respect  to  which  it  is  used.  In  Gen. 
St  H  8008,  8006,  providing  that  a  pawn- 
broker shall  not  take  more  than  26  per  cent 
per  annum  for  loans  on  chattels,  means  that 
the  pawnbroker,  in  order  to  be  liable  to  the 
penalty,  must  take  the  unlawful  interest  in 
such  a  manner  that  he  gets  it  into  his  pos- 
session. He  must  take  it  in  the  sense  of 
receiving  it  The  pawner  must  have  parted 
with  it  'TFo  take"  means,  in  its  general 
sense,  to  get  into  one's  possession  or  power; 
to  acquire;  to  obtain;  to  procure.  Hallen- 
beck  V.  GetK,  28  Atl.  619,  620,  08  Conn.  886. 

As  steal. 

'TFaken,"  as  used  in  a  verdict  finding 
the  defendant  guilty  of  larceny,  and  stat- 
ing that  "we  find  the  value  of  the  ore  taken 
to  be"  a  certain  amount  must  be  under- 
stood to  have  been  used  in  its  ordinary 
Ekiglish  significance,  and  clearly  refers  to 
the  ore  stolen.  Bergdahl  v.  People,  61  Pac 
228,  231,  27  Colo.  802. 

The  word  "take,"  as  used  in  St  22  & 
23  Car.  II,  c.  26,  giving  to  a  justice  of  the 
peace  jurisdiction  over  offenders  who  "steal, 
take,  or  kill  fish,"  means  stealing;  and  an 
indictment  for  taking  and  killing  fish  which 
does  not  allege  that  the  same  belonged  to 
another  is  insufllcient  Bex  v«  Mallinson,  2 
Burrows,  079,  682. 


To  constitute  probable  cause  for  a  prooe- 
cutlon  for  theft,  it  Is  not  sufficient  that  such 
circumstances  existed  as  would  cause  snch 
suspicion  and  belief  that  the  party  prose- 
cuted had  taken  the  articles  aUeged  to  be 
stolen;  the  "taking"  of  an  article  not  being 
necessarily  synonymous  with  the  stealing  of 
it  Stone  V.  Stevens,  12  Conn.  219,  229.  80 
Am.  Dec  611. 

As  take  by  deseent. 

"Take,"  as  used  in  Civ.  Code,  i  071, 
providing  that  any  person,  whether  citizen 
or  alien,  may  take,  hold,  or  dispose  of  prop- 
erty within  the  state,  is  broad  enough  to  In- 
clude the  taking  by  descent  as  well  as  by 
purchase,  and  is  used  to  indicate  the  taking 
or  acquisition  of  property  in  either  of  the 
modes  mentioned.  There  is  no  reason  for 
confining  the  meaning  of  "take^  to  acquisi- 
tion by  purchase.  Billings  v.  Hauver,  4  Pac 
689,  640,  66  Oal.  603. 

As  take  hj  proeess  la  iavitum* 

"Taken,"  as  used  in  Rev.  St  p.  186,  I  1, 
providing  that  the  estate  to  which  it  relates 
should  not  be  liable  to  be  attached  or  in 
any  way  'taken"  for  the  debts  of  the  bus- 
band,  means  taken  in  Invitun.  A  taking 
of  property  by  mechanic's  lien  is  not  a  tak- 
ing within  the  meaning  of  the  statute;  for 
a  mechanic's  lien  essentially  resembles  a 
mortgage,  rather  than  an  attachment  which 
is  not  a  process  in  invitun.  Briggs  t.  Titus, 
18  R.  I.  186,  18a 


Rev.  St  S  6469  [U.  8.  Comp.  St  1901,  p. 

,  which  provides  for  the  punishment 
of  any  person  who  shall  "take  the  mail  or 
any  letter  or  packet  therefrom  or  from  any 
postofflce,"  etc,  "with  or  without  the  con- 
sent of  the  person  having  the  custody  there- 
of" and  open,  embezzle,  or  destroy  any  such 
mail,  means  a  wrongful  and  unlawful  tak- 
ing; hence,  a  taking  of  mall  by  virtue  of 
the  authority  of  the  rightful  owner  and  • 
subsequent  embezzlement  of  the  contents 
would  not  constitute  an  offense  against  the 
United  States  under  this  section.  The  tak- 
ing, to  constitute  an  offense  under  this  act 
must  be  with  a  criminal  Intent  In  re  Burk- 
hardt  (U.  S.)  88  Fed.  26,  27. 

TAKE  CARE. 

"Take  care,"  within  the  meaning  of  an 
instruction,  in  an  action  by  a  servant  against 
his  master  for  personal  injuries,  that  the  em- 
ployer must  take  care  that  the  machinery 
is  safe  and  suitable,  involves  the  idea  of  an 
act  of  duty  imposed,  the  failure  to  perform 
which,  when  an  injury  occurs,  is  such  negli- 
gence as  raises  a  liability  for  the  damages 
resulting.  Such  an  instruction  is  not  et- 
roneous.  Quthrie  v.  Louisville  &  N.  R.  Go^ 
79  Tenn.  (11  Lea)  872,  879,  47  Am.  R^.  281 
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TAKE  OABE  OF. 

Delita. 

IB  an  agreement  whereby  a  party  agrees 
to  take  care  of  indebtedness  existing  on  the 
property,  the  use  of  the  words  "take  care*' 
does  not  import  an  obligation  to  pay  off  and 
discharge  the  liens,  but  to  take  care  of  them. 
McBrlde  v.  Wakefield,  78  N.  W.  718,  714, 
68  Neb.  442. 

The  phrase  ''take  care  of  matured 
paper,"  as  applied  to  matured  negotiable 
pap»,  means  to  take  up  by  a  payment  or  re- 
newal, or  to  secore  an  extension  of  the  time 
of  payment  Yale  t.  Watson,  56  N.  W.  967, 
K8»54Minn.  173. 


Take  care  of,"  as  used  In  an  under- 
taking whereby  one  agrees  to  support  and 
take  care  of  another,  Is  to  be  construed  ac- 
cording to  the  various  drcumstances  of  the 
party,  and  does  not  necessarily  imply  that 
the  person  to  be  supported  is  not  to  use  any 
exertions  to  support  himself.  Bull  t,  Mc- 
Grea,  47  Ky.  (8  B.  Hon.)  422,  426. 

In  St  1808,  p.  382,  authorizing  the  coun- 
ty court  to  appoint  some  person  a  conservator 
to  ''take  care  of  and  orersee"  idiots  and  tibeir 
estate,  the  words  "to  oversee"  authorise  the 
conservator  to  superintend,  and  the  expres- 
sion "to  take  care  of  makes  it  his  duty  to 
assume  the  requisite  charge  in  order  to  the 
preservation  and  proUt  of  the  estate.  Treat 
▼.  Peck,  6  Conn.  280,  284. 

The  words  "to  take  care  of,"  in  a  will 
bequeathing  a  mulatto  girl  to  testator's 
daughter  Betsy,  and  providing,  "I  allow  my 
daughter  Mary  to  take  care  of  my  said 
daughter  Betsy,  and  at  her  decease  I  allow 
my  daughter  Mary  to  have  the  said  mulatto 
girl,"  etc,  are  equivalent  to  support  and 
matntenance,  as  well  as  personal  attention. 
All  are  Included  under  the  direction  to  take 
care  of;  for  one  cannot  be  said  to  be  taken 
care  of  who  is  waited  on  with  great  care, 
trot  who  is  neither  fed  nor  clothed,  nor  can 
one  be  taken  care  of,  who  is  unable  to  feed 
herself  or  put  on  her  clothes,  by  placing  be- 
fore her  food  and  raiment  The  direction  in 
the  will  to  take  care  of  the  complainant  en- 
joins on  the  legatee  both  personal  attention 
to  and  support  of  her.  Cabeen  ¥•  Qordon  (8. 
a)  1  Hill,  Bq.  51,  6a 

TAKE  CHARGE  OP. 

See  "Charge.** 

TAKE  EFFECT. 

"Take  effect,**  as  used  in  the  provision 
of  a  will  as  follows :  "It  is  my  wish,  and  I 
heitby  so  direct,  that  none  of  the  legacies, 
beQuests,  and  devises  in  any  of  the  clauses 


of  this,  my  will,  shall  be  executed  or  take 
effect  until,"  etc,  is  used  synonymously  with, 
and  as  an  equivalent  to,  the  word  "execut- 
ed." Jones  V.  Habersham,  2  Sup.  Ct  836, 
339,  107  U.  a  174,  27  L.  Ed.  401. 

The  term  "^take  effect,"  in  Const  art 
1,  fi  26,  providing  that  no  law  shall  be 
passed,  the  taking  effect  of  which  shall  be 
made  to  depend  on  any  authority,  except  as 
provided  in  the  Constitution,  is  used  synony- 
mously with  '*be  in  force,"  or  "go  Into  opera- 
tion."   Maize  V.  State,  4  Ind.  342,  84a 

TAKE  EFFECT  AT  MT  BEATS. 

The  words  "take  effect  at  my  death,** 
when  used  in  an  instrument  attested  as  a 
deed,  and  in  all  respects  in  the  form  of  a 
deed,  are  to  be  treated  as  merely  designed 
to  postpone  the  possession  or  enjoyment  by 
the  grantee  until  after  the  death  of  tibe 
grantor,  and  do  not  render  the  instrument 
a  wilL  West  v.  Wright,  41  S.  B.  60^  116  Qa. 
277. 

TAKE  HIS  OWH  LIFE. 

A  life  policy,  exempting  the  company 
from  liability  if  the  insured  **takes  his  own 
Ufe,**  is  limited  to  the  deliberate  act  of  the 
insured  in  ending  his  own  existence,  or  com- 
mitting any  unlawful  malicious  act,  the  con- 
sequence of  which  la  his  own  death.  The 
insured  must  l>e  of  years  of  discretion  and 
in  his  senses  when  committing  such  act,  as 
"^t  would  be  unreasonable  to  interpret  it 
as  including  death  by  accident  or  by  mis- 
take, though  the  direct  or  inunediate  act  of 
the  insured  may  have  contributed  to  it" 
Knights  of  Qolden  Rule  v.  Alnsworth,  71 
Ala.  436,  448,  46  Am.  Bep.  832. 

TAKE  INTO  COH8IDERATIOH. 

A  notice  by  town  supervisors  that  they 
win  meet  at  a  certain  time  and  place  to 
'*take  into  consideration*'  an  application  to 
lay  out  a  highway  is  not  a  compliance  with 
the  statute  which  requires  them  to  "give 
notice  of  the  time  and  place  at  which  they 
will  meet  to  decide  on  an  application." 
State  V.  Castle,  44  Wis.  670,  676.  The  no- 
tice did  not  mean  that  they  would  there 
"decide"  on  the  petition,  but  that  they 
would  take  it  into  consideration,  or  deliber- 
ate on  it,  which  they  might  do  without  de- 
ciding anything.  Babb  v.  Carver,  7  Wis. 
124,  12a 

TAKE  MEASURES  FOR. 

A  contract  in  which  one  of  the  parties 
agrees  to  "take  measures  for"  the  formatioa 
of  a  company  with  a  certain  capital  to  use 
certain  patents  and  to  deliver  to  the  pat- 
entee a  certain  amount  of  the  paid-up  stock 
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thereof  cannot  be  construed  to  mean  take 
effectual  measures  for  the  formation  of  a 
company,  but  only  to  make  reasonable  ef- 
forts for  the  formation  thereof.  Cooke  y. 
Barr,  39  Ck>nn.  296,  304. 

TAKS  ON  BOARD. 

The  term  "take  on  board,**  In  Rev,  St 
S  4253,  providing  that  if  the  master  of  any 
vessel  at  a  foreign  port  shall  take  on  board 
any  greater  number  of  passengers,  etCt 
means  a  coming  on  board  openly  in  the 
usual  ^ay,  and  "all  passengers  who  do  so, 
not  clandestinely  and  without  the  master's 
consent,  express  or  implied,  are  taken  on 
board  by  him.  It  is  not  necessary  that  he 
should  see  them  come,  and  he  may,  and 
usually  does,  commit  that  duty  to  his  sub- 
ordinates; but,  as  no  one  has  a  right  to 
come  on  board  without  his  consent,  a  pas- 
senger found  there  is  presumed  to  have 
been  taken  on  board  by  him,  until  the  con- 
trary is  shown."  United  States  v.  Thom- 
son. (U.  S.)  12  Fed.  245,  248. 

Where,  by  a  contract  for  the  convey- 
ance of  goods  from  Liverpool  to  Australia, 
the  goods  were  to  be  "taken  on  board"  at 
the  ship's  expense,  the  term  implied  that 
whatever  care  was  required  to  be  taken  to 
ship  the  goods  safely  and  securely  was  un- 
derstood and  intended  to  be  taken  by  and 
at  the  expense  of  the  ship.  Cooke  v.  Wil- 
son, 1  C.  B.  (N.  S.)  153,  163. 

TAKS  PROPEB  MEANS. 

See  "Proper  Means." 

TAKS  REFUGE. 

See  "Refuge.* 

TAKE  UP. 

A  "take  up**  is  a  device  used  on  knit- 
ting machines  for  taking  up  or  rolling  the 
completed  fabric.  Holmes  v.  Plainville 
Mfg.  Co.  (U.  S.)  9  Fed.  757,  75a 

Animals. 

"Take  up,"  as  used  in  a  dty  ordinance 
that  the  city  marshal  shall  "take  up  any 
cow  or  cattle  running  at  large,"  means  to 
pen  or  confine,  and  hence  vests  the  marshal 
with  complete  authority  to  inclose  cows  so 
taken  in  a  pen  or  pound  for  violation  of  the 
ordinance.  Jaquith  v.  Royce,  42  Iowa,  406, 
411. 

^'Taking  up"  an  animal,  such  as  a  horse, 
etc..  In  Texas,  among  stockmen,  has  a  well 
defined  meaning,  and  apprehends  that  the 
animal  is  running  loose  on  the  range.  Will- 
son's  Cr.  St.  art  680a,  making  it  an  offense  to 
'*take  up"  and  use  any  horse,  etc»  without 


the  consent  of  the  owner,  relates  to  animals 
running  at  large;  so  that  one  who  takes  a 
horse  which  is  saddled  and  hitched  to  a 
tree,  and  uses  it  without  the  consent  ol 
the  owner,  cannot  be  prosecuted  under  suctr 
statute.  Cochran  v.  State,  35  S.  W.  968, 
969,  86  Tex.  Or.  R.  115. 

Note. 

"Take  up,"  in  an  allegation  in  a  plead- 
ing that  plaintiffs,  who  were  indorsers,  were 
compelled  to  take  up  said  note,  means  tbat, 
the  note  not  being  paid  when  due,  in  com- 
pliance with  the  contract  of  indorsement 
they  paid  the  amount  to  the  holder,  and 
that  he  surrendered  the  note  to  them,  and 
does  not  mean  that  the  note  was  absolutely 
paid.  Hartzell  v.  McClurg,  74  N.  W.  626. 
54  Neb.  8ia 

TAKEN. 

"Taken,"  as  used  in  Gen.  St  c.  234,  | 
5,  declaring  that  every  person  who  shall  be 
guilty  of  playing  faro,  etc.,  shall  be  taken 
and  held  to  be  a  common  gambler,  does  not 
mean  that  the  offender  is  a  common  gam- 
bler, so  as  to  require  the  offense  to  be 
thrice  repeated,  on  the  ground  that  a  man 
cannot  be  a  common  offender  until  he  has 
offended  at  least  three  times,  but  only  means 
that  he  shall  rank  as  a  common  gambler  in 
point  of  criminality.  State  v.  Melville,  11 
R  I.  417,  418. 

"Taken,"  though  properly  the  past  tense 
of  the  verb  "take"  should  not  always  be  re- 
garded in  its  strict  grammatical  sense,  but, 
as  used  in  a  stipulation  that  any  and  all 
testimony  taken  In  another  case  involving 
the  same  questions  could  be  used,  should 
not  be  construed  to  mean  that  testimony 
only  which  was  taken  prior  to  the  stipula- 
tion, but  all  the  testimony  taken  in  such 
case.  Saffold  v.  Home,  18  South.  433,  437, 
72  Miss.  470. 

Appeal  taken. 

An  appeal  is  "taken"  when  notice  of 
intention  to  appeal  is  served,  or,  in  other 
words,  whenever  a  legal  condition  is  per- 
formed which  terminates  the  running  of  the 
statute  limiting  the  time  for  taking  it  Sav- 
erance  v.  Lockhart,  45  S.  B.  83,  84,  86  a  O. 
589. 

As  used  In  Acts  1885,  p.  159,  I  4,  de- 
claring that,  if  an  appeal  from  the  county 
court  to  the  district  court  be  not  taken  on 
the  same  day  on  which  the  judgment  is 
rendered,  a  party  appealing  shall  serve  on 
the  appellee  witliin  five  days  after  the  ap- 
peal is  taken  a  notice  in  writing  stating  that 
such  appeal  has  been  taken,  means  the 
filing  and  approval  of  an  appeal  bond;  and 
an  appeal  is  not  taken  merely  because  one 
la  prayed  and  allowed.    Law  t.  Nelson,  24 
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Pac  2, 14  Ck)lo.  409;  Straat  ▼.  Blanchard,  24 
Pac  561,  562,  14  Colo.  445. 

As  used  In  Rev.  St.  I  1008  [U.  8.  Ck)mp. 
St  1901,  p.  715],  providing  that  no  judgment, 
decree,  or  order  of  a  Circuit  or  District 
Coort  in  any  civil  action  at  law  or  In  eq- 
uity should  be  reviewed  in  the  Supreme 
Court  on  writ  of  error  or  appeal,  unless  the 
writ  of  error  is  brought  or  the  appeal  is 
taken  within  two  years  after  the  entry  of 
such  Judgment,  decree,  or  order,  "taken" 
means  when  the  appeal  Is  in  some  way 
presented  to  the  court  which  made  the  de- 
cree appealed  from,  thereby  putting  an  end 
to  its  Jurisdiction  over  the  cause,  and  mak- 
ing it  its  duty  to  send  it  to  the  appellate 
court,  which  is  done  by  filing  the  papers, 
▼iz.,  the  petition  and  allowance  of  appeal 
(where  there  is  such  a  petition  and  allow- 
ance), the  appeal  bond,  and  the  citation. 
Credit  Go.  v.  Arkansas  Cent  R.  Co.,  9  Sup. 
Ct  107,  128  U.  a  258,  82  L.  Ed.  44a 

Tfnlavfiil  interest  taken. 

Rev.  St  c  35,  S  4,  providing  that,  when 
it  shall  appear  that  "unlawful  interest  has 
been  taken  or  reserved,"  it  shall  be  lawful 
for  the  debtor  to  become  a  witness,  etc., 
refers  to  a  usurious  contract  for  the  loan 
of  money,  whereby  there  has  been  reserved 
or  taken  a  greater  rate  of  interest  than  is 
allowed  by  law  at  the  inception  of  the 
contract,  and  not  to  the  payment  of  unlaw- 
ful and  usurious  Interest  on  a  lawful  con- 
tract Brickett  v.  Minot,  48  Mass.  (7  Mete.) 
291,  294. 

TAKEN  AS  ORDERED. 

The  phrase  *to  be  taken  as  ordered,"  in 
a  contract  to  furnish  paper  at  a  certain 
price,  to  be  taken  as  ordered,  amounted  to 
an  undertaking  on  the  part  of  the  buyer  to 
take  at  the  price  named  the  quantity  speci- 
fied. Excelsior  Wrapper  Co.  v.  Messinger, 
fl3  N.  W.  459,  461,  116  Wis.  649. 

TAKEN  AS  TRUE. 

'*Taken  as  true,"  as  used  in  an  instruc- 
tion that  what  defendant  has  testified  to 
against  his  interest  is  to  be  taken  as  true, 
is  saying  no  more  than  that  they  are  pre- 
sumed to  be  true,  or  are  conclusive,  for  the 
purposes  of  the  case  in  hand.  State  v. 
brooks,  12  S.  W.  633,  634,  99  Mo.  137. 

TAKEN  IN  THE  ACT. 

As  used  in  Pen.  Code,  art  567,  provid- 
ing that  homicide  is  Justifiable  when  com- 
mitted by  the  husband  on  the  person  of  any 
one  taken  in  the  act  of  adultery  with  the 
wife,  provided  the  killing  take  place  before 
tbe  parties  to  the  act  of  adultery  have  sep- 
arated, does  not  mean  that  the  husband 
most  discover  or  see  the  wife  and  the  adul- 


terer in  the  very  act  of  adulterous  inter- 
course in  order  to  fulfill  the  term  "taken  in 
the  act  of  adultery,"  as  such  positive  proofs 
of  the  commission  of  the  crime  are  not  re- 
quired and  are  rarely  attainable;    and,  as 
the  crime  of  adultery  itself  may  be  estab- 
lished   and   proven    by   circumstantial    evi- 
dence, the  law  does  not  hold  the  husband  to 
a  greater  or  higher  degree  of  proof  than 
required  to  establish  the  fact  of  adultery, 
and  the  law  always  estimates  .a  man's  right 
{ to  act  on  reasonable  appearances,  and  where 
I  the   acts  of  the  parties,   and  their   words, 
I  coupled  with  their  acts,   presented  appear- 
I  ances  of  a  character  such  as  would  have 
I  created    the    reasonable    apprehension    and 
I  conviction   in    a   person   of   ordinary   mind 
I  that  the  parties  taken  were  in  the  act  of 
'  adultery,  and  the  circumstances  were  such 
that  any  reasonable  and  sensible  man  would 
have  concluded  that  they  were  in  an  act 
of   adultery,  or   were  about   to  commit  or 
just   had  committed   the  act,   it  would   be 
suflacient     to     Justify    the    homicide.    The 
adultery  referred  to  in  the  statute  does  not 
mean  the  adultery   which  is  defined  as  a 
specific  offense  by  the  Code,  but  means  ec- 
clesiastical adultery,   or  adultery   as   it   is 
known  in  common  parlance — ^that  is,  a  vio- 
lation    of    the    marriage    bed — no    matter 
i  whether  the  adultery  consist  of  but  one  or 
i  more  acts,  or  whether  the  imrties  lived  in 
habitual    carnal   Intercourse   or   not.    Price 
V.  State,  18  Tex.  App.  474,  480,  51  Am.  Rep. 
322. 

TAKEN  OUT  OP  THE  STATE. 

An  agreement  in  the  sale  of  a  negro  that 
he  should  be  "taken  out  of  the  state**  meant 
that  he  should  be  domiciliated  out  of  the 
state,  and  the  words  were  not  satisfied  by 
merely  taking  the  slave  out  with  the  inten- 
tion of  bringing  him  back,  or  with  the  knowl- 
edge that  he  would  be  returned.  Nowell  v. 
O'Hara  (S.  C.)  1  Hill,  160,  152. 


TAKEN  TOGETHER. 

As  used  in  Rev.  Codes,  §  8900,  providing 
that  in  construction  of  several  contracts  re- 
'  latlng  to  the  same  matters,  between  the  same 
,  parties,  and  made  as  parts  of  substantially 
'  one  transaction,  they  are  to  be  "taken  to- 
-  gether,"  this  phrase  does  not  mean  that  they 
are  to  be  Joined,  and  thereby  to  become  a 
single  contract,  but  they  are  to  be  taken  to- 
gether for  the  purpose  of  interpreting,  either 
the  transaction  to  which  they  relate,  or  the 
several    contracts    themselves.    First     Nat 
Bank  v.  Flath,  86  N.  W.  867,  870,  10  N.  D. 
281. 

I 
TAKING  (In  Abduotioii).      . 

2  Rev.  St  p.  664,  S  12,  providing  that 
J  any  person  who  shall  take  away  any  female 
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undfir  tbe  age  of  14  years  without  the  con- 
sent of  her  father,  mother,  or  guardian,  for 
the  purpose  of  concubinage  or  marriage,  shall 
be  punished,  etc.,  means  some  positive  act  by 
yrhlch  the  female  is  taken  away  from  her 
home,  or  from  the  person  having  the  legal 
charge  of  her,  sufficient  to  amount  to  an  ab- 
duction. People  V.  Parshall  (N.  Y.)  6  Par- 
ker, Or.  B.  129,  132. 

'Taking,"  as  used  In  a  statute  prohlh- 
Itlng  abduction  and  providing  that  any  per- 
son who  shall  be  guilty  of  taking  away  any 
unmarried  female  for  Improper  or  Indecent 
purposes,  without  the  consent  of  and  against 
the  wishes  of  her  parent  or  guardian,  shall 
be  guilty,  etc.,  does  not  mean  necessarily  a 
taking  by  force  or  against  the  will  of  the  fe- 
male abducted,  but  the  statute  was  satisfied 
and  the  offense  complete  if  the  taking  was 
accomplished  by  Improper  solicitations  and 
Inducements.  People  v.  Marshall,  59  Cal. 
886,  88&  It  may  be  accomplished  by  persua- 
sion, enticement,  or  device.  State  v.  Jami- 
son, 85  N.  W.  712,  718,  88  Minn.  21. 

A  girl  under  the  age  of  16  was  persuad- 
ed by  tbe  prisoner  to  leave  her  father's  house 
and  proceed  to  an  appointed  place,  on  the 
understanding  that  he  would  meet  her  there 
and  take  her  with  him  to  America.  This 
she  accordingly  did,  was  joined  by  the  pris- 
oner, and  proceeded  with  him  to  London, 
where  he  was  apprehended.  Held,  that  this 
.  was  a  'taking"  out  of  the  possession  of  the 
father,  within  St  9  Geo.  IV,  c.  81,  S  20,  pro- 
viding that  any  person  who  shall  unlawfully 
take  or  cause  to  be  taken  any  unmarried  girl 
under  the  age  of  16  years  out  of  the  posses- 
sion and  against  the  will  of  her  father  or 
mother  shall  be  guilty  of  a  misdemeanor. 
Reg.  T.  Manktelow,  20  Eng.  Law  &  Bq.  601, 
602. 

Where  defendant  went  to  the  house  of 
B.,  and  placed  a  ladder  against  the  window, 
and  held  It  for  B.'s  daughter  to  descend, 
which  she  did  and  then  eloped  with  defend- 
ant, it  was  a  'taking  from  the  possession"  of 
her  father,  within  the  meaning  of  St  9  Geo. 
IV,  c.  81,  S  20.  relating  to  the  taking  of  girls 
undtf  16  years  of  age,  though  the  girl  her- 
self proposed  to  defendant  that  he  should 
bring  the  ladder  and  that  she  would  elope 
with  him.  Reg.  v.  Robins,  1  Oar.  &  K.  456, 
457. 

Under  a  statute  providing  that  the  'tiJc- 
Ing  away"  of  any  female  under  the  age  of 
18  years  from  her  father  for  the  purpose  of 
concubinage  shall  be  a  felony,  that  the  fe- 
male was  induced  to  leave  home,  and  the 
furnishing  of  money  to  defray  her  expenses, 
and  the  direction  of  her  course  in  different 
trips,  which  Khe  made  at  the  defendants  so- 
licitations, constituted  a  taking  away  with- 
in the  meaning  of  the  statute.  State  v. 
Johnson,  22  &  W.  463»  466,  115  Mo.  4Sa 


TAKIHO  (In  SMlaeat  Doaiala). 

The  ward  "taking,"  in  the  constitutional 
provision  relative  to  the  taking  of  private 
property  for  public  use,  applies  only  to  an 
active  taking,  and  Is  to  be  construed  in  its 
natural  significance.  West  Branch  &  S. 
Canal  Go.  v.  MuUlner,  68  Pa.  (18  P.  F. 
Smith)  857,  860. 

OonstitutionB  which  provide  that  private 
•property  shall  not  be  taken  for  public  use 
without  just  compensation  are  but  declara- 
tory of  the  common  law,  and  contemplate 
the  physical  taking  of  property  only.  Less 
V.  City  of  Butte,  72  Pac  140,  141,  28  Mont 
27,  61  L.  R.  A.  601,  98  Am.  St  Rep.  545. 

"Taken,"  as  used  In  Const  art  1,  I  17, 
providing  that  no  person's  property  shall  be 
taken  or  damaged  for  public  use  without 
adequate  compensation,  etc.  Is  held  to  mean 
an  actual  taking  in  the  physical  sense  of  the 
word.  This  construction  seems  to  be  fa- 
vored largely  from  the  ftict  that  anything 
other  than  an  actual  taking  Is  fully  provided 
for  in  another  part  of  the  section.  Rlsche 
V.  Texas  Transp.  Co.,  66  S.  W.  824,  827,  27 
Tex.  Civ.  App.  88. 

As  used  in  the  fifth  amendment  of  the 
federal  Constitution,  declaring  that  private 
property  shall  not  be  taken  for  public  use 
without  just  compensation,  'taken"  means 
'*the  appropriation  by  any  method."  People 
V.  Daniels,  22  Pac.  159,  162,  6  Utah,  288,  5 
L.R.  A.444. 

The  phrase  'taking  for  public  use"  Is 
defined  to  be  the  actual  seizing  or  direct  tak- 
ing of  specific  property  for  public  use.  In  re 
Dorrance  St,  4  R.  L  290,  245. 

A  taking  of  property  for  a  public  use 
"means  a  taking  altogether;  an  entire  change 
of  ownership."  In  re  Opinion  of  Justices,  13 
Fla.  699,  701. 

By  the  "taking"  of  property,  within  the 
scope  of  the  constitutional  provision,  Is 
meant  such  an  appropriation  of  It  as  deprives 
the  owner  of  his  title,  or  of  a  part  of  his  ti- 
tle.   Cushman  v.  Smith,  84  Me.  247,  265. 

"Taking,"  as  used  in  the  Oonstitutlou, 
providing  that  "private  property  shall  not 
be  taken  or  damaged  for  public  purposes 
without  just  and  adequate  compensation  first 
being  paid,"  means  a  physical,  tangible  ap- 
propriation Of  the  property  of  another. 
Hurt  v.  City  of  Atlanta,  28  S.  BL  65,  67,  100 
Ga.  274. 

Private  property  Is  "taken  for  public 
use"  when  it  is  appropriated  to  the  common 
use  of  the  public  at  large.  Craighlll  v.  Lam- 
bert 18  Sup.  Ct  217,  218,  168  U.  S.  611,  42 
L.Bd.  599. 

Under  constitutions  which  provide  that 
property  shall  not  be  "taken  or  damaged" 
without  compensation,  it  is  universally  held 
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tlitt  It  is  not  necessary  that  there  be  any 
physical  invasion  of  the  individual's  prop- 
erty for  public  use  to  entitle  him  to  com- 
pensation. Less  V.  City  of  Butte,  72  Pac. 
1^,  141,  28  Mont  27,  61  L.  R.  A.  001,  98  Am. 
St  Rep.  545  (citing  Root  v.  Butte,  A.  &  P. 
By.  Co,  20  Mont  854,  51  Pac.  155). 

A  statute  authorizing  the  taking  of  pri- 
vate property  for  public  use,  which  makes 
lach  provision  for  reasonable  compensation 
u  will  be  certain  and  adequate,  though  such 
compensation  is  not  required  to  be  paid  be- 
fore the  taking  of  the  property,  fully  satis- 
fies the  requirements  of  the  Oonstltution  of 
Massachusetts  that  no  part  of  the  property 
of  any  individual  can  with  justice  be  taken 
ftom  him  without  his  own  consent  or  that  of 
the  representative  body  of  the  people.  Sweet 
V.  Recbel,  16  Sup.  Ot  48,  46,  159  *U.  &  880, 
40  L.  Ed.  18a 

Property  la  'taken,"  within  the  provision 
of  the  Constitution  prohibiting  the  taking  of 
private  property  for  public  use  without  due 
compensation,  when  It  passes  from  the  pos- 
session and  control  of  the  owner,  and  not 
when  the  title  ultimately  passes  to  the  cor- 
poration. Martin  v.  Tyler,  60  N.  W.  302,  897, 
4  N.  D.  278^  25  L.  R.  A.  838  (citing  Davis  T. 
San  Lorenzo  R.  Ck>.,  47  Cal.  517,  which  over- 
rales  Fox  V.  Western  Pac.  R.  Ck>.,  81  Cal. 
538). 

The  word  "taken,"  as  used  in  Bill  of 
Rights,  art  1,  declaring  that  no  person's 
property  shall  be  taken  for  a  public  use 
without  adequate  compensation  being  made, 
means  a  final  transfer  of  title  to  property  or 
its  permanent  subjection  to  an  easement  A 
taking,  in  contemplation  of  the  Constitution, 
can  only  be  legally  had  or  accomplished  by 
paying  the  award  or  depositing  the  amount 
of  damages  and  costs  adjudged.  Until  that 
li  done,  the  land  being  the  land  of  the  own- 
er, any  enhancement  of  its  value  is  his,  and 
of  right  should  belong  to  him,  just  as  he 
would  also  suffer  any  loss  from  a  deprecia- 
tion in  value  since  the  commencement  of 
condemnation  proceedings.  Gulf,  C.  &  S.  F. 
By.  Oo.  ▼.  Lyons,  2  Willson,  Civ.  Cas.  Ct 
App.  S  139. 

Where  there  was  no  proceeding  in  con- 
demnation instituted  by  government,  no  at- 
tempt In  terms  to  take  and  appropriate  the 
title,  and  no  adjudication  that  the  fee  had 
passed  from  the  landowner  to  the  govern- 
ment, there  was  no  taking  of  land  within 
the  meaning  of  the  fifth  amendment  of  the 
federal  Constitution,  requiring  compensation 
on  the  taking  of  land  for  public  use.  United 
States  V.  Lynah,  23  Sup.  Ct  849,  356»  188  U. 
B.  446,  47  L.  Ed.  539. 

Oonsequeiitial  laiiivj. 

Acts  done  in  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  encroach- 
ing on  private  property,  though  their  conse- 


quence may  impair  its  use^  are  universally 
held  not  to  be  a  taking  within  the  meaning 
of  the  constitutional  provision  prohibiting 
the  taking  of  private  property  for  public  use 
without  just  compensation.  Such  acts  do  not 
entitle  the  owner  of  such  property  to  com- 
pensation from  the  state,  or  its  agents,  or 
give  liim  any  right  of  action.  This  is  sup- 
ported by  an  immense  weight  of  authority. 
Those  who  are  curious  to  find  the  decisions, 
will  find  them  collected  in  Cboley,  Const 
Ldm.  p.  542;  and  notes.  Northern  Transp. 
Oo.  of  Ohio  V.  City  of  Chicago,  99  U.  S.  635, 
644,  25  L.  Ed.  336;  Green  v.  State,  14  Pac. 
610,  612,  73  Cal.  29;  Holyoke  Water  Power 
Oo.  V.  Connecticut  River  Oo.  (U.  S.)  20  Fed. 
71.  79. 

'Taking,**  as  used  in  the  Oonstltution  in 
the  clause  requiring  compensation  to  be 
made  for  the  taking  of  land  for  public  use, 
means  taking  the  property  altogether,  and 
not  a  consequential  Injury  to  It,  which  is  no 
taking  at  all. .  In  re  Philadelphia  &  T.  R. 
Co.  (Pa.)  6  Whart  25,  26,  86  Am.  Dec.  202; 
Selden  v.  City  of  Jacksonville,  10  South.  457, 
458,  28  Fla.  558,  14  U  R.  A.  870,  29  Am.  St 
Rep.  278. 

The  proper  construction  of  the  word 
"taken,"  as  used  in  Const  art  1,  I  21,  en- 
acting that  no  man's  property  shall  be  tak- 
en by  law  without  just  compensation,  makes 
it  synonymous  with  "seize,  injure,  destroy, 
or  deprive  of."  It  is  evident  that  the  Leg- 
islature had  no  power  to  authorise  in  any 
case  either  direct  or  consequential  injury  to 
private  property  without  compensation  to  the 
owner.  Bvansville  &  0.  R.  Co.  v.  Dick,  9 
Ind.  433,  486. 

A  taking  or  deprivation  of  property, 
which  is  prohibited  by  the  Constitution,  un- 
less due  compensation  is  made,  includes  any- 
thing that  affects  or  limits  the  free  use  and 
enjoyment  of  one's  property,  or  of  the  ease- 
ments or  appurtenances  thereto.  Myer  v. 
Adam,  71  N.  Y.  Supp.  707,  710,  63  App.  Div. 
540. 

"Taking,"  as  used  in  the  Oonstltution  re- 
lating to  the  taking  of  private  property  for 
public  use,  is  not  limited  to  the  absolute  con- 
version of  property  and  applied  to  land  only, 
but  includes  cases  where  the  value  is  de- 
stroyed by  the  action  of  the  government,  or 
serious  Injury  is  inflicted  to  the  property  it- 
self, or  exclusion  of  the  owner  from  its  en- 
joyment, or  from  any  of  the  appurtenances 
thereto.  Pearsall  v.  Eaton  County  Sup'rs,  42 
N.  W.  77,  74  Mich.  558,  4  L.  R.  A.  193. 

•Taking,"  as  used  in  Gen.  St  1878,  c. 
84,  relating  to  the  taking  of  land  for  railway 
purposes,  should  be  construed  in  a  compre- 
hensive sense,  and  implies,  not  merely  the 
appropriation  of  the  particular  strip  of  land 
denominated  the  "right  of  way,"  considered 
by  itself  and  alone,  but  also  the  facts,  cir- 
cumstances,  and  direct  effects  accompany- 
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Ing  or  flowing  from  snch  appropriation.  Wll- 
mes  ▼.  Minneapolis  &  N.  W.  Ry.  Co.,  13  N. 
W.  89,  40,  29  Minn.  242. 

Where  a  dty  did  not  actually  take  pos- 
session of  property,  bnt  made  a  great  public 
improvement  in  the  vicinity,  v^hich  inci- 
dentally produced  injury,  such  act  was  not  a 
''taking  for  public  use,"  within  the  meaning 
of  the  Constitution  requiring  compensation 
therefor.  Alexander  t.  City  of  Milwaukee, 
16  Wis.  247,  253. 

The  impairment  of  the  utility  of  a  per- 
son's property  by  the  direct  invasion  of  the 
bounds  of  his  private  dominion  is  a  taking  of 
bis  property,  in  the  sense  of  the  Constitution, 
prohibiting  the  taking  of  private  property 
without  recompense,  though  the  owner  has 
not  less  of  material  things  than  he  had  be- 
fore. Whether  the  farmer's  fields  be  flooded, 
so  that  they  cannot  be  cultivated,  or  the 
bleacher's  stream  polluted,  so  that  his  fabrics 
are  stained,  or  one's  dwelling  filled  with 
smells  or  noise,  so  that  it  cannot  be  occupied 
with  comfort,  is  equally  the  taking  away  of 
o'le's  property.  Pennsylvania  R.  Co.  v.  An- 
gel, 7  Atl.  432,  434,  41  N.  J.  Eq.  (14  Stew.) 
316  (cited  in  Bloom  v.  Koch,  50  Atl.  621,  626, 
63  N.  J.  Eq.  10). 

Property  is  **taken,"  within  the  consti- 
tutional meaning,  where  it  is  destroyed  or 
materially  impaired  by  rendering  it  impos- 
sible for  the  owner  of  it  to  enjoy  it  to  the 
fuH  extent  that  he  is  entitled  to.  Adams  v. 
Chicago,  B.  &  N.  R.  Co.,  39  N.  W.  629,  631, 
39  Minn.  286,  1  L.  R.  A.  493,  12  Am.  St  Rep. 
644. 

Under  the  old  Constitution  of  Illinois, 
the  words  "taken  for  public  use,"  in  the  pro- 
vision requiring  compensation  for  property 
so  taken,  meant  any  physical  injury  to  pri- 
vate property  by  reason  of  the  erection,  con- 
struction, or  operation  of  the  public  im- 
provement, whereby  the  appropriate  use  or 
enjoyment  of  the  property  was  materially 
interrupted.  Rlgney  v.  City  of  Chicago,  102 
111.  64,  74. 

A  franchise  is  "taken,"  within  the  mean- 
ing of  the  Constitution,  providing  that  pri- 
vate property  shall  not  be  taken  for  public 
use  without  Just  compensation,  where  the 
party  to  whom  such  franchise  belonged  is 
deprived  of  the  power  or  means  of  exercis- 
ing it;  but  it  is  not  taken  when  its  emolu- 
ments are  diminished  by  an  Improvement 
which  does  not  destroy  or  impair  such  pow- 
er or  means.  Such  a  diminution  is,  of  course, 
a  damage,  and  may  or  may  not  constitute  a 
valid  cause  of  action,  but  does  not  bring  i 
the  case  withlij  the  constitutional  prohibi- 
tion. In  re  Hamilton  Ave.  (N.  Y.)  14  Barb. 
405,  411. 

Same— Additional  use  of  streets. 

The  authority  to  use  a  public  high- 
way for  the  purpose  of  a  railroad,  retain- 


ing the  use  of  such  highway  for  all  ordi- 
nary purposes,  subject  only  to  the  incon- 
venience of  the  railroad,  is  not  such  a  "tak- 
ing" of  private  property  from  the  owner  of 
the  fee  of  the  adjacent  lands  as  is  contem- 
plated by  the  Constitution,  prohibiting  the 
taking  of  private  property  without  compen- 
sation. The  easement  of  the  highway  is  in 
the  public,  although  the  fee  is  technically  in 
the  adjacent  owner.  It  is  the  easement  only 
which  is  appropriated,  and  no  right  or  title 
of  the  owner  interfered  with.  If  the  Leg- 
islature authorizes  the  company  to  take  the 
highway  and  appropriate  It  to  its  own  use, 
by  destroying  the  ordinary  and  legal  right 
of  the  public  to  use  It  as  a  highway,  then 
compensation  must  be  provided,  because  then 
the  rights  of  the  public  in  it  cease,  and  the 
use  of  it  reverts  to  the  person  who  holds 
the  fee  in  the  land,  and  the  Legislature  au- 
thorizes to  be  taken  something  which  be- 
longs to  the  landowner,  to  wit,  the  use  of 
the  land.  Morris  &  B.  R.  Co.  v.  City  of  New- 
ark, 10  N.  J.  Eq.  (2  Stockt)  352,  358. 

The  building  and  operation  of  a  street 
railroad  is  not  a  taking  of  private  property 
for  public  use.  Elchels  v.  Evansville  St  Ry. 
Co.,  78  Ind.  261,  269,  41  Am.  Rep.  561;  West 
Jersey  R.  Co.  v.  Cape  May  &  S.  L.  R.  Co., 
34  N.  J.  Eq.  (7  Stew.)  164,  166;  Jersey  City 
&  B.  R.  Co.  V.  Jersey  City  &  H.  H.  R.  Co.. 
20  N.  J.  Eq.  (5  O.  E.  Green)  61,  78;  Hinch- 
man  v.  Pater  son  Horse  R.  Co.,  17  N.  J.  Eq. 
(2  C.  E.  Green)  75,  77,  86  Am.  Dec.  252; 
Conshohockeu  Ry.  Co.  v.  Pennsylvania  R.  Co., 
15  Pa.  Co.  Ct.  R.  445;  Marls  v.  Union  Pass. 
Ry.  Co.  (Pa.)  30  Leg.  Int.  153;  Dooly  Block 
V.  Salt  Lake  Rapid  Transit  Co.,  33  Pac.  229, 
9  Utah,  81,  24  L.  R.  A.  610;  Randall  v. 
Jacksonville  St  R.  Ck).,  19  Fla.  409,  428. 

The  use  of  a  city  street  for  a  railroad  is 
not  a  taking  of  private  property  without 
compensation,  within  the  meaning  of  tbe 
Constitution.  New  Albany  &  S.  R.  Ck).  v. 
O'Daily,  12  Ind.  551,  552;  Faust  v.  Passen- 
ger Ry.  Co.  (Pa.)  3  Phlla.  164,  170;  New 
Mexican  R.  Co.  v.  Hendricks,  30  Pac.  901, 
6  N.  M.  611;  Houston  &  T.  O.  R.  Co.  v. 
Odum,  53  Tex.  343,  351;  Yates  v.  Town  of 
West  Grafton,  12  S.  E.  1075,  34  W.  Va.  783; 
In  re  Philadelphia  &  T.  R.  Co.  (Pa.)  6  Whart. 
25,  46,  36  Am.  Dec.  202;  People  v.  Kerr  (N. 
Y.)  37  Barb.  357,  394;  City  of  Newark  v. 
Kerr  (N.  Y.)  38  Barb.  369,  374;  Drake  v. 
Hudson  River  R.  Co.  (N.  Y.)  7  Barb.  508; 
Morris  &  B.  R.  Co.  v.  City  of  Newark,  10 
N.  J.  Eq.  (2  Stockt.)  352,  358;  Ottawa,  0. 
C.  &  C.  G.  R.  Co.  V.  Larson,  19  Pac.  661, 
664,  40  Kan.  301,  2  L.  R.  A.  59;  Same  v. 
Peterson,  19  Pac.  666.  40  Kan.  310. 

The  erection  of  telephone  poles  along 
the  streets  of  an  Incorporated  city,  town,  or 
village,  with  the  consent  of  the  council  there- 
of, is  not  such  a  "taking"  of  private  property 
for  public  use  as  will  authorize  the  abutting 
owner   to   enjoin   the   prosecution   of   such 
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wQik  nntn  hl8  damages  are  paid  or  secured,  i 
Harwell  v.  Central  District  &  Printing  Tele- 
phone Co.,  41  S.  H.  125, 126,  51  W.  Va.  121.      I 

The  construction  of  a  yladnct  to  carry 
the  street  at  a  higher  level,  for  the  benefit  of 
the  public.  Is  a  street  use,  and  not  a  taking 
of  public  property.  Sauer  v.  City  of  New 
York,  83  N.  Y.  Supp.  27,  28,  40  Misc.  Rep. 
585. 

Same— EAsements  of  Uglit,  aooess,  and 
•vpport. 

In  the  elevated  railway  cases  In  New 
York  it  has  been  determined  that  there  Is  a 
••taking,"  within  the  meaning  of  the  consti- 


tutional provision  prohibiting  the  taking  of 
private  property  without  compensation,  by 
the  act  of  the  railroad  In  obstructing  the 
easements  of  light  and  air  to  an  adjoining 
property  owner,  though  no  part  of  his  land 
Is  actually  taken  in  the  construction  of  the 
road;  such  decisions  being  based  on  the 
theory  that  the  owner  has  a  kind  of  property 
in  such  easement  Bohm  v.  Metropolitan 
EI.  Ry.  Co.,  29  N.  B.  802,  805,  129  N.  Y.  576, 
14  L.  R.  A.  344. 

An  injury  to  and  a  ••taking"  of  private 
property  are  distinct  things.  Every  taking 
in  law  is  an  Injury  of  some  kind,  though 
every  injury  does  not  Include  a  taking. 
Property  is  taken  by  an  entry  upon  and  oc- 
cupation of  It,  as  in  the  ordinary  case  of 
location.  It  is  injured  by  obstructing  ac- 
cess, as  In  Pennsylvania  R.  Co.  v.  Duncan, 
5  Atl.  742,  111  Pa.  352,  or  drainage,  as  In 
Pennsylvania  S.  V.  R.  Co.  v.  Ziemer,  17 
Atl.  187,  124  Pa.  500.  Garrett  v.  Lake  Ro- 
land El.  Ry.  Co.,  29  Atl.  830,  832,  79  Md.  | 
277,  24  L.  R.  A.  896  (citing  Jones  v.  Erie  & 
W.  V.  R.  Co.,  25  Atl.  134,  137,  151  Pa.  30,  17 
L.  R.  A.  758,  31  Am.  St  Rep.  722). 

The  word  ''taking,"  in  the  clause  of  the 
state  Constitution  forbidding  the  taking  of 
property  except  for  compensation,  and  In  the 
charter  of  a  railroad  company,  does  not  ap- 
ply to  its  act  In  making  a  large  excavation 
for  the  bed  of  its  railroad  in  the  land  ad- 
joining the  plaintiff's,  and  so  near  his  build- 
ing and  so  deep  as  to  weaken  bis  founda- 
tioD  and  render  it  unsafe  to  use,  or  the  rais- 
ing in  the  street  opposite  to  and  near  the 
front  of  said  building  an  embankment  of 
much  greater  height  than  the  street  was,  and 
thereby  obstructing  the  passage  to  and  from 
plaintifTs  building,  darkening  the  windows, 
ohstracting  the  air,  and  rendering  the  build- 
ing unfit  for  occupation.  Bradley  v.  New 
lork  &  N.  H.  R.  Co.,  21  Conn.  294,  308. 

There  may  be  such  a  direct  obstruction 
or  injury  to  private  property  as  would,  with- 
in the  spirit  of  the  Constitution,  prohibiting 
the  taking  of  private  property  without  just 
compensation,  amount  to  a  '^taking,"  al- 
thongb  the  corpus  of  the  property  itself  was 
Qot  touched  or  disturbed,  as,  for  example, 


where  all  access  to  the  property  Is  destroy- 
ed, or  where  a  part  of  the  street  abutting  on 
the  property  Is  taken,  although  the  part  ac- 
tually appropriated  is  beyond  the  center  line 
of  the  street  Rochette  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  20  N.  W.  140,  141.  32  Minn. 
201. 

Where  the  result  of  the  order  of  railroad 
commissioners  closing  a  highway  was  to 
leave  a  house  and  lot  which  adjoined  the 
crossing  without  any  mode  of  ingress  or 
egress,  except  by  the  permission  of  the  own- 
er's neighbors,  or  by  trespassing  on  the  rail- 
road location,  the  property  of  the  owner  of 
such  house  and  lot  was  "taken'*  in  the  strict- 
est sense.  CuUen  v.  New  York,  N.  H.  &  H. 
R,  Co.,  33  Atl.  910,  912,  66  Conn.  211. 

It  has  been  uniformly  held,  since  the 
Story  Case,  90  N.  Y.  122,  43  Am.  Rep.  146, 
that  a  partial  destruction  of  easements  by 
an  elevated  railroad  is  a  taking  of  property 
within  the  meanfng  of  the  Constitution. 
Sadlier  v.  City  of  New  York.  81  N.  Y.  Supp. 
308,  315,  40  Misc.  Rep.  78. 

Same— Flowias  land. 

The  constitutional  provisions,  where  only 
the  "taking"  of  private  property  Is  to  be 
compensated,  have  frequently  been  held  to 
Include  any  direct  physical  obstruction  or 
Injury  to  the  abutting  premises,  even  If  there 
be  no  actual  appropriation  or  the  land  itself, 
as  where  by  excavation  or  embankment  wa- 
ter was  caused  to  overflow  the  same;  a  kin«I 
or  class  of  Injuries  for  which,  in  the  absence 
of  constitutional  and  statutory  enactment,  a 
remedy  existed  at  common  law.  City  of 
Denver  v.  Bayer,  2  Pac.  6,  10,  7  Oolo.  113 
(citing  Toledo  W.  &  W.  Ry.  Co.  v.  Morrison, 
71  111.  616;  Hooker  v.  New  Haven  &  N.  R. 
Co.,  14  Conn.  146,  36  Am.  Dec.  477). 

The  flowing  of  land  against  the  owner's 
consent  and  without  compensation  is  a  'tak- 
ing" of  his  property  In  violation  of  that  pro- 
vision of  the  Constitution  which  prohibits 
the  taking  of  property  without  compensa- 
tion. Grand  Rapids  Booming  Co.  v.  Jarvis, 
30  Mich.  308,  321;  Hooker  v.  New  Haven  & 
N.  Co.,  15  Conn.  312;  Nevins  v.  City  of 
Peoria,  41  111.  502,  510,  89  Am.  Dec.  392; 
Pettigrew  v.  Village  of  Bvansville,  25  Wis. 
223,  231,  236,  3  Am.  Rep.  50;  Arimond  v. 
Green  Bay  &  M.  Canal  Co.,  31  Wis.  316; 
Eaton  V.  Boston,  C.  &  M.  R.  R.,  51  N;  H. 
504,  535,  12  Am.  Rep.  147;  City  of  Cumber- 
land V.  Willlson,  50  Md.  138,  33  Am.  Rep. 
304;  Pumpelly  v.  Green  Bay  &  M.  Canal 
Co.,  80  U.  S.  (13  Wall.)  166,  180,  20  L.  Ed. 
557;  Jones  v.  United  States,  4  N.  W.  519,  48 
Wis.  385;  King  v.  United  States  (U.  S.)  59 
Fed.  9;  Winn  v.  Village  of  Rutland,  52  Vt 
481;  Miller  v.  City  of  Morristown,  47  N.  J. 
Eq.  (2  Dick.)  62,  20  Atl.  61;  Id.,  48  N.  J. 
Eq.  (3  Dick.)  645,  25  Atl.  20;  Weaver  v. 
Mississippi  &  R.  R.  Boom  Co.,  28  Minn.  534, 
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U  N.  W.  114;  CJonniff  v.  City  and  Oonnty  of 
San  Francisco,  7  Pac.  41,  44,  67  Cal.  45.  But, 
in  order  for  such  flooding  to  be  a  taking,  it 
is  necessary  that  tbere  be  an  actual,  physical 
invasion  amounting  to  a  practical  ouster. 
High  Bridge  Lumber  Co.  t.  United  States, 
€9  Fed.  320,  326,  16  O.  C.  A.  460. 

When  real-  estate  is  actually  invaded  by 
superinduced  additions  of  water,  earth,  sand, 
or  other  material,  or  by  having  any  artificial 
structure  placed  on  it,  so  as  to  effectually 
destroy  or  impair  its  usefulness,  it  is  a  '^k- 
ing,"  within  the  meaning  of  the  Constitu- 
tion, prohibiting  the  taking  of  property  for 
public  use  without  just  compensation.  City 
of  Baltimore  v.  Merryman,  89  Atl.  98,  99,  86 
Md.  584;  Weaver  v.  Mississippi  &  R.  R. 
Boom  Ck>.,  11  N.  W.  114,  115^  28  Minn.  534; 
Memphis  &  C.  R.  Ck>.  v.  Birmingham,  S.  &  T. 
R.  R.  Oo.,  11  South.  642,  643,  96  Ala.  571,  18 
li.  R.  A.  166;  Yanderllp  v.  City  of  Grand 
Rapids,  41  N.  W.  677,  681,  78  Mich.  622,  3 
L.  R.  A.  247,  16  AnL  St  Rep.  597. 

The  injury  to  land  by  water  flowing 
through  the  waste  weirs  of  a  canal  over  the 
land  of  the  intervening  landowners,  and  on 
plaintiff's  land,  is  so  equivalent  to  a  taking 
within  the  meaning  of  constitutional  provi- 
sions requiring  compensation  tot  land  taken 
for  public  purposes,  that  plaintiff  will  be 
entitled  to  recover  damages  for  such  in- 
juries; and  the  fact  that  the  company  acted 
as  authorized  and  without  negligence  is  no 
defense.  Hooker  v.  New  Haven  &  N.  Co., 
14  Conn.  146,  174,  36  Am.  Dec.  477. 

To  maintain  a  boom,  which,  in  the  usual 
course  of  things,  will  have  the  effect  of 
working  more  or  less  damage  to  a  person's 
lands  and  the  crops  thereon  growing,  once 
or  twice  in  the  course  of  seven  or  eight 
years,  is  just  as  much  a  "taking"  or  appro- 
priation of  such  person's  property  as  it 
would  be  if  the  like  effect  occurred  every 
year,  or  every  two  years,  or  during  those 
months  each  year  when  the  boom  is  in  use. 
McKenzie  v.  Mississippi  &  R.  R.  Boom  Co^ 
13  N.  W.  123,  124,  29  Minn.  28a 

Same— Ctradins  streets* 

The  consequential  Injury  occasioned  by 
the  grading  of  a  street  is  not  a  '^taking"  of 
private  property  tor  public  use,  within  the 
prohibition  of  the  Constiti^tion.  Macy  v. 
City  of  Indianapolis,  17  Ind.  267,  269;  Weis 
V.  City  of  Madison,  75  Ind.  241,  250,  39  Am. 
Rep.  135;  Smith  v.  City  of  Ban  Claire,  47 
N.  W.  830,  78  Wis.  457;  Smith  v.  Village  of 
White  Plains,  22  N.  Y.  Supp.  450,  67  Hun, 
81;  Selden  v.  City  of  Jacksonville,  10  South. 
467,  458,  28  Fla.  558,  14  L.  R.  A.  370,  29  Am. 
St  Rep.  278;  Bradley  v.  New  York  &  N. 
H.  R.  Co.,  21  Conn.  294,  309. 

Under  the  constitutional  provision  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation,  a  city  is 


liable  for  damages  to  abutting  property  oc- 
casioned by  a  change  in  the  grade  of  a  street. 
Moore  v.  City  of  Atlanta,  70  Ga.  611,  613; 
City  of  Blgin  v.  Eaton,  83  lU.  535,  536,  25 
Am.  Rep.  412.  Oontra,  see  Dickerman  v. 
New  York,  N.  H.  &  H.  R.  Co.,  44  Atl.  228, 
229,  72  Conn.  271;  Garraux  v.  City  Council 
of  Greenville,  31  S.  E.  597,  53  S.  C.  575; 
Methodist  Episcopal  Church  v.  City  of  Wy- 
andotte, 3  Pac.  527,  530,  31  Kan.  721. 

Where  an  abutting  owner  is  deprived  of 
the  practical  use  of  his  buildings  by  reason 
of  a  change  of  grade  there  is  a  taking  of  the 
property  of  the  individual.  In  re  Comesky, 
81  N.  Y.  Supp.  1049,  1051,  83  App.  Div.  137. 

'Taken,"  as  used  in  BUI  of  Rights,  9  12, 
providing  that  private  property  shall  not  be 
taken  without  just  compensation,  means  a 
trespass  on  or  a  physical  invasion  of  the 
property.  Property  which  is  merely  Injured 
by  consequential  damages  resulting  from  a 
change  of  grade  of  an  adjacent  street  or  oth- 
er improvement  thereof,  not  constituting  a 
diversion  of  the  street  from  street  purposes, 
is  not  taken  or  apprc^riated.  Selden  v.  City 
of  Jacksonville,  10  South.  457,  458,  28  Fla. 
558,  14  L.  R.  A.  370,  29  Am.  St.  Rep.  278. 

DepriTAtioa  of  possession. 

A  "taking"  under  the  right  of  eminent 
domain  means  the  exclusion  of  the  owner 
from  use  and  possession  of  the  property  tak- 
en, and  the  actual  assumption  of  the  posses- 
sion by  the  party  authorized  to  take,  and 
there  would  naturally  be  some  proceeding  in 
its  nature  judicial  for  the  finding  of  the  dam- 
ages thereby  occasioned.  Nolan  v.  City  of 
New  Britain,  38  AU.  703,  707,  69  Conn.  668 
(citing  Woodruff  v.  Catlin,  54  Conn.  277,  297, 
6  AtL  849). 

Land  is  not  "taken"  for  a  public  use, 
within  the  meaning  of  a  statutory  provision 
requiring  compensation  to  be  paid  for  all  land 
so  taken,  unless  the  land  is  taken  into  the 
actual  possession  of  the  state  or  the  grantee 
of  its  power  of  eminent  domain.  Richardson 
V.  Vermont  Cent  R.  Co.,  26  Vt  465,  474,  60 
Am.  Dec.  283. 

When,  and  so  far,  as  the  owner  of  land 
is  prevented  from  exercising  practical  do- 
minion over  and  the  right  to  use  his  land  at 
his  own  free  will  and  pleasure,  it  is  "taken" 
from  him.  Where  a  person  takes  exclusive 
possession  and  occupation  of  land,  by  cov- 
ering it  with  a  solid  wall  of  masonry  many 
feet  high,  he  takes  it  from  the  owner  in  the 
most  thorough  and  effective  manner,  al- 
though the  legal  title  remains  in  the  owner. 
The  legal  title  is  not  at  all  involved  in  an 
unlawful  taking  of  land,  but  the  question  is 
rather  of  practical  dominion  over  and  tbe 
right  to  use  it  at  the  owner's  free  will  and 
pleasure,  so  long  as  he  does  not  injure  his 
neighbor  or  the  public.  Traute  v.  White,  19 
Atl.  196,  197,  46  N.  J.  Bq.  a  DlckJ  437. 
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Const  art  1,  |  14,  declares  that  prlrate 
property  shall  not  be  taken  or  damaged  for 
public  use  without  jnst  compensation.  Held, 
that  the  word  "taken,"  as  used  in  such  sec- 
tion, meant  the  change  of  possession  from 
the  owner  to  the  public,  and  that  the  property 
was  taken,  within  such  proTision,  when  the 
possession  passed  from  the  control  of  the 
owner,  and  not  when  the  title  ultimately 
passed  tD  the  public  or  corporation  entitled 
to  exercise  the  right  of  eminent  domain. 
Marthi  t.  Tyler.  60  N.  W.  892,  397,  4  N.  D. 
278,  25  li.  R.  A.  838. 

The  "taking"  of  property  for  public  use 
means,  in  Act  N.  J.  1888,  that  taking  in  the 
Isige  and  more  comprehensiTe  sense,  where- 
by the  owner  is  depriyed  of  the  beneficial 
ownership  and  possession  of  his  land,  and 
such  possession  passes  by  the  condemnation 
proceedings  to  the  condemned  party.  Niooll 
T.  New  York  &  N.  J.  TeL  Oo.,  40  AtL  827, 
828*  62  N.  J.  Law,  158. 

As  used  in  a  mortgage  excepting  from  its 
terms  all  that  part  of  a  lot  already  taken  and 
graded,  the  word  naken"  will  not  be  oon- 
Btrned  as  meaning  only  that  fully  taken  by 
completed  condemnation  proceedings,  but,  in 
connection  with  the  word  ''graded,"  will  be 
held  to  mean  such  part  as  had  been  taken 
possession  of  and  graded;  and  hence,  where 
a  part  of  the  lot  had  been  graded,  but  not 
folly  taken  by  condemnation  proceedings,  it 
was  excepted  from  the  mortgage.  Law- 
rence T.  London  ft  Northwest  American 
Mortg.  Go.,  74  N.  W.  892,  71  Minn.  585. 

DeprlvAtlem  of  use. 
In  Pumpelly  y.  Green  Bay  &  M.  Oanal 
Oou,  80  U.  S.  (18  Wall.)  166,  20  L.  Ed.  567,  it 
is  said  that  a  serious  interruption  to  the 
common  and  necessary  use  of  property  may 
amount  to  a  '^king;'*  within  the  meaning 
of  constitutional  provisions.  Memphis  &  G. 
R.  Oo.  y.  Birmingham,  S.  &  T.  B.  B.  Go.,  11 
South.  6i2,  648,  96  Ala.  571,  18  L.  B.  A.  166. 

A  statute  imposing  a  penalty  on  any 
person  who  shall  take,  carry  away,  or  romove 
sny  stones,  grayel,  or  sand  from  any  of  the 
beaches  in  a  certain  town,  passed  for  the 
purpose  of  protecting  the  haTl)or,  and  ex- 
tending as  well  to  the  owners  of  the  soil 
as  to  strangers,  is  not  a  'taking**  of  private 
property  and  appropriating  it  to  public  use, 
within  the  meaning  of  Declaration  of  Bights, 
art  10,  so  as  to  ronder  it  unconstitutional 
and  void,  although  no  compensation  is  there- 
in provided  for  the  owners.  Gommonwealth 
T.  Tewksbury,  62  Mass.  (11  Mete.)  56,  56. 

The  destruction  of  the  use  of  a  private 
right  of  way  across  land  adjoining  the  high- 
way, lyy  the  location  of  a  culvert  and  guard 
rails  on  such  public  highway,  is  a  'taking^ 
of  private  property  for  public  uses.  De  Lau- 
der V.  Baltimore  County  Gom'rs,  50  AtL  427, 
t2»,  94  Md.  1 


The  term  '^taking,'*  as  used  in  a  consti- 
tutional provision  prohibiting  the  taking  or 
damaging  of  private  property  for  public  use 
without  compensation,  does  not  include  the 
legal  vacation  of  dty  streets  and  alleys. 
Glty  of  Bast  St  Louis  v.  O'Flynn,  10  N.  B. 
885,  396,  119  111.  200,  59  Aul  Bep.  795. 

DimlnutloB  of  value. 

A  partial  destruction  or  diminution  of 
value  is  a  "taking"  of  private  property. 
Glover  v.  Powell,  10  N.  J.  Bq.  (2  Stockt)  211, 
229;  Bigney  v.  City  of  Chicago,  102  111.  64, 
74. 

The  mero  Injury  to  the  value  of  land 
occasioned  by  the  placing  of  a  railroad  em- 
bankment so  near  it  as  to  Impair  Its  market 
value  is  not  a  'taking"  within  the  meaning 
of  the  statute.  Blchardson  v.  Vermont  Cent 
B.  Co.,  25  y  t  465,  474,  60  Am.  Dec  283. 

The  word  'take,"  as  used  in  the  Con- 
stitution relating  to  the  taking  of  private 
propeiy  for  public  use,  has  been  Interpreted 
to  mean  a  taking  altogether,  a  seizure,  a  di- 
rect appropriation;  and  therefore  property 
is  not  taken  when  It  is  merely  depreciated 
in  value,  or  incumbered,  or  incidentally  in- 
jured. Sharpless  v.  City  of  Philadelphia,  21 
Pa.  (9  Harris)  147, 166,  59  Am.  Dec  759. 

BMemeat. 

A  statute  requiring  a  canal  company, 
before  ceasing  work,  to  proceed  along  the 
line  and  procuro  releases  for  necessary  lands 
and  materials,  which  releases  shall  operate 
so  as  to  vest  in  said  state  a  full  and  complete 
right  'to  enter  upon,  use,  and  take"  the  same 
at  any  and  all  times,  and  authorizing  the 
board,  in  consideration  of  any  privileges 
granted  by  individuals  to  tbe  state  of  right 
of  way,  to  contract  with  said  individuals  on 
behalf  of  the  state  to  erect  across  said  canal 
any  bridge  or  bridges  for  the  benefit  of  such 
Individuals  and  the  public.  Indicates  an  ease- 
ment, and  not  a  fee  simple  absolute,  and 
thereforo  the  board  has  power  to  contract 
for  an  easement.  Indianapolis  Water  Co.  v. 
Kingan  &  Ca,  58  N.  B.  715,  718,  155  Ind. 
47a 

The  act  Incorporating  a  canal  company, 
and  providing  that,  whenever  lands,  waters, 
and  materials  should  not  be  attained  by  vol- 
untary donation  or  fair  purchase.  It  should 
be  lawful  for  the  corporation,  by  any  of  their 
oflScers,  and  each  and  every  agent,  superin- 
tendent, or  engineer  by  them  employed,  to 
"enter  upon,  take  possession  of,  and  use"  all 
such  lands,  real  estate,  and  streams  as  might 
be  necessary  for  the  purpose  of  constructing 
and  maintaining  the  canal  and  works  con- 
nected therewith,  does  not  confer  a  right  to 
take  the  fee  in  land  thus  occupied,  but  that 
right  Is  confined  to  use  and  occupation  only, 
unless  It  be  enlarged  by  the  deed  or  gift  of 
the  owner.    There  was  in  the  company  but 
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a  possession  and  nse,  in  other  words,  a  right 
of  way,  and  that  for  a  single  purpose,  the 
construction  and  maintenance  of  a  canal; 
and,  when  the  canal  was  abandoned,  the 
use  and  occupation  of  the  land  reverted  to 
the  owner  of  the  land.  Pittsburgh  '&  Lu  B. 
B.  Co.  T.  Bruce,  102  Pa.  23,  33. 

ExolnsiTe  approprlAtion* 

"Taken,"  as  used  In  Const  Bill  of 
Rights,  art  12,  providing  that  no  man's 
property  shall  be  taken  without  compensa- 
tion, does  not  necessarily  mean  an  exclusive 
appropriation,  a  total  assumption  of  posses- 
sion, a  complete  ouster,  or  an  absolute  or 
total  conversion  of  the  entire  property;  but 
a  physical  interference  with  the  land,  which 
substantially  abridges  the  right  of  the  user, 
including  the  corresponding  right  of  exclud- 
ing others  from  the  use,  takes  the  owner's 
property  to  so  great  an  extent  as  he  is  de- 
prived of  this  right  Eaton  v.  Boston,  G.  & 
M.  R.  R.,  51  N.  H.  504,  512,  12  Am.  Rep. 
147. 

The  word  "taketi."  in  Copst  art  1,  fi  11, 
providing  that  the  property  of  no  person 
shall  be  taken  for  public  use  without  just 
compensation  therefor,  in  its  application  to 
the  condemnation  of  land  for  railway  use, 
means  the  exclusion  of  the  owner  from  the 
use  and  possession,  and  the  actual  assumption 
of  exclusive  possession  by  the  railroad  cor- 
poration, at  the  termination  and  as  the  re- 
sult of  Judicial  proceeding.  New  York,  N. 
H.  &  H.  R.  Co.  V.  Long,  37  Atl.  1070,  1072, 
69  Conn.  424  (citing  Woodruff  v.  Catlin,  54 
Conn.  277,  279.  6  Atl.  849,  854). 

In  relation  to  the  right  of  eminent  do- 
me :n,  it  has  been  held  necessary  to  the 
idea  of  a  ''taking*'  that  there  must  be  an 
exclusive  appropriation ;  a  physical,  tangible 
appropriation  of  the  property  of  another :  a 
taking  the  property  altogether.  This  is  the 
doctrine  announced  in  Hurt  v.  City  of  At- 
lanta, 100  Ga.  274,  28  S.  E.  65,  and  some 
other  cases.  But  the  rule  more  frequently 
held,  and  we  think  the  more  enlightened 
rule;  is  that  this  limitation  of  the  term  "tak- 
ing" to  the  actual  physical  appropriation  of 
the  corpus  is  too  narrow  a  construction  to 
meet  the  demands  of  Justice,  and  that,  from 
the  very  nature  of  the  right  of  user  and 
exclusion,  it  is  evident  that  they  cannot  be 
materially  abridged  without  necessarily  tak- 
ing the  owner's  property.  So  that  an  at- 
tempt by  a  private  corporation  to  invade  the 
right  of  an  abutting  owner  in  the  street, 
by  placing  in  the  street  in  front  of  the  lot 
pei'manent  erections  which  will  in  any  ap- 
preciable degree  impair  the  owner's  access 
to  the  lot,  or  otherwise  interfere  with  the 
full  enjoyment  of  the  lot  for  all  purposes  to 
which  it  is  adapted,  or  of  the  street  itself, 
such  an  invasion  is  an  attempted  taking. 
Callen  v.  Columbus  Edison  Electric  Light 
Co.,  64  N.  B.  141,  144,  66  Ohio  St  1C6,  58  L. 


B.  A.  782.    See,  also,  In  re  Opinion  of  Jua- 
ticea,  13  Fla.  699,  701. 

Where  the  construction  of  a  railroad  is 
authorized  by  competent  authority,  and  tliere 
is  no  invasion  of  or  physical  interference 
with  the  property  of  an  abutting  owner, 
there  is  no  ''taking,"  within  the  meaning  of 
the  Constitution,  forbidding  the  taking  of 
property  for  public  use  without  Just  com- 
pensation. Poole  V.  Falls  Road  Electric  Ry. 
Co.,  41  Atl.  1069,  1071,  88  Md.  533. 

FUiAK  of  award  la  oondemnatlon. 

For  the  purpose  of  fixing  the  value  of 
the  property,  land  is  to  be  deemed  "taken" 
for  a  public  use  as  of  the  date  of  the  filing 
of  the  award  by  the  commissioners  in  con- 
demnation proceedings.  City  of  Minneapolis 
y.  WUkin,  15  N.  W.  668,  669,  30  Minn.  145. 

See  •*InJury  to  Property." 


Ooovpatlon  preliininary  to  eondemna- 
tion. 

The  word  "taking,"  within  the  meaning 
of  Const  art  1,  fi  21,  declaring  that  private 
property  shall  not  be  taken  for  public  use 
without  Just  compensation,  does  not  include 
a  temporary  exclusive  occupation  of  the  land 
of  an  individual  as  an  incipient  proceeding 
to  the  acquisition  of  a  title  to  it,  or  an  ease- 
ment in  or  for  a  public  use,  although  such 
occupation  may  be  more  or  less  injurious  to 
the  owner.  Such  temporary  occupation, 
however,  will  become  unlawful,  unless  the 
parties  authorized  to  make  it  acquire  with- 
in a  reasonable  time  from  its  commencement 
a  title  to  the  land,  or  at  least  an  easement  in 
it  Nichols  V.  Somerset  &  K.  R.  Co.,  43  Me. 
356,  361;  Cushman  y.  Smith,  34  Me.  247, 
265. 

The  occupation  of  land  by  a  corporation 
for  its  own  purpose,  pending  proceedings  for 
condemnation,  is  a  "taking"  of  the  property, 
within  the  meaning  of  the  Constitution,  pro- 
hibiting the  taking  of  private  property  for 
public  use  without  compensation.  Callahan 
V.  Dunn,  20  Pac.  737,  739,  78  Cal.  806  (citing 
Davis  V.  San  Lorenzo  R.  Co.,  47  Cal.  517, 
523;  San  Mateo  Waterworks  v.  Sharpstein, 
50  Cal.  284;  Sanborn  v.  Belden,  51  Cal.  266; 
Vilhac  v.  Stockton  &  I.  R.  Co.,  53  Cal.  208). 

The  entering  on  land,  and  making  the 
necessary  surveys  and  examinations  there- 
of, for  the  purpose  of  determining  the  most 
advantageous  route,  place,  or  places  for  a 
proper  line,  course,  road,  and  way  whereon 
to  construct  a  single  or  double  railroad  or 
way  is  not  in  ordinary  acceptation  or  legal 
contemplation  the  "taking  of  land,"  within 
the  Constitution,  requiring  compensation  to 
be  made  for  the  taking  of  land  for  public 
use;  for  there  is  no  exercise  of  exclusive 
control  or  authority  over  the  soiL    A  mere 
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passing  over  for  tbe  purpose  of  examining 
and  surveying  the  most  feasible  route  for 
Uie  road,  and  for  the  lands  necessary  to  be 
taken  on  which  to  construct  a  road,  cannot 
be  said  to  be  taking  the  land  thus  examined 
aud  surveyed;  but  when  the  examinations 
and  surveys  are  completed,  and  the  defend- 
ants in  pursuance  thereof  have  selected  the 
lands  intended  for  the  objects  of  the  incor- 
poration, or  when  they  enter  into  the  jkmi- 
session  of  and  use  the  lands  thus  selected 
in  the  construction  of  their  road,  regardless 
of  and  in  defiance  of  the  riglits  and  posses- 
sion of  the  owner  in  fee,  then  it  may  be  said 
in  common  parlance  and  in  legal  sense  that 
the  defendants  have  taken  the  plaintlfTs 
land.  They  are  using  it  as  their  own,  in  ex- 
clusion of  the  plaintiff's  right  to  use  it  Al- 
though the  l^al  fee  may  not  be  in  them, 
yet  they  are  exercising  all  the  attributes  of 
absolute  ownership.  They  tear  down  houses 
and  outhouses,  they  cut  up  gardens,  mead- 
ows, fields,  and  farms,  they  reduce  hills  and 
fill  up  valleys,  they  tear  down  fences,  cut 
up  and  use  the  soil,  as  best  answers  their 
purposes,  and  do  every  act  in  relation  there- 
to which  the  absolute  owner  of  tbe  fee  could 
da  The  taking  of  land  does  not  mean  the 
taking  of  the  fee  of  the  land.  Bloodgood  ▼. 
Mohawk  &  H.  R.  R.  Co.  (N.  T.)  18  Wend.  9, 
84,  31  Am.  Dec.  818. 

PoUoe  resnlatloiifl. 

A  regulation  adopted  for  public  safety 
under  the  police  power  of  tbe  state  is  not  a 
•taking^  of  private  property  without  Just 
compensation,  although  conformity  to  such 
regulations  involves  exi)ense.  Morris  &  B. 
R.  Co.  V.  City  of  Orange,  43  Atl.  730,  732,  63 
N.  J.  Law,  252  (citing  Chicago  &  N.  W.  Ry. 
Go.  V.  City  of  Chicago,  140  111.  309,  29  N.  B. 
1109). 

The  term  "taking,"  within  the  meaning  i 
of  the  federal  Constitution,  does  not  apply 
to  an  appropriate  regulation  of  the  use  of 
property.  Thus,  in  the  absence  of  any  con- 
tract rights,  before  municipal  ordinances, 
prohibiting  a  railroad  from  using  steam  on 
a  portion  of  the  railroad  track  on  a  certain 
street  is  not  a  taking  within  the  prohibition 
of  the  Constitution.  Richmond,  F.  &  P.  R. 
Co.  V.  Richmond,  96  U.  S.  521,  528,  24  L. 
Ed.  734. 

Tiedeman*s  Limitation  of  Police  Power, 
{ 122,  says:  "Arbitrary  interference,  by  gov- 
ernment or  by  its  authority,  with  the  rea- 
sonable enjoyment  of  private  lands,  is  a  tak- 
ing of  private  property  without  due  process 
of  law,  which  is  inhibited  by  the  Constitu- 
tion." First  Nat  Bank  v.  Sarlls,  28  N.  B. 
434,  437,  129  Ind.  201,  18  L.  B.  A.  481,  28 
Am.  8t  Rep.  185. 

Proeeedlacs  yvellmlaary  to  approprla* 


•  Sudbury  river,    •    ♦    •    for  the  purpose  of 

furnishing  a  supply  of  pure  water  for  the 

.  city,*'  above  a  dam  erected  by  it  or  in  process 

.  of  erection,  and  the  filing  in  the  registry  of 

.  deeds  of  a  description  of  the  stream  taken, 

within  60  days  from  the  time  of  such  taking, 

as  provided  by  St.  1846,  c  167,  8  1,  is  not 

such  a  taking  as  will  enable  a  riparian  own- 

i  er  above  the  dam  to  claim  damages  against 

the  city,  in  the  absence  of  any  actual  injury 

to  his  water  rights.    Dwight  Printing  Co.  v. 

City  of  Boston.  122  Mass.  583.  585. 

The  grant  to  a  telephone  company  to 
.  place  its  poles  in  the  highway  does  not  con- 
!  stitute  the  taking  of  land  within  the  statute. 
I  Nicoll  V.  New  York  &  N.  J.  Tel.  Co.,  40  AU. 
;  627,  628,  62  N.  J.  Law.  156. 
j    • 

;         An  order  of  a  city  council  laying  out  a 

I  section  of  a  stream  as  a  sewer,  followed  by 

I  the  construction  of  sewers,  through  which 

;  the   water   is   afterwards   discharged,   is   a 

,  **taking"  of  the  waters  of  the  stream,  within 

SL  1867,  c.  106.  and  St  1871.  c  304,  requir- 

ing  that  actions  for  damages  shall  be  oom- 

nienced  within  two  years  from  the  time  of 

'  the  taking  of  the  water.    Worcester  Gaslight 

Co.  ▼.  County  Com'rs,  188  Mass.  289.  291. 

S«Bie— IiOOAtton  of  vomL 

'^he  taking  and  appropriation  of  land 
by  a  railway  company  means  the  location  of 
a  railway  by  survey.  Though  actual  con- 
i  struction  has  not  commenced  for  a  long  pe- 
!  riod  of  time  thereafter,  there  is  a  'taking 
I  and  appropriation'  at  the  time  of  the  location 
!  by  survey.'*  Pittsburgh,  V.  &  C.  Ry.  Co.  v. 
j  Commonwealth,  101  Pa.  192,  196. 

When  a  road  is  located,  the  land  is  not 
'  "taken,"  in  the  technical  sense  of  that  term. 
I  No  authority  is  given  any  person  or  corpo- 
ration to  take  land  for  a  highway.  The  high- 
way is  located  or  laid  out  over  the  land  di- 
rectly by  public  authority.  Wright  ▼.  Wood- 
cock, 29  Atl.  953,  954,  86  Me.  118,  25  L.  R.  A. 
499. 


The  taking  by  tbe  city  of  Boston,  under 
St  1872.  c.  177.  S  1,  of  "aU  the  water  of 

8WD0.&P.— 5 


Land  is  not  "taken,"  within  the  mean- 
ing of  Pennsylvania  Constitution,  requiring 
that  compensation  shall  be  made  for  land 
taken  for  public  use,  by  the  mere  location  of 
a  street  on  the  plans  of  a  city.  Bush  ▼.  City 
of  McEeesport,  80  Atl.  1023,  1024,  166  Pa.  57. 

"Taking,"  as  used  in  Rev.  St  c.  39,  8  60, 
providing  that,  if  any  railroad  corporation 
shall  by  virtue  of  its  charter  have  taken  any 
lands  or  other  property  toe  the  purpose  of 
their  railroad,  the  owner  of  any  such  land 
or  other  property  may,  at  any  time  within 
three  years  from  the  time  of  taking  the 
same,  demand  in  writing  of  the  treasurer 
or  principal  agent  of  the  corporation  a  plan 
or  description  in  writing  of  the  land  or  oth- 
er property  so  taken,  means  the  filing  of  the 
location  of  the  road  as  required  by  the  stat- 
ute, and  not  the  making  of  the  road ;  for,  if 
the  latttt  had  been  intended,  no  plan  or  de- 
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Bcrlptlon  of  tbe  road  would  be  necesftary  or 
usual.  Tbe  commencement  of  making  tbe 
road  would  be  a  sufficient  notice  of  its  loca- 
tion. Gbarlestown  Brancb  R.  Go.  ▼.  Middle- 
sex County  Gom'rs,  48  Mass.  (7  Mete)  78,  88. 

Seirare  midev  attaolimeiit. 

A  seizure  of  property  under  attacbment 
is  not  a  "taking  of  property/'  in  tbe  sense 
of  tbe  rule  of  Justice  wbicb  forbids  tbe  tak- 
ing of  property,  except  according  to  tbe  law 
of  tbe  land;  but  it  is  a  divestiture  of  pos- 
session, one  of  tbe  elements  of  a  complete 
titla  First  Nat.  Bank  t.  Swan,  28  Pac.  748, 
745,  8  Wyo.  356. 

TaUas  f  o«  f  enoe. 

Tbere  is  a  '*taklng"  of  prirate  property, 
witbin  tbe  meaning  of  tbe  Ck)nstitution,  pro- 
blbltlng  tbe  taking  of  private  property  for 
public  purposes  witbout  compensation,  wbere 
tbe  Legislature  proposes  to  exercise  tbe  right 
of  eminent  domain  by  making  a  public  pas- 
tare  on  tbe  lands  of  freeholders  living  within 
a  proposed  indosure,  and  In  order  to  accom- 
plish that  purpose  authorizes  tbe  occupation 
of  so  much  land  as  might  be  necessary  to  tbe 
building  of  tbe  inclosure  fence.  Fort  t. 
Goodwin,  16  8.  B.  723,  726.  86  S.  O.  445. 

Takiiis  for  hishway. 

The  ''taking"  of  land  under  tbe  right  of 
eminent  domain  occurs  when  the  land  witbin 
the  highway  is  condemned  for  that  public 
use.  Gilpin  ▼.  Gity  of  Ansonia,  85  Atl.  777, 
778,  68  Gonn.  72. 

An  appropriation  of  land  for  a  street  Is 
a  "taking,**  witbin  the  meaning  of  Gonst  art 
1,  8  16,  providing  that  no  private  property 
shall  l>e  taken  or  damaged  for  public  or  pri- 
vate use  witbout  just  compensation  having 
been  first  made  or  paid  into  court  for  tbe 
owner.  Lewis  v.  Gity  of  Seattle,  82  Paa  794, 
708,  5  Wash.  741. 

Taxation. 

Tbe  phrase  'taking  for  public  use,**  in 
the  constitutional  provision  prohibiting  a 
taking  of  property  for  public  use  without 
just  compensation,  "is  defined  to  be  the  actu- 
al seizing  or  direct  taking  of  specific  property 
for  public  use,  as  dlstingoisbed  from  inci- 
dental injury  to  it  when  not  taken  on  tbe 
one  baud,  or  the  levying  of  taxes  in  tbe  form 
of  money  or  labor,  or  even  of  specific  goods, 
on  tbe  other,  for  tbe  public  service.  It  is 
not  the  thing  required,  whether  money  or 
service,  or  a  specific  article  of  land  or  per- 
sonalty, wbicb  constitutes  tbe  difference; 
but  tbe  manner  of  taking  it."  An  assess- 
ment of  benefits  against  property  for  public 
improvements  is  not  a  '*taklng,'*  witbin  the 
meaning  of  such  provision.  In  re  Dorrance 
St,  4  R.  L  230,  245. 

Tbe  levying  and  collection  of  taxes  is 
■ot  th6  'taking*'  of  private  property  for  pub- 


lic use,  within  tbe  meaning  of  Gonst  art  1, 
S  6,  providing  that  no  private  property  shall 
be  taken  for  public  use  witbout  just  com- 
pensation ;  but  that  provision  applies  to  tbe 
taking  of  property  under  tbe  exercise  of  tbe 
right  of  eminent  domain.  Howell  v.  Gity  of 
Buffalo,  87  N.  Y.  267,  270;  In  re  Opinion  of 
Justices,  18  Fla.  699,  701. 

Vsiiis  or  ealarsiBS  trrlcatloii  dltolt. 

Tbe  using  or  enlarging  of  an  irrigating 
ditch  witbout  tbe  owner's  consent  is  as  much 
a  "taking  or  damaging"  of  private  property 
witbin  the  meaning  of  the  Gonstitution«  pro- 
hibiting the  taking  or  damaging  of  private 
property  for  public  use  witbout  compensa- 
tion, as  would  be  tbe  appropriating  the  right 
of  way  therefor  in  tbe  first  instance.  Tripp 
V.  Overocker,  1  Paa  605.  607,  7  Golo.  72. 

Oonstmotion  of  wharf. 

Tbe  building  by  the  state,  or  its  gran- 
tees, of  wharves  upon  shores  of  navi^rable 
waters,  does  not  constitute  either  a  "taking 
or  damaging  of  private  property  for  public 
use,'*  within  tbe  Gonstitution.  Eisenbacb  v. 
Hatfield,  26  Paa  539,  544,  2  Wash.  St  236, 
12L.B.  A.682. 

TAKIVO  <Im  ZrfUFoeay). 

See  "Fraudulent  Taking.** 

Asportatloii* 

To  take  an  article  signifies  merely  to  lay 
bold  of,  grab,  or  seize  it,  with  the  bands 
or  otherwise.  Thus,  where  tbe  defendants 
laid  bold  of  and  with  a  sledge  broke  in 
pieces  a  cast  iron  balance  wheel,  animo 
furandi,  tbere  was  a  taking  of  it  witbin  the 
contemplation  of  tbe  criminal  law.  Gettin- 
ger  V.  State,  14  N.  W.  403,  404,  18  Neb.  308. 

Tbe  term  "taking.**  as  used  in  the  ruie 
that  in  every  larceny  tbere  must  be  an  actual 
taking,  means  a  felonious  severance  of  tbe 
goods  from  the  possession  of  the  owner.  To 
take  an  article  signifies  to  lay  hold  of,  or 
to  grasp  it,  either  with  the  hands  or  other- 
wise. Tbe  man  who  laid  bis  hand  upon  tbe 
horse  in  the  close,  or  grasped  a  package  in 
tbe  bed  of  a  wagon,  or  seized  the  sack  in  tbe 
boot  of  the  coach,  or  laid  hold  of  tbe  article 
fastened  to  tbe  counter  by  tbe  string,  with 
Intent  to  steal  these  several  articles,  was 
guilty  of  a  felonious  taking  thereof,  although 
neither  of  them  were  wholly  removed  from 
the  places  wbere  they  were  respectively  laid 
hold  of,  grasped,  or  seized.  But  this  felo- 
nious taking  does  not  constitute  the  offense 
of  larceny,  but  the  property  so  taken  must 
also  be  carried  away.  State  v.  Ghambers,  22 
W.  Va.  770,  790,  46  Am.  Rep.  550. 

"Taking,"  as  the  term  is  used  In  tbe 
law  of  larceny,  under  Pen.  Gode,  art  726, 
providing  that,  to  constitute  a  taking,  it  is 
not  neceasaxy  that  the  property  be  removed 
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anj  distance  from  the  place  of  taking,  nor 
is  It  necessary  that  any  time  shall  elapse 
between  the  taking  and  the  discovery  there- 
of, applies  to  the  act  of  accused  in  unlock- 
ing a  bureau  drawer  and  taking  only  |6  of 
$51  contained  therein,  and  renders  him  guilty 
of  taking  the  entire  amount,  if  he  is  caught 
with  his  hand  in  the  drawer.  Harris  T. 
State,  14  S.  W.  300,  801,  20  Tex.  App.  101, 
25  Am.  St  Rep.  717.  See,  also,  Hardman  t. 
SUte,  12  Tex.  App.  207. 

At  common  law  a  carrying  away,  or 
asportation,  was  necessary,  in  connection 
with  the  fraudulent  taking;  but  under  the 
Code  it  is  not  necessary  that  the  prop^ty 
be  remoTed  any  distance  from  the  place  of 
taking,  but  it  is  sufflcl^t  that  it  has  been  in 
the  possession  of  Ae  tliief ,  though  it  may 
not  be  moved  out  of  the  presence  of  the  per- 
son deprived  of  it  Nor  is  it  necessary  that 
any  definite  length  of  time  should  elapse  be- 
tween the  taking  and  the  discovery  thereof; 
but,  if  a  moment  elapses,  the  offense  is  com- 
plete Madison  T.  State,  16  Tex.  App.  436^ 
44a 

A  "taking,"  within  the  meaning  of  the 
rale  that  there  must  be  a  taking  of  property 
to  constitute  larceny,  is  shown  by  the  fact 
of  shooting  a  cow  in  the  woods,  and  in  tak- 
ing possession  and  handling  the  carcass,  so 
as  to  progress  half  way  in  skinning  it,  and 
leaving  the  carcass  only  when  frightened  by 
the  bark  of  a  dog  and  the  approach  of  men. 
Lundy  T.  States  60  Ga.  148. 

'Taking  and  carrying  away,**  as  used  in 
reference  to  a  charge  of  larceny,  does  not 
mean  that  the  property  must  be  taken  and 
carried  away,  in  order  to  constitute  larceny; 
but  any  removal,  however  slight,  of  an  arti- 
cle which  is  not  attached  either  to  the  soil, 
or  any  other  thing  not  removed,  is  sufficient 
Therefore,  if  a  thief  has  the  absolute  control 
of  the  thing  but  for  an  instant,  and  he  re- 
moves it  ever  so  little  space,  the  larceny  is 
complete;  and  hence^  if  a  person  thrust  his 
hand  Into  the  pocket  of  another  with  intent 
to  steal,  his  pockctbook,  and  seizes  such 
pocketbook  and  lifts  it  to  the  top  of  the 
pocket,  and,  on  being  detected,  releases  his 
grasp  thereon  and  leaves  the  pocketbook 
banging  partly  out  of  the  pocket  such  tak- 
ing and  removal  was  sufficient  to  constitute 
larceny.  The  guilt  of  the  party  does  not  de- 
pend on  the  length  of  the  time  he  held  abso- 
lute possession  and  control  of  the  property, 
nor  on  the  distance  to  which  he  may  have  re- 
moved the  same,  nor  whether  he  released  his 
grasp  because  he  repented  of  his  act  or  was 
interrupted  or  prevented  by  any  cause  what- 
erer  from  carrying  the  property  away;  for 
the  crime  was  completed  by  the  very  first 
act  of  felonious  removal  of  the  pocketbook, 
and  the  severance  of  the  property  from  the 
possession  of  the  owner  and  the  thiers  con- 
trol of  it  fOr  an  Instant  of  time  was  sufficient 


State  r.  Obambera^  22  W.  Va.  7T8^  107,  46 
Am.  Kep.  590. 

Feloaioiu  taking. 

'^Taking,"  as  the  term  Is  understood  in 
the  law  of  larceny,  means  a  felonious  tak- 
ing; and  thus  the  taking  up  of  an  animal 
as  an  estray,  without  an  intention  to  steal 
it  is  not  such  a  taking,  though  the  finder 
afterwards  wrongfully  appropriates  the  ani- 
mal to  his  own  use.  Beatty  v.  State,  61  Miss. 
18^21. 

"Taking,"  within  the  meaning  of  the 
term  as  used  in  the  law  of  larceny,  means 
wrongful  taking.  If  the  property  comes  into 
the  possession  of  the  person  accused  of  theft 
by  lawful  means,  his  subsequent  appropria- 
tion of  it  is  not  theft  as  there  is  no  feloni- 
ous taking.  Pitts  V.  State,  8  Tex.  App.  210, 
211. 

"Taking,**  as  used  In  4  Stat  107,  %  22, 
making  it  criminal  for  any  person  to  steal 
or  take  away  from  any  mail  or  post  office  a 
letter,  etc.,  means  "a  clandestine  taking,  not 
a  taking  through  mistake  or  with  an  inno- 
cent intent  It  must  be  a  taking  with  a 
criminal  intent**  United  States  v.  Pearce 
(U.  S.)  27  Fed.  Oas.  480,  481  (citing  United 
States  T.  Marselis  [U.  S.]  26  Fed.  Oas.  1168; 
In  re  Burkhaidt  [U.  S.]  33  Fed.  27). 

"Taking,"  as  used  in  defining  larceny, 
means  "a  taking  without  a  consent  of  the 
owner  and  with  the  intention  to  deprive 
him  of  his  property.  Such  taking  need  not 
necessarily  be  by  force,  or  without  the 
knowledge  of  the  owner;  but  where  the  own- 
er's consent  is  obtained  to  a  surrender  of 
possession  for  some  temporary  and  legiti- 
mate purpose,  and  the  taker  intends  to  per- 
manently deprive  the  owner  of  his  property 
and  convert  the  some  to  his  own  use,  the 
consent  is  a  nullity,  out  of  which  no  legal 
possession  nor  right  of  possession  against 
the  owner  can  arise,  and  is  a  taking  and  car- 
rying away  within  the  meaning  of  the  defi- 
nition." State  V.  Woodruff,  27  Pac.  842,  47 
Kan.  151,  27  Am.  St  Rep.  285. 

"Taking,"  as  the  term  is  used  in  the  law 
of  larceny,  means  a  taking  without  right  and 
with  an  intention  of  converting  the  property 
to  a  use  other  than  that  of  the  owner  and 
without  his  consent  State  v.  Campbell,  18 
S.  W.  1109,  108  Mo.  611. 

The  taking  necessary  to  constitute  lar- 
ceny means  a  fraudulent  and  secret  taking, 
so  as  not  only  to  deprive  the  owner  of  his 
property,  but  also  to  leave  him  without 
knowledge  of  the  taker.  State  v.  Ledford, 
67  N.  C.  60,  62. 

"Taking,**   within   the  meaning   of  the 

term  as  used  in  the  law  of  larceny,  means  a 

taking  against  the  will  of  the  owner.    Dodge 

V.  Brittain,  19  Tenn.  (Meigs)  84,  86;  Hite  v. 

I  StatOb  17  Tens.  (9  Yerg.)  198^  20S.    There- 
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fore  there  Is  no  larceny  If  the  thing  alleged 
to  have  been  stolen  be  sent  by  the  owner  for 
the  purpose  of  entrapping  the  taker.  Dodd 
T.  Hamilton,  4  N.  G.  471«  473. 

*rraklng/'  within  the  meaning  of  the 
term  as  used  in  the  law  of  larceny,  is  a 
taking  in  such  a  manner  as  to  constitute  a 
trespass,  and  therefore,  to  constitute  the 
larceny  of  a  slave,  it  must  appear  that  the 
accused  obtained  possession  of  the  slave 
without  the  consent  of  ths  owner.  Kemp  v. 
State,  dO  Tenn.  (11  Humph.)  320,  821. 

"Taking,"  within  the  rule  that  there 
must  be  a  taking  of  property  to  constitute 
a  theft,  even  though  it  is  provided  by  stat- 
ute that  asportation  of  the  property  is  not 
essential  to  complete  the  crime,  means  a 
fraudulent  taking.  Lott  v.  State,  20  Tex. 
App.  230,  231;  Madison  y.  State,  16  Tex. 
App.  435,  440.  See^  also.  Tanner  T.  Common- 
wealth (Va.)  14  Grat.  635,  640. 

"Taking,*'  within  the  meaning  of  the 
term  as  used  in  the  law  of  larceny,  is  shown 
by  the  act  of  a  passenger  on  a  railway  train 
in  throwing  from  a  car  a  bale  of  cotton  be- 
longing to  another  with  intent  to  convert  the 
same.    Price  r.  State^  41  Tex.  215»  216. 

Possession  by  aooiised* 

To  constitute  a  taking,  the  property  must 
in  some  manner  come  into  the  possession  of 
the  party  accused  of  the  theft,  either  actual- 
ly or  constructively.  Minter  v.  State,  9  S. 
W.  561,  26  Tex.  App.  217. 

Possession  by  owaev* 

A  taking  of  property,  such  as  to  consti- 
tute larceny,  must  be  from  the  actual  or 
constructive  possession  of  the  owner.  EUte 
V.  State,  17  Tenn.  (9  Terg.)  198,  205;  People 
V.  McDonald,  43  N.  Y.  61,  63. 

The  term  "taking,"  within  the  meaning 
of  the  rule  that  there  must  be  a  taking  to 
constitute  the  crime  of  larceny,  means  a 
taking  involving  a  trespass;  and  to  consti- 
tute such  a  trespass  the  subject-matter  must 
at  the  time  of  the  taking  be  in  the  posses- 
sion of  the  persons  rightfully  entitled  there- 
to. Morehead  v.  State,  28  Tenn.  (9  Humph.) 
635,  636. 

The  term  "taking,"  in  the  law  of  larceny, 
necessarily  imports  that  the  property  taken 
is  in  the  possession  of  another;  but  in  this 
connection  it  Is  necessary  to  discriminate 
between  what  constitutes  In  law  a  posses- 
sion of  property  and  what  amounts  only  to 
Its  care  and  charge.  Thus  a  servant  has 
charge  of  the  property  of  his  master,  but  not 
the  possession  thereof,  and  if  he  appropriates 
the  property  it  Is  a  taking  from  the  posses- 
sion of  the  master  and  larceny.  People  v. 
Call  (N.  Y.)  1  Denio,  120,  123,  43  Am.  Dec. 
655. 


SaIo  wader  dUdat  of  owmersUy* 

The  term  "taking,"  within  the  meaning 
of  the  rule  that  there  must  be  a  taking  to 
constitute  larceny,  includes  the  act  of  a 
person  claiming  ownership  and  possession 
of  an  animal  owned  by  another  and  <>olling 
it  to  a  third  person.  State  y.  Hunt,  45  Iowa, 
673,  675. 

'Tr^klng,"  within  the  meaning  of  tbe 
rule  that  there  must  be  a  taking  of  property 
in  order  to  constitute  larceny,  is  not  shown 
by  the  fact  that  defendant  falsely  claimed 
an  animal  which  was  running  on  the  range 
as  his  property,  and  sold  it  to  a  third  person. 
Hardeman  v.  State,  12  Tex.  App.  207;  Madi- 
son T.  State,  16  Tez.  App.  4K^  440. 

The  term  "taking,"  as  used  in  the  law 
of  larceny  in  Texas,  which  by  statute  has 
provided  that  asportation  of  the  stolen  goods 
is  not  a  necessary  element  of  the  crime  of 
theft,  includes  the  act  of  defendant  in  point- 
ing out  certain  animals  on  the  range  and 
I  falsely  claiming  that  he  owns  them,  and 
selling  them  to  the  witness.  Doss  v.  State, 
2  S.  W.  814,  21  Tex.  App.  505,  57  Am.  Rep. 
61& 

"Taking,"  within  the  meaning  of  the 
term  as  used  In  the  law  of  larceny,  imports 
a  trespass  in  connection  therewith.  One 
who  states  to  a  pound  keeper  that  a  certain 
animal  in  the  pound  is  his,  and  sells  it  to  the 
pound  keeper,  is  not  guilty  of  such  a  taking, 
though  tbe  pound  keeper  removes  the  animal 
from  the  pound  in  reliance  on  such  a  pur- 
chase, and  therefore  the  seller  cannot  be  con- 
victed of  larceny.  People  t.  Gillis,  21  Pac 
404,  405,  6  Utah,  84. 

Takiiis  1»y  third  person* 

'*TakIng,"  within  the  meaning  of  the 
law  of  larceny,  is  not  necessarily  a  taking 
by  the  hands  of  the  thief  himself;  but  it  is 
sufBcient  if  the  thief  procured  an  innocent 
person  to  take  the  property  for  him.  Cum- 
mins y.  Gonmionwealth,  5  Ky.  Law  Rep.  176. 

There  is  a  taking  of  property,  within 
the  meaning  of  the  law  of  larceny,  when  the 
property  is  taken  by  a  third  person  upon  de- 
fendant's advice  and  procurement,  and  deliv- 
ered it  to  the  defendant  Sanderson  T.  Com- 
monwealth (Ky.)  12  S.  W.  136. 

Trespass  imported* 

*'Taking,"  within  the  meaning  of  the 
term  as  used  in  the  law  of  larceny,  imports 
a  taking  in  the  nature  of  a  trespass.  State 
V.  Braden,  2  Tenn.  (2  Overt)  68;  Lawrence 
V.  State,  20  Tenn.  (1  Humph.)  228,  234,  34 
Am.  Dec.  644;  Hlte  v.  State,  17  Tenn.  (9 
Yerg.)  108,  205;  Robinson  v.  State,  41  Tenn. 
(1  Cold.)  120.  121,  78  Am.  Dec.  487;  More- 
head  V.  State,  28  Tenn.  (9  Humph.)  635,  636; 
Porter  v.  State  (Tenn.)  Mart,  A  Y.  226; 
Kemp  Y.  State,  80  Tenn.  (11  Humph.)  320, 
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321:  People  v.  Gillis,  21  Pac.  404,  405»  6 
Utah,  84;  People  v.  McDonald,  43  N.  Y.  61, 
63;  State  v.  Friend,  50  N.  W.  692,  603,  47 
Minn.  449. 

The  term  •naMn^,"  In  the  law  of  lar- 
ceny, imports  a  trespass,  and  there  Is  no 
Boch  a  taking  when  a  bailee  converts  the 
particular  article  bailed;  bnt  where  a  trunk 
]8  left  in  possession  of  a  bailee,  and  the  lat- 
ter opens  It  and  extracts  money  therefrom, 
there  Is  a  taking  which  renders  him  guilty 
of  larceny.  Robinson  y.  State,  41  Tenn.  (1 
Gold.)  120,  121,  78  Am.  Dec.  487. 

Saate-^Iiost  property. 

The  act  of  the  finder  of  bank  notes  in 
cooTerting  them  to  his  own  use  with  the  full 
knowledge  of  who  is  the  owner  thereof  does 
not  constitute  a  taking,  as  there  is  no  tres- 
pass in  obtaining  possession  of  the  notes. 
Porter  v.  State  (Tenn.)  Mart  &  Y.  226. 

Taking  possession  of  lost  property  is  not 
tach  a  taking,  though  it  is  with  felonious 
intent;  but  taking  a  package  from  a  place 
where  it  has  been  inadvertently  left  by  the 
owner  constitutes  such  a  taking.  Lawrence 
V.  State,  20  Tenn.  (1  Humph.)  228,  234,  84 
Am.  Dec.  644. 

The  term  'taking,"  as  used  in  the  law 
of  larceny,  includes  a  taking  of  lost  property 
with  the  present  intention  to  appropriate 
it  Tanner  v.  Commonwealth  (Va.)  14  Qrat 
635,637. 

TAKING  BAIL. 

See  "Bait'* 

TAKING  BT  FOBCE. 

"Taking  by  force,"  in  the  sense  of  the 
law  as  applied  to  the  action  of  trespass,  is 
taking  without  right  or  permission,  in  viola- 
tion of  the  lawful  possession  of  another. 
North  Bridgewater  T.  Howard,  33  Mass.  (16 
Pick.)  206,  208. 

TAKING  DOWN  TE8TIMONT. 

The  phrase  'taking  down  testimony,"  as 
nsed  in  section  4696b  of  the  Code,  and  in 
Act  Oct  12,  1885,  providing  for  the  compen- 
sation of  official  stenographic  reporters,  em- 
braces the  whole  process  of  reproducing  the 
testimony  of  a  witness  in  ordinary  and  in- 
telligent writing,  when  necessary  to  comply 
with  the  law,  including  both  the  stenograph- 
ic notes  taken  by  the  reporter  and  the  trans- 
lation of  these  notes  and  writing  out  the 
same  in  ordinary  language.  Where  there  is 
no  conviction,  so  as  to  make  it  legally  nec- 
essary to  record  the  evidence,  the  process  of 
taking  down  Is  complete  without  writing  out 
the  stenographic  notes,  and  hence  in  such 
cases  the  compensation  of  the  reporter  should 
be  limited  to  the  time  occupied  in  making 


his  notes.    Henderson  v.  Parry,  21  S.  B.  144, 
03  Ga.  776. 

TAKING  POISON. 

"Taking  poison,"  as  used  in  a  life  insur- 
ance policy  insuring  against  death  from  in- 
juries through  external  violence  and  acci- 
dental means,  unless  it  is  caused  from  tak- 
ing poison,  suicide,  etc.,  means  the  volun- 
tary, intentional  taking  of  poison,  and  does 
not  include  cases  of  accidental  poisoning. 
Travelers'  Ins.  Co.  v.  Dunlap,  48  N.  B.  765. 
160  111.  642,  52  Am.  St  Rep.  355. 

"Taking  of  poison,"  as  used  in  an  acci- 
dent policy,  providing  that  the  insurer  shall 
not  be  liable  for  death  caused  by  the  taking 
of  poison,  will  be  construed  to  include  the 
accidental  taking  of  poison.  Hill  v.  Hart- 
ford Ace.  Ins.  Co.  (N.  Y.)  22  Hun,  187,  180. 

TALC. 

"Talc"  Is  defined  as  a  mineral,  and  it  is 
composed  chiefly  of  silica,  magnesia,  and 
water.  Jenkins  v.  Johnson  (U.  8.)  13  Fed.- 
Caa  525,  527. 

TALES. 

A  "tales"  is  a  supply  of  such  men  as 
are  summoned  on  the  first  panel  in  order  to 
make  up  a  deficiency.  Boyer  v.  Teague,  106 
N.  G.  576,  11  S.  E.  665,  678,  19  Am.  St  Rep. 
547  (quoting  Black.  Ck)m.). 

TAI.E8  JITBOB. 

"Tales  Jurors"  are  persons  called  for  no 
other  purpose  than  to  serve  on  a  petit  jury. 
They  may  also  be  designated  by  the  term 
**petlt  Jurors."  State  v.  McCrystol,  9  South. 
922,  924,  43  La.  Ann.  907. 

A  "tales  Juror"  is  one  added  to  a  defi- 
cient panel,  so  as  to  supply  the  deficiency. 
Louisville,  N.  O.  ft  T.  R.  Ga  T.  Mask,  2 
South.  360,  361,  64  MUs.  738. 

TAI.ES1CAX. 

A  "talesman"  is  a  Juror  summoned  to 
fill  up  a  panel  for  the  trial  of  a  particular 
cause.  The  provision  of  2  Rev.  St.  p.  437, 
S  54,  only  authorizes  the  summoning  of  tales- 
men for  the  single  case  ready  and  moved 
for  trial.  Talesmen  can,  therefore,  only  be 
summoned  for  a  single  trial,  and  not  for  a 
circuit  Shields  v.  Niagara  County  Sav. 
Bank  (N.  Y.)  5  Thomp.  &  G.  585,  587. 

When,  by  reason  of  challenges  or  any 
other  cause,  it  is  rendered  necessary  to  sup- 
ply any  deficiency  on  a  regular  Jury,  or  to 
form  one  or  more  Juries,  as  the  occasion  may 
require,  such  Jurors  are  made  "talesmen." 
Talesmen  must  not  be  compelled  to  serve 
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longer  than  the  day  for  which  they  were 
respectively  summoned,  unless  detained  long- 
er on  the  trial  of  an  Issue  or  the  execution  of 
a  writ  of  Inquiry  submitted  to  the  jury  of 
which  they  are  respectlrely  members,  or 
unless  they  are  resummoned  as  talesmen. ' 
Linehan  v.  State,  21  South.  497,  501,  113  Ala. 
7a 

TALLAGIUM. 

"Tallaglum,"  or  •tallaglum,**  coming  of 
the  French  word  "talller,"  to  share  or  cut 
out  a  part,  metaphorically  is  taken  when 
the  king  or  any  other  hath  a  share  or  part 
of  the  value  of  a  man's  goods  or  chattels, 
or  a  share  or  part  of  the  annual  revenues  of 
his  lands,  or  puts  any  charge  or  burden  upon 
another;  so  that  "tallaglum*'  is  a  general 
word,  and  doth  Include  all  subsidies,  taxes, 
tenths,  fifteenths,  impositions,  or  other  bur- 
dens or  charges  put  or  set  upon  any  man.  i 
People  Y.  City  of  Brooklyn  (N.  Y.)  9  Barb,  j 
535,  661  (citing  2  Go.  Inst  632).  I 

Sir  Edward  Coke,  In  his  comment  on  the  | 
'  statute  de  tallaglo  non  concedendo  says  that  • 
"the  word  'tallaglum*  is  a  general  word,  and ! 
doth  Include  all  subsidies,  taxes,  tenths,  fif- ! 
teenths,   impositions,   and  other  burdens  or 
charges  put  or  set  on  any  man."    Inhabitants 
of  Bernards  Tp.  v.  Allen,  S9  Ati.  716,  718, 
61  N.  J.  Law,  228  (citing  2  Co.  Inst 


TAMPER. 

"Tamper,"  as  used  in  Acts  1891,  e.  102,  i 
26,  as  amended  by  Acts  1898,  c.  267,  provid- 
ing that  after  an  election  is  over,  when  tbe 
ballots  have  been  sohed  and  counted  and 
the  result  declared  and  recorded,  all  the  bal- 
lots shall  in  open  meeting  be  sealed  in  a 
package,  which  package  shall  be  forthwith 
delivered  to  the  city,  town,  or  plantaticm 
clerk,  to  be  preserved  by  him  as  a  public  rec- 
ord for  six  months,  and  forbidding  him  to 
extract  from  or  In  any  manner  tamper  with 
such  package,  does  not  mean  open,  though 
the  word  "tamper,"  in  a  criminal  statute,  at 
least,  has  the  limited  meaning  of  improper 
interference,  as  for  the  purpose  of  alteration 
and  to  make  objectionable  or  unauthorized 
changes.  Keefe  v.  Donnell,  42  AtL  845,  848^ 
92  Me.  161  (citing  Cent  Diet). 

TANNING. 

The  art  of  "tanning"  Is  to  change  a  raw 
skin  into  leather.  The  Century  Dictionary 
defines  tanning  as  '*the  art  or  process  of 
converting  hides  and  skins  into  leather.'* 
Tannage  Patent  Co.  r.  Donallan  (U.  S.)  03 
Fed.  811,  817. 

TANTAN. 

The  game  of  '^ntan'*  Is  one  of  pure 
chance,  and  wheh  played  for  anything  of 
value  comes  within  the  inhibition  of  the 
statute  against  gambling.  In  re  Lee  Tong 
(U.  8.)  18  Fed.  263,  257. 


TALLIAGE. 

Lord  Coke  defined  the  word  "talllage" 
to  mean  burdens,  charges,  or  impositions  put  | 
or  set  upon  persons  or  property  for  public 

uses.    State  ex  rel.  Garth  v.  Switzler,  46  S. !  TAPFRINR  RRIKH 
W.  246,  248,  143  Mo.  287,  40  L.  R.  A.  280,  65  i  "'^'^tKIWU   bKUbH. 
Am.   St   Rep.  653   (citing  2  Co.  Inst  532); 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  City  of  Grand 
Rapids,  60  N.  W.  767,  769.  102  Mich.  374^  29 
L.  R.  A.  195. 


TALLIES  OF  LOAN. 

The  words  "tallies  of  loan"  was  originally 
used  in  England  to  describe  exchequer  bills, 
which  were  issued  by  the  officers  of  the  ex- 
chequer when  a  temporary  loan  was  necech 
sary  to  meet  the  exigencies  of  the  govern- 
ment, and  charged  on  the  credit  of  the  ex- 
chequer in  general,  and  made  assignable 
from  one  person  to  another.  Briscoe  v.  Bank 
of  Kentucky.  36  U.  a  (11  Pet)  257,  828,  9 
L.  Ed.  709,  928. 

TALLOW. 

The  word  'tallow,"  as  used  in  the  reve- 
nue act,  does  not  include  "stearin";  the  lat- 
ter being  a  manufacture  of  "tallow,"  and 
not  tallow  in  its  natural  condition.  Fair- 
banks T.  Spaulding  (U.  8.)  19  Fed.  418. 


A  brush  differing  from  a  common  one  In 
no  other  respect  than  in  the  circumstance 
that  the  hair  or  bristles  were  purposely  made 
of  unequal  lengths  is  improperly  described 
in  a  patent  as  a  "tapering  brush,"  there  be- 
ing no  converging  to  a  point  Rex  t.  Met- 
calf,  2  Btarkie,  249. 

TAPERING  SOCKET. 

A  'tapering  socket"  is  one  which  is 
adapted  to  receive  a  tapering  screw.  Allison 
V.  New  York  &  Brooklyn  Bridge  (U.  &)  29 
Fed.  617,  521. 

TAPIOCA. 

•*Taploca,"  as  a  commercial  term.  In- 
cludes tapioca  flour,  which  is  used  to  a  slight 
extent  in  the  thickening  of  soups,  but  mostly 
by  calico  printers  and  carpet  manufacturers 
to  thicken  colors  and  in  the  manufacture  of 
a  substitute  for  gum  arable  or  other  gum. 
In  re  Townsend  (U.  &)  66  Fed.  22^^  228,  6 
G.  O.  A.  488. 
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TARE 

"Tare,"  as  used  In  Act  March  2,  1799,  S 
58  (1  Stat.  671),  proYiding  tbat  a  certain  al- 
lowance should  be  made  for  ''tare'*  on  arti- 
cles subject  to  duty  by  weight,  la  the  amonnt 
allowed  for  the  outside  or  covering  of  the 
article  Imported,  whether  it  be  box,  barrel, 
bag,  bale,  mat,  etc.,  and  In  a  commercial 
sense  and  usage  has  a  separate  and  distinct 
meaning  and  application  from  "draft,"  which 
is  an  allowance  to  the  merchant,  when  the 
duty  Is  ascertained  by  weight,  to  Insure  good 
weight  to  him.  Napier  y.  Barney  (U.  8.)  17 
Fed.  Cas.  1149. 


TARIFF. 

"As  defined  by  the  law  dictionaries,  the 
word  tariiT  Is  a  cartel  of  commerce;  a  l)ook 
of  rates;  a  table  or  catalogue,  drawn  usually 
hi  alpnabedcal  order,  containing  the  names 
of  several  kind  of  merchandise,  with  the 
duties  or  customs  to  be  paid  for  the  same  as 
settled  by  authority  or  agreed  on  between 
the  several  princes  and  states  that  hold  com- 
merce together."  This  definition  Is  practi- 
cally the  same  as  that  given  by  Webster, 
Worcest^,  and  the  Standard  Dictionaries. 
Ft  Worth  ft  D.  G.  Ry.  Go.  v.  Gushman,  60 
&  W.  1009,  1010,  92  Tex.  623. 

TABEET  BATB. 

Bev.  St  art  4500d,  provides  that  if  no 
part  of  a  railroad  passenger  ticket  be  used 
the  holder  shall  be  entitled  to  receive  the 
fnll  amount  thereof,  and  if  only  a  part  is 
used  he  shall  be  entitled  to  the  remainder 
of  the  price  after  deducting  the  tariff  rate 
between  the  points  for  which  the  ticket  was 
actually  used.  Held,  that  the  words  "tariff 
rate^'  referred  to  the  rate  per  mile  which  | 
the  law  authorized  railroad  companies  to 
charge  for  transportation  of  passengers  with- 
in the  state,  and,  where  an  excursion  ticket 
sold  at  reduced  rates  was  only  partially  used, 
the  sum  to  be  deducted  was  the  regular  rate, 
and  not  the  excursion  rate,  per  mile.  Ft 
Worth  Sc  D.  C.  Ry.  Go.  v.  Cushman,  60  S. 
W.  1009,   1010,  92  Tex.  623. 

TAVERN. 

The  word  ••tavern"  is  defined,  in  the 
statute  prohibiting  gambling  at  taverns,  as 
hiduding  every  house  of  public  resort  A 
tayem  is  a  public,  as  well  as  an  ordinary, 
place,  within  the  meaning  of  the  statute, 
which  prohibits  playing  in  an  ordinary  race 
field  or  any  other  public  place.  Worths  n  v. 
Commonwealth  (Va.)  5  Rand.  669,  675;  Lin- 
kont  V.  Gommonwealth  (Ya.)  9  Leigh,  008, 

A  •tavern,"  under  the  act  of  1849  (11 
St  at  Large*  p.  557),  relative  to  licensed ; 


taverns,  is  not  only  a  place  where  wine  la 
sold  and  drinkers  are  entertained,  but  where 
a  provision  is  made  also  for  the  lodging  of 
wayfaring  people.  State  v.  Helse  (S.  G.)  7 
Rich.  Law,  518,  620. 

Barroon  synonyiiioiis* 

The  word  **tavern*'  has  been  Judicially 
defined  in  the  case  of  State  v.  Ghamblyss  (S. 
G.)  Gheves,  220,  34  Am.  Dec.  593,  to  be  a 
house  in  which  a  license  to  sell  liquors  in 
small  quantities  to  be  drunk  on  the  spot  had 
been  granted.  The  word  'tavern"  is  prac- 
tically synonymous  with  "barroom"  or 
•'drinking  shop."  In  re  Schneider,  8  Pac. 
289,  290,  11  Or.  288. 

Hoiise  of  •ntertalnment  synonymoiis. 

••Tavern,"  as  used  in  Act  Ga.  1791,  re- 
quiring a  license  for  keeping  a  tavern  or 
house  of  entertainment,  is  synonymous  with 
"house  of  entertainment,"  and  means  the 
common  Inns  of  the  common  law.  Bonner 
V  Welbom,  7  Ga.  296,  306. 

A  tavern  is  a  place  for  the  general  en- 
tertainment of  all  travelers  and  sti*angers 
who  apply,  paying  suitable  compensation. 
Gomer  v.  State,  10  8.  W.  106,  107,  26  Tex. 
App.  509. 

Xaa  or  hotel  synonyinoiis* 

**Tavem"  Is  sjrnonymous  With  •Inn." 
They  are  both  houses  of  public  entertain- 
ment Town  of  Grown  Point  v.  Warner  (N. 
Y.)  8  mil,  150,  156. 

•rravern,"  as  defined  by  Webster,  'is  a 
house  licensed  to  sell  liquor  to  be  drunk  on 
the  spot.  In  some  of  the  United  States  'tav- 
ern' is  synonymous  with  Inn*  and  'hotel,' 
and  denotes  a  house  for  the  entertainment 
of  travelers  as  well  as  the  sale  of  liquors, 
licensed  for  that  purpose."  Rafferty  v.  New 
Brunswick  Fire  Ins.  Go.,  18  N.  J.  Law  (8 
Har.)  480,  484.  38  Am.  Dec.  525;  People  v. 
Jones  (N.  T.)  54  Barb.  311,  316  (citing  Webst 
Diet);  Hall  v.  State  (Del.)  4  Har.  132,  140; 
Bonner  v.  Welbom,  7  Ga.  296,  334,  337;  Peo- 
ple V.  Jones  (N.  Y.)  1  Gow.  Gr.  R.  381,  384; 
Werner  v.  Washington  (U.  8.)  29  Fed,  Gas. 
705,  707. 

"Tavern,"  as  used  in  Sess.  Acts  1867,  p. 
63  (St  Louis  Glty  Gharter)  S  18,  authorizing 
the  city  to  "license,  tax,  and  regulate  auc- 
tioneers, grocers,  retailers,  and  .taverns,"  ap- 
plies to  all  hotels  and  houses  that  entertain 
and  accommodate  the  public  for  compensa- 
tion. Webster  defines  a  tavern  to  mean  a 
public  house  where  entertainment  and  ac- 
commodation for  travelers  and  other  guestB 
are  provided,  an  inn,  or  a  hotel,  usually  li- 
censed to  sell  liquors  in  small  quantities. 
At  common  law  any  person  was  an  inn  or 
tavern  keeper  who  made  it  his  business  to 
entertain  travelers  and  passengers  and  pro- 
vide lodging  and  necessaries  for  them  and 
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their  horses,  and  when  they  were  licensed 
they  usually  had  the  privilege  of  selling  liq- 
uors. In  this  country,  "hotel"  and  "public 
bouse"  are  used  synonymously  with  "tay- 
era."  and  while  they  entertain  the  traveling 
public  and  keep  guests  and  receive  compen- 
sation therefor  they  do  not  lose  their  char- 
acter, though  they  may  not  have  the  privi- 
lege of  selling  liquors.  The  words  "hotel*' 
and  "house"  are  usually  and  commonly  used 
to  denote  a  higher  order  of  public  houses 
than  the  ordinary  tavern  or  inn.  City  of  St 
Louis  V.  Siegrlst,  46  Mo.  693,  595. 

The  terms  "inn"  and  "tavern,"  as  used 
in  the  statute  regulating  taverns,  are  syn- 
onymous. The  legal  definition  of  an  inn  is 
the  same  as  what  is  understood  In  this  coun- 
try by  a  hotel.  An  inn  or  hotel  is  a  house 
where  all  who  conduct  themselves  properly 
and  who  are  able  and  ready  to  pay  for  their 
entertainment  are  received,  if  there  is  ac- 
commodation for  them,  or  who,  without  any 
stipulated  engagement  as  to  the  duration  of 
their  stay  or  as  to  the  rate  of  compensation, 
are,  while  there,  supplied  at  a  reasonable 
charge  with  their  meals,  their  lodging,  and 
such  services  and  attention  as  are  necessari- 
ly Incident  to  the  use  of  the  house  as  a  tem- 
porary abode.  Cromwell  v.  Stephens  (N.  T.) 
3  Abb.  Prac.  N.  S.  26.  This  is  the  same 
definition  applied  to  the  term  "hotel"  by  the 
liquor  tax  law.  In  re  Brewster,  80  N.  Y. 
Supp.  666,  667,  89  Misc.  Rep.  689. 

In  the  construction  of  statutes,  the  word 
"tavern"  Includes  "inn."  Rev.  Code  Del. 
1893.  c.  6,  8  1,  subd.  11. 

liloenied  erooery. 

"Tavern,"  as  used  In  1  N.  R.  L.  p.  178, 
8  8,  prohibiting  the  keeping  of  a  shuflae 
board,  etc.,  In  an  inn  or  tavern,  Includes  a 
grocery  licensed  in  the  city  of  New  York. 
Cuscadden'B  Case  (N.  Y.)  2  City  Hall  Rec. 
53. 

Iiioensed  honse  for  sale  of  llqvov. 

A  license  to  keep  a  "tavern"  In  the  li- 
censee's brick  house  applied  to  a  frame  room 
adjoining  it,  which  was  used  as  the  barroom. 
Gray  v.  Commonwealth,  39  Ky.  (9  Dana) 
300,  35  Am.  Dec.  136. 

"Tavern/'  In  Kentucky,  means  a  li- 
censed house  of  entertainment,  and  only  such 
may  retail  spirits.  Braswell  v.  Common- 
wealth, 68  Ky.  (5  Bush)  544. 

'tavern"  means  "a  house  licensed  to 
sell  liquor  In  small  quantities,  to  be  drunk 
on  the  spot,"  and  "denotes  a  house  for  the 
entertainment  of  travelers,  as  well  as  for  the 
sale  of  liquors."  This  Is  the  American  sense 
in  which  the  word  is  used,  according  to 
Webster;  so  that  a  license  to  keep  a  tavern 
is  a  license  to  retail  liquor.  State  v.  Cham- 
blyss  (S.  C.)  Gheves,  220,  226,  84  Am.  Dec. 
593. 


A  license  In  general  terms  to  keep  a 
"tavern"  authorizes  the  tavern  keeper  to 
vend  spirituous  liquors  in  his  barroom  or 
tavern  to  his  guests  or  others  In  small  quan- 
tities, to  be  drunk  in  the  tavern  or  else- 
where. Commonwealth  v.  Kamp,  53  Ky.  (14 
B.  Mon.)  385. 

A  license  to  "keep  a  tavern"  under  au- 
thority of  Act  June  1,  1831,  should  be  con- 
strued to  include  a  license  to  retail  liquors, 
as  well  as  to  keep  a  tavenu  Hirn  t.  State, 
1  Ohio  St.  15,  19. 

IiodsinK  hovse. 

The  term  "inn,"  •^vem,"  or  ''hotel,'* 
does  not  properly  designate  a  mere  lodfciiis 
house,  although  the  keeper  thereof  may  send 
out  and  procure  cooked  food  for  his  guesta 
A  house  which  does  not  contain  the  means 
of  preparing  food  for  the  table  in  the  ordi- 
nary way  has  not  the  necessary  accommo- 
dation to  entertain  travelers,  and  is  not  an 
inn  within  the  meaning  of  Act  1857  in  ref- 
erence to  the  licensing  of  innkeepers.  Kelly 
V.  City  of  New  York  (N.  Y.)  54  How.  Prac. 
827,  SSL 

PHvate  room. 

In  construing  a  statute  which  prohibits 
playing  cards  In  a  public  place,  and  express- 
ly named  taverns  and  inns  as  public  houses, 
but  declares  that  a  private  room  in  an  inn 
or  tavern  is  not  within  the  meaning  of  a 
public  place,  unless  such  rooms  are  com- 
monly used  for  gaming,  the  court  said:  "Mr, 
Bishop  says  an  Inn,  tavern,  or  hotel  is  a 
place  for  the  general  entertainment  of  all 
travelers  and  strangers  who  apply,  paying 
suitable  compensation.  Bish.  St  Cr.  (2d  Ed.) 
§  297.  Mr.  Webster  defines  'inn*  as  a  place 
of  shelter,  habitation,  residence,  abode;  a 
house  for  the  lodging  and  entertainment  of 
travelers,  as  a  tavern.  He  defines  'tavern*  as 
a  public  house  where  entertainment  and  ac- 
commodation for  travelers  and  other  guests 
are  provided.  To  make  a  guest  room  in  a 
hotel  (that  is,  one  appropriated  to  public  use 
as  such)  a  private  room,  it  must  have  been 
taken  by  a  guest  or  lodger  seeking  rest  for 
a  day  or  night,  or  a  r^idence  for  a  time,  or 
one  desiring  to  use  it  for  a  temporary  habi- 
tation; that  is,  a  place  of  abode.  Unless  so 
appropriated  by  a  guest,  it  is  a  part  of  the 
public  house,  known  as  'tavern'  or  'Inn.* 
The  term  'public  house,'  as  used  In  the  gam- 
ing statute,  does  not  mean  a  place  solely 
devoted  to  the  public,  as  distinguished  from 
private.  A  house  may  be  said  to  be  a  public 
house  either  In  respect  to  its  proprietorship 
or  its  occupancy  and  uses;  and  so  a  guest 
room  in  a  hotel  is  a  part  of  the  public  hotel 
or  tavern,  in  that  it  is  for  the  use  of  the 
public  business  of  the  house  in  the  entertain- 
ment of  its  guests,  and  only  becomes  private 
after  it  is  appropriated  by  a  guest" — and 
held  that  a  room  in  an  inn  provided  for  the 
accommodation   of   guests,   which   was   en- 
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gaged  temporarily  for  the  purpose  of  prlrate 
gaming,  and  not  for  a  guest's  habitation  or 
alK)de,  was  not  a  private  room,  but  a  part 
of  the  public  place.  Oomer  ▼.  State,  10  S. 
W.  106, 107,  26  Tex.  App.  500. 

RauimMTWOkt, 

A  restaurant,  where  meals  are  furnish- 
ed, l8  not  an  Inn  or  tavern.  People  y.  Jones 
(N.  Y.)  1  Cow.  Gr.  R.  381,  884. 

TAVERN 


Ai  am  iiualceepev. 

'Tavern  keeper"  is  synonymous  with 
'Innkeeper."  It  means  a  person  who  makes 
It  his  business  to  entertain  travelers  and 
passengers,  and  pipvide  lodging  and  neces- 
saries for  them  and  their  horses  and  attend- 
ants. (Commonwealth  v.  Shortridge,  26  Ky. 
(3  J.  J.  Marsh.)  638,  640. 

•Tavern-keeper"  and  'innkeeper"  are 
synonymous.  "Inns"  and  "taverns"  are  both 
booses  of  public  entertainment  A  person 
who  makes  it  his  business  to  entertain  trav- 
elers and  passengers,  and  provide  lodging 
and  necessaries  for  them,  their  horses,  and 
attendants,  is  a  common  "innkeeper";  and 
It  is  no  way  material  whether  he  have  any 
sign  before  his  door  or  not.  Though  it  be 
the  entertainment  of  passengers  that  makes 
a  man  an  'innkeeper,"  yet,  if  a  person,  hav- 
ing put  up  a  sign  before  his  door,  afterwards 
pull  it  down,  he  thereby  discharges  himself 
of  the  burden  of  an  "innkeeper";  but  If, 
after  he  takes  it  down,  he  continues  to  en- 
tertain travelers,  it  is  as  much  a  common 
Inn"  as  before.  At  common  law  any  per- 
son may  erect  an  inn  for  the  public  accom- 
modation without  a  license,  as  the  keeping 
of  it  is  not  a  franchise,  but  a  lawful  trade, 
open  to  every  citizen.  The  Town  of  Crown 
Point  V.  Warner  (N.  Y.)  3  Hill,  150,  166. 

Ai  keeper  of  boarding  or  lodging  house. 

At  common  law  any  person  might  be  a 
tavern  keeper;  but,  as  every  tavern  keeper 
must  be  licensed,  the  words  have  a  special 
meaning,  and  do  not  include  one  who  keeps 
a  mere  boarding  house  or  lodging  house,  or 
eren  one  who  keeps  a  house  for  lodging 
strangers  for  the  season.  Southwood  v.  My- 
ers, 66  Ky.  (3  Bush)  681,  686. 

Ai  keeper  of  hoiue  of  eatertallaflaeiit. 

A  person  who  makes  it  a  business  to 
keep  a  house  of  entertainment  for  travelers 
^  a  '^tavern  keeper,"  though  he  keeps  no 
Uqnor  in  his  house  for  any  purpose.  Curtis 
7.  State,  6  Ohio  (6  Ham.)  824. 

Keeper  of  restaurant. 

A  tavern  keeper  is  a  person  who  re- 
<^e8  and  entertains  as  guests  those  who 
choose  to  visit  his  house,  and  it  would  not 
indnde  one  who  merely  keeps  a  restaurant 


where  meals  are  furnished.    People  T.  Jones 
(N.  Y.)  54  Barb.  311,  316. 

As  person  seUins  intozteatini;  liqnor. 

The  word  "tavern  keeper,"  as  used  it 
Rev.  St  §  1564,  providing  that  "if  any  tav- 
ern keeper  or  other  person  shall  sell,  give 
away,  or  barter  any  intoxicating  liquors  on 
Sunday,  oi  on  the  day  of  the  annual  town 
meeting,  or  the  annual  fall  election,  such 
tavern  keeper  or  other  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor," 
clearly  means  a  person  a  part  at  least  of 
whose  business  is  to  sell  intoxicating  Uq- 
uors.  Jensen  v.  State,  19  N.  W.  374,  375,  60 
Wis.  677. 

As  person  obtaining  license. 

A  tavern  keeper  is  one  who  obtains  a 
license  to  keep  a  tavern  and  for  whom  it  is 
kept  though  another  person  as  his  agent 
may  actually  keep  it  Commonwealth  v. 
Bums,  27  Ky.  (4  J.  J.  Marsh.)  177, 181. 

TAX-TAXATION. 

See  "Ad  Valorem  Tax'^;  ** Annual  Taxes"; 
"Back  Taxes";  "Business  Tax";  "Cap- 
ital Stock  Tax";  "Capitation  Tax"; 
"City  Tax";  "Collateral  Inheritance 
Tax";  "County  Tax";  •T>elinquent 
Tax";  "Direct  Tax";  "Excessive 
Tax";  "Faculty  Tax";  "Franchise 
Tax";  "General  Tax";  "Income  Tax"; 
"Indirect  Tax";  "Inheritance  Tax"; 
"License  Tax";  "Municipal  Tax"; 
••Occupation  Tax";  "Personal  Tax"; 
"Poll  Tax";  "Privilege  Tax";  "Prop- 
erty Tax";  "Public  Tax";  "Road 
Tax";  "Sinking  Fund  Tax";  "Special 
Tax";  "Specific  Tax";  "State  Tax"; 
"Succession  Tax";  "Void  Tax." 

Bee  "Double  Taxation";  "Duplicate  of 
Taxes";  "Duplicate  Taxation";  "Lo- 
cal Taxation";  "Nontaxable";  "Ordi- 
nary Yearly  Taxes";  "Subject  of  Tax- 
ation." 

All  taxes,  see  "All." 

••Taxes"  are  defined  to  be  burdens  or  char- 
ges Imposed  by  the  legislative  power  upon 
persons  or  property  to  raise  money  for  public 
purposes.  Day  v.  Bufflngton  (U.  S.)  7  Fed. 
Cas.  222,  228;  Citizens'  Savings  &  Loan  Ass'n 
V.  City  of  Topeka,  87  U.  S.  (20  Wall.)  655, 664, 
22  L.  EkL  455;  Pittsburg,  C.  &  St  L.  Ry.  Co. 
V.  State,  16  L.  R.  A.  380,  383, 49  Ohio  St  189, 
30  N.  B.  435  (citing  2  Bouv.  Law  Diet.  705); 
Illinois  Cent  R.  Co.  v.  City  of  Decatur,  13 
Sup.  Ct  293,  294,  147  U.  S.  190,  37  L.  Bd. 
132;  City  of  Chicago  v.  Baptist  Theological 
Union,  2  N.  B.  254,  256,  115  111.  245;  Sac 
Francisco  Gaslight  Co.  v.  Brickwedel,  62 
Cal.  641,  644;  Dranga  v.  Rowe,  59  Pac.  944, 
945,  127  Cal.  506  (citing  Perry  v.  Washburn 
20  Cal.  318);  Houghton  v.  Austin,  47  Cal. 
646,  654;   Trenholm  v.  City  of  Charleston,  3 
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&  a  (8  Rich.)  847,  849,  16  Am.  Rep.  732; 
Hanson  v.  Vernon,  27  Iowa,  28,  47,  1  Aul 
Rep.  215;  Reelfoot  Lake  Levee  Dlst  v. 
Dawson,  36  a  W.  1041,  1044,  1045,  97  Tenn. 
151,  84  L.  R.  A.  725;  Leedy  r.  Town  of  Bour- 
bon, 40  N.  B.  640,  641,  12  Ind.  App.  486; 
McClelland  r.  State,  87  N.  B.  1089,  1092,  138 
Ind.  821;  Mitchell  t.  Williams,  27  Ind.  62, 
63;  City  of  Baltimore  t.  Green  Mount  Cem- 
etery, 7  Md.  517,  535;  Bonaparte  ▼.  State, 
63  Md.  465,  470;  Deal  ▼.  Mississippi  Co.,  18 
S.  W.  24,  26,  107  Mo.  464,  14  L.  R.  A.  622; 
Hale  T.  City  of  Kenosha,  29  Wis.  599,  605; 
Lake  Sliore  ft  M.  8.  Ry.  Co.  y.  City  of  Grand 
Rapids,  60  N.  W.  767,  769,  102  Mich.  374, 
29  L.  R.  A.  195;  Hallenbeck  y.  Hahn,  2  Neb. 
377,  403;  Frieszleben  ▼.  Shallcross  (Del.)  19 
Atl.  576,  592,  9  Houst  1.  8  L.  R.  A.  887;  Peo- 
ple y.  Qlty  of  Brooklyn  (N.  Y.)  9  Barb.  535, 
651.  Or  to  defray  the  necessary  expenses  In 
administering  the  goyernment  Sheeban  y. 
Good  Samaritan  Hospital,  50  Me.  155,  158, 
11  Am.  Rep.  412.  Or  to  accomplish  some 
governmental  end.  Crawford  y.  Bradford, 
2  South.  782,  784,  23  Fla.  404;  United  States 
y.  Baltimore  ft  O.  R.  Co.,  84  U.  S.  (17  Wall.) 
322,  326,  21  L.  Bd.  597;  City  of  Santa  Bar- 
bara y.  Steams,  51  Cal.  499,  501;  Bx  parte 
Cooper,  8  Tex.  App.  489,  493,  80  Am.  Rep. 
152. 

"Taxes''  are  defined  as  being  the  en- 
forced proportional  contribution  of  persons 
and  property,  leyied  by  authority  of  the 
state  for  the  support  of  the  goyemment  and 
for  all  public  needs.  Yeatman  y.  Foster 
County,  51  N.  W.  721,  723,  2  N.  D.  421,  88 
Am.  St.  Rep.  797;  State  y.  Montague,  15 
South.  589,  590,  84  Fla.  32;  Taylor  y.  Boyd« 
63  Tex.  533,  541;  Langullle  y.  State,  4  Tex. 
App.  812,  321  (quoting  Blackw.  Tax  Titles, 
1);  People  y.  Lawler,  77  N.  T.  Supp.  840, 
848,  74  App.  Dly.  553;  In  re  Hun,  39  N.  B. 
376,  877,  144  N.  T.  472;  Hewitt  y.  Traders' 
Bank,  51  Pac.  468,  469,  18  Wash.  826;  Jack 
y.  Weienetl,  8  N.  B.  445,  446,  115  111.  106,  56 
Am.  Rep.  129;  Foster  y.  Steyens,  22  Atl. 
78,  79,  63  Vt  175,  18  L.  R.  A.  166;  Moog  y. 
Randolph,  77  Ala.  597,  605;  Palmer  y.  Way, 
6  Colo.  106,  115;  Morgan's  L.  &  T.  R.  &  S. 
S.  Co.  y.  State  Board  of  Health,  6  Sup.  Ot. 
1114,  1117,  118  U.  S.  455,  80  L.  Bd.  237.  In 
return  for  such  contribution  the  state  afTords 
protection  to  life,  liberty,  and  property,  and 
this  Is  essential  to  dyillzatlon  and  the  yery 
existence  of  the  state.  Union  Refrigerator 
Transit  Co.  y.  Lynch,  55  Pac.  639,  640,  18 
Utah,  878,  48  L.  R.  A.  790.  The  citizen 
pays  from  his  property  the  portion  demand- 
ed, In  order  that  by  means  thereof  he  may 
be  secure  in  the  enjoyment  of  the  benefits 
of  organized  society.  The  power  Is  unlimit- 
ed in  Its  reach  as  to  subjects.  In  its  yery 
nature  It  acknowledges  no  limit  It  is  not  an 
arbitrary  power,  nor  can  it  be  exercised 
capriciously.  It  is  hedged  about  and  re- 
stricted  by   coEstitutional    limitations   and 


fixed  general  rules.    Gay  t.  Thomas,  46  PiaflL 
578,  581.  5  Okl.  1. 

Taxes  are  the  enforced  proportional  con- 
tributions from  persons  and  property  leyled 
by  the  states  for  the  support  of  goyemment 
and  of  public  Improyementa.  McRae  y.  Co- 
chise County  (Aiiz.)  44  Pac.  299,  300,  83  Lu 
a.  A.  861,  56  Am.  St  Rep.  579  (citing  Perry 
y.  Washburn,  20  Cal.  818). 

A  tax  Is  understood  to  be  a  charge,  a 
pecuniary  burden,  for  the  support  of  the 
SToyernment  Michigan  Cent  R.  Go.  y.  Slack 
(U.  S.)  17  Fed.  Gas.  263,  265  (citing  United 
States  y.  Baltimore  &  O.  R.  Co.,  84  U.  B. 
[17  Wall.]  326,  21  U  Bd.  597). 

A  "tax"  Is  defined  to  be  a  rate  or  sum 
of  money  assessed  on  the  person  or  property 
of  a  citizen  by  goyemment  for  the  use  of 

:  the  nation  or  state.    Hamilton  y.  Dlllln  (U. 

I  S.)  11  Fed.  Cas.  832,  836. 

I  A  *tax"  Is  a  charge  or  burden  Imposed 
by  authority,  as  a  leyy  of  any  kind  made  on 
property  for  the  support  of  the  goyemment 
King  y.  Fountain  County,  49  Ind.  13,  20. 

A  "tax"  is  an  Impost  levied  by  authority 
of  goyemment  upon  its  citizens  or  subjects 
for  the  purpose  of  the  state.  McClelland  y. 
State,  138  Ind.  321,  332,  333,  37  N.  B.  1089, 
1092  (citing  City  of  Camden  y.  Allen,  26  N. 
J.  Law  [2  Dutch.]  398). 

A  'tax"  is  a  contribution  w)ilch  the  law 
requires  Indlylduals  to  make  for  the  support 
of  the  goyemment  Dunn  y.  Winston,  31 
Miss.  135,  187. 

A  "tax"  Is  generally  understood  to  mean 
the  Imposition  of  a  duty  or  Impost  for  the 
support  of  the  goyemment  Brewer  Brick 
Co.  y.  Inhabitants  of  Brewer,  62  Me.  62^  70^ 
16  Am.  Rep.  396. 

Taxes  are  the  regular,  uniform,  and 
equal  contrlbiftlon  which  all  citizens  are  re- 
quired to  make  for  the  support  of  the  goy- 
emment Qlty  of  New  London  y.  Miller,  22 
AtL  499,  501,  60  Conn.  112. 

A  "tax"  is  a  rate  or  sum  of  money  assess- 
ed on  the  person,  property,  etc.,  of  a  dtizen. 
State  y.  Hipp,  88  Ohio  St  199,  226;  Pullman 
Southem  Car  Co.  y.  Nolan  (O.  S.)  22  Fed. 
276,  279.  By  the  goyemment  for  the  use  of 
a  nation  or  state.  (Slty  of  Baltimore  y. 
Oreen  Mount  Cemetery,  7  Md.  517,  635  (cit- 
ing Webst  Diet);  Citizens'  Sftylngs  &  Loan 
Ass'n  y.  City  of  Tdpeka,  87  U.  S.  (20  WaU.) 
653,  664,  22  li.  Bd.  456. 

A  tax  Is  an  exaction  made  for  the  purpose 
of  carrying  on  the  goyemment  directly  or 
through  the  medium  of  municipal  corpora- 
tions, which  are  but  parts  of  the  machinery 
employed  in  the  operation  of  the  goyemment 
Trastees  of  Illinois  ft  M.  Canal  y.  City  of 
Chicago,  12  111.  (2  Peck)  403,  406;  City  of  Chi- 
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eago  T.  Baptist  Theological  Union,  2  N.  B. 
254,  256^  115  111.  245. 

The  term  '^axes/'  it  la  said,  includes  all 
contributions  imposed  by  the  government  up* 
on  indiridnnls  for  the  service  of  the  state. 
The  individual^  and  not  his  property,  pays 
the  tax.  Green  v.  Graft,  28  Miss.  (6  Oushm.) 
70,  75  (dted  in  State  v.  Camp  Sing,  18  Mont 
128.  150,  44  Pac.  516,  521,  82  U  R.  A.  635, 
56  Am.  St  Rep.  551). 

The  word  **taxe8**  in  its  most  extended 
sense  includes  all  contributions  imposed  by 
the  government  on  individuals  for  the  serv- 
ices of  the  government;  but  the  word  "taxes** 
as  used  in  the  federal  Constitution,  author- 
izing Congress  to  Impose  taxes,  imposts,  du- 
ties, and  excises,  is  used  in  its  more  confined 
or  restricted  sense,  and  means  taxes  which 
are  neither  duties,  imposts,  or  excises.  Un- 
ion Bank  v.  HUl,  43  Tenn.  (8  Gold.)  325,  32& 

"A  tax  Is  a  portion  of  the  property  of 
the  citizen  required  by  the  government  for  its 
rapport  in  the  discharge  of  its  various  func- 
tions and  duties,  and  may  be  imposed  when 
either  person  or  property  is  found  within  its 
Jurisdiction."  Graham  v.  St  Joseph  Tp.,  35 
N.  W.  808.  810,  67  Mich.  652. 

A  tax  is  a  forced  contribution,  and  can 
only  be  sustained  on  the  theory  of  good  gov- 
ernment Atchison,  T.  ft  S.  F.  Ry.  Co.  v. 
Territory  (N.  M.)  72  Pac  14,  15;  Rio  Grande, 
M.  &  P.  R.  Go.  V.  Same,  Id.;  Silver  City,  D. 
&  P.  R.  Co.  V.  Same,  Id. 

The  word  'taxes,"  in  its  ordinary  sense, 
embraces  all  those  regulations  and  imposi- 
tions or  burdens  laid  by  the  government  upon 
property  and  persons  for  the  purpose  of  rais- 
ing revenue  for  its  general  needs.  District 
of  Columbia  v.  Sisters  of  Visitation  (U.  S.)  15 
App.  Cas.  300,  306. 

The  characteristics  of  a  tax  are  a  public 
burden  imposed  by  law,  a  description  of  the 
property  and  persons  by  whom  it  is  to  be 
borne,  the  contingency  on  the  happening  of 
which  it  fs  to  be  imposed,  and  the  appor- 
tionment of  it  in  pursuance  of  law.  Wood- 
bridge  V.  Glty  of  Detroit  8  Mich.  274,  282. 

The  term  "taxes"  includes  all  contribu- 
tions imposed  by  the  government  on  indl- 
Tidoals  for  the  support  of  the  state.  The 
Individual,  and  not  his  property,  pays  the 
tax.  The  property  is  resorted  to  for  the 
purpose  of  ascertaining  the  amount  of  the 
tax  with  which  the  owner  must  be  charged, 
and  for  the  purpose  of  enforcing  payment 
when  the  owner  shall  be  legally  In  default 
in  paying  at  the  time  stipulated  by  law.  No 
person  is  a  taxpayer  until  he  has  been  so 
declared  by  the  proper  authorities.  An  as- 
Mflsment  must  be  as  certain  in  designating 
the  person  chargeable  with  the  tax  at  the 
commencement  of  the  fiscal  year  as  it  must 
be  in  designating  the  amount  of  the  charge 
on  the  property  to  which  reference  is  made 


for  the  purpose  of  ascertaining  such  amount 
An  assessment  must  thus  be  made  in  order 
to  create  a  liability  on  the  part  of  an  indi- 
vidual to  pay  the  tax,  and  if  no  such  assess- 
ment is  made  no  liability  is  created.  Greejt 
V.  Craft,  28  Miss.  (6  Cuahm.)  70,  75. 

Taxes  are  public  burdens,  of  which  every 
individual  may  be  compelled  to  bear  his 
part,  and  that  in  proportion  to  the  extent  of 
protection  he  receives  or  the  amount  of 
property  held  by  him,  as  the  will  of  the 
Legislature  may  direct  The  power  of  taxa- 
tion is  said  to  be  an  incident  of  sovereignty, 
and  coextensive  with  that  of  which  it  is  in- 
cident In  the  several  states  of  the  Union 
it  extends  to  all  subjects  over  which  their 
sovereign  power  extends,  and  the  sovereign- 
ty of  the  state  extends  to  everything  which 
exists  by  its  own  authority  or  is  introduced 
by  its  permission.  Hanna  v.  Allen  County,  8 
Blackf.  362,  355. 

••Taxes,*'  says  Judge  Cooley,  "differ  from 
subsidies,  being  orderly  and  regular,  and  they 
differ  from  the  forced  contributions,  loans, 
and  benevolences  of  arbitrary  and  tyrannic- 
al periods,  in  that  they  are  levied  by  au- 
thority of  law  and  by  some  rule  of  propor- 
Uon."  Boston,  G.  &  M.  B.  Co.  v.  State,  60 
N.  H.  87,  88. 

The  clause  of  the  Constitutions  of  1860 
and  1867  exempting  homesteads  from  all 
debts,  except  taxes,  etc.,  are  used  in  the 
broadest  sense,  without  limitation  or  restric- 
tion, and  any  execution  for  taxes  in  th«r 
hands  of  anybody,  due  by  anybody,  so  that 
it  be  for  taxes,  money  due  the  state  from 
that  source  and  not  paid  over,  may  be  col- 
lected out  of  the  person  so  owing  that  money, 
though  it  override  that  homestead  and  ex- 
emptions of  his  family  taken  and  set  apart 
out  of  his  property.  Cahn  v.  Wright,  66  Ga. 
119, 120. 

••Taxes/'  as  used  in  the  federal  Consti- 
tution, must  be  confined  to  the  idea  which 
they  commonly  and  ordinarily  present  to  the 
mind  as  exactions  to  fill  the  public  coffers 
for  the  payments  of  the  debts  and  promotion 
of  the  general  welfare  of  a  country.  Worsley 
V.  City  of  New  Orleans  (La.)  9  Rob.  324,  333, 
41  Am.  Dec.  333. 

A  ••tax"  has  been  defined  to  be  a  word  of 
general  import  including  almost  every  spe- 
cies of  imposition  on  persons  or  property, 
for  supplying  the  public  treasury,  as  tolls, 
tribute,  subsidy,  excise.  Impost,  or  customs. 
In  a  more  limited  sense  it  is  a  sum  laid 
for  the  same  purpose  upon  polls,  lands, 
houses,  property,  provisions,  and  occupa- 
tions. Mays  V.  City  of  Cincinnati,  1  Ohio  St 
268,  273. 

A  tax  is  imposed  for  a  general  or  public 
purpose.  It  is  levied  for  the  purpose  of  car- 
rying on  the  government  It  is  a  charge  on 
lands  and  other  jH^perty  which  lessens  its 
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Talne,  and  In  the  proportion  in  which  the 
owner  is  required  to  pay  la  hia  pecuniary 
ability  diminished.  This  la  the  aenae  In 
which  the  term  'taxation*'  la  used  and  un- 
derstood. De  Glercq  y.  Barber  Aaphalt  Pav. 
CJo.,  47  N.  B.  867,  167  111.  215;  Trustees  of 
Illinois  &  M.  Canal  v.  City  of  Chicago,  12 
111.  (2  Peck)  403,  406. 

A  tax  la  the  meana  by  which  a  burden 
primarily  borne  by  the  state  is  transferred 
to  the  citizen.  The  obligation  may  have  re- 
lation to  debt  already  incurred,  or  It  may 
be  in  anticipation,  dependent  on  future  con- 
tingencies. Three  things  are  essential  to  a 
tax,  aa  that  term  is  understood  by  our  Con- 
stitution: First,  the  ascertainment  of  a  sum 
certain,  or  that  can  be  rendered  certain,  to 
be  imposed  on  the  collectiye  body  of  tax- 
payers; second,  the  legal  Imposition  of  that 
sum  as  an  obligation  on  the  collectiye  body 
of  taxpayers;  third,  an  apportionment  of 
such  sum  among  indiyldual  taxpayers,  so  as 
to  ascertain  the  part  or  ahare  that  each 
should  bear.    Morton  y.  Comptroller  General, 

4  8.  G.  (4  Rich.)  430,  453;  Southern  Ry.  Co.  y. 
Kay,  39  S.  B.  785,  787,  62  S.  C.  28. 

The  word  "tax,"  aa  a  yerb,  when  used  in 
respect  to  fees  or  costs,  is  defined  to  mean 
to  assess,  fix,  or  determine  judicially  the 
amount  of,  as  to  tax  the  cost  of  an  action 
in  court  Anderson's  Law  Dictionary  de- 
flnea  the  word  to  mean  to  assess,  adjust, 
fix,  or  determine,  as  to  tax  the  items  and 
the  amount  of  costs  in  a  case.  Where  a 
county  auditor  has  charged  and  taxed  the 
fees  on  the  books  of  his  office,  as  prescribed 
by  law,  he  may  be  said  to  haye  assessed  and 
determined  the  amount  of  fees  allowed  by 
law  in  the  particular  matter  in  which  he  has 
rendered  seryices.  Seller  y.  State^  65  N.  B. 
922,  927,  160  Ind.  605. 

"Tax,"  as  used  In  Act  Ark.  July  21, 1868, 

5  7,  proyiding  that  the  Legislature  shoiild 
from  time  to  time  impose  upon  each  rail- 
road company  to  which  bonds  ahall  haye 
been  issued  a  tax  equal  to  the  amount  of  the 
annual  Interest  upon  such  bonds,  is  not  used 
in  the  sense  of  a  tax  that  la  to  be  assessed 
and  leyied  for  the  support  of  the  state  or 
any  of  its  subdiylsions.  A  tax,  in  the  legal 
signification  of  the  term,  has  to  be  leyied 
on  all  property  by  a  uniform  rule,  not  as  to 
the  rate,  but  in  the  mode  of  its  assessment 
The  word  "tax,"  as  used  In  the  act,  is  not 
in  reference  to  a  tax  in  its  strict  legal  sig- 
nification. AmouK  the  meanings  of  the  word 
"tax,"  are  a  requisition;  a  demand;  a  bur- 
den. It  is  here  used  In  the  sense  of  a  charge 
or  burden.  Tompkins  y.  Little  Rock  ft  B*t.  S. 
R.  Co.  (U.  S.)  16  Fed.  6,  13  (citing  Worcest 
Diet). 

"Taxes"  are  generally  classified  as  spe- 
cific, ad  yalorem,  and  for  public  benefit 
The  last  two  classes  are  necessarily  based 
upon  an  assessment  of  actual  yalues,  where- 


as in  the  first  class  the  yaluatlon  la  either 
fixed  by  statute,  or  the  tax  is  intended  to 
subserye  some  supposed  public  interest  or 
policy.  Commonwealth  y.  Lehigh  Val.  B. 
Co.,  18  Atl.  40%  411,  129  Pa.  429. 

Cooley  on  Taxation  says:  "Taxes  are 
not  demands  against  which  a  set-off  is  ad- 
missible. Their  assessment  does  not  con- 
stitute a  technical  Judgment  nor  are  they 
contracts  between  party  and  party,  either 
express  or  implied;  but  they  are  posltiye 
acts  of  the  goyemment  through  Its  yarious 
agents,  binding  on  the  inhabitants,  and  to 
the  making  and  enforcing  of  which  their  per- 
sonal consent  Indlyidually  is  not  required." 
A  taxpayer,  therefore,  cannot  set  off  against 
his  taxes  an  indebtedness  of  the  municipali- 
ty to  him,  unlesa  expressly  authbrlzed  to  do 
so  by  statute.  Anderson  y.  City  of  Mayfield, 
14  Ky.  Law  Rep.  870,  872,  93  Ky.  230,  19 
S.  W.  59& 

The  word  "tax,"  or  "taxes,"  when  used 
In  the  reyenue  act,  shall  be  construed  to  In- 
clude any  tax,  special  assessment  or  cost 
interest  or  penalty  imposed  upon  property. 
Hurd's  Rey.  St  111.  1901,  p.  1494,  c.  120,  8 
292,  Bubd.  14;  Blake  y.  People,  109  111.  504, 
525. 

The  word  "tax,**  wheneyer  used  in  the 
general  revenue  laws,  is  defined  by  section 
118  of  such  laws  to  mean  "any  tax,  special  ' 
assessment  or  cost  interest  or  penal^  im- 
posed upon  property."  State  y.  Irey,  60  N. 
W.  601,  608,  42  Neb.  186. 

The  word  "taxes,"  as  used  in  an  act  re- 
lating to  municipal  liens,  means  any  coun- 
ty, city,  borough,  township,  school,  bridge, 
road,  or  poor  taxes.  4  P.  &  L.  Dig.  Laws 
Pa.  1897,  col.  1269,  S  55. 

The  words  "tax,"  "taxes,"  "taxable"  and 
"taxation,"  as  used  in  the  chapter  relating  to 
the  assessment  of  taxes,  shall  be  deemed  to 
Include  county,  district  and  municipal  cor- 
poration leylea  in  all  cases  not  inconsistent 
with  the  context  Code  W.  Va.  1899,  p.  219, 
c.  29,  S  99. 

"Taxation"  is  a  mode  of  raising  revenue 
for  public  purposes.  Sharpless  y.  City  of 
Philadelphia,  21  Pa.  (9  Harris)  147,  169.  59 
Am.  Dec.  759;  United  States  y.  Wright  3 
Pittsb.  Rep.  192,  194,  28  Fed,  Cas.  789;  Reel- 
foot  Lake  Leyee  Dist  y.  Dawson,  36  S.  W.  i 
1041,  1044,  1045,  97  Tenn.  151,  84  L.  R.  A 
725.  I 

"Taxation"  is  the  absolute  conversion  of 
private   property   to    public    use.    Attorney      j 
General  y.  City  of  Ban  Claire,  37  Wis.  400, 
438.  . 

Taxation   is  a  proportionable  and  rea- 
sonable assessment  which  may  be  Imposed      j 
from  time  to  time  upon  persons  or  property.      I 
In  re  Meador  (U.  8.)  16  Fed.  Cas.  1294, 12U7. 


TAX— TAXATION 


6871 


TAX— TAXATION 


"Tftzatlon*'  is  a  charge  levied  by  the 
■oTerelgn  power  upon  the  property  of  its 
rabjecta.  It  is  not  a  charge  upon  its  own 
property,  nor  upon  property  over  which  it 
has  dominion.  This  excludes  from  taxation 
the  property  of  the  state,  whether  lands, 
rerenues,  or  other  proper^,  and  the  prop- 
tT\j  of  the  United  States.  Van  Brocklln  v. 
Anderson,  6  Sup.  Ct.  670,  678.  117  U.  S.  151, 
29  L.  Bd.  845;  People  v.  McCreery,  84  OaL 
432,  456. 

Taxation"  is  said  to  be  an  absolute 
power,  which  acknowledges  no  other  limitB 
than  those  expressly  prescribed  in  the  Con- 
Btitntlon,  and,  like  sovereign  power  of  every 
description,  is  intrusted  to  the  discretion  of 
those  who  use  it  North  Missouri  R.  Co.  v. 
lisguire,  49  Mo.  490,  500,  8  Am.  Bep.  141 
(citing  McCulIoch  v.  Maryland,  17  U.  S.  [4 
Wheat]  316,  429,  4  L.  Bd.  579). 

''Taxation"  is  the  contribution  of  each 
one's  proportion  to  the  support  of  his  gov- 
ernment, only  to  serve  public  ends,  and 
mnst  from  its  very  nature  be  Imposed  upon 
the  public  This  is  fundamental  in  the  idea 
of  a  tax.  Baldwin  v.  Fuller,  89  N.  J.  Law 
aO  Vroom)  676^  684. 

By  '^taxation"  is  meant  a  certain  mode 
of  raising  revenue  for  a  public  purpose,  in 
which  the  community  that  pays  it  has  an 
Interest  Manistee  Lumber  Ck>.  v.  Spring- 
field Tp.,  92  Mich.  277,  280,  62  N.  W.  468, 
4t)9  (citing  Sharpless  v.  City  of  Philadel- 
phia, 21  Pa.  [9  Harris]  147,  69  Am.  Dec. 
759). 

A  "power  of  taxation**  is  a  power  to 
enforce  contribution  from  persons  and  prop* 
erty  for  the  maintenance  of  the  government 
ShorUeff  v.  City  of  Chicago,  60  N.  E.  870, 
871,  190  111.   473. 

By  "taxation,"  as  used  in  Comp.  St  c. 
12a,  relating  to  cities  of  the  metropolitan 
class,  and  providing  for  a  system  of  taxa- 
tion, is  meant  the  providing  of  revenue  for 
the  ordinary  expenses.  Littlefield  v.  State, 
60  N.  W.  724,  725,  42  Neb.  223,  28  L.  B.  A. 
588,  47  Am.  St.  Bep.  697. 

"Taxation*'  was  defined  by  the  court  in 
Knowlton  v.  Bock  County  Sup'rs,  9  Wis. 
410,  418,  as  the  act  of  laying  a  tax  or  im- 
posing impositions,  burdens,  or  charges  upon 
persons  or  property  within  the  state.  It  is 
the  process  or  means  by  which  the  taxing 
power  is  exercised.  The  power  of  taxation 
Is  one  of  the  essential  attributes  of  sov- 
ereignty, and  is  inherent  in  and  necessary  to 
the  Tery  existence  of  every  government 
State  T.  Thome,  87  N.  W.  797,  798,  112  Wis. 
81, 55  L.  B.  A.  956. 

''Tax,'*  as  used  in  Little  Bock  City  Char- 
ter,  I  29,  providing  that  the  inhabitants  of 
Little  Rock  are  exempted  from  working  on 
toj  road  beyond  the  limits  of  the  city  and 


from  paying  any  tax  to  procure  laborers  to 
work  on  the  same,  means  a  tax  on  the  in- 
dividual, not  on  property.  Fletcher  v.  OUr 
ver,  25  Ark.  289,  295. 

"It  is  not  taxation  that  the  government 
should  take  from  one  the  profits  and  gain 
of  another.  That  is  taxation  which  compels 
one  to  pay  for  the  support  of  the  government 
from  his  own  gain  and  his  own  property.** 
United  States  v.  Baltimore  &  O.  B.  Co.,  84 
U.  S.  a7  Wall.)  322,  826,  21  L.  Ed.  597. 

"Taxation  Is  the  simple  operation  of 
taking  small  portions  from  a  perpetually 
accumulating  mass,  susceptible  of  almost  in- 
finite division;  and  a  power  in  one  to  take 
what  is  necessary  for  certain  purposes  is  not 
in  its  nature  incompatible  with  the  power 
in  another  to  take  what  is  necessary  for  oth- 
er purposes.  Congress  is  authorized  to  lay 
and  collect  taxes,  etc,  to  pay  the  debts  and 
provide  for  the  common  defense  and  gen- 
eral welfare  of  the  United  States.  This 
does  not  interfere  with  the  power  of  the 
states  to  tax  for  the  support  of  their  own 
government;  nor  is  the  exercise  of  that 
power  by  the  states  an  exercise  of  any  por- 
tion of  the  power  granted  to  the  United 
States."  Gibbons  v.  Ogden,  22  U.  8.  (9 
Wheat)  1,  199,  6  L.  Bd.  23. 

Must  be  enf  ovoeable. 

The  word  "tax"  in  its  ordinary  accepta- 
tion means  a  sum  imposed  or  levied  by  gov- 
ernment or  other  authority.  It  is  a  general 
term,  applied  to  whatever  is  required  by 
the  government  or  legal  authority  thereof  to 
be  paid  by  the  people,  and  presupposes  that 
the  burden  is  imposed  by  some  authority 
other  than  that  of  the  individual  taxed;  else 
it  would  not  be  a  tax,  but  a  voluntary  con- 
tribution. Morgan  v.  Cree,  46  Vt  773,  783, 
14  Am.  Bep.  640. 

A  tax  that  cannot  be  exacted  by  any 
remedy  is  no  tax  at  all.  Herriott  t.  Potter, 
89  N.  W.  91,  92,  115  Iowa,  648. 

Mvst  be  local. 

"Taxation,"  in  order  to  be  valid,  must 
be  of  a  public  nature  or  for  a  public  purpose, 
and  must  also  be  local.  It  is  the  essence 
of  taxation  that  it  should  compel  the  dis- 
charge of  a  burden  by  those  on  whom  it 
rests.  An  attempt  to  compel  one  county  or 
municipality  to  pay  a  charge  properly  rest- 
ing on  the  inhabitants  of  another  separate 
and  distinct  district  or  community  would 
be  an  arbitrary  and  unauthorized  exercise  of 
power.  It  would  be  taking  private  property 
for  private  use,  and  in  no  proper  sense  could 
it  be  regarded  as  taxation,  but  rather  in  the 
nature  of  confiscation.  It  is  true  that  it  is 
not  necessary  that  the  money  raised  by 
taxation  should  always  l>e  expended  within 
the  district  where  it  is  levied  and  collected, 
but  it  may  be  expended  for  objects  outside 
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of  the  district,  in  which  the  residents  of  the 
district  have  in  a  leg^al  sense  an  Interest 
District  interest  is  the  test  whether  an  ob- 
ject is  or  is  not  a  proper  subject  for  taxa- 
tion. A  law  proTiding  that  property  in  an 
unorganized  county  should  be  subject  to  taxa- 
tion in  the  nearest  organised  county  is  an 
attempt  on  the  part  of  the  Legislature  to 
tax  one  community  for  the  benefit  of  another, 
and  is  void  from  the  fact  that  all  taxation 
must  be  public  and  local,  and  for  objects  in 
which  those  who  pay  the  taxes,  have,  In  a 
legal  sense,  some  interest,  and  from  which 
they  may  receive  some  benefit  Farris  ▼. 
Vannler,  42  N.  W.  81,  83,  6  Dak.  186,  8  L. 
R.  A,  718. 

Must  be  naif  orm. 

'Taxation"  is  an  act  of  sovereignty,  to 
be  performed,  so  far  as  it  conveniently  can 
be,  with  justice  and  equality  to  all.  Unit- 
ed Railways  &  Blectric  Co.  v.  City  of  Bal- 
timore, 49  Ati.  656,  656,  93  Md.  630,  52  L.  R. 
A.  772;  Herrman  v.  Town  of  Guttenberg,  43 
Ati.  703,  706,  62  N.  J.  Law,  605;  People  v. 
Daniels,  22  Pac.  159-161,  6  Utah,  288,  5  L.  R. 
A.  444;  Turner  v.  Althaus,  6  Neb.  64,  77; 
Exchange  Bank  v.  Hines,  3  Ohio  St  1,  10; 
And  exemptions,  however  meritorious,  are 
acts  of  grace,  and  must  be  strictly  construed, 
and  every  reasonable  intendment  must  be 
made  that  it  was  not  the  design  to  surren- 
der the  power  of  taxation.  Benedict  v.  City 
of  New  Orleans,  11  South.  41,  42,  44  Jjn,  Ann. 
793  (citing  Desty,  Tax'n,  p.  80). 

''Taxes*'  are  contributions  Imposed  by 
the  government  for  the  support  of  the  state. 
In  all  just  governments  it  should  be  a  cardi- 
nal principal  that  such  imposition  should  be 
equal,  and  that  all  the  property  within  the 
state  should  contribute  its  equal  share  of 
the  burden  imposed.  This  is  on  the  princi- 
ple that  as  all  the  property  within  the  state 
is  equally  protected  by  its  laws  and  institu- 
tions, so  all  property  within  its  boundaries 
should  alike  equally  contribute  to  their  main- 
tenance and  enforcement  International  Life 
Assur.  Soc.  of  London  v.  Commissioners  of 
Taxes  (N.  T.)  28  Barb.  318,  819. 

MiiBt  be  for  public  purposes. 

A  tax  is  an  imposition  for  the  supply 
of  the  public  treasury,  and  not  for  the  sup- 
ply of  individuals  or  private  corporations. 
People  V.  McAdams,  82  111.  866^  361. 

The  term  "taxes"  in  Const  art  10,  %  8, 
which  provides  that  taxes  may  be  levied  and 
collected  for  public  purposes  only,  la  used  in 
its  generic  sense,  as  expounded  by  lexicog- 
raphers, judges,  and  lawyers  long  before 
its  use  in  our  organic  law.  In  the  sense 
that  taxes  can  only  be  levied  for  a  public  pur- 
pose, that  word  includes  every  character  and 
kind  of  a  tax,  general  or  special.  The  term 
as  there  used  Includes  an  excise  upon  the 
right  of  a  person  or  corporation  to  receive 


property  by  devise  or  inheritance  from  an- 
other. Act  April  1,  1895,  as  amended  by  Act 
March  17,  1897,  imposing  a  collateral  suc- 
cession tax  to  create  a  fund  for  maintaining 
free  scholarships  In  the  university,  distribut- 
ed on  competitive  examinations  to  applicants 
without  means,  is  a  tax  for  purely  private 
purposes,  in  violation  of  the  Constitution. 
State  ex  rel.  Garth  v.  Switzler,  45  S.  W.  245, 
248,  143  Mo.  287,  40  L.  B.  A.  280,  65  Am.  St 
Rep.  658. 

A  tax  is  an  imposition  for  the  supply 
of  the  public  tteasury,  and  not  for  the  supply 
of  individuals  or  private  corporations,  how- 
ever beneficial  they  may  be.  Imposing  on 
agents  of  foreign  insurance  companies  the 
duty  of  paying  2  per  cent,  on  the  premiums 
received  by  them  to  the  Philadelphia  Asso- 
ciation for  the  Relief  of  Disabled  Firemen  1b 
not  a  tax.  Philadelphia  Ass*n  for  Relief  of 
Disabled  Firemen  v.  Wood,  89  Pa.  (3  Wright) 
73,  82. 

The  object  or  purpose  to  which  a  tax  Is 
applied  is  to  some  extent  public;  that  is.  Its 
use  is  not  confined  exclusively  to  the  bene- 
fit of  the  particular  individual  taxpayer,  but 
extends  to  some  common  object  in  which 
more  or  less  individuals  have  an  interest 
Yet  it  is  obvious  that  a  tax  may  be  so  levied 
and  so  limited  in  its  character  and  object 
as  not  to  be  a  public  tax.  Morgan  v.  Cree, 
46  Vt  773,  783,  14  Am.  Rep.  640.  i 

A  tax,  says  Webster's  Dictionary,  'Is  a 
rate  or  sum  of  money  assessed  on  the  person 
or  property  of  a  citizen  by  the  government     j 
for  the  use  of  the  nation  or  state."    **Taxes 
are  burdens  or  charges  imposed  by  the  Legis- 
lature upon  persons  or  property  to  raise  mon- 
ey for  public  purposes.    To  lay  with  one     i 
hand  the  power  of  the  government  on  the 
property  of  the  citizen,  and  with  the  other 
to  bestow  it  upon  favorite  individuals,  aid     , 
private   enterprises,    and   build    up   private     I 
fortunes,  is  none  the  less  a  robbery,  because 
it  is  done  under  the  forms  of  law  and  is 
called    taxation.'    This    is    not    legislation. 
It  is  a  decree  under  legislative  forms.'*   Thus     i 
a  state  cannot  pass  a  law  authorizing  cities 
to  issue  bonds  in  the  aid  of  private  manu- 
facturing  enterprises.     Citizens'    Saving   ft 
Loan  Ass'n  v.  Topeka,  87  U.  S.  (20  Wall.)     ' 
655,  664,  22  li.  Ed.  455. 

The  word  'taxation,"  as  used  In  Gonst 
art  8,  8  1,  declaring  that  the  rule  of  taxa-     i 
tion  shall  be  uniform,  does  not  prohibit  the 
enactment  of  a  statute  requiring  fire  insur- 
ance agents  to  pay  a  percentage  on  pre- 
miums collected  for  the  benefit  of  the  fire     i 
department  of  the  city  in  which  the  property 
insured  is  located,  since  the  percentage  re- 
quired to  be  paid  is  not  a  tax  on  the  agent     , 
or  his  occupation,  but  the  efTect  of  the  act     I 
is  to  go  back  and  reach  the  company  which 
the  agent  represents.     Fire  Department  of 
Milwaukee  ▼•  Helfensteln,  16  Wis.  136,  13iK 
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The  theory  of  taxation  is  that  it  I0  levied 
for  pabllc  purposes,  tbat  it  Is  an  attribute 
essential  to  the  exercise  of  government 
without  which  it  would  be  powerless  to  dis- 
cbsr^e  its  functions,  and  for  that  reason  it  is 
held  to  be  inherent  It  is  the  public  use  for 
It  which  marks  it  as  a  tax.  Where  no  public 
eod  is  subserved,  the  power  cannot  be  called 
into  action.  Elizabethtown  Water  Ck>.  v. 
Wade,  35  Atl.  4,  6^  69  N.  J.  Law,  7& 

Taxes  are  pecuniary  charges  imposed 
\jj  the  legislative  power  of  the  state  on 
property  to  raise  money  for  public  purposes, 
and  are  not  confined  exclusively  to  support 
of  the  government  The  term  '^tax"  Includes 
money  raised  for  public  purposes  in  general, 
whether  governmental  or  not,  and  may  be 
properly  levied  for  the  purpose  of  making  a 
donation  to  a  railroad  company  to  insure  the 
resumption  of  work  on  and  the  completion  of 
the  railroad,  tor  the  purpose  of  constructing 
a  railroad  is*  public  in  its  nature.  Davidson 
T.  Ramsey  County  Ck>m'rs,  18  Minn.  482, 
486  (611.  432,  434). 

Taxation  is  a  mode  of  raising  revenue 
for  public  purposes.  The  taxing  power  of 
the  state  extends  no  further  than  to  raise 
money  for  public  use.  The  Legislature  can^ 
not  legally  and  constitutionally  exercise  the 
right  of  taxation  in  such  manner  as  to  coerce 
the  citizen  to  aid  in  establishing  a  purely 
private  enterprise  or  projects  for  the  pay 
ment  of  municipal  bonds  issued  in  aid  of 
such  private  enterprise,  and  statutes  enact- 
ed for  such  a  purpose  are  unconstitutional 
and  void.  National  Bank  of  Cleveland  T. 
Caty  of  lola,  9  Kan.  689,  700. 

Taxation  is  a  mode  of  raising  revenue 
for  public  purposes  only,  and  when  it  is 
prostituted  to  objects  in  no  way  connected 
with  the  public  interests  it  ceases  to  be 
taxation  and  becomes  plunder.  People  v. 
Town  Board  of  Salem,  20  Mich.  462,  474,  4 
Am.  Rep.  400. 

As  d«e  and  svbjeet  to  levy* 

'Taxation,"  as  used  in  Act  Jan.  4,  1860, 
exempting  certain  property  from  taxation  by 
the  city  and  county  for  a  certain  period,  re* 
ferred  to  taxes  which  were  due  and  sub- 
ject to  levy  during  such  time  and  not  mere- 
ly those  which  should  be  assessed  during 
said  period.  Southern  Hotel  Co.  t.  SL  Louis 
County  Court,  62  Mo.  134^  136w 

As  jmdieial  aet. 

See  "Judicial  Act" 

As  Mhmr  lacal  or  UlecaL 

Under  Rev.  St  §  3224  [U.  S.  Comp.  St 
1901,  p.  2088],  declaring  that  no  suit  for  the 
purpose  of  restraining  the  assessment  or 
collection  of  any  tax  shall  be  maintained  in 
any  court,  it  is  held  that  the  word  "tax" 
Indudes  taxes  which  had  been  illegally  and 


wrongfully  levied,  as  well  as  those  which  are 
regular  and  valid.  Miles  v!  Johnson  (U.  S.) 
59  Fed.  38,  40. 

Under  14  Stat  162,  %  19,  declaring  that 
no  suit  shall  be  maintained  to  restrain  the 
collection  of  a  tax  alleged  to  have  been  erro* 
neously  or  illegally  assessed  or  collected  un* 
til  appeal  shall  have  been  duly  made  to  the 
Commissioner  of  Internal  Bevenue  according 
to  the  provisions  of  law  in  that  regard,  it 
is  held  that  the  word  "tax"  means  a  tax 
which  is  in  a  condition  to  be  collected  as  a 
tax  and  is  claimed  by  the  proper  public  of« 
fleers  to  be  a  tax,  although  on  the  other  side 
it  is  alleged  to  have  been  erroneously  or 
Illegally  assessed;  and  a  contention  that  the 
word  **tax*'  meant  only  a  legal  tax,  and 
that  an  illegal  tax  was  not  a  tax,  and  so  did 
not  fall  within  the  inhibition,  was  not  tena- 
ble. Snyder  v.  Marks,  3  Sup.  Ct  167, 169, 100 
U.  S.  189,  27  U  Ed.  901. 

Ooastrved  ia  plwaL 

The  word  "tax,"  as  used  in  B.  L.  IS  407, 
408»  giving  a  right  of  action  to  a  collector 
against  the  taxpayer  to  recover  a  tax,  will 
be  considered  to  mean  "taxes/*  under  the 
rule  of  construction  of  statutes  contained  in 
B.  Li.  S  2,  providing  that  words  importing 
the  singular  number  may  extend  and  be  ap- 
plied to  more  than  one  person  or  thing. 
Wheeler  v.  Wilson,  67  Vt  167,  168. 

As  A  taking. 

See  "Taking  (In  Eminent  Domain).** 

As  tax  leTj* 

The  word  "taxes"  is  oftentimes  used  in- 
terchangeably for  tax  levies,  and  is  so  used 
in  Code,  c  46,  S  46^  requiring  the  sheriff  of 
a  county  to  give  a  bond  as  collector  of  state 
and  county  taxes.  State  v.  Poling,  28  S.  E. 
930.  44  W.  Va.  312. 

Assessment  f  ov  improremeais. 

Taxes  are  impositions  for  purposes  of 
general  revenue,  while  assessments  are  spe- 
cial and  local  impositions  upon  property  in 
the  immediate  vicinity  of  an  improvement 
for  the  public  welfare,  which  are  necessary 
to  pay  for  the  improvement  and  made  with 
reference  to  the  special  benefit  which  such 
property  derives  from  the  expenditure.  Pal- 
mer V.  Stumph,  29  Ind.  829,  333,  335;  Wino- 
na &  St  P.  R.  Co.  V.  CII7  of  Watertown, 
44  N.  W.  1072,  1073,  1  S.  D.  46;  Holley  v. 
Orange  County,  39  Pac.  790,  792,  106  Cal. 
420;  Howes  v.  City  of  Racine,  21  Wis.  614, 
516;  Hale  v.  City  of  Kenosha,  29  Wis.  699, 
605;  Lima  v.  Lima  Cemetery  Ass*n,  42  Ohio 
St  128,  130,  51  Am.  Rep.  509;  Rldenour  v. 
Saffln,  12  Ohio  Dec.  288,  243;  Sharpe  t.  Speir 
(N.  Y.)  4  Hill,  76,  82. 

The  word  •*tax*'  or  "taxes*  does  not  in- 
clude   local   assessments*    unless   there    be 
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something  in  the  statute  in  which  it  is  found 
to  indicate  such  an  intention.  KilguB  v.  Trus- 
tees of  Orphanage  of  Good  Shepherd,  94 
Ky.  439,  444,  22  S.  W.  750,  757;  Ittner  v.  Rob- 
inson, 52  N.  W.  846,  847,  85  Neb.  133;  First 
Division  of  St  Paul  &  P.  B.  Go.  v.  City  of 
St.  Paul,  21  Minn.  526,  529;  In  re  Ford  (N. 
Y.)  6  Lans.  92,  95;  Taylor  v.  Boyd,  63  Tex. 
533,  541;  Pettibone  v.  Smith,  30  Wkly. 
Notes  Gas.  325,  329,  24  Atl.  693,  150  Pa.  118, 
17  L.  R.  A.  423;  Gity  of  Denver  v.  Knoveles, 
30  Pac.  1041,  1042,  17  Golo.  204,  17  L.  R.  A. 
135  (ciJng  Farrar  v.  City  of  St  Louis,  80 
Mo.  879;  Adams  v.  Undell,  5  Mo.  App.  197; 
Hammett  v.  Gity  of  Philadelphia,  65  Pa.  [15 
P.  F.  Smith]  146,  3  Am.  Rep.  615;  Emery 
V.  San  Francisco  Gas  Co.,  28  Gal.  345;  Speer 
V.  City  of  Athens,  85  Ga.  49,  11  S.  B.  802, 
9  L.  R.  A.  402;  Hale  v.  City  of  Kenosha, 
29  Wis.  599). 

The  words  "taxation"  and  "assessment,'' 
as  used  in  the  state  Constitution,  do  not  have 
the  same  signification.  The  power  of  taxa- 
tion is  a  power  which  the  Legislature  takes, 
from  the  law  of  its  creation,  to  impose  taxes 
upon  the  property  of  the  citizens  for  the 
support  of  the  government.  The  word  "as- 
sessment" is  employed  to  represent  those 
local  burdens  imposed  by  municipal  corpora- 
tions upon  property  bordering  upon  an  im- 
proved street,  for  the  purpose  of  paying  the 
cost  of  the  improvement,  and  laid  with  refer- 
ence to  the  benefit  the  property  is  supposed 
to  receive  from  the  expenditure  of  the  mon- 
ey. Property  not  benefited  by  the  improve- 
ment cannot  be  subject  to  an  assessment 
for  it  The  power  of  assessment  cannot  be 
exercised  as  an  independent  or  principal 
power,  like  that  of  taxation,  but  must  be 
used  as  an  incident  to  the  power  of  organiz- 
ing municipal  corporations.  Taylor  v.  Pal- 
mer, 31  Gal.  240,  250. 

A  local  assessment  can  only  be  levied  on 
land.  It  cannot,  as  a  tax  can,  be  made  a 
personal  liability  of  the  taxpayer.  It  is  an 
assessment  on  the  thing  supposed  to  be  ben- 
efited. A  tax  is  levied  on  the  whole  state, 
or  a  known  political  subdivision,  as  a  county 
or  town.  A  local  assessment  is  levied  on 
property  situated  in  a  district  created  for  the 
express  purpose  of  the  levy,  and  possessing 
no  other  function  or  even  existence,  than  to 
be  the  thing  on  which  the  levy  is  made.  A 
tax  is  a  continuing  burden,  and  must  be  col- 
lected at  stated  short  intervals  for  all  time, 
and  without  it  government  cannot  exist  A 
local  assessment  is  exceptional,  both  as  to 
time  and  locality.  It  is  brought  into  being 
for  a  particular  occasion  and  to  accomplish 
a  particular  purpose,  and  dies  with  the  pass- 
ing of  the  occasion  and  the  accomplishment 
of  the  purpose.  Town  of  Macon  v.  Patty,  57 
Miss.  378,  386,  34  Am.  Rep.  451. 

While,  in  a  general  sense,  it  may  be 
said  that  a  betterment  assessment  is  a  kind 


of  tax,  still  there  is  a  well-understood  differ- 
ence in  the  meaning  of  the  two  terms  aa 
generally  used  in  the  statutes.  The  word 
"tax"  is  used  when  one  is  speaking  of  the 
annual  tax,  or  any  other  tax  which  forms  a 
part  of  the  general  burden  for  public  pur- 
poses; while  the  word  "assessment"  is  used 
to  designate  the  amount  to  be  paid  into  the 
public  treasury  as  a  part  of  the  benefit  spe- 
cially received  by  reason  of  some  local  im- 
provement, and  it  cannot  be  assessed  unless 
there  be  such  benefit,  and  even  then  not  be- 
yond that.  The  value  of  the  estate  is  al- 
ways diminished  by  the  first,  but  never  by 
the  second.  This  distinction  between  the 
usual  legal  signification  of  the  words  seems 
to  be  quite  generally  recognized.  Boston 
Asylum  and  Farm  School  for  Indigent  Boys 
V.  Street  Com'rs  of  Olty  of  Boston,  62  N.  B. 
961,  962,  180  Mass.  485. 

The  word  "assessment"  is  frequentiy  ap- 
plied to  the  special  tax  imposed  upon  real 
estate  which  is  but  a  small  part  of  some  po- 
litical division  for  some  improvement  spe- 
cially adding  to  the  value  and  by  which  the 
public  is  also  benefited,  as  when  the  expense 
of  making  streets  in  front  of  certain  lots  is 
assessed  on  such  lots;  but  if  the  same  im- 
provement is  made  at  the  expense  of  the 
entire  city  or  ward  in  which  it  is,  then  the 
imposition  upon  the  property  of  the  entire 
city  or  ward  to  pay  the  expense  of  such  im- 
provement is  a  "tax,"  in  the  ordinary  sense 
in  which  that  word  is  used.  Howes  v.  City 
of  Racine,  21  Wis.  614,  5ia 

"Taxes  proper,  or  general  taxes,"  says 
Mr.  Justice  Brewer,  "proceed  upon  the  theory 
that  the  existence  of  government  is  a  neces- 
sity, that  it  cannot  continue  without  means 
to  pay  its  expenses,  that  for  those  means  it 
has  the  right  to  compel  all  citizens  and  prop- 
erty within  its  limits  to  contribute,  and  that  j 
for  such  contribution  it  renders  no  return  of  i 
special  benefit  to  any  property,  but  only  se-  | 
cures  to  the  citizen  that  general  benefit  which 
results  from  protection  to  his  person  and 
property,  and  the  promotion  of  those  various 
schemes  which  have  for  their  object  the  wel- 
fare of  all.  •  •  •  On  the  other  hand, 
special  assessments  or  special  taxes  proceed 
upon  the  theory  that,  when  a  local  improve- 
ment enhances  the  value  of  neighboring 
property,  that  property  should  pay  for  the 
improvement"  After  citing  several  authori- 
ties in  support  of  these  propositions,  among 
which  is  Cooley,  Tax'n,  p.  416,  c.  20,  he  fur- 
ther says:  "These  distinctions  have  been 
recognized  and  stated  by  the  courts  of  al- 
most every  state  in  the  Union,  and  a  collec- 
tion of  the  cases  may  be  found  in  any  of 
the  leading  text-books  on  Taxation.  Found- 
ed on  this  distinction  is  a  rule  of  very  gen- 
eral acceptance — that  an  exemption  from 
taxation  is  to  be  taken  as  an  exemption  sim- 
ply from  the  burden  of  ordinary  taxes,  taxes 
proper,  and  does  not  relieve  from  the  obliga- 
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Hon  to  pay  special  aaaessments."  Appeal  of 
Sewlckley  M.  B.  Ohurcb,  80  Atl.  1007,  1008^ 
165  Pa.  475. 

AaseBsments  for  sewen  and  curbing  are 
Dot  taxes,**  within  tbe  meaning  of  a  devise 
(or  life  requiring  the  life  tenant  to  pay  all 
taxes  on  the  property.  Chambers  v.  Cham- 
bers, 89  Aa  233,  20  R.  I.  870. 

The  word  'taxes,"  as  used  In  a  will  pro- 
riding  that  testator's  widow  should  pay  all 
taxes  assessed  against  the  house  during  her 
lifetime,  did  not  include  assessments  for 
permanent  Improyements.  Chamberlln  v. 
Gleason.  57  N.  B.  487,  489,  188  N.  Y.  214. 

Under  Bankr.  Act  July  1,  1898,  c.  541, 
S  64a,  30  Stat  563  [U.  S.  Oomp.  St  1901,  p. 
3447],  providing  that  all  taxes  legally  due 
and  owing  by  the  bankrupt  shall  be  entitled 
to  a  preferred  payment,  a  city  Is  entitled  to 
preference  In  the  payment  of  assessments 
leyled  for  local  Improyements.  In  re  Stalk- 
er (U.  S.)  123  Fed.  961,  964. 

An  assessment  Is  a  tax,  though  ordinarily 
understood  to  apply  to  specific  Impositions 
for  supposed  benefits  for  a  particular  work 
or  improvement  In  re  Van  Antwerp,  56  N. 
Y.  261,  265. 

The  distinction  which  has  sometimes 
been  attempted  to  be  made  between  assess- 
ments for  local  Improvements  of  this  char- 
acter (street  pavements)  and  taxes  does  not 
rest  upon  any  sound  foundation,  and  seems 
to  have  led  to  much  confusion.  An  assess- 
ment for  the  paving  of  an  avenue  constitutes 
a  tax.  Lefevre  v.  City  of  Detroit  2  Mich. 
586,596. 

An  "assessment  for  betterment,"  under 
the  statutes  upon  the  laying  out  of  a  high- 
way, Is  a  tax.  But  It  is  not  an  ordinary 
tax.  It  is  an  extraordinary  assessment  laid 
on  the  premises.  In  view  of  the  permanently 
increased  value  of  the  estate  by  reason  of 
tbe  public  Improvement  In  the  vicinity. 
Plymton  v.  Boston  Dispensary,  106  Mass. 
544,  547  (citing  Harvard  College  v.  Alder- 
men of  City  of  Boston,  104  Mass.  470). 

An  ordinance  requiring  lot  owners  to 
constmct  a  pavement  In  front  of  their  lots, 
and  empowering  the  constable.  In  case  of 
their  failing  so  to  do,  to  construct  the  same 
and  collect  the  cost  from  the  owner  of  the 
particular  lot  does  not  levy  a  tax.  City  of 
Franklin  v.  Maberry,  25  Tenn.  (6  Humph.) 
368,  372,  44  Am.  Dec.  315. 

Tlie  word  "taxes,"  as  used  In  an  offer 
to  Bell  property  for  a  certain  sum,  net,  free 
of  all  commissions,  taxes,  etc.,  Includes  spe- 
cial assessments.  Glbbs  v.  People's  Nat 
Bank  of  Claremont,  64  N.  E.  1060,  1062,  198 
III  807. 

A  special  assessment  for  street  Improve- 
ments is  a  ''tax,'*  within  Rev.  St  t  1114,  pro- 
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vldlng  that  the  town  treasurer  shall  be 
credited  by  the  county  treasurer  with  the 
amount  of  unpaid  taxes  returned  by  him, 
and  that  from  thenceforth  the  same  shall  be- 
long to  the  county.  Sheboygan  Oo.  v.  City  of 
Sheboygan,  11  N.  W.  598,  599,  54  WU.  415. 

The  word  'taxes,"  as  used  In  a  resolu- 
tion of  a  city  council,  fixing  the  tax  col- 
lector's commission  at  a  certain  per  cent  on 
all  taxes  collected  by  him,  embraces  not  only 
the  tax  levied  for  state  or  municipal  pur- 
poses only,  but  also  embraces  taxes  levied 
for  the  payment  of  local  Improvements.  City 
of  Hagerstown  y.  Startzman,  49  Atl.  838, 
839,  93  Md.  606. 

Under  Const  art  7,  t  13,  requiring  every 
law  Imposing  a  tax  to  state  the  tax  and  Its 
object  etc.,  a  local  assessment  for  street  Im- 
provements Is  not  a  tax.  In  re  Ford  (N.  Y.) 
6  Lans.  92,  96. 

•Taxes,"  as  used  In  Laws  1879,  c.  107, 
§§  85,  86,  providing  that  all  taxes  shall  be 
due  on  a  certain  date,  and  fixing  a  time  of 
the  year  after  which  the  grantee  of  real  es- 
tate Is  required  to  pay  the  taxes,  in  the  ab- 
sence of  an  agreement  to  the  contrary.  It  « 
to  be  construed  as  including  special  assess- 
ments. Tull  V.  Royston,  2  Pac.  866^  868,  30 
Kan.  617. 

Under  Act  April  21,  1858,  providing  that 
the  real  property  of  a  railroad  company,  ex- 
cept the  superstructure  of  the  road  and  wa- 
ter station,  shall  be  subject  to  taxation  by 
ordinance  for  city  puri)08es,  such  property  Is 
subject  to  assessments  for  gtreet  Improve- 
ments. City  of  Philadelphia  v.  Philadelphia 
&  E.  R.  Co.,  85  Atl.  610,  611,  177  Pa.  292. 

The  word  **tax,"  In  Amendatory  Revenue 
Law  Wash.  1899,  p.  302,  t  20,  declaring  that 
the  holder  of  a  general  tax  certificate,  before 
bringing  an  action  to  foreclose  the  lien,  shall 
pay  the  'taxes"  that  have  accrued  on  the 
property,  does  not  Include  assessments  for 
street  improvements.  McMillan  v.  City  of 
Tacoma,  67  Pac.  68»  26  Wash.  358. 

As  ''assessment'*  Is  taxation,  it  Is  said 
that  the  word  "taxes,"  as  used  In  a  statute 
providing  that  "the  executor  shall  pay  the 
debts  of  the  decedent  In  the  following  oi^ 
der:  •  •  •  (2)  Taxes  assessed  upon  the^ 
estate  of  the  deceased  prior  to  his  death" — 
must  be  held  to  include  "assessment";  but 
It  was  held  that  as  assessments,  such  as 
street  assessments,  were  not  a  personal  debt 
of  the  decedent  and  merely  a  charge  on  the 
land,  It  would  not  be  Included.  In  re  Hun, 
28  N.  Y.  Sapp.  253,  254,  7  Misc.  Rep.  409. 

Same— Ad  Talorem  assessment* 

"Taxation"  and  "assessments"  are  not 
in  all  respects  Identical.  An  assessment  Im- 
plies a  tax  of  a  particular  kind,  predicated 
upon  the  principle  of  equivalents  or  benefits 
which  are  peculiar  to  the  persons  or  property^ 
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charged  therewith,  and  which  are  said  to  be 
assessed  or  appraised  according  to  the  meas- 
ure or  proportion  of  such  equivalents,  where- 
as a  simple  tax  is  imposed  for  the  purpose 
of  supporting  the  government  generally, 
without  reference  to  any  special  advantage 
which  may  be  supposed  to  accrue  to  the  per- 
sons taxed.  Therefore  Const,  art  12,  S  2, 
providing  that  ''laws  shall  be  passed  taxing 
all  real  and  personal  property  according  to 
its  true  value  in  money,"  does  not  apply  to 
assessments  for  street  improvements.  Ride- 
noor  V.  Baffin  (Ohio)  1  Handy,  464,  473. 

The  terms  **taxes'*  and  "taxation"  have, 
respectively,  the  same  meaning  wherever 
found  in  article  11  of  the  Constitution,  which 
requires  that  all  taxes  shall  be  assessed  in 
exact  proportion  to  the  value  of  such  prop- 
erty. The  taxes  which  must  be  laid  on  a 
basis  of  value  in  section  1  constitute  the  tax- 
ation referred  to  for  state  purposes  in  sec^ 
tion  4,  for  county  purposes  in  section  5,  and 
for  municipal  purposes  in  section  11,  and 
therefore  the  only  municipal  taxation  which 
the  Constitution  requires  to  be  assessed  in 
exact  proportion  to  the  value  of  the  property 
Is  that  embraced  in  the  terms  of  section  7, 
so  that  assessments  for  paving  streets  are 
not  taxes  within  such  section,  limiting  the 
rate  in  cities  for  each  year.  City  of  Bir- 
mingham V.  Klein,  7  South.  386,  387,  89  Ala. 
461,  8  L.  B.  A.  869. 

That  provision  of  the  Constitution  of 
Missouri  which  requires  all  property  subject 
to  taxation  to  be  taxed  in  proportion  to  its 
value  is  applicable  only  to  taxation  In  its 
usual,  ordinary,  and  received  sense,  and 
taxation  for  general  state,  county,  city,  and 
town  purposes,  and  not  to  local  assessments. 
Egyptian  Levee  Co.  v.  Hardin,  27  Mo.  495, 
497,  72  Am.  Dec  276. 

While  the  authority  of  a  city  council  to 
make  improvements  within  the  municipality, 
and  to  levy  assessments  therefor  upon  the 
property  especially  benefited,  is  derived  from 
the  general  power  of  taxation,  yet  such  as- 
sessments are  not  "taxes,"  under  that  pro- 
vision of  the  organic  act  which  provides  that 
;'all  property  subject  to  taxation  shall  be 
taxed  in  proportion  to  its  value."  Such  as- 
sessments are  no  part  of  those  general  taxes 
which  are  imposed  for  the  purpose  of  carry- 
ing on  the  ordinary  expenses  of  government, 
and  do  not  fall  within  the  prohibition  of  the 
organic  act  Jones  v.  Holzapfel,  68  Pac  511, 
514,  11  Okl.  405. 

Same— CoUeotion,  interest,   and  penal- 
ties. 

"Tax,"  as  used  in  Rev.  St  1889,  c.  120^ 
S  129,  which  provides  that,  when  land  has 
been  forfeited  for  nonpayment  of  taxes,  the 
back  taxes,  together  with  the  penalty  of  25 
per  cent  thereof,  shall  be  added  to  the  tax 
for  the  current  year,  Is  employed  strictly. 


and  Is  not  synonymous  with  "assessment," 
and  hence  the  statute  does  not  authorize  the 
Imposition  of  such  penalty  on  back  special 
assessments.  Hosmer  v.  Hunt  Drainage 
Dist,  25  N.  B.  747,  748,  134  Ul.  317. 

"Taxes,"  as  used  in  Acts  1861«  c  94. 
providing  that  all  taxes  which  may  be  levied 
in  the  city  of  Baltimore  shall  be  collected 
within  four  years  from  the  levying  of  the 
same,  and  the  collection  of  taxes  shall  not 
be  enforced  by  law  after  the  lapse  of  that 
time,  means  general  taxes  imposed  on  all 
persons  for  state  and  city  purposes  within 
the  territorial  limits,  according  to  the  value 
of  their  property,  in  consideration  of  the  pro- 
tection which  the  government  affords  alike 
to  all,  and  does  not  include  a  local  assess- 
ment which  Is  a  tax  levied  occasionally, 
which  may  be  required  upon  a  limited  class 
of  persons  interested  in  a  local  improvement 
and  who  are  presumed  to  be  benefited  by 
the  improvement  over  and  above  the  or^ 
dinary  benefit  which  the  community  in  gen 
eral  derive  from  the  expenditure  of  the  mon- 
ey. Gould  V.  City  of  Baltimore,  59  Md.  378, 
379. 


The  term  "taxes"  includes  special  i 
ments  by  municipal  corporations  for  public 
improvements,  and  therefore  such  assess- 
ments do  not  bear  interest  unless  so  pro- 
vided by  statute.  Sargent  v.  Tuttle,  34  Atl. 
1028^  1029,  67  Conn.  162,  32  L.  R.  A.  822. 

An  assessment  for  the  benefit  of  a  local 
public  Improvement  is  in  its  nature  a  tax, 
and  as  such  carries  no  interest  by  way  of 
penalty  for  nonpayment  unless  the  law  ex- 
pressly so  provides.  Vicksburg,  S.  &  P.  R. 
Co.  V.  Traylor,  29  South.  141,  145,  104  La. 
284. 

Under  an  act  providing  that  all  real  es- 
tate upon  which  taxes  remain  due  and  un- 
paid on  the  10th  day  of  March  annually 
shall  be  deemed  delinquent,  and  all  such  due 
and  unpaid  taxes  shall  bear  interest  after 
the  iBt  day  of  May,  etc.,  it  Is  held  that  the 
word  "taxes"  was  not  Intended  by  the  Legis- 
lature to  include  special  assessments,  but  re- 
lated to  ordinary  taxes  levied  for  state,  coun- 
ty, and  municipal  purposes.  Murphy  v.  Peo- 
ple, 11  N.  B.  202,  205, 120  111.  234. 

The  provisions  of  article  1,  tit  6,  of 
the  Galveston  city  charter  of  1876,  and  Act 
Aug.  19,  1876,  S  10,  to  enforce  the  collection 
of  delinquent  taxes  on  lands  assessed  since 
1870,  refers  to  ordinary  taxation,  and  not  to 
assessments  for  local  improvements,  such  as- 
sessments are  not  within  the  meaning  of 
the  word  "taxation,"  as  employed  by  the 
Constitution  and  statutes.  Allen  v.  City  of 
Galveston,  51  Tex.  302,  320. 

A  statute  which  imposes  damages  for 
wrongfully  enjoining  the  collection  of  taxes 
does  not  apply  to  an  assessment  made  un- 
der an  order  of  court  to  pay  a  judgment 
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against  a  parish,  as  such  an  asaessment  la 
not  a  tax.  Wilson  y.  Anderson,  28  La.  Ann. 
26L 

The  word  ••taxes,"  as  need  In  the  Gen- 
eral Statutes  of  Kansas  relating  to  the  sale 
by  the  county  treasurer  for  delinquent  taxes, 
and  providing  that  all  taxes  collected  by  the 
county  treasurers  shall  be  paid  over  to  the 
city  treasurer  as  fast  as  collected,  etc.,  is 
used  In  its  general  sense,  and  includes  as- 
sessments assessed  for  local  improyements. 
Smith  v.  City  of  Frankfort,  42  Pac.  1003, 
1005,  2  Kan.  App.  411. 

Street  assessments  are  taxes,  within  Ky. 
St  f  3412,  making  it  the  duty  of  tax  col- 
lectors of  a  city  of  the  third  class  to  collect 
all  taxea  Delker  v.  City  of  Owensboro  (Ky.) 
61  S.  W.  362. 

Gomp.  St  1803.  c.  12a,  S  91,  declares 
that  the  city  treasurer,  on  or  before  the 
first  Monday  of  September  of  each  year, 
shall  make  out  and  deliver  to  the  county 
treasurer  a  full  and  complete  list  of  all  lots, 
lands,  or  real  estate,  against  which  at  that 
time  any  taxes  and  assessments  for  the  pre- 
ceding year  remained  uncollected,  together 
with  the  amount  of  such  taxes  or  assess- 
ments chargeable  against  each  lot  or  parcel 
of  real  estate  set  opposite  the  same,  and  it 
shall  be  the  duty  of  the  county  treasurer  to 
advertise  and  sell  the  lots  and  real  estate 
in  such  delinquent  list  described  for  the  pur- 
pose of  paying  all  such  taxes  or  assess- 
ments. Held,  that  the  word  'naxes,"  as 
used  In  such  section,  was  not  to  be  con- 
strued as  synonymous  with  ^'assessments," 
since,  if  it  had  been  intended  that  the  two 
words  were  used  synonymously,  they  would 
not  have  been  separated  by  the  disjunctive 
conjunction  "or,"  and  that  the  word  *'as- 
sessments,"  as  there  used,  meant  special 
taxes  or  local  assessments,  and  that  the 
word  "taxes"  was  used  to  mean  those  year- 
ly impositions  levied  by  the  corporation  for 
general  purposes.  State  v.  Irey,  00  N.  W. 
001,  606,  42  Neb.  ISO. 


The  word  "taxes,**  as  used  In  a  lease 
by  which  defendant  agrees  to  pay  all  taxes 
assessed  on  the  lot  and  the  improvements 
erected  on  it  during  the  continuance  of  the 
lease,  includes  special  assessments  for  local 
improvements.  Gassady  v.  Hammer,  17  N. 
W.  588,  62  Iowa,  859;  Blake  v.  Baker,  115 
Mass.  188;  Pettlbone  v.  Smith,  24  Atl.  693, 
150  Pa.  118,  17  L.  R.  A.  423. 

The  word  'taxes,"  aa  used  in  a  covenant 
tt  a  tenant  whereby  he  covenants  "to  pay 
all  the*  taxes  that  may  be  assessed  and 
leTied  within  his  temit''  must  be  presumed 
to  be  used  in  its  common  and  ordinary  ac- 
ceptation and  meaning,  and  therefore  the 
tenant  is  not  liable  for  grading  and  paving 


assessments.    liongmore  y.  Tiema^  (Pa.)  8 
Pittsb.  R.  62,  64. 

A  covenant  in  a  lease  that  the  lessee 
shall  pay  the  taxes  of  every  name  and  kind 
that  shall  be  assessed  on  the  premises  dur- 
ing the  term  does  not  include  an  assessment 
for  benefit  Imposed  by  authorities  of  the 
city  in  which  the  lands  lie  to  provide  for 
the  expenses  of  a  local  improvement 
Beals  y.  Providence  Rubber  Oa,  11  R.  I.  881, 
382,  23  Am.  Rep.  472. 

The  power  to  levy  special  assessments  is 
derived  from  the  taxing  power  of  the  govern- 
ment; but  the  word  "taxes,"  without  more, 
is  not  generally  understood  to  include  assess^ 
ments,  and  hence  a  tenant  agreeing  to  pay 
taxes  on  the  leased  premises  is  not  required 
to  pay  special  assessments  thereon.  Ittner 
T.  Robinson,  52  N.  W.  846,  847,  35  Neb.  133. 

The  word  "assessment"  as  used  in  a 
lease,  obligating  the  lessee  to  pay  all  assess- 
ments whatsoever  levied,  did  not  bind  him 
to  the  payment  of  state,  city,  and  county 
taxes  for  general  purposes;  for,  though  the 
word  "assessment"  is  often  used  to  signify 
a  proceeding  which  includes  taxes  in  the 
above  connection,  it  was  used  as  a  proper 
specific  designation  of  the  charges  on  the 
property,  in  which  sense  it  does  not  include 
general  taxes.  The  popular  understanding 
and  use  of  the  word  makes  it  refer  specific- 
ally to  those  charges  imposed  on  real  prop- 
erty by  the  city  to  defray  the  expense  of 
local  improvements  in  proportion  to  the 
benefits  received,  and  this  distinction  be- 
tween "assessments"  and  "taxes"  is  ob- 
served in  the  enactments  of  the  Legislature, 
in  all  of  which  the  word  "assessments"  is 
used  as  meaning  an  entirely  different  pro- 
ceeding or  thing  from  "taxetf."  Stephanl  v. 
Catholic  Bishop  of  Chicago^  2  DL  App.  (2 
Bradw.)  249,  252. 

A  special  assessment  for  paving  is  not 
a  "tax,"  or  public  due  of  any  kind,  within 
the  meaning  of  a  lease  requiring  a  certain 
annual  rent  besides  "all  taxes  and  public 
dues  of  any  kind";  the  court  stating  that 
the  phrase  in  question  extended  only  to  or- 
dinary and  usual  taxes  and  public  dues, 
and  could  not  be  regarded  as  including  an 
expense  which,  like  the  one  in  question,  was 
unknown  to  the  parties,  incalculable  as  to 
amount,  uncertain  as  to  time,  and  In  which 
the  lessee  could  have  no  certain  interest 
Boiling  V.  Stokes  (Va.)  2  Leigh,  178,  181,  21 
Am.  Dec.  606. 

The  exception  of  the  taxes  for  1808  from 
the  covenant  in  a  deed  against  incumbrances 
did  not  include  an  assessment  for  the  con- 
struction of  a  sewer.  Smith  y.  Abington 
Say.  Bank,  42  N.  E.  1133,  165  Mas&  285. 

Special  assessments  for  improving  the 
streets  •f  ths  dty  are  not  taxe%  and  hence 
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do  not  come  within  the  exceptions  of  a  cove- 
nant against  Incumbrances  In  a  warranty 
deed,  except  taxes.  Cleveland  Park  Land 
&  Improvement  Co.  v.  Campbell,  65  Mo.  App. 
109,  113. 

There  is  no  doubt  that  the  word  'taxes,** 
tn  a  deed  conveying  land  clear  from  taxea 
may  be  used  in  such  a  way  as  to  Include  or 
exclude  an  assessment  for  a  sewer.  In 
Smith  V.  Abington  Sav.  Bank,  165  Mass.  285, 
42  N.  E.  1133,  an  exception  of  "the  taxes 
assessed  for  the  year  1803"  from  a  covenant 
against  incumbrances  in  a  deed  was  held  to 
refer  only  to  the  ordinary  annual  taxes, 
and  not  to  embrace  such  a  lien;  and  where 
a  deed  conveyed  a  good  title,  free  of  taxes, 
it  included  the  special  assessment.  Williams 
V.  Monk,  60  N.  E.  3&I.  179  Mass.  22. 

Assessments  for  street  and  sidewalk  Im- 
provements  are  not  within  the  covenant  of 
a  lessee  to  pay  the  water  tax  and  half  of 
all  other  taxes  levied  on  the  property.  De 
dercq  v.  Barber  Asphalt  Paving  Co.,  47  N. 
B.  367.  167  111.  215. 

Where  a  covenant  in  a  deed  Is  to  the 
effect  that  the  premises  were  free  from  In* 
cumbrances,  except  taxes,  it  is  possible  for 
the  grantee  to  establish  a  construction  of  the 
term  "taxes"  which  would  exclude  local  as- 
sessments. Sullivan  V.  Hamilton,  43  N.  Y. 
Supp.  302,  18  App.  Div.  140. 

The  word  "assessments,"  as  used  In  a 
deed  of  lots  sold  under  ordinance  of  1790, 
providing  that  the  lots  shall  be  held  forever 
on  payment  of  the  ground  rent,  but  shall  be 
subject  to  all  such  assessments  and  burdens 
as  might  be  in  common  with  other  lot  hold- 
ers in  the  city,  will  not  be  construed  In  its 
more  modern  meaning  of  a  peculiar  kind  of 
tax  levied  upon  land  specially  benefited  by 
improvements  which  are  to  be  paid  for  by 
such  assessments.  The  fact  is  notorious 
that  a  century  ago  special  assessments  of 
this  kind  on  the  lands  benefited  were  not 
usual  in  this  country,  and  at  that  time  the 
word  "assessment"  was  used  as  synony- 
mous with  rates  or  taxes  generally.  Hence 
such  lands  are  not  exempt  from  taxation. 
Wells  V.  City  of  Savannah,  21  Sup.  Ct.  697, 
701,  181  U.  S.  531,  45  L.  Ed.  986;  Id.,  82  S. 
B.  669,  670,  107  Ga.  1. 

Same— Equality  and  vnif  ormity. 

Constitutional  provisions  that  all  'tax- 
es'* or  "taxation'*  shall  be  equal  and  uniform 
apply  only  to  general  taxation,  and  have  no 
application  to  local  assessments.  Missouri, 
K.  &  T.  Trust  Co.  v.  Smart,  25  South.  443, 
446,  51  La.  Ann.  416;  Motz  v.  City  of  De- 
troit, 18  Mich.  495,  514;  Woodbridge  v.  City 
of  Detroit,  8  Mich.  274,  280;  Chambers  v. 
Satterlee,  40  Cal.  497;  Emery  v.  San  Fran- 
cisco Gas  Co.,  28  Cal.  345,  356;  Taylor  v. 
Boyd,  63  Tex.  533,  541;  Beaumont  v.  City 
of  Wilkes-Barre,  21  Atl.  888,  891,  142  Pa. 


198;  Speer  y.  City  of  Athens,  11  8.  B.  802, 
805,  85  6a.  49,  9  L.  R.  A.  402;  Gosnell  v. 
City  of  Louisville,  46  S.  W.  722,  725,  104  Ky. 
201;  Bond  v.  City  of  Kenosha,  17  Wis.  284, 
288. 

In  the  ordinary  use  of  the  worda  '*tax'* 
and  "assessments,**  there  la  a  recognized 
difference  between  their  meaning.  The  one 
does  not  in  any  sense  Include  the  other. 
Thus  a  constitutional  provision  that  taxation ' 
shall  be  equal  and  uniform  throughout  the 
state  does  not  apply  to  local  assessments  on 
private  property  to  pay  for  local  improve- 
ments. So  a  provision  of  the  Constitution 
of  a  state  which  requires  'the  rule  of  taxa- 
tion to  be  uniform,*'  in  connection  with  an- 
other provision  that  "it  shall  be  the  doty 
of  the  Legislature  to  provide  for  the  or- 
ganization of  cities  and  to  restrain  their 
power  of  taxation,  assessment,*'  etc.,  "so  as 
to  prevent  abuses  in  assessments  and  taxa- 
tion,** is  also  construed  not  to  apply  to  spe- 
cial assessments  by  municipal  corporations 
made  by  authority  of  the  Legislature  for 
local  improvements.  Lake  Shore  &  M.  S. 
Ry.  Co.  V.  City  of  Grand  Rapids,  60  N.  W. 
767.  770,  102  Mich,  374,  29  L.  B,  A.  195 
(quoting  Dill.  Mun.  Corp.  t  778). 

An  assessment  for  improving  a  street  in 
a  city  is  a  tax,  and  hence  must  be  levied 
with  uniformity.  Whiting  v.  Quackenbush, 
54  Cal.  306,  310. 

''Taxing,*'  as  used  In  the  Oonstitntion, 
providing  that  laws  shall  be  paased  taxing 
by  uniform  rule,  etc.,  all  property  accord- 
ing to  its  true  value,  etc.,  should  not  be 
construed  as  distinguished  tiom  the  word 
"assessing,**  as  meaning  that  the  term  "tax** 
is  applicable  to  a  general  tax,  while  an  as- 
sessment relates  merely  to  a  levy  under  a 
local  ordinance,  but  should  be  construed  to 
apply  to  local  improvement  assessments  of 
a  city.  Peay  y.  City  of  Littie  Rock,  82  Ark. 
31,  35. 

A  tax  for  lawful  improvements,  levied 
on  the  property  within  a  district  created  by 
an  act  of  the  Legislature,,  authorizing  the 
imposition  of  the  tax,  Is  a  tax  within  the 
meaning  of  Const,  art  11,  S  18,  providing 
that  "taxation"  shall  be  equal  and  uniform 
through  the  state,  and  that  all  property  shall 
be  taxed  in  proportion  to  its  value,  to  be  as- 
certained as  dh-ected  by  law.  Smith  v.  Far- 
relly,  52  Cal.  77,  81. 

The  term  "taxation,"  as  used  in  Const 
art.  1,  S  32,  declaring  that  no  tax  or  duty 
shall  be  imposed  without  the  consent  of  the 
people,  or  their  representatives  in  the  legis- 
lative assembly,  and  that  all  taxation  shall 
be  equal  and  uniform,  can  be  limited  alone 
to  the  meeting  of  such  expenses  as  are 
necessary  for  the  maintenance  of  the  genera/ 
government  of  state,  county,  city,  etc.,  and 
that  the  full  power  resides  in  the  legislative 
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assembly  to  provide  for  other  expenses  be- 
longing to  any  other  branch  of  taxation,  in 
ibeir  discretion,  which  discretion  Is  final. 
The  granting  by  the  Legislature  to  a  city 
of  the  right  to  apportion  expenses  for  im- 
proTing  a  street  on  the  adjacent  lots  was, 
therefore,  a  rightful  exercise  of  leglslatlTO 
authority.  King  y.  City  of  Portland,  2  Or. 
148,  157. 

Saae— CzemptioBS* 

Property  exempt  from  taxation  is  still 
Uable  for  assessments  for  a  public  improve- 
ment.  Tates  y.  City  of  Milwaukee,  66  N.  W. 
248,  249,  92  Wis.  352. 

A  statute  exempting  from  all  taxation 
property  granted  a  railroad  company  did  not 
exempt  it  from  a  "special  assessment"  for 
municipal  improyements.  Winona  &  St.  P. 
R.  Co.  y.  City  of  Watertown,  44  N.  W.  1072, 
1073,  1  8.  D.  46. 

A  special  tax  on  a  railroad,  in  lieu  of  all 
other  taxes,  does  not  confer  an  exemption 
from  special  assessments  for  local  improye- 
ments. Lake  Shore  &  M.  S.  Ry.  Co.  y.  City 
of  Grand  Rapids,  60  N.  W.  767,  770,  102 
Mich.  374.  29  L.  R.  A.  195.  The  word  "tax,'^ 
as  used  In  Connecticut  statutes  imposing  a 
tax  upon  a  railroad  company  and  proyldlng 
that  the  tax  so  imposed  shall  take  the  place 
and  be  In  lieu  of  all  other  taxes  on  the  rail- 
road, does  not  include  a  local  assessment  im- 
posed for  a  local  improyement.  City  of 
Bridgeport  y.  New  York  &  N.  H.  R.  Co.,  36 
Conn.  255,  262,  4  Am.  Rep.  63. 

A  railroad  company,  which  by  its  char- 
ter Is  exempt  from  all  "taxation"  of  eyery 
kind,  is  neyertheless  liable  to  a  special  tax 
levied  on  Its  right  of  way  for  street  paying; 
special  taxation  for  local  improyements  not 
being  in  the  nature  of  taxation,  but  being 
based  on  the  doctrine  of  compensation  for 
the  benefit  receiyed  from  the  improyement 
Illinois  Cent  R.  Co.  y.  City  of  Decatur,  18 
N.  E.  315,  316,  126  111.  92,  1  L.  R.  A.  613. 

The  proylsion  of  the  act  '^o  proyide  for 
raising  taxes  for  the  use  of  the  state  upon 
certain  corporations,*'  etc.,  exempting  from 
assessment  and  taxation,  saye  as  proylded 
for  In  the  act,  the  capital  stock  and  per^ 
Bonal  property  of  the  corporations  specified, 
applies  only  to  state  taxation,  and  does  not 
affect  the  right  of  municipal  authorities  to 
assess  and  tax  such  property  for  local  pur- 
poses. People  V.  Dayenport,  91  N.  Y.  574, 
675. 

A  gross  earnings  tax  on  a  railroad,  "in 
lien  of  all  taxes  and  assessments  whateyer," 
relleyes  it  from  any  charge  or  special  tax 
imposed  on  the  property  for  local  Improye- 
ments. First  Dlyision  of  St.  Paul  &  P.  R. 
Go.  y.  City  of  8t  Paul,  21  Minn.  526,  529; 
City  of  St  Paul  y.  St  Paul  &  a  0.  R.  Co., 
23  Minn.  469,  471. 


Under  the  charter  of  a  railroad  author- 
ising the  taxation  of  its  capital  stock,  and 
proyldlng  that  *'no  other  or  further  tax  or 
Imposition"  should  be  leyied,  it  was  not  lia- 
ble for  an  assessment  for  a  portion  of  the 
damages  and  expenses  of  altering  and  widen- 
ing a  street  used  by  its  tracks.  New  Jersey 
R.  &  Transp.  Oo.  y.  City  of  Newark,  27  N.  J. 
Law  (3  Dutch.)  185,  198. 

The  phrase  "exempt  from  taxation,*'  as 
used  in  the  statutes  of  Illinois,  proyldlng  that 
the  property  of  the  Illinois  &  Michigan  Canal 
shall  be  exempt  from  taxation  of  eyery  de- 
scription, etc.,  does  not  Include  assessments 
for  improyements.  Trustees  of  Illinois  &  M. 
Canal  y.  City  of  Chicago,  12  111.  (2  Peck)  403, 
406. 

An  exemption  of  the  lands  of  a  manu- 
facturing corporation  from  "taxes,  charges, 
I  and  impositions"  does  not  relieye  it  from 
I  assessments  for  street  improyements.  City 
'  of  Paterson  y.  Society  for  Establishing  Use- 
ful Manufactures,  24  N.  J.  Law  (4  Zab.)  885, 
[400. 

The  exemption  of  the  property  of  a  re- 
,  llglous  or  charitable  institution  from  "tax- 
ation" does  not  exempt  it  from  assessments 
for  local  improyements.  Boston  Asylum  & 
Farm  School  for  Indigent  Boys  y.  Street 
Com*rs  of  City  of  Boston,  62  N.  E.  961,  962, 
180  Mass.  485;  Boston  Seamen's  Friend  Soc. 
y.  City  of  Boston,  116  Mass.  181,  183,  17  Am. 
Rep.  153;  First  Presbyterian  Church  y.  City 
of  JFt  Wayne,  36  Ind.  338,  339,  10  Am.  Rep. 
35;  In  re  College  St,  8  R.  I.  474,  483;  Lake 
Shore  &  M.  S.  Ry.  Co.  y.  City  of  Grand  Rap- 
ids, 60  N.  W.  767,  769,  102  Mich.  374,  29  L. 
R.  A.  195;  In  re  City  of  New  York  (N.  Y.) 
11  Johns.  77,  80,  81;  Rooseyelt  Hospital  y. 
aty  of  New  York,  84  N.  Y.  108, 112;  Sheehan 
y.  Good  Samaritan  Hospital,  50  Mo.  155,  157, 
11  Am.  Rep.  412;  City  of  Chicago  y.  Baptist 
Theological  Union,  2. N.  a  254,  256,  115  111. 
245;  City  of  Louisyille  y..  McNaughten  (Ky.) 
44  S.  W.  880.  Nor  does  an  exemption  from 
"taxation  for  goyemmental  purposes."  Kil- 
gus  y.  Trustees  of  Orphanage  of  the  Good 
Shepherd,  22  S.  W.  750,  751,  94  Ky.  439,  15 
Ky.  Law  Rep.  318.  Nor  an  exemption  from 
"all  taxation  by  state  or  local  laws  for  any 
purpose  whateyer."  Zable  y.  Louisyille  Bap- 
tist Orphans'  Home,  17  S.  W.  212,  213,  92  Ky. 
89,  13  L.  R.  A.  668.  But  an  exemption  from 
"all  taxes  and  assessments"  relleyes  it  from 
assessments  for  local  improyements.  Pro- 
prietors of  Swan  Point  Cemetery  y.  Tripp,  14 
R.  I.  199,  203;  Hudson  County  Catholic  Pro- 
tectory y.  Board  of  Township  Committee  of 
Kearney  Tp.,  28  Atl.  1043,  1044,  56  N.  J. 
Law  (27  Vroom)  385.  Contra,  see  Protestant 
Foster  Home  Soc.  y.  City  of  Newark,  35  N. 
J.  Law  (6  Vroom)  157,  162,  10  Am.  Rep.  223; 
Id.,  36  N.  J.  Law  (7  Vroom)  478,  13  Am.  Rep. 
464.  Likewise  an  exemption  from  "taxation, 
excepting  for  state  purposes."    Oliye  Ceme- 
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tery  Co.  ▼.  City  of  PhUadelphla.  93  Pa.  129, 
132,  39  Am.  Rep.  732. 

Within  Act  May  11,  1874,  exempting 
churches  and  schoolhouses  belonging  to  any 
county  and  certain  other  public  buildings 
from  all  and  erery  county,  dty,  borough, 
bounty,  road,  school,  and  poor  tax,  an  as- 
sessment for  the  purpose  of  building  a  school 
Is  a  "tax."  That  such  assessment  is  a  tax 
is  definitely  settled  tn  the  case  of  Olive  Cem- 
etery Co.  V.  City  of  Philadelphia,  93  Pa.  129, 
39  Am.  Rep.  732,  where  it  is  said:  ''It  is  con- 
ceded, however,  that  the  authority  to  make 
and  collect  such  assessments  Is  delegated  by 
the  commonwealth.  If  it  does  not  emanate 
from  the  inherent  powers  of  the  government 
to  levy  and  collect  taxes,  it  is  difficult  to  un- 
derstand whence  It  comes.  The  only  war- 
rant for  delegating  such  authority  must  be 
either  in  the  right  of  eminent  domain  or  in 
the  taxing  power.  It  cannot  be  found  in  the 
former;  hence  it  must  be  in  the  latter." 
City  of  Erie  v.  First  Universalist  Church,  105 
Pa.  278,  279. 

An  exemption  of  public  buildings  from 
"taxation"  does  not  include  special  assess- 
ments. Adams  County  v.  City  of  Qulncy,  22 
N.  E.  624,  626,  130  111.  666,  6  L.  R.  A.  155. 

An  assessment  for  purposes  of  Irriga- 
tion against  the  pueblo  lands  of  a  city,  which 
are  vacant,  unoccupied,  and,  when  Irrigated, 
susceptible  of  cultivation,  by  an  irrigation 
distriot,  is  not  a  tax,  within  the  considera- 
tion exempting  municipal  property  from  tax- 
ation. City  of  San  Diego  v.  Linda  Yista  Irr. 
Dist.,  41  Pac.  291,  292,  108  Cal.  189. 

The  exemption  of  real  estate  of  incor- 
porated agricultural  societies  from  taxation 
by  Gen.  St  c.  11,  S  5,  is  only  from  taxa- 
tion Imposed  for  the  general  public  purpose* 
of  the  government,  and  does  not  apply  to 
taxation  for  local  improvements.  Worcester 
Agricultural  Soc  T.  City  of  Worcester,  116 
Mass.  189,  191. 

Same— ^oroed  sale. 

Within  Const,  art  16;  t  50,  subjecting 
homesteads  to  forced  sale  for  taxes  due 
thereon,  does  not  include  a  special  assess- 
ment against  a  homestead  for  street  paving. 
Lovenberg  v.  City  of  Galveston,  42  S.  W. 
1024,  17  Tex.  Civ.  App.  162. 

A  power  given  to  a  municipal  corpora- 
tion to  sell  land  for  taxes  will  not  authorize 
a  sale  for  a  mere  assessment  for  benefit 
Sharp  v.  Johnson  (N.  Y.)  4  Hill,  92,  102,  40 
Am.  Dec.  259. 

The  statutes  have  made  a  plain  distinc- 
tion between  taxes  which  are  burdens  or 
charges  imposed  on  persons  or  property  to 
raise  money  for  public  purposes  and  assess- 
ments for  city  or  village  improvements, 
which  are  not  regarded  as  burdens;  and 
hence  a  city  has  no  authority  to  sell  lands 


for  taxes  imposed  on  owners  and  occupants 
merely,  and  not  on  their  lands.  Sliarpe  t. 
Speir  (N.  Y.)  4  Hill,  76,  82. 

Same— Jurlsdletioii* 

Assessments  against  the  property  owner 
for  the  cost  of  the  banquette  or  paving  laid 
in  front  of  his  property  under  the  provisions 
of  a  city  charter  are  not  "taxes"  in  the 
meaning  of  the  article  of  the  Louisiana  €k>n- 
stitution  defining  the  jurisdiction  of  the  Su- 
preme Court.  Fayssoux  v.  Denis,  19  Soatli. 
760,  761,  48  La.  Ann.  850. 

The  words  '*tax,  toll,  and  impost,**  In 
Const  1898,  art  85,  declaring  that  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court 
shall  extend  to  all  cases  in  which  the  con- 
stitutionality of  any  tax,  toll,  or  impost  what- 
ever shall  be  in  contestation,  include  any 
and  every  exaction,  charge,  contribution^  bur- 
den, or  tribute  levied  on  the  citizen  or  Ills 
property,  whenever  money  or  funds  are  de- 
manded by  the  law  from  the  citizen  or  as- 
sessed against  his  property,  no  matter  what 
the  form  or  method  of  taxation,  whether 
for  general  purposes  or  for  local  benefits; 
the  language  of  the  Constitution  being  Inten- 
tionally made  broad  enough  to  cover  it.  A 
controversy  as  to  the  validity  of  a  city  or- 
dinance Imposing  an  assessment  on  abutting 
property  for  the  improvement  of  the  street 
is,  therefore,  appealable  to  the  Supreme 
Court  because  the  cost  of  the  local  assess- 
ment involved  is  a  tax  within  the  meaning 
of  the  constitutional  provision.  City  of 
Slireveport  v.  Prescott  26  South.  664,  667»  51 
La.  Ann.  1895,  46  L.  B.  A.  193. 

"Taxes,"  as  used  in  Const  art  6^  S  9» 
providing  that  the  county  court  shall  have 
jurisdiction  in  all  matters  relating  to  coun- 
ty taxes,  has  reference  to  taxation  for  gen- 
eral county  purposes,  and  does  not  include 
special  local  assessments,  which  are  raised 
to  be  expended  for  the  improvement  of  the 
property  taxed,  and  not  for  the  common 
welfare.    McGehee  t.  liathis,  21  Ark.  40,  61. 

Same— Idmitatioa    of   amMSt   ef   tax- 
ation. 

An  assessment  for  the  grading  and  pav- 
ing of  a  street  Is  not  a  tax,  so  as  to  affect 
the  limit  fixed  on  dty  authorities  as  to  the 
extent  of  a  tax  they  may  lay  in  any  one 
year.  Borough  of  Greensburg  v.  Young,  oa 
Pa.  (3  P.  F.  Smith)  280,  284. 

A  local  assessment  for  public  worka^ 
levied,  not  on  the  taxable  property  generally 
for  mere  common  public  benefit,  but  only  on 
particular  property  severally  benefited  by 
the  works  as  an  equivalent  for  the  direct 
benefit  conferred,  are  not  taxes  within  the 
meaning  of  constltational  restrictions  on  the 
power  of  taxation.  Charnock  v.  Fordoche  A 
Qrosse-TOte  Special  Levee  Dist  Co.,  88  La. 
Ann.  823,  826. 
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SAate— Paymoat  la  stAta  bonds. 

"Tazea,"  as  used  in  Act  March  90,  1871, 
proTlding  that  coupona  on  state  bonds  should 
be  receivable  for  all  taxes,  debts,  dnes,  and 
demands  due  the  state,  includes  the  "charges 
or  assessments  made  by  law  as  a  condition 
precedent  to  obtaining  license  for  pursuing 
a  business  or  profession."  Boyall  ▼.  Vir^ 
ginla,  6  Sup.  Ot  510,  513»  116  U.  8.  572,  29  L. 
Bid.  735. 

AasesflflteBt  of  road  labor. 

The  assessment  and  performance  of  la- 
bor  on  a  highway  is  not  the  payment  of  a 
tax  within  the  poor  laws.  Overseers  of  Poor 
of  Town  of  Amenia  v.  Overseers  of  Stanford 
(N.  T.)  6  Johns.  02,  OS  (cited  in  Town  of 
Starksborougfa  ▼.  Town  of  Hinesburgh,  18 
Vt  215, 221). 

Tbe  word  '^taxes,"  in  the  absence  of  a 
clear  indication  to  the  contrary,  must  be  con- 
sidered to  refer  exclusively  to  the  ordinary 
pobllc  taxes,  and  to  be  used  in  the  sense  of 
mouey,  and  not  labor  or  imposts.  The  intent 
is  to  be  deduced  from  the  Instrument  in  which 
the  terms  are  used.  The  assessment  of  road 
labor  or  payment  of  commutation  in  lieu 
thereof  is  not  a  tax.  The  ordinance  of  a  town 
la  Florida  providing  that  all  able-bodied  male 
residents  thereof  should  be  subject  to  w<Hrk 
upon  the  streets  and  highways  of  said  town 
for  six  days  in  each  year  does  not  impose  a 
tax.  Galloway  y.  TOwn  of  Tavares,  10  South. 
170, 171.  87  Fla.  5& 

AMornmont   to  pay   Jndsnoat   against 
pariab. 

A  statute  which  Imposes  damages  for 
wrongfully  enjoining  the  collection  of  taxes 
does  not  apply  to  an  assessment  made  under 
an  order  of  court  to  pay  a  judgment  against 
a  parish,  as  such  an  assessment  is  not  a  tax. 
Wilson  ▼.  Anderson,  28  La.  Ann.  201. 

Boaas  diattagaisbod. 

See  "Bonus.** 

Ooauaatatioa  tax. 

The  provisions  of  Const  art  7,  |  14,  re- 
pairing three-fifths  to  form  a  quorum  on  the 
passage  of  bills  to  impose  taxes,  has  no  refers 
enoe  to  the  passage  of  a  military  law,  by 
which  a  commutation  tax  is  imposed  on  the 
Qli-nnlformed  militia  in  lieu  of  militia  serv- 
ice. People  T.  Supervisors  of  Chenango,  8  N. 
Y.  (4  Seld.)  817,  825. 

Cof  ta,  iaterest,  aad  penaltlos* 

The  word  *'taxes,"  as  used  in  Revenue 
Act  1872,  S  253,  by  which  taxes  are  made  a 
lien  on  the  land,  is  declared  by  the  act  to  em- 
brace taxes,  costs,  interest,  or  penalties. 
Therefore  the  act  of  1881,  amending  section 
253,  in  terms  making  the  taxes,  penalties,  in- 
terest, and  costs  a  lien  upon  the  property 


assessed,  creates  no  new  lien.   Biggins  v.  Peo- 
ple, 106  IlL  270,  27& 

Debt  dlstiasaislied. 

See  "Debt" 

Eatlneat  domala  dlstlacvlsl&od. 

"Taxation"  exacts  money  or  services  from 
individuals  as  and  for  their  respective  shares 
of  contribution  to  any  public  burden.  Private 
property  taken  for  public  use  by  right  of  emi- 
nent domain  is  taken,  not  as  the  owner's 
share  of  contribution  to  a  public  burden,  but 
as  so  much  beyond  his  share.  Special  com- 
pensation is  therefore  made  in  the  latter  case, 
because  the  government  is  the  debtor  for  the 
property  so  taken,  but  not  in  the  former,  be- 
cause the  payment  of  taxes  is  a  duty,  and 
creates  no  obligation  to  repay  otherwise  than 
in  the  proper  application  of  the  tax.  Taxa- 
tion operates  on  a  community,  or  a  class  of 
persons  in  a  community,  and  by  some  rule  of 
apportionment  The  exercise  of  the  right  of 
eminent  domain  operates  on  an  individual, 
without  reference  to  the  amount  or  value 
exacted  from  any  other  individual  or  class 
of  individuals.  Keeping  these  distinctions  in 
mind,  it  will  never  be  difficult  to  determine 
which  of  the  two  powers  is  exerted  in  any 
given  case.  People  v.  City  of  Brooklyn,  4  N. 
Y.  (4  Comst)  419,  424,  55  Am.  Dec.  266. 

Fees  of  oAoers. 

Tlie  word  "tax**  in  its  broadest  signifi- 
cance includes  fees,  costs,  and  all  of  the  pecu- 
niary burdens  imposed  upon  the  people  under 
authority  of  law.  But  it  does  not  follow 
that  because  taxes  might  in  certain  cases  in- 
clude fees,  it  was  necessarily  intended  that 
it  should  have  such  meaning  in  Const  S 
20,  forbidding  the  passage  of  local  laws  for 
the  assessment  and  collection  of  taxes;  and 
hence  a  local  law  regulating  the  fees  of  coun- 
ty cheers  was  not  unconstitutional.  State 
T.  Fogus,  9  Pac.  128,  124,  19  Nev.  247. 

A  statute  requiring,  in  all  countieB  of 
more  than  50,000  inhabitants,  the  sheriff  and 
certain  other  officers  to  exact  in  all  civil  ac- 
tions, suits,  or  proceedings  certain  fees  and 
charges  for  the  benefit  of  the  counties,  is  not 
in  conflict  with  the  provisions  of  the  Consti- 
tution that  "the  legislative  assembly  shall  not 
pass  special  or  local  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say, 
*  *  *  regulating  ttie  practice  in  courts  of 
justice,  ^  *  *  and  for  the  assessment  and 
collection  of  taxes  for  state,  county,  township, 
or  road  purposes."  The  terms  "assessment*' 
and  "taxation"  are  often  used  in  the  sense 
coextensive  with  the  sovereign  power  under 
which  the  right  is  exercised,  as,  for  instance, 
when  applied  to  the  raising  of  a  special  fund 
to  defray  the  expenses  of  a  public  local  Im- 
provement But  the  long  and  well-establish- 
ed meaning  of  the  terms,  as  ordinarily  used 
in  the  Constitution  and  statutes,  and  as  gen- 
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erally  understood.  Imports  a  burden  imposed 
for  general  revenue,  for  the  ordinary  expen- 
ses of  tbe  state,  county,  or  township  govern- 
ment The  term  "taxation,"  both  in  common 
parlance  and  in  the  laws  of  the  several  states, 
has  been  ordinarily  used,  not  to  express  the 
idea  of  sovereign  power  which  is  exercised, 
but  the  exercise  of  that  power  for  a  particu- 
lar purpose,  viz.,  to  raise  a  revenue  for  the 
general  and  ordinary  expenses  of  the  govern- 
ment, whether  It  be  the  state,  county,  town, 
or  city  government.  It  is  in  this  sense  the 
word  is  used  in  the  section  of  the  Constitu- 
tion under  consideration.  A  law  providing  a 
salary  for  the  sheriffs  and  other  court  officers 
in  certain  counties,  and  fees  to  be  paid  to  the 
county  by  litigants  for  the  services  of  such 
officers  and  the  court,  are  in  no  sense  an 
exercise  of  the  taxing  power,  and  do  not  con- 
stitute the  levy  of  a  tax.  State  v.  Frazier,  59 
Pac  5,  7,  8.  36  Or.  17a 

The  "tax"  provided  for  in  Rev.  Ck>de,  c. 
28,  S  4,  providing  that  on  every  indictment  or 
civil  suit  the  parties  convicted  or  cast  shall 
pay  a  tax  of  one  dollar,  and  in  every  suit  in 
equity  a  tax  of  two  dollars,  is  not  repealed 
by  the  general  revenue  act  of  1858-50,  re- 
pealing all  taxes  not  therein  imposed,  because 
the  tax  is  not  the  kind  of  taxes  embraced  in 
that  revenue  act  Indeed,  it  is  not  a  tax  at 
all,  in  the  sense  public  taxes  are  understood. 
It  Is  a  part  of  the  bill  of  costs  taxed  by  the 
clerk,  to  be  paid  by  the  unsuccessful  party  in 
every  suit,  to  pay  the  expenses  of  the  court, 
the  aid  of  which  he  has  wrongfully  invoked 
at  the  public  expense.  Tbe  fact  that  it  is 
called  a  "tax"  makes  no  difference.  "Tax"  Is 
a  familiar  and  appropriate  term  in  judicial 
proceedings.  The  fees  of  clerks,  sheriffs,  wit- 
nesses, referees,  and  lawyers  are  all  taxes  up- 
on the  losing  party,  and  are  taxed  by  the  clerk 
as  costa  One  of  the  definitions  of  tax  in 
Webster  is  "to  assess,  fix,  or  determine  Judi- 
cially as  to  the  amount  of  costs  on  actions  in 
court,  as  'the  court  taxes  bills  of  cost'" 
Hewlett  V.  Nutt,  79  N.  0.  263,  264. 

Whether  the  sum  required  by  Rev.  St  S 
148a,  as  amended  February  12,  1889,  requir- 
ing a  payment  to  the  Secretary  of  State  for 
filing  articles  of  incorporation  and  also  of 
consolidation,  be  termed  a  "fee"  or  "tax"  or 
"assessment,"  is  immaterial;  for  it  is  clearly 
not  a  tax  on  property.  The  filing  and  record 
of  such  articles  is  simply  an  authority  or  li- 
cense to  the  persons  filing  them  to  fOrm  a  cor- 
poration, and  the  sum  paid  therefor  is  the 
consideration  demanded  and  paid  the  state 
for  the  grant  of  the  right  to  be  a  corpora- 
tion. Ashley  v.  Ryan,  81  N.  B.  721,  724,  49 
Ohio  St  504. 

The  word  '*taxed,"  as  used  in  Sees.  Laws 
1895,  c.  189,  S  6,  requiring  the  stenographer's 
fee  to  be  taxed  as  costs  in  each  case  in  the 
district  court,  is  here  used  in  the  sense  of 
assessing,  fixing,  or  determining  the  amount 


to  be  paid  by  the  onsnccessfnl  party  in  an 
action  in  court,  and  such  fee  is  not  a  tax 
within  section  1,  art  11,  of  the  Constitution. 
Beebe  v.  Wells,  15  Pac  565,  567,  87  Kan.  472L 

Fee  on  traekace  of  zmUroad. 

A  fee  of  $1  per  mile  fOr  each  mile  of 
track  operated  within  a  state  by  a  railroad, 
to  be  paid  to  the  commissioner  of  railroads 
and  telegraphs,  is  a  tax;  its  nature  not  being 
affected  by  the  name  assigned  to  it  Pitts- 
burgh, C.  &  St  L.  Ry.  Co.  v.  State,  16  L.  R. 
A.  380,  883,  49  Ohio  St  189,  30  N.  E.  435. 

Fines  and  forfeitures. 

"Taxes,"  as  used  in  Act  March  18,  1879, 
limiting  the  appropriation  of  taxes  by  the 
county  court  to  "90  per  cent  of  the  taxes  for 
that  year,"  means  all  the  taxes  levied  upon 
the  assessments  of  property  and  to  be  ex- 
tended upon  the  tax  hooka  The  term  does 
not  comprehend  or  embrace  the  revenue  ac- 
cruing to  the  county  from  fines,  forfeitures, 
and  licenses,  and  does  not  prevent  the  court 
from  appropriating  that  also,  in  addition  to 
the  appropriation  of  90  per  cent  of  the  taxes 
levied. on  the  assessments  of  property,  since 
the  revenues  to  arise  from  fines,'  forfeitures, 
penalties,  or  licenses  are  wholly  independent 
and  have  no  connection  with  nor  relation  to 
the  amounts  levied  on  property.  Allis  v.  Jef- 
ferson County,  34  Ark.  307,  311. 

Import  duties. 

Under  Rev.  St  S  3369  [U.  S.  Oomp.  St 
1901,  p.  2204],  providing  that,  when  forfeited 
cigars  offered  for  sale  will  not  bring  a  price 
equal  to  the  tax  due  and  payable  thereon, 
such  goods  shall  not  be  sold  for  consumption 
in  the  United  States,  it  is  held  that  the  term 
"tax"  Is  not  intended  to  include  import  du- 
ties, but  refers  merely  to  the  internal  revenue 
tax.  United  States  v.  Fifty-Nine  Demijohns 
Aguadlente  and  Four  Barrels  of  Cigarettes 
(D.  C.)  39  Fed.  401. 

As  inonmbranoe. 

See  "Incumbrance  (On  Title)." 

Jmdsment  distinsnisked. 

Judgments  are  the  judicial  sentences  of 
courts,  rendered  in  cases  within  their  juris- 
diction and  coming  legally  before  them,  and 
are  conclusive  in  all  cases  where  no  appeal 
or  writ  of  error  lies,  and  cannot  be  inquired 
into  or*  controverted.  Taxes,  on  the  other 
hand,  are  those  proportional  and  reasonable 
assessments  or  duties  which  may,  by  reason 
of  the  Constitution,  be  imposed  from  time  to 
time  by  the  general  court  upon  the  inhabit- 
ants of  the  commonwealth,  for  the  necessary 
defense  and  support  of  the  government,  and 
for  the  protection  and  the  preservation  of  the 
rights  and  to  promote  the  interests  of  the 
people.  They  do  not  partake  of  the  nature 
of  judgments.    Neither  are  they  contracts  be- 
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tween  party  and  party,  either  express  or  im- 
plied. They  are  acts  of  the  goyernment,  bind- 
ing upon  the  inhabitants,  to  the  making  or 
enforcing  of  which  their  personal  consent  In- 
dividnally  is  not  required.  Therefore  taxes 
are  not  the  subject  of  set-off,  under  Rev.  St 
Mass,  c  96,  t  2,  providing  that  no  demand 
shall  be  a  set-off  unless  it  is  founded  upon  a 
judgment  or  upon  a  contract  Pelrce  v.  City 
of  Boston,  44  Ma8&  (3  Mete.)  520,  521.  See, 
also,  Bonaparte  y.  State,  63  Md.  465^  470. 

AsUmblUty. 

See  -Uablllty.'* 

Lieease  or  lieense  fee* 

A  license  is  not  a  '^tax"  in  the  constltn- 
tionnl  sense  of  that  word.  City  of  East  St 
Louis  y.  Wehrung,  46  111.  882,  883  (citing  Peo- 
ple y.  Thurber,  13  111.  [8  Peck]  654);  United 
States  Distilling  Go.  y.  aty  of  Chicago,  112 
TIL  18,  21;  Braun  y.  City  of  Chicago,  110  111. 
183«  186;  City  of  Santa  ^Barbara  y.  Steams, 
51  Cal.  488,  601;  People  y.  Naglee,  1  Cal. 
232,  232,  52  Am.  Dec.  812. 

The  term  "taxation,"  as  used  in  the 
doctrine  that  the  Legislature  cannot  author- 
ise the  power  of  taxation  under  the  pretense 
of  saDitary  regulations,  or  other  exercise  of 
the  police  power  of  the  state,  in  the  interests 
of  the  public  health  and  safety,  means  the 
providing  of  reyenue  for  the  ordinary  expen- 
ses of  state  or  municipal  goyernment  But 
it  does  not  follow,  therefore,  that  any  ordi- 
nance will  be  held  yold  simply  because  it  pro- 
rides  for  a  fund  to  be  derived  from  license 
fees,  and  such  a  measure  will  not  be  held  to 
come  within  the  doctrine  above  mentioned, 
and  will  be  upheld  by  the  courts  whenever  it 
api)ears  to  have  been  designed  to  promote  the 
welfare  of  the  public,  and  the  revenue  derived 
therefrom  is  not  disproportionate  to  the  cost 
of  itB  enforcement  and  the  regulation  of  the 
business  to  which  it  applies.  Littlefleld  v. 
State,  60  N.  W.  724,  725,  42  Neb.  228,  28  L. 
R.  A  588,  47  Am.  St  Rep.  687. 

The  word  '^taxation,"  in  its  ordinary 
sense,  means  a  charge  for  the  support  of  the 
state,  or  some  of  its  subordinate  municipal 
agencies,  and  does  not  refer  to  a  charge  mere- 
ly Incidental  to  the  exercise  of  the  police  pow- 
er. City  of  Oil  City  v.  Oil  City  Trust  Co.,  25 
AtL  124,  125,  151  Pa.  464. 

Any  pecuniary  charge  imposed  by  the 
goremment  for  the  privilege  of  residence  or 
holding  property,  or  of  exercising  a  calling  or 
engaging  in  a  profession  or  business,  is  a  tax; 
and  hence,  where  a  state  contracted  that  the 
coupons  attached  to  its  bonds  shall  be  receiv- 
able for  all  taxes,  the  contract  embraces  li- 
cense taxes.  Harvey  y.  Virginia  (U.  S.)  20 
Fed.  411,  418, 

'^Taxation,"  as  used  in  Const  art.  8,  S  8, 
aothorizlDg  municipalities  to  assess  and  col- 


lect taxes  for  corporate  purposes,  includes  the 
power  of  a  municipality  to  impose  by  way  of 
license  fees  a  tax  on  business  and  avoca- 
tions, though  strictly  speaking  the  imposition 
of  a  license  for  a  trade  or  calling  by  a  munic- 
ipality is  referable  to  the  police  power  pos- 
sessed by  such  bodies.  State  v.  City  of  Co- 
lumbia, 6  S.  C.  (6  Rich.)  1,  4. 

"License"  and  "tax"  are  frequently  and 
properly  employed  as  convertible  terms, 
though  not  precisely  synonymous;  for  a  li- 
cense fee  or  exaction,  whatever  name  or  des- 
ignation is  given  it  when  plainly  imposed 
for  the  sole  or  main  purpose  of  revenue,  is  in 
effect  a  tax.  Parish  of  East  Felicinia  v. 
Levy,  4  South.  808,  40  La.  Ann.  832. 

The  charter  of  a  corporation  provided 
that  it  should  be  exempt  from  any  state, 
county,  or  municipal  tax  or  license  for  trans- 
acting business.  Held,  that  the  words  "tax 
or  license"  were  not  used  synonymously,  and 
the  company  was  exempt  from  payment  of  all 
taxes,  and  not  merely  from  paying  a  license 
for  carrying  on  its  business.  City  of  Bowling 
Green  v.  Kentucky  Masonic  Mut  Life  Ins. 
Co.,  5  Ky.  Law  Rep.  687. 

The  "power  to  tax"  means  the  power  to 
take  from  the  citizen  a  sum  for  the  support 
of  the  government  whether  that  be  national, 
state,  or  municipal.  A  power  to  license  is  not 
a  power  to  tax.  Hoefling  v.  City  of  San  An- 
tonio, 20  S.  W.  85,  87,  85  Tex.  228,  16  L.  R. 
A60a 

The  tax  imposed  by  Act  March  24,  1881, 
imposing  on  every  firm,  person,  or  associa- 
tion of  persons  owning  or  running  any  pal- 
ace, sleeping,  or  dining  room  cars  not  owned 
by  the  railroad  company,  an  annual  tax,  is 
not  a  tax  upon  persons,  which  under  the 
Constitution  of  Texas  must  be  uniform ;  nor 
is  it  a  tax  upon  property,  which  under  the 
Constitution  of  Texas  must  be  taxed  in  pro- 
portion to  its  value.  Pullman  Palace  Car 
Co.  y.  State,  64  Tex.  274,  275,  58  Am.  Rep. 
75a 

As  used  in  a  contract  by  the  owner  with 
the  pledgee  of  a  stallion  to  refund  to  him 
the  taxes  paid  by  him  upon  the  stallion  up- 
on its  return  to  the  owner,  "taxes"  does  not 
include  a  license  paid  to  keep  the  horse; 
the  word  "taxes"  referring  to  taxes  on  the 
horse  itself,  and  not  upon  the  use  of  the 
horse.  Anderson  v.  Doll,  27  Cal.  607,  611. 
See,  also,  AlUs  v.  Jefferson  County,  34  Ark. 
307. 

The  word  "tax,"  in  Const  1848,  art  6, 
S  6,  providing  that  the  district  courts  shall 
have  original  jurisdiction  in  all  cases  at 
law  involving  the  illegality  of  any  tax,  and  in 
Code  Civ.  Proc.  1872,  t  838,  providing  that 
parties  to  an  action  in  a  justice's  court 
cannot  give  evidence  upon  any  question 
which  involves  the  legality  of  any  tax,  is 
used  in  its  large  sense,  as  being  a  charge  or 
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burden  Imposed  upon  persons,  property,  or 
business  to  raise  money  for  public  purposes, 
and  therefore  Includes  a  license  fee  or  charge 
for  the  transaction  of  any  business.  City 
of  Santa  Barbara  t.  Stearns,  51  Gal.  4d9, 
501. 

The  word  "taxes,"  as  used  In  Const 
art  11,  S  12,  providing  that  the  Legislature 
shall  have  no  power  to  Impose  taxes  on 
counties,  cities,  towns,  etc,  for  county,  city, 
town,  or  municipal  purposes,  includes  li- 
cense fees  Imposed  mainly.  If  not  solely,  for 
the  purpose  of  revenue.  It  is  clear  that  the 
section  Is  not  limited  to  taxes  upon  prop- 
erty; for  by  Its  language  the  Legislature  is 
prohibited  from  imposing  taxes  upon  the  In- 
habitants of  municipal  corporations,  as  well 
as  upon  other  property,  for  municipal  pur-  i 
poses,  and  a  license  tax  imposed  and  re- 
quired to  be  paid  Into  the  county  treasury 
for  the  use  of  the  county  general  fund  is 
outside  of  the  i>ower  of  the  Legislature  to 
impose.    People  v.  Martin,  60  CaL  153,  155. 

"Tax,"  within  the  meaning  of  the  stat- 
ute requiring  that  all  taxes  imposed  by  the 
city  of  New  Orleans  shall  bear  10  per  cent 
interest,  etc,  is  generic,  and  includes  a  li- 
cense tax  levied  for  revenue.  City  of  New 
Orleans  v.  Rhenish  Westphallan  Lloyds,  81 
La.  Ann.  781,  785. 

A  tax  carries  with  ft  the  idea  of  im- 
position and  compulsion.  A  statute  Impos- 
ing a  duty  on  goods  sold  at  public  outcry 
by  licensed  auctioneers,  and  which  duty  is 
to  be  paid  by  the  vendor  of  the  goods*  is 
not  a  tax,  because  it  is  purely  optional  with 
the  vendor  whether  he  will  or  will  not  avail 
himself  of  the  advantages  offered  by  the 
state  upon  the  terms  it  proposes.  If  he  do 
avail  himself  thereof,  he  thereby  agrees  to 
pay  the  charges  imposed.  Winti  v.  Gir- 
ardey,  81  La.  Ann.  881,  888. 

The  charter  of  a  corporation  exempting 
its  stock  from  taxation  did  not  exempt  it 
from  the  payment  of  a  license  ••tax."  City 
of  New  Orleans  v.  New  Orleans  Canal  & 
Banking  Co.,  82  La.  Ann.  104,  105. 

A  license  imposed  by  a  city  ordinance 
on  all  persons  keeping  a  meat  shop  or  stand 
outside  the  city  market  is  not  a  "tax,"  but 
compensation  which  the  city  demands  from 
such  dealers  for  the  additional  labor  of  of- 
ficers and  expense  thereby  imposed.  Ash  v. 
People,  11  Mich.  847,  852,  88  Am.  Dec  740. 

The  word  "Maix,"  in  Const  art  10,  S  8, 
providing  that  taxes  shall  be  uniform  on  the 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,  in- 
cludes a  license  fee  imposed  on  the  keepers 
of  meat  shops.  City  of  St  Louis  v.  Spiegel, 
75  Mo.  145,  146. 

The  imposition  of  a  license  fee,  by  an 
ordinance   exacting  a  charge  for   a   license 


to  give  theatrical  exhibitions  for  a  q^ecifled 
time,  together  with  a  fee  of  one  dollar  for 
the  officer  issuing  the  license,  is  not  a  tax, 
within  the  meaning  of  Const  art  12,  S  6, 
requiring  the  taxing  of  all  property  by  & 
uniform  rule.  Baker  v.  City  of  Cincinnati, 
11  Ohio  St  534,  64a 

Same— Gorporatioa  fee. 

The  annual  license  fee  imposed  in  Ne^vv 
Jersey  on  corporations  is  not  a  tax,  and 
therefore  is  not  provable  as  such  under 
Bankr.  Act  July  1,  1808,  c  541,  80  Stat  544 
[U.  S.  Comp.  St  1001,  p.  8418].  In  re  Dan- 
ville Rolling  Mill  Co.  (U.  S.)  121  Fed.  432. 

Rev.  St  c.  24,  n  22,  28,  requiring  an 
agent  of  a  foreign  insurance  company  to 
take  out  a  license,  is  not  a  tax  on  prop- 
erty, but  is  a  burden  imposed  on  the  agent 
for  the  right  of  exercising  a  franchise  or 
privilege,  and  which  the  Legislature  would 
have  the  right  to  withhold  or  inhibit  alto- 
gether; and  the  amount  of  premiums  char- 
ged is  merely  used  as  a  mode  of  computing 
the  amount  to  l>e  paid  for  the  exercise  of 
the  privilege.  People  v.  Thurber,  13  111.  (3 
Peck)  554,  557. 

Same— Dob  tax. 

The  tax  laid  on  dogs  is  not  ascertained 
by  value,  but  specifically,  and  tho^fore  is  to 
be  regarded  as  a  license,  rather  than  a  tax, 
and  hence  does  not  come  within  the  pro- 
vision of  a  statute  exempting  personal  prop- 
erty of  a  railway  company  from  taxation. 
Hendrie  y.  Kalthofl,  12  N.  W.  101,  48  Mich. 
806. 

The  word  **tax,'*  means  a  burden,  charge, 
or  imposition  placed  or  set  on  persons  or 
property  for  public  use;  and  hence,  since 
dogs  cannot  be  said  to  be  property,  a  stat- 
ute imposing  a  tax  of  $1  per  annum  on 
dogs  does  not  use  the  term  in  its  common 
acceptation,  but  rather  in  the  sense  of  li- 
cense, and  is  therefore  not  within  Const 
1876,  art  8,  |  1,  providing  that  all  property 
shall  l>e  taxed  in  proportion  to  its  value^ 
the  word  "tax,"  as  used  in  the  Constitu- 
tion, being  used  according  to  its  usual  ac- 
ceptation as  defined.  Ex  parte  Cooper,  8 
Tex.  App.  489,  493,  30  AnL  Rep.  152;  Cole  v. 
Hall,  108  III.  80,  8L 

In  Van  Horn  v.  People,  46  Mich.  188,  9 
N.  W.  246,  41  Am.  Rep.  159,  the  question 
was  considered  as  to  whether  a  per  capita 
tax  on  dogs  is  a  tax.  Graves,  J.,  in  dell?- 
ering  the  opinion  says:  "The  fundamental 
proposition  is  that  the  exaction  attempted 
by  the  statute  is  a  tax,  and,  not  being  laid 
according  to  any  mode  of  tmiformity,  nor 
assessed  according  to  the  cash  value  of  the 
property,  the  imposition  is  unconstltutionaL 
It  is  also  suggested  that  dogs  are  included 
in  the  actual  mass  of  property  taxed  under 
the  general  law,  and  that  it  is  not  competeat 
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to  select  one  species  of  property  and  sub- 
ject It  to  double  taxation.  It  is  unnecessary 
to  point  out  tbe  inaccuracies  of  this  reason- 
ing. Tbe  foundation  on  which  it  rests  is 
fallacious.  The  supposition  that  the  statute 
is  an  emanation  from  the  taxing  power  is 
a  mlstaka  The  act  is  an  execution  of  the 
police  power,  and  no  reason  is  perceived  for 
denying  its  yalidity."  The  same  general 
doctrine  has  been  declared  in  Blair  ▼.  Fore- 
hand, 100  Mass.  136,  97  Am.  Dec.  82,  1  Am. 
Rep.  94 ;  Tenney  v.  Lena,  16  Wis.  666 ;  Mitch- 
ell T.  Williams,  27  Ind.  62;  Hoist  y.  Roe,  89 
Ohio  8t  340,  342,  845,  48  Am.  Rep.  469. 


ae— -Xiquor  lioemse. 

The  word  **tax"  in  its  proper  sense  does 
not  inclade  a  license  issued  for  retailing  liq- 
uor. Burch  ▼.  City  of  Savannah,  42  Ga. 
596»  698  (dted  in  State  t.  Hardy,  7  Neb.  877» 
380). 

While  tbe  burden  imposed  by  the  Dow 
law  (Act  March  8,  1888)  upon  the  traffic  in 
intoxicating  liquors  is  in  some  of  the  sec- 
tions of  the  law  termed  an  "assessment,**  the 
word  is  used  as  synonymous  with  **tax.*' 
State  Y.  Rouch,  26  N.  B.  69,  63,  47  Ohio  St 

47a 

A  payment  of  $100,  or  any  other  amount 
of  money,  for  a  license  to  sell  spirituous  liq- 
uors, Is  not  a  ''tax,'*  within  Ck>nst  art  10, 
S  6,  providing  that  no  tax  shall  be  levied* 
except  in  pursuance  of  law,  etc.  Henry  v. 
State,  26  Ark.  623,  626. 

The  imposition  of  a  state  tax  upon  such 
privileges,  pursuits,  and  occupations  as  are 
of  no  real  use  to  society,  such  as  the  occu- 
pation of  a  wholesale  dealer  in  spirituous 
liquors,  is  not  a  tax  upon  property,  within 
the  meaning  of  the  Ck>nstitution  of  Arkan- 
sas, providing  for  the  taxation  of  property 
according  to  its  true  value  in  mon^.  Straub 
V.  Gordon,  27  Ai^.  626,  628. 

"Taxation"  is  a  legislative  power,  spe- 
cially mentioned  in  the  Ck>nstitution,  but 
always  in  connection  with  the  subject  of 
revenue  for  the  support  of  the  government 
generally,  or  some  particular  department  or 
branch  of  it;  and  it  is  in  such  connection 
that  we  find  the  requirement  of  uniformity. 
This  being  so,  we  are  led  to  conclude  that 
this  constitutional  injunction  has  reference 
solely  to  taxation  pure  and  simple,  accord- 
ing to  the  commonly  accepted  meaning  of 
tbe  term,  for  the  purpose  of  revenue  only, 
and  not  those  impositions  made  Incidentally 
nnder  the  police  power  of  the  state,  exerted 
either  directly  or  by  delegation  as  a  means 
of  constraining  and  regulating  what  may  be 
regarded  as  a  pernicious  or  offensive  act  or 
bnslness;  so  that  the  exaction  of  license 
fees  under  the  act  regulating  the  taxation 
of  intoxicating  liquors  is  not  "taxation"  in 
either  the  ordinary  or  constitutional  signif- 


ication of  such  word.    Pleuler  v.  State,  10 
N.  W.  481,  486,  U  Neb.  647. 

The  power  to  tax  or  restrain  the  sale  of 
liquor,  when  given  to  a  municipal  corpora- 
tion, includes  the  power  to  license  the  sale 
thereof.  Town  of  Mt  Carmel  y.  Wabash 
County,  60  IlL  69,  7a 

Licenses  to  keep  saloons  are  issued  un- 
der the  police  power,  while  licenses  to  con- 
duct other  classes  of  business  do  not  need 
police  regulation.  Such  licensing  is  used 
simply  as  a  means  of  obtaining  revenue ;  and, 
whether  granted  under  the  police  power  or 
the  taxing  power,  the  sums  paid  for  them 
are  a  source  of  revenue,  and  in  equity  con- 
stitute a  tax  on  the  particular  business. 
Fritsch  V.  Salt  Lake  Oounty,  47  Paa  1026, 
1029,  16  Utah,  83. 

'Taxes,**  as  used  In  a  statute  providing 
that  all  land  and  other  taxable  property  sit- 
uated within  the  limits  of  a  corporati<Mi 
shall  be  exempt  from  the  payment  of  parish 
taxes,  etc.,  does  not  Include  parish  licenses, 
such  as  saloon  keepers'  licenses,  etc.  The 
word  'taxes,*'  as  used  in  the  statute,  means 
property  taxes.  Parish  of  Morehouse  v. 
Brigham,  6  South.  267,  268,  41  La.  Ann.  666. 

Tax  on  groM  reeeipts  of  sallroAd* 

An  ordinance  adopted  as  a  part  of  the 
state  Oonstitution  by  the  people  of  Missouri 
July  4,  1866,  imposing  a  tax  on  the  gross 
receipts  of  a  certain  railroad  company,  im- 
poses a  tax,  notwithstanding  the  fact  that 
the  ordinance  provides  that  the  same  shall 
be  appropriated  by  the  General  Assembly  in 
payment  of  the  principal  and  interest  due 
and  to  become  due  upon  the  bonds  issued 
by  the  state  to  the  company.  Pacific  R.  Co. 
V.  Maguire,  87  U.  S.  (20  Wall.)  86,  44,  22  L. 
Ed.  282. 

Tolls. 

A  "^tax**  is  a  demand  of  sovereignty, 
while  a  '*toir  is  a  demand  of  proprietorship. 
City  of  St  Louis  V.  Western  Union  TeL  Ca, 
13  Sup.  Ct  486,  487,  148  U.  S.  02,  37  L.  Bd. 
380. 

Tolls  for  the  actual  use  of  passage  over 
land  or  water  highways  cannot  be  treated 
as  taxes.  They  are  not  levied  on  the  prop- 
erty or  on  persons  as  their  share  of  any  pub- 
lic burden  laid  on  the  people,  but  they  are  a 
fixed  compensation  in  lieu  of  a  quantum 
valebat  for  the  use  of  that  which  has  value 
and  which  is  actually  used  to  advantage. 
Thus  taxes  levied  on  those  who  used  a 
stream,  which  had  been  improved  for  logging 
purposes  by  the  state,  is  not  a  tax.  It  is 
collected  for  the  same  purpose  as  turnpike 
tolls,  or  railway  and  wharfage  charges,  which 
no  one  ever  has  supposed  were  public  taxes, 
or  a  tax  at  all.  Manistee  River  Imp.  Oo.  y. 
Sands,  19  N.  W.  199,  200,  63  Mich.  693. 
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By  the  terms  ••tax,*  •Impost,'*  and 
"duty,"  as  used  in  the  ordinance  of  1787, 
is  meant  a  charge  for  the  use  of  the  govern- 
ment, not  compensation  for  improvements. 
The  fact  that,  if  any  surplus  remained  from 
the  tolls  over  what  is  used  to  keep  locks  in 
the  river  in  repair  and  for  their  collection, 
it  is  to  be  paid  into  the  state  treasury  as  a 
part  of  the  revenue  of  the  state,  does  not 
change  the  character  of  the  charge  or  im- 
post Huse  V.  Glover,  7  Sup.  Ct  318,  316, 
110  U.  8.  543,  30  L.  Ed.  487 ;  Ouachita  &  M. 
R.  Packet  Co.  v.  Aikin,  7  Sup.  Ct  907,  909, 
121  U.  S.  444,  30  L.  Ed.  976. 

Town  taxes. 

The  word  "taxes,"  as  used  in  2  Rev.  St 
p.  60,  imposing  a  tax  of  25  cents  on  each 
share  of  stock  owned  by  individuals  of  a 
bank,  and  declaring  that  the  said  bank  should 
not  be  liable  to  any  further  tax,  prohibits 
the  Imposition  of  all  taxes,  town  as  well  as 
county  or  state.  Bank  of  Cape  Fear  y. 
Doming,  29  N.  a  55,  59. 

Water  rents. 

Water  rents  are  not  taxes,  entitling 
one  to  notice  as  of  the  levy  of  a  tax.  Silk- 
man  V.  Board  of  Water  Com'rs,  24  N.  Y. 
Supp.  806,  807,  71  Hun,  37. 

Within  the  meaning  of  Starr  &  O.  Ann. 
St  1890,  c.  24,  conferring  on  cities  and  vil- 
lages power  to  provide  for  water  supply 
for  use  and  protection  from  flre,  and  para- 
graph 445,  authorizing  the  city  council  to 
tax,  assess,  and  collect  from  the  inhabitants 
such  tax,  rates,  and  rents  for  the  use  and 
benefits  of  water  used  or  supplied  to  the  in- 
habitants by  such  waterworks,  the  words, 
•*tax,  rents,  and  rates*'  refer  to  the  mere 
operation  of  the  plant  and  the  collection  of 
its  revenues,  and  not  to  any  mode  of  taxa- 
tion, strictly  speaking.  The  revenues  and 
rates  that  are  spoken  of  are  the  earnings  of 
the  plant  from  the  use  of  the  water  by  those 
persons  who  take  the  same,  and  hence  the 
city  is  not  authorized  to  levy  a  tax,  not  for 
the  use  of  the  water,  but  in  addition  there- 
to. Village  of  Lemont  v.  Jenks,  64  N.  B. 
362,  864, 197  111.  363,  90  Am.  St  Rep.  172. 

A  tax  is  a  demand  of  sovereignty.  In 
the  case  of  Wagner  v.  City  of  Rock  Island, 
34  N.  E.  545,  146  111.  139,  21  L.  R  A.  519,  it 
is  said:  •'Taxes  are  the  enforced  propor- 
tional contribution  from  persons  and  prop- 
erty, levied  by  the  state,  by  virtue  of  its 
sovereignty,  for  the  support  of  the  govern- 
ment and  for  all  public  needs,  and  they  are 
therefore  justly  and  properly  subjected  to 
the  rule  of  uniformity.  Rates  charged  by 
the  city  for  water  supplied  by  it  are  not 
taxes,  within  Const,  art  10,  S  3,  requiring 
all  taxes  to  be  uniform.  St.  Louis  Brew- 
ing Ass'n  V.  City  of  St  Louis,  37  S.  W. 
525,  528,  140  Mo.  419. 


The  term  "taxes"  does  not  Include  water 
rates  paid  by  the  consumers  under  the  stat- 
ute incorporating  the  water  commission  of 
Detroit  The  lien,  therefore,  though  enXor^ 
ced  in  the  same  way  as  a  lien  for  taxes,  is 
really  a  lien  for  indebtedness,  like  that  in 
force  on  mechanics*  contracts  or  against 
ships  and  vessels.  Jones  v.  Water  Coui'rs 
of  Detroit,  34  Mich.  273,  27a 

TAX  BOOK. 

The  term  "tax  book"  or  'tax  list,**  In 
the  statutes  relating  to  the  duty  of  the  coun- 
ty auditor  to  correct  the  assessment  reters 
to  the  current  list  or  book,  and  to  none  other. 
Jewett  V,  Foot  93  N,  W,  364,  366,  119  Iowa, 
359. 

TAX  CEBTIFICATB. 

Any  tax  certificate,  see  •'Any.'* 

A  "tax  certificate"  is  a  certificate  of  the 
sale  of  land  on  account  of  the  nonpayment 
of  taxes,  in  the  consideration  of  the  pay- 
ment of  such  taxes  by  the  purchaser,  and 
entitles  the  holder,  under  certain  conditions, 
to  a  legal  conveyance  of  the  land.  It  is  In 
no  sense  a  negotiable  instrument  a  chose  in 
action,  or  a  chattel  interest.  It  is  evidence 
of  an  equitable  title  to  the  land  itself,  and 
enables  the  puirchaser,  on  certain  conditions 
and  in  a  certain  time,  to  call  in  the  legal 
title.  It  savors  so  strongly  of  realty  that 
such  title  descends  to  the  heir  and  is  not 
assets  in  the  hands  of  the  executor.  Eaton 
V.  Manitowoc  County,  44  Wis.  489,  492. 

The  term  "tax  certificate,"  as  used  in 
Laws  1877,  c.  37,  S  6,  requiring  notice  of  the 
expiration  of  the  time  of  redemption  to  be 
served  is  only  applicable  to  the  certificate 
of  a  tax  sale  prescribed  in  Gen.  St  1878,  c. 
11,  S  84,  and  the  certificate  of  assignment 
provided  for  in  section  89.  Nelson  v.  Cen- 
tral Land  Co.,  29  N.  W.  121,  122^  85  Minn. 

4oa 

TAX  CLAnC 

The  term  "tax  claim,"  as  used  in  an  act 
relating  to  municipal  liens,  means  the  claim 
filed  to  recover  taxes.  4  P.  &  L.  Dig.  Laws 
Pa.  1897,  col.  1269,  t  65. 

TAX  COI.I.ECTOB. 

A  "tax  collector"  is  a  tax  gatherer.  He 
turns  the  money  which  he  collects  over  to 
the  treasurer,  if  he  be  not  treasurer.  Mutual 
Life  Ins.  Co.  of  New  York  v.  Martien,  71 
Pac.  470,  471,  27  Mont  437. 

The  "tax  collector**  is  the  official  rep- 
resentative of  the  public  in  the  matter  of  the 
collection  of  taxes.  He  is  empowered  to  en- 
force collection  by  resort  to  summary  rem- 
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edles,  and  upon  sale  he  executes  the  papers 
eTidenclng  the  same.  For  the  exercise  of 
those  remedies  the  tax  list  and  warrant  are 
his  sufficient  authority.  Upon  him  alone  de- 
▼olres  the  duty  of  providing  the  taxpayer 
with  the  proper  evidence  of  his  payment  of 
taxes  and  its  application.  Lobban  v.  States 
64  Pac  82,  86^  9  Wyo.  377. 

A  collector  of  town  taxes,  though  not 
named  in  any  list  of  officers  authorized  by 
the  charter  of  the  town,  is  a  public  officer, 
wltMn  a  statute  punishing  public  officers  for 
embezzlement  State  v.  Walton,  82  Me.  106, 
111. 

A  collector  of  taxes  is  a  public  officer 
whose  duty  it  is  to  collect  the  taxes  and 
pay  the  same  into  the  treasury  of  the  state 
or  to  the  parties  entitled.  State  v.  Nichol- 
son, 8  Atl.  817,  818,  67  Md.  1. 

A  collector  is  an  officer  who  collects  or 
receives  taxes,  duties,  or  other  public  reve- 
nues. It  is  sufficient  if  he  is  authorized  by 
law  to  receive  the  money  for  and  on  behalf 
of  the  public,  and  he  need  not  possess  the 
power  to  enforce  payment  by  a  legal  pro- 
cess. State  V.  Moores,  73  N.  W.  2d9,  303,  52 
Neb.  770. 

••Collector,"  as  used  In  Pub.  St  art  16, 
c  8,  i  117,  requiring  county  treasurers  to 
pay  over  the  state  tax  in  like  manner  as 
heretofore  required  of  the  sheriff  or  collector. 
Is  synonymous  with  "sheriff."  Bingham  v. 
Winona  County,  8  Minn.  441,  447  (GU.  890, 
895). 

Gen.  St  c.  92,  art  1,  t  6,  providing  that 
the  delinquent  tax  list  shall  be  placed  in  the 
hands  of  the  sheriff  or  collector  for  collec- 
tion, means  one  who  has  been  appointed  in 
place  of  the  sheriff  to  collect  the  taxes. 
Baldwin  v.  Hewitt  H  S.  W.  803,  88  Ky.  673. 

A  collector  is  the  agent  of  the  town  or 
dty  in  collecting  a  tax,  and  the  town  is 
really  the  only  party  interested.  So  an  ac- 
tion to  recover  city  taxes  illegally  assessed 
should  be  against  the  city,  and  not  the  col- 
lector. Fish  V.  Hlgbee,  47  Atl.  212,  22  B.  I. 
223. 

The  word  "collector,"  or  "collectors," 
when  used  in  the  revenue  act  shall  be  con- 
itnied  to  include  county,  town,  district  and 
deputy  collectors.  Hurd*s  Rev.  St  Dl.  1901, 
Pl  1493,  c  120.  S  292,  subd.  4. 

The  term  "collector,"  as  used  in  the 
chapter  relating  to  the  collection  of  taxes, 
ihall  mean  a  person  receiving  a  tax  list  and 
a  warrant  to  collect  the  same.  Rev.  Laws 
Uaaa.  1902,  p.  229,  c.  13,  1 1. 

The  word  "collector"  includes  any  per- 
son intrusted  with  the  collection  of  public 
revenue.    Shannon's  Oode  Tenn.  1896,  i  67. 

Wherever  the  word  "collector"  is  used 
hi  the  chapter  relating  to  the  collection  of 


taxes,  it  shall  be  construe  to  mean  a  col- 
lector appointed  by  the  auditor  of  public 
accounts.  Code  Ya.  1887,  t  683  [1  Code  Ya. 
1904,  p.  810]. 

TAX  DEED. 

As  color  of  title^  see  "Color  of  Title.** 
As  lien,  see  "Lien." 

A  tax  deod  is  a  creature  of  statute,  and 
must  have  that  meaning  and  intendment  only 
which  the  statute  directs.  Kepley  v.  Fooke, 
58  N.  B.  303,  187  111.  162. 

TAX  DUPLICATE. 

As  written  instrument,  see  **Wrltten  In- 
strument" 


TAX  FOB  CORPORATE  PURPOSE. 

Bee  "Corporate  Purpose." 

TAX  FOR  COUHTY  PURPOSE. 

See  "County  Purpose." 

TAX  LEGI8LATIOK. 

'Tax  legislation"  means  the  making  of 
laws  that  are  to  furnish  the  measure  of 
every  man's  duty  in  support  of  the  public 
burdens  and  the  means  of  enforcing  it  Im- 
posing on  agents  of  foreign  insurance  com- 
panies the  duty  of  paying  2  per  cent  on  the 
premiums  received  by  them  to  the  Philadel- 
phia Association  for  the  Relief  of  Disabled 
Firemen  is  not,  either  in  form  or  substance* 
tax  legislation,  but  is  a  mere  requisition  that 
one  class  of  men  shall  pay  their  money  to 
another  class,  and  is  not  legislation  at  all. 
Philadelphia  Ass'n  y.  Wood,  89  Pa.  (3 
Wright)  73,  82. 

TAX  IJ8T. 

The  terms  ''list"  and  "grand  list,"  as 
they  are  used  in  our  statutes  relative  to  tax- 
ation, mean  a  schedule  of  the  polls  and  rat- 
able estate  of  the  inhabitants,  upon  which 
taxes  are  to  be  assessed.  A  list  that  only 
represents  real  estate  answers  the  require- 
ment of  the  statute  as  fully  as  would  a  list 
that  represented  the  real  and  personal  prop- 
erty. Such  is  the  meaning  of  the  term  in 
Gen.  St  p.  1036,  providing  that  every  male 
citizen  of  the  age  of  21  years,  whose  list 
shall  have  been  taken  in  any  town  or  city 
at  the  annual  assessment  next  preceding  any 
town  or  city  meeting,  shall  be  legal  voters 
in  town  meetings,  as  it  is  obvious  that  the 
intention  of  the  law  was  to  allow  such  per- 
sons as  are  subject  to  taxation  in  towns  and 
are  residents  therein  to  vote  in  the  annual 
meetings  of  such  towns.  Wilson  v.  Wheeler, 
55  Vt  446,  452. 
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The  pertsonal  list  required  to  be  lodged 
In  the  town  clerk's  office  as  a  basis  for  tax- 
ation is  an  assessment  Judicially  fixed  by  the 
listers,  of  whicb  all  taxpayers  may  and  must 
take  notice.  The  written  notice  required  by 
the  statute  to  be  given  to  persona  assessed 
for  money,  etc.,  is  a  mere  notice,  not  an 
assessment  The  personal  list  is  the  judicial 
determination  of  the  listers  of  the  amount 
of  the  taxpayers'  personal  estate  that  should 
enter  into  the  annual  grand  list  to  be  com- 
pleted in  May,  abd  the  giving  of  such  notice 
is  not  equivalent  to  or  a  compliance  with  the 
statute  requiring  the  making  and  filing  of 
such  list  Bartlett  v.  WUson,  8  Atl.  821,  829, 
59  Vt  23. 

'*Tax  list,"  as  used  in  St  July  4,  1829, 
providing  for  the  collection  of  taxes  on  the 
unimproved  lands  of  nonresidents,  and  re- 
quiring every  collector  of  taxes,  within  a 
certain  time  after  the  assessment  of  such 
taxes,  to  deliver  to  the  deputy  secretary  a 
copy  of  his  list  of  all  such  taxes,  made  out 
and  signed  by  the  selectmen,  ordinarily  sig- 
nifies a  roll  or  catalogue;  but  a  roll  does  not 
always  contain  a  number  of  names  or  sev- 
eral particulars.  Though  the  warrant  of  the 
treasurer  contains  a  tax  against  one  place 
only,  his  warrant  is  a  list  of  taxes.  Homer 
V.  Ciliey,  14  N.  H.  86^  100. 

The  term  "tax  list"  includes  the  treas- 
urer's warrant  for  the  collection  of  a  single 
sum  assessed  against  an  unincorporated 
place,  which  is  returned  and  filed  in  the  of- 
fice of  the  Secretary  of  State.  **The  tax  is 
comprised  in  a  single  item,  and  thus  in  one 
sense  it  may  be  said  that  there  is  no  list; 
but  there  is,  and  in  the  nature  of  things  can 
be,  no  better  list"  Wells  v.  Burbank,  17  N. 
H.  893,  407. 

The  term  "list  of  taxable  property"  In 
the  statute  which  allows  the  assessor  fifteen 
cents  for  every  person's  list  of  taxable  prop- 
erty includes  a  list  returned  by  the  assessor 
whether  it  embraces  property  or  not,  and, 
therefore,  he  is  entitled  to  fifteen  cents  for 
such  list  Harrison  v.  Oommonwealtli,  83 
Ky.  162,  168. 

The  term  'tax  book,''  or  'tax  Ust,"  in 
the  statutes  relating  to  the  duty  of  the  coun- 
ty auditor  to  correct  the  assessment,  refer  to 
the  current  list  or  book,  and  to  none  other. 
Jewett  V.  Foot,  98  N.  W.  364,  366»  119  Iowa, 
359. 


TAX  OH  TONKAGB. 

A  'tax  on  tonnage"  bears  directly  on  the 
owners  of  the  goods  who  are  having  them 
transported,  and  is  an  attempt  to  regulate 
commerce,  and  is  not  the  same  as  a  tax  on 
gross  receipts,  which  is  a  tax  on  the  money 
of  a  carrier  after  it  has  reached  the  treas- 
urer of  the  corporation.     Philadelphia  &  S. 


Mail  8.  a  Go.  T.  Ctommonwealtb,  104  Pft.  100, 

115. 


TAX  BECOBD. 

Act  1869,  authorizing  the  sale  of  land  for 
taxes,  provides  that  the  petition  filed  by  the 
Auditor  General  shall  be  in  a  record  book, 
which  shall  contain  a  description  of  the  land 
and  the  taxes  thereon  in  appropriate  col- 
umns; that  such  record  shall  be  ruled  with 
columns  for  the  description,  the  amount  of 
taxes,  the  interest  charges,  etc.;  and  that 
it  shall  also  contain  blank  columns  for  other 
specified  entries,  to  be  made  at  the  time  of 
the  decree  and  on  the  sale.  Held,  that  it 
was  not  contemplated  by  the  act  that  ^- 
ther  the  petition  or  decree  should  contain 
any  description  of  the  land,  or  statement  of 
the  amount  decreed  to  be  due,  but  that  both 
the  decree  and  the  petition  should  refer  to 
the  record  book,  which  constitutes  the  tax 
record."  Millard  t.  Tmaz,  58  N.  W.  7%  71, 
99  Biich.  157. 

TAXROIiU 

A  *tax  roir  means  the  roll  In  proper 
form  to  warrant  the  treasurer  in  enforcing 
the  tax.  Babcock  v.  Beaver  Creek  Tp.,  81 
N.  W.  423,  424,  64  Mich.  601. 

The  'tax  rolls"  are  the  original  exten- 
sions of  the  levies  made  by  the  proper  au- 
thorities, and  include  state,  county,  town- 
ship, and  school  taxes.  Smith  v.  Scully,  71 
Pac.  249,  250,  66  Kan.  139. 

Comp.  Laws,  t  3196,  relating  to  assess- 
ments for  municipal  improvements,  provides 
that  in  no  case  shall  the  whole  amount  to 
be  levied  by  special  assessments  upon  any 
lot  for  any  one  improvement  exceed  25  per 
cent  of  the  value  of  such  lot  as  valued  and 
assessed  for  state  and  county  taxes  in  the    , 
last  preceding  ward  tax  roll,  and  any  cost 
exceeding  such  per  cent  shall  be  paid  froio 
the  general  fund  of  the  city.    Held,  that  tbe    I 
"last  preceding  ward  tax  roll,"  referred  to, 
was  the  last  completed  roll  on  which  states    i 
county,  and  school  taxes  had  been  spread.    ' 
Nowlen  v.  City  of  Benton  Harbor  (Mich.)  96 
N.  W.  460,  452.  | 

TAX8ALR 

A  'tax  sale^  is  a  sale  made  of  property 
proceeded  against  by  the  state  as  belonging 
to  some  one  other  than  itself,  in  enforce- 
ment of  taxes  due  by  that  property  and  its 
owners.  Gulf  States  Land  A  Improvement 
Oo.  V.  Wade,  25  South.  105,  108,  61  La.  Ann. 
251. 

A  'tax  sale,**  or,  what  is  the  same  thing, 
a  sale  for  nonpayment  of  taxes,  means  t 
sale  made  in  a  proceeding  in  rem;  and 
hence  that  part  of  a  statute  relating  to  ex- 
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tmptions  which  provides  that  no  propwty 
Bball  be  exempt  from  sale  for  nonpayment 
of  taxes  haa  application  only  to  proceedings 
in  rem  against  the  property,  and  not  for 
judgments  in  personam,  except  where  based 
on  a  liability  for  the  purchase  money  or  im- 
provements. Donthett  v.  Winter,  108  lU. 
330,  334. 

TAX  TITIjIB, 

As  an  interest  in  land,  see  ^Interest  (In 
Property).** 

"Tax  titled  is  the  title  by  which  one 
holds  lands  porchased  at  a  tax  sale.  A  '^taz 
titie"  is  not  a  derivative  title.  If  valid,  it 
is  a  breaking  of  all  other  title,  and  is  an- 
tagonistic to  ail  other  claims  to  the  land. 
Willcnts  V.  Rollins,  62  N.  W.  190,  201,  85 
Iowa,  247. 

A  "tax  titled  is  different  from  an  or- 
dinary title.  It  is  prima  facie  valid,  and  pro^ 
tects  the  purchaser  at  tax  sale  from  imputa- 
tion of  bad  faith.  Cooper  v.  Falk,  33  South. 
567,  569, 109  La.  474. 

A  tax  title  is  purely  technical,  as  dis- 
tinguished from  a  meritorious  title,  and  de- 
pends for  its  validity  on  a  strict  compliance 
with  the  statute.  Kern  v.  Clarke,  59  Minn. 
70,  73,  60  N.  W.  800  (quoting  Black,  Tax 
Tities,  I  409). 

Under  Code,  |  1753,  declaring  that  "any 
person  holding  or  claiming  under  a  tax  title 
land  heretofore  or  hereafter  sold  for  taxes, 
when  the  period  for  redemption  has  expired 
without  redemption  of  the  same,  may  pro- 
ceed t^  bill"  to  have  such  title  confirmed  and 
quieted,  and  Act  1858,  providing  "that  any 
person  claiming  to  hold  lands  under  and  by 
Tirtue  of  any  tax  deed  or  certificate  of  sale 
for  taxes,  either  for  state,  county,  district, 
or  other  purposes,  heretofore  or  hereafter  to 
be  made,"  etc,  a  tax  title  is  such,  whether 
the  same  is  acquired  on  sale  for  taxes  of 
state,  county,  district,  or  other  purposes. 
Beirne  v.  Burdett,  52  Miss.  796,  797. 

TAXABI.E  COSTS. 

'Taxable  costs,**  as  uned  in  a  stipulation 
by  which  plaintiff  agreed  that,  if  an  action 
of  tort  were  changed  into  a  suit  in  equity, 
he  would  pay  the  defendant's  taxable  costs, 
includes  separate  costs  to  each  defendant, 
and  not  one  bill  of  costs  merely  for  all. 
George  v.  Reed,  104  Mass.  866,  867. 

A  direction  in  an  order  to  pay  "^e  tax- 
able costs  of  the  witnesses**  is  sufficiently 
certain.  It  means  such  costs  or  fees  as  the 
witnesses  are  entitled  to  by  law.  Nichols  v. 
Bensselaer  County  Mut  Ins.  Go.  (N.  Y.)  22 
Wend.  125,  128. 

Taxable  costs**  are  in  contemplation  of 
law  full  indemnity  for  the  expenses  of  a 


party  who  is  successful  in  a  suit  between 
party  and  party,  whether  at  law  or  in  equity. 
Rowland  v.  Maddock,  67  N.  B.  347,  349,  183 
Mass.  360  (citing  Newton  Rubber  Works  v. 
De  Las  Casas,  182  Mass.  436,  65  N.  B.  816). 

Where  an  award  provided  that  one  of 
the  parties  should  pay  the  taxable  costs  of 
a  suit  which  had  been  pending  in  court,  the 
phrase  "taxable  costs"  meant  such  as  the 
party  was  entitled  to  have  taxed  by  law. 
Wright  V.  Smith,  19  Vt  110,  111. 

The  word  "taxable,"  as  applied  to  costs 
and  disbursements,  is  sufficiently  synonymous 
with  the  word  "necessary,"  so  that  the  use 
of  one  in  place  of  the  other  in  an  order  does 
not  change  the  meaning;  either  word  relat- 
ing, not  to  the  allowance  of  disbursements, 
but  wholly  to  the  quality  or  character  of  the 
items.  Wilson  v.  Lange^  84  N.  Y.  Supp.  519, 
52a 

TAXABUS  nfHABITAHT. 

A  "taxable  inhabitant**  Is  one  who  Is  or 
may  lawfully  be  taxed;  one  who  possesses 
ail  the  qualifications  necessary  to  authorize 
the  proper  taxing  authorities  to  assess  him 
with  a  tax.  In  re  Annexation  of  Chester 
Tp.,  84  Atl.  457,  174  Pa.  177. 

The  words  'taxable  inhabitants,**  tn  a 
statute  forbidding  the  abolition  or  alteration 
of  school  districts  without  the  consent  of  a 
majority  of  the  taxable  inhabitants,  cannot 
have  their  full,  unrestrained  meaning,  so 
as  to  include  every  residmt  liable  to  be  tax- 
ed, or  they  must  be  held  to  Include,  not  only 
females,  but  infants  of  the  most  tender  age, 
but  are  limited  to  legal  voters  who  are  tax- 
able and  live  within  the  district  Elkin  v. 
Deshler,  25  N.  J.  Law  (1  Dutch.)  177,  179. 

TAXABLE  PBOPEBTT. 

In  answering  the  question,  "what  is  tax- 
able property?"  it  is  obvious  that  we  should 
consider  all  laws  of  a  general  character  upon 
the  subject  of  assessments  and  collection  of 
taxes;  for  the  rule  of  construction  is  that 
all  statutes  in  pari  materia  must  be  so  con- 
strued as  that  proper  effect  may  be  given  to 
the  provisions  of  each  enactment  tn  rela- 
tion to  the  assessment  of  property  and  col- 
lection of  taxes,  the  amount  of  taxable  prop- 
erty is  that  which  a  person  owns  in  excess 
of  his  indebtedness;  for  it  Is  '*the  duty  of 
the  assessor  to  deduct  the  amount  of  indebt- 
edness within  this  state  of  any  person  as- 
sessed from  the  amount  of  his  or  her  taxable 
property."  Misc.  Laws,  c.  57,  1 16.  Stephens 
V.  Multnomah  County,  6  Or.  853,  855. 

The  term  "taxable  property"  is  some- 
times used  in  a  sense  to  indicate  that  which 
a  person  owns  exclusive  of  his  indebtedness. 
Stephens  v.  Multnomah  County,  6  Or.  358. 
But  it  is  not  so  used  in  Hill's  Ann.  Laws,  | 
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2883,  providing  that  when  the  assessor  by 
mistake  returns  as  taxable  property  a  great- 
er amount  than  should  be  assessed  to  any 
person,  etc.,  but  it  means  the  property  liable 
to  taxation.  Steel  y.  Fell,  45  Pac  794,  795, 
29  Or.  272. 

The  power  granted  to  the  city  authori- 
ties by  the  charter  of  Buffalo  (Laws  1843,  c. 
132)  to  assess  all  **taxable  property"  includes, 
not  only  such  as  is  then  taxable  by  the  gen- 
eral law  of  the  state,  but  whatever  should 
be  made  subject  to  taxation  by  any  general 
statute  after  it  is  passed.  City  of  Buffalo 
V.  Le  Couteulx,  15  N.  Y.  451,  453. 

"Taxable  property,"  as  used  in  Act  Feb. 
26^  1883,  §  2,  erecting  certain  portions  of  old 
counties  into  a  new  county,  providing  that  a 
certain  portion  of  certain  indebtedness 
should  be  divided  between  the  counties  in 
proportion  to  the  taxable  property  of  one 
of  the  counties,  a  portion  of  which  had  been 
taken,  signifies  liable  to  taxation,  something 
of  value,  subject  to  assessment  and  to  be 
levied  on  and  sold  for  taxes.  The  mere  as- 
sessment of  property  does  not  make  It  tax- 
able. In  order  to  render  property  taxable, 
there  must  be  the  fundamental  right  to  as- 
sess. Custer  County  v.  Yellowstone  County, 
9  Pac.  586,  587,  6  Mont.  89. 

The  words  "taxable  property,"  as  used 
in  the  charter  of  Charleston,  granted  in  1783, 
authorizing  the  city  council  to  make  such 
assessments  on  the  inhabitants  of  the  city 
or  those  who  hold  taxable  property  within 
the  same  as  shall  appear  to  them  expedient, 
embrace  all  property  not  exempt  by  the  law 
of  the  state  from  taxation.  Hence  the  lands 
belonging  to  St  Philip's  Church  in  the  city 
are  exempt  from  city  taxation,  since  prop- 
erty of  churches  is  exempted  from  taxation 
by  various  acts  of  the  Legislature.  Vestry 
of  St.  Philip's  Church  v.  City  of  Charleston 
(a  0.)  McMul.  Bq.  139,  144,  150. 

The  words  "taxable  property,**  when 
used  in  the  title  relating  to  taxation,  shall 
Include  taxable  estates,  both  real  and  per- 
sonal, including  choses  in  action.  V.  S.  1894, 
856. 

TAXABLE  VALUE. 

"Taxable  value"  is  the  sum  at  which 
property  is  appraised  for  taxation.  Amos- 
keag  Mfg.  Co.  v.  City  of  Manchester,  46  AtL 
470,  472,  70  N.  H.  200. 

The  "taxable  value"  of  a  corporation  Is 
its  bonded  indebtedness,  together  with  its 
stock.  Simpson  v.  Hopkins,  33  Ati.  714»  715^ 
82  Md.  47& 

TAXED. 

Under  the  Iowa  statute  declaring  that, 
before  a  deed  can  be  executed  by  a  county 
commissioner  for  lands  sold  by  him  for  de- 


linquent taxes,  a  notice  that  a  deed  will  he 
applied  for  must  be  served  by  the  party  en- 
titled thereto  on  the  person  in  whose  name 
the  land  is  "taxed,"  a  notice  must  be  served 
on  the  person  in  whose  name  the  land  is 
listed  for  assessment.  Heaton  y.  Elnlgbt 
16  N.  W.  632,  63  Iowa,  686. 

After  lands  are  listed  and  assessed  to  a 
person  named,  and  the  assessment  is  re- 
turned to  the  auditor,  they  are  to  be  regarded 
as  taxed,  within  the  meaning  of  Code  1873, 
§  894,  providing  that  notice  of  the  expira- 
tion of  the  time  for  redemption  from  a  tax 
sale  shall  be  given  to  the  person  in  whose 
name  the  land  is  taxed,  etc  Adams  ▼•  Snow, 
21  N.  W.  765»  766,  65  Iowa,  435. 

TAXING  BT  UNIFORM  BULB. 

See  "Uniform  Rule  of  Taxation." 

TAXING  MASTER. 

The  officer  of  the  court  whose  duty  it 
Is  to  tax  the  costs  of  actions  is  known  as 
a  "taxing  master."  Hersey  y.  Hutchins,  62 
Atl.  862,  71  N.  H.  45& 

TAXING  POWER. 

The  "taxing  power**  Is  one  of  the  at- 
tributes or  incidents  of  sovereignty.  It  is 
and  must  be  inherent  in  every  form  of  goT- 
ernment,  and  it  could  be  exercised  even  with 
us,  although  the  Constitution  was  entirely 
silent  on  the  subject  The  necessity  for  the 
exercise  of  the  power  rests  wholly  in  the  dis- 
cretion of  the  Legislature,  and  that  discretion 
extends  to  the  selection  of  the  subjects  of 
taxation  or  the  things  to  be  taxed,  whether 
it  be  persons  or  property,  business,  or  voca- 
tion. Scott  V.  Pitt,  62  N.  B.  66%  664^  168  K. 
Y.  521,  58  L.  B.  A.  372. 

TAXPAYER. 

See  "Delinquent  Taxpayer";    "Property 
Taxpayer." 

Under  the  vote  of  a  town  to  divide  that 
portion  of  the  surplus  revenue  which  belougs 
to  the  town  among  the  resident  taxpayers  in 
such  town  at  the  time  of  passing  the  vote, 
a  resident  in  the  town,  liable  to  taxation, 
but  who  has  never  been  taxed  therein,  is 
not  entitled  to  a  share  of  such  surplus. 
Thompson  y.  Town  of  Newtown,  21  N.  H. 
a  Fost)  505,  500. 

Act  Feb.  27,  1857,  |  2,  gave  the  council 
of  the  city  of  Hannibal  power  to  borrow 
money  on  the  credit  of  the  city,  but  provided 
that  the  interest  should  not  exceed  a  certain 
amount;  unless  two-thirds  of  the  qualified 
voters  of  the  said  city  should  vote  for  the 
payment  of  a  greater  rate.  Section  8  pro- 
vided that  the  cotmcil  should  hare  power  to 
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Bubscrlbe  for  railroad  stock,  bat  that  before 
sacb  subscription  would  be  yalid  It  should 
be  ratified  by  a  majority  of  the  taxpayers  at 
a  poll  to  be  opened  for  that  purpose.  Section 
10,  prescribing  the  qualification  of  voters  In 
said  city,  required,  among  other  things,  that 
the  Toters  should  have  paid  a  tax  or  city  li- 
cense. In  considering  the  validity  of  the 
bonds  issued  pursuant  to  such  sections,  the 
court  said:  "It  Is  argued  that  the  Legisla- 
ture used  the  word  'taxpayers'  In  the  third 
section  of  Act  1857  In  a  sense  designedly  dif- 
fering from  that  of  'qualified  voters*  in  the 
second  section,  who  are  to  decide  upon  the 
question  of  the  rate  of  interest  on  money 
bofrrowed  In  excess  of  10  per  cent  per  an- 
num. We  see  no  evidence,  however,  of  any 
such  intention.  On  the  contrary,  that  sup- 
position would  necessitate  the  conclusion 
that  the  word  taxpayers'  was  meant  to  In- 
clude persons  not  otherwise  qualified  to 
vote,  for  example,  any  free  white  male  dtl- 
Ben,  minors,  women,  married  and  unmarried, 
and  nonresidents.  The  reasonable  Interpre- 
tation is  that  the  question  of  ratifying  the 
subscription  should  be  submitted  to  a  vote 
of  the  taxpayers  of  the  dty  having  the  quali- 
fication otherwise  of  lawful  voters.  Hanni- 
bal V.  Fauntleioy,  105  U.  &  408,  412,  26  L. 
Ed.  U03. 

The  term  "taxpayers,"  in  Pub.  Laws 
1S84,  c.  447,  permitting  the  abolition  of 
school  districts  In  favor  of  towns,  and  re- 
quiring the  school  property  taken  to  be  ap- 
praised, and  the  taxpayers  of  each  district 
to  have  returned  to  them  their  proporilonate 
share  of  the  appraised  value  of  the  property 
in  the  district,  should  be  construed  to  mean 
the  individual  taxpayers,  and  therefore  such 
rebate  should  be  to  them,  and  not  to  the 
school  treasurer.  In  re  Town  Council  of 
Chanston,  28  Atl.  608,  610,  18  R.  L  417. 

A  "taxpayer"  Is  a  person  owning  prop- 
erty In  the  state  subject  to  taxation  and  on 
which  he  regularly  pays  taxes.  State  ex  rel. 
Sutton  V.  Fasse  (Mo.)  71  S.  W.  745. 

••Taxpayer"  as  used  In  Rev.  St.  art  3942, 
providing  that  all  persons  who  are  legally 
qoalified  voters  of  the  state  and  of  the 
county  of  their  residence,  and  who  are  resi- 
dent taxpayers  In  said  district,  as  shown  In 
the  last  assessment  rolls  of  the  county,  shall 
be  entitled  to  vote  In  any  such  school  dis- 
trict, does  not  mean  only  those  whose  names 
appear  on  the  last  assessment  rolls  of  the 
county,  but  means  one  owning  property  wlth- 
hi  the  territory  subject  to  taxation.  To  con- 
stitute a  taxpayer  In  the  meaning  of  the 
statute.  It  Is  not  necessary  that  the  taxes 
dne  on  his  property  should  have  been  as- 
sessed. Hillsman  v.  Faison,  57  a  W.  020, 
822,  23  Tex.  Civ.  App.  398. 

Act  N.  T.  May  18,  1869  (I^ws  1869,  c. 
^,  as  amended  by  Act  May  12,  1871  (Laws 
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1871,  c.  925),  provides  for  a  petition  of  tax- 
payers for  the  issuance  of  bonds  by  a  mu- 
nicipal corporation,  and  provides  that  the 
word  "taxpayers"  means  the  owners  of  non- 
resident lands  taxed  as  such.  Held  that, 
where  a  petition  under  the  statute  uses  the 
word  "taxpayers,*'  It  would  be  deemed  to 
include  owners  of  nonresident  lands  taxed 
as  such.  Whiting  v.  Town  of  Potter  (U.  S.) 
2  Fed,  517,  520. 

Laws  1871,  c.  925,  {  1,  provides  that  nhe 
word  taxpayer*  shall  mean  any  corporation 
or  person  assessed  or  taxed  for  property, 
either  individually  or  as  agent,  trustee, 
guardian,  executor,  or  administrator,  or  who 
shall  have  been  Intended  to  have  been  thus 
taxed,  and  shall  have  paid  or  Is  liable  to  pay 
the  tax  as  hereinbefore  provided,  or  the  own- 
er of  any  nonresident  lands  taxed  as  such, 
not  including  those  taxed  for  dogs  or  high- 
way tax  only."  Strang  v.  Ck>ok  (N.  Y.)  47 
Hun,  46,  4& 

Where  a  statute  authorizing  the  Issu- 
ing of  certain  bonds  upon  the  verified  peti- 
tion of  a  majority  of  the  taxpayers  defines 
"taxpayers"  to  be  "taxpayers,  exclusive  of 
those  taxed  for  dogs  and  highways  only,"  the 
definition  is  confined  to  the  use  of  the  word 
"taxpayers"  In  the  act;  and  a  petition  which 
falls  to  aver  that  the  petitioners  are  a  ma- 
jority of  the  taxpayers,  "exclusive  of  those 
taxed  for  dogs  or  highways  only,"  Is  fatally 
defective,  and  bonds  Issued  upon  such  peti- 
tion are  Invalid.  Town  of  Ments  v.  Cook,  15 
N.  B.  541,  548,  108  N.  Y.  604. 

Where  a  statute  provided  for  the  Is- 
suance of  bonds  and  stated  that  certain  per- 
sons  should  be  deemed  "taxpayers,"  not  in- 
cluding those  taxed  for  dogs  or  highways 
only,  a  petition  alleging  that  the  signers  were 
a  majority  of  the  taxpayers  was  not  invali- 
dated by  an  omission  to  state  the  words  "not 
Including  those  taxed  for  dogs  or  highways 
only,"  as  the  word  "taxpayers"  did  not  In- 
clude those  not  taxed  for  dogs.  Rich  v.  Town 
of  Mentz  (U.  S.)  18  Fed.  52,  53. 

The  word  "taxpayer,"  as  used  In  the 
title  relating  to  Intoxicating  liquors,  shall 
not  Include  any  person  who  does  not  pay  a 
tax  for  real  or  personal  property  assessed  on 
the  grand  list  of  the  town  In  which  he  re- 
sides.   Gen.  8t  Conn.  1902,  §  2637. 

"Taxpayers,"  as  used  In  Ky.  St  §  4464^ 
requiring  that  the  petition  to  take  the  sense 
of  voters  upon  a  proposition  to  vote  a  tax 
for  a  graded  school  must  be  signed  by  at 
least  10  legal  voters  who  are  taxpayers, 
means  persons  who  pay  taxes  In  their  own 
name  on  property  in  their  own  name,  and 
does  not  Include  persons  whose  wives  pay 
taxes.  Tate  v.  Earianger  School  Dlst  No.  82 
(Ky.)  49  &  W.  887. 
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TEACHER. 

See  "Religious  Teacher^;  "School  Teach- 
er." 

"Teachers,*'  as  used  in  Act  April  1, 1872, 
giyingsthe  board  of  education  of  the  city  and 
county  of  San  Francisco  authority  to  employ 
teachers  and  fix,  allow,  and  order  paid  their 
salaries,  cannot  be  construed  to  include  in- 
specting teachers,  to  perform  duties  im- 
posed by  the  act  on  the  board  Itself  and  on 
the  superintendent,  consisting  of  visiting  the 
schools,  ascertaining  their  conditions  by  oral 
examinations,  observing  the  methods  of  the 
teachers,  and  giving  them  advice  and  in- 
struction In  the  methods  of  teaching.  Barry 
V.  Goad,  26  Pac.  785,  786,  89  Cal.  215. 

The  term  "teacher,"  as  used  in  the  act 
relating  to  schools  in  dty  districts  of  the 
first  class,  shall  Include  all  teachers  regu- 
larly employed  by  boards  of  education  in 
the  day  schools,  including  the  superintendent 
of  schools,  all  superintendents  of  instruction, 
principals,  and  special  teachers.  Bates'  Ann. 
St  Ohio,  1904,  I  3897d. 

TEACHER'S  OEBTSETOATE. 

A  certificate  granted  to  a  teacher  is  a 
license  to  him  to  pursue  a  certain  avocation 
and  to  seek  a  certain  public  employment, 
which,  without  it,  he  cannot  pursue  or  se^. 
A  right  during  the  period  for  which  the  cer- 
tificate Is  granted  to  him  is  a  valuable  prop- 
erty in  his  hands.  Just  as  a  right  to  practice 
as  an  attorney  of  a  court  is  property  in  the 
hands  of  him  who  has  been  admitted  to  It 
The  annulment  of  the  teacher's  certificate  is 
the  destruction  of  his  property.  Schelbner 
V.  Baer,  84  AU.  193,  194,  174  Pa.  482. 

TEAM. 

See  "Working  Team.* 

One  horse,  harness,  and  cart  are  within 
the  meaning  of  the  word  "team,"  as  used  in 
and  exempted  from  execution  by  Laws  1842, 
c.  157.  Harthouse  v.  Bikers,  8  N.  Y.  Super. 
Ct  (1  Duer)  606,  607.  11  N.  Y.  Leg.  Obs.  223, 
224. 

"Team,"  as  used  in  exemption  laws  ex- 
empting the  team  of  the  debtor,  etc.,  consists 
of  one  or  two  horses,  with  their  harness  and 
the  vehicle  to  which  they  are  customarily  at- 
tached for  use.  Brown  v.  Davis  (N.  Y.)  9 
Hun,  43,  44. 

The  "team"  which  the  exemption  laws 
exempt  from  sale  on  execution,  to  the  value 
of  a  certain  sum,  may  be  composed  of  one 
or  more  animals,  and  whatever  number  may 
compose  it,  if  within  the  limit  as  to  value 
fixed  by  statute,  it  will  be  exempt  Wilcox 
V.  Hauley,  31  N.  Y.  648,  655. 


As  rnmm  for  eanryimc  loads* 

"Team,"  as  used  in  Gen.  St  art  14,  I  8, 

providing  for  the  mode  of  passing  when  any 
wagon,  carriage,  etc.,  should  meet  or  over- 
take a  team  on  the  highway,  means  vehicle, 
with  the  animals  drawing  it,  used  for  car- 
rying loads,  as  distinguished  from  one  used 
for  the  carrying  of  persons.  HotchkiBS  t. 
Hoy,  41  Conn.  668^  577. 

In  an  action  to  recover  for  injuries  caus- 
ed by  a  collision  between  teams,  it  was  al- 
leged that  the  plaintUt  was  driving  in  a  wag- 
on, and  that  defendant  was  driving  in  anoth- 
er wagon,  on  the  same  side  of  the  same  high- 
way, so  that  the  team  of  said  defendant 
was  approaching  that  of  the  plaintiff  from 
the  opposite  direction,  and  that  the  teams 
of  defendant  and  plaintiff  would  have  to 
meet  And  treble  damages  were  sought  to 
be  recovered  under  a  statute  which  provides 
that  the  drivers  of  vehicles  for  the  conTey- 
ance  of  persons,  meeting  each  other  on  the 
highway,  who  shall  fail  to  turn  to  the 
right  and  slacken  speed,  shall  pay  to  the 
party  injured  treble  damages  for  driving 
against  the  other  vehicle.  It  was  held  that 
the  word  "wagon"  and  "team"  might  as 
properly  be  used  to  designate  a  vehicle  for 
the  carriage  of  goods  as  one  for  the  convey- 
ance of  persons.  Neither  of  them  nor  both 
of  them  constitute  a  sufficiently  specific  de- 
scription of  the  vehicle  named  in  the  statute 
to  entitle  the  recovery  of  treble  damages. 
Rowell  T.  Grothers,  52  Atl.  818,  75  Conn.  121 

DziTOV. 

"Team,"  as  used  in  Rev.  8t  c  80,  |  8, 
prohibiting  a  person  from  recovery  of  dam- 
ages for  injuries  sustained  because  of  the 
breaking  down  of  a  toll  bridge,  if  the  weight 
of  the  load  which  he  was  transporting  ex- 
ceeded a  certain  amount  exclusive  of  the 
"team  and  carriage,"  should  be  construed  ai 
not  including  the  weight  of  the  driver,  seated 
upon  the  load.  Dexter  v.  Canton  Toll 
Bridge  Co.,  12  Atl.  547,  548,  79  Me.  663. 

As  live  stock. 

The  word  "team"  means  two  or  more 
horses,  oxen,  or  other  beasts  harnessed  to- 
gether to  the  same  vehicle  for  drawing.  It 
may  be  admitted  that  the  term  "stock"  does 
not  embrace  the  Idea  of  a  team;  but  it  can- 
not be  denied  that  the  term  "team"  embraces 
the  idea  of  live  stock.  A  team,  therefore,  Is 
composed  of  live  stock,  and  cannot  exist 
without  it  and  is  embraced  within  the 
meaning  of  the  term  "live  stock"  as  used  in 
Code,  §  1289,  making  a  railroad  corporation 
liable  for  injuries  to  live  stock  running  at 
large  by  reason  of  the  railroad's  failure  to 
fence  at  all  points  where  the  right  to  fence 
exists.  Inman  v.  Chicago,  M.  &  St  P.  E 
Co..  15  N.  W.  286»  287,  60  Iowa,  4^ 
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Am  oMd  in  Gen.  8t  c  89,  I  1*  makliig 
towns  liable  for  damages  happening  to  any 
person  or  bis  team  or  carriage  by  reason  ot 
defects  in  the  highways,  the  words  "team 
or  carriage"  are  meant  to  include  whatever 
animal  or  animals  drew  or  carried  the  load 
and  their  harness,  and  also  the  load  Itself. 
Woodman  y.  Town  of  Nottingham,  49  N.  H. 
3S7,  393,  6  Am.  Bepi  626. 

Ome  horse. 

A  single  horse  is  a  "team,**  and  exempt 
from  execution  as  such  under  the  New  York 
exemption  laws,  when  it  is  kept  and  used 
with  another  horse,  which  the  debtor  hires 
to  work  with  it  Lockwood  t.  YouxiglOTe  (N. 
Y.)  27  Barb.  506,  507. 

A  single  horse,  kept  and  used  for  draw- 
ing loads,  etc,  is  within  the  exemption  from 
execution  of  a  "team,"  under  the  proTlsions 
of  Laws  1842,  c.  157;  it  not  being  necessary, 
to  constitute  a  team  within  the  purriew  of 
the  act,  that  there  should  be  two  or  more 
borses.  Hutchinson  y.  Ghamberlln,  11  N.  Y. 
Leg.  Obs.  248,  260;  Hoyt  y.  Van  Alstyne  (N. 
Y.)  15  Barb.  568,  571. 

"Team,**  as  used  in  the  statute  proyiding 
for  the  recoyery  of  damages  against  a  town 
for  injuries  done  to  the  plaintifTs  person, 
team,  or  carriage  by  the  insufficiency  of  a 
highway,  means  the  animal  or  animals  draw- 
ing or  carrying  a  load,  whether  one  or  many, 
or  that  are  driyen  oyer  the  highway,  wheth- 
er in  harness  or  otherwise.  Conway  y.  Town 
of  Jefferson,  46  N.  H.  521,  526. 

The  word  "team,"  when  applied  to 
horses,  imports  the  use  of  horses  together. 
Corp  y.  Oriswold,  27  Iowa,  879,  880. 

The  term  "team,"  in  a  statute  exempting 
from  execution  a  team,  etc.,  includes  one 
horse,  if  necessary  to  the  support  of  the 
debtor's  family.  Knai^  y.  O'NeUl  (N.  Y.)  46 
Hon.  317,  3ia 

*The  word  *team,'  as  used  in  our  lan- 
guage and  in  this  country,  has  a  broader  and 
more  extensiye  meaning  than  that  giyen  in 
our  dictionaries,  or  in  any  of  the  cases  that  I 
find  which  haye  dwelt  upon  its  interpreta- 
tion. A  horse  or  other  animal,  trained  and 
Tised  for  labor  and  seryice,  when  it  consti- 
tutes the  motiye  power  to .  accomplish  such 
labor  and  seryice,  is,  in  my  opinion,  a 
team,'  according  to  the  popular  and  statuto- 
ry meaning  of  the  word."  Fljinln  y.  Malloy, 
33  N.  Y.  Super.  Gt  a  Jones  ft  8.)  882,  801. 

As  oae  or  more  pairs  of  dravgilit  horses. 

"Team,*'  as  used  in  a  guaranty  that  a 
certain  haryest  machine  may  be  operated 
by  one  good  team,  may  mean  either  one  or 
more  pairs  of  any  kind  of  draught  animals; 
uid  hence  parol  eyidence  is  admissible  to 
siiow  declaxationB  of  the  seller  as  to  the 


amount  of  power  required  to  operate  the 
machine.  Ganson  y.  Madlgan»  15  Wis.  144, 
153,  82  Am.  Dec  66^ 

UmbrolBem  eolt. 

ThLOugh  a  statute  exempts  in  terms  a 
"team  of  horses,"  the  courts  will  not  con- 
strue the  term  so  literally  as  to  deny  the  ex- 
emption of  an  unbroken  colt,  of  which  the 
debtor  became  possessed  in  Ills  efforts  to 
obtain  a  horse.  Nelson  y.  Fightmaster,  44 
Pac.  218,  214,  4  Okl.  88. 

An  unbroken  colt,  that  had  neyer  been 
used,  and  which  there  was  no  eyidence  the 
execution  debtor  Intended  to  use,  he  hay}ng 
two  other  horses  for  the  purpose  of  his  busi- 
ness, is  not  a  team,  or  part  of  a  team,  exempt 
from  execution.  Hogan  y.  Neumeister,  76  N. 
W.  65,  117  Mich.  4d8. 

The  term  "team,"  in  a  statute  proyiding 
that  in  case  of  any  tsgedal  damage  to  any 
person  or  his  team  or  carriage,  by  reason  of 
obstruction,  insufficiency,  or  want  of  repair 
of  any  highway  or  bridge  of  any  town,  the 
person  injured  shall  recoyer  his  damage  in 
an  action  against  the  town,  includes  a  two 
year  old  colt,  driyen  with  two  other  colts, 
loose  in  the  highway,  as  the  statute  is  to  be 
read  in  connection  with  another  statute, 
that  no  damages  shall  be  allowed  for  injury 
to  droyes  of  cattle  by  reason  of  deficiency 
of  a  bridge,  or  if,  when  the  accident  hap- 
pened, the  number  of  cattle  on  the  bridge 
exceeded  25.  Blliott  y.  Town  of  Lisbon.  57 
N.  H.  27,  29. 

Wacoa. 

A  wagon,  customarily  used  in  connection 
with  a  horse  or  horses  and  harness,  con- 
stitutes a  part  of  a  team,  within  the  meaning 
of  the  exemption  laws,  proyiding  that  one 
team  of  a  debtor  shall  be  exempt  from  execu- 
tion. Dains  y.  Prosser  (N.  Y.)  32  Barb.  290, 
291. 

A  wagon  is  not  included  within  the 
word  "team,"  within  the  statutes  proyiding 
for  the  exemption  of  a  team  from  execu- 
tion. Morse  y.  Keyes  (N.  Y.)  6  How.  Praa 
18,21. 

As  used  in  Laws  1842,  exempting  a  team 
from  execution,  "team"  includes  a  one-horse 
wagon  belonging  to  a  practicing  physician. 
Bastman  y.  Caswell  (N.  Y.)  8  How.  Prac.  75, 
76. 

A  one-horse  wagon  belonging  to  a  prac- 
ticing phy^clan  is  exempt  from  execution 
under  an  act  exempting  "working  tools  and 
team."  Eastman  y.  Caswell  (N.  Y.)  8  How. 
Prac  75,  76. 

TSAM  WORK. 

"Team  work,"  as  used  in  a  statute  ex- 
empting from  execution  two  horses  kept  and 
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used  for  team  work,  meanB  work  done  by  a 
team  as  a  substantial  part  of  a  man's  busi- 
ness, as  in  farming,  staging,  express  carry- 
ing,  drawing  of  freight,  peddling,  or  trans- 
portation of  material  used  or  dealt  in  as  a 
business.  This  is  clearly  distinguishable 
from  what  is  circumstantial  to  one's  busi- 
ness, as  a  matter  of  convenience  in  getting 
to  and  from  it,  or  as  a  means  of  going  from 
place  to  place  to  solicit  patronage,  or  to  set- 
tle or  make  collections,  or  to  see  persons  for 
business  purposes.  It  is  plainly  distinguish- 
able from  family  use  and  convenience,  pleas- 
ure^ exercise,  or  recreation.  None  of  these 
uses  of  a  horse  are  suggested  by  the  expres- 
sion "kept  and  used  for  team  work."  Hickok 
V.  Thayer,  49  Vt  372,  874. 

"Team  work,"  as  used  in  the  statute  ex- 
empting to  a  debtor  two  horses,  kept  and 
used  for  team  work,  does  not  include  a  hors^ 
kept  and  used  as  a  racer,  and  not  other^ 
wise,  although  he  had  been  casually  used 
on  a  few  occasions  for  work,  and  also  in 
carrying  members  of  the  bankrupt's  family 
to  and  from  work  or  school.  In  re  Libby 
(U.  &)  103  Fed.  776,  777. 

TEAMSTBR. 

"Teamster,"*  as  used  in  Prac.  Act,  S  219, 
subd.  ^  exempting  from  execution  or  attach- 
ment the  team  by  the  use  of  which  a  huck- 
ster, peddler,  teamster,  or  other  laborer  ha- 
bitually earns  his  living,  means  a  person 
who  is  engaged  with  his  own  team  or  teams 
in  the  business  of  teaming;  that  is,  in  the 
business  of  hauling  freight  for  others  for  a 
consideration,  by  which  he  habitually  sup- 
ports himself  and  family,  if  he  has  one. 
The  fact  that  a  carpenter  or  other  mechanic, 
who  occupies  his  time  in  labor  at  his  trade, 
purchases  a  team  and  also  carries  on  the 
business  of  teaming  by  the  employment  of 
others,  does  not  constitute  him  a  teamster  in 
the  sense  of  the  statute,  although  it  is  not 
necessary  that  a  teamster  should  drive  Us 
team  In  person  to  be  entitled  to  the  exemp- 
tion. In  order  to  entitle  a  party  to  the  ex- 
emption as  a  teamster,  he  must  show  that 
he  habitually  earns  his  living  by  the  use  of 
such  horses,  etc.  A  clerk  in  a  store  at  a 
stated  salary,  who  had  purchased  a  team 
mainly  to  furnish  employment  for  his  son, 
17  years  old,  and  by  whom  exclusively  the 
team  was  used  habitually  in  hauling  freights 
for  the  store  and  for  other  parties,  and  in 
delivering  goods  from  the  store  to  customers, 
was  not  a  teamster  within  the  meaning  of 
the  statute.  Brusie  v.  Griffith,  34  Cal.  302, 
306,  91  Am.  Dec.  695. 

"Teamster,"  as  used  in  Comp.  Laws,  § 
1282,  exempting  from  execution  the  team  by 
the  use  of  which  a  teamster  or  other  laborer 
habitually  earns  his  living,  means  one  who 
is  engaged  with  his  own  team  or  teams  in 
the  business  of  teaming;  that  is  to  say,  in 


the  business  of  hauling  freight  for  other 
parties  for  a  consideration,  by  which  he  ha- 
bitually supports  himself  and  family,  if  he 
has  one.  While  he  need  not,  perhaps,  drive 
his  team  in  person,  yet  he  must  be  personally 
engaged  in  the  business,  habitually  and  for 
the  purpose  of  making  a  living  by  that  busi- 
ness.   Blder  ▼.  Williama,  16  Ney.  416»  420. 


As  laborer  or  work 

A  **teamster,"  using  his  own  team  and 
engaged  in  hauling  slate  for  a  slate  company 
for  a  compensation  based  on  the  amount 
hauled,  is  not,  strictly  speaking,  either  a  la- 
borer or  workman,  and  thus  is  not  protected 
by  a  statute  making  the  stockholders  of  the 
slate  company  personally  liable  for  the  wages 
of  its  workmen  and  laborers.  Moyer  v. 
Pennsylvania  Slate  Go,  7  Pa.  (21  P.  F. 
Smith)  293,  298. 

As  livery  stable  keeper. 

"Teamster,"  as  used  in  the  exemption 
statute,  cannot  be  construed  to  include  a 
livery  stable  keeper,  simply  because  he 
drives  his  own  team  in  carrying  persons 
around  town.  In  common  speech  a  team- 
ster is  one  who  drives  a  team;  but  in  the 
sense  of  the  statute  every  one  who  drives 
a  team  is  not  necessarily  a  teamster,  nor  Is 
he  necessarily  not  a  teamster  when  he  does 
not  drive  a  team  continually.  In  the  sense 
of  the  statute  one  is  a  teamster  who  is  en- 
gaged with  his  own  team  or  teams  in  the 
business  of  teaming;  that  is  to  say,  in  the 
business  of  hauling  freight  for  other  par- 
ties for  a  consideration,  by  which  he  habit- 
ually supports  himself  and  family,  if  he  has 
one.  While  be  need  not,  perhaps,  drive  bis 
team  in  person,  yet  he  must  be  personally 
engaged  in  the  business  of  teaming  habitually 
and  for  the  purpose  of  making  a  living  by 
that  busine$«.  Edgecomb  v.  His  Creditors,  7 
Pac.  533,  534,  19  Nev.  149. 


TEASER. 

"Teaser"  is  the  name  given  to  a  machine 
used  for  cleaning  cotton.  Whitney  v.  Gar- 
ter (U.  S.)  29  Fed.  Cas.  1070,  1071. 


TECHNICAL 

The  "technical  Import"  of  words  is  that 
which  is  suggested  by  their  use  in  refer- 
ence to  a  science  or  profession,  that  whicb 
particular  use  has  affixed  to  them;  and 
when  the  natural  and  technical  import  unite 
upon  a  word,  both  their  rules  combine  to 
control  Its  construction,  and  no  other  sig- 
nification than  that  which  they  suggest  can 
be  affixed  to  it,  unless  upon  the  most  posi- 
tive declaration  that  a  different  one  was 
designed.  People  v.  Hallett,  1  Colo.  352, 
359;   People  ▼.  May,  8  Mich.  598,  606. 
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TECmnCAX.  EBBOR. 

"Technical  errors,"  as  used  !n  Rev.  St 
18S1,  {  1891,  proTiaing  that,  In  consideration 
of  questions  presented  on  an  appeal,  the 
Supreme  Court  shall  not  regard  technical 
errors,  etc.,  means  "merely  abstract  and 
practically  harmless  errors."  Bppa  t.  State, 
1  N.  B.  481,  602,  102  Ind.  53a 


TECHHIOAIXT  PUBB. 

••Technically  pure,"  as  used  In  reference 
to  sobstances  employed  in  chemical  process, 
means  pure  in  the  ordinary  acceptation  of 
ttie  terms  of  the  art  Matheson  ▼•  Camp- 
bell (U.  S.)  68  Fed.  687,  608. 

TELEGRAPH. 

The  word  'telegraph"  is  deriyed  from 
the  Greek,  and  signifies  to  write  afar  off 
or  at  a  distance.  It  is  a  word  which  has 
been  applied  to  various  contrivances  or  de- 
vices to  communicate  intelligence  by  means 
of  signals  or  semaphores  which  speak  to 
the  eye  for  a  moment  But,  in  its  primary 
and  literal  signification  of  writing,  print- 
ing, or  recording  at  a  distance,  it  never  was 
taivented,  perfected,  or  put  into  practical 
operation  till  it  was  done  by  Morse.  He 
preceded  Steinheil,  Cook,  Wheatstone^  and 
Davy  in  the  successful  application  of  this 
mysterious  power  or  element  of  electro-mag- 
netism to  this  property,  and  his  invention  has 
naturally  superseded  every  contrivance.  It 
is  not  only  a  "new  and  useful  art,"  if  that 
term  means  anything,  but  a  most  wonderful 
and  astonishing  invention,  requiring  tenfold 
more  Ingenuity  and  patient  experiment  to 
perfect  It  than  the  art  of  printing  with  types 
and  presses  as  originally  invented.  O'Reil- 
ly V.  Morse,  56  U.  S.  (16  How.)  62,  134,  14 
L.  Ed.  601. 

"Telegraph,"  as  now  usually  accepted 
and  in  common  parlance,  is  generally  under- 
stood as  referring  to  the  entire  system  of 
appliances  used  in  the  transmission  of  tele- 
graphic messages  by  electricity,  consisting 
of,  first  a  battery  or  other  source  of  electric 
power;  secondly,  of  a  line,  wire,  or  con- 
ductor for  conveying  the  electric  current 
from  one  station  to  another;  thirdly,  of  the 
apparatus  for  transmitting,  interrupting,  and, 
if  necessary,  reversing,  the  electric  current 
at  pleasure;  and,  fourthly,  of  the  indicator 
«  signaling  instrument  Hockett  v.  State, 
105  Ind.  250,  261,  5  N.  B.  178,  185,  55  Am. 
Rep.  201  (citing  Imperial  Diet). 

In  Louisiana  the  court  of  appeal  will 
take  Judicial  notice  that  the  "telegraph"  of 
I  railroad  usually  consists  of  wires  strung 
^  posts  set  upright  in  the  ground  alongside 
of  the  road.  P.  &  H.  H.  Youree  v.  Vicks- 
^urg,  a  &  P.  B.  Ck>.,  84  South.  770,  781,  110 
U.  791, 


on  earrler. 

See  'X^ommon  Carrier.*' 

As  an  iastraanent  of  oommereo. 

The  electric  telegraph  is  an  instrument 
of  commerce,  and  thus  subject  to  regula- 
tion by  Congress  under  the  commerce  clause 
of  the  Constitution.  "The  electric  telegraph 
marks  an  epoch  in  the  progress  of  time.  In 
little  more  than  one-fourth  of  a  century  it 
has  changed  the  habits  of  business  and  be- 
come one  of  the  necessities  of  commerce. 
It  is  indispensable  as  a  means  of  intercom- 
munication, and  especially  is  it  so  in  com- 
mercial transactions.  The  statistics  of  the 
business  before  the  recent  reduction  in  rates 
show  that  more  than  80  per  cent  of  all  the 
messages  sent  by  telegraph  related  to  com- 
merce. Goods  are  sold  and  money  paid 
upon  telegraphic  orders,  contracts  are  made 
by  telegraphic  correspondence,  cargoes  se- 
cured, and  the  movements  of  ships  are  di- 
rected. The  telegraphic  announcements  of 
the  market  abroad  regulate  prices  at  home, 
and  a  prudent  merchant  rarely  enters  upon 
an  important  transaction  without  using  the 
telegraph  freely  to  secure  important  infor- 
mation." A  state  cannot  exclude  a  tele- 
graph company,  which  has  accepted  the  re- 
strictions and  conditions  imposed  by  Act 
Cong.  April  14,  1866,  from  entering  the 
state.  Pensacola  Telegraph  Co.  v.  Western 
Union  Telegraph  Co.,  96  U.  S.  1,  9,  24  L. 
Ed.  708. 

As  pnblio  use. 

See  "PubUc  Use." 

Telophone  Ineluded* 

The  term  ••telegraph"  means  any  ap- 
paratus for  transmitting  messages  by  means 
of  electric  currents  and  signals,  and  embraces 
within  its  meaning  the  narrower  word  "tele- 
phone." Davis  V.  Pacific  Telephone  A  Tele- 
graph Co.,  127  Oal.  812,  315,  816,   59  Pac. 


"Telegraph,**  as  used  in  Bates'  Ann.  St. 

5  3454,  authorizing  a  magnetic  telegraph 
company  to  construct  telegraph  lines  from 
point  to  point  along  and  upon  a  public  road 
by  the  erection  of  the  necessary  fixtures,  is 
a  mode  of  transmitting  messages  or  other 
communications  sufilciently  comprehensive  to 
embrace  the  telephone.  Cincinnati  Inclined 
Plane  Ry.  Co.  v.  City  A  Suburban  Tele- 
graph Ass'n,  27  N.  E.  890,  894,  48  Ohio  St 
390,  12  L.  R.  A.  534,  29  Am.  St  Rep.  559. 

"Telegraph,"  as  used  in  Acts  1868,  c. 
471,  §  133,  declaring  that  any  person,  etc., 
owning  a  telegraph  line  doing  business  with- 
in the  state  shall  receive  dispatches  from 
other  telegraph  lines,  etc.,  should  be  con- 
strued to  embrace  "telephone.**    Chesapeake 

6  P.  Telephone  Co.  v.  Baltimore  &  O.  Tele- 
graph Co.,  7  Ati.  809,  810,  66  Md.  399,  59 
Am.  Rep.  167. 
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"Telegraph,"  as  used  in  an  act  Incor- 
porating a  telegraph  company,  may  be  tak- 
en to  mean  and  include  any  apparatus  or  ad- 
justment of  instruments  for  transmitting 
messages  or  other  communications  by  means 
of  electric  currents  and  signals,  and  as  suffi- 
ciently comprehensive  to  embrace  the  tele- 
phone; and  a  company  organised  as  a  tele- 
graph company  under  the  general  corpora- 
tion law  is  authorized  to  do  a  general  tele- 
phone businesa  State  t.  Central  New  Jw- 
sey  Telephone  Go.,  21  AtL  4ea  462,  68  N. 
J.  Law  341.  U  li.  R.  A.  G64. 

Rer.  St  H  6263,  6268  [U.  8.  Gomp.  8t 
1901,  pp.  8679,  3681],  authorizing  telegraph 
companies  to  construct  and  operate  their 
lines  oyer  and  along  post  roads  of  the  United 
States,  includes  telephone  companies.  The 
telephone  and  telegraph  both  communicate 
messages  by  means  of  electricity  oyer  wires. 
The  telegraph  communicates  these  messages 
by  sound  of  instruments;  the  telephone  by 
the  human  yoice,  usually.  Both  depend  upon 
electricity  for  their  action.  Bach  Is  but  a 
form  of  use,  and  the  product  and  result  of 
the  same  principle.  The  names  are  only 
used  to  distinguish  the  method  of  the  com- 
munication. City  of  Richmond  y.  Southern 
Bell  Telephone  ft  Telegraph  Co.  (U.  8.)  86 
Fed.  19,  24,  28  C.  O.  A.  669. 

The  telephone  Is  simply  an  improved 
telegraph,  and  was  formerly  called  the 
speaking  t^egraph.  The  instruments  used 
at  the  terminals  are  different;  but  the  poles, 
the  wires,  the  insulatora,  and  the  generation 
of  the  electric  current  are  all  the  same.  The 
slight  technical  difference  was  exceedingly 
well  stated  by  one  of  the  witnesses  at  the 
hearing  in  the  following  language:  "In 
sending  telegraph  messages,  the  sender 
writes  out  into  words  what  he  wishes  to 
transmit,  and  another  party  takes  it  and 
translates  it  into  sounds  that  represent  let- 
ters, which  are  sent  over  the  wire  by  break- 
ing the  electric  current,  which  reproduces  the 
sounds  at  the  other  end,  which  are  retrans- 
lated by  the  operator  at  the  end  into  words 
and  delivered  to  the  customer;  and  in  send- 
ing the  message  by  telephone  the  person 
who  desires  to  send  a  message  speaks  into 
the  instrument,  and.  Instead  of  breaking  and 
Interrupting  the  current,  it  is  partially  bro- 
ken and  varied  by  the  air  waves  produced 
by  speaking,  and  the  spoken  words  of  air 
waves  pass  over  the  wire  by  their  effect  on 
the  electric  current— that  is,  they  are  re- 
produced into  sound  waves,  and  give  out  the 
same  sound  at  the  other  end  as  was  s^ken 
into  the  instnmient  at  the  transmitting  end 
— and  so  comes  within  the  provision  of  Rev. 
St  U.  S.  IS  6263,  6268  [U.  &  Oomp.  St  1901, 
pp.  3679,  3681],  authorizing  telegraph  com- 
panies to  maintain  telegraph  lines  over  the 
public  domain  of  the  United  States.  North- 
western Telephone  Exch.  Co.  v.  Chicago,  M. 
&  St  P.  Ry.  Co,  79  N.  W.  816,  317,  76  Minn. 
334. 


It  is  held  that  the  term  "telegraph,"  in 
Rev.  St  arts.  698,  689,  providing  that  cor- 
porations created  for  the  purpose  of  con- 
structing and  maintaining  magnetic  tele- 
graph lines  may  set  their  poles  upon  public 
roads,  etc.,  includes  telephones.  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Southwestern  Tele- 
graph &  Telephone  Co.,  66  S.  W.  117,  93 
Tex.  813,  49  L.  R.  A.  469,  77  Am.  St  Rep. 
884. 

The  term  "telegraph  companies,**  in 
Code  1873, 1 2882,  providing  that  actions  may 
be  brought  against  telegraph  companies  in 
any  county  through  which  the  line  passes  or 
is  operating.  Is  to  be  construed  as  including 
telephone  companies.  "In  Iowa  Union  Tele- 
phone Co.  v.  Board  of  Equalization,  67  Iowa, 
260,  26  N.  W.  166,  it  was  held  that  a  tele- 
phone company  was  to  be  regarded,  for  the 
purposes  of  taxation,  as  coming  within  the 
denomination  of  telegraph  company,'  vHthln 
the  meaning  of  the  statute."  Franklin  v. 
Northwestern  Telephone  Co.,  28  N.  W.  461, 
462,  69  Iowa,  97. 

The  term  "telegraph  companies,**  in  a 
statute  authorizing  a  dtj  to  license  tele- 
graph companies.  Includes  telephones^  "Of 
course,  thera  is  a  distinction  between  the 
two  classes  of  business;  but  in  almost  every 
raspect  they  are  very  similar,  if  not  identi- 
cal. One  may  require  more  lines  of  wire 
than  the  other;  but  we  are  not  aware  of 
any  other  distinction,  outside  of  thefir  office 
or  places  of  operation,  distinguishable  to  the 
naked  eye.  Wisconsin  Telephone  Co.  v.  City 
of  Oshkosh,  21  N.  W.  828,  880,  62  Wis.  32. 

A  "telephone  company"  is  a  '^telegraph 
company,"  in  the  meaning  of  the  latter  term 
as  used  in  a  statute  providing  for  assessing 
I  telegraph   lines   and  property.     "Both   the 
i  telephone  and  telegraph  ara  used  for  distant 
,  communication  by  means  of  wires  stretched 
I  over  different  jurisdictlona    The  fundament- 
al principle  by  which  conmiunicaticm  is  se- 
cured is  the  same.     It  was  held  in  Wiscon- 
sin Telephone  Co.  v.  City  of  Oshkosh,  62 
;  Wis.  32,  21  N.  W.  828,  that  a  statute  aa- 
i  thoridng  the  formation  of  corporations  for 
building,   owning,    and   operating  telegraph 
lines  was  sufficient  to  authorize  the  forma- 
tion of  corporations  for  building,  owning,  and 
operating  telephone  lines;  the  decision  bdnf 
I  based  upon  the  identity  of  the  principle  by    , 
which   communication  in  each  case  is  se- 
cured."   Iowa  Union  Telephone  Co.  v.  Board 
of  Bqualizatlon,  26  N.  W.  166,  67  Iowa,  250. 

A    "telegraph    company,"    within    the 
meaning  of  Revenue  Act  June  7,  1879,  an-    j 
thorizing    the   taxation    of   telegraph   com- 
panies, includes  a  telephone  company.    lo 
ao  holding  the  court  cites  the  English  case 
of  Attorney  General  v.  £3dlson  Telephone  Go. 
of  London,  L.  R.  6  Q.  B.  Div.  244,  in  whlcb    i 
it  was  held  that  a  telephone  line  operated    ' 
under   telephone   patents   was   a   telegrapb 
llne^  and  communications  sent  ovor  it  were 
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telegrams,  within  the  meaning  of  the  act  of 
18G9,  conferring  exclusive  telegraph  privi- 
leges upon  the  Postmaster  General.  In  the 
opinion  by  Stephen,  J.,  *1t  is  said  that  In 
Mr.  Edison's  specification  the  words  tele- 
graph' and  telegraphic*  are  frequently  used 
in  reference  to  his  invention."  And  It  is 
further  stated  in  the  same  opinion  that  In 
Webster's  Dictionary,  published  in  1856  (Am. 
Ed.  1854),  an  electro-magnetic  telegraph  is 
defined  under  the  word  'telegraph"  as  an  in- 
strument or  apparatus  for  communicating 
words  or  language  to  a  distance  by  the  use 
of  electricity,  and  under  the  head  of  "ele^ 
tro-magnetic  telegraph*'  as  an  Instrument  or 
apparatus  which,  by  means  of  iron  wires 
conducting  the  electric  fluid,  conveys  Intel- 
llgHice  to  any  distance  with  the  velocity 
of  lightning.  The  last  definition  is  that  of 
Morse  himself,  and,  as  will  be  seen  by  the 
date,  both  were  given  many  years  before 
telephone  transmitters  or  receivers  were  ever 
dreamed  of.  The  same  edition  of  Webster 
defines  "telegraph"  to  be  a  machine  for 
communicating  intelligence  from  a  distance 
by  various  signals  or  movements  previously 
agreed  upon,  which  signals  represent  let- 
ters, words,  or  ideas,  which  can  be  trans- 
mitted from  one  station  to  another  as  far 
as  the  signals  can  be  seen.  This  definition 
shows  that  the  word  'telegraph"  did  not 
originally  include  the  idea  of  transmission 
over  a  wire,  by  means  of  electricity  or  oth- 
erwise, but  merely  signals  addressed  to  the 
eye,  and,  compared  with  the  later  deflnitions, 
fllnstratee  the  changes  of  meaning  which 
words  necessarily  undergo  In  consequence  of 
a  never  ceasing  progress  of  discovery  and 
Invention.  Oommonwealth  v.  Pennsylvania 
Telephone  Ck).  (Pa.)  42  Leg.  Int.  180. 

Telegraphy"  is  the  transaction  of  busi- 
ness over  or  through  wires.  The  title  of  Act 
May  1,  1876,  entitled  "An  act  supplementary 
to  'An  act  to  provide  for  the  Incorporation 
and  regulation  of  certain  corporations'  rela- 
tive to  the  incorporation  and  powers  of  tele^ 
graph  companies  for  the  use  of  individuals," 
etc.,  Bufllciently  expresses  its  purpose  to  au- 
thorize the  incorporation  of  telephone  com- 
panies, since  a  telephone  company  Is  virtual- 
ly a  telegraph  company.  The  York  Tele- 
phone Ck>.  Y.  Keesey,  5  Pa.  Dist  R.  368,  889. 

TELEGRAPH  OOMPANT. 

"Telegraph  companies,*'  like  common 
carriers,  are  public  servants,  and  held  to  a 
high  degree  of  diligence  and  a  strict  discharge 
of  duty;  and,  having  vlc^ated  their  duty  and 
been  negligent  in  its  discharge,  such  compa- 
nies are  liable  in  damagea  Western  Union 
Telegraph  Co.  t.  Frith,  58  S.  W.  118,  119, 
105  Tenn.  167  (citing  Marr  v.  Western  Union 
Telegraph  Co.,  85  Tenn.  [1  Pickle]  529,  3  S. 
W.  496;  Wadsworth  v.  Same,  86  Tenn.  [2 
Rckle]  e95,  8  S.  W.  574,  6  Am.  St  Rep.  864; 
Western  Union  Telegraph  Co.  r.  Mellon,  96 


Tenn.  66,  88  S.  W.  725;  Jones  v.  Western 
Union  Telegraph  Co.,  101  Tenn.  442»  47  8. 
W.  699). 

Any  person  or  persons,  Joint-stock  com- 
pany, association,  or  corporation  engaged  In 
transmitting  to,  from,  through,  or  in  the 
state  telegraph  messages,  shall  be  deemed 
and  held  to  be  a  telegraph  company.  Ind. 
T.  Ann.  St  1899,  S  4964. 

The  term  "telegraph  company,"  as  used 
in  the  chapter  relating  to  the  listing  of  pef- 
sonal  property  for  taxation,  includes  any  per- 
son or  persons,  joint-stock  association,  or 
corporation,  wherever  organized  or  incor- 
porated, when  engaged  In  the  business  of 
transmitting  to,  from,  through,  or  in  the 
state  telegraphic  messages.  Bates'  Ann.  St 
Ohio  1904,  §§  2777.  2780-17. 

Telegraph  companies  are  quasi  public 
servanta  Ayer  v.  Western  Union  Telegraph 
Co.,  79  Me.  498,  497,  10  Atl.  495,  1  Am.  St 
Rep.  858. 

Bailvoftd  eoanpaay. 

A  railroad  company,  operating  a  tele- 
graph line  for  its  trains,  and  not  for  profit  Is 
not  a  "telegraph  company  operating  miles 
of  wire,"  within  Acts  1888,  c.  8,  and  Is  not, 
therefore,  subject  to  taxation  as  such. 
Adams  V.  Louisville,  N.  O.  ft  T.  By  Co. 
(Miss.)  18  South.  932. 

Telephone  eompaay. 

Telephone  company  as,  see  'telegraph.'* 

TZXEOBAPK  OPEBATOR. 

As  a  derk,  see  *'Clerk." 
As  laborer,  see  "Laborer.** 

TZXEORAPH  STATIOm. 

"Telegraph  stations,"  as  used  In  a  con- 
tract between  a  railroad  and  telegraph  com- 
pany granting  the  telegraph  company  the 
privilege  of  putting  up  and  maintaining  a 
telegraph  wire  for  general  telegraphic  corre- 
spondence on  the  line  of  telegraph  posts 
along  the  line  of  the  railroad,  and  liberty  to 
establish  and  maintain  telegraph  stations  at 
such  points  along  the  line  of  the  road,  means 
ordinary  offices  for  the  business  of  telegra- 
phy at  cities  or  villages  along  the  line  of 
the  road.  Railroad  Co.  v.  Telegraph  Co.,  38 
Ohio  St  24,  29. 

TELEPHONE. 

The  prohibition  against  charging  or  re- 
ceiving more  than  $50  per  annum  for  the 
use  of  a  telephone  on  a  separate  wire,  which 
is  made  by  District  of  Columbia  Corporation 
Act  June  30,  1898,  does  not  require  a  tele- 
phone company  to  furnish  at  that  rate  such 
additional   equipment  aa  wall  cabinet  and 
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desk,  anxUiary  bells,  etc.,  if  the  separate 
charges  had  theretofore  been  made,  since  by 
the  words  "nse  of  a  telephone"  the  court 
cannot  extend  the  statute  beyond  its  terms, 
and  hold  it  to  include  things  which  were  not 
theretofore  furnished  by  the  company  as  a 
part  of  the  telephone.  ChesapealLe  &  P. 
Telephone  Co.  y.  Manning,  22  Sup.  Ct  881» 
886,  186  U.  S.  238»  46  L.  Ed.  1144. 

As  Instnuiient  alone. 

''Telephone,'*  according  to  the  course  of 
business,  refers  only  to  the  instrument  itself, 
apart  from  wires,  batteries,  call  bells,  switch- 
boards, and  other  appliances  with  which  it 
is  connected  in  its  practical  and  commercial 
use.  Western  Union  Telegraph  Co.  v.  Amer- 
ican Bell  Telephone  Co.  (U.  S.)  105  Fed. 
684,  69a 

As  a  publlo  use. 

See  "Public  Use.'* 

As  -whole  systeau 

The  word  'telephone,"  as  used  in  Act 
April  13,  1858,  regulating  the  rental  allowed 
for  the  use  of  telephones,  designates  and  re- 
fers to  an  entire  system  or  apparatus,  com- 
posed of  all  the  usual  and  necessary  instru- 
ments for  the  transmission  and  reception  of 
telephonic  messages,  and  not  to  a  single  in- 
strument. Hockett  V.  State,  5  N.  B.  178, 
185,  105  Ind.  250,  55  Am.  Rep.  201 ;  Central 
Union  Telephone  Co.  y.  Bradbury,  5  N.  B. 
721,  725,  106  Ind.  1. 

As  pnbllo  nse. 

See  "Public  Use.** 

Telesraph  dlstingi&isl&ed. 

"Telephone**  differs  from  'telegraph*' 
very  materially,  in  this:  that  the  transmis- 
sion of  news,  the  sending  and  receiving  of 
messages,  by  telegraph,  can  only  be  done  by 
those  having  a  knowledge  of  the  business,  and 
having  a  knowledge  of  the  art  and  science 
of  telegraphy.  Webster  defines  "telephone" 
as  an  instrument  for  conveying  sounds  to  a 
great  distance.  Central  Union  Telegraph  Co. 
V.  State,  118  Ind.  194,  206,  19  N.  B.  604, 
610,  10  Am.  St  Bep.  114. 

TEIiEPHOlfE  COMPANT. 

As  telegraph  company,  see  "Telegraph." 

Telephone  companies,  like  telegraph 
companies,  are  common  carriers  of  informa- 
tion, and  their  lines  are  daily  employed  in 
the  transaction  of  interstate  commerce. 
Therefore  neither  a  state  nor  an  Indian  na- 
tion has  power  to  gr&nt  to  one  company 
the  exclusive  right  to  maintain  telephone 
lines  within  its  territory.  Such  a  grant,  be- 
ing void  ab  initio,  cannot  be  Invoked  to  pre- 
vent the  construction  and   maintenance  of 


lines  by  other  companies  or  persons,  al- 
though they  are  not  interstate,  but  merely 
local.  Muskogee  Nat  Telephone  Co.  v.  Hall, 
118  Fed.  Rep.  382,  384,  55  O.  a  A.  208. 

A  telephone  company  is  a  common  car- 
rier in  the  same  sense  as  a  telegraph  com- 
pany, and  it  has  certain  well-defined  obliga- 
tions of  a  public  character.  All  the  instru- 
ments and  appliances  used  by  a  telephone 
company  in  the  prosecution  of  its  business 
are  consequently  in  legal  contemplation  de- 
voted to  a  public  use.  Hockett  t.  State,  5  N. 
B.  178,  185.  105  Ind.  25a  55  Am.  Rep.  201. 

A  "telephone  company"  Is  a  common 
carrier.  In  the  sense  that  it  Is  bound  to 
furnish  service  to  any  one  offering  to  com- 
ply with  its  reasonable  requirements,  not 
only  in  respect  to  Its  public  stations  system, 
but  also  in  recq;)ect  to  the  so-called  private 
system  of  instruments  installed  In  offices, 
residences,  and  places  of  business.  State  ex 
rel.\  Payne  t.  Kinloch  Telephone  Co.,  67  S. 
W.  684,  685,  93  Mo.  App.  349. 

A  telephone  company  Is  a  common  car- 
rier, as  was  said  by  Justice  Brewer  in  Mis- 
souri V.  Bell  Telephone  Co.  (U,  S.)  23  Fed. 
539.  A  telephone  system  is  simply  a  sys- 
tem for  the  transmission  of  intelligence. 
It  is,  perhaps,  in  a  limited  sense  and  yet  in 
a  strict  sense,  a  common  carrier.  The  mo- 
ment It  establishes  a  telephonic  system,  it  is 
bound  to  deal  equally  with  all  citizens  in 
every  department  of  business,  and,  the  mo- 
ment it  opened  its  telephonic  system  to  one 
telephone  company,  that  moment  It  put  itself 
in  a  position  where  it  was  bound  to  open 
this  system  to  any  other  telephone  company 
tendering  equal  pay  for  equal  services.  Be- 
ing a  common  carrier,  It  has  not  the  right  to 
discriminate  in  granting  licenses  for  the  use 
of  the  telephone  instruments.  Delaware  v. 
Delaware  ft  A.  Telegraph  ft  Telephone  Co. 
(U.  S.)  47  Fed.  633,  638. 

Telephone  companies  are  the  common 
carriers  of  news,  and  all  persons  are  en- 
titled to  the  enjoyment  of  the  benefits  to  be 
derived  from  the  use  of  the  telephone,  and 
the  company  is  a  public  servant  in  the  com- 
merce of  the  country  and  is  subject  to  the 
process  of  the  court  in  compelling  it  to  dis- 
charge its  public  duties  by  supplying  tele- 
phones to  all  alike  who  demand  them,  with- 
out discrimination.  State  v.  Nebraska  Tele- 
phone Co.,  22  N.  W.  237,  239.  17  Neb.  126,  52 
Am.  Rep.  404. 

The  term  'telephone  company,"  as  used 
in  the  chapter  relating  to  the  listing  of  per- 
sonal property  for  taxation,  includes  any 
person  or  persons,  joint-stock  association,  or 
corporation,  wherever  organized  or  incorpo- 
rated, engaged  in  the  business  of  transmit- 
ting to,  from,  through,  or  in  the  state  tele- 
phonic messages.  Bates'  Ann.  St  Ohio  190i 
§§  2777,  2780-17. 


TJBLSPHONB  COMPANT 
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Any  joint-stock  aasociatloii,  company, 
copartDerabip,  or  corporation,  whether  In- 
corporated onder  the  laws  of  this  state,  or  of 
any  other  state,  or  of  any  foreign  nation, 
engaged  in  transmitting  to,  from,  through, 
in,  oe  across  the  state  of  South  Carolina  tele- 
graphic messages,  shall  be  deemed  and  held 
to  be  a  telegraph  company.  OIy.  Code  8.  0. 
1902,  §288. 

TELEPHORE  EXOHANOB. 

A  "telephone  exchange"  Is  an  arrange- 
ment for  putting  up  and  maintaining  wires, 
poles,  and  switchboards  within  a  given  area, 
with  a  central  office  and  the  necessary  oper- 
ators to  enable  hirers  of  telephones  within 
that  area  to  conyerse  with  each  other.  West- 
ern Union  Telegraph  Co.  y.  American  Bell 
Telephone  Co.  (U.  S.)  105  Fed,  684,  690. 

TELEFHOME  UXB. 

In  its  proper  sense,  "Un^  means  wire 
connecting  one  telegraph  or  telephone  sta- 
tion with  another,  or  the  whole  of  a  sys- 
tem of  tel^raph  or  telephone  wires  under 
one  management  or  name.  Webst  Diet  A 
telegraph  wire  between  stations,  forming 
with  them  the  circuit  Cent  Diet  As  used 
In  the  telephone  business,  it  means  the  line 
of  poles  and  wires  supported  thereon,  with- 
out regard  to  the  number  of  those  wires. 
Southern  Bell  Telephone  A  Telegraph  Co.  y. 
lyAlemberte,  21  So.  670,  571,  89  Fla.  25. 

TELEPHOHIO  SYSTEM. 

A  telephonic  system  is  simply  a  system 
for  the  transmission  of  intelligence  and  news. 
It  is,  perhaps,  in  a  limited  sense,  and  yet 
In  a  strict  sense,  a  common  carrier.  It  must 
be  equal  in  its  dealings  with  all.  Oommer- 
dal  Union  Telephone  Co.  t.  New  England 
Telephone  &  Telegraph  Co.,  61  Vt  241,  250, 
17  Atl.  1071,  1074,  5  L.  R.  A.  161,  15  Am.  St 
Rep.  883  (citing  Missouri  y.  Bell  Telephone 
Oo.  [U.  S.]  23  Fed,  539). 


TELLER. 

See  '*Bank  Teller.^* 


TELLTALE 

A  "telltale,**  or  tickler,  is  a  contrlyance 
to  warn  raihroad  brakemen  of  the  proxim- 
ity of  a  bridge,  it  Is  constructed  of  an  up- 
right on  each  side  of  the  road  and  a  pole 
running  across  the  road  and  resting  upon 
the  uprights,  from  which  pole  a  number  of 
strands  of  wire  are  suspended.  Wallace  y. 
Central  Vt  B.  Co.,  18  N.  Y.  Supp.  280,  281, 
®  Hun,  632. 


TEMPER. 

See  "Violent  Temper.** 

••Temper,"  In  Pen.  Code  1895.  art  7, 
defining  adequate  cause,  as  that  term  Is 
used  in  article  60S,  defining  manslaughter  as 
yoluntary  homicide  committed  under  the  im- 
mediate infiuence  of  sudden  passion,  arising 
from  an  adequate  cause,  but  neither  justi- 
fied nor  excused  by  law,  as  that  it  would 
commonly  produce  a  degree  of  anger  in  a 
person  of  ''ordinary  temper"  sufficient  to 
render  the  mind  incapable  of  cool  reflec- 
tion, is  not  of  the  same  meaning  as  the  word 
"courage."  "Temper"  means  disposition  of 
mind,  as  inclination  to  giye  way  to  anger, 
resentment,  or  the  like.  "Courage"  means 
that  quality  of  mind  which  enables  one  to 
encounter  dangers  and  difficulties  with  firm- 
ness, or  without  fear  or  depression  of  spir- 
its; yalor;  boldness;  bravery,  etc  A  man 
may  be  a  person  of  mild  and  agreeable 
temper  or  disposition,  capable  of  patience 
and  forbearance,  with  coolness  under  great 
insults  or  provocation,  and  yet  he  may  be  a 
man  of  great  courage;  and  vice  versa.  It 
is  erroneous,  in  an  instruction  on  adequate 
cause  in  a  homicide  case,  to  use  the  phrase 
"ordinary  temper  and  courage,"  instead  of 
the  words  "ordinary  courage."  Gardner  v. 
State,  48  S.  W.  170,  171.  40  Tex.  Cr.  R.  19. 

TEMPERANCE. 

"Temperance,"  as  used  in  an  informa- 
tion in  the  nature  of  a  quo  warranto  for  the 
forfeiture  of  the  charter  of  a  corporation  al- 
leged to  have  been  formed  to  promote  the 
cause  of  temperance,  has  no  fixed,  legal 
meaning,  as  contradistinguished  from  its 
usual  import  Webster  defines  It  as  "ha- 
bitual moderation  in  regard  to  the  indulgence 
of  the  natural  appetites  and  passions;  re- 
strained or  moderate  indulgence;  modera- 
tion, as  temperance  in  eating  and  drinking, 
temperance  in  the  indulgence  of  joy  or 
mirth."  The  term  "temperance"  is  too  vague 
and  uncertain  to  enable  it  to  be  said  there- 
from that  a  fimd  in  possession  of  such  cor- 
poration Is  a  public  charity,  which  can  be 
administered  by  a  court  of  equity;  and  it 
follows  that  the  perversion  of  the  fund  is 
not  an  injury  to  the  public,  and  forfeiture 
therefor  cannot  be  maintained.  People  v. 
Dashaway  AfiB'n,  24  Pac  277,  279,  84  Cal. 
114,  12  L.  R.  A.  117. 

A  gift  for  the  promotion  of  temperance 
will  be  construed  as  a  gift  to  a  charity. 
Harrington  v.  Pier,  82  N.  W.  845,  857,  105 
Wis.  485,  60  li.  K.  A.  307,  76  Am.  St  Rep. 
924. 

TEMPERAHOE  SALOOH. 

A  "temperance  saloon"  is  a  place  where 
nonlntoxicating   drinks   and   other   refresh- 
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inents  are  kept  for  sale.  City  of  Clinton  t. 
Grusendorf,  46  N.  W.  407,  408,  80  Iowa, 
117. 

TEMPERATE. 

Webster  defines  'HemperateP*  as  moder- 
ate, or  not  excesslye.  The  use  of  the  words 
"sober  and  temperate  In  the  use  of  splrlta- 
one  liquors,"  In  Insurance  policies,  does  not 
Imply  that,  In  order  for  a  man  to  be  sober 
and  temperate,  he  should  abstain  from  the 
use  of  Intoxicating  liquors;  and  the  fact 
that  a  man  may  have  been  drunk  oa  some 
occasions  does  not  of  itself  make  him  an  in- 
temperate man.  Wolf  y.  Mutual  Ben.  Life 
Ins.  Oo.  (U.  S.)  80  Fed.  Gas.  407,  400. 

''Temperate,"  within  the  meaning  of  a 
question.  In  an  application  for  life  policy, 
whether  the  applicant  has  always  been  tem- 
perate, is  to  be  construed  as  meaning  ab- 
stinence from  the  excessive  or  injurious  use 
of  liquors,  and  not  total  abstinence.  The 
word  "temperate"  suggests  moderation  and 
restraint  from  excessive  or  injurious  use, 
and  not  total  abstinence.  Chambers  t. 
Northwestern  Mut  Life  Ins.  Co.,  87  N.  W. 
867,  869,  64  Minn.  495,  58  Am.  St.  Rep.  549. 

The  words  "sober  and  temperate,"  as 
used  in  an  application  for  insurance,  are  to 
be  taken  in  their  ordinary  sense.  They  do 
not  imply  total  abstinence.  The  moderate, 
temperate  use  of  intoxicating  liquors  is  con- 
sistent with  sobriety;  but,  if  one  use  liq- 
uors to  such  an  extent  as  to  produce  fre- 
quent Intoxication,  he  is  not  "sober  and  tem- 
perate," within  the  meaning  of  the  contract 
Brockway  v.  Mutual  Ben.  Life  Ins.  Co.  (U. 
SO  9  Fed.  249,  253. 

A  warranty  In  an  insurance  policy  that 
the  insured  was  •temperate,"  etc.,  meant 
that  his  habit  was  to  refrain  from  excessive 
indulgence  in  the  use  of  intoxicants,  and 
not  that  he  abstained  from  all  use.  Meacham 
▼.  New  York  State  Mut  Ben.  Ass'n,  24  N.  B. 
288,  120  N.  Y.  237. 

TEMPERATE  SLABIT8. 

A  statement  by  an  applicant  for  life 
insurance  that  he  was  of  "temperate  habits" 
does  not  imply  total  abstinence,  and  is  not 
falsified  by  proof  of  a  single  or  incidental 
use.  Supreme  Lodge  K.  P.  v.  Foster,  59 
N.  B.  877,  881,  26  Ind.  App.  338. 

An  occasional  excess  in  the  use  of  in- 
toxicating liquors  does  not  constitute  a  habit, 
or  make  a  man  intemperate,  within  the 
meaning  of  a  policy  insuring  one  as  a  per- 
son of  "temperate  habits";  but  if  the  habit 
has  been  formed  and  is  indulged  in  of  drink- 
ing to  excess  and  becoming  intoxicated, 
whether  daily  and  continuously,  or  period- 
ically,  with   sober   Intervals  of   greater  or 


less  length,  the  person  addicted  to  sucb 
habit  cannot  be  said  to  be  of  temperate  hab- 
its, within  the  meaning  of  the  policy.  Union 
Mut  life  Ins.  Co.  v.  Relf,  86  Ohio  St.  596; 
609,  88  Am.  Bep.  6ia 

''Temperate  habits,"  as  used  in  an  ap- 
plication for  a  life  insurance  policy,  in  which 
the  insured  stated  that  he  was  a  man  of 
temperate  habits,  means  customary  conduct, 
to  pursue  which  he  has  acquired  a  tendency 
from  frequent  repetition  of  the  same  acts. 
It  would  be  incorrect  to  say  that  a  man  has 
a  habit  of  anything  from  a  single  act  Ad 
occasional  use  of  intoxicating  liquors  does 
not  render  the  insured  a  man  of  intemperate 
habits,  nor  would  an  exceptional  case  of  ex- 
cess justify  the  application  of  such  charac- 
ter to  him.  If  the  habits  of  the  insured,  in 
the  usual,  ordinary,  and  everyday  routine 
of  his  life,  were  temperate,  the  representa- 
tions made  are  not  untrue,  within  the  mean- 
ing of  the  policy,  although  he  may  have  had 
an  attack  of  delirium  tremens  from  an  ex- 
ceptional overindulgence.  "Intemperate  hab 
its  cannot  be  imputed  to  one  because  his  ap- 
pearance and  actions  might  indicate  a  night 
of  excessive  indulgence."  Knickerbocker 
Life  Ins.  Co.  v.  Foley,  106  U.  S.  850,  851,  26 
L.  Bd.  1055. 

A  life  policy  representing  the  Insured  to 
be  a  person  of  "temperate  habits"  should  be 
construed  to  mean  that  the  occasional  use  of 
intoxicating  liquors  did  not  render  him  a 
man  of  Intemperate  habits,  nor  would  an  oc- 
casional case  of  excess  justify  the  applica- 
tion of  this  character  to  him.  An  attack  of 
delirium  tremens  may  sometimes  follow  a 
single  excessive  indulgence.  When  we  speak 
of  the  habits  of  a  person,  we  refer  to  hla 
customary  conduct  It  would  be  incorrect  to 
say  that  a  man  has  a  habit  of  anything 
from  a  single  act  The  court  did  not,  there- 
fore, in  instructing  the  juiy  that  if  the 
habits  of  the  insured,  in  the  usual,  ordinary, 
and  everyday  routine  of  his  life,  were  tem- 
perate, the  representations  made  are  not  un- 
true, within  the  meaning  of  the  policy,  al- 
though he  may  have  an  attack  of  delirium 
tremens  from  an  exceptional  overindulgence 
It  could  not  have  been  contemplated,  from 
the  language  used  in  the  policy,  that  It 
should  become  void  for  an  occasional  excess 
by  the  insured,  but  only  when  such  excess 
had  by  frequent  repetitions  become  a  habit 
Northwestern  Mut  Life  Ins.  Co.  v.  Muske- 
gon Nat  Bank,  7  Sup.  Ct  1221,  1226,  122  U. 
S.  501,  80  L.  Bd.  1100. 

"Habit"  as  generally  understood  and  as 
defined  by  lexicographers,  is  a  disposition 
or  condition  of  the  mind  or  body;  the  ten- 
dency or  aptitude  for  the  performance  of 
certain  actions  acquired  by  custom,  or  a  fre- 
quent repetition  of  the  same  acts.  Habit  is 
that  which  is  held  or  retained ;  the  effect  of 
custom   or   frequent   repetition.     Hence  we 
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■peak  of  good  habits  and  bad  habits.  Fre- 
quent drinkinir  of  spirits  leads  to  habits  of 
Intemperance,  etc.  If  an  applicant  for  in- 
sorance  had  an  appetite  for  intoxicating 
drinks  to  such  an  extent  that  a  single  In- 
dnlgoice  necessarily  Instigated  him  to  a  rep- 
etition of  It,  and  led  him  into  what  have 
been  called  ''sprees,"  and  these  sprees  were 
fireqnent,  and  rendered  him  incapable  of  con- 
trolling his  appetite  while  they  continued, 
then,  although  there  were  Intenrals  during 
which  he  remained  entirely  sober,  there  was 
such  a  repetition  of  acts  of  drinking  as 
amounted  to  a  habit.  Dayey  y.  2Stna  Life 
Inai  Co.  (U.  8.)  20  Fed.  482,  482L 


TEMPEST. 

A  '^mpest^  is  a  Tiolent  wind,  storm, 
tnmnlt,  or  commotion.  In  Webster's  Dic- 
tionary It  is  defined  as  an  extensiye  current 
of  wind,  rushing  with  great  yelodty  and 
Tlolence,  and  a  storm  of  extreme  violence, 
and  as  synonymous  with  ^'storm";  thus  In- 
dicating that  a  freshet  is  not  a  storm,  with- 
in such  term,  when  used  In  an  Insurance 
policy.  Stover  v.  Insurance  Go.  (Pa.)  8  Phlla. 
88,39. 


TEMPLATE. 

"A  template  is  a  piece  of  sheet  iron,  the 
contour  of  which  corresponds  to  the  opening 
between  the  rolls."  Johnson  Steel  Street 
Rail  Co.  V.  North  Branch  Steel  Ck>.  (U.  S.) 
48  Fed.  191,  103. 


TEMPORALITIES. 

The  '^mporaimes'*  of  the  Catholic 
Church  are  the  revenues  of  the  church  de- 
rived from  pew  rents,  Sunday  and  other  col- 
lections, graveyard  charges,  school  fees,  and 
donations.  Barabasz  y.  Kabat»  87  Atl.  720, 
86Md.  23. 


TEMPORARILY. 

The  expressions  "for  the  time**  and  'for 
the  time  being"  are  equivalent  to  the  word 
"temporarily,"  and  each  constitutes  a  good 
definition  of  that  word.  State  v.  Cunning- 
ham. 55  AtL  654,  76  Vt.  832. 

'temporarily,"  as  used  in  Acts  1867,  a 
867,  authorizing  and  empowering  the  board 
of  police  conmilssioners,  whenever  in  their 
jtidgment  the  public  peace  and  tranquillity 
might  require,  to  order  the  closing  tempo- 
rarily of  all  barrooms,  bars,  drinking  houses, 
uid  liquor  shops,  and  all  other  places  where 
liquor  is  usually  sold  in  the  city  of  Balti- 
more, construed  in  its  ordinary  and  accept- 
ed meaning  and  import,  means  that  such  or- 
ders should  operate,  not  only  for  a  short,  but 


for  a  definite,  interval  or  portion  of  tima. 
State  v.  Strauss,  49  Md.  288,  296. 

The  word  "temporarily,"  as  used  in  the 
enacting  clause  of  Act  Feb.  20,  1875,  entitled 
"An  act  to  remove  the  seat  of  government 
temporarily  to  Wheeling,"  is  used  in  its  most 
familiar  signification  and  import,  or  natural 
and  ordinary  meaning,  and  in  contradistinc- 
tion to  permanent,  or  any  definite  period  of 
time,  and  not  In  a  technical  sense.  There- 
fore the  removal  of  the  seat  of  government 
temporarily  to  Wheeling  means  simply  that 
the  Legislature  and  others  understood  and 
contemplated  that  the  removal  of  the  seat 
of  government  to  Wheeling  should  be  for  a 
time,  perhaps  of  not  long  duration,  and  at 
any  rate  not  permanently,  but  rather  until 
otherwise  provided  by  law.  Slack  v.  Jacob, 
8  W.  Va.  612,  650. 

The  .word  "temporarily,"  as  used  In  the 
Constitution,  providing  that  the  judges  of 
circuit  courts  may  temporarily  exchange  cir- 
cuits or  hold  court  for  each  other,  under 
such  regulations  as  may  be  made  by  law, 
means  a  local,  and  not  a  permanent  or  last- 
ing, Interchange  of  Judges.  Act  Dec.  25,  1840, 
providing  for  the  interchange  of  circuits, 
provides  for  a  permanent,  and  not  for  a 
temporary,  exchange,  and  is  therefore  uncon- 
stitutional. Knox  y.  Beirne,  4  Ark.  (4  Pike) 
460,  464. 

TEMPORARY. 

'rremporary"  means  lasting  for  a  time 
only;  existing  or  continuing  for  a  limited 
time;  not  of  long  duration;  not  permanent; 
transitory;  changing;  but  a  short  time. 
Moore  y.  Smead,  62  N.  W.  426,  429,  89  Wis. 
558. 

2  Bouv.  Law  Diet  p.  573,  defines  'tem- 
porary'* thus:  •'That  which  is  to  last  for  a 
limited  time,  as  a  temporary  statute,  or  one 
which  is  limited  in  its  operation  for  a  par- 
ticular period  of  time  after  Its  enactment; 
the  opposite  of  perpetual.'*  People  v.  Wright, 
70  III  388,  399. 

TEMPORARY  AIiIMOinr. 

"Temporary  alimony"  Is  Intended  for  the 
support  of  the  wife  pending  an  action  for 
divorce;  and  hence  the  husband  cannot  set 
off  against  the  support  allowed  the  value  of 
household  goods  and  other  property  appro- 
priated or  used  by  the  wife.  Dayton  v. 
Drake,  64  Iowa,  714,  716,  21  N.  W.  15a 

TEHPORARY  INJUNOTION. 

A  temporary  injunction  merely  prevents 
action  until  a  hearing  can  be  had.  Calvert 
y.  State,  84  Neb.  616,  631,  52  N.  W.  687,  692. 

A  preliminary  injunction  is  commonly 
spoken  of  as  a  "temporary  injunction,"  and  Ib 
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granted  pending  a  hearing  on  the  merits,  and 
only  upon  complainant's  entering  into  bond, 
with  surely,  conditioned  and  payable  as  re- 
quired by  law.  The  writ  is  obtained  upon  an 
ex  parte  hearing,  and  the  bond  is  required  as 
a  protection  against  the  abuse  of  this  ex- 
traordinary process  and  to  prevent  oppres- 
sions by  its  use.  It  is  different  from  a  per- 
manent injunction,  in  that  it  is  preliminary 
to  a  hearing  on  the  merits,  and  by  no  means 
dependent  on  such  hearing.  Jesse  French 
Piano  &  Organ  Co.  y.  Porter,  82  South.  e7d» 
679,  184  Ala.  802,  92  Am.  St.  Rep.  81. 

In  Palmer  v.  Foley  (N.  T.)  45  How.  Prac 
110-118,  in  discussing  the  office  of  a  tempo- 
rary injunction,  the  court  uses  this  language: 
"The  object  of  a  process  of  injunction  is  both 
preventative  and  protective.  It  seeks  to  pre- 
vent a  meditated  wrong,  and  not  to  redress  an 
injury,  which  can  usually  be  done  only  at 
law,  and  then  to  protect  the  party  against 
any  unlawful  invasion  of  his  rights."  Arm!- 
tage  V.  Fisher,  24  N.  Y.  Supp.  650,  658,  4  Misa 
Rep.  815. 

A  temporary  order  of  injunction  does  not 
contemplate  that  an  order  on  the  application 
is  to  be  had  before  the  application  is  finally 
acted  upon.  It  is  to  all  intents  and  pur- 
poses a  complete  and  final  action  on  the  ap- 
plication for  a  temporary  order  of  injunction, 
subject  only  to  the  right  of  the  opposite  party 
to  a  modification  or  dissolution.  State  v. 
Baker,  88  N.  W.  124,  126,  62  Neb.  84a 


TEMPORABT  IN8ANITT. 

'*Temporary  insanity,"  as  used  in  Pen. 
Code,  art  48,  providing  that  neither  intoxica- 
tion nor  temporary  insanity  produced  by  the 
voluntary  recent  use  of  ardent  spirits  shall 
constitute  any  excuse  for  the  commission  of 
crime,  is  that  condition  of  the  mind  directly 
produced  by  the  use  of  ardent  spirits;  and 
where  a  fit  of  intoxication  is  carried  to  such 
a  degree  that  the  person  becomes  incapable 
of  knowing  the  act  he  is  doing  is  wrong  and 
criminal,  he  is  in  that  condition  known  as 
"temporary  insanity."  So  far  as  the  mental 
status  is  concerned,  there  is  no  difference  be- 
tween temporary  insanity  and  "settled  in- 
sanity," which  is  the  term  applied  to  delirium 
tremens  caused  by  the  breaking  down  of  the 
person's  system  by  long-continued  or  habit- 
ual drunkenness,  and  brought  on  by  absti- 
nence from  drink.  But  they  differ  widely  in 
their  causes  and  results.  The  latter  is  from 
drink  as  a  remote  result;  the  former,  from 
drinking  as  a  direct  result  Settled  insanity 
is  an  involuntary  result,  from  which  all 
shrink  alike.  Temporary  insanity  is  volun- 
tarily sought  after.  In  the  first  there  is  no 
criminal  responsibility,  but  in  the  second 
responsibility  never  ceases.  Bvers  v.  State, 
20  S.  W.  744,  748,  81  Tex.  Cr.  B.  818,  18  L. 
R.  A.  421,  87  Am.  St  Bep.  811. 


TEKPORABT  X.OAH. 

A  "temporary  loan,**  within  the  seneral 
municipal  law,  seems  to  be  one  which  is  to 
be  paid  with  and  by  the  taxes  of  a  current 
fiscal  year.  People  v.  Carpenter,  62  N.  Y. 
Supp.  781,  785,  81  App.  Div.  608. 

A  loan  is  not  temporary  which  is  made 
for  11  months  and  then  paid  to  answer  a  tem- 
porary purpose  of  the  creditor,  and  as  soon 
as  that  purpose  is  ^ected  is  renewed  or 
made  again  for  the  same  period.  Una  v. 
Dodd,  89  N.  J.  Eq.  (12  Stew.)  173,  187. 

TEMPORARY  RECEIVER. 

A  "temporary  receiver,"  whether  he  be 
the  marshal  or  another,  is  not  a  trustee  for 
the  creditors  of  the  bankrupt,  but  Is  a  care- 
taker and  custodian  of  the  visible  property 
pending  adjudication,  and  until  a  selection  of 
a  trustee.  If  in  any  sense  a  trustee,  he  is  a 
trustee  for  the  bankrupt,  in  whom  is  the  title 
to  the  properly  until  it  passes  by  operation 
of  law,  as  of  the  day  of  the  adjudication,  to 
the  trustee  selected  by  the  creditors.  Boon- 
ville  Nat  Bank  v.  Blakey  (U.  S.)  107  Fed.  891, 
895,  47  a  C.  A.  48. 

TEMPORARY  REMOVAI.. 

••Temporary  removal,"  as  applied  to  leav- 
ing a  homestead,  means  a  removal  for  a  fixed 
and  temporary  purpose,  or  for  a  temporary 
reason.  Moore  v.  Smead.  62  N.  W.  426,  429, 
89  Wis.  558. 

"Temporary  removal*'  means  a  removal 
for  a  fixed  and  temporary  purpose,  or  for 
a  temporary  reason;  and,  in  order  to  pie- 
vent  the  abandonment  of  the  homestead  by 
such  removal,  it  must  be  made  with  a  certain 
and  abiding  Intention  of  returning  to  tbe 
homestead  and  abiding  thereon  as  a  home- 
stead. Blackburn  v.  Lake  Shore  Traffic  C!o., 
63  N.  W.  289,  290,  90  Wis.  862. 

TEMPORARY  RE8TRAIHINO  ORDER. 

A  ''temporary  restraining  order"  contem- 
plates a  further  hearing  on  the  application 
for  a  temporary  injunction  upon  notice,  and 
a  hearing  by  the  adverse  parly  on  such  ap- 
plication. State  V.  Baker,  88  N.  W.  124,  126, 
62  Neb.  840. 

TEMPORARY  STATUTE. 

A  temporary  statute  is  a  statute  limited 
as  to  duration.  People  v.  Wright,  70  III  388, 
399. 


TEMPTATION. 

••Temptation"  la  that  which  tempts  to 
evil;  an  evil  enticement  or  allurement  Snth- 
or  V.  State,  24  South.  43,  45,  46, 118  Ala.  8& 
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Temptatioii,''  as  the  term  is  used  in  the 
Rtatemoit  that  seduction  must  be  accomplish- 
ed by  means  of  temptation,  deception,  etc.,  is 
that  which  tempts  to  evil;  an  evil  enticement 
or  Allurement  The  temptation  may  be  by 
ooodnct  or  act,  or  by  suggestions  of  confidence 
and  secrecy.  If  they  are  believed  by  an  un- 
married woman,  and  she  is  Induced  thereby 
to  surrender  her  chastity,  it  will  constitute 
seduction.  Hall  t.  State,  82  South.  750,  758, 
134  Ala.  90. 

Tttnptation"  is  not  always  Inyitation. 
As  the  common  law  is  understood  by  the  most 
competent  authorities,  it  does  not  excuse  tres- 
pass because  there  is  a  temptation  to  commit 
it,  or  bold  property  owners  bound  to  contem- 
plate the  infraction  of  property  rights  be- 
cause the  temptation  to  untrained  minds  to 
infringe  them  might  have  been  foreseen. 
Paollno  T.  McKendall,  58  Aa  268,  272,  24  R. 
L  432,  6Q  L.  R,  A.  133,  98  Am.  St  Rep.  736 
(dtiDg  Holbrook  y.  Aidrich,  168  Mass.  15,  46 
N.  E.  115,  86  L.  R.  A.  493,  60  Am.  St  Rep. 
364);  Delaware,  K  ft  W.  R.  Go.  t.  Reich,  40 
AtL  682,  684,  61  N.  J.  Law,  635,  41  U  R.  A. 
881,  68  Am.  St  Rep.  727. 

TEN  CENT  PIECE. 

The  words  "ten  cent  piece,**  In  an  indict- 
ment charging  the  taking  by  defendant  of  one 
tm  cent  piece  in  coin,  means  ten  cent  piece 
of  the  United  States.  Kirk  y.  State,  82  B. 
W.  1045,  85  Tex.  Or.  R.  224. 

TEN  DAYS'  ADVERTISING. 

A  decree  for  a  sale  of  personalty  of  a 
decedent's  estate  after  **ten  days*  advertis- 
ing" in  a  newspaper  at  the  place  of  sale,  at 
which  seyeral  dailies  were  published,  meant 
that  the  notice  should  be  published  at  least 
ten  times  and  on  ten  distinct  days.  An  ad- 
▼ertisement  on  one  day  ten  days  prior  to  the 
flale  would  certainly  not  be  ten  days'  adver- 
tising, noe  would  a  publication  three  times 
within  that  time  be  ten  days'  advertising. 
An  advertisement  on  one  day,  published  ten 
days  prior  to  the  sale,  might  well  be  an  ad- 
vertising ten  days  before  the  sale,  but  It 
would  not  be  ten  days'  advertisement,  as  pre- 
scribed by  the  decree.  Maxwell  ▼•  Burns 
frenn.)  59  S.  W.  1067,  1071. 

TEN  DAYS'  NOTICE. 

A  subcontractor's  notice  of  Hen,  given  on 
the  fifteenth  of  February,  is  given  ten  days 
before  the  filing  of  the  Hen,  where  the  same 
was  filed  on  the  25th  of  the  same  month, 
wltWn  Rer.  C5ode  1885,  p.  1027,  §  22,  requir- 
ing "ten  days'  notice"  to  be  given  before  the 
filing  of  any  lien;  the  first  day  being  ex- 
cluded and  the  last  included  in  computing  the 
time.  Hahn  t.  Dierkee,  87  Mo.  574,  575. 

As  used  in  St  55  Geo.  Ill,  c.  68,  requiring 
'^  days'  notice"  on  an  appeal  to  the  session 


against  an  order  for  st(H>plng  up  a  footway 
meant  ten  days'  notice,  one  inclusive  and  the 
other  exclusive.  Rex  v.  Justices  of  West 
Riding  of  Yorkshire,  4  Bam.  &  Adol.  685. 

TEN  DOLLAR  BILL 

rren  dollar  bUl"  means  a  bank  bill  of 
the  denomination  of  $10,  or  a  treasury  note 
of  the  same  denomination.  State  t.  Freeman, 
89  N.  C.  469,  472. 

TEN  DOLLARS  IN  MONEY. 

An  indictment  charging  the  taking  of 
"ten  dollars  in  money"  means  that  money  of 
the  value  of  $10  was  taken.  State  t.  Brown, 
18  S.  B.  51,  52,  118  N.  a  645. 

TEN  0  CLOCK. 

An  entry  in  a  Justioe's  docket  that  a  case 
was  adjourned  to  a  certain  day  at  '*ten 
o'clock"  will  be  understood  to  mean  that  it 
was  adjourned  to  10  o'clock  a.  m.,  and  not  10 
o'clodc  p.  m.  Taylor  r.  Wilkinson,  22  Wis. 
40,42. 

TENANCY. 

See    "Qeneral    Tenancy";    ''Joint    Ten- 
ancy." 

''A  tenancy  exists  where  one  has  let  real 
estate  to  another  to  hold  of  him  as  landlord. 
When  duly  created  and  the  tenant  put  in  pos- 
session, he  is  the  own^  of  an  estate  tar  the 
time  being,  and  has  all  the  usual  rights  and 
remedies  of  an  owner  to  defend  his  posses- 
sion.' But  a  tenancy  does  not  necessarily  im- 
ply a  right  to  complete  and  exclusive  posses- 
sion. It  might,  on  the  other  hand,  be  created 
with  implied  or  express  reservation  of  a  right 
to  possession  on  the  part  of  the  landlord,  for 
all  purposes  not  Inconsistent  with  the  privi- 
leges granted  to  the  tenant"  Morrill  v. 
Mackman,  24  Mich.  270,  284,  9  Am.  Rep.  124. 

To  constitute  "tenancy,"  the  occupant  of 
premises  must  have  some  right  to  a  tenancy 
thereof  by  contract,  express  or  implied;  in 
other  words,  he  must  have  a  landlord.  There 
must  be  some  privity  between  him  and  the 
landlord,  or  some  agent  of  the  owner,  who  is 
authorized  to  rent  or  lease  the  premises. 
Bates  V.  State,  76  S.  W.  462,  463. 

No  particular  form  of  words  is  necessary 
to  create  a  tenancy.  Any  words  that  show  an 
indication  of  the  lessor  to  devest  himself  of 
the  possession  and  confer  it  on  another,  sub- 
ject to  his  own  title,  is  sufficient  Lightbody 
V.  Truelsen,  89  Minn.  310,  818,  40  N.  W.  67, 6a 

TENANCY    OF   THE   PBESENT   OOCtT- 
PANTS. 

The  phrase  "tenancy  of  the  present  oc- 
cupants," stated  in  a  title  insurance  policy  as 
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a  defect  In  or  objection  to  the  title  against 
which  the  insurer  does  not  insure,  must  be 
construed  as  the  tenancy  which  arises 
through  the  occupati<»i  or  temporary  posses- 
sion of  the  premises  by  those  who  are  ten- 
ants in  the  popular  sense  in  which  the  word 
"tenant"  is  used,  and  does  not  include  the 
claim  of  a  person  who,  asserttug  ownership  in 
fee  as  against  the  title  insured,  is  in  actual 
adverse  possession.  The  word  'tenant"  is 
generally  used  in  a  popular  sense,  and  as 
mentioned  in  this  sense,  according  to  Web- 
ster, is  "one  who  has  the  occupation  or  tem- 
porary possession  of  lands  or  tenements 
whose  title  is  in  another;  correlative  to  land- 
lord." Place  V.  St  Paul  Title  Ins.  &  Trust 
Co.,  69  N.  W.  700,  707,  67  Minn.  126,  64  Am. 
St  Rep.  404. 

TENANT. 

See  "Joint  Tenants'*;  ''Subtenant";  "^rer- 

re-Tenant" 
Tenants  and  others,  see  "Others." 

The  parly  to  whom  a  lease  is  made  is 
called  the  "tenant"  Becker  t.  Becker,  48 
N.  T.  Supp.  17,  22,  18  App.  Div.  842. 

The  term  "tenant"  is  used  to  designate  a 
person  leasing  properly  from  the  owner  there- 
ot  Jackson  y.  Harsen  (N.  Y.)  7  Cow.  823, 
826,  17  Am.  Dea  617. 

A  tenant  is  a  purchaser  of  an  estate  In 
the  land  or  building  hired.  Bowe  ▼.  Hunking, 
185  Mass.  880,  383,  46  Am.  Rep.  471. 

A  tenant  is  one  who  holds  or  possesses 
lands  or  tenements  by  any  kind  of  title,  either 
in  fee,  for  life,  for  years,  or  at  will.  Clift 
V.  White,  12  N.  Y.  (2  Kern.)  619,  627;  Walker 
V.  McCusker,  12  Pac.  723,  725,  71  Cal.  694. 

One  who  holds  land  by  any  kind  of  title, 
whether  for  years,  for  life,  or  in  fee,  is  a  ten- 
ant   Hosford  y.  Ballard,  89  N.  Y.  147,  161. 

A  tenant  may  be  defined  to  be  one  who 
has  possession  of  the  premises  of  another, 
subject  to  the  other's  title  and  with  his  con- 
sent Lightbody  t.  Truelson,  89  Minn.  810, 
818,  40  N.  W.  67,  68. 

The  common  acceptation  of  the  word 
"tenant"  is  "one  who  holds  or  possesses  lands 
by  any  kind  of  right;  one  who  has  an  occu- 
pation or  temporary  possession  of  lands  or 
tenements  whose  title  is  in  another;  one  who 
has  possession  of  any  place;  a  dweller;  an 
occupant"  And  this  is  substantially  the  legal 
definition.  Woolsey  t.  State,  80  Tex.  App. 
846,  347,  17  S.  W.  646,  647  (citing  Webst 
Diet;  Bouv.  Law  Diet). 

A  tenant  is  one  who  occupies  lands  or 
premises  of  another  in  subordination  to  that 
other's  title  and  with  his  assent,  express  or 
implied;  but,  in  order  to  create  the  rela- 
tion, the  two  elements  must  concur.    Dixon 


T.  Ahem,  14  Pac  688,  600,  19  Nev.  422;  Ad- 
ams T.  Gilchrist,  63  Mo.  App.  639,  646.  Any 
person  who  sustains  such  a  relation  to  prop- 
erty and  its  owner  is  a  tenant,  within  the 
meaning  of  Sayles'  OIt.  St  art  8122,  pro- 
hibiting a  tenant  from  subleasing  the  prem- 
ises without  his  landlord's  consent  and  his 
property  is  subject  to  a  lien  to  secure  tbe 
rent  whether  such  person  is  a  lessee  or  an 
assignee,  or  only  a  subtenant  Forrest  t. 
Dumell,  26  S.  W.  481,  482.  86  Tex.  647. 

The  fact  that  one  is  in  possession  of  the 
lands  of  another  does  not  of  itself  establish 
a  tenancy,  because,  if  he  is  in  possession  un- 
der claim  of  title  in  himself,  or  under  title 
of  another,  or  even  in  recognition  of  the  own- 
er's title,  but  without  his  assent  he  is  a 
mere  trespasser,  and  cannot  be  compelled 
to  yield  rent  for  his  occupancy;  nor  is  he 
estopped  from  attadcing  the  owner's  title. 
Dixon  T.  Ahem,  19  Nev.  422,  426.   19  Pac 


To  be  a  tenant  a  person  must  have  some 
estate,  be  it  eyer  so  little,  such  as  that  of 
a  tenant  at  will  or  on  sufferance.  A  person 
may  be  in  occupation  of  real  property  simply 
as  a  servant  or  licensee  of  his  master,  and  in 
such  case  he  cannot  be  considered  a  tenant 
of  the  master,  so  as  to  make  the  master 
guilty  of  a  breach  of  coyenant  against  relet- 
ting by  placing  him  in  possession  of  the  prop- 
erty of  which  the  master  was  a  lessee.  Pres- 
by  T.  Benjamin,  62  N.  B.  430.  431.  160  N.  T. 
377,  67  L.  B.  A.  817. 

The  word  "tenant^  as  used  in  2  Rev. 
St  p.  602,  i  16,  relating  to  distraint  does 
not  extend  beyond  the  original  lessee  and 
persons  coming  in  under  him  as  assignees, 
either  in  fact  or  in  law.  It  is  true  that  the 
word,  when  taken  in  its  largest  sense,  in- 
cludes every  person  who  holds  land,  whateyer 
be  the  nature  or  extent  of  his  interest;  bnt 
the  word  as  used  in  the  statute  is  in  refe^ 
ence  to  the  particular  relation  between  land- 
lord and  tenant  lessor  and  lessee.  Coles  t. 
Marquand  (N.  Y.)  2  Hill,  447,  449. 

Where  an  ordinance  provided  that  snow 
should  be  removed  from  the  sidewalk  In 
front  of  a  building  by  the  tenant  or  occa- 
pant,  and,  in  case  there  should  be  no  ten- 
ant, by  the  owner,  a  building,  part  of  whlcb 
is  leased  to  one  tenant  and  tbe  rest  to  an- 
other, cannot  be  regarded  as  having  no  ten- 
ant within  the  meaning  of  the  ordinance. 
Conmionwealth  v.  Watson,  97  Mass.  662.  564. 

There  is  no  doubt  as  to  the  general 
proposition  that  ordinarily,  where  a  party 
in  possession  conveys  to  another  and  there- 
after remains  in  possession,  he  does  so  in  a 
general  sense  as  a  tenant  of  his  grantee. 
Under  such  conditions  the  law  declares  tbe 
grantor  the  tenant  at  law  of  the  grantee, 
and  he  may  be  ejected  at  any  time.  Tbe  of- 
ficial relation  of  landlord  and  tenant  hov- 
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ever,  does  not  exist  between  them.    They  be- 1 
come  such  merely  by  operation  of  law,  and  I 
the  meaning  Is  that  the  grantor  thereafter 
holds  in  SQbserylency  to  his  grantee.    Brooks 
T.  Hyde,  87  Gal.  806,  874. 

Croppev  distlBgivislMd. 

The  difference  between  a  tenant  and  a 
cropper  Is  clear.  The  tenant  has  an  estate 
in  the  land  for  the  term,  and  consequently 
he  has  a  right  of  property  in  the  crop.  If 
be  pays  a  share  of  the  crop  for  rent,  It  Is  he 
that  dirides  off  to  the  landlord  his  share* 
and  until  snch  division  the  right  of  property 
and  of  possession  in  the  whole  is  his.  The 
laodlord  has  no  lien  on  the  crop  for  rent, 
whether  snch  lien  be  stipnlated  for  or  not 
A  cropper  has  no  estate  in  the  land,  bat  that 
remains  in  the  landlord.  Ck>nsequently, 
though  he  has,  in  some  sense,  the  posses- 
sion of  the  crop,  it  is  only  the  possession  of 
a  servant,  and  is  in  law  that  of  the  landlord. 
The  landlord  mnst  divide  off  to  the  cropper 
his  share ;  in  short,  he  is  a  laborer  receiving  | 
a  share  of  the  crop.    Harrison  v.  Blcks,  71 

N.  a  7,  la  n. 

In  Taylor  v.  Bradley,  89  N.  T.  129,  100 
Am.  Dec.  415,  it  is  said  the  trne  test  to  be 
applied  to  cases  in  which  the  rent  is  to  be 
paid  In  shares  is  as  follows:  ^On  the  other 
hand,  if  A.  should  demise,  lease,  and  let  the 
farm  to  B.,  to  have  and  to  hold  for  the  term 
of  one  or  five  years,  to  be  cultivated  in  a 
hosbandlike  manner,  B.  rendering  and  pay- 
ing to  A.  an  annual  rent  for  the  use  of  the 
farm,  to  wit,  one-half  of  the  crop  raised,  I 
«ee  no  reason  why  the  parties  should  not  be 
deemed  to  Intend  an  actual  and  technical 
lease."  Thus  an  agreement  whereby  the  par- 
ly of  the  first  part  does  hereby  lease  a  farm, 
etc.,  one-third  of  the  grain,  roots,  and  hay  to 
be  delivered,  and  the  tenant  has  all  the 
buildings  on  the  premises  and  is  to  keep 
them  in  repair,  and  the  term  is  one  year, 
from  December  to  December,  a  longer  time 
than  a  cropping  season  merely,  and  there  is 
00  possession  reserved  to  the  landlord  dui^ 
ing  the  term,  or  any  control  over  the  prem- 
ises, and  it  is  under  seal  and  made  to  bind 
heirs,  executors,  and  assigns,  is  a  lease,  and 
not  a  cropping  contract  Strain  v.  Gardner, 
21  N.  W.  85.  39,  81  Wis.  174. 

The  term  "cropper,"  and  not  ••tenant," 
characterizes  one  who  raises  a  crop  upon  the 
land  of  another  under  contract  to  raise  the 
crop  for  a  particular  party,  and  therefore 
nich  person  has  a  lien  upon  the  crop  for 
whatever  is  due  him  from  the  landlord. 
Bnrgie  v.  Davis,  84  Ark.  179. 

Iandftei«mt  mm  deseriptioa  of  interest* 

Tenant,**  as  used  in  a  petition  in  for- 
cible entry  and  detainer,  reciting  that  the 
applicant  is  the  tenant  of  the  premises  pur- 
suant to  an  agreement  with. the  landlord. 


simply  means  one  who  holds  or  possesses 
lands  or  tenements  by  any  kind  of  title,  and 
does  not  indicate  whether  he  is  a  tenant  for 
years,  or  from  year  to  year,  or  from  month 
to  month,  or  at  will,  or  at  sufferance,  and  is 
not,  therefore,  a  description  of  the  Interest 
of  the  petitioner,  as  is  required  by  Ck)de 
Cttv.  Proc  i  2285.  ruchs  v.  Cohen,  19  N. 
Y.  8.  286»  29  Abb.  N.  0.  56,  22  Civ.  Proc  B. 
269. 

Xiodcer  dlsHngnlshedL 

The  opinions  of  eminent  judges  In  cases 
under  Bnglish  statutes  giving  the  elective 
franchise  to  the  sole  occupiers  of  houses  of 
a  certain  value  assume  it  as  unquestionable 
that  a  mere  lodger  in  the  house  of  an- 
other Is  not  a  tenant  In  Fludier  v.  Lombe, 
Hardw.  Cas.  807,  Lord  Hardwicke  held  that 
a  man  who  let  room  to  lodgers  was  still  the 
sole  occupier  of  the  house,  and  said:  ••A 
lodger  was  never  considered  by  any  one  as 
an  occupier  of  a  house.  It  is  not  the  com- 
mon understanding  of  the  word.  Neither  the 
house,  nor  even  any  part  of  it,  can  be  prop- 
erly said  to  be  in  the  tenure  or  occupation 
of  the  lodger.**  See,  also,  opinion  of  Chief 
Justice  Erie  in  Cook  v.  Humber,  11  C.  B. 
(N.  S.)  88,  46.  In  like  manner  under  the 
Bnglish  valuation  and  tax  acts  It  has  been 
held  that  a  mere  admission  of  a  common 
lodger  or  inmate,  the  landlord  retaining  the 
legal  possession  of  the  whole  house,  did  not 
constitute  a  tenancy.  White  v.  Maynard, 
111  Mass.  250.  258,  16  Am.  Bep.  28  (citing 
Stamper  v.  Overseers  of  Sunderland,  L.  B. 
8  C.  P.  888;  Beg.  v.  St  Qeorge's  Union,  h, 
B.  7  Q.  B.  90). 

The  distinction  between  ••lodgers"  and 
••tenants"  may  in  some  cases  be  fairly  drawn, 
and  may  depend  on  character  of  the  hiring, 
with  reference  sometimes  to  the  business  of 
the  lessor  and  the  present  intention  of  the 
parties,  as  gathered  from  all  the  other  sur- 
rounding circumstances  of  the  particular 
case.  The  tenant  is  put  into  the  exclusive 
possession  of  his  room,  while  the  boarder  or 
lodger  has  merely  the  use  of  them,  without 
the  actual  or  exclusive  possession,  which  is 
in  the  lessor,  subject  to  such  use.  Unwood 
Park  Co.  v.  Van  Dusen,  58  N.  EL  576,  581,  68 
Ohio  St  188  (citing  1  McAdam,  LandL  db  T. 
621). 

As  oeevpaat  of  land* 
See  ••Occupant— Occupier.** 

TEHAUT  AT  8UFFEBAK0B. 

A  ••tenant  at  sufferance**  is  one  who 
comes  into  the  possession  of  land  by  lawful 
title,  but  who  holds  over  by  wrong  after 
the  termination  of  his  term.  Fielder  v. 
Chllds,  78  Ala.  667,  577 ;  CJodf rey  v.  Walker, 
42  Ga.  562,  574;  Hanson  v.  Johnson,  62  Md. 
25,  29,  50  Am.  Bep.  199;  Kellogg  v.  Kellogg 
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(N.  T.)  6  Barb.  116,  130;  Rowan  t.  Lytle  (N. 
Y.)  11  Wend.  616,  618 ;  Jackson  v.  Cairns  (N. 
T.)  20  Johns.  301,  305;  Emerson  ▼.  Emerson 
(Tex.)  35  S.  W.  425,  426.  Provided,  however, 
that  he  does  not  come  in  by  act  of  law;  for, 
if  ha  comes  in  by  act  of  law,  and  then  holds 
over,  he  Is  regarded  as  an  intruder  or  tres- 
passer. Johnson  y.  Donaldson,  20  AtL  242, 
243,  17  E.  L  107. 

Examples  of  this  kind  of  tenure  usually 
given  are  a  lessee  for  a  term  of  years  or 
for  the  life  of  another  person,  who  holds 
the  possession  of  the  lands  or  tenements 
after  his  term  or  estate  has  expired.  It  is 
in  effect  nothing  more  than  the  continuance 
of  a  possession  lawfully  taken  after  the  title 
under  which  it  was  taken  is  ended.  Pleas- 
ants T.  Olaghom  (Pa.)  2  Miles,  802,  304. 

"When  a  tenant  has  come  rightfully 
into  possession  of  lands  by  permission  of  the 
owner,  and  continues  to  occupy  the  same 
after  the  time  for  which,  by  such  permis- 
sion, he  has  a  right  to  hold  the  same,  he  is 
said  to  be  a  tenant  by  sufferance."  In  the 
language  of  the  elementary  writers,  "he  is 
one  who  comes  in  by  right,  and  holds  over 
without  right"  He  holds  without  right, 
and  yet  Is  not  a  ti*espasser.  Bright  v.  Mc- 
Ouat,  40  Ind.  521,  525  (quoting  Washb.  Beal 
Prop.). 

A  tenant  at  sufferance  is  one  who  en- 
tered by  a  lawful  demise  or  title,  and,  after 
that  has  ceased,  wrongfully  continues  in  pos- 
session without  the  assent  or  dissent  of  the 
person  next  entitled.  Willis  v.  Harrell,  45 
8.  E  704,  795,  118  Qa.  90a 

•Tenancy  by  sufferance"  Is  a  tenancy  of 
such  a  nature  that  there  is  by  necessary  im- 
plication an  absence  of  any  contractual  re- 
lation bet^'een  the  owner  and  the  tenant,  and 
so  if,  during  such  a  tenancy,  there  be  any 
express  permission  or  assent  given  by  the 
owner,  the  tenancy  becomes  one  at  will. 
Willis  V.  Moore,  59  Tex.  628,  637,  46  Am. 
Rep.  284. 

An  estate  at  sufferance  is  an  estate  cre- 
ated, not  by  the  consent,  but  by  the  laches, 
of  the  owner.  Rowan  v.  Lytle  (N.  T.)  11 
Wend.  616,  6ia 

"Tenancy  at  sufferance"  is  created  by 
holding  over  after  the  termination  of  a  lease 
without  the  permission  of  a  landlord,  and 
the  tenant  is  not  entitled  to  notice  to  quit 
unless  the  landlord  has  permitted  the  ten- 
ancy to  continue  for  such  a  length  of  time 
as  to  imply  an  assent  on  his  part  Gamer 
V.  Hannah,  13  N.  T.  Super.  Ct  (6  Duer)  262, 
270. 

The  term  "tenant  at  sufferance"  cannot 
be  used,  in  the  statute  (Ck>mp.  Laws,  §  2807) 
providing  that  "all  estates  at  will  and  at 
sufferance  may  be  determined  by  either  party 
by  three  months'  notice  given  to  the  other 


'party,"  in  a  sense  which  would  entitle  anj 
one  holding  over  wrongfully  to  the  statu- 
tory notice,  since  that  would  put  it  in  the 
power  of  any  occupant  to  prolong  a  wrong- 
ful possession  Indefinitely.  Allen  ▼.  Car- 
penter, 16  Mich.  25,  84. 

Anyone  who  continues  in  possession  with- 
out agreement  after  a  particular  estate  end- 
ed is  a  tenant  at  sufferance,  and  the  pur- 
chaser of  the  estate  of  two  tenants  for 
life,  remaining  in  possession  after  the  death 
of  the  survivor,  becomes  a  tenant  at  suffer- 
ance to  the  owner  of  the  fee  or  person  en- 
titled to  possession.  Livingston  t.  Tanner 
(N.  Y.)  12  Barb.  481,  484. 

If  the  lessee  of  a  tenant  for  life  is  in  pos- 
session at  the  time  of  the  life  tenant's  death, 
and  continues  to  hold  over,  he  becomes  a 
tenant  by  sufferance;  but  if  the  lessee  is 
not  in  possession,  or  does  not  hold  over,  a 
mere  recognition  of  a  lease  previously  made 
does  not  constitute  such  tenancy.  Wright  v. 
Graves,  80  Ala.  416,  41& 

A  husband  holding  over  on  his  wlfe*s 
land  after  her  death  is  not  a  tenant  at  suf-  ' 
ferance,  but  a  mere  trespasser,  in  whose 
favor  the  statute  runs  against  his  wife's 
heirs,  under  How.  St  8  8700,  providing  that 
the  right  of  an  heir  or  one  who  died  seised 
to  recover  land  accrues  at  the  time  of  the 
ancestor's  death,  if  there  be  no  estate  inter- 
vening. Pattison  v.  Dryer,  67  N.  W.  814^ 
816,  08  Mich.  564.  | 

TENANT  AT  WIIX. 

A  tenant  at  will  is  one  who  enters  into 
possession  of  the  land,  etc.,  of  another  law- 
fully, but  for  no  definite  term  or  purpose, 
and  whose  possession  is  subject  to  the  de- 
termination of  the  landlord  at  any  time  be 
sees  fit  to  put  an  end  to  it.  Emerson  v.  Em- 
erson (Tex.)  35  S.  W.  425,  426;  Robb  v.  San 
Antonio  St  Ry.  CJo.,  18  S.  W.  707,  708,  82 
Tex.  392. 

Where  lands  or  tenements  are  let  by 
one  to  another,  to  have  and  to  hold  to  him, 
at  the  will  of  the  lessor,  by  force  of  which 
lease  the  lessee  Is  in  possession,  he  is  called 
"tenant  at  will,"  because  he  hath  no  certain 
or  sure  estate,  t<x  the  lessor  may  put  him 
out  when  he  pleases.  Post  v.  Post  (N.  Y.) 
14  Barb.  253,  258  (quoting  Co.  Litt.  8  68;  1 
Cruise,  269;  4  Kent  Comm.  110);  Barry  v. 
Smith,  23  N.  T.  Supp.  129,  131,  1  Misc.  Rep. 
240  (citing  Reynolds  T.  Reynolds  [N.  Y.l  48 
Hun,  142,  144). 

A  tenant  at  will  is  "one  who  holds  lands 
or  tenements  let  to  him  by  another  at  the 
will  of  the  lessor."  2  Bl.  Comm.  145;  4  Kent 
Comm.  110.  This  definition  gives  a  very 
Imperfect  idea  of  the  rights  and  obligations 
of  a  landlord  and  tenant  between  whom  a 
tenancy  at  will  subsists.    A  tenancy  at  will 
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aro0e  In  eyoy  case  where  one  man  leased 
lands  or  tenements  to  another,  and  no  fixed 
period  of  time  was  agreed  npon  at  which  the 
occupancy  thereof  should  cease.  The  lan- 
guage of  the  books  now  is  that  tenancy  at 
will  cannot  now  arise  without  express  grant 
or  contract,  and  all  general  tenancies  are 
constnxctiTely  tenancies  from  year  to  year. 
Spalding  T.  Hall  (U.  S.)  6  D.  0.  123,  125. 

"Tenancy  at  will"  is  one  that  may  be 
tenninated  at  the  will  of  either  party.  Da- 
TlB  y.  Murphy,  126  Mass.  143,  145;  Chandler 
Y.  Thurston,  27  Mass.  aO  Pick.)  205,  209; 
misendegen  y.  Scheich,  21  N.  W.  894,  898, 
55  Mich.  468;  Brown  r.  Fowler,  63  N.  B.  76» 
78,  66  Ohio  St  507. 

If  one  with  the  consent  of  the  owner 
Is  let  into  or  ronains  in  possession  under 
circnmstances  not  showing  an  intention  to 
create  a  freehold  Interest  or  a  tenancy  from 
year  to  year,  he  is  a  tenant  at  will.  A  yen- 
dee  let  in  under  an  oral  agreement  of  pur- 
cbase  is  a  tenant  at  will,  and  a  parol  gift  of 
land  creates  a  mere  tenancy  at  will,  which 
may  be  reyoked  or  disafiirmed  by  the  donor. 
Comna  y.- Johnson,  57  Ala.  304,  307. 

^Tenancy  at  will"  is  an  estate  which 
simply  confers  a  right  to  the  possession  of 
the  leased  premises  for  such  indefinite  period 
as  both  parties  shall  determine  such  posses- 
sion shall  continue.  The  estate  may  arise 
by  implication,  as  well  as  by  express  words. 
The  payment  and  acceptance  of  rent  are 
foctB  from  which  the  existence  of  such  ten- 
ancy may  be  inferred.  As  a  tenancy  at  will 
is  determinable  at  any  time,  the  tenant  has 
no  certain  and  indefeasible  estate  which  he 
can  assign  or  grant  to  any  other  person. 
Cunningham  y.  Holton,  55  Me.  33,  36. 

A  tenant  at  will  Includes  one  who  is 
placed  on  land  without  any  terms  prescribed 
or  land  reserved,  and  has  a  mere  occupancy. 
Stoltz  y.  Kretschmar,  24  Wis.  283,  285  (cit- 
ing 4  Kent  Gomm.  114). 

A  tenant  holding  oyer  is  not  a  tenant 
at  will,  unless  he  holds  oyer  at  the  express 
or  Implied  consent  of  the  landlord.  Benfey 
T.  Gongdon,  40  Mich.  283,  285. 

A  tenant  at  will  holds  by  the  landlord's 
permission,  express  or  implied,  and  differs 
In  this  respect  from  a  tenant  at  sufferance, 
who  holds  oyer  by  wrong.  Willis  y.  Harrell, 
45  8.  B.  794.  795,  lid  Ga.  906. 

A  tenant  under  a  lease,  who  holds  oyer 
after  the  term  is  ended  against  the  consent 
of  the  lessor,  and  refuses  to  surrender  pos- 
session, is  not  a  tenant  at  will.  Ferine  y. 
Teagne,  6  Pac  84,  85,  66  Cal.  446. 

A  person  who  enters  and  holds  land  un- 
der a  contract  to  buy  it  is  to  be  regarded  at 
law  as  at  least  a  tenant  at  will.  Jones  y. 
lones  (S.  G.)  2  Rich.  Law,  542. 

8WD&&P.— 8 


A  yerbal  agreement  between  the  wife, 
after  her  husband's  death,  and  her  son,  that 
they  should  liye  together  on  the  farm  during 
her  life,  and  that  he  should  carry  it  on,  and 
that  they  should  pay  the  debts  of  the  es- 
tate, and  an  entry  and  possession  by  the  son 
under  the  agreement,  creates  a  tenancy  at 
will  from  year  to  year.  Leayitt  y.  Leayitt, 
47  N.  H.  829,  840. 

TENANT  BT  THE  OUBTEBT. 

See  "Curtesy." 

TENANT  BT  ENTIBETT. 

See  "Entirety  (Estate  By).* 

TENANT  FOB  LIFE. 

As  owner,  see  "Owner.** 

A  "tenant  for  life"  of  estates  is  one  to 
whom  lands  or  tenements  are  granted  or 
deyised,  or  to  which  he  deriyes  title  by  oper- 
ation of  law,  for  the  term  of  his  own  life 
or  the  life  of- another.  In  re  Hyde  (N.  Y.)  41 
Hun,  72,  75;  Hyde  y.  Gage  (N.  T.)  11  Oiy. 
Proc.  R.  155,  159. 

TENANT  FOB  TEAB8. 

See  "Estate  for  Years.** 

TENANT  FBOM  WEEK  TO  WEEK. 

A  "tenant  from  week  to  week"  is  not 
included  in  the  description  of  tenants  for 
life,  liyes,  or  years,  in  St  4  Geo.  II,  c.  28, 
giying  an  action  for  double  the  yalue  of  rent 
for  premises  held  oyer  after  a  notice  to  quit. 
Lloyd  y.  Bosbee,  2  Camp.  453,  454. 

TENANT  FBOM  TEAB  TO  TEAB. 

A  "tenant  from  year  to  year**  is  one  who 
holds  lands  or  tenements  under  the  demise 
of  another,  where  no  certain  term  has  been 
mentioned,  but  an  annual  rent  has  been  re- 
seryed.  1  Steph.  Gomm.  271;  4  Kent,  Gomm. 
HI,  114. 

"A  tenancy  from  year  to  year  contin- 
ues," says  Lord  Kenyon,  O.  J.,  "so  long  as 
both  parties  please,  as  between  the  original 
parties,  so  long  as  both  of  them  liye;  and 
the  tenant  cannot  be  dispossessed  without 
six  months'  notice  ending  at  the  expiration 
of  the  year."  Shore  y.  Porter,  8  Term  R.  13, 
16  (cited  in  Brown  y.  Kayser,  18  N.  W.  523, 
524,  60  Wis.  1). 

A  demise  for  no  definite  period  at  a  fixed 
rate  per  month  creates  a  tenancy  from  year 
to  year,  under  Bey.  St  1876,  p.  838,  providing 
that  tenancies  in  which  the  premises  are  oc- 
cupied by  the  consent  of  the  landlord  shall 
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be   deemed  tenancies   from   year  to  year. 
RothBCbild  y.  Williamson,  83  Ind.  887,  88& 

••Tenancies  from  year  to  year"  still  ex- 
ist in  Minnesota  as  at  common  law,  except 
so  far  as  the  length  of  notice  required  to  ter- 
minate them  has  been  changed  by  Gen.  St 
1878,  c.  7S,  §  40,  relating  to  notices  to  quit 
Hunter  ▼.  Frost,  49  N.  W.  327,  829,  47 
Minn.  1. 

The  decided  weight  of  authority  is  that, 
when  a  lease  is  made  not  complying  with 
the  statute  of  frauds  and  possession  is  taken, 
there  arises  by  operation  of  law  a  **tenancy 
from  year  to  year."  This  Implied  tenancy 
will  arise  where  occupation  is  bad  under  a 
parol  demise  for  years,  void  because  exceed- 
ing the  period  allowed  by  the  statute  of 
frauds.  Tayl.  Landl.  &  Ten.  56.  An  entry 
under  a  lease  for  a  term  at  an  annual  rent 
▼old  for  any  cause,  and  a  payment  for 
rent,  creates  a  tenancy  from  year  to  year  on 
the  terms  of  the  lease,  except  as  to  duration. 
Arbenz  y.  Exley,  Watkins  &  Co.,  44  S.  B. 
149,  150.  62  W.  Va.  476,  61  L.  R.  A.  957 
(citing  Wood,  St  Frauds,  §  22). 

The  term  "year,"  as  used  in  speaking  of 
the  estates  from  year  to  year,  is  merely  de- 
scriptiye,  and  therefore  the  estate  includes 
tenancies  from  month  to  month,  etc.  Rosen- 
blat  y.  Perkins,  22  Pac.  698,  600^  18  Or.  156^ 
6  L.  R  A.  257. 

TENANT  nr  OOMMON. 

''Tenants  In  conmion"  are  such  as  hold 
by  seyeral  and  distinct  titles,  but  by  unity 
of  possession,  because  none  knoweth  Ills 
own  severalty,  and  therefore  they  all  occupy 
promiscuously.  2  Bl.  Comm.  191;  Ctould  y. 
Subdistrict  No.  8,  8  Minn.  427,  431  (OU.  882, 
384);  Coster  y.  Lorillard  (N.  Y.)  14  Wend. 
336;  Manhattan  Real  Estate  &  Building 
Ass'n  y.  Gudlipp,  80  N.  Y.  Supp.  998,  996,  80 
App.  Etty.  632;  Taylor  y.  Millard,  28  N.  Y.  St 
Rep.  694,  695;  Taylor  y.  Millard,  28  N.  E. 
376,  877,  118  N.  Y.  244,  6  L.  R.  A.  667;  Gris- 
wold  y.  Johnson,  5  Conn.  363,  365;  Silloway 
y.  Brown,  94  Mass.  (12  Allen)  30,  36;  Gittings 
y.  Worthington,  9  Ati.  228,  233,  67  Md.  139; 
O'Bryan  y.  Brown  (Tenn.)  48  S.  W.  315,  316. 
There  is  no  necessity  for  unity  of  interest 
Tenants  in  common  are  such  as  haye  a  unity 
of  possession,  but  distinct  and  seyeral  titles 
to  their  shares.  Tilton  y.  Vail  (N.  Y.)  42 
Hun,  638,  640.  The  quantities  of  their  es- 
tate may  be  different,  the  shares*  may  be  un- 
equal, the  modes  of  acquisition  of  title  may 
be  unlike,  and  the  only  unity  between  them 
be  that  of  possession.  A  remainderman  may 
haye  a  constructiye  possession  sufficient  to 
constitute  the  unity  of  the  right  of  posses- 
sion required  to  exist  in  a  tenancy  in  com- 
mon, and  enable  him  to  maintain  an  action 
for  partition  during  the  life  of  the  life  ten- 
ant   Sulliyan  y.  Sulliyan  (N.  Y.)  4  Hun,  198, 


Tenants  in  common  are  tenants  who 
"are  seized  per  my  and  per  tout,  each  being 
entitled  before  seyerance  to  an  Interest  In 
eyery  inch  of  the  soil."  Martin  y.  Bowie, 
15  S.  E.  736,  742,  37  S.  C.  102. 

The  relation  of  tenant  in  common  arises 
where  two  or  more  persons  are  entitled  to 
lands  in  such  a  manner  that  they  haye  an 
undiylded  possession,  but  seyeral  freeholds; 
L  e.,  no  one  of  them  is  entitled  to  the  ex- 
clusiye  possession  of  any  particular  part  of 
the  land,  each  being  entitled  to  occupy  thi 
whole  in  common  with  the  others  or  to  re 
ceiye  his  share  of  the  rents  and  profits.  Car 
yer  y.  Fennimore,  19  N.  E.  103,  104,  116  Ind. 
236  (citing  Rap.  &  L.  Law  Diet). 

"Tenants  in  common  are  such  as  bold 
lands  and  tenements  by  any  kind  of  title, 
either  in  fee,  for  life,  for  years,  or  at  will." 
Bouy.  Ijaw  Diet  580.  'rrhere  can  be  no  ten- 
ancy in  common  in  a  mere  actual  possession 
by  one.  There  must  be  some  right  or  title 
to  the  possession,  and  not  a  mere  actual  pos- 
session, to  create  a  co-tenancy.  There  may 
be  a  partnership  or  tenancy  in  common  in 
a  right  or  title  to  land;  but  I  cannot  see  how 
there  could  be  a  partnership  or  tenancy  in 
common  in  an  actual  possession,  unless  all 
the  partners  or  tenants  in  common  were  ac- 
tually occupying  the  land."  Lllllanskyoldt 
y.  Goss,  2  Utah,  292,  297. 

"Tenants  in  common**  are  persons  who 
hold  by  unity  of  possession.  The  possession 
of  one  Is  the  possession  of  the  other,  and  the 
taking  of  the  whole  profits  by  one  does  not 
amount  to  an  ouster  of  his  companions. 
Tenancy  in  common  is  a  Joint  estate,  in 
which  there  is  unity  of  possession,  but  sepa- 
rate and  distinct  titles.  The  tenants  haye 
separate  snd  independent  freeholds  or  lease- 
holds in  their  respectiye  shares,  which  they 
manage  and  dispose  of  as  freely  as  if  the 
estate  was  one  In  seyeralty.  There  is  no 
restriction  upon  their  power  of  alienation; 
and  the  tenant  may  dispose  of  it  by  will, 
while  the  heirs  of  an  Intestate  tenant  will 
Inherit  the  estate.  Gage  y.  Gage,  29  AtL 
648,  646,  66  N.  H.  282,  28  li.  R.  A.  829. 

A  tenancy  in  common  Is  not  created  bj 
seyeral  piurchases  of  distinct  and  specific 
portions  of  common  property,  for  it  Is  said 
"tenants  in  common  are  generally  defined  to 
be  such  as  hold  the  same  land  together  by 
seyeral  and  distinct  title  and  by  unity  of 
possession,  because  none  knows  his  own  sev- 
eralty, and  therefore  all  occupy  promiscuous- 
ly." Hunter  y.  State,  30  S.  W.  42,  44,  60  Ark. 
312  (citing  Black,  Law  Diet). 

Where  one  rents  land  for  the  purpose  of 
haying  a  single  crop  raised  on  it  of  which 
the  lessor  is  to  haye  a  part  for  the  use  of 
the  land  and  the  cultiyator  a  part  for  his 
labor,  and  there  is  no  eyidence  that  it  was 
the  intention  that  the  relation  of  landlord 
and  tenant  should  exist  between  them,  fE» 
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parties  are  to  1)e  conaldored  aa  tenants  In 
common  In  the  cropi  Ponder  t.  Bhea,  82 
Ai^  435,  437. 

There  can  be  neither  a  tenancy  in  com- 
mon, nor  a  common  interest,  nor  a  Joint 
tenancy  and  surviTorship^  in  a  mere  expec- 
tancy: but,  in  order  to  create  the  object  of 
t  tenancy  In  common,  there  must  be  an  ac- 
tual estate  In  possession.  Betts  t.  Betts  (N. 
I.)  4  Abb.  N.  C.  817,  853. 

Wherever  two  or  more  persons  from  any 
canse  are  entitled  to  the  possession  simulta- 
neoosly  of  any  property  in  the  state,  a  ten- 
ancy in  common  is  created.  Tenants  in 
common  may  have  nneqnal  shares.  They 
will  be  held  to  be  equal,  unless  the  contrary 
appears.  The  fact  of  Inequality  does  not 
giye  the  person  holding  the  greater  interest 
any  prlTlleges,  as  to  possession,  superior  to 
the  person  owning  a  lesser  interest,  so  long 
as  the  tenancy  continues.  Cly.  Code  Ga. 
1805,  8  8143. 

Joint  teaaats  dlstingiiialied. 

The  essential  difference  between  Joint 
tenants  and  tenants  in  common  is  that  Joint 
tenants  have  the  land  by  one  Joint  title  and 
in  one  right,  and  tenants  in  common  have 
several  titles  or  by  one  title  and  several 
rights,  which  is  the  reason  Joint  tenants  have 
one  Joint  freehold,  and  tenants  in  common 
have  several  freeholds.  Coster  v.  Lorillard 
(N.  T.)  14  Wend.  265,  336. 

The  only  practical  difference  between 
the  estates  of  Joint  tenancy  and  tenancy  in 
common  is  the  right  of  survivorship,  and, 
as  the  statute  has  abolished  this  and  pro- 
vided that  the  estate  holden  should  be  con- 
sidered in  the  same  manner  as  if  they  had 
been  tenants  in  common,  all  distinction  has 
been  destroyed.  Redemptorlst  Fathers  ▼. 
Uwler,  54  Atl.  487,  488»  205  Pa.  24. 

As  ownev. 
See  "Owner.** 

TENANT  IN  DO  WEB. 

•Tenancy  in  dower**  arises  where  the 
husband  Is  seised  of  an  estate  of  inheritance 
and  dies.  In  this  case  the  wife  shall  have 
a  third  part  of  all  the  lands  and  tenements 
whereof  he  was  seised  at  any  time  during 
the  coverture,  to  hold  to  herself  for  the  term 
of  her  natural  life.  Combs  v.  Young*s  Heirs, 
12  Tenn.  (4  Yerg.)  218,  225,  26  Am.  Dec.  225 
(dtlng  2  Bl.  Gomm.  12a;   Co.  Utt  81a). 

TEVAHT  nr  FEE  SIMPLE. 

See  "Fee  Simple.** 

TEITAHT  TN  POSSESSION. 

Practice  Act,  §  236^  provided  that  'the 
purchaser  at  sheriff's  sale  from  the  time  of 


the  sale  until  a  redemption,  and  a  redemp- 
tloner  from  the  time  of  his  redemption  until 
another  redemption,  shall  be  entitled  to  re- 
ceive from  the  tenant  In  possession  the  rents 
of  the  property  sold  or  the  value  of  the  use 
and  occupation  thereof."  Held,  that  the 
phrase  'tenant  in  possession"  was  intended 
to  designate  the  class  of  persons  from  whom 
the  purchaser  was  to  receive  the  rents,  and 
embraced  the  Judgment  debtor,  as  well  as 
his  lessee.  Harris  v.  Reynolds,  18  Cal.  514, 
516,  73  Am.  Dec  600  (quoted  in  Whlthed  v. 
St  Anthony  &  D.  Elevator  Co.,  83  N.  W.  238. 
239,  9  N.  D.  224,  50  L.  R.  A.  254,  81  Am.  St. 
Bep.  562).  The  language  is  not  that,  when 
a  tenant  of  the  debtor  is  in  possession,  the 
tenant  shall  pay  the  purchaser,  or  that  the 
debtor,  when  in  possession,  shall  not  pay; 
but  the  phraseology  designed  evidently  to 
fix  a  general  right,  applying  to  all  cases  of 
\  tenancy,  for  none  are  excluded.  Walker  ▼. 
McCusker,  12  Pac.  728,  724,  71  Oal.  594. 

TEN AUT  OF  THE  FREEHOLD. 

•  The  phrase  **tenant  of  the  freehold,'*  in 
a  statute  relating  to  the  acquisition  of  land 
for  public  purposes,  and  providing  for  cer- 
tain notice  to  be  served  on  the  tenant  of  the 
freehold,  means  tenant  in  possession  appear- 
ing as  a  visible  owner.  Oulpeper  County  ▼. 
Oorrell  (Ya.)  20  Grat  484,  511. 

TEHAHTABLE  BEPAIB. 

See  "Qood  Tenantable  Repair.** 

TENANT'S  FIZTUBES. 

The  term  "tenant's  fixtures,**  In  a  strict 
legal  definition,  is  to  be  understood  to  signify 
things  which  are  fixed  to  the  freehold  of  the 
demised  premises,  but  which  nevertheless 
the  tenant  is  allowed  to  disannex  and  take 
away,  provided  he  seasonably  exert  his  right 
to  do  so.  A  dstem  and  sinks,  put  into  a 
building  leased  as  a  hotel,  though  fastened 
by  nails  or  set  into  the  floor  by  cutting  away 
the  boards,  and  water  pipes  fastened  to  the 
walls  by  hooks  and  passing  through  holes 
cut  for  the  purpose  in  the  floors  and  parti- 
tions, were  held  to  be  tenant's  fixtures. 
Wall  V.  Hinds,  70  Mass.  (4  Gray)  256,  270,  64 
Am.  Dec.  64. 


TEND  TO  EXPOSE. 

An  instruction  in  a  libel  suit  stating  that 
matter  is  libelous  which  ''tends  to  expose 
a  man  to  public  hatred"  is  a  substantial 
compliance  with  Pen.  Code,  {  242,  defining 
Ubel  to  be  a  malicious  publication,  eta,  which 
exposes  any  person  to  contempt,  ridicule,  etc. 
Turton  v.  New  York  Recorder  Ca,  22  N.  T. 
Supp.  766,  769,  8  Misc.  Bep.  314. 
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TENDED  LINE. 

''Tended  line,"  as  used  In  Y.  S.  i  4583, 
Imposing  a  penalty  upon  certain  fishing,  ex- 
cept fishing  through  ice  with  not  more  than 
15  tended  lines,  means  a  line  with  a  single 
hook  fastened  to  any  object  upon  the  bank 
•r  upon  the  ice.  State  ▼•  Steyens*  88  AtL  80, 
81,  68  Yt  411« 


TENDER. 

"Tender**  Is  defined  to  be  the  offer  of 
money  in  satisfaction  of  a  debt,  by  produc- 
ing and  showing  the  amount  to  the  creditor 
or  party  claiming,  and  expressing  verbally  a 
willingness  to  pay  it  Tompkins  y.  Batle,  7 
N.  W.  747,  748,  11  Neb.  147.  38  Am.  Rep. 
861  (citing  Worcest  Diet). 

"Tender*'  is  an  offer  to  perform  an  act 
which  the  party  offering  is  bound  to  perform. 
McGlain  y.  Batton,  50  W.  Ya.  121,  130,  40 
8.  B.  509. 

Aetval  or  manual  prodvetion. 

To  constitute  a  yalld  legal  tender  there 
must  be  an  actual  offer  of  the  sum  due,  un- 
less the  actual  production  of  the  money  be 
dispensed  with  by  a  refusal  to  accept  or 
something  equivalent  thereto;  and  this  offer 
must  be  an  absolute  one,  not  coupled  with 
any  condition.  See  2  Starkie,  By.  778,  770, 
and  cases  there  cited.  Hunter  y.  Warner,  1 
Wis.  141,  147. 

To  prove  a  plea  of  tender  it  must  ap- 
pear that  there  was  a  production  and  manual 
offer  of  the  money,  unless  the  same  be  dis- 
pensed with  by  some  positive  act  or  dec- 
laration on  the  part  of  the  creditor;  and  it  is 
not  enough  that  the  party  has  the  money  in 
his  pocket,  and  says  to  the  creditor  that  he 
has  it  ready  for  him,  and  asks  him  to  take 
it,  without  showing  the  money.  Bakeman  v. 
Pooler  <N.  Y.)  15  Wend.  637,  63a 

A  plea  of  tender,  offered  at  any  time,  at 
rules,  or  in  court,  ought  not  to  be  received 
unless  the  money  tendered  accompanies  it 
Downman  v.  Downman's  Bx'rs  (Ya.)  1  Wash. 
26,  81. 

A  tender  must  be  made  in  money  cur- 
rent at  the  time;  otherwise,  it  is  not  money 
at  all,  and  there  is  no  tender.  Downman  v. 
Downman's  Ex'rs  (Ya.)  1  Wash.  26,  31. 

''Tender"  has  a  definite  legal  significa- 
tion. It  Imports,  not  merely  the  readiness 
and  an  ability  to  pay  the  money  or  to  de- 
liver over  the  deed  or  the  property  at  the 
time  and  place  mentioned  in  the  contract, 
but  also  the  actual  production  of  the  thing 
to  be  paid  or  delivered  over,  and  an  offer 
of  it  to  the  person  to  whom  the  tender  is 
to  be  made.  A  money  tender  means  an  of- 
fer to  pay  In  specie,  and  in  the  description 
of  coin  made  current  by  the  act  of  Ck)ngress. 


Under  a  plea  of  tender,  however,  the  party 
is  not  required  to  prove  a  literal  and  actual 
compliance  with  all  the  requisites  of  a  legRl 
tender,  as  It  is  defined  in  the  books,  in  order 
to  maintain  the  issue.  He  may  prove  liis 
afi^mance  by  showing  an  offer  to  pay'  in 
bank  notes,  which  was  not  rejected  on  ac- 
count of  the  character  of  the  medium,  or  be 
may  show  that,  when  about  to  produce  the 
money  or  thing  to  be  tendered,  his  adversary 
told  him  it  was  unnecessary,  and  that  be 
would  not  accept  it,  or  any  other  act  or  dec- 
laration by  which  some  of  the  formal  requis- 
ites of  a  stated  legal  tender  were  dispensed 
with.  Holmes  v.  Holmes  (N.  T.)  12  Barb. 
137,  144. 

Eqnivaleat  to  payment. 

For  the  purpose  of  avoiding  a  penalty 
and  forfeiture,  or  the  loss  of  any  righta  or 
privileges,  tender  is  the  exact  equivalent  of 
payment,  and  it  does  not  have  to  be  repeated. 
Boatty  V.  Mutual  Reserve  Fund  Ldfe  A88*n 
(TJ.  S.)  75  Fed.  65,  72,  21  O.  O.  A  227. 

Tender,  if  of  sufficient  amount,  when  ac- 
cepted, is  payment  When  rejected,  it  op- 
erates as  payment  so  long  as  It  is  kept  good. 
Brown  y.  Lawton,  32  Ati.  733,  735,  87  Me.  83. 

*  A  legal  tender  is  equivalent  to  payment 
as  to  all  things  that  are  incidental  or  con- 
sequential to  the  debt  The  creditor,  while 
not  losing  his  rights  to  the  prior  debt  by  re- 
fusal of  the  tender  itself,  loses  all  collateral 
benefit  and  securities;  and,  where  the  tender 
is  followed  by  payment  into  the  court  inter- 
est and  costs  cannot  be  recovered.  Wright 
v.  John  A.  Robinson  &  Co.,  82  N.  X.  Supp. 
463,  466,  84  Hun,  172. 

IdmblUty  Admitted. 

Tender  admits  a  liability  or  indebted- 
ness to  the  amount  of  the  sum  tendered. 
Taylor  v.  CJhicago.  St  P.  &  K.  C.  Ry.  Co., 
40  N.  W.  84,  86,  76  Iowa.  763  (citing  Buford 
y.  Funk  [Iowa]  4  G.  Greene,  493,  495). 

Tender  of  any  kind  is  only  an  admis- 
sion to  its  extent,  and  no  further.  When 
made,  it  admits  the  fact  of  the  tender,  with 
all  the  conditions,  limitations,  and  terms  at 
the  time  imposed.  Nothing  further  can  be 
inferred  from  it    Brix  v.  Ott,  101  111.  70,  7a 

Mvtnal  promises. 

The  word  "tender,"  as  used  in  connec- 
tion with  mutual  and  concurrent  promises, 
does  not  mean  the  same  kind  of  offer  as 
when  it  is  used  with  reference  to  the  pay- 
ment or  offer  to  pay  an  ordinary  debt  dae 
in  money,  where  the  money  is  offered  to  a 
creditor  who  is  entitled  to  receive  it  and 
nothing  further  remains  to  be  done,  and  tbe 
transaction  is  completed  and  ended,  but  it 
only  means  a  readiness  and  willingness,  ac- 
companied with  the  ability,  on  the  part  of 
one  of  the  parties  to  do  the  acts  which  the 
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agreement  requires  him  to  perf  onn,  proTlded 
that  the  other  will  concurrently  do  the  acts 
which  he  is  required  to  do  by  It,  and  a  no- 
tice of  the  former  to  the  latter  of  such  readi- 
aess.  Smith  y.  Lewis,  26  Ck>nn.  110,  119; 
Raadabangh  y.  Hart,  55  N.  E.  214,  218,  61 
Ohio  St  73,  76  Am.  St  Rep.  361;  Abom  y. 
Mason  (U.  8.)  1  Fed.  Cas.  87,  39  (citing 
Smith  y.  Lewis,  26  Conn.  110;  Adams  y. 
Olark,  68  Mass.  [9  Cnsh.]  215,  57  Am.  Dec. 
il);  Cook  y.  Doggett,  84  Mass.  (2  Allen) 
439,  441;  Guilford  y.  Mason,  48  Atl,  886,  388, 
22  R.  I.  422.  Bee,  also,  Manistee  Lmnber 
Go.  v.  Union  Nat  Bank,  32  N.  B.  449,  452, 
143  Ul.  490;  Shous*  y.  Doane,  21  South.  807, 
811,  39  Fla.  95. 

In  the  case  of  mutual  and  concurrent 
promises,  the  word  "tender"  does  not  mean 
the  same  kind  of  an  offer  as  when  used  In 
reference  to  the  payment  of  a  debt  due  In 
money;  but  It  only  means  a  readiness  and 
irillingness,  accompanied  with  an  ability  on 
the  part  of  the  party,  and  such  a  tender 
does  not  require  the  bringing  of  money  into 
comrt  to  keep  it  Clark  y.  Weis,  87  111.  438^ 
441,  29  Am.  Bep.  60. 

Paymeat  iato  eowt  diatiasialsl&ed. 

'Tender^  Is  defined  to  be  an  ofTer  by  a 
debtor  to  the  creditor  of  the  amount  of  the 
debt  The  offer  must  be  tn  lawful  money, 
which  must  be  actually  produced  to  the 
creditor,  unless  by  words  or  acts  he  waiyes 
production,  and  the  offer  must  be  definite 
and  unconditional.  The  payment  of  money 
into  court  under  order  is  more  than  a  sim- 
ple tender.  A  tender  is  an  offer  to  pay  the 
debtor  before  suit,  and  cannot  be  made  aft- 
er suit  is  brought  It  is  purely  ex  parte. 
If  It  is  not  accepted,  the  debtor  must  retain 
his  money;  and,  if  established  on  plea,  the 
only  effect  is  to  st(H>  interest  thenceforward 
on  the  amount  tendered.  But  a  payment 
hito  court  is  different.  It  is  not  ex  parte, 
but  done  by  order  of  court  The  money  paid 
in  is  for  the  plaintiff,  and  the  possession  of 
it  cannot  be  resumed  by  the  debtor.  Salinas 
T.  Ellis,  2  S.  B.  121,  122,  26  S.  G.  837. 

Uaeonditioiial  offev  neoessary. 

A  tender,  in  order  to  be  effectiye,  must 
be  unconditioned.  United  States  y.  World's 
Columbian  Bxposition  (U.  8.)  56  Fed.  630, 

638. 

A  tender  of  money  for  the  payment  of 
a  debt,  to  be  ayailable  as  a  defense  or  as 
the  foundation  of  an  action  in  fayor  of  the 
party  making  the  tender,  must  be  without 
qualification.  Noyes  y.  Wyckoff,  21  N.  B. 
158,  114  N.  Y.  204. 

Tender  must  be  unconditional.  Thus, 
although  a  party  who  tenders  money  has  a 
right  to  exclude  any  presumption  against 
himself  that  the  sum  tendered  is  in  part 
payment  of  the  debt,  yet,  if  he  add  a  con- 


dition that  the  party  who  rectfyes  the  money 
shall  acknowledge  that  no  more  is  due,  it 
will  inyalidate  the  tender.  The  reason  of 
this  rule  is  manifest;  for  if  the  tender  be  of 
a  sum  as  all  that  is  due^  that  being  disputed, 
and  the  creditor  receiyte  it,  under  these  dr- 
cumstances  it  might  compromise  his  rights 
in  seeking  to  recoyer  more;  whereas,  if  the 
same  sum  were  tendered  unconditionally,  no 
such  effect  would  follow.  Thompkins  y. 
Batie,  7  N.  W.  747,  748^  U  Neb.  147,  38  Am. 
Rep.  361. 

When  a  strict  tender  of  money  is  re- 
quired, it  must  be  an  unconditional  offer  of 
the  full  amount  due,  leaying  it  only  at  the 
will  of  the  other  to  accept  It  Irvin  y.  Greg- 
ory, 79  Mass.  (13  Gray)  215,  21& 

Where  an  offer  is  made  to  pay  money  by 
way  of  compromise,  and  with  the  under- 
standing between  the  parties  that,  if  the 
money  is  accepted,  it  shall  be  a  complete 
and  final  settlement  of  all  matters  of  dis- 
pute between  the  parties,  such  offer  is  not 
a  tender  in  law,  since  a  tender  must  be 
without  condition,  absolutely.  Latham  y. 
Hartford,  27  Kan.  240,  251. 

An  offer  of  money,  coupled  with  the 
statement  that  It  is  a  tender,  in  payment 
in  full  of  all  claims  of  the  person  to  whom 
the  money  is  thus  offered,  does  not  con- 
stitute a  tender.  Shiland  y.  Loeb,  60  N.  Y. 
Supp.  11,  12,  58  App.  Diy.  665. 


TENDER  YEARS. 

The  phrase  ''minor  of  tender  years,** 
used  in  yarious  connections  in  pleadings, 
may  embrace  as  well  minors  of  20  years  as 
of  20  months.  It  cannot  be  said  absolutely 
what  is  or  is  not  a  tender  age,  and,  apply- 
ing to  the  rule  that  a  pleading  is  to  be  taken 
most  strongly  against  the  pleader,  little  more 
effect  can  apparently  be  given  to  the  phrase 
''minor  of  tender  years*'  than  that  it  indi- 
cates a  minor  not  endowed  with  the  discre- 
tion of  maturity.  Meyer  y.  King,  16  South. 
245,  246,  72  Miss.  1,  35  L.  R.  A.  474. 

TENDING  TO  SHOW. 

The  statement  that  there  has  been  eyi- 
dence  •tendin','to  show"  a  particular  fact 
is  equlyalent  Jo  a  statement  that  eyldence 
has  been  offered  relating  to  such  fact;  the 
force  and  e'^ect  of  the  evidence  being  in  no 
sense  suggested  by  the  term.  White  y.  State, 
54  N.  B.  7fi3,  765,  153  Ind.  689. 

TENEMENT. 

See  "Single  Tenement.'* 

"Tenement"  signifies  anything  that  may 
be  holden,  provided  it  be  of  a  permanent  na- 
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ture,  whether  it  be  of  a  snbetantial  and 
Bible,  or  of  an  onsubstantial,  ideal  kind. 
Mitchell  T.  Warner,  5  Ck>nn.  497,  617  (citing  2 
Bl.  Gomm.  16»  17;  1  Inst  6);  Lenfers  ▼. 
Henke,  73  UL  405,  408,  24  Am.  Bep.  263; 
Keller  ▼.  Pagan,  32  S.  B.  353,  355,  54  S.  a 
255. 

The  word  "tenement"  embraces,  not  only 
what  may  be  inherited,  but  whateTer  may 
be  holden.  Pond  y.  Bergh  (N.  Y.)  10  Paige, 
140,150. 

The  word  ''tenement,"  in  its  most  ez- 
tensive  signification,  comprehends  eyery- 
thlng  which  may  be  holden,  provided  it  be 
of  a  permanent  nature.  In  a  more  restricted 
sense,  it  is  a  house  or  building.  Oskaloosa 
Water  Oo.  y.  Board  of  Equalization,  51  N.  W. 
18,  19,  84  Iowa,  407,  15  I^  B.  A.  290. 

The  word  'tenement,"  in  its  legal  senses 
means  an  estate  in  land,  or  some  estate  or 
interest  connected  with,  pertaining  to,  or 
growing  out  of  the  realty,  of  which  the  own- 
er might  be  disseised.  A  tenement  com- 
prises everything  which  may  be  holden  so 
as  to  create  a  tenancy  in  the  feudal  sense  of 
the  word.  Field  v.  Higglns,  35  Me.  339,  341, 
842  (citing  3  Kent,  Gomm.  401). 

"Tenement,**  in  its  ordinary  acceptance, 
is  applied  to  houses  and  other  buildings,  yet 
in  its  proper  legal  sense  it  signifies  every- 
thing that  may  be  holden.  It  not  only  in- 
cludes land,  but  rents  and  other  interests. 
Oskaloosa  Water  Ga  v.  Board  of  ESqualiza- 
tion,  51  N.  W.  18^  19,  84  Iowa,  407,  15  Ia.  B. 
A.  290. 

The  word  •tenement**  in  legal  accepta- 
tion, means  property  held  by  a  tenant  Mar- 
met  Go.  V.  Archibald,  17  a  E.  299,  300,  37 
W.  Va.  77a 

'♦Tenement*'  is  frequently  used  in  a  re- 
stricted sense,  as  signifying  a  house  or  build- 
ing; but  it  is  also  used  in  a  much  more  en- 
larged sense,  as  signifying  land  or  any  cor- 
poreal inheritance,  and  it  wUl  be  understood 
In  its  enlarged  sense  in  remedial  statutes, 
like  St  1825,  c.  89,  providing  further  rem- 
edies for  landlord  and  tenants.  Sacket  y. 
Wheaton,  34  Mass.  a7  Pick.)  108,  105. 

•♦Tenement"  is  a  large  word  which  vrill 
pass,  not  only  lands  and  other  inheritances, 
which  are  holden,  but  also  ofSces,  rents,  com- 
mons, and  profits  arising  fro^  lands.  1  Go. 
Litt  219;  Shep.  Touch.  91.  'With  us  the 
word  tenement'  is  applied  exclusively  to 
land,  or  what  is  usually  denominated  'real 
property.*"  Gibson  v.  Brock  way,  8  N.  H. 
465,  470,  31  Am.  Dec.  200  (quoting  Steams, 
Beal  Actons,  150). 

••Tenements,"  as  used  in  the  common 
law,  entitling  a  wife  to  dower  in  all  lands 
and  tenements  of  which  the  husband  died 
seised,  is,  according  to  Blackstone,  a  word 
of  greater  extent  than  ••lands,"  which  in- 
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eludes  any  ground,  «oll«  or  earth  whatever, 
and  has  in  its  legal  signification  an  indefinite 
extent  upward  as  well  as  downward.  Len- 
fers y.  Henke,  78  111.  406»  406»  24  Am.  Bep. 
263. 

"Tenements**  is  a  word  of  greater  mean- 
ing and  extent  sometimes  than  "land,**  and 
includes,  not  only  land,  but  rents,  commonB, 
and  several  other  rights  and  interests  issu- 
ing out  of  or  concerning  land.  Obnfldd  v.  I 
Ford  (N.  Y.)  28  Barb.  336^  338. 

Pier  or  wharf. 

A  wharf  or  pier,  reclaimed  from  tide 
water  by  embankment  or  by  raising  the  bot- 
tom with  stone^  earth,  or  other  material.  Is 
a  •tenement"  within  the  meaning  of  2  Bev. 
St  p.  512,  which  authorises  summary  pro- 
ceedings in  favor  of  a  landlord  to  recover  the 
possession  of  houses,  lands,  or  tenements. 
The  word  •tenement'*  signifies  everything 
which  may  be  holden,  if  it  be  of  a  permanent 
nature.  People  v.  Kelsey  (N.  Y.)  14  Abb. 
Prac.  372,  376. 

Ballroad  fraaeUse. 

The  word  •tenements,*'  while  embrac- 
ing simple  franchises,  nevertheless,  as  used 
in  a  statute  relative  to  forcible  entry  and 
detainer,  must  be  restricted  to  tenements 
upon  which  an  entry  can  be  made  and  of 
which  there  can  be  tangible  possession,  and 
hence  does  not  include  a  railroad  franchise. 
Gibbs  v.  Drew,  16  Fla.  147,  150,  28  Am.  Bep. 
700. 

Tern  for  yemrs. 

In  an  action  for  damages  sustained  by 
a  breach  of  an  implied  covenant  for  quiet 
enjoyment  in  a  lease  of  a  wharf,  with  the 
right  to  collect  wharfage  for  one  year,  the 
court  said:  ••A  term  for  years  in  lands  is 
not  in  law  a  tenement*  or  a  •hereditament* 
Coke  says  that  •  •tenementum,"  or  'tene- 
ment" is  a  large  word,  which  will  pass,  not 
only  lands  and  other  inheritances,  which 
are  holden,  but  also  ofiQces,  rents,  commons, 
profits  H  prendre  out  of  lands,  and  the  like, 
wherein  a  man  hath  any  frank  tenement 
and  whereof  he  is  seised  ut  de  libero  tene- 
mento.'  1  Go.  Litt  (by  Thomas)  219.  'But 
••hereditaments,*"  he  says,  •is  the  largest 
word  of  all  that  kind;  for  whatsoever  may 
be  inherited  is  a  hereditament  be  it  cor- 
poreal or  incorporeal,  real,  personal  or  mixed.* 
Id.  The  first  of  these  definitions  requires 
that  the  estate  or  interest  to  amount  to  a 
tenement  should  be  a  freehold  at  least  and 
to  be  termed  a  hereditament,  according  to 
the  second,  It  must  be  descendible  by  in- 
heritance." The  •terms  for  years'*  fall  with- 
in  the  definition  of  things  personal.  They  go 
to  the  executors,  like  other  chattels,  and,  al- 
though they  are  denominated  ••chattels  real,*' 
to  distinguish  them  from  mere  movables, 
they  are  not  when  speaking  with  legal  ae 
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coimcj,  considered  real  estate.  In  People  t. 
Weat^ryelt  (N.  Y.)  17  Wend.  674,  the  mean- 
ing of  the  terms  "real  estate"  and  "tene- 
ments'* at  common  law  was  shown  to  ez- 
dnde  **term8  for  years"  and  other  chattel 
interesta  City  of  New  York  y.  Mabie,  13 
N.  Y.  (8  Kern.)  151,  1S9,  64  Am.  Dec.  63& 

The  word  "tenements"  Imports,  not  only 
land  on  which  one  has  an  estate  of  in- 
heritance or  other  f  reehold*  bnt  also  a  ten- 
ancy for  years.  Merry  y.  Hallet  (N.  Y.)  2 
Oow.  497. 

TKWKIffiaiT  HOUSE. 

A  'tenement  house"  is  a  building,  the 
different  rooms  or  parts  of  which  are  let  for 
residence  puiposes  by  the  possessor  to  others 
as  distinct  tenements,  so  that  each  tenant, 
as  to  the  room  or  rooms  occupied  by  him 
would  sustain  to  the  common  landlord  the 
same  relation  that  the  tenant  occupying  a 
whole  house  would  do  to  his  landlord.  Lin- 
wood  Park  Co.  y.  Van  Dusen,  63  Ohio  St 
Ifid,  200,  58  N.  B.  576. 

"Tenement  house^  is  defined  in  Laws 
1867,  a  908^  i  2273,  as  any  house  which  is 
erected,  leased,  or  hired  to  be  kept  or  oc- 
cupied as  a  home  or  residence  for  more  than 
three  families,  liylng  independent  of  one  an- 
other and  doing  their  cooking  on  the  prem- 
ises. White  y.  Collins  BIdg.  &  Const  Co., 
81  N.  Y.  Supp.  434^  487,  82  App.  Diy.  L 

The  term  'tenement  house,"  as  used  In 
ui  act  relating  to  tenement  houses  tn  cities 
of  the  first  class,  shall  be  taken  to  mean 
eyery  building  which,  or  a  portion  of  which, 
is  occupied,  or  is  to  be  occupied,  as  a  resi- 
dence of  three  or  more  families.  Hying  inde- 
pendently of  each  other  and  doing  their 
cooking  upon  the  premises.  8  P.  &  L.  Dig. 
Uws  Pa.  1887,  coL  60,  I  15. 

A  four-story  building,  occupied  by  8  fam- 
ilies llying  tn  separate  apartments  on  the 
second  floor,  and  by  2  families  Hying  in  sep- 
arate apartments  on  the  third  floor,  number- 
ing in  all  16  persons,  all  tenants  of  one  own- 
er, is  a  "tenement  house,"  within  the  mean- 
ing of  Bey.  St  I  2573,  making  it  the  duty 
of  any  owner  of  any  tenement  house  of  more 
than  two  stories  high  to  proyide  a  conyenient 
exit  therefrom  in  case  of  fire,  etc.  Bose  y. 
King,  30  N.  B.  267,  270,  49  Ohio  St  213,  15 
L.  B.  A  160,  165. 

A  building  occupied  as  a  dwelling, 
whether  attached  to  the  land  or  not  la  a 
tenement  within  the  meaning  of  a  statute 
prohibiting  the  keeping  and  maintaining  of  a 
tenement  for  the  illegal  keeping  and  sale 
of  intoxicating  liquors.  Commonwealth  y. 
Mnllen,  44  N.  B.  343, 166  Mass«  377. 

Apartment  hovae  dlsttmgiiislied* 

The  word  "tenement  house,*'  In  a  coye- 
nant  of  a  deed  forbidding  the  erection  of  any 


tenement  house  oo  the  premises,  is  to  be 
construed  in  Its  plain,  ordinary,  and  popular 
sense,  not  according  to  the  definition  of  Actf. 
1867,  e.  908^  §  17,  which  declares  that  a  tene- 
ment house,  within  the  meaning  of  the  act 
shall  be  taken  to  mean  and  include  eyery 
house,  building,  or  portion  thereof  which  is 
rented  and  hired  out  and  is  occupied  as  the 
home  or  residence  of  more  than  three  fam- 
ilies, liylng  Independently  of  one  another  and 
doing  their  cooking  on  the  premises,  and  of 
more  than  two  families  on  a  floor  so  Hying 
and  cooking,  but  haying  a  common  right  in 
the  halls,  stairways,  yards,  etc  "The  ques- 
tion here,  howeyer,"  said  Mr.  Justice  O'Brien 
in  a  similar  case  (Boyd  y.  Kerwin,  15  N.  Y. 
Supp.  721),  "is  not  what  is  defined  as  a 
tenement  within  the  proylsions  of  the  act 
but  what  was  a  tenement  house  within  the 
meaning  of  the  coyenant"  A  tenement 
house  then  (1873),  as  well  as  now,  has  a 
well-defined  popular  meaning.  When  one 
says  today  that  a  person  liyes  in  a  tene- 
ment house,  he  does  not  mean  that  such  per- 
son llyes  in  a  house  like  the  Nayarro  Flats; 
and  yet  those  fiats  are  occupied  by  more  than 
three  families  Hying  independently  of  one 
another  and  doing  their  cooking  upon  the 
premises.  Webster's  Dictionary  of  1871  says 
that  a  tenement  house  is  often,  in  modern 
usage,  an  inferior  dwelling  house  rented  to 
poor  persons.  Worcester,  citing  American 
Oyclopndia,  says  that  a  tenement  house  is 
a  building  haying  tenements  occupied  by 
poor  families.  "Tenement  houses,"  says  the 
International  Oyclopedia  (yolume  14,  p.  1851). 
"commonly  speaking,  are  the  poorest  class 
of  apartment  houses.  They  are  generally 
poorly  built  without  sufildent  accommoda- 
tions for  light  and  yentllation,  and  are  oyer- 
crowded.  The  middle  rooms  often  receiye 
no  daylight  and  It  is  no  uncommon  thing 
for  sev^eral  families  to  be  crowded  into  one 
of  these  dark  and  unwholesome  rooms. '  Bad 
air,  want  of  sunlight  and  filthy  surroundings 
woric  the  physical  ruin  of  the  wretched  ten- 
ants, while  their  mental  and  moral  condition 
is  equally  lowered.  Attempts  to  reform  the 
eyils  of  tenement  life  haye  been  going  on 
for  some  time  in  a  great  many  of  the  great 
cities  of  the  world."  (Certainly  the  eyils  ol 
tenement  life,  as  aboye  referred  to,  are  not 
to  be  found  in  a  tenement  containing  a  par^ 
lor,  library,  dining  room,  butler's  pantry, 
kitchen,  fiye  bedrooms,  seirant's  room,  pri- 
yate  bathroom,  and  seryanf  s  bathroom,  in 
a  building  lighted  by  electricity  and  haying, 
modem  open  plumbing,  gas  ranges,  and  tele- 
phone. The  erection  of  such  an  apartment 
house  is  not  the  erection  of  a  tenement  house 
within  the  meaning  of  the  coyenant  Kltch- 
ings  y.  Brown,  75  N.  T.  Supp.  768,  768,  37 
Misc.  Bep.  439. 

The  compound  words  "tenement  house" 
signify  and  mean  a  house  with  distinct  tene- 
ments or  homes,  which  separate  and  differ- 
ent families  and  persons  occupy  as  tenants, 
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not  merely  a  boarding  house  or  hotel;  for 
In  these  the  occupancy  la  not  one  of  tenancy, 
but  that  of  guests  or  boarders.  The  conyer- 
sion  and  change  of  houses  into  French  flats 
or  apartment  houses  is  a  violation  of  a  coto- 
nant  not  to  erect  a  tenement  house,  as  a 
building  which  is  to  be  occupied  by  tenants 
in  name  and  In  fact  is  clearly  within  the 
true  meaning  and  definition  of  a  tenement 
house.  Musgrave  v.  Sherwood  (N.  Y.)  63 
How.  Prac.  81JU  815,  64  How.  Prac  838, 
858. 

The  words  'tenement  house/'  as  used  in 
a  deed,  executed  in  1873,  conveying  property 
and  containing  a  covenant,  in  favor  of  ad- 
Joining  property,  that  no  tenement  house 
should  be  erected  on  the  property,  mean 
houses  containing  suites  of  rooms  renting 
from  $6  to  $15  per  month  by  persons  of  very 
limited  means,  and  do  not  mean  apartment 
houses,  which  at  that  time  were  unknown, 
and  which  came  into  use  about  1880.  There- 
fore the  restriction  did  not  prevent  the  con- 
struction of  a  modem  apartment  house  of 
a  commodious  and  handsome  appearance, 
fitted  with  various  suites  of  rooms  to  be  oc- 
cupied by  tenants,  each  suite  complete  in 
itself  and  equipped  with  modern  appliances 
and  conveniences,  renting  from  $600  to 
$1,100  per  year.  White  v.  Collins  BIdg.  & 
Const.  Co.,  81  N.  Y.  8upp.  434,  437,  82  App. 
Div.  1. 

As  bulldlns. 

Bee  "Building";   "Building  an  Orimlnal 
Law)." 

Different  vm  of  rooms. 

"Tenement,"  In  its  modem  use,  often 
signifies  such  part  of  a  house  as  is  sep- 
arately occupied  by  a  single  person  or  fam- 
ily, in  contradistinction  to  the  whole  house. 
It  may  consist  of  a  single  room,  or  contig- 
uous rooms,  or  rooms  upon  different  stories, 
if  controlled  by  a  single  person  and  used 
in  connection  with  each  other.  The  fact 
that  one  room  Is  occupied  and  used  as  a 
shop,  and  another  for  a  living  room  or  kitch- 
en, by  the  same  person,  does  not  make  these 
rooms  distinct  tenements.  Commonwealth 
V.  Clynes,  22  N.  B.  43Q,  160  Mass.  71. 

Hovse  synoaymova. 

See  ''House.'* 

LoAsed  vooBk 

• 

A  leased  room  Is  a  nenement,**  within 
Gen.  St  1876,  i  17,  providing  that  'the  ten- 
ant  of  any  tenement,  which  may  without  his 
fault  or  neglect"  become  unfit  for  occu- 
pancy, may  quit  possession  of  such  tene- 
ment MiUer  V.  Benton,  13  Atl.  678,  680,  56 
Conn.  529. 

Part  of  a  buOdlnc* 

An  Indictment,  under  Gen.  St  c.  87,  §  6, 
charging  that  the  defendant  kept  and  main- 


tained a  certain  "tenement  for  illegal  sale 
of  liquor,  was  supported  by  proof  that  the 
defendant  used  the  cellar  in  his  dwelling 
house  for  such  a  purpose.  Commonwealth 
V.  Welch,  84  Mass.  (2  Allen)  510. 

An  Indictment,  under  St  1856,  c  405, 
for  keeping  a  certain  tenement  toe  the  Ille- 
gal sale  of  intoxicating  liquors,  was  sus- 
tained by  proof  of  keeping  a  grocery  shop, 
where  there  were  Jugs  and  decanters  on  the 
shelf  in  a  room  behind  the  shop  and  open- 
ing into  It,  where  defendant  sold  liquor. 
Commonwealth  v.  McArty,  77  Mass.  (11 
Gray)  456. 

A  tenement  Is  not  necessarily  an  en- 
tire building.  It  may  be  a  part  of  it  and 
proof  that  a  defendant  occupied  a  part  of 
the  building  and  used  it  for  illegal  purposes, 
while  other  persons  occupied  other  parts  of 
the  same  building,  will  not  support  a  charge 
of  keeping  and  maintaining  a  building,  or 
a  building  and  tenement  Commonwealth 
V.  Lee,  18  N.  E.  586,  587,  148  Mass.  8. 

A  shop,  which  was  a  room  fronting  on 
a  wharf  and  extending  back  to  a  street  fit- 
ted up  and  equipped  for  the  liquor  traffic 
was  a  "tenement"  within  the  meaning  of 
an  act  forbidding  the  maintaining  of  a  tene- 
ment as  a  liquor  nuisance.  Commonwealth 
V.  Cogan,  107  Mass.  212,  213. 

In  a  statute  declaring  buildings  or  tene- 
ments in  which  liquor  is  sold  to  be  com- 
mon nuisances,  'tenement"  includes  either 
a  building  or  a  part  of  a  building.  Com- 
monwealth V.  Qulnlan,  27  N.  B.  8,  9,  153 
Mass.  483. 

A  tenement  is  not  necessarily  an  en- 
tire building,  but  often  is  only  a  part  An 
indictment  under  St  1855,  c.  405,  for  keep- 
ing a  certain  tenement  for  the  illegal  sale 
of  intoxicating  liquors,  is  sustained  by  proof 
of  keeping  a  whole  building,  using  part  ille- 
gally, or  of  keeping  a  building  consisting 
of  one  room  only,  and  which  might  properly 
be  called  a  "shop."  Commonwealth  v.  God- 
ley,  77  Mass.  (11  Gray)  454.  465. 

The  word  "tenement"  In  New  Jersey, 
means  "parts  of  a  building  leased  without 
the  land  on  which  the  buildings  stand." 
Taylor  v.  Hart  18  So.  546,  648,  78  Miss.  22, 
80  L.  R.  A.  716  (citing  Miller  t.  Bentoo,  13 
Atl.  678,  680,  55  Conn.  529). 

P^rt  oeenpied  by  one  f mmllj. 

"Tenement"  as  used  in  an  ordinance  es- 
tablishing the  rates  of  charges  for  the  use 
of  water,  and  providing  that  the  rate  for 
each  tenement  having  water  fixtures  should 
be  $8  annually,  means  such  part  of  the 
house  as  was  separately  occupied  by  a  single 
family,  In  contradistinction  from  the  whole 
house.  Young  v.  City  of  Boston,  104  Mass* 
95,  104. 
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"A  tenement  house,  as  defined  in  the 
Century  Dictionary,  is  a  honse  or  block  of 
buildings,  diylded  into  dwellings  and  occn* 
pied  by  s^arate  families.  The  Pennsylva- 
nia Btatate  defines  tenement  houses  as  every 
building  in  which  rooms  or  fioors  are  used 
or  let  to  lodgers  or  families.  In  the  light 
of  tbese  citations  we  see  no  reason  to  ques- 
tion the  sufficiency  of  the  definition  of  the 
words  tenement  house*  contended  for  by 
the  counsel  for  defendant  in  error,  to  wit, 
a  building,  the  different  rooms  or  parts  of 
which  are  let  for  residence  purposes  by  the 
possessor  to  others  as  distinct  tenements, 
so  that  each  tenant,  as  to  the  room  or  rooms 
occupied  by  him,  would  sustain  to  the  com- 
mon landlord  the  same  relation  that  the  ten- 
ant occupying  the  whole  house  would  to  his 
landlord."  Rose  v.  King,  SO  N.  E.  267,  27a 
^  Ohio  St  213,  15  L.  R.  A.  160. 

7avt  Ox  voom* 
In  modern  use  tenement^  signifies 
rooms  let  in  houses,  or  such  part  of  a  house 
as  Is  separately  occupied  by  a  single  family 
or  person,  in  contradistinction  from  the 
whole  house.  Where  a  part  of  a  room  is  oc- 
cupied by  one,  and  a  distinct  portion  by 
another,  as  where  one  occupies  one  side  of 
a  room  and  another  the  opposite  side,  or  one 
the  front  and  the  other  the  rear,  the  portion 
appropriated  to  either  is  properly  called  his 
'tenement,'*  and  himself  the  'tenant,"  even 
if  no  partition  separates  their  respective 
buildings  and  a  passageway  between  them 
Is  used  in  common.  Commonwealth  v.  Hor- 
sey, 11  N.  E.  116,  117,  144  Mass.  297. 

TEHEMEHTUM. 

The  word  "tenementum,"  in  the  statute 
de  donis,  has  been  held  to  extend  to  every- 
thing which  savors  of  the  realty.  Black- 
weU  V.  Wilkinson  (Va.)  Jeff.  73,  79. 

TENET. 

The  word  'tenet,"  in  a  writ  of  parti- 
tion, implies  a  tenant  of  freehold,  and  does 
not  include  tenants  for  years  only.  McKee 
V.  Straub  (Pa.)  2  Bin.  1,  & 

TENNESSEE  MONEY. 

"Tennessee  money,"  as  used  In  a  note 
payable  in  Tennessee  money,  means  gold 
and  silver  coin,  since  nothing  but  gold  and 
silver  constitutes  Tennessee  money.  Searcy 
T.  Vance,  8  Tenn.  (Mart  &  Y.)  225. 

In  construing  a  note  "payable  in  Ten- 
nenee  money"  the  court  said:  "The  word 
Tennessee*  was  used  to  qualify  and  describe 
the  kind  of  money  in  which  the  note  was 
intended  to  be  paid.  There  was  not  then, 
and  never  was,  any  other  money  answering 
to  the  description  of  *Tennessee  money,'  ex- 
cept the  notes  of  banks  issued  under  the  au- 


thority of  Tennessee.  Tennessee  bank  notes 
were  therefore  intended  by  the  phrase  'Ten- 
nessee money.'  The  payors  agreed  to  pay 
'Tennessee  bank  note  dollars.'  "  Taylor  v. 
Neblett,  51  Tenn.  (4  Heisk.)  481,  494. 

TENOR. 

See  "According  to  Tenor  and  Effect** 
Of  like  tenor,  see  "Like." 

t 
"Tenor"  of  an  instrument  imports  Iden- 
tity.   State  V.  Townsend,  86  N.  O.  676,  679. 

The  word  "tenor"  imports  an  exact 
copy.  McDonnell  v.  State,  24  S.  W.  105.  58 
Ark.  242;  Thomas  v.  State,  2  N.  E.  808,  812, 
103  Ind.  419;  CJommonwealth  v.  Wright,  55 
Mass.  (1  Gush.)  46,  65;  Beeson  v.  Beeson's 
Adm'rs  (Del.)  1  Har.  466,  472;  Dana  v. 
State,  2  Ohio  St  91,  94;  Edgerton  v.  State 
(Tex.)  70  S.  W.  90,  91;  State  v.  ObUendine, 
8  Iowa  (8  Clarke)  288,  296. 

By  setting  forth  an  instrument  accord- 
ing to  its  tenor  in  an  indictment  is  meant 
an  exact  copy  of  the  Instrument  while  by 
setting  it  forth  according  to  its  purport  and 
effect  the  import  or  substance  only  is  indi- 
cated. State  V.  Bonney,  84  Me.  383,  384; 
Fogg  V.  State,  17  Tenn.  (9  Yerg.)  892,  394; 
State  V.  Atkins  and.)  6  Blackf.  458;  State 
V.  PuUens,  81  Mo.  887,  892;  State  v.  Fenly, 
18  Mo.  445,  454;  State  v.  Chinn,  44  S.  W. 
245,  246,  142  Mo.  507:  Commonwealth  v. 
Wright,  55  Mass.  (1  Cush.)  46,  65;  Miller  v. 
State  (Tex.)  34  S.  W.  267,  268. 

"Tenor,"  as  used  in  pleadings  alleging 
that  the  instruments  are  set  out  according  to 
their  tenor,  binds  a  party  to  a  strict  recital. 
<:k>mmonwealth  v.  Stevens,  1  Mass.  203,  204. 

"Tenor  of  the  bill,"  as  used  in  speaking 
of  the  tenor  of  a  bill  of  exchange,  "relates 
merely  to  the  time  and  manner  of  payment" 
Lindley  v.  First  Nat  Bank  of  Waterloo.  41  N. 
W.  381,  76  Iowa,  629,  2  L.  R.  A.  709,  14  Am. 
St  Rep.  254. 

The  "tenor  of  a  will"  means  its  purport 
and  effect,  as  opposed  to  the  exact  words 
thereof.  Jones  v.  Casler,  139  Ind.  382,  390, 
38  N.  E.  812,  815,  47  Am.  St  Rep.  274. 

TENT. 

As  building,  see  "Building.** 
As  house,  see  "House." 

A  "tent,"  in  the  ordinary  acceptation  of 
the  word,  is  a  pavilion,  portable  lodge,  or 
canvas  house,  inclosed  with  walls  of  cloth 
and  covered  with  the  same  material.  Killman 
V.  State,  2  Tex.  App.  222^  224,  28  Am.  Rep. 
482. 

TENURE. 

The  word  "tenure,"  in  its  technical  sense, 
is  the  manner  whereby  lands  or  tenements  are 
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bolden,  or  the  serylce  that  the  tenant  owes 
to  his  lord,  and  there  can  be  no  tenure  with- 
out some  service,  because  the  senrice  makes 
the  tenure.  Again,  tenure  signifies  the  estate 
in  land.  The  most  common  tenure  by  which 
lands  are  held  in  this  country  is  "fee  sim- 
ple," which  is  an  absolute  tenure  of  land,  to 
a  man  and  his  heirs,  forever,  without  render- 
ing service  of  any  kind;  and  therefore  the 
expression  "according  to  the  tenure  of  his 
patent,"  in  a  conveyance  by  a  patentee  hold- 
ing under  a  patent  purporting  to  grant  the 
fee,  meant  that  the  grantee  was  to  hold  the 
land  free  from  any  kind  of  service,  and  en- 
titled him  to  a  conveyance  In  fee  with  cove- 
nant of  general  warranty.  Bard  v.  Grundy's 
Devisees,  2  Ky.  (Ey.  Dec.)  168,  168. 

The  word  'tenure,"  when  used  in  connec- 
tion with  the  expression  "tenure  of  oflElce," 
means  the  term  of  office.  Territory  r.  Ashen- 
felter,  12  Paa  879,  897,  4  N.  M.  (Johns.)  85. 

The  word  "tenure,"  as  used  in  Act  1828 
(Laws  46th  Sess.  p.  244),  authorizing  all  com- 
missioners to  hold  office  by  the  same  tenure 
as  Justices  of  the  peace,  was  Intended  to  in- 
clude the  duration  of  the  term  of  office,  tn 
addition  to  the  manner  of  the  holding,  and 
the  commissioners  held  for  the  term  given  by 
the  Constitution  to  justices  of  the  peace. 
People  T.  Waite  (N.  Y.)  9  Wend.  5a 

The  word  "tenure"  Is  one  of  very  exten- 
sive signification.  It  may  import  a  mere 
possession,  and  may  include  mere  holding  of 
an  inheritance.  Richman  v.  Lippincott,  29  N. 
J.  Law  (5  Dutch.)  44,  69. 

Ck>nst  art  15,  i  2,  providing  that  "the 
General  Assembly  shall  not  create  any  office 
the  tenure  of  which  shall  be  more  than  four 
years,"  does  not  prevent  one  who  holds  an 
office  created  by  the  General  Assembly,  the 
term  of  which  is  four  years,  from  holding 
over,  after  the  expiration  of  his  term,  until 
his  successor  be  elected  and  qualified,  as  the 
Constitution  (article  15,  i  8)  also  provides 
that  officers  holding  for  a  given  term,  except 
members  of  the  General  Assembly,  shall  con- 
tinue to  hold,  after  the  expiration  of  their 
term,  until  their  successors  be  elected  and 
qualified.  State  v.  Harrison,  16  N.  B.  884, 
118  Ind.  484,  3  Am.  St  Bep.  663. 

TERCERONES. 

The  term  "tercerones,**  as  used  in  the 
Spanish  and  French  West  Indies,  applies  to 
persons  who  are  the  production  of  a  white 
person  and  a  mulatto;  that  is,  a  person  of 
white  and  negro  blood.  Daniel  v.  Guy,  19 
Ark.  121,  131. 

TERM. 

Worcester  says  that  some  of  tiie  mean- 
ings of  the  word  "term"  are  condition,  prop- 
osition, or  stipulation.    Webster,  as  an  illus- 


tration, uses  this  as  an  example:  "The  terms 
of  a  proposition;  the  four  members  of  which 
it  is  composed."  Platter  v.  Elkhart  County, 
2  N.  B.  544,  555,  103  Ind.  360. 

The  word  "term"  or  "terms,"  In  its  gen- 
eral signification,  denotes  "words,"  "phrases," 
and  "expressions,"  by  which  the  definite 
meaning  of  language  is  conveyed  and  dete^ 
mined.    Hurd  v.  Whitsett  4  Colo.  77,  84. 

Definite  period  implied* 

"Term,"  as  applied  to  time,  signifies  t 
fixed  period,  or  a  determined  or  prescribed 
duration.  State  v.  Twlchell,  88  Paa  134, 135, 
9  Wash.  530;  State  v.  Tallman,  64  Pac.  750, 
760,  24  Wash.  420  (citing  People  y.  Brundage, 
78  N.  Y.  403). 

"Term,"*  as  used  in  Rev.  St  c.  143,  8  50, 
providing  that  a  person  who  shall  break  pris- 
on may  be  punished  by  imprisonment  in  ad- 
dition to  the  unexpired  portion  of  the  term 
for  which  he  was  originally  sentenced,  can- 
not apply  to  persons  lawfully  imprisoned,  but 
not  under  conviction  and  sentence,  but  only 
to  those  who  are  imprisoned  for  a  definite 
term.  Commonwealth  r.  Homer,  46  Mass.  (5 
Mete.)  555^  557. 

Sveeession  implied. 

"Term,"  as  used  in  St  1817,  I  S,  requir- 
ing a  residence  for  the  term  of  seven  yean 
in  a  town  to  acquire  a  settlement  therein,  im- 
ports ex  vl  termini  a  succession  of  years. 
Town  of  Unooln  ▼.  Town  of  Warren,  19  Vt 
170, 171. 

"Term  of  seven  years,"  as  used  in  a  stat- 
ute giving  a  settlement  to  a  pauper  after  a 
continued  residence  for  that  length  of  time, 
means  a  continuous  residence.  This  is  the 
set  construction  in  leases,  in  contracts  for 
service,  and  in  analogous  cases  of  settlement 
It  is  the  more  obvious  import  of  the  words  in 
their  ordinary  and  popular  slgnlficatioD. 
Town  of  Boyalton  v.  Town  of  Bethel,  10  Yt 
22,23. 

Hutch.  Code  Miss.  495,  %  8,  providing 
that  willful,  continued,  and  obstinate  deser- 
tion for  the  "term  of  three  years"  shall  be  a 
cause  for  divorce,  implies  a  continued  and 
uninterrupted  desertion.  Gaillard  ▼•  Qall- 
lard,  28  Miss.  (1  Cushm.)  15%  158. 

Estate  synoiiyBKoiis. 

An  Indispensable  legal  requirement  to  the 
creation  of  a  lease  or  a  term  of  years  is 
that  it  shall  have  a  certain  beginning  and  a 
certain  end.  Blackstone  says  that  such  an 
estate  is  frequently  called  a  "term"  became 
its  duration  or  continuance  Is  bounded  or  lim- 
ited and  determined.  Gay  Mfg.  Co.  r.  Hobbs^ 
38  S.  E.  26, 128  N.  C.  46,  83  Am.  St  Bep.  661. 

The  estate  of  a  lessee  for  years  is  called 
a  "term,"  because  its  duration  is  limited  and 
determined;  for  every  such  estate  must  bave 
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a  certain  begiimiog  and  a  certain  end.  Aus- 
tin T.  HuntSTille  Ck>al  k  Biinliig  Co.,  72  Ma 
535, 542;  87  Am.  Bep.  446;  Delaware*  LAW. 
B.  Ca  y.  Sanderson,  1  AtL  3d4,  897,  109  Pa. 
583,  58  Am.  Rep.  743;  Delaware,  L.  &  W.  R. 
Ca  r.  Sanderson,  2  Pa.  Com.  PL  203,  209. 

Term  is  the  name  applied  to  the  estate 
demised  by  a  lease.  Sanderson  r.  Oity  of 
ScraDton,  105  Pa.  409,  47Z 

The  word  '^rm,*'  in  speaking  of  the 
term  of  a  tenant,  means  the  duration  or  ex- 
tent of  the  interest  in  the  premises  acquired 
by  the  tenant  from  his  landlord  as  the  term 
of  his  lease.  Grizzle  ▼.  Pennington,  77  Ky. 
a4  Bush)  115,  116. 

'Term,**  as  it  is  used  In  speaking  of  a 
term  for  years  in  land,  is  both  an  interest 
and  an  estate  in  such  land.  Chicago  Attach- 
m^t  Co.  ▼.  Dayis  Sewing  Mach.  Co.  (lU.)  25 
N.  IL  669,  670. 

The  word  'term,**  when  used  In  respect 
to  tenandes,  has  in  law  a  distinct  and  tech- 
nical definition,  signifying  time  or  duration, 
and  it  means  not  only  limitation  of  the  es- 
tate granted  as  to  time,  but  it  signifies  the 
estate  also  and  interest  that  passes  by  the 
lease.   Hnrd  r.  Whitsett,  4  Cola  77,  84. 

TTerm"  does  not  merely  signify  the  time 
npeMed  in  the  lease.  It  means  that  and 
more.  It  means  the  time  in  the  lease,  and 
the  into^st  conveyed  by  the  lease,  and  the 
estate  vested  in  the  lessee  by  the  possession. 
Wood,  LandL  &  T.  p.  103,  §  65.  The  term  of 
the  lease  is  the  period  granted  to  the  tenant 
for  occupancy,  and  does  not  include  the  time 
prerlous  thereto,  though  it  includes  the  estate 
of  the  tenant  in  the  land  during  such  period. 
Gear,  Landl.  &  T.  §  23.  The  term  is  that 
period  which  is  granted  for  the  lessee  or  ten- 
ant to  occupy  and  have  possession  of  the 
premises.  It  is  the  estate  or  interest  which 
he  has  in  the  land  Itself,  by  virtue  of  the 
lease,  from  the  time  it  vests  in  possession. 
Baldwin  v.  Thibaudeau,  17  N.  Y.  Supp.  532, 
534,  28  Abb.  N.  C.  14  (citing  Young  v.  Dake, 
5  N.  Y.  [1  Seld.]  465,  467,  55  Am.  Dec.  830). 

The  time  between  the  making  of  a  lease 
and  Its  commencement  in  possession  is  no 
part  of  the  term  granted  by  it  The  term  is 
that  period  which  is  granted  for  the  lessee  or 
tenant  to  occupy  and  have  possession  of  the 
terma  It  is  the  estate  or  interest  which  he 
has  In  the  land  itself,  by  virtue  of  the  lease, 
from  the  time  it  vests  in  possession.  Taylor 
▼.  Terry,  11  Pac.  818,  814,  71  CaL  46. 

Tenas  diatiiigiiisbed. 

The  word  *'terms,"  as  used  in  Rev.  8t 
'S68,  p.  833,  §  7,  authorizing  a  landlord,  on 
Qotice  to  a  tenant  holding  from  month  to 
month,  to  enlarge  the  "terms,"  does  not  give 
authority  to  enlarge  the  "term"  or  duration 
of  a  tenancy,  as  the  words  "term"  and 
"terms"  cannot  legitimately  be  used  synony- 
ou>Q8ly.    They  are  not  generic  in  their  rela- 


tions to  each  other,  but  have  a  tedmical  and 
specifically  distinct  meaning  as  applied  to  es- 
tates in  the  nature  of  tenancies.  They  are 
both  derived  from  the  Latin  "terminus,"  but 
their  application  is  technically  distinct; 
"term"  meaning,  in  brief,  limited  estate,  and 
"terms"  the  limitations  in  the  use  of  that 
estate,  arising  out  of  the  covenants  and  con- 
ditions thereto  annexed.  Hurd  v.  Whitsett, 
4  Colo.  77,  89. 

Patent. 

The  "term**  of  a  foreign  patent,  referred 
to  in  Rev.  St  §  4887  [U.  S.  Comp.  St  1901,  p. 
8382],  which  requires  letters  patent  issued  for 
an  invention  previously  patented  abroad  to  be 
limited  "to  expire  at  the  same  time  with  the 
foreign  patent"  or,  if  there  be  more  than  one, 
"with  the  one  having  the  shortest  term,"  is 
not  the  original  term  expressed  in  the  foreign 
patent  but  its  period  of  actual  existence;  and 
the  United  States  patent  expires  when  the 
f<»eign  patent  having  the  shortest  term  Is 
terminated  by  lapse  or  forfeiture,  by  failure 
of  the  patentee  to  comply  with  the  require- 
ments of  the  foreign  patent  law.  Pohl  v. 
Anchor  Brewing  Co.  (U.  S.)  89  Fed.  782. 

The  "term"  of  a  foreign  patent  is  the 
space  of  time  during  which  the  monopoly  is 
placed  within  the  pat^tee's  control,  without 
reference  to  whether  he  sees  fit  to  retain  it 
for  the  whole  time  or  not  Diamond  Match 
Co.  V.  Adirondack  Match  Ca  (U.  S.)  60  Fed. 
808,804.       • 

The  "term  of  a  patent"  is  the  period  of 
duration  expressed  in  the  grant  of  the  patent 
It  may  be  terminated  by  operation  of  law, 
or  by  the  act  of  the  parties  at  an  earlier  time. 
Under  Rev.  St  8  4887  [U.  8.  Comp.  St  1901, 
p.  8382],  a  patent  for  an  invention  which  had 
been  previously  patented  in  England  for  the 
term  of  14  years  does  not  expire,  therefore, 
until  14  years  from  the  date  of  the  English 
patent,  notwithstanding  the  grant  of  the  Eng- 
lish patent  has  terminated  by  the  failure  of 
the  patentee  to  pay  the  stamp  duty  required 
as  a  condition  of  the  continuance  of  the  grant 
beyond  the  term  of  3  years.  PaiUard  v.  Bru- 
no (U.  S.)  29  Fed.  864,  865. 

TEBM  AT  WHICH  CAUSE  COULD  BB 
TRIED. 

Under  Act  1875,  c.  137  (18  Stat  470),  pro- 
viding that  the  petition  for  removal  must  be 
filed  at  or  before  the  term  at  which  the  cause 
could  be  first  tried,  and  before  the  trial,  it  is 
held  tliat  the  expression  "term  at  which  the 
cause  could  be  tried"  means  the  first  term  at 
which  the  cause  is  in  law  triable;  that  Is,  the 
first  term  in  which  the  cause  would  stand  for 
trial,  if  the  parties  had  taken  the  usual  steps 
as  to  pleadings  and  other  preparations.  Greg^ 
ory  V.  Hartley,  5  Sup.  Ct  743,  745,  118  U.  S. 
742,  28  L.  Ed.  1150. 

Act  March  3, 1875,  providing  that  a  party 
seeking  a  removal  of  a  cause  from  a  state 
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court  to  a  federal  court  must  makp  bla  appli- 
cation at  the  term  "at  which  cause  could  be 
first  tried"  in  the  circuit  court,  means  the 
term  in  which,  according  to  the  rules  of  pro- 
cedure of  the  court,  whether  they  be  statutory 
or  the  rules  of  the  court's  adoption,  the  cause 
would  stand  for  trial,  if  the  parties  had  taken 
the  usual  steps  as  to  pleading  and  other  prep- 
aration; that  is,  the  first  term  at  which  the 
cause  is  in  law  triable.  Pullman  Palace  Car 
Ck>.  ▼.  Speck,  5  Sup.  Gt  874,  870,  118  17.  S. 
'84,  28  I^  Ed.  025. 

"Term  at  which  said  case  could  be  first 
tried"  must  be  construed  to  mean  (in  a  cause 
existing  at  the  time  of  the  passage  of  the 
act)  a  term  occurring  after  the  passage  of  the 
act,  and  not  a  term  before.  Merchants'  & 
Manufacturers'  Nat  Bank  y.  Wheeler  (U.  S.) 
17  Fed.  Gas.  40. 


TEBM  AT  WHICH  VERDICT  18  BEN- 
DEBED  OB  TBIAI.  HAD. 

The  term  at  which  the  verdict  is  render- 
ed or  trial  had,  within  the  meaning  of  Cir- 
cuit Court  Rule  97,  requiring  the  bill  of  ex- 
ceptions to  be  made  up  and  signed  at  such 
term,  means  the  spring  term,  in  a  case  in 
which  there  is  a  verdict  and  motion  for  new 
trial  at  the  fall  term,  which  is  denied  and  the 
motion  renewed  during  same  term  and  not 
disposed  of  or  Judgment  entered  till  the 
spring  term.  Greeley  y.  Percival,  21  Fla.  428, 
430. 


TERM  FOR  DEUBERATIHO. 

By  "term  for  deliberating"  is  understood 
the  time  given  to  the  beneficiary  heir  to  ex- 
amine if  it  be  for  his  interest  to  accept  or 
reject  the  succession  which  has  fallen  to  him. 
Civ.  Code  La.  1900,  art  1033. 


TERM  Hr  WHICH  CASE  18  TRIED. 

The  phrase  "the  term  in  which  the  case 
is  tried"  means  the  term  at  which  final 
Judgment  is  rendered;  and  hence  a  bill  of 
exceptions,  which  must  be  filed  at  the  term 
in  which  the  cause  is  tried,  may  be  filed  at  a 
term  subsequent  to  the  rendition  of  the  ver- 
dict, at  which  the  motion  for  a  new  trial  is 
argued,  the  Judgment  not  being  rendered  till 
after  the  motion  is  argued.  People  v.  Gary, 
105  111.  264,  270. 

TERM  OF  COURT. 

See  '•Adjourned  Term**;  ••Appearance 
Term";  ••Appellate  Term";  "Entire 
Term'*;  •'Equity  Term";  ••First 
Term";  •'General  Term";  "New  Term"; 
-Next  Term";  "Regular  Term";  "Spe- 

.  dalTerm";  "Subsequent  Term";  "Suc- 
ceeding Term." 

Before  next  term,  see  ••Before.'* 


"•Terms  of  court  are  those  times  or  sea- 
sons of  the  year  which  are  set  apart  for  the 
dispatch  of  business  in  the  superior  courts  of 
common  law."  Tidd,  Prac.  105.  Sir  Henry 
Spelman  traces  their  origin  to  the  canonical 
constitutions  of  the  church,  which  the  four 
ordinary  feasts  of  Hilary,  Easter,  Trinity, 
Michaelmas,  being  the  names  of  the  four 
terms  of  the  courts  of  common  law  in  Eng- 
land, very  clearly  indicate  to  be  their  true 
origin.  These  terms  are  described  by  him  as 
being  no  other  than  those  leisure  seasons  of 
the  year  which  were  not  occupied  by  the 
great  festivals  or  feasts,  and  which  were  not 
liable  to  the  general  avocations  of  rural 
business.  Givilizatlon  and  its  attending 
commerce  has  in  more  modem  times  extend- 
ed the  administration  of  the  law  by  courts 
of  Justice  much  beyond  the  limits  of  merely 
leisure  periods;  but  still  terms,  definite  and 
fixed,  are  prescribed  and  are  absolutely  nec- 
essary to  tbe  successful  administration  of 
Judicial  duties.  Horton  v.  Miller,  88  Pa.  (2 
Wright)  270,  271 ;  State  v.  McHatton.  25  Pac. 
1046,  10  Mont.  870. 

In  England  "the  term,"  according  to  the 
common  law,  is  understood  as  the  term  of  a 
day,  and  that  day  is  the  first  day  of  tbe 
term,  to  which  all  the  proceedings  hare  ref- 
erence. This  interpretation  is  there  given 
in  criminal,  as  well  as  in  civil,  proceedings. 
Bell's  Gase  (Va.)  7  Grat  646,  640. 

The  word  •term,"  as  used  in  a  statute 
authorizing  an  appeal  from  a  Justice  within 
six  days  after  Judgment,  if  the  Judgment  is 
rendered  during  the  term  of  the  circuit 
court  to  which  the  appeal  Is  taken,  signlflefl 
the  entire  period,  from  the  first  day  of  a 
term  as  fixed  by  law  to  Its  final  close.  Had- 
ley  V.  Bernero,  71  S.  W.  461,  452,  97  Mo.  App. 
814. 

A  term  of  court  continues  *^Dntil  the  call 
of  the  next  succeeding  term,  unless  it  should 
affirmatively  appear  that  before  that  time  it 
had  been  adjourned  sine  die."  Dees  v.  State, 
28  South.  849,  78  Miss.  250  (quoting  Town- 
shend  v.  Ghew,  81  Md.  247). 

A  term,  in  law,  is  regarded  as  one  day, 
and  to  inspect  and  contest  a  return  of  a 
garnishee  the  plaintifF  must  generally  be  al- 
lowed a  day  beyond  it  He  cannot  be  regard- 
ed as  resting  satisfied  with  a  return,  which 
may  not  be  filed  until  the  last  moment  of  the 
term,  by  not  filing  his  suggestion  during  the 
term.  Martin  v.  Parham  (S.  C)  1  HUl,  213. 
216. 

Under  Rev.  St  c.  77,  §  1,  providing  that 
there  shall  be  no  priority  of  the  lien  of  one 
Judgment  over  that  of  another  ••rendered 
at  the  same  term,"  Judgments  by  confession, 
entered  before  the  clerk  as  in  vacation  dur- 
ing an  intermission,  stand  on  the  same  foot- 
ing as  Judgments  rendered  by  the  court  dur- 
ing the  term,  either  before  or  after  the  in- 
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termlssion.    Hallam  ▼.  Ck>e^  74  lH  App.  258, 

257. 

As  flzed  tenn. 

A  term  of  court  is  a  definite  and  fixed 
term  prescribed  by  law  for  the  administra- 
tion of  judicial  duties.  Terms  may  be  ex- 
tended to  a  period  of  time  outside  of  their 
^nfper  limits  by  adjournment,  but  the  fixed 
term  is  not  thereby  enlarged.  In  re  Upper 
Malianoy  Tp.  Road,  12  Pa.  Go.  Gt  R.  618, 
619  (dtlng  Horton  t.  MUler,  88  Pa.  [2 
Wright]  270>. 

As  vecvlmr  tmrmm 

The  words  ••terms  of  court^  Imply  per- 
iods of  prescribed  duration,  and  should  re- 
ceive such  construction  in  Rev.  St  1894,  I 
8071  (Rev.  St  1881,  |  609C).  providing  that 
all  vacancies  in  the  office  of  township  trus- 
tee should  be  filled  by  the  board  doing  coun- 
ty business  in  the  term  time  or  by  the  aud- 
itor in  vacation ;  and  hence  "a  session,"  au- 
thorised  by  another  section  to  receive  the 
report  of  trustees  in  regard  to  school  reve- 
noes  at  a  time  other  than  the  regular  term 
time,  cannot  be  considered  a  term,  so  as  to 
gire  the  court  authority  to  fill  a  vacan<7  in 
tlie  office  of  township  trustee.  Helm  t. 
State,  44  N.  E.  638,  639,  145  Ind.  605. 

Term,"  within  the  meaning  of  Revenue 
Laws,  c.  7  (Rev.  St  p.  479),  which  provides 
for  tbe  publication  of  dellnqi^ent  tax  lists, 
and  enacts  that  the  tax  collector  must  pub- 
lish with  the  delinquent  tax  list  a  notice 
that  he  will  apply  to  the  district  court  of 
said  county,  at  the  next  term  thereof,  for 
judgment  against  the  property  described  in 
said  list  and  shall  also  give  notice  that  on 
the  Monday  next  succeeding  the  day  fixed 
by  law  for  the  commencement  of  such  term 
all  the  property  will  be  exposed  to  public 
sale,  means  the  regular  term  of  court  as 
fixed  by  statnta  It  does  not  refer  to  spe- 
cial terms  of  court  Territory  v.  Apache 
County  Delinquent  Tax  list,  21  Pac.  888, 
889,  8  Ariz.  69. 

Gen.  St  1866,  a  66,  I  200,  providing  for 
notice  of  trial,  etc.,  for  the  term,  Includes 
t  special  term  at  which  the  action  noticed 
may  properly  be  tried.  0>lt  v.  Vedder,  19 
Hinn.  539  (GIL  469). 

Bessloii  disttncnislied. 

"Session"  and  *'term,"  as  applied  to 
comtB,  are  not  convertible  or  synonymous, 
and  where  a  statute  provided  that  the  court, 
at  its  first  regular  session  after  the  filing 
of  a  petition  with  the  clerk,  should  order 
an  election,  etc.,  the  court  said:  "If  the 
word  term'  had  been  used,  and  the  regular 
term  of  the  court  had  expired  without  a 
session,  after  the  filing  of  a  petition,  then 
the  petition  could  not  be  acted  upon,  ac- 
cording to  the  strict  letter  of  the  law,  at  a 


f  subsequent  term.**  Robertson  v.  State,  70  Ck 
W.  542,  548,  44  Tex.  Cr.  R.  270  (dtlng  Uparl 
V.  State*  19  Tex.  App.  481). 

As  time  of  session* 

The  word  *'term,"  in  practice,  means 
the  time  during  which  the  court  holds  its 
sessions.  Sometimes  a  term  is  monthly,  and 
at  others  it  is  a  quarterly  period,  according 
to  the  constitution  of  the  court  The  whole 
term  is  considered  but  one  day,  so  that 
Judges  may  at  any  time  during  the  t^'m  re- 
vise their  judgments.  Bouv.  Law  Diet  A 
day  to  which  a  court  was  adjourned  is  part 
of  the  same  term  at  which  the  adjournment 
was  made.  Leib  v.  Oommonwealth  (Pa.)  9 
Watts,  200.  Terms  of  court  are  those  terms 
or  sessions  of  the  year  which  are  set  apart 
for  the  dispatch  of  business  in  the  superior 
courts  of  common  law.  Commonwealth  v, 
Thompson,  18  Pa.  CJo.  Ct  R.  487,  490,  491  (cit- 
ing And.  Law  Diet). 

The  word  "term,''  when  used  with  ref- 
erence to  a  court  signifies  the  space  of  time 
during  which  the  court  holds  a  session.    LI- 
!  pari  V.  State,  19  Tex.  App.  481,  433. 

I  The  word  "term**  is  used,  not  only  to 
I  designate  the  time  appointed  for  holding 
i  court,  but  to  convey  the  idea  of  a  court 
'  actually  held  or  in  session.  Byrd  t.  State,  2 
,  Miss.  (1  How.)  163,  169. 

I         «rrerm"  Is  defined  as  a  space  of  time 
I  during  which  a  court  holds  a  session.    Under 
I  the  early  organization  of  courts  in  England, 
:  terms  of  the  courts   were  four  periods   In 
leach  year.    They  commenced  on  fixed  days, 
■and  bad  a  fixed  time  of  termination,   and 
ithey  aggregated  91  days.     All  the  days  of 
the  year  not  embraced  in  the  terms  are  re- 
garded as  vacatioa    Gonkling  v.  Rldgely,  1 
N.  E.  261,  262,  112  111.  86,  54  Am.  Rep.  204. 

''Term,''  as  used  in  Act  Feb.  18,  1785, 
providing  that  if  any  person  shall  be  com- 
mitted, and  shall  not  be  indicted  and  tried 
at  some  time  in  the  next  term,  he  shall  be 
set  at  liberty,  does  not  mean  a  mere  period 
of  time  in  which  the  court  might  have  sat, 
but  an  actual  session,  available  in  law  and 
in  fact  for  the  trial;  and  all  circumstances 
of  physical,  moral,  or  legal  necessity  which 
prevent  trial  are  exceptions  which  take  the 
case  out  of  the  statute.  Commonwealth  v. 
Brown  (Pa.)  11  Phila.  870. 

As  time  set. 

For  some  purposes  the  term  of  a  court 
and  the  time  appointed  by  law  for  the  hold- 
ing of  the  court  have  the  same  legal  Import 
and  meaning.  Thus  the  law  may  require  pro- 
cess to  be  returned,  pleadings  to  be  filed,  no- 
tices to  be  given,  or  other  steps  to  be  talten,  a 
certain  number  of  days  before  a  given  term 
of  the  court  A  party  of  whom  such  a  re- 
quirement is  made  has  no  right  to  wait  till 
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the  time  for  holding  the  court  arrlyes,  and 
then,  if  for  any  canae  the  conrt  la  not  held, 
dvail  himself  of  the  omission  to  hold  it  aa 
an  excuse  for  not  having  performed  an  act 
which  the  law  required  to  be  done  a  certain 
number  of  days  before  the  court  could  have 
been  opened.  In  such  cases  the  day  on  which 
the  act  is  to  be  done  is  fixed  by  reference 
to  the  named  term  of  the  court  with  as 
much  certainly  as  if  it  had  been  designated 
by  its  place  in  the  calendar.  In  other  in- 
stances the  word  "term*'  is  considered  as 
meaning,  not  the  stated  time  when  a  court 
should  be  held,  but  the  actual  session  of  the 
court  Brown  ▼.  Hume  (Ya.)  16  Grat  45e» 
462. 

A  term  of  court  Is  the  period  of  time 
fixed  by  law  for  the  hearing  of  causes  and 
the  transaction  of  Judicial  business  therein. 
The  term,  as  fixed  by  the  statute,  commences 
upon  a  particular  day,  and  attet  its  com- 
mencement it  continues,  whether  the  court 
sits  during  the  days  composing  it  or  not  A 
day  may  therefore  be  one  of  the  days  of  the 
term,  notwithstanding  the  court  may  not  sit 
upon  that  particular  day,  and  it  can  make 
no  difference  whether  the  failure  of  the  court 
to  sit  results  from  an  adjournment  by  the 
court  from  one  day  over  to  another  day  in  the 
same  term,  or  because  the  intervening  day 
is  dies  non.  Brown  ▼•  Leet  26  N.  B.  639, 
640,  136  111.  208. 


As  trial 

The  word  'isrm,*'  as  used  in  rule  64  of 
the  Supreme  Court  of  the  District  of  Co- 
lumbia requiring  bills  of  exceptions  to  be 
settled  before  the  close  of  the  term,  means 
the  trial  term;  that  is,  the  term  in  which 
the  verdict  was  had.  Brown  v.  Bradley  (U. 
S.)  6  App.  D.  C.  207,  223. 

TERM  OF  m SURANCZL 

The  words  "term  of  insurance,**  tQ  Laws 
1892,  c.  690,  I  150,  providing  that  makers  of 
deposit  notes  given  by  persons  taking  out 
insurance  in  certain  mutual  insurance  com- 
panies shall  only  be  liable  on  such  notes  till 
the  expiration  of  the  term  of  insurance, 
means  the  time  for  which  the  policy  has  been 
issued  or  the  time  it  is  in  force,  if  it  has 
been  canceled  as  provided  by  its  terms. 
Raegener  v.  Willard,  60  N.  Y.  Supp.  478,  482, 
44  App.  Div.  41. 

"Term  of  insurance,**  as  used  in  the 
act  incorporating  the  Jefferson  County  Mu- 
tual Insurance  Company  (Laws  1836,  c  41, 
§  6),  requiring  every  person  becoming  a  mem- 
ber of  the  corporation  to  deposit  a  note  for 
such  sum  as  the  directors  shall  determine, 
and  that  at  the  expiration  of  the  term  of 
insurance  the  note  or  a  certain  part  of  the 
same  as  shall  remain  unpaid,  after  deduct- 
ing all  losses  and  expenses  occurring  during 


said  term,  shall  be  given  up  to  the  maker 
thereof,  refers  to  the  term  or  time  for  which 
by  the  policy  the  insurance  should  continue; 
Bangs  y.  Skidmore,  21  N.  Y.  18^  14a 

TEBM  OF  OFFZOB. 

See  **Oonstitutional  Term**;  *n>uring 
Term  of  Office";  "FuU  Term";  "Of- 
ficial Term";  "Probationary  Term"; 
"Unexpired  T«m." 

As  omtract  see  "Contract** 

"Term  of  office*'  means  the  period  or 
limit  of  time  during  which  the  incumbent  if 
permitted  to  hold.  People  v.  Le  Fevre,  40 
Pac.  882,  886,  21  Cola  2ia 

The  words  "term  of  office,**  as  used  hi 
the  Constitution  with  reference  to  the  dura- 
tion of  office  of  a  county  Judge,  refer  to  the 
tenure  or  duration  of  the  office,  and  not  to 
the  incumbent  Jameson  y.  Hudson,  82  Ya. 
279,  281. 

The  word  "term,**  when  used  in  rere^ 
ence  to  the  tenure  of  office,  means  ordinarily 
a  fixed  and  definite  time.  Crovatt  v.  Mason, 
28  S.  B.  891,  894,  101  Ga.  246;  State  t. 
Breidenthal,  40  Pac.  651,  652,  55  Kan.  308; 
State  V.  Talhnan,  64  Pac.  759,  760,  24  Wash. 
426;  State  v.  Twichell,  38  Pac.  134,  135,  9 
Wash.  530  (citing  People  v.  Brundage,  78  N. 
Y.  403) ;  State  ex  rel.  Withers  v.  Stonestreet, 
12  S.  W.  895,  897,  99  Mo.  861. 

The  word  "term,**  when  used  with  ref- 
erence to  the  tenure  of  office,  ordinarily  re- 
!  fers  to  a  fixed  and  definite  time,  and  does 
I  not  apply  to  an  appointive  office,  held  at  the 
!  pleasure  of  the  appointing  power.     Field  t. 
Malster,  41  Atl.  1087,  1088,  88  Md.  691 ;  Peo- 
ple v.  Tiemey,  52  N.  Y.  Supp.  871,  872,  81 
App.   Div.  809;   Ida   County  Sav.    Bank  v. 
Seidensticker  (Iowa)  92  N.  W.  862,  866;  Som- 
ers  V.  State,  58  N.  W.  804,  806,  5  S.  D.  321. 

I         It  is,   strictly  speaking,  hardly   correct 

to  speak  of  the  term  of  office  of  a  pro  tern. 

'judge,  for  perhaps  he  may  not  technically 

'  have  a  term  of  office,  and  yet  such  an  expres* 

,  sion  does  no  great  violence  to  language.    It 

I  clearly  comes  within  the  spirit  and  purpose 

'  of  Laws  1850,  c.  85,  I  1,  relating  to  the  set- 

I  tling  of  a  case  on  appeal,  and  providing  tbat 

j  in  all  cases,  when  the  term  of  a  trial  Judge 

shall  have  expired.  It  shall  be  his  duty  to 

settle  the  case  as  if  it  had  not  expired,  and 

requires  the  Judge  before  whom  the  case  Ui 

tried,  before  the  time  allowed  for  settlhig 

and  signing  the  case,  to  so  settle  and  sign 

it     His  Judicial  life  is  ended,  yet  he  may 

and  must  prepare  for  review   a   record  of 

the  proceedings  before  him.    Missouri,  K.  & 

T.  Ry.  V.  City  of  Ft   Scott,  15  Kaa  435, 

476. 

The  word  "term,**  in  Ky.  St  S  161,  pro- 
viding that  the  compensation  of  any  dty  of- 
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floer  shall  not  be  changed  after  bla  election 
or  appointment,  or  during  his  term  of  office, 
refers  to  a  fixed  period  of  time,  and  applies 
only  to  officers  having  a  specified  term,  and 
hence  does  not  forbid  the  redaction  of  the 
salary  of  a  policeman,  removable  by  the 
board  of  police  commissioners  at  pleasure. 
Lexington  v.  Rennidc,  49  8.  W.  787,  788,  106 
Ky.  779,  20  Ky.  Law  Rep.  1609.  1610. 

The  word  '^erm,"  aa  osed  in  Oonat  art 
U,  S  7,  providing  that  no  county  officer 
shall  be  eligible  to  his  office  more  than  two 
terms  in  succession,  does  not  apply  to  the 
time  of  holding  an  office  under  Const  art  27, 
f  6,  continuing  in  office  all  statutory  of- 
ficers until  suspended  by  authority  of  the 
state.  Smalley  t.  Snell,  82  Paa  1062,  6 
Wash.  161. 

Officers  who  may  be  removed  at  the 
pleasure  of  the  chancellor,  and  must  be  re- 
moved whatever  by  change  of  political  opin- 
ion on  their  part  or  on  the  part  of  the  mayor 
they  cease  to  agree,  cannot  be  said  to  hold 
their  offices  for  a  term.  The  word  '^rm" 
is  universally  used  to  designate  a  fixed  and 
definite  period  of  time.  Speed  v.  Crawford, 
00  Ky.  (8  Mete.)  207,  218  (citing  Trustees  of 
Owensboro  v.  Webb,  69  Ky.  [2  Mete.]  576). 

Under  Const  art  14,  I  8,  providing  that 
the  compensation  or  fees  of  no  state,  county, 
or  municipal  officer  shall  t>e  increased  during 
his  term  of  office,  and  under  the  charter  of 
the  dty  of  St  Louis,  providing  to  the  same 
effect  and  also  declaring  that  the  salary  of 
DO  officer  shall  be  changed  during  the  term 
for  which  he  Is  elected,  the  salary  of  an 
assessor  and  collector  of  water  rates  of  St 
Lonls,  whose  term  of  office  Is  four  years  and 
imtil  a  successor  shall  be  duly  appointed 
and  guallfled,  cannot  be  increased  during 
the  tmn  for  which  he  was  appointed,  and 
the  time  he  holds  over  the  designated  period 
of  four  years  is  as  much  a  part  of  his  term 
of  office  as  that  which  precedes  the  date  to 
which  the  new  appointment  should  be  made, 
and  no  Increase  of  salary  made  during  his 
term  can  be  allowed  him  for  such  time  so 
held  over.  State  ez  rel.  Stevenson  v.  Smith, 
87  Mo.  158,  159. 

Under  the  charter  prohibiting  any 
change  in  the  salary  of  a  city  officer  dur- 
hig  his  term  of  office,  and  providing  that  an 
officer's  term  of  office  shall  be  four  years 
and  nntil  his  successor  shall  be  elected  and 
qnalifled,  an  officer  is  entitled  to  an  increase 
hi  the  salary  of  his  office  for  a  time  dur- 
hig  which  he  holds  over  after  the  expiration 
of  his  four-year  term,  where  the  salary  of 
the  office  is  increased  during  his  four-year 
term.    State  v.  Smith,  14  Mo.  App.  589. 

The  expression  *'term  of  office,"  as  ap- 
plied to  a  charter  providing:  "No  member 
of  the  common  council  shall,  during  the 
period  for  which  he  was  elected,  be  appoint- 
ed to  or  be  competent  to  hold  any  office  of 


which  the  emoluments  are  paid  from  the  dty 
treasury" — ^means  the  time  for  which  he  was 
elected  to  serve,  whether  he  serve  the  time 
or  not;  and  a  member  of  the  council,  resign- 
ing before  the  expiration  of  such  time,  is, 
under  the  charter,  ineligible  to  hold  any  of- 
fice so  prohibited.  Ellis  v.  Lennon,  49  N. 
W.  808,  811,  86  Mich.  47a 

Ck>nst  art  4,  S  9,  providing  that  no 
senator  or  representative  shall,  during  the 
•*term  for  which  he  is  elected,"  hold  any  of- 
fice under  the  authorlly  of  the  United  States 
or  the  state  of  Minnesota,  except  that  of 
postmaster,  may  very  properly  be  construed 
to  mean  during  his  term  of  office,  and  this 
may  be  the  full  time  during  which  the  office 
may  be  held,  or  such  shorter  period  as  the 
incumbent  may  consent  to  hold  it  The  term 
of  every  elective  office,  in  the  absence  of  any 
express  enactment  of  law  to  the  contrary, 
may  be  terminated,  at  the  pleasure  of  the  in- 
cumbent, by  resignation  or  by  the  accept- 
ance of  an  incompatible  office.  The  clause 
"during  the  term  for  which  he  is  elected" 
cannot  properly  be  construed  as  enlarging 
the  scope  of  the  prohibition,  so  as  to  include 
persons  not  in  fact  members  of  the  Legis- 
lature. The  express  purpose  of  the  provision 
was  to  prohibit  senators  and  representatives 
from  holding  any  other  office  than  postmas- 
ter, and  not  to  disqualify  for  a  definite 
period  of  time  persons  who  may  l>ecome  such, 
whether  they  remain  in  office  or  not  Bar- 
num  V.  Oilman,  8  N.  W.  875.  27  Minn.  466, 
88  Am.  Rep.  804. 

TERM  OF  YEARS. 

"Term  of  years,"  as  used  in  St  1817,  c 
176,  «  5,  6,  providing  that  whenever  any 
person,  who  shall  be  convicted  of  any  crime 
the  punishment  whereof  shall  be  confinement 
at  hard  labor  for  any  term  of  years,  shall 
have  been  before  sentenced  to  a  like  punish- 
ment etc.,  means  a  period  of  time  not  less 
than  two  years.  Bx  parte  Seymour,  81  Mass. 
<14  Pick.)  40,  43. 

'Term  of  years,"  as  used  in  St  1827,  e. 
118,  SS  19,  20,  providing  that  whenever  any 
person,  who  shall  be  convicted  of  any  crime 
the  punishment  whereof  shall  be  confine- 
ment at  hard  labor  for  any  term  of  years, 
shall  have  been  before  sentenced  to  a  like 
punishment  he  shall  be  sentenced  to  punish- 
ment in  addition  to  that  by  law  prescribed 
for  the  offense  of  which  he  shall  be  convict- 
ed, embraces  the  case  of  a  party  who  has 
been  sentenced  to  confinement  at  hard  labor 
for  life.  Commonwealth  t.  Bvans,  83  Mass. 
a6  Pick.)  448,  450. 

TEBM  TIME. 

See  "During  Term  Tlme.*^ 

The  phrase  'term  time,"  as  contained 
in  CSode,  f  2039,  providing  that  in  certain 
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proceedings  an  appeal  from  the  board  of 
county  commissioners  to  the  superior  court 
may  be  made  ''at  term  time,"  means  the  next 
term  of  the  appellate  court;  and  where  an 
oixier  of  the  board  of  commissioners  is  en- 
tered on  the  8th  of  May,  and  appeal  bond  giv- 
en on  the  15th,  with  the  request  that  it 
should  be  sent  up  to  the  "next  term"  of  the 
superior  court  on  the  2l8t,  and  after  two 
terms  had  passed  it  was  discoyered  that  the 
appeal  had  not  been  docketed,  the  appeal 
will  be  dismissed.  Brown  y.  Plott,  40  S.  SL 
45,  46,  129  N.  0.  272. 


See  "General  Terms.** 
Accommodating  terms,  see  "Accommo- 
date— ^Accomodation*" 

The  word  "terms"  is  an  expression  ap- 
plicable to  the  conveyance  and  covenants  to 
be  given,  when  used  in  a  letter  of  attorney 
to  sell  land  "on  such  terms  in  all  respects 
as  the  agent  deems  advantageous,"  as  much 
as  to  the  amount  of  and  the  time  of  paying 
the  consideration.  Bouvier,  in  his  Law  Dic- 
tionary, says  that  in  contracts  the  word  is 
used  in  the  civil  law  to  denote  the  space  of 
time  granted  to  the  debtor  for  paying  his 
obligation.  On  the  other  hand,  the  w<Mrd 
"terms"  is  susceptible  of  a  very  varied  sig- 
nification, dependent  upon  the  subject-mat- 
ters spoken  of,  where  or  in  the  sentence  in 
which  it  is  used.  Webster  construes  it  to 
mean  a  limit  or  boundary,  any  limited  time; 
in  law,  the  limitation  of  an  estate,  or  the 
time  in  which  a  court  is  held,  and  in  con- 
tracts terms  (In  the  plural)  are  conditions, 
I»roposition8  stated,  or  provisions  made, 
which,  when  assented  to  or  accepted  by  an- 
other, settie  the  contract  and  bind  the  par- 
ties. Hutchinson  v.  Lord,  1  Wis.  286,  313, 
814,  60  Am.  Dec.  381. 

The  word  "term"  signifies,  amongst  other 
things,  a  limit,  or  a  boundary.  Beus  v. 
Shaughnessy,  2  Utah,  492,  500. 

Code  1891,  c.  39,  §  24,  provides  that, 
when  the  people  have  voted  a  subscription 
in  aid  of  the  construction  of  a  railroad,  the 
county  court  shall  make  it  "on  such  terms  as 
they  may  deem  advisable."  Held,  that  the 
imposing  of  a  reasonable  limitation  in  time 
for  the  completion  of  the  work  falls  with- 
in the  meaning  of  the  word  "terms."  West 
Virginia  &  P.  R.  Co.  v.  Harrison  County 
Court,  34  S.  B.  786,  789,  47  W.  Va.  273. 

"Terms,"  as  used  in  a  power  of  attorney 
to  grant,  bargain,  and  sell  land  for  such 
sum  or  price  and  on  such  terms  as  to  the 
attorney  should  seem  meet,  empowers  the  at- 
torney to  sell  on  reasonable  credit  and  to  re- 
ceive the  purchase  money.  "Terms**  Is  an 
expression  applicable  to  the  conveyances 
and  covenants  to  be  given,  as  much  as  to 
^e  offer  and  the  time  of  paying  the  con- 


sideration. The  word  '^terms'*  means  the 
terms  upon  which  the  sum  or  price  is  to  be 
paid.  Carson  v.  Smith,  5  Minn.  78,  90  (Gil. 
58^  65),  77  Am.  Dec.  539. 

"Terms,"  as  used  in  a  letter  of  attorney 
granting  authority  to  the  attorney  to  sell 
on  such  terms  as  to  him  should  seem  meet,  in 
ordinary  acceptation  means  the  times  and 
amounts  of  the  payments,  and  does  not  mean 
the  substance  in  which  payment  is  to  be 
made,  so  as  to  authorize  the  attorney  to  take 
bonds  in  payment.  Instead  of  money.  If 
there  are  any  deferred  payments,  the  word 
"terms"  may  also  embrace  stipulations  as 
to  how  such  payments  shall  be  secured.  It 
certainly  does  not  import  that  the  attorney 
has  license  to  take  anything  he  pleases  ai 
payment,  whether  it  is  value  or  not  The 
use  of  this  word  does  not  authorize  the  at- 
torney to  subvert  the  rule  of  law  applicable 
in  such  cases,  and  substitute  for  money, 
which  the  law  implies,  specific  property  of 
any  kind.  Paul  v.  Grimm,  30  AtL  721,  722, 
165  Pa.  139,  44  Am.  St  Rep.  648.      \ 

"Terms,"  as  contained  in  an  act  of  ap 
propriation,  reciting  that  the  railroad  com- 
pany, "having  attempted  and  failed,  and  be- 
ing imable,  to  agree  with  respondent  in  re- 
gard to  the  terms  or  in  regard  to  the  com- 
pensation therefor,"  etc.,  does  not  allege 
any  attempt  to  agree  as  to  the  point  and 
manner  of  the  railroad  crossing,  but  refers 
merely  to  the  compensation  therefor.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Cincinnati,  W.  &  fil 
R.  R.  Co.,  19  N.  B.  440,  444,  116  Ind.  578. 

"Terms,"  in  a  statute  providing  that  a 
railroad  company  may  agree  with  the  pub- 
lic authorities  as  to  the  manner,  terms,  and 
conditions  under  which  the  railroad  may  be 
constructed  on  a  highway,  means  the  bound- 
ary, limit,  or  extent  of  the  grant  Cleveland, 
C,  C.  &  St  L.  R.  Co.  V.  City  of  Cincinnati, 
1  Ohio  Prob.  269,  278. 

A  complaint  on  a  bond  for  the  perform- 
ance of  a  contract  alleged  that  by  the  terms 
of  the  bond  damages  for  breach  of  the  con- 
tract were  liquidated  at  $5,000.  The  answer 
denied  each  of  the  allegations  of  the  com- 
plaint not  admitted,  and  then  admitted  the  ex- 
ecution of  a  bond  with  the  contidion  mention- 
ed in  the  complaint,  and  alleged  a  defense 
growing  out  of  the  contract  Held,  that  the 
word  "term"  has  a  great  variety  of  defini- 
tions, and  among  them  means  condition,  or 
stipulation;  but  in  its  legal  signification,  as 
applied  to  an  instrument,  it  is  generally  em- 
ployed to  state  a  result  or  conclusion,  and 
not  the  condition  or  stipulation.  The  word 
is  f requentiy  found  in  points,  arguments,  and 
pleadings,  thus:  'The  agreement,  though 
not  expressly,  yet  in  terms,  does,"  etc.,  thus 
giving  the  effect  of  all  its  provisions,  and 
therefore  may  mean  that  by  the  contract  8 
certain  thing  was  agreed  on,  or  that  tb« 
whole  agreement,  construed  together,  in  ef- 
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ftct— tbat  18,  by  its  terms— oontaiui  the 
aTowed  condition,  stlpalation,  or  contract 
l*he  precise  diaracter  in  which  the  word 
"terms"  is  used  is  in  general  of  little  conse- 
quence; for,  when  the  instrument  is  pro- 
duced, as  is  generally  done,  the  court  deter^ 
mines  the  meaning  of  Its  covenants,  condi- 
tions, or  agreement  as  -  matter  of  law. 
Walsh  y.  Mehrback  (N.  Y.)  5  Hun,  448,  449. 

The  word  •*termB,"  in  the  restricted  and 
legal  sense,  and  as  used  generally  in  refer- 
ence to  contracts,  means  the  conditions,  lim- 
itationst  and  propositions  which  comprise 
and  govern  the  acts  which  the  contracting 
parties  agree  expressly  or  impliedly  to  do  or 
not  to  do.  As  employed  in  respect  to  leases, 
the  word  **terms"  embraces  the  covenants 
and  conditions  which  impose,  confer,  and 
limit  the  respective  obligations  and  rights  of 
a  landlord  and  tenant  during  the  contlnuancy 
of  the  tenancy.    Hurd  y.  Whltsett,  4  Colo. 

n,  84. 

TERMS  AHD  COHDinOKS. 

The  phrase  'terms  and  conditions,^  as 
used  in  the  Nebraska  statute  providing  gen- 
ially what  a  receiver  of  a  bank  shall  do, 
and,  among  •ther  things,  "sell  all  real  and 
personal  property  belonging  to  the  bank  on 
such  terms  and  conditions  as  the  court  or 
Judge  shall  direct,"  is  perhaps  ambiguous. 
If  it  means  the  time  when  and  the  manner 
of  advertising,  and  the  manner  of  making 
the  sale,  then  an  order  by  the  court  providing 
explicitly  for  all  such  matters  Is  sufficient 
If  the  phrase  merely  means  the  terms  to  the 
purchasers,  then  an  order  providing  a  sale 
for  cash,  by  deposit  of  a  certain  percentage 
with  the  bid  and  payment  of  the  remainder 
on  confirmation,  is  sufficient  State  v.  Faw- 
cett,  78  N.  W.  636,  637.  58  Neb.  371. 

"Terms  and  conditions,"  as  used  in  a 
Are  policy  forbidding  the  waiver  or  modifica- 
tion of  any  of  the  terms  or  conditions  of  this 
policy,  means  "those  conditions  and  provi- 
sious  of  the  policy  which  enter  into  and 
form  a  part  of  the  contract  of  insurance,  and 
are  essential  to  make  it  a  binding  contract 
between  the  parties,  and  which  are  properly 
designated  'conditions,'  and  has  no  reference 
to  those  stipulations  which  are  to  be  per- 
formed after  a  loss  has  occurred,  such  as 
giTing  notice  and  furnishing  proofs  of  loss." 
Rokes  V.  Amazon  Ins.  Ck>.  of  Cincinnati,  51 
Md.  512,  519,  34  Am.  Bep.  823. 

TERMS  CASS. 

The  words  "terms  cash,'*  in  a  bill  for 
goods,  the  bill  not  being  receipted,  sent  from 
a  wholesale  to  a  retail  dealer,  cannot  be  held 
to  imply  that  the  goods  were  paid  for  be- 
fore they  were  shipped;  there  being  evidence 
that  it  was  the  custom  with  reference  to 
nch  bills  that  a  payment  on  delivery  or 
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within  80  days  thereafter  was  considered  as 
cash.  Wellauer  v.  Fellows,  4  N.  W.  IH  118^ 
4B  Wis.  105. 

"Terms  cash,"  as  used  in  a  bill  of  goods 
purchased,  In  which  the  words  stand  by 
themselves,  mean  prima  facie  that  the  sale 
is  for  cash,  but  may  be  shown  to  have 
been  used  in  a  different  meaning  by  the  par- 
ties, in  accordance  with  a  usage  by  which 
the  word  had  a  difi^erent  meaning,  as  only 
requiring  a  cash  payment  after  the  expira- 
tion of  a  given  time.  George  v.  Joy,  19  N. 
H.  544,  546. 

By  the  use  of  the  expression  "terms 
cash,"  all  idea  of  credit  is  excluded,  and  a 
contract  for  the  sale  of  goods,  "terms  cash 
less  1%  per  cent,"  is  an  agreement  for  a 
cash  sale  at  a  specified  price,  and  not  an 
agreement  for  a  credit  sale  subject  to  a  dis- 
coxmt  for  cash.  Samuel  M.  Lawder  &  Sons 
Co.  V.  Albert  Mackie  Grocer  Co.,  54  Atl.  634^ 
635,  97  Md.  1. 

**Terms  cash,"  in  a  contract,  do  not  make 
payment  on  delivery  a  condition  precedent. 
Nelson  v.  Patrick,  2  Car.  &  K.  641,  642. 

TEBMS    MOST    ABVAHTAOEOUS    TO 
THE  PtTBIiIC. 

"Terms  most  advantageous  to  the  pub- 
lic," as  used  in  Code  Civ.  Proc  §  211,  pro- 
viding that  the  Secretary  of  State,  the  Comp- 
troller, and  State  Reporter,  as  a  contracting 
board,  shall  advertise  for,  receive,  and  con- 
sider proposals  for  the  publication  of  the 
Reports  for  the  Court  of  Appeals,  and  to 
make  a  contract  on  terms  most  advantageous 
to  the  public,  does  not  mean  that  the  con- 
tract should  be  made  with  the  lowest  bid- 
der, but  Implies  that  regard  should  be  had  to 
the  proper  execution  of  the  work.  People  v. 
Carr,  23  N.  Y.  Supp.  112,  113,  5  Silvemail, 
302. 

TERMS  OF  SAI.E. 

The  phrase  "terms  of  sale,"  in  a  statute 
authorizing  the  board  of  commissioners  to 
sell  county  property,  but  requiring  the  giving 
of  notice  thereof,  stating  the  terms  of  sale, 
means  the  essential  ingredients  of  the  con- 
tract or  transaction,  and  a  notice  which 
does  not  name  a  price  or  state  what  securi- 
ty will  be  accepted  for  deferred  payments  Is 
not  sufficient,  and  a  sale  made  on  such  notice 
is  void.  Platter  v.  Elkhart  County,  2  N.  B. 
544,  555,  103  Ind.  360. 

TERMINAL  POINT. 

A  terminal  point  of  an  interstate  ship- 
ment is  the  place  of  consignment,  or  the 
point  at  which  the  carriage  of  one  common 
carrier  ends  and  that  of  another  begins. 
Great  Northern  B.  Co.  t.  Welsh  (U.  S.)  47 
Fed.  406,  409. 
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TERMINALS. 

A  fuse,  as  used  In  an  electric  car,  con- 
sists of  a  piece  of  metallic  alloy  similar  in 
nature  to  soft  solder,  one  or  more  inches  in 
length,  connected  at  each  end  with  a  small 
circular  piece  of  copper.  These  pieces  of 
copper  are  called  the  "terminals,'*  and  they 
are  so  cut  that  they  can  be  easily  slipped 
under  the  thumbscrews  and  clamped  in  place. 
The  fuse  and  thumbscrews  are  held  in  what 
is  called  the  **fuse  box."  Gassady  v.  Old 
Ck>loDy  St  Ry.  Co.,  68  N.  SL  10,  184  Mass. 
156,  63  L.  R.  A.  285. 


TERMINATE-TERMINATION. 

Employment. 

Two  persons  entered  into  a  contract 
whereby  one  was  to  enter  into  the  seryice 
of  the  other  as  collector  and  salesman,  and 
be  was  to  deposit  |100  with  his  employer 
to  secure  the  honest  and  faithful  perform- 
ance of  his  duty  as  collector,  salesman,  and 
otherwise;  this  sum  to  be  returned  to  him 
within  60  days  after  the  termination  of  his 
employment  Held,  that  '^termination  of  his 
employment,"  as  here  used,  was  intended  to 
mean  final  termination  of  his  employment, 
and  a  mere  change  from  one  branch  of  his 
employer's  service  to  another  would  not  con- 
stitute a  "termination  of  his  employment" 
Edelsohn  y.  Singer  Mfg.  Go.,  20  N.  T.  Supp. 
666,  1  Misc.  Rep.  166. 


The  ending  of  a  lease,  by  the  exercise 
of  a  landlord's  option  after  condition  broken, 
is  the  "termination  of  a  lease,"  not  the  ex- 
piration of  it  Kramer  t.  Amberg,  4  N.  X. 
Supp.  613,  15  Daly,  205. 

The  term  "expire  and  terminate,"  as 
used  in  a  lease  providing  that  it  should  ex- 
pire and  terminate  for  nonpayment  of  rent. 
Is  merely  equivalent  to  the  expression  "shall 
become  void."  Bowman  t.  Foot,  29  Ck)nn. 
881,  83a 

Proseeutloii  or  suit. 

The  suspension  of  sentence  Indefinitely 
by  the  court  on  conviction  of  misdemeanor, 
and  the  allowing  of  defendant  to  be  dischar- 
ged from  his  recognizance  and  to  go  without 
day,  constitute  a  termination  of  the  prose- 
cution, within  Act  1887  (P.  L.  138),  which 
provides  that  the  costs  of  prosecution  in 
every  case  of  misdemeanor  shall,  on  the 
termination  of  the  prosecution  by  verdict  of 
a  traverse  jury  and  sentence  of  the  court,  be 
immediately  chargeable  to  and  paid  by  the 
proper  county.  Wright  T.  Donaldson,  27  AtL 
867,  86a  168  Pa.  8& 

The  entry  of  Judgment  in  one  party's 
favor,  without  costs,  he  consenting,  is  a 
termination  of  the  suits  within  the  meaning 


of  the  word  "terminated,"  as  used  In  ai 
agreement  to  pay  an  attorney  for  services 
when  two  suits  pending  against  the  party 
were  terminated.  Hubbard  t.  Woodbury,  89 
Mass.  (7  Allen)  422,  421 

Voyaco. 

The  "termination  of  a  voyage"  is  under- 
stood to  be  when  the  vessel  arrives  at  her 
port  of  destination  and  has  been  moored 
there  in  safety  for  24  hours.  Grade  t. 
Marine  Ins.  Go.  of  Baltimore,  12  U.  S.  (8 
Granch)  75,  82,  8  L.  Bd.  402. 

A  final  port  of  discharge  or  '^termina- 
tion  of  the  voyage"  of  a  vessel  Is  a  port 
where  either  cargo  or  ballast  are  discharged, 
or  some  other  act  done  which  in  effect  ter- 
minates the  voyage.  Schermacher  t.  Yatei 
(U.  S.)  67  Fed.  668,  669. 

TBBMIKATINQ  SOOIETT. 

The  simplest  form  of  a  building  and 
loan  association  was  one  In  which  all  the 
stock  matured  at  the  same  time,  and  was 
known  as  a  '^terminating  society."  The  face 
value  was  paid  to  the  members,  and  the  o^ 
ganisation  thereupon  came  to  an  end.  Oook 
V.  Blquitable  Building  &  Loan  Ass'n,  80  &  S. 
911,  914,  104  Ga.  814. 

TERMINUS. 

See  Tina!  Terminus." 

TEBMnrUS  A  QUO. 

'terminus  a  quo"  Is  the  point  or  place 
from  which  the  grantee  of  a  private  rlgbt 
of  way  is  to  set  out  any  order  to  use  the 
way.    Garrison  v.  Rudd,  19  III  658,  668. 

TEBMnniS  AB  QUEM. 

"Terminus  ad  quem"  is  the  place  where 
a  private  right  of  way  ends.  Garrison  t. 
Rudd,  19  111.  658,  563. 

TERRE-TENANT. 

Not  every  one  who  happens  to  be  1o 
possf^sion'  of  land  Is  a  "terre-tenant"  There 
con  be  no  terre-tenant  who  is  not  a  pur- 
chaser of  the  estate,  mediately  or  immedi- 
ately, from  the  debtor  while  It  was  bound  by 
the  Judgment;  and,  when  he  has  taken  title 
thus  bound,  he  must  In  ejectment  show  how 
the  lien  of  it  has  been  discharged,  whether 
by  payment,  release,  or  eflaux  of  time.  Deng- 
ler  V.  Kiehner,  18  Pa.  (1  Harris)  88,  41,  53 
Am.  Dec.  441. 

A  terre-tenant,  in  a  general  sense,  is 
one  who  Is  seised  of  the  actual  possession  of 
lands,  as  the  owner  thereof.  In  a  scire 
facias  sur  mortgage  or  Judgment^  a  terre- 
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tenant  isln  a  more  restricted  Bense  one  other 
UuLD  tbe  holder  who  becomes  seised  or  pos- 
sessed of  the  holder's  lands  subject  to  the 
Uen  thereol  Those  only  are  terre-tenants, 
therefore,  in  a  technical  sense,  whose  titles 
are  subsequent  to  the  incnznbrance.  Hulett 
r.  Mntnal  Life  Ins.  Go.,  6  Atl.  664,  665,  113 
Pa.  142,  18  Wkly.  Notes  Gas.  874,  376  (citing 
Cbahoon  t.  Hollenback  [Pa.]  16  Serg.  &  B. 
425,  16  Am.  Dec.  687)^ 

Where  a  husband  deeded  land  to  his 
wife,  and  subsequently,  but  prior  to  the  re- 
cording of  the  deed,  mortgaged  it  to  a  third 
person,  and  after  the  mortgage  the  land  was 
deeded  to  a  child  of  the  husband  and  wife, 
in  which  conveyance  both  joined,  such  child 
may  be  named  as  a  terre-tenant  in  a  scire 
fadas  to  foreclose  the  mortgage.  Hulett 
T.  Mutual  Llf^  Ins.  Go.,  6  Aa  654»  666,  114 
Pa.  142. 

TERRIBLE. 

The  word  ••terrible,'*  In  its  ordinary  sig- 
nification, means  '•frightful,  adapted  to  ex- 
cite terror,  or  dreadful."  Denver  ft  R.  G.  R. 
Go.  V.  Roller,  100  Fed.  788,  764,  41  Q  Q  A. 
22^  49  L.  B.  A.  77. 

TERRITORIAL  JURISDICTION. 

The  tract  of  land  or  district  within 
which  a  judge  or  magistrate  has  Jurisdic- 
tion is  called  his  •Herritory,"  and  his  power 
in  relation  to  his  territory  is  called  his  "ter- 
ritorial jurisdiction."  Every  act  of  jurisdic- 
tion extfclsed  by  a  judge  outside  of  his  ter- 
ritory, either  by  pronouncing  sentence  or  car- 
rying it  into  execution,  is  nulL  Phillips 
T.  Thralls,  26  Kaa  780,  781. 

TERRITORIAL  PRISON. 

•Territorial  prlBon,**  as  used  in  the 
Penal  Code,  includes  territorial  prisons; 
also  any  other  prison,  in  any  other  terri- 
tory or  state,  in  wliich  this  territory  has  the 
right,  by  contract  or  otherwise,  to  incar- 
cerate persons  convicted  of  crime  in  this  ter- 
ritory; also  county  jails  and  every  place 
designated  by  law  for  the  keeping  of  persons 
held  in  custody  under  process  of  law  or  un- 
der any  lawful  arrest  Rev.  St  Okl.  1908,  | 
206a 


TERRITORY. 

See  ••Foreign  Territory. •• 
Like  territory,  see  ''Like." 

The  word  ••territory"  is  used  as  synony- 
msm  with  "country"  and  "domain,"  and  lexi- 
cographers so  define  it  Plununer  v.  Jar- 
via,  23  Me.  (10  Shep.)  207,  801. 

In  an  act  settling  the  boundaries  be- 
tween towns,  providing  the  territory  and  ju- 


risdiction on  either  side  of  the  said  lines  as 
hereby  established  are  accordingly  confirm- 
ed to  the  said  city  and  town,  respectively, 
the  term  ••territory"  was  properly  used,  and 
it  fixed  the  civil  and  political  rights  of  those 
who  might  build  and  become  inhabitants  on 
the  one  or  other  side  of  the  line,  but  had  no 
l)earing  on  the  question  of  property.  Com- 
monwealth V.  City  of  Roxbury,  76  Mass.  (9 
Qray)  451,  501. 

The  term  **territory,"  as  used  in  Comp. 
St  Dak.  I  1115,  which  provides  that  on  a 
petition  signed  by  not  less  than  three-fourths 
of  the  legal  voters  and  by  the  owners  of  not 
less  than  three-fourths  of  the  property  in 
any  territory  within  any  incorporated  city, 
and  being  on  the  border  and  within  the  lim- 
its thereof,  the  city  council  may  disconnect 
and  exclude  such  territory  from  the  city, 
includes  all  the  various  pieces  or  parcels  of 
land  sought  to  be  excluded;  and  it  is  suf- 
ficient that  the  territory  described  lies  upon 
the  border  of  such  dty,  and  that  any  piece 
or  parcel  of  land  is  within  that  territory. 
It  is  not  necessary,  therefore,  that  each 
particular  tract  or  parcel  of  land  sought  to 
be  excluded  is  upon  the  border  of  the  city, 
provided  it  is  a  part  of  the  territory  sought 
to  t>e  excluded.  Oehler  v.  Big  Stone  City 
(S.  D.)  91  N.  W.  450,  451. 

The  words  '^territory  of  a  state,"  in  a  re- 
solve of  January  24,  1889,  authorizing  and 
requiring  a  land  agent  to  prevent  trespass- 
ing on  the  territory  of  the  state  as  bounded 
and  established  by  the  treaty  of  1788,  means 
the  territory  that  is  comprised  within  the 
limits  of  the  state ;  and  the  resolve  is  equally 
applicable  to  such  as  may  commit  trespass 
on  the  lands  of  private  persons  and  to  such 
as  trespass  upon  the  public  lands  of  the 
state.  Plummer  v.  Jarris,  23  Me.  (10  Shep.) 
297,  801. 

As  Jnrlsdietioii. 

The  tract  of  land  or  district  within 
which  a  judge  or  magistrate  has  jurisdiction 
is  called  his  ••territory."  Phillips  v.  Thralls, 
26  Kan.  780,  781. 

•*The  word  'territory,*  as  generally  used, 
describes  a  jurisdiction  and  district  of  a 
I  country.  Thus  we  speak  of  the  territories 
'  of  the  United  States,  of  the  Northwest  Ter- 
ritory, and  the  territory  of  Alaska,  etc.  The 
word  refers  to  the  jurisdiction.  It  is  not 
limited,  when  speaking  of  any  particular  dis- 
trict as  territory,  to  the  line  of  high-water 
mark  along  the  shores  of  navigable  rivers  or 
bays  or  straits.  The  territory  of  a  jurisdic- 
tion of  our  country  extends  to  its  bounda- 
ries. It  describes  the  possessions  of  a  coun- 
try."   The  Danube  (U.  S.)  55  Fed.  993,  995. 

As  locality. 

••Territory,"  as  used  in  Rev.  St  U.  B.  | 
5184  [U.  S.  Comp.  St  1901,  p.  8454],  requir- 
ing national   banking   associations  in  their 
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certlflcatM  to  name  the  place  wbere  their 
operations  of  discount  and  deposit  are  to  be 
carried  on,  designating  the  state,  territory, 
or  district,  means  simply  the  place,  the  lo- 
cality, in  which  the  business  is  to  be  carried 
on.  Silver  Bow  County  Com'ra  v.  Davis,  12 
Pac.  688,  690,  6  Mont  306. 

Conquered  or  oeded  territory. 

The  clause  In  the  Ck>nstitutlon  of  the 
United  States  authorizing  Oongress  to  make 
all  needful  rules  and  regulations  for  the  gov- 
ernment of  its  territory  and  other  property 
applies  only  to  territory  within  the  chartered 
limits  of  some  one  of  the  states  when  they 
were  colonies  of  Great  Britain,  and  which 
was  surrendered  by  the  British  government 
to  the  old  confederation  of  tl^e  states  In  the 
treaty  of  peace.  It  does  not  apply  to  terri- 
tory acquired  by  the  present  federal  govern- 
ment by  treaty  or  conquest  from  a  foreign 
nation.  Dred  Scott  v.  Sandford,  60  U.  S.  (19 
How.)  393,  895,  15  L.  Ed.  691. 

TERRITORT. 

See  "Indian  Territory.** 

•'A  territory,  under  the  Constitution  and 
laws  of  the  United  States,  is  an  inchoate 
state;  a  portion  of  the  country  not  included 
within  the  limits  of  any  state,  and  not  yet 
admitted  as  a  state  into  the  Union,  but  or- 
ganized under  the  laws  of  Congress,  with  a 
separate  Legislature,  under  territorial  gov- 
ernor and  other  officers  appointed  by  the 
President  and  Senate  of  the  United  States. 
The  word  'territory,'  when  used  to  designate 
a  political  organization,  has  a  distinctive, 
fixed,  and  legal  meaning  under  our  political 
Institutions.  We  find  a  continental  resolu- 
tion of  October  10,  1780,  to  be  the  foundation 
of  our  territorial  system.  This  declares  the 
demesne  or  territorial  lands  shall  be  dis- 
posed of  for  the  common  benefit  of  the  Uni- 
ted States,  and  be  settled  and  formed  into 
distinct  republican  states,  which  shall  be- 
come members  of  the  federal  Union  and 
have  the  same  rights  of  sovereignty,  free- 
dom, and  Independence  as  other  states. 
Schouler,  U.  S.  Hist.  98.  Again,  in  1784,  an 
ordinance  was  adopted  by  the  Congress  of 
the  federation,  providing  for  the  division  of 
all  the  country  ceded,  or  to  be  ceded,  into 
states,  with  boundaries  ascertained  by  ordi- 
nance. This  plan  for  the  establishment  of 
governments  for  the  territories  provided  for 
their  temporary  government  by  the  laws  of 
any  one  of  the  states.  This  ordinance  was 
superseded  three  years  later  by  the  ordinance 
of  1787,  restricted  In  its  application  to  the 
territory  northwest  of  the  River  Ohio.  These 
ordinances  were  all  adopted  prior  to  the  adop- 
tion of  the  Constitution.  Then  came  the 
clause  of  the  Constitution  giving  to  Con- 
gress the  power  to  dispose  and  make  all 
needful  rules  and  regulations  respecting  the 


territory  or  other  property  belonging  to  the 
United  States."  Ex  parte  Morgan  (U.  S.) 
20  Fed.  298,  304. 

•Territories**  are  but  political  suMi- 
visions  of  the  outlying  dominion  of  the  Uni- 
ted States.  Their  relation  to  the  general  gov- 
ernment Is  much  the  same  as  that  which 
counties  bear  to  the  respective  states,  and 
Congress  may  legislate  for  them  as  a  state 
does  for  the  municipal  organizations.  Con- 
gress may  not  only  abrogate  laws  of  the  ter- 
ritorial Legislatures,  but  may  legislate  di- 
rectly for  the  local  government  It  may 
make  a  void  act  of  the  territorial  Legisla- 
ture valid,  and  a  valid  act  void.  Per  Wait 
C.  J.,  in  First  Nat  Bank  of  Brunswick  ?. 
Tankton  County*  101  U.  S.  129,  183,  25  L 
Ed.  1046. 

The  term  ''territories"  Is  frequently  used 
as  not  including  all  of  the  territorial  posses- 
sions of  the  United  States,  but  only  the  por- 
tions thereof  organized  and  exercising  govern- 
mental functions  under  act  of  Congress.  It  is 
BO  used  in  Act  Cong.  Feb.  9,  1889,  c.  120,  25 
Stat  658  [U.  8.  Comp.  St  1901,  p.  8680],  mak- 
ing certain  acts  criminal,  but  exempting  the 
territories  from  the  operation  of  such  act  In 
re  Lane,  10  Sup.  Ct  760,  761,  135  U.  S.  443, 
34  L.  Ed.  219. 

As  dependent  gOTemments, 

Of  the  status  and  rank  of  territorial 
governments  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Snow  ▼.  United  States, 
85  U.  S.  (18  Wall.)  317,  21  L.  Bd.  784,  said: 
**The  government  of  the  territories  of  the 
United  States  belongs  primarily  to  Congress, 
and  secondarily  to  such  agencies  as  Congress 
may  establish  for  that  purpose.  During  the 
term  of  their  pupilage  as  territories  they  are 
mere  dependencies  of  the  United  States. 
Their  people  do  not  constitute  a  sovereign 
power.  All  political  authority  exercised 
therein  is  derived  from  the  general  govern- 
ment It  is.  Indeed,  the  practice  of  the  gov- 
ernment to  invest  these  dependencies  with  a 
limited  power  of  self-government  as  soon  as 
they  have  sufficient  population  for  that  pur- 
pose. The  extent  of  the  power  thus  granted 
depends  entirely  upon  the  organic  act  of  Con- 
gress in  each  case,  and  is  at  all  times  subject 
to  such  alterations  as  Congress  may  see  fit  to 
adopt"  A  territorial  government  is  an  agen- 
cy employed  by  Congress  to  aid  in  governing 
people  of  the  territory  in  the  same  way  as  a 
municipal  government  is  employed  by  tbe 
Legislature  of  a  state  to  aid  in  the  govern- 
ment of  the  population  of  a  city.  The  Su- 
preme Court  further  said  of  them,  in  the  case 
of  First  Nat  Bank  v.  Tankton  County,  101 
U.  S.  129,  25  L.  Ed.  1046:  "All  territory  witli- 
in  the  jurisdiction  of  the  United  States,  not 
included  In  any  state,  must  necessarily  be 
governed  by  or  under  the  authority  of  Con- 
gress. The  territories  are  but  political  sub- 
divisions of  the  outlying  dominion  of  tbe 
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United  States.  Their  relation  to  the  general 
goTemment  is  mu<^  the  same  as  that  which 
counties  bear  ta  the  respectire  states,  and 
GonsresB  may  legislate  for  them  as  a  state 
does  for  its  mnniclpal  organisations.'*  Peo- 
ple T.  Daniels,  22  Pac  169,  160,  6  Utah,  288, 
6L  a  A.  444. 

A  territory  is  a  distinct  political  society, 
and  therefore  sovereign  in  its  action,  except 
&8  limited  by  the  organic  act;  bnt  its  action 
is  subject  to  approval  or  disapproval  by  Con- 
gresB.  To  the  people  of  a  state  In  the  Union 
is  secored  the  right  of  self-govemment,  while 
the  pe<9le  of  the  territories  have  not  this 
right,  and  depend  for  their  government  on  the 
will  of  Congress.  The  state  regulates  its  own 
internal  concerns,  while  Congress  directs  the 
internal  affairs  of  a  territory.  In  a  territory 
the  courts  have  no  final  jurisdiction.  The 
power  of  the  executive  and  the  tenure  of  his 
ofiSce  are  likewise  subject  to  this  sovereign 
power  and  will  of  Congress  and  of  the  Presi- 
dent, and  in  nothing  pertaining  to  the  exist- 
ence, organization,  or  power  of  a  territory  is 
it  sovereign  and  master  of  itself,  and  it  has 
DO  authority  to  impose  disabilities  upon 
aliens  within  its  limits,  and  much  less  has  it 
the  right  to  confiscate  to  Its  own  use  and  ben- 
efit their  property.  Therefore  an  act  by  the 
Legislature  of  the  territory  of  Montana  **to 
provide  for  the  forfeiture  to  the  territory  of 
placer  mines  held  by  aliens,"  was  void.  Ter- 
ritory V.  Lee,  2  Mont  124,  133,  134. 

"The  territories  are  not  the  political  sub- 
divisions of  the  outlying  dominion  of  the 
United  States.  Their  relation  to  the  general 
government  is  much  the  same  as  that  which 
counties  bear  to  the  respective  states,  and 
Congress  may  legislate  for  them  as  a  state 
does  for  its  municipal  organizations.  It  is 
certainly  now  too  late  to  doubt  the  power  of 
Congress  to  govern  territories.  There  have 
been  some  differences  of  opinion  as  to  the 
particular  clause  of  the  Constitution  from 
which  the  power  is  derived,  but  that  it  exists 
has  always  been  conceded."  First  Nat  Bank 
of  Brunswick  v.  Yankton  County,  101  U.  8. 
129, 183,  25  L.  Ed.  1046. 

Diitrlet  of  Oolvmbia. 

The  term  "territory,"  when  used  general- 
ly to  include  every  territory  of  the  United 
States,  includes  also  the  District  of  Colum- 
bia.  Laws  N.  T.  1892,  c.  677,  «  28. 

Whenever  the  word  "territory"  shall  be 
Qsed  in  the  dvil  practice  act,  it  shall  be  held 
to  hiclude  and  apply  to  the  District  of  Colum- 
bia. Comp.  Laws  Nev.  1900,  S  8687. 

Indian  nation. 

In  holding  that  the  term  ••territory,'*  In 
the  statute  in  reference  to  a  certificate  by  the 
Governor  of  a  state  or  territory  annexed  to 
certain  deeds,  included  the  Cherokee  Nation, 
tbe  court  said:    •'This  term  is  anomalous.    It 


is  certainly  not  a  foreign  territory,  but  is  a 
part  of  the  United  States  territory,  using 
•territory'  in  its  general  sense.    It  is  not  a 
state  in  the  sense  In  which  the  other  states 
are  called,  nor  yet  is  it  a  recognized  territory 
as  the  other  recognized  territories  are,  and 
I  yet  it  is  a  territory  of  the  United  States,  set 
'  apart  for  the  Cherokee  Nation,  with  a  recog- 
nized government,  legislative,  executive,  and 
i  Judicial,  under  the  protection  of  the  United 
I  States  government,  and  under  Its  tutelage  and 
guardianship,  and  for  the  purposes  now  un- 
'  der  consideration  it  must  be  considered  a  ter- 
I  ritory  within  the  United  States."    Whitsett  v. 
Forehand,  79  N.  a  230,  232. 

As  state. 

See  "Stata** 

'  TERROR. 

See  ••Circumstances  of  Terror."* 

•Terror"  signifles  more  than  ••alarm"  or 
i  "force."  It  is  agitating  or  excessive  fear, 
i  which  usually  benumbs  the  faculties.  It  is 
one  of  the  passions  the  existence  of  which 
,  will  sometimes  reduce  a  homicide  from  mur- 
I  der  to  manslaughter,  but  it  is  never  neces- 
'  sarily  an  element  of  self-defense.  Arto  v. 
!  State,  19  Tex.  App.  126,  13a 


TEST. 

"Test,"  as  used  in  the*  Constitution,  pro- 
viding for  giving  the  form  of  an  official 
oath,  that  no  other  oath,  declaration,  or  test 
shall  be  required  as  a  qualification  for  any 
office  of  public  trust,  includes  inquiries  Into 
party  affiliation  or  religious  opinions,  but 
does  not  include  other  qualifications  often  re- 
quired for  public  services,  such  as  education 
and  sdentlflc  knowledge  required  in  survey- 
ors and  other  specialists,  and  legal  knowl- 
edge in  all  the  officers  of  the  law.  Attorney 
General  v.  Detroit  Common  Council,  24  N.  W. 
887,  889,  58  Mich.  213,  55  Aul  Rep.  676. 

••Test,"  as  used  in  Const  art  5,  |  26,  re- 
quiring all  officers  to  take  and  subscribe  a 
certain  prescribed  oath,  and  providing  that 
no  other  oath,  declaration,  or  test  shall  be 
required  as  a  qualification,  refers  to  the  Eng- 
lish test  act,  passed  in  the  reign  of  Charles 
II,  directing  ••all  officers,  civil  and  military, 
to  take  the  oaths  and  make  the  declaration 
against  transubstantiation.  In  any  of  the 
king's  courts"  and  to  **recelve  the  sacrament 
of  the  Lord's  supper,  according  to  the  usage 
of  the  Church  of  England,  in  some  public 
church,  immediately  after  divine  service," 
and  deliver  into  court  a  certificate  thereof. 
People  V.  Hoffman,  6  N.  B.  596,  605,  116  111. 
587,  56  Am.  Rep.  798. 

The  examinations  provided  for  in  the 
civil  service  act  are  not  «uch  "tests"  as  are 
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c<mtemplated  by  Const  art  5,  |  25,  which, 
after  snbscrlbiiig  the  oath  to  he  taken  by  ciyll 
officers,  provides  that  no  other  oath,  declara- 
tion, or  test  shall  be  required.  People  t.  Loef- 
fler,  51  N.  E.  785,  789.  175  111.  585. 

The  section  of  the  CJonstitutlon  describ- 
ing the  form  of  oath  to  be  taken  by  officers, 
and  providing  that  "no  other  oath,  declara- 
tion, or  test  shall  be  required  as  a  qualifica- 
tion for  any  office  or  public  trust,"  was  evi- 
dently intended  to  prevent  the  subjection  of 
an  official  to  any  ordeal  to  ascertain  his  po- 
litical, religious,  or  social  views.  It  was  prob- 
ably incorporated  because  of  the  obnoxious 
test  oaths  to  wliich  the  civil  and  military 
officers  were  subjected  under  the  English 
laws.  "Test"  being  used  in  connection  with 
the  words  "oath"  or  "declaration,"  it  is  evi- 
dent that  it  was  intended  to  have  a  restrictive 
meaning.  The  requirement  that  a  health  and 
street  inspector  shall  take  the  examination 
and  otherwise  comply  with  the  rules  and  re- 
quirements of  the  civil  service  before  he  can 
take  the  office  is  not  requiring  an  additional 
test,  within  the  meaning  of  the  word  as  here 
used.  Rogers  v.  City  of  Buffalo,  8  N.  Y.  Supp. 
871,  874. 

The  term  "testing  with  the  polariBC(^)e," 
as  used  In  the  tariff  act  of  1887,  relating  to 
the  fixing  of  the  duty  on  raw  sugars,  etc, 
must  be  construed  as  meaning  the  polarls- 
scopic  test  which  had  at  the  time  of  the  pas- 
sage of  the  act  been  In  commercial  use  for  20 
years,  and  had  been  employed  under  the  prior 
tariff  act  since  1883,  by  which  an  actual  read- 
ing of  the  scale  was  taken  as  the  value  of  the 
sugar  for  sale  or  duty  purposes;  and  the  Sec- 
retary of  the  Treasury  was  not  authorized  to 
adopt  a  different  method  of  making  such  test, 
which  had  been  used  for  two  years  under  the 
sugar  bounty  act  of  1890,  by  which  certain 
arbitrary  corrections,  determined  mathemat- 
ically and  varying  with  the  temperature  at 
which  the  test  was  made,  were  added  to  the 
scale  readinga  Bartram  Bros.  v.  United 
States  (U.  S.)  123  Fed.  327,  829. 

TESTABLE  CAPACITY. 

"Testable  capacity,"  in  a  person  in  whom 
insanity  is  not  supposed,  amounts  to  nothing 
more  than  a  knowledge  of  v^h^^  he  is  about 
and  how  he  is  disposing  of  his  property,  and 
the  purpose  so  to  do.  Sutton  v.  Sutton  (Del) 
5  Har.  459,  461. 

TESTAMENT. 

See  "Inofficious." 

"Swinburne  defines  a  testament  to  be  a 
Just  sentence  of  our  will  touching  that  we 
would  have  done  after  our  death."  Barney 
V.  Hayes,  29  Pac.  282,  284,  11  Mont  571,  28 
Am.  St  Rep.  495  (quoting  Turner  v.  Scott,  51 
*  Pa.  [1  P.  F.  Smith]  126,  132);   In  re  Nadal's 


Will,  2  Hawaii,  400,  408;    White  t.  Helmes 
(S.  0.)  1  McCk>rd,  430,  43a 

A  'testament"  is  a  testimonial  In  which 
is  contained  and  set  forth  the  will  of  him 
who  makes  it  establishing  or  appointing  his 
heirs,  and  disposing  as  he  thinks  fit  of  his 
property  after  death.  Pluche  v.  Jones  (U.  8.) 
54  Fed.  860,  865,  4  O.  O.  A.  622. 

The  words  "wUl"  and  nestamenf*  and 
the  phrase  "last  will  and  testament**  are  ex- 
actly synonymous  by  common  usage  all  over 
the  world.  HIU  v.  Hill,  85  Pac.  860,  7  Wash. 
409. 

By  the  law  of  France,  testaments  are  of 
two  kinds,  vis.:  (1)  By  public  action,  which 
must  be  executed  before  two  notaries  In  the 
presence  of  two  witnesses,  or  before  one  no- 
tary in  the  presence  of  four  witnesses;  and 
(2)  by  holograph,  which  Is  not  valid  unless  It 
has  been  writteai,  dated,  and  signed  exclu- 
sively by  the  testator.  An  acte  de  notariete; 
disposing  of  a  wife's  property  as  follows: 
"To  A.,  her  husband,  who  accepts  it,  here 
present,  the  whole  of  her  property,"  etc.,  'that 
A.,  in  case  of  his  survivorship,  may  dispose 
of  said  property  as  something  belonging  to 
him  in  full  ownership  from  the  date  of  the 
death  of  said  donatrix" — ^is  not  under  the  law 
of  France  a  testament,  but  is  rather  a  donatio 
inter  vivos.  Appeal  of  Auber^  1  AtL  336, 
838, 109  Pa.  447. 

A  "testament"  in  strictness  concerns  per- 
sonal property.  Until  the  Revised  Statutes 
it  needed  no  witness  of  its  publication.  It 
belongs  to  the  ecclesiastical  jurisdiction.  It 
might  by  the  canon  law  be  made  at  the  ag» 
of  14,  and  the  executor  could  not  act  in  all 
respects  as  such  till  he  obtained  letters  tes- 
tamentary of  the  ordinary;  and  it  cannot  be 
executed  except  by  an  executor  or  administra- 
tor. A  will,  or,  as  it  more  properly  called,  a 
"devise,"  of  real  estate.  Is  of  an  entirely  dif> 
ferent  and  opposite  character  to  a  testament 
Ck>nklin  v.  Egerton's  Adm'r  (N.  Y.)  21  Wend. 
430,436. 

A  "testament"  is  the  legal  declaration  of 
a  man's  intentions,  whi<^  he  wills  to  be  per- 
formed after  his  death.  An  Instrument  in 
writing,  by  which  the  donor,  in  consideratioD 
of  natural  love  and  affection,  gave  certain 
slaves  to  be  equally  divided  among  all  his 
children  at  his  death,  was  a  testament  and 
not  a  deed.  Ragsdale  v.  Booker  (S.  C.)  2 
Strob.  Eq.  348,  352,  note  (citing  2  BL  Comm. 
500;  Rich.  Wills,  3). 

A  "testament"  is  the  act  of  last  will, 
clothed  with  certain  solemnities,  by  which  the 
testator  disposes  of  his  property,  either  uni- 
versally, or  by  universal  title,  or  by  particu- 
lar title.    Civ.  Code  La.  1900,  art  1571. 

By  "testament"  is  understood  the  expres- 
sion of  the  will  of  a  man  or  woman,  who, 
being  in  possession  of  a  sound  mind  and  en- 
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tire  Judgment,  proyldes  yerbally  or  In  writ- 
ing for  the  disposal  of  his  or  her  property 
interests  and  rights,  with  legacies  and  bene- 
fits to  his  or  her  beirs,  after  bis  or  her  death. 
Comp.  Laws  N.  M.  1887,  |  19^ 

De-vise  dlstlBgiilahed* 

See  'T)evlse." 

TESTAMENTABT  OAPACITT, 

*TreBtamentar7  capacity"  exists  where 
tbe  testator  has  understanding  of  tbe  nature 
of  the  business  he  is  engaged  in,  of  the  kind 
and  value  of  the  property  devised,  of  the  per- 
fions  who  are  the  natural  objects  of  his  boun- 
ty, and  of  the  manner  in  which  he  desires  it 
to  be  distributed.  Nicewander  y.  Nicewander, 
S7  N.  B.  696,  700,  151  IlL  166. 

'testamentary  capacity"  means  such  ca- 
pacity on  the  part  of  a  testator  as  to  enable 
him  to  know  his  estate,  his  children  and 
heiis  at  law,  their  natural  claims  on  his 
boanty,  and  to  take  a  rational  survey  of  his 
estate  and  dispose  of  the  same  according  to 
a  fixed  purpose  of  his  own.  Oberdorf  er  t. 
Newberger,  28  Ky.  Law  Bep.  2323,  2325,  67 
8.  W.  267. 

'Testamentary  capacity"  is  the  ability  to 
comprehend  the  condition  of  one's  property 
and  the  testator's  relations  to  those  who  may 
naturally  expect  to  become  the  objects  of 
bis  bounty.  Godden  t.  Burke's  Bz'rs,  85  La. 
Ann.  100,  178. 

Testamentary  capacity  'implies  that  the 
testator  fully  understands  what  he  is  doing 
and  how  he  is  doing  it  He  must  haye  mind 
and  memory  sufSclently  strong  to  under- 
stand the  business  in  which  he  is  engaged 
when  he  executes  the  will."  Clark's  Heirs 
V.  Bills,  0  Or.  128,  129. 

Undtf  the  law,  as  now  settled,  'testa- 
mentary capacity"  is  not  determined  by  what 
one  believes;  but  the  test  is,  putting  aside 
all  perversion,  peculiarities,  and  hallucina- 
tions of  the  mind,  does  there  remain  in  the 
labject  an  untrammeled  intellect,  sufficiently 
strong  and  rational  to  know  the  value  and 
extent  of  his  property,  the  number  and 
names  of  those  who  are  the  natural  objects 
of  his  bounty,  their  deserts  with  reference  to 
their  conduct  and  treatment  towards  him, 
and  mem<»ry  sufficient  to  carry  these  things 
in  mind  long  enough  to  have  his  will  pre- 
pared and  executed?  Wait  t.  Westfall,  68 
K  Z.  271,  276^  161  Ind.  648. 

In  order  to  possess  testamentary  ca- 
pacity, it  is  essential  that  the  testator  should 
bave  sufficient  capacity  to  comprehend  per- 
fectly the  condition  of  his  property,  his  re- 
lation to  the  persons  who  were  or  should 
or  might  haye  heen  the  objects  of  his  bounty, 
and  the  scope  and  bearing  of  the  provisions 
of  his  wilL  He  must  have  sufficient  active 
memory   to    collect  in    his   mind,    without 


prompting,  the  particulars  or  elements  of 
the  business  to  be  transacted,  and  to  hold 
them  in  his  mind  a  sufficient  length  of  time 
to  perceive  at  least  their  obvious  relations  to 
each  other,  and  be  able  to  form  some  ration- 
al Judgment  in  relation  to  them.  Delafleld 
▼.  Parish,  25  N.  Y.  9,  29. 

Any  person  capable  of  rec<dlecting  of 
what  his  property  consists,  and  who  by  ties 
of  blood  or  friendship  have  claims  upon  his 
bounty,  and  whose  mind  is  sufficiently  sound 
to  enable  him  to  know  and  understand  what 
disposition  he  wishes  to  make  of  his  property 
after  his  death,  has  testamentary  capacity. 
Bennett  y.  Bennett,  26  Atl.  578,  50  N.  J.  Bq. 
(5  Dick.)  439. 

"It  may.be  stated  as  a  general  proposi- 
tion that  if  a  testator,  when  he  writes  or  dic- 
tates a  will,  is  possessed  of  sufficient  mind 
and  memory  to  understand  and  direct  the 
business  in  which  he  is  engaged,  he  can  per- 
form a  valid  testamentary  act  In  ordinary 
cases,  and  as  a  general  rule,  mere  feebleness 
of  intellect,  which  does  not  depriye  a  tes- 
tator of  an  understanding  of  what  he  in- 
tends to  do  with  his  property,  is  insufficient 
to  Invalidate  a  will.  This  is  also  true  of 
one  who  entertains  erroneous,  foolish,  and 
even  absurd  ideas  on  some  subjects,  unless 
such  Tsgaries  of  the  mind  operated  on  the 
testamentary  disposition  of  his  property,  the 
mind  being  otherwise  apparently  sound  and 
clear.  The  courts  haye  gone  very  far  In 
the  effort  to  sustain  wills,  where  it  appears 
tliat  a  testator  had  intelligence  enough  to 
know  what  he  was  doing.  This  at  times 
may  only  be  seen  as  through  a  glass  darkly; 
yet,  if  so  much  can  be  made  to  appear,  a 
testamentary  disposition  of  property  will  be 
sustained.  A  lunatic,  eyen,  may  make  a 
good  will,  if  it  be  shown  that  it  was  executed 
when  he  enjoyed  a  lucid  interval,  and  at  the 
time  was  in  possession  of  his  faculties.  A 
disposing  mind  and  memory  is  one  in  which 
the  testator  is  shown  to  have  had,  at  the 
making  and  execution  of  a  last  will,  a  full 
and  intelligent  consciousness  of  the  nature 
and  effect  of  the  act  he  was  engaged  in,  a 
full  knowledge  of  the  property  he  possessed, 
an  understanding  of  what  he  wished  to  do 
with  It,  and  of  the  persons  and  objects 
whom  he  desired  to  participate  in  his  boun- 
ty." Yardley  y.  Cuthbertson,  108  Pa.  895, 
405,  1  Atl.  765,  56  Am.  Rep.  218. 

To  constitute  "testamentary  capacity," 
the  Intellect  of  a  testator  need  not  be  in  Its 
most  perfect  state  of  integrity  and  possess 
all  its  original  force  and  vigor.  "Testamen- 
tary incapacity  does  not  necessarily  suppose 
the  existence  of  insanity,  properly  so  called. 
Weakness  of  intellect  from  extreme  age, 
from  great  bodily  infirmity,  from  intemper 
ance  to  the  extent  of  disqualifying  a  te»< 
tator  from  knowing  and  appreciating  the  na- 
ture, effect,  and  circumstance  of  the  act  he 
is  engaged  in,  is  as  much  testamentary  In- 
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capacity  as  raying  madness.  If  from  any 
cause  an  alleged  testator  is  so  enfeebled  in 
mind  as  to  be  Incapable  of  knowing  the 
property  be  possesses,  of  appreciating  the  ef- 
fect of  any  disposition  made  by  him  of  It, 
and  of  distinctly  understanding  to  whom  he 
intends  to  bequeath  it,  he  is  without  the 
testamentary  capacity  required  to  make  a 
valid  will."  Leech  y.  Leech,  21  Pa.  (9  Haiv 
ris)  67,  68. 

To  be  possessed  of  "testamentary  ca- 
pacity,** one  must  have  a  sound,  disposing 
mind  and  memory,  to  be  able  to  converse 
rationally  and  act  with  Judgment  and  re- 
flection in  reference  to  the  matter  he  was 
about.  He  must  have  sufficient  mind  to 
know  that  he  was  making  a  wi\},  and  to  un- 
derstand what  was  implied  In  that  act  If 
the  testator  was  at  the  time  the  victim  of 
insanity,  or  a  maniac  laboring  under  a  fixed 
delusion  in  regard  to  some  subject,  which 
no  rational  mind  could  entertain,  and  which 
had  a  direct  influence  or  bearing  on  the  wUl, 
he  was  not  possessed  of  testamentary  ca- 
pacity. "A  perfect  capacity  is  usually  tested 
by  this:  that  the  individual  talks  rationally 
and  sensibly,  and  is  fully  capable  of  any  ra- 
tional act  requiring  thought.  Judgment,  and 
reflection.  This  is  the  standard  of  a  perfect 
capacity,  but  the  question  is  not  how  well  a 
man  can  talk  or  reason,  or  how  much  Judg- 
ment he  can  display,  or  with  how  great  pro- 
priety and  sense  he  can  act  It  is,  only,  has 
he  mind  and  reason,  can  he  talk  rationally 
and  sensibly,  or  has  he  thought,  Judgment, 
and  reflection?  Weakness  of  mind  may  ex- 
ist in  many  difTerent  degrees  without  mak- 
ing a  man  Intestable.  Courts  will  not  meas- 
ure the  extent  of  place,  understandings,  or 
capacities.  If  a  man  be  legally  compos 
mentis,  be  he  wise  or  unwise,  he  is  the  dis- 
poser of  his  own  property,  and  his  will  stands 
as  the  reason  for  his  actions.*'  DuiSleld  ▼. 
Robeson  (Del.)  2  Har.  875,  379. 

Testamentary  capacity  '*means  a  sound 
and  disposing  mind  and  memory.  The  tes- 
tator must  have  memory.  A  man  In  whom 
this  faculty  is  totally  extinguished  cannot  be 
said  to  possess  understanding  to  any  degree 
whatever  or  for  any  purpose.  But  his  mem- 
ory may  be  very  imperfect.  It  may  be  great- 
ly impaired  by  age  or  disease.  He  may  not 
be  able  at  all  times  to  recollect  the  names 
of  persons  or  the  families  of  those  with 
whom  he  had  been  intimately  acquainted. 
He  may  at  times  ask  idle  questions,  and  re- 
peat those  which  had  been  before  asked  and 
answered.  Yet  his  understanding  may  be 
sufficiently  sound  for  many  of  the  ordinary 
transactions  of  life.  He  may  not  have  suf- 
ficient strength  of  memory  and  vigor  of  In- 
tellect to  make  and  digest  all  the  parts  of  a 
contract,  and  yet  be  competent  to  direct  the 
distribution  of  his  property  by  will;  but  the 
question  is  not  so  much  what  was  the  degree 
of    memory   possessed   by   the  testator   as 


this:  Had  he  a  disposing  memory,  and  was 
he  capable  of  recollecting  the  property  he  is 
about  to  bequeath,  or  manner  of  distributing 
it,  and  the  objects  of  his  bounty?  To  sum 
up  the  whole  in  the  most  simple  and  intel- 
ligible form:  Were  his  mind  and  memoty 
sufficiently  sound  to  enable  him  to  know 
and  to  understand  the  business  in  which  be 
was  engaged?"  Lowe  v.  Williamson,  2  N. 
J.  Eq.  (1  H.  W.  Green)  82,  85. 

In  order  to  possess  testamentary  ca- 
pacity testator  must  be  possessed  of  sound 
and  disposing  mind  and  memory.  He  may 
not  be  able  at  all  times  to  recollect  the  names 
of  the  persons  or  the  families  of  those  with 
whom  he  had  been  intimately  acquainted, 
but  must  possess  sufficiently  sound  under- 
standing to  enable  him  to  know  and  under- 
stand the  business  in  which  he  was  engaged 
at  the  time  he  executed  his  will;  and,  if  be 
was  capable  of  recollecting  what  property 
he  was  about  to  bequeath,  the  manner  of 
distributing  it,  and  the  object  of  his  bounty, 
he  possessed  testamentary  capacity.  Stack- 
house  V.  Horton,  15  N.  J.  Bq.  (2  McCart) 
202,  206. 

To  have  the  capacity  to  make  a  will,  a 
man  must  be  able  to  know  the  number  of 
his  children,  or  other  dependents  on  his 
bounty,  their  deserts  with  reference  to  con- 
duct and  capacity,  as  well  as  need,  and  what 
he  has  before  done  for  them  relatively  to 
each  other,  and  the  amount  and  condition  of 
his  property.  If  he  has  an  Insane  delusloo 
in  respect  to  one  of  his  children  or  other 
natural  object  of  his  bounty,  and  the  in- 
strument presented  for  probate  is  the  prod- 
uct of  such  insane  delusion,  it  is  void,  be- 
cause he  has  not  the  testamentary  capacity 
which  the  law  requires.  In  re  Segur*s  Will, 
44  Aa  342.  343,  71  Vt  224. 

No  better  definition  of  what  constitutes 
"testamentary  capacity**  can  be  given  than 
that  in  Wilson  v.  Mitchell,  101  Pa.  495,  503: 
"The  question  is  not  so  much  what  was  tbe 
degrree  of  memory  possessed  by  the  testator 
as  this:  Had  he  a  disposing  memory?  Was 
he  capable  of  recollecting  the  property  he 
was  about  to  bequeath,  the  manner  of  dis- 
tributing it  and  the  objects  of  his  boimty? 
To  sum  up  the  whole  in  the  most  simple  and 
intelligent  form:  Were  his  mind  and  mem- 
ory sufficiently  sound  to  enable  him  to  know 
and  to  understand  the  business  in  which  he 
engaged  at  the  time  when  he  executed  the 
will?**  In  re  Yorke*s  Estate,  6  Pa.  Dist  B. 
321,  822. 

In  Brinkman  v.  Rueggesick,  71  Mo.  553, 
the  court  quoted  with  approval  Judge  Red- 
field's  conclusion  as  to  the  extent  of  mental 
capacity  required  to  ma^ke  a  will,  as  follows: 
'The  result  of  the  best  considered  cases  on 
the  subject  seems  to  put  the  quantum  of 
understanding  requisite  to  the  valid  execu- 
tion of  a  will  on  the  basis  of  knowing  and 
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oomprebendlng  the  transaction,  or,  In  popu- 
lar phrase,  that  the  testator  should  at  the 
time  know  and  understand  what  he  was 
about"  And  the  court  then  proceeds  to  say: 
'*And  it  is  conceded  in  most  of  the  cases 
that  a  man  may  be  capable  of  making  a  will, 
and  yet  incapable  of  making  a  contract  or 
managing:  his  estate.*'  Grossan  t.  Grossan, 
70  S.  W.  136,  188,  139,  169  Mo.  631  (citing 
Couch  V.  Gentry,  118  Mo.  248,  20  S.  W.  890). 

In  the  case  of  Wise  t.  Foot,  81  Ky.  10, 
in  discussing  testamentary  capacity,  the 
court  uses  this  language:  'Testable  capacity 
does  not  rise  to  the  liigh  degree  of  extending 
to  an  ability  necessary  to  render  a  person 
capable  of  making  a  contract  where  the  par- 
ties deal  at  arm's  length;  but  exists  where 
the  testator  has  mind  and  memory  enough 
to  understand  that  he  is  selecting  the  per- 
sons whom  he  wishes  to  have  his  property, 
and  to  know  his  property  and  the  natural 
objects  of  bis  bounty,  and  his  duties  to  them 
and  the  persons  upon  whom  his  bounty  is 
bestowed  by  the  testamentary  paper  which 
he  signs."  Howat  t.  Howat's  Ex'r  (Ky.)  41 
8.  W.  771.  772. 

The  test  of  "testamentary  capadty**  in 
this  state  is,  not  whether  the  testator  is  en- 
tirely sane,  but  whether  he  is  of  sound  and 
disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract.    In  Dayls  v.  Calvert 
(Md.)  5  OUl  &  J.  269,  25  Am.  Dec.  282,  and 
Colrin  y.  Warford,  20  Md.  857,  the  meaning 
of  these  wor^s  has  been  defined  to  be  that 
tiie  testator  must  have   had   suf&cient  ca- 
pacity, at  the  time  of  executing  the  will,  to 
make  a  disposition  of  his  estate  with  judg^ 
ment  and  understanding,  in  reference  to  the 
amount  and  situation  of  his  property  and  the 
relatiye  claims  of  the  different  persons  who 
sbould  have  been  the  objects  of  his  bounty; 
and  the  court  added:   "But  the  meaning  of 
tbe  words  'Judgment  and  understanding*  Is 
not  that  the  Jury  should  reject  the  will  be- 
cause they  may  belieye  that  it  was  in  its 
provisions  unjust  or  injudicious,  though  those 
provisions  may  be  considered  by  them  in 
deciding  the  question  as  to  the  testator's  ca- 
pacity/'   In  Higgins  y.  Carlton,  28  Md.  115, 
92  Am.   Dec.  666»   an  Instruction   was  ap- 
proved in  which  the  Jury  were  told  that 
neither  age,  nor  sickness,  nor  extreme  dis- 
tress, nor  debility  of  body,  will  disqualify  a 
person  from  making  a  will,  if  sufficient  in- 
telligence remains.    In  Whitney  v.  Twombly, 
136  Mass.  146,  the  court  saidr  "The  highest 
degree  of  mental  soundness  is  not  required 
^  order  to  constitute  capacity  to  make  a 
testamentary  disposition  of  property."   Jones 
T.  Oollins,  61  Ati.  898,  890,  94  Md.  408. 

Mere  eccentricity  of  belief,  Including  the 
belief  in  Spiritualism,  is  not  evidence  of 
vant  of  testamentary  capacity,  provided  the 
testator  is  not  affected  with  any  delusions 
Kspectlng  matters  of  fact.  McGlary  t*  Stull* 
«  Neb.  175^  188.  62  N.  W.  601. 


testamehtabt  ooiromoH. 

A  '*testamentary  condition"  is  a  future 
and  uncertain  event,  upon  existence  of  which 
the  testator  has  made  his  bounty  to  depend. 
In  re  Wheeler's  Bstate,  8  N.  Y.  Leg.  Obs. 
878,  880  (citing  18  Pothier,  Pandectes,  p.  265). 


TESTAMENTABT  DI8POSITIOK. 

A  gift  of  property  to  take  effect  after 
the  grantor's  death  is  a  "testamentary  dis- 
position." Chestnut  St  Nat.  Bank  v.  Fi- 
delity Ins.,  Trust  &  Safe-Deposit  Co.,  40  Atl. 
486,  487,  186  Pa.  883,  66  Am.  St  Rep.  860. 

A  "testamentary  disposition"  of  property 
is  one  which  is  not  to  take  effect  unless  the 
grantor  dies,  or  until  that  event.  Diefendorf 
V.  Diefendorf,  8  N.  T.  Supp.  617,  699,  66  Hun, 
639. 

The  meaning  of  the  words  "testamentary 
disposition,"  in  the  law  relative  to  the  prop- 
erty rights  of  married  persons  and  the  law 
of  descent  of  real  property,  is  "disposition 
by  wilL"  Hill  v.  Hill,  85  Pac  860,  7  Wash. 
409. 


TESTAKEHTABT  OUABDIAKgKIP. 

'^Testamentary  guardianship,"  or,  as  it 
was  sometimes  called,  "statutory  guardian- 
ship," was  established  by  St  4  &  6  Phil. 
&  M.  a  8,  and  St  12  Car.  II,  c.  24,  |  8,  by 
which  a  father  might  appoint  by  deed  or 
will  a  guardian  for  his  infant  children  untU 
their  full  age.  This  is  in  force  in  Maryland, 
and  is  recognized  in  Acts  1798i  c  101,  subc. 
12,  S  1.  Mauro  v.  Ritchie,  16  Fed.  Oas.  1171, 
1179. 


TESTAMEHTABT  INSTRUlCElfT. 

A  "testamentary  instrument"  is  one 
which  declares  the  present  will  of  the  maker 
as  to  disposal  of  his  property  after  death, 
without  attempting  to  declare  or  create  any 
rights  therein  prior  to  such  event  Temple- 
ton  y.  BuUer,  94  N.  W.  806,  806,  117  Wis. 
406. 


TESTAMENTABT  INVENTORT. 

A  "testamentary  inventory"  is  the  in- 
strument containing  a  list  of  the  property 
and  other  articles  belonging  to  the  estate  of 
the  deceased,  making  a  will  or  dying  intes- 
tate, made  with  regularity  and  order.  Comp. 
Laws  N.  M.  1897,  |  2021. 


testamehtabt  suocessioh. 

"Testamentary  succession"  is  that  which 
results  from  the  institution  of  heir  contained 
in  a  testament  executed  in  the  form  pre- 
scribed by  law.   CUT.  Code  La.  1900,  art  876. 
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TESTAMENTABT  TBVSTEB. 

The  ezpiesBioii  ^testamentary  tnutee** 
includes  every  person,  except  an  executor,  an 
administrator  with  the  will  annexed,  or  a 
guardian,  who  is  designated  by  a  will,  or 
by  any  competent  authority,  to  execute  a 
trust  created  by  a  will;  and  it  includes  such 
an  executor  or  administrator,  where  he  is 
acting  in  the  execution  of  a  trust  created  by 
the  will,  which  is  separable  from  his  func- 
tions as  executor  or  administrator.  Code 
Civ.  Proc  N.  Y.  1899,  <  2514,  subd.  6;  In  re 
Clark  (N.  Y.)  5  Redf.  Sur.  460,  468;  In  re 
Hazard,  4  N.  Y.  Supp.  701,  61  Hun,  201. 

Where  an  executor  is  directed  to  sell 
testator's  real  estate,  and  invest  the  proceeds, 
and  pay  the  income  to  his  daughter,  he  is  a 
"testamentary  trustees,"  within  Code  Civ. 
Proa  f  2514,  subd.  6.  In  re  Valentine's  Es- 
tate, 23  N.  Y.  Supp.  289,  291,  1  Misc.  Rep. 
491. 

To  constitute  a  'testamentary  trustee,'* 
it  is  necessary  that  some  express  trust  be 
created  by  the  will.  Merely  calling  an  ex- 
ecutor or  guardian  a  trustee  does  not  make 
him  such.  Every  executor  and  every  guard- 
ian is  in  a  sense  a  trustee,  for  he  deals  with 
property  of  others  confided  to  his  care;  but 
he  is  not  a  trustee  in  the  sense  in  which  that 
term  is  used  in  courts  of  equity  and  in  stat- 
utes. In  re  Hawley,  10  N.  B.  852,  356,  104 
N.  Y.  260. 

He  is  a  trustee  who  takes  a  trust  as  a 
devisee  under  the  will.  He  is  an  oLecutor 
who  takes  under  the  probate  of  the  will. 
The  title  of  a  devisee  never  depends  on  the 
probate.  An  executor  is  not  vested  with 
any  title,  until  so  vested  by  letters  testamen- 
tary. In  re  Anderson's  Estate,  6  N.  Y.  Leg. 
Obs.  802.  808. 

TESTIFY. 

The  word  ••testify^  means  to  bear  wit- 
ness to;  to  give  evidence  or  testimony  of. 
State  V.  Robertson,  1  8.  E.  448,  446,  26  S. 
0.  117. 

"To  testify"  means  to  be  examined  as  a 
witness  under  oath  or  afDrmation.  Gannon 
V.  Stevens,  18  Kan.  447,  469. 

"Testifying"  is  making  a  solemn  dec- 
laration on  oath  or  affirmation,  for  the  pur- 
pose of  establishing  or  making  proof  of  some 
fact  Nash  v.  Hoxie»  18  N.  W.  406^  410,  69 
Wis.  884. 

The  word  "testify**  has  three  definitions: 

(1)  To  make  a  statement  or  declaration  in 
confirmatlcm  of  some  fact;  to  bear  witness. 

(2)  To  give  evidence  or  testimony  In  re- 
gard to  a  case  depending  in  a  court  or  tri- 
bunal. (8)  In  law,  to  make  a  solemn  dec- 
laration under  oath  or  affirmation,  before  a 
tribunal,  court.  Judge,  or  magistrate,  for  the 


purpose  of  proving  some  fact  O'Brien  v. 
State,  26  N.  B.  187,  139,  125  Ind.  88,  d  Lu  B. 
A.  828. 

"Testify  as  a  witness,"  as  used  in  Rev. 
St  tit  1,  I  142,  providing  that  any  party  to 
a  dvll  action  may  comp^  any  adverse  party 
to  testify  as  a  witness  in  his  behalf,  means 
that  such  party  may  be  compelled  to  give 
evidence  on  the  trial  or  by  deposition.  Buck- 
ingham V.  Bamum,  SO  Conn.  358,  368. 

To  testify  is  to  give  evidence,  and  the 
reasonable  and  just  interpretation  of  the 
word,  in  a  statute  declaring  that  a  party  to 
an  action  may  be  examined  as  a  witness 
and  subjected  to  the  same  rules  of  examina- 
tion as  any  other  witness,  to  testify  either 
at  the  trial,  or  conditionally,  or  upon  commis- 
sion (Code,  I  890),  requires  that  he  give  evi- 
dence in  the  same  manner  as  other  witness- 
es are  bound  to  do.  Mudge  v.  Gilbert  (N.  Y.) 
43  How.  Prac.  219,  221  (citing  Bonesteel  v. 
Lynde  [N.  Y.]  8  How.  Prac  226,  233). 

Every  mode  of  oral  statement  under  oath 
or  affirmation  is  embraced  by  the  term  **te9- 
tify.**  Rev.  Codes  N.  D.  1899,  %  6185;  Civ. 
Code  8.  D.  1903,  |  2469;  Civ.  Code  Mont  I 
1896,  I  4662;  Pen.  Code  Mont  1S96.  ft  7; 
Code  Civ.  Proc.  Mont  1896,  S  3463;  Pol. 
Code  Mont  1895,  |  16;  Pen.  Code  Cal.  1903, 
S  7;  Civ.  Code  CaL  1903,  |  14;  Code  Civ. 
Proc.  Cal.  1903,  8  17;  Rev.  St  Utah  1888.  f 
2498;  Rev.  St  OkL  1908,  8  280a 

AAda^ts. 

In  Bev.  St  |  1694,  requiring  sureties  to 
testify  as  to  their  responsibility,  the  word 
'testify**  signifles  the  giving  of  testimony, 
whether  orally  or  in  writing,  and  is  satisfied 
where  the  sureties  testify  through  affidavits 
as  to  their  responsibility.  Case  t.  James,  63 
N.  W.  287,  90  Wis.  820. 

Appearaaee  for  identlfloatlini* 

The  word  "testify"  comprehends  an  in- 
telligent, active  performance^  in  which  a  per- 
son, by  words  or  writing  or  other  compre- 
hensible signs,  communicates  facts  within 
his  own  mind  to  another.  Under  Code  Civ. 
Proc.  8  831,  rendering  a  husband  or  wife  in- 
competent to  testify  against  the  other  upon 
the  trial  of  an  action,  etc.,  a  simple  appea^ 
ance  for  identification  cannot  be  held  to  be 
testifying  within  the  meaning  of  the  section. 
Jacobson  v.  Jacobson  (N.  Y.)  12  Civ.  Proc.  R 
198,  202. 

Prodvotion  of  documents. 

Code,  8  890,  provides  for  the  examina- 
tion of  a  party  as  a  witness  at  the  instance 
of  the  adverse  party,  and  declares  that  for 
that  purpose  he  may  be  compelled,  in  the 
same  manner  and  subject  to  the  same  rolei 
for  the  examination  of  any  other  witness,  to 
testify  either  at  the  trial  or  conditionafly  or 
on  commission.     Held,  that  the  word  "tes- 


TESTIFY  THB  WHOLB  TRUTH 


TESTIMONY 


titf*  means  to  gire  evidence,  and  fbe  party 
may  at  tlie  Instance  of  an  adverse  party  be 
compelled  to  appear  and  produce  papers  and 
books,  as  other  witnesses  may  be  compelled 
to  da  Bonesteel  v.  Lynde  (N*  Y.)  d  How. 
Prac  226^  233. 

TE8T1FT  THE  WHOIiB  TRUTH. 

A  certificate  of  an  officer  to  a  deposition, 
stating  the  deponent  was  first  sworn  "to  tes- 
tify the  whole  tmth/*  is  not  a  sufficient  com- 
pllsnce  with  the  statute,  requiring  the  cer^ 
tiflcate  to  show  that  the  deponent  was  sworn 
no  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.**  Western  Union  Tele- 
graph Go.  T.  Collins,  25  Pac  187,  188;  46 
Kan.  88,  10  L.  B.  A.  Slfi. 


TESTiMONIO. 

A  "testimonio"  is  an  authentic  copy  of 
a  deed  or  other  Instrument,  given  to  an  inter- 
ested party  as  evidence  of  his  title,  the  orig- 
inal of  which  is  left  in  the  public  archives. 
Guilbeau  T.  Mays,  15  Tex.  410,  414. 


TESTIMONY. 

See  "Direct  Testimony";  'Incompetent 
Evidence*';  "Negative  Testimony*'; 
•*Oral  Testimony**;  "Positive  Testi- 
mony.** 

The  word  "testimony,**  in  its  ordinary 
meaning,  means  the  statement  made  hy  a 
witness  under  oath.  Baker  v.  Woodward,  6 
Pac  173,  183.  12  Or.  8;  Nash  v.  Hoxie,  18 
N.  W.  408,  410,  59  Wis.  884. 

The  term  "testimony"  is  defined  to  he 
words  uttered  hy  witnesses  in  court  Schultz 
T.  Bower,  68  N.  W.  831,  57  Minn.  403,  47 
Am.  St  Rep.  630. 

••Testimony**  Is  the  statements  given  by 
witnesses;  and,  if  relevant,  they  are  evi- 
dence. United  States  v.  Lee  Huen  (U.  8.) 
118  Fed.  442,  456. 

The  word  "testimony,"  In  its  restrict- 
ed 1^^  sense,  means  a  statement  made  under 
oath  in  a  legal  proceeding,  and  does  not  em- 
brace a  document  or  private  writing.  Webst 
Diet;  Black,  Law  Diet  But  the  word  •'tes- 
timony,**  as  often  and  possibly  generally 
used,  embraces  more  than  mere  legal  state- 
ments made  under  oath  in  a  legal  proceed- 
ing. In  re  Brown's  Estate,  60  N.  W.  650, 
«1,  02  Iowa,  870. 

"Testimony,"  strictly  speaking,  means 
the  evidence  of  a  witness  given  under  oath, 
and,  even  when  used  in  its  widest  sense,  it 
still  has  reference  to  some  living  agent  as 
Its  anthor.  McEntyre  v.  Tucker,  25  N.  Y. 
"    p.  95,  96,  5  Misc.  Rep.  22a 


The  word  "testimony**  does  not  include 
documentary  evidence.  Barley  v.  Dunn,  86 
Ind.  838.  839. 

"TTestimony**  is  defined  as  the  statement 
made  by  a  witness  under  an  oath  or  affirma- 
tion. Testimony  cannot  be  taken  without 
administering  an  oath  to  the  witness.  Peters 
V.  United  States,  83  Pac.  1031,  1033,  2  OkL 
116. 

"Testimony**  embraces  only  the  declara- 
tions of  witnesses  made  under  oath  or  aver- 
ment Wyoming  Loan  &  Trust  Go.  v.  W.  H. 
HoUiday  Co.,  24  Paa  193,  104,  3  Wyo.  38a 

•TTestimony,**  as  used  in  Ck)de,  8  4604, 
permitting  interested  witnesses  to  testify  to 
transactions  with  a  decedent  where  the  lat- 
ter*s  testimony  is  admitted  in  evidence,  has 
reference  to  the  facts  related  by  a  witness 
under  proper  oath  or  affirmation,  and  the 
application  of  the  language  must  be  confin- 
ed to  the  sworn  testimony  of  the  deceased 
taken  in  his  lifetime  before  some  court  or 
officer  in  due  form  of  law.  Admission  of 
book  entries  of  advancements  made  by  a 
testator  does  not  render  his  children  com- 
petent to  testify  to  such  advancements  in 
partition  to  divide  his  estate  pursuant  to 
his  will,  taking  into  consideration  advance- 
ments received  by  them;  such  evidence  not 
being  testimony  of  the  deceased.  Whisler  v. 
Whisler,  80  N.  W.  1110,  1111,  117  Iowa,  712. 

AAdawit. 

Testimony  is  the  statement  or  declaration 
of  a  witness.  It  is  merely  a  species  or 
class  of  evidence.  McDonald  v.  Elfes,  61 
Ind.  279.  While  it  may  be  true  that  the 
word  '•testimony"  means  the  statement  of 
a  witness  under  oath,  yet  it  does  not  neces- 
sarily mean  that  it  is  delivered  to  a  Judicial 
tribunal.  A  deposition,  made  and  aiffirmed, 
does  contain  testimony  in  a  cause,  and  yet 
may  never  be  delivered  or  read  to  the  tri- 
bunal in  which  the  cause  is  pending.  Web- 
ster defines  the  word  "testimony"  as  a  sol- 
emn declaration  or  affirmation,  made  for  the 
purpose  of  establishing  or  proving  some  fact 
••Affidavit**  is  defined  to  be  a  statement  or 
declaration,  reduced  to  writing,  and  sworn 
to  or  affirmed  before  some  officer  who  has 
authority  to  administer  an  oath  or  affirma- 
tion. By  general  practice  affidavits  are  al- 
lowable to  present  evidence  upon  the  hear- 
ing of  a  motion,  although  the  motion  may  in- 
volve the  very  merits  of  the  action.  Accord- 
ing to  this  definition  of  the  word  ••affidavit," 
it  may  be  evidence;  and,  if  it  is  evidence, 
then  it  is  in  a  sense  testimony.  So*  that  a 
Juror  who  has  formed  an  opinion  as  to  the 
guilt  or  innocence  of  a  defendant  in  a  crim- 
inal case,  based  on  reading  an  affidavit  of  a 
witness  to  the  transaction,  is  within  the  let- 
ter of  the  Criminal  Code,  which  renders  in- 
competent Jurors  who  have  formed  or  ex- 
pressed opinions  based  on  conversation  with 
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witnesses  to  the  transaction,  or  reading  their 
testimony,  or  hearing  them  testify.  Woods 
▼.  State,  88  N.  B.  001,  908,  134  Ind.  86. 

Depositlom. 

The  word  'testimony,"  as  used  by  a  po- 
lice judge,  In  his  statement  binding  a  per- 
son oyer  for  trial,  to  the  effect  that  It  ap- 
peared by  the  testimony  that  the  offense 
mentioned  had  been  committed  and  that 
there  was  sufficient  cause  to  believe  a  desig- 
nated person  guilty  thereof,  was  used  for 
the  word  "depositions,"  which  he  took  and 
which  he  was  required  to  return  as  provided 
by  law.  The  word  "testimony"  is  used  as  a 
ssmonym  for  "deposition."  People  v.  Lee  Ah 
Ohu(^,  6  Paa  859,  860,  86  Gal.  662. 

Evidence  dlstlnsvisbed. 

The  term  'testimony,"  in  common  lan- 
guage, is  frequently  used  synonymously  with 
"evidence,"  though  "testimony,"  strictly 
speaking,  means  only  that  evidence  which 
comes  from  living  witnesses,  who  testify 
orally,  and  is  included  in  the  word  "evi- 
dence," which  is  a  more  comprehensive  term. 
Mann  v.  Hlgglns,  23  Pac.  206,  207,  83  CaL 

6a 

"Testimony"  is  a  species  of  evidence  by 
means  of  wltnesse&  The  broader  term  "evi- 
dence" includes  that  which  is  given  by  wit- 
nesses or  offered  by  documents.  Carroll  v. 
Bancker,  10  South.  187,  102,  43  La.  Ann. 
1078,  1104. 

The  words  "evidence"  and  "testimony" 
are  synonymous  in  meaning,  though  evidence 
includes  testimony,  as  well  as  all  other  kinds 
of  proof.  Noyes  v.  Pugin,  27  Pac.  548,  550, 
2  Wash.  St  653. 

The  term  "testimony"  is  not  synonymous 
with  "evidence."  So  that  a  statement  that 
a  bill  of  exceptions  contains  all  of  the  testi- 
mony offered  does  not  affirmatively  show 
that  it  contains  all  of  the  evidence  in  the 
case.  Central  Union  Telephone  Co.  v.  State, 
12  N.  B.  136,  137,  110  Ind.  203;  Kleyla  v. 
State,  13  N.  B.  255,  112  Ind.  146;  Downs  v. 
Downs,  17  Ind.  05,  06 ;  McConaha  v.  Carr,  18 
Ind.  443;  Sandford  Tool  &  Fork  Co.  v.  Mul- 
len, 1  ind,  App.  204.  206,  27  N.  B.  448;  Ga- 
zette Printing  Co.  v.  Morss,  60  Ind.  153,  157 ; 
Ingel  V.  Scott,  86  Ind.  518,  521;  McDonald 
V.  Elfes,  61  Ind.  270,  284;  Craggs  v.  Bohart 
(Ind.  T.)  60  a  W.  031,  034. 

Where  the  word  "testimony"  was  used 
as  synonsrmous  with  "evidence"  in  making  the 
case  on  appeal,  though  its  use  was  an  inac- 
curate one,  and  was  not  the  correct  one,  it 
should  be  considered  as  meaning  evidence. 
Lilly  V.  Russell  &  Co.,  44  Pac.  212,  213,  4 
OkL  04  (citing  MiUer  v.  Wolf,  63  Iowa,  233, 
18  N.  W.  880). 

"Testimony"  and  "evidence"  are  not 
synonymous  terms.    Testimony  is  a  kind  or 


species  of  evidence.  It  is,  in  a  trial,  the  por- 
tion of  the  evidence  which  may  be  g^lven 
orally  by  witnesses.  The  use  of  the  word 
"testimony"  for  "evidence"  in  the  certificate 
of  the  trial  Judge  in  the  allowance  of  a  bill 
of  exceptions,  if  the  meaning  is  obvious  or 
it  is  clear  that  the  latter  is  intended,  will 
not  render  the  document  inoperative.  €k>- 
lumbla  Nat  Bank  v.  German  Nat  Bank,  77 
N.  W.  846,  847.  66  Neb.  803. 

The  word  "testimony"  is  not  a  synonym 
of  the  word  "evidence,"  but  it  is  held  that 
where  a  bill  of  exceptions  recited  that  the 
plaintiff  introduced  the  following  testimony, 
and  the  context  made  it  clear  that  the  word 
"testimony"  referred  to  documentary  evi- 
dence, the  misuse  of  the  word  would  not  de- 
feat the  operation  of  the  Instrument.  Har- 
ris V.  Tomlinson,  80  N.  B.  214,  215,  130  Ind. 
42a 

The  word  "testimony,"  in  Laws  1884,  p. 
125,  I  30,  providing  that  the  court  may 
state  the  testimony  and  declare  the  law,  is 
equivalent  to  the  term  "evidence."  United 
States  T.  Clark,  14  Pac.  28S,  201,  5  Utah, 
226. 

TEXAS. 

Citizen  of,  see  "Citizen  of  Texaa** 

TEXAS  MONET. 

"Texas  money,"  as  used  in  a  note  for 
$125,  Texas  money,  at  its  current  price  at 
New  Orleans,  does  not  mean  gold  or  silver. 
The  term  "Texas  money"  means  that  the 
amount  named  in  the  note  should  be  paid  in 
Texas  money  or  its  equivalent  in  specie,  or 
the  amount  should  be  in  specie  by  paying 
enough  of  Texas  money  to  be  equivalent  to 
that  amount  Roberts  v.  Short;  1  Tex.  373, 
883. 

TEXT-BOOK. 

A  **text-book"  is  a  book  or  manual  used 
in  teaching;  a  book  for  students,  containing 
the  principles  of  a  science  or  any  branch  of 
learning  (Webster);  a  book  to  be  used  as  a 
standard  book  for  a  particular  branch  of 
study  for  the  use  of  students  (Stormonth); 
and  hence,  as  used  in  School  Law,  art  5,  S 
26  (Hurd's  Rev.  St  1880,  p.  1235).  provid- 
ing that  the  board  of  directors  of  each  dis- 
trict shall  not  permit  text-books  to  t>e 
changed  oftener  than  once  in  four  years, 
will  be  construed  to  include  writing  or  copy 
books.  People  v.  Board  of  Education  of 
Aurora,  51  N.  B.  633,  636,  175  IlL  0. 

Sokool  supplies. 

"Text-books,"  as  used  in  the  title  of 
Sess.  Laws  1801,  p.  334,  c.  46,  being  "An  act 
to  provide  cheaper  text-books  and  for  dls* 
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trict  ownership  of  the  same,"  will  not  be 
glTen  a  technical  meaning,  but  will  be  held 
to  Include  globes,  maps,  charts,  and  appli- 
ances which  are  proper  to  be  used  in  the 
ichools,  and  would  come  within  the  mean- 
ing of  the  term  "school  supplies'* ;  and  hence 
a  section  of  the  act  authorizing  the  purchase 
of  school  supplies  does  not  make  the  act  in- 
Talid,  as  not  expressing  its  subject  in  its 
title.  Affholder  t.  State,  70  N.  W.  644,  546, 
51  Neb.  91. 

TEXT-BOOK  BOARB. 

The  term  **text-book  board,**  as  used  in 
tbe  title  of  Act  March  2,  1901,  "An  act  to 
establish  a  text-book  board  for  the  public 
schools  of  G.  county  and  to  define  its  powers 
and  duties,**  has  not  by  either  technical  or 
ordinary  usage  acquired  a  meaning  which 
could  of  itself  Indicate  that  the  creation  of 
a  board  bearing  that  name  would  be  attend- 
ed by  the  selection  and  exclusive  use  of  text- 
books of  uniform  series  in  the  public  schools 
referred  to,  and  even  less  does  the  title  im- 
ply such  use  would  be  unchangeable  for  a 
long  time,  and  would  be  compelled  under 
forfeitures  and  penalties  or  otherwise.  If  it 
be  conceded  tliat  the  creation  of  a  body  bear^ 
lug  the  name  of  '^xt-book  board"  might 
imply  that  its  duty  would  be  the  selection 
of  teit-books,  yet  the  exercise  of  that  func- 
tion would  of  itself  be  wholly  ineffective  to 
accomplish  the  main  legislative  purpose. 
State  V.  Griggin,  81  South.  112,  118,  182  Ala. 
47. 

TEXTILE  FABRIC. 

A  textile  fabric^  Is  a  fabric  which  is 
woven  or  may  be  woven;  a  fabric  made  by 
weaylng.  Wood  v.  Allen.  Ill  Iowa,  97,  100, 
82  N.  W.  451. 

*Textile  fabrics,"  as  the  term  is  used 
in  Tariff  Act  Oct  1.  1800,  §  873,  would  in- 
dnde  embroidered  handkerchiefs  which  are 
not  hemstitched.  In  re  Qribbon  (U.  8.)  68 
Fed.  78,  81. 

THALWEG. 

The  "thalweg"  is  the  middle  of  the 
<leepest  channel  of  a  river.  State  of  Iowa 
▼.  State  of  Illinois,  13  Sup.  Ct  239,  242,  147 
U.  S.  1,  87  L.  Ed.  55;  Keokuk  &  Hamilton 
Bridge  Co.  T.  People,  84  N.  11  482,  488,  146 
III  596. 

THAN. 

See  ••Other  Than."* 


THAT. 

''That,"  as  used  In  a  cluirter  party  stip- 
alatiDg  that  the  ship  was  to  carry  out  700 


tons  measurement  of  assorted  cargo,  or  more, 
if  that  does  not  make  her  draw  over  14  feet 
of  water,  must  be  construed  as  relative  to 
both  the  preceding  words.  As  ordinarily 
used,  in  conformity  to  the  established  rules 
of  the  language,  it  would  relate  to  what  is 
signified  by  the  antecedent  word  "more," 
which  from  its  own  connection  or  relation, 
or  relation  to  the  preceding  word  '^cargo," 
clearly  implied  more  cargo  than  700  tons; 
but  to  restrict  it  to  that  alone  would  be  pro- 
ductive of  irrational  results.  Roberts  v. 
Opdyke,  40  N.  Y.  259,  261. 

**That,*'  as  contained  in  a  deed  to  a 
trustee,  to  hold  as  the  absolute  property  of 
the  grantor'9  wife,  "that  she  may  have  a 
permanent  home  for  her  life,  and  his  children 
by  her  a  pittance  after  her  death,"  is  equiv- 
alent to  "in  order  that,"  •to  the  end  that," 
and  was  never  designed  to  vest  any  interest 
or  estate  in  his  children  by  her  after  her 
death.  Fackler  v.  Berry,  25  8.  B.  887,  888, 
98  Ya.  665,  67  Am.  St  Rep.  819. 


THE. 

An  order  authorising  an  election  as  to 
the  issuance  of  bonds  provided  that  those 
voting  in  favor  of  the  issue  should  deposit 
ballote  ''For  the  bonds."  The  ballots  read 
••For  bonds,"  and  it  was  held  that  the  two 
expressions  were  equivalent  State  v.  Meta- 
ger,  26  Kan.  895,  396. 

A  count  in  stating  that  defendant  broke 
and  entered  the  iron  foundries,  machinery, 
and  apparatus,  and  tore  up,  broke  down, 
pulled  to  pieces,  prostrated,  and  destroyed 
••the  same,"  may  mean  all  these,  or  some  one 
of  these,  things;  that  is,  the  statement  may 
be  taken  disjunctively.  Hare  v.  Horton,  6 
Bam.  &  Adol.  715,  729. 

Under  Acts  25th  Qen.  Assem.  c.  62,  S  17, 
providing  that  in  order  to  sell  intoxicating 
liquors,  a  written  statement  or  consent  from 
all  resident  freeholders  owning  property 
within  50  feet  of  the  premises  where  such 
business  is  carried  on  must  be  filed,  the 
words  ••the  premises"  mean  such  premises 
as  are  actually  occupied  for  the  business, 
and  would  not  include  the  whole  of  a  build- 
ing, where  a  partition  separated  the  saloon 
from  the  other  portion.  State  v.  Mateer,  62 
N.  W.  684,  685,  94  Iowa,  42. 

"The  company,"  as  used  in  a  telegraph 
blank  limiting  the  liability  of  the  company 
for  error  or  delay  in  the  transmission  of  any 
message,  and  providing  that  no  liability  is 
assumed  for  the  error  or  neglect  of  any  other 
company,  etc,  means  the  company  to  whom 
the  message  was  originally  delivered,  and 
applies  only  to  the  contract  with  the  first 
company  for  service  to  be  rendered  on  its 
line  alone.  Squire  v.  Western  Union  Tele- 
graph Co.,  98  Mass.  282,  93  Am.  Dea  157. 
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Tbe  use  of  the  word  "the"  in  a  legacy 
of  10  shares  of  the  stock  of  a  certain  rail- 
road company  Is  ambiguous,  and  may  as  well 
refer  to  the  stock  of  the  company  In  gen- 
eral as  to  the  stock  owned  by  the  testatrix, 
and  does  not  operate  to  make  the  legacy 
specific  Harvard  Unitarian  Soc.  t.  Tufts, 
23  N.  E.  1006>  1007,  151  Mass.  76^  7  L.  B.  A. 
890. 


As  used  In  an  Insurance  policy  provid- 
ing that.  If  the  property  insured  shall  here- 
after become  mortgaged  or  Incumbered,  the 
policy  becomes  null  and  void,  "the'*  refers  to 
the  whole  property  mortgaged;  and  hence 
the  policy  Is  not  forfeited  by  a  mortgage  of 
a  portion  thereof.  Born  y.  Home  Ins.  Co. 
of  New  York,  81  N.  W.  676,  678,  110  Iowa, 
879,  80  Am.  St  Rep.  800. 


As  anj. 

In  all  our  uses  of  the  article  "the,**  It 
directs  what  particular  thing  or  tjilngs  we 
are  to  take  or  assume  as  spoken  ot  'The,*' 
says  Dr.  Lowth,  "determines  what  particu- 
lar thing  is  meant;  1.  e.,  what  particular 
thing  we  are  to  assume  to  be  meant"  Yet 
this  article  is  not  always  used  to  mean  but 
one.  Take  the  well-worn  and  well-wearing 
quotation,  "The  man  that  hath  not  music 
in  his  soul  Is  fit  for  treason,'*  etc.,  the  mean- 
ing of  the  article  is  not  exhausted  when  one 
man  is  found  with  no  music  in  himself. 
"The  man"  means  "any  man."  So,  In  a 
statute  giving  the  surrogate  the  right  to  give 
costs  to  the  party  entitled,  it  means  any  party 
entitled.  Noyes  v.  Children  Aid  Soc  (N. 
Y.)  8  Abb.  N.  C.  86,  40. 

The  article  "the"  directs  what  partlcu- 
\ar  thing  or  things  we  are  to  take  or  assume 
AS  spoken  of.  It  determines-  what  particu- 
lar thing  Is  meant;  that  is,  what  particular 
thing  we  are  to  assume  to  be  meant  Yet 
this  article  is  not  always  to  mean  but  one, 
and  as  used  tn  2  N.  Y.  Rev.  St  p.  223,  |  10, 
eonferrlng  on  the  surrogate  a  discretionary 
power  to  award  costs  to  "the  party"  who  in 
his  judgment  is  entitled  thereto,  does  uot 
prohibit  the  award  of  costs  to  more  than  one 
of  the  parties.  Noyes  t.  C^ldren's  Aid  Soc 
70  N.  Y.  481,  484. 

As  one. 

A  bill  of  lading  providing  that  in  no 
event  should  the  holder  of  such  bill  of  lad- 
ing demand  beyond  the  sum  of  $50.00,  at 
which  "the  article  forwarded"  is  hereby  val- 
ued, unless  otherwise  herein  expressed,  or 
unless  specially  insured  by  the  carrier  and 
so  specified  in  the  receipt  means  the  single 
package  received,  though  the  interior  of  the 
package  was  subdivided  into  three  boxes  or 
packages.  Bach  of  the  three  separate  boxes 
cannot  be  "the  article  forwarded";  each  of 
them  containing  the  same  substances.  Wet- 
zeU  y.  Dlnsmore.  54  N.  Y.  496,  4d& 


As  desissLAtiac  •  partloiilar  olijeet. 

"The,"  as  used  in  an  instruction  that 
though  plaintiff  was  negligent  he  was  not 
precluded  from  a  recovery,  unless  his  negli- 
gence was  the  proximate  cause  of  the  injury, 
designates  one  particular  from  a  class  or 
number,  disassociating  it  from  others  of  the 
same  class,  so  that  attention  is  thus  called 
to  the  particular  object  singled  out  of  the 
class  and  thus  individualized;  and  hence 
such  Instruction  is  erroneous,  as  instructing 
that  plaintiff  should  recover,  unless  his  neg- 

I  Ugence  was  the  sole  causal  agency  in  pro- 
ducing the  injury.    Wastl  v.  Montana  UnioD 

'  Ry.  Co.,  61  Pac  9,  16,  24  Mont  159. 

<*The"  is  the  word  used  before  nouns, 
with  a  specifying  or  particularizing  effect 
opposed  to  the  indefinite  or  generalizing 
force  of  "a"  or  "an."  United  States  v.  Hud- 
son <U.  S.)  65  Fed.  68,  71. 

In  an  instruction,  in  an  action  to  re- 
cover damages  on  account  of  a  persona] 
injury,  stating  that,  in  determining  whethn 
the  Injury  was  committed  wlUfOlly,  the  Jury 
might  consider,  with  other  circumstances  of 
the  case,  the  manner  of  the  conductor,  tbe 
force,  if  any  used  by  him,  and  the  effects 
of  his  acts,  together  with  the  presumption 
that  every  person  intends  the  natural  and 
probable  consequences  of  his  reasonable  acts, 
and  an  unlawful  intent  may  be  inferred 
from  the  conduct  which  shows  a  reckless 
disregard  of  consequences  and  willingness  to 
inflict  injury  by  purposely  and  voluntarily 
doing  the  act  with  knowledge  that  some  one 
is  In  a  situation  to  be  unayoidably  Injm^ 
thereby,  the  word  "the"  does  not  convey  to 
the  mind  the  Idea  that  the  court  was  dbar- 
acterlzlng  the  conduct  of  the  conductor,  who 
was  alleged  to  have  inflicted,  the  injuries 
for  which  the  suit  was  brought  as  reckless 
and  in  disregard  of  consequences,  and  as 
exhibiting  a  willingness  to  inflict  an  injury 
by  doing  an  act  purposely  and  yoluntarily, 
with  a  knowledge  that  some  one  was  in  a 
situation  to  be  unavoidably  Injured  thereby. 
Citizens'  St  It  Co.  v.  WiUoeby,  S3  N.  B.  627, 
62S,  134  Ind.  563. 


The  use  of  *the"  in  liquor  Tax  Law 
1896,  §  16,  providing  that  a  certified  copy  of 
the  statement  of  the  result  of  a  yote  shall 
be  filed  by  the  town  clerk,  etc.,  gives  to  those 
words  precise  and  definite  application,  thus 
making  the  words  refer  to  the  formal  return 
of  the  result  of  the  canvass  of  the  votes, 
which  must  be  made  and  signed  by  the  in- 
spectors of  the  election.  People  v.  Hamil- 
ton, 58  N.  T.  Supp.  584,  586,  27  Misc.  Kep. 
308. 

"The  same,"  as  used  In  a  demurrer  sUt- 

Ing  that  the  defendants  demur  to  each  para- 

I  graph  of   the   complaint  as   amended,  be- 

,  cause  "the  same"  does  not  state  facts  suffi- 


cient to  state  a  cause  of  action,  must  be  re- 
garded as  referring  to  each  paragraph,  and 
not  to  the  entire  complaint    Terre  Hsote 
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&  Li.  R.  Go.  T.  Sherwood,  132  Ind.  129,  31 
>.  B.  781,  782,  17  L.  R.  A.  839,  82  Am.  8t 
Rep.  239. 

Defendants  accepted  an  order  of  a  third 
person  in  favor  of  plaintiff  to  a  certain 
amount,  payable  ont  of  the  certificates  dne 
the  third  person  under  a  contract  between 
him  and  defendants,  and  specified  In  the 
order,  **the  same  not  to  be  due"  until  Sep- 
tember Ist  Held,  that  the  words  'the  same 
not  to  be  due*'  should  be  construed  to  refer 
to  the  certificates,  and  not  to  the  order, 
and  that  defendants  paid  at  their  peril  any 
person  other  than  plaintiff  for  work  for  | 
which  such  certificates  were  given.  French 
Spiral  Spring  Go.  t.  New  England  Gar  Trust 
(U.  &)  32  Fed.  44,  46. 

•rrhe  administrator,"  as  used  in  St  1857, 
c  305,   I   1,  providing  that,   where  an  et- 
ecutor  or  administrator  is  a  party  to  the  i 
snit,  the  other  party  shall  not  be  permitted ' 
to  testify  in  his  own  favor,  except  as  to  such  ' 
acts  or  contracts  as  have  been  done  or  made  ! 
before  the  probate  of  the  will  or  the  ap-  i 
pointment   of  the  administrator,   construed ' 
to  mean  only  the  administrator  bringing  the  \ 
salt,  and  not  a  former  administrator;    and  | 
hence  the  opposite  party  may  testify  as  to 
contracts  entered  into  or  transactions  had 
with  the  former  administrator.    Palmer  v. 
Kellogg,  77  Mass.  (11  Gray)  27,  2a 


Asthlasflnt: 


atlomed. 


The  use  of  the  words  'the  county,**  In 
an  Indictment  for  a  misdemeanor,  in  which 
the  name  of  the  county  is  first  written  in 
full  and  twice  thereafter  referred  to  as  the 
connty  aforesaid,  and  then  by  the  words 
'*the  county,"  Is  a  sufficient  designation  of 
the  county  first  mentioned,  though  it  might 
he  taisuffldent  in  an  indictment  for  felony, 
u  the  use  of  the  definite  article  *the"  neces- 
sarily meant  the  county  the  name  of  which 
had  been  immediately  before  three  times  re- 
peated. Banderlin  t.  States  21  Tenn.  (2 
Hmnph.)  816,  819. 

THETUELD. 
See  *'inel<Lr 


THEATER. 

See^  also,  ^Opera  House." 
As  house,  see  ''House." 

A  'theater'*  is  defined  to  be  a  building 
appropriated  to  the  representation  of  dra- 
matic spectrals;  a  place  for  show;  a  play- 
house.   Commonwealth   t.    Fox,   10    Phila. 

A  "theater**  is  a  house  for  the  exhibition 
of  dramatic  performances,  as  tragedies,  com- 
edies, and  farces;  a  playhouse,  comprehend- 
tng  the  stage,  the  pit,  the  boxes,  galleries, 
And  orchestra.  Among  the  ancients  it  slg- 
Dlfled  an  edifice  in  which  spectacles  or  shows 


were  exhibited  for  the  amusement  of  specta- 
tors, as  its  derivation  from  the  Greek  verb 
"to  see"  plainly  shows.  Rowland  v.  Kleber, 
1  Pittsb.  R.  68,  71;  Bell  v.  Mahn,  15  Ati. 
521,  523,  121  Pa.  225,  1  L.  B.  A.  884,  6  Am. 
St  Bep.  786. 

The  word  "theater**  imports  nothing 
more  than  a  stage  on  which  the  actors  play 
and  the  room  In  which  the  acting  is  done 
and  seen,  and  does  not  import  a  place  where 
valuable  goods  which  may  be  the  subject 
of  larceny  are  stored;  and  an  indictment  for 
breaking  into  and  entering  a  theater  with 
intent  to  commit  a  larceny  is  insufficient 
Lee  V.  State,  56  Ga.  477,  478. 

A  theater  is  a  house  for  the  exhibition 
of  dramatic  performances,  but  the  word 
"theater"  in  Act  1850  <P.  L.  773),  providing 
a  punishment  for  any  person  or  persous  at- 
tempting to  show,  hold,  or  exhibit  any  the- 
ater, circus,  or  menagerie,  etc.  without  a 
license,  refers,  not  to  the  place,  but  to  the 
troup  or  the  exhibition  itself — ^the  language 
being  "every  other  county  within  the  bounds 
of  which  such  theater  may  be  shown,  held, 
or  exhibited";  that  is,  in  every  county  in 
which  the  dramatic  performance  is  exhib- 
ited the  license  shall  be  paid.  Common- 
wealth V.  Keeler,  8  Pa.  Dist  R.  158, 161. 

Every  edifice  used  for  the  purpose  of 
dramatic  or  operatic  or  other  representa- 
tions, plays,  or  performances,  for  admission 
to  which  entrance  money  is  received,  not 
including  halls  rented  or  used  occasionally 
for  concerts  or  theatrical  representations, 
shall  be  regarded  as  a  "theater,"  within  the 
meaning  of  the  war  revenue  act  of  1888. 
U.  S.  Ck>mp.  St  1901,  p.  2287. 

01ve«s. 

Although  the  term  "theater**  has  an  ex- 
tended signification  and  comprehends  a  va- 
riety of  performances,  yet  it  is  conceived 
that  all  which  it  does  legitimately  compre- 
hend partake  more  or  less  of  the  character 
of  the  drama.  The  dramatic  performances 
which  are  recognised  as  belon^^ng  to  a  the- 
ater are  those  adapted  to  the  stage,  with 
the  appropriate  scenery  for  their  represen- 
tation. The  stage,  with  its  machinery  and 
appurtenances,  forms  an  essential  element 
in  the  definition  of  the  term  "theater."  A 
circus,  on  the  other  hand,  has  no  stage,  but 
a  ring,  and  the  performances  are  of  a  char- 
acter that  can  take  place  in  the  circle,  la 
the  absence  of  the  stage  and  its  appurte- 
nances. A  license  to  keep  a  theater  will  not 
protect  one  who  by  contract  with  the  li- 
censee exhibits  therein  feats  of  legerdemain 
or  slight  of  hand,  as  it  cannot  be  said  to 
be  a  dramatic  performance.  Jacko  v.  State, 
22  Ala.  78,  74. 

Opera. 

An  opera  company  need  not  be  licensed 
under  an  act  fixing  licenses  for  theaters. 
Bowland  v.  Kleber,  1  Pittsb.  B.  68,  71. 


THBATBIOAL  BUSINESS 

THEATBICAX.  BUSIHESS. 

The  term  ^'theatrical  buslneas"  Includes, 
not  only  the  pure  drama,  but  also  minstrel 
performances.  Taxing  Dist  of  Shelby  Co. 
T.  Emerson,  72  Tenn.  (4  Lea)  812,  814. 

THEATRIOAX.  PEBFOBMANCE. 

A  musical  performance  is  not  a  theat- 
rical, nor  a  dramatic,  performance,  within 
the  meaning  of  Rev.  St  Ohio,  S  7082a,  pro- 
hibiting any  theatrical  or  dramatic  perform- 
ance of  any  kind  or  description  on  Sunday. 
State  T.  Fennessy,  10  Ohio  &  &  0.  P.  Dec. 
608,  609. 


THEFT. 


"Loss  by  Theft" 
also,  "Larceny." 


Theft  is  the  fraudulent  taking  of  cor- 
poreal personal  property  belonging  to  anoth- 
er from  his  possession,  or  from  the  posses- 
sion of  some  person  holding  the  same  for 
him,  without  his  consent,  with  intent  to  de- 
prive the  owner  of  the  value  of  the  same, 
and  to  appropriate  it  to  the  use  or  benefit  of 
the  person  taking.  Pen.  Code  Tex.  1895, 
art  858;  Quitzow  v.  State,  1  Tex.  App.  65, 
68;  Sansbury  v.  State,  4  Tex.  App.  99,  100; 
Chance  v.  State,  27  Tex.  App.  441,  443,  11 
a  W.  457. 

Theft  includes  swindling  and  embessle- 
ment,  and  all  unlawful  acquisitions  of  per- 
sonal property  punishable  by  the  Penal  Codew 
Code  Cr.  Proc  art  714,  subd.  a  Theft  is 
the  fraudulent  taking  of  personal  property 
under  certain  designated  circumstances,  and 
necessarily  involves  the  idea  of  an  unlawful 
acquisition.  Whitworth  v.  State,  11  Tex. 
App.  414,  428,  429. 

An  ordinary  indictment  for  theft  will 
support  a  conviction  for  unlawfully  taking 
into  possession  and  driving  from  its  accus- 
tomed range  the  animal  of  another,  without 
the  consent  of  the  owner  and  with  intent 
to  deprive  the  owner  of  its  value;  for  Pen. 
Code,  art  749,  provides  that  if  any  person 
shall  willfully  take  into  possession  and  drive 
and  remove  from  its  accustonied  range  any 
live  stock  not  his  own,  without  the  consent 
of  the  owner  and  with  intent  to  defraud  the 
owner  thereof,  he  shall  be  deemed  guilty  of 
theft  Campbell  v.  State,  22  Tex.  App.  262, 
269.  2  S.  W.  825. 

Theft,  under  Pen.  Code,  {  8096,  includes 
all  unlawful  acquisitions  of  personal  prop- 
^ty.    Counts  v.  State,  37  Tex.  593,  594. 

Any  person  having  possession  of  per- 
sonal property  of  another  by  virtue  of  a  con- 
tract of  hiring  or  borrowing,  or  other  bail- 
ment, who  shall,  without  the  consent  of 
the  owner,  fraudulently  convert  such  proper- 
ty to  his  own  use,  with  intent  to  deprive  the 


THEFT 


owner  of  the  ralue  HI  the  same,  shall  be 
guilty  of  theft  Brooks  t.  State,  26  Tex. 
App.  184,  189,  9  S.  W.  662  (citing  Willson, 
Tex.  Cr.  Laws,  |  1292).  It  will  be  observed 
that  in  defining  this  species  of  theft,  the  in- 
tention to  appropriate  the  property  is  not 
expressly  made  an  element  of  the  offense, 
as  it  is  in  the  definition  of  theft  in  general. 
Purcelly  t.  State,  13  S.  W.  993.  994^  29  Tex. 
App.  1. 

"Theft"  is  the  fraudulent  taking  of  per- 
sonal property  from  another  with  Intent  to 
appropriate  the  same  to  the  taker's  own  use. 
That  the  taking  may  have  been  by  assault, 
or  by  violence,  and  putting  In  fear  of  life  or 
bodily  Injury,  renders  it  no  less  a  fraudulent 
taking.  Skipworth  v.  State,  8  Tex.  App.  135. 
13& 

As  am  Aootdent. 

See  "Accident— Accidental." 

Oriminal  Intent. 

"Theft"  is  the  fraudulent  taking  of  pe^ 
sonalty,  so  that  one  who  takes  property  un- 
der the  belief  that  he  has  a  right  to  take  it, 
and  that  It  is  his.  Is  not  guilty  of  theft, 
though  he  takes  it  from  an  officer  who  has 
the  possession  thereof,  who  has  levied  tbere- 
on  as  the  property  of  another.  Bullard  t. 
State,  53  S.  W.  637,  638,  41  Tex.  Cr.  R.  225. 

The  term  **theft*'  was  construed  not  to 
include  the  taking  of  a  saddle  belonging  to 
his  cousin  by  defendant,  who  wished  to  leave 
the  neighborhood  to  avoid  a  dlfilculty,  but 
who  left  with  the  cousin  more  than  sufficient 
property  to  pay  for  the  saddle^  with  a  letter 
directing  him  to  take  such  property  in  pay- 
ment; the  decision  being  based  upon  want 
of  felonious  intent  Beckham  v.  State  (Tex. 
Cr.  App.)  22  S.  W.  411. 

"Theft"  is  the  fraudulent  taking  of  prop- 
erty with  intent  to  deprive  the  owner  of  the 
value  of  the  same  and  to  appropriate  it  to 
the  use  of  the  person  taking  it  The  taking 
must  be  a  fraud  upon  the  rights  of  another, 
and  that  must  be  an  actual  and  intended 
fraud,  and  not  a  constructive  or  legal  one. 
The  crime  of  theft  is  not  constituted  by  the 
taking,  or  the  fraudulent  taking;  but  it  al- 
so Includes  the  purpose  and  Intent  to  de- 
fraud. There  must  be  an  intentional  taking 
without  the  consent  of  the  owner,  an  inten- 
tional fraud,  and  an  Intentional  appropria- 
tion, or  the  theft  is  not  complete.  Mulllns  v. 
State,  37  Tex.  337.  338. 

To  constitute  theft  of  lost  property,  the 
fraudulent  intent,  which  is  the  gist  of  the 
oflfense,  must  exist  in  the  mind  of  the  taker 
at  the  time  of  the  taking,  and  In  lost  prop- 
erty the  time  of  the  taking  is  the  time  of 
finding  the  property.  If  the  fraudulent  in- 
tent did  not  exist  at  the  time  of  taking,  no 
subsequent  ft'audulent  intent  In  relation  to 
the  property  will  constitute  theft.  State  v. 
I  Riggs,  70  Pac.  947,  951,  8  Idaho,  630. 


TtTIBBT 


THSm 


EmbenlemeBt  difltlncmiihea. 

Tbe  terms  '^eft"  and  "embeEzlement" 
cannot  characterize  tbe  same  act,  because 
they  are  repn^ant  to  and  irreconcilable  with 
eacb  otber.    United  States  y.  Thomas  (U.  S.) 

69  Fed.  588,  590. 

"Theft,"  as  distinguished  from  "embes- 
ilement,"  is  taking  prc^erty  of  another  from 
tbe  possession  of  the  owner  with  intent  to 
defrand.  "Embeczlement/'  as  distinguished 
from  "theft,"  is  taking  property  of  another 
In  the  possession  of  the  accused  with  intent 
to  defraud.  The  crimes  are  essentially  the 
same,  but  most  unfortunately  are,  for  the 
purposes  of  prosecution,  entirely  distinct 
The  one  demands,  as  an  essential  element,  a 
trespass,  a  breach  of  technical  possession; 
the  other  cannot  be  committed  unless  the 
element  of  trespass  or  breach  of  technical 
possession  is  absent  The  former  is  a  crime 
at  common  law;  the  latter  is  a  statutory 
offense.     State  y.  Hanley,  89  Atl.  148,  149, 

70  Conn.  265. 

*'Theft"  is  the  fraudulent  taking  of  per- 
wnal  property  under  certain  designated  cir- 
cnmstances,  and  necessarily  inYolves  the  idea 
of  unlawful  acquisition,  thereby  differing 
from  embezzlement  which  is  the  fraudulent 
conversion  of  similar  property  after  its  pos- 
session has  been  lawfully  acquired.  Simco 
Y.  State,  8  Tex.  App.  406,  407. 

Fraudulent  takiiic. 

See  •'Fraudulent  Taking.*^ 

Lave«By  syauaymwiis, 

**Theft"  is  a  popular  name  for  larceny. 
State  T.  Boyce,  65  Ark,  82,  83,  44  S.  W.  1043. 

Blackst<me  regards  'theft"  as  synony- 
mous with  "larceny."  It  is  the  felonious  tak- 
ing and  carrying  away  of  the  personal  goods 
of  another.  Mathews  v.  State,  36  Tex.  675, 
676  (citing  4  Bl.  Gomm.  230). 

''Theft"  is  defined  as  a  proper  term  for 
larceny,  and  is  used  by  Blackstone  as  syn- 
onymous with  the  latter  word,  and  as  de- 
Bciiptlye  of  one  and  the  same  offense.  Hence 
it  is  held  that  the  word  "theft"  describes  a 
crime,  and  is  synonymous  with  larceny;  so 
that  a  recital  In  an  executive  warrant  for 
extradition,  stating  that  the  party  sought  to 
be  extradited  was  charged  with  theft,  was 
sufficient  People  t.  Donohue,  84  N.  Y.  43& 
442. 

Bwlmdllss. 

Bee  -Swindle— Swindling.** 

nEPT  BOTBk 

'Theft  bote"  as  defined  by  Blackstone, 
wcnrs  "where  the  party  robbed  not  only 
^ws  the  felon,  but  also  takes  his  goods 
Agafii,  or  other  amends,  on  the  agreement 
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I  not  to  prosecute."  This  is  frequently  called 
'compounding  a  felony,"  and  was -formerly 
held  to  make  a  man  an  accessory.  Forshner 
V.  Whitcomb,  44  N.  H.  14,  16;  Common- 
wealth T.  Pease,  16  Mass.  91,  93. 

THEFT  FBOM  THB  PEBSOH. 

See,  also,  "From  the  Person.** 

"Theft  from  the  person"  Is  an  offense 
distinct  from  any  other  theft,  and  the  pun- 
ishment prescribed  theref  w  is  not  limited  the 
same  as  for  other  thefts.  The  two  essential 
elements  of  theft  from  the  person  are  that 
the  property  was  taken  from  the  person,  and 
that  it  was  so  taken  without  the  knowledge 
of  the  person  from  whom  it  was  taken,  or 
so  suddenly  as  not  to  allow  the  Injured  per- 
son time  to  resist  It  can  transpire  only  in 
the  county  of  the  actual  overt  act  of  taking, 
and  hence  that  county  is  the  county  of  the 
▼enue.  Gage  r.  State,  22  Tex.  App.  123, 
127,  2  S.  W.  638. 


THEFT  OF  A1IIMAI.S. 

The  words  "theft  of  animals,"  in  a  bail 
bond,  describing  the  offense  of  which  the 
principal  is  accused,  Imports  the  theft  of  a 
species  of  animals  which  are  subject  to 
theft,  and  therefore,  as  the  words  neces- 
sarily mean  an  offense  known  to  the  law, 
their  use  is  sufficient,  without  describing  the 
nature  of  the  animals  alleged  to  have  been 
stolen.  Vlyian  y.  State,  16  Tex.  App.  262, 
264. 

THEFT  OH  Ifa^KD  OB  AFLOAT. 

A  bill  of  lading  recited  that  a  ship  com> 
pany  would  not  be  liable  for  any  loss  or  in- 
Jury,  etc.,  of  goods  transported,  from  theft 
on  land  or  afloat,  etc.  Held,  that  the  clause, 
'*theft  on  land  or  afloat"  should  not  be  con- 
strued to  exempt  the  company  from  a  theft 
committed  by  the  purser,  who  was  placed  in 
charge  of  the  articles  by  the  company  Itself. 
Spinette  v.  Atlas  S.  a  Co.  (N.  Y.)  14  Hun,. 
100,  105. 

THEIR. 

As  olL 

"Theh:  roads,'*  as  used  in  Act  111.  Feb. 
12,  1855,  providing  that  all  railroad  com- 
panies incorporated  under  the  laws  of  the 
state  were  empowered  to  make  contracts 
and  arrangements  with  each  other  and  with 
railroad  corporations  of  other  states  for  leas- 
ing or  running  their  roads  or  any  part  there- 
of, by  the  grammatical  and  natural  con- 
struction, includes  roads  of  Illinois  corpora- 
tions as  well  as  roads  of  corporations  of 
other  states.  St  Louis,  V.  ft  T.  H.  R.  Co. 
V.  Terre  Haute  &  I.  R.  CJo.,  12  Sup.  Ot  953^ 
955,  145  U.  S.  893,  86  L.  Ed.  748. 


THEIR 


6940 


THEM 


**Their,"  as  need  in  a  will  directing  trus- 
tees to  pay  annually  from  the  income  of 
the  estate  the  proper  sum  for  the  respect- 
able maintenance  of  the  testator's  son  and 
his  wife  and  his  children,  to  them  jointly  or 
to  either  of  them,  during  their  joint  lives, 
or  for  their  use  and  benefit,  etc.,  should  be 
construed  to  apply  to  the  children,  as  well 
as  to  the  parents.  Sargent  y.  Bourne,  47 
Mass.  (6  Mete.)  82,  49. 

"Their,"  as  used  in  an  indictment  char- 
ging the  defendant  with  the  taking  of  prop- 
erty belonging  to  two  owners  from  a  house, 
with  intent  to  take  the  property  from  the 
possession  of  the  owners,  or  either  of  them, 
without  their  consent,  refers  to  them  col- 
lectively, and  is  not  tantamount  to  negativ- 
ing the  consent  of  each  of  them,  and  there- 
fore the  indictment  is  insufficient  Young 
y.  State,  59  S.  W.  890,  891,  42  Tex.  Or.  R. 
301. 

As  Importiiig  Joint  obllKatloii. 

The  word  "their"  imports  a  joint  obliga- 
tion. Ck)ttrell  y.  Hathaway,  66  N.  W.  096, 
597,  108  Mich.  619  (citing  Edwards  v. 
Hughes,  20  Mich.  289;  Miller  v.  Bay  Circuit 
Judge,  41  Mich.  326,  2  N.  W.  26;  Geiges  v. 
Grelner,  68  Mich.  153,  155,  36  N.  W.  48; 
Sword  y.  Lenawee  Oircuit  Judge,  71  Mich. 
284,  285,  88  N.  W.  870). 

As  Implying  ownersldp* 

A  fire  policy  to  insured  oa  "their  four- 
story  stone  or  brick  building"  is  an  assertion 
by  the  insured  that  they  were  the  owners  of 
the  property,  but  it  did  not  mean  that  they 
held  it  by  a  technical  legal  title.  It  did  not 
mean  that  the  insured  had  the  conveyance 
of  the  perfect  title  at  law.  If  the  insured 
were  the  owners  of  the  property,  in  so  far 
as  to  have  the  entire  beneficial  interest,  and 
in  case  of  loss  to  lose  the  whole  value  of  the 
property,  then  they  were  owners  as  set  forth 
in  the  policy,  and  the  property  was  their 
property  as  stated  in  the  policy.  Gaylord  v. 
Lamar  Fire  Ins.  Co.,  40  Mo.  13,  17,  93  Am. 
Dec  289. 

THEIB  OHUJDBEH. 

"Their  children,"  as  used  in  a  life  policy 
payable  to  the  wife  of  the  assured,  and,  In 
the  event  that  she  died  before  him,  then  to 
their  children,  mean  the  children  common 
to  the  assured  and  his  wife.  Evans  v.  Op- 
perman,  13  a  W.  812,  76  Tez.  203. 

THEIB  DEATH. 

A  will  devising  land  to  two  sons  named, 
"and  after  their  death  to  their  children," 
mesint  the  death  of  the  survivor,  and  created 
a  life  estate,  with  remainder  to  their  chil- 
dren as  purchasers  on  the  death  of  the  sur- 
vivor. Jones  y.  Cable,  7  AtL  791,  792,  114 
Pa.  580. 


THEIB  JOINT  AMD  HATUBAZi  ZJVES. 

A  marriage  settlement  between  parties 
"during  their  joint  and  natural  lives"  means 
during  their  joint  lives  and  the  life  of  each 
of  them.    Smith  v.  Oakes,  14  Sim.  122,  124. 

THEIB  LIVES. 

Where  a  testator  directed  his  executm 
to  procure  a  suitable  residence  for  his  daugh- 
ter at  an  expense  not  exceeding  $6,000,  and 
to  hold  the  same  in  trust  for  her  and  her 
son  during  thehr  lives,  devising  the  property 
over,  the, term  "during  their  lives"  clearly 
imported  an  Intention  on  the  part  of  the  tes- 
tator to  give  an  interest  during  their  joint 
lives  and  the  life  of  the  survivor,  which,  on 
her  death  before  the  testator's  death,  did  not 
lapse,  but  went  to  the  son  for  life.  Dow  v. 
Doyle,  103  Mass.  489,  ^1. 

An  agreement  to  pay  an  annuity  to  a 
husband  and  wife  "during  their  natural 
lives"  binds  the  party  to  pay  the  annuity 
during  the  joint  lives  of  the  husband  and 
wife  and  during  the  .life  of  the  survivor. 
Douglas  V.  Parsons,  22  Ohio  St  526. 


THEIB  OWH  lAMD. 

In  Act  Me.  March  16, 1836^  authorizing  t 
corporation  to  erect  and  maintain  a  mill- 
dam  on  their  own  land,  across  the  head  of 
Little  River  Harbor,  the  words  "on  their  own 
land"  merely  meant  to  exclude  any  inference 
that  the  Legislature  intended  to  authorize 
the  corporation  to  take  the  lands  of  others 
for  that  purpose,  and  did  not  limit  the  words 
"across  the  head  of  [the]  harbor,"  so  as  to 
prevent  the  dam  from  crossing  the  main 
channel.  Parker  t.  Cutler  Milldam  Go.,  20 
Me.  853,  856,  87  Am.  Dec  66L 


THHIBPABT. 

"Their  part,**  as  used  in  a  will  devisiDg 
property  to  testator's  children,  and  directing 
that,  in  the  event  of  the  death  of  any  of 
them,  'their  part"  be  given  to  their  children, 
means  *the  part  of  such  dead  child."  An- 
drews T.  Andrews,  54  Tenn.  (7  Heisk.)  234, 
243. 

THEM. 

''Them,'*  as  used  in  a  will  reciting:  "I 
give  and  bequeath  to  my  daughter  Catbe^ 
ine,  married  to  Samuel  Melsenhelter,  the  one- 
eighth  part  of  my  estate  to  them.  Those 
that  I  have  advanced  to  them  in  my  lifetime 
towards  their  legacies  shall  be  all  equalized. 
that  they  all  may  share  alike" — ^means  the 
same  and  refers  to  the  same  persons  as  the 
previous  pronoun  "those,"  and  makes  the 
bequest  one  to  the  husband  and  wife^  to 
which  the  husband,  surviving  the  wife,  is 
entitled.  "Them"  Is  a  pronoun,  and  in  grant- 
mar  comes  in  instead  of  repeating  the  two 
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last  named  persons.  Brery  person  oses  the 
word  "him,"  Instead  of  repeating  the  name 
of  the  person  referred  to,  and  uses  the  word 
'they"  or  "them,"  Instead  of  repeating  the 
oames  of  the  persons  spoken  of.  "He"  or 
"him,"  'they"  or  •*them/'  in  writing  or  in 
coDTersation,  are  not  unmeaning,  nor  eren 
ragne,  when  they  refer  to  persons  just  nam- 
ed before.  Hamm  t.  Meisenhelter  (Pa.)  9 
Watts,  d49,  361. 

As  alL 

'Them,"  as  used  in  a  will  directing  trus- 
tees to  pay  annually  from  the  income  of  the 
estate  the  proper  sum  for  the  respectable 
maintenance  of  the  testator's  son  and  his 
wife  and  his  children,  to  them  Jointly  or  to 
either  of  them  during  their  Joint  lives,  or 
for  their  use  and  benefit  etc.,  should  be 
construed  to  apply  to  the  children,  as  well  as 
to  the  parents.  Sargent  y.  Bourne,  47  Mass. 
(6  Mete)  32,  49. 

The  use  of  the  word  "them,"  instead  of 
*%"  in  Consolidation  Act,  §  1769,  providing 
that  the  board  of  coroners  may,  for  cause, 
remove  the  physicians  appointed  by  them, 
warrants  the  construction  that  one  coroner 
cannot  remove  an  incumbent,  even  though 
the  latter  was  appointed  by  such  coroner. 
People  V.  Zncca,  78  N.  Y.  Suppr  311,  31%  36 
Misc.  Rep.  260. 

As  themselTes. 

In  a  deed  reading  that  ''B.  and  wife, 

party  of  the  first  part,  for  them ,  heirs, 

executors,  and  administrators,  do  covenant,^' 
etc.,  the  covenants  are  somewhat  obscure, 
but  are  susceptible  to  being  made  clear. 
The  word  "them**  should  be  read  "them- 
selves." The  following  words,  "heirs,  exec- 
vtors,  and  administrators,"  are  under  our 
statute  surplusage,  and  it  is  unnecessary  to 
insert  them  in  order  to  bind  them,  on  the 
principle,  recognised  by  our  statute,  that  the 
heir  is  bound  for  all  demands  against  his 
ancestor  to  the  extent  of  the  real  estate 
which  he  may  inherit.  Baker  v.  Hunt,  40 
III  264,  265,  89  AuL  Dec.  346. 

THEM  AT.T., 

The  use  of  the  words  "them  all,"  in  a 
will  devising  a  slave  and  her  child  to  A.,  but 
directing  that,  in  case  of  the  death  of  A. 
without  a  child,  testator  leaves  "them  all" 
to  other  designated  beneficiaries,  cannot  be 
restricted  to  the  children  of  the  slave  bom 
after  the  death  of  the  testatrix,  but  includes 
the  slave  and  her  family.  Moye  v.  Moye,  58 
N,  C.  359.  360. 

THEM  AHB   THEIB   HEIB8   AXD   AS- 
SIGNS. 

The  use  of  the  phrase  "^o  them  and  their 
heirs  and  assigns,  forever,"  in  the  devise  of 
a  emtingent  remainder  to  certain  devisees, 


does  not  describe  the  devisees,  but  the  quan- 
tity of  their  estate,  or,  in  other  words,  that 
the  estate  to  be  taken  by  virtue  of  the  pra> 
viouB  words  is  an  estate  in  fee.  Thomson 
V.  Lundington,  104  Mass.  193,  194. 

THEN. 

The  wood  "then"  means,  when  used  as 
a  word  of  reasoning,  "in  that  event,"  or  "in 
that  case,"  or  "therefore."  It  also  means 
"at  that  time^"  or  'Immediately  afterwards." 
Dudley  v.  Porter,  16  Ga.  613,  617. 

•*The  word  'then'  may  be  used  either  as 
a  word  of  reasoning  or  of  time,  when  it  is 
used  in  the  limitation  of  estates  or  in  fram- 
ing  contingencies,  unless  something  in  the 
context  makes  a  different  meaning  for  it 
necessary.  'It  Is  to  be  regarded,'  said  Lord 
Hardwicke,  in  Beauclerk  v.  Dormer,  2  Atk. 
311,  'as  a  word  of  reference,  but  it  may  be 
used  on  such  occasions  in  its  grammatical 
sense;  that  is,  as  an  adverb  of  time.'  In 
such  case  the  context  should  plainly  show 
that  it  was  so  used  before  effect  is  thus  giv- 
en to  it  When  it  is  employed  in  the  former 
sense,  it  is  synonymous  with  the  phrase  In 
that  event,'  or  In  that  case';  when  in  the 
latter,  with  the  words,  *at  that  time.' "  Har- 
ris  V.  Smith,  16  Ga.  545,  557. 

In  a  grammatical  sense  "then"  is  an 
adverb  of  time;  but  in  limitations  of  estates, 
in  framing  contingencies,  it  is  a  word  of 
reference,  and  relates  to  a  determination  ef 
the  first  limitation  in  the  estate  where  the 
contingency  arises.  Beauclerk  v.  Dormer, 
2  Atk.  308,  311;  Blgge  v.  Bensley,  1  Brown^ 
Ch.  187, 190. 

"Then,"  in  a  will,  is  not  ordinarily  a 
word  which  points  to  the  time,  but  only  to 
the  event  which  has  taken  place.  Gundry 
V.  Plnniger,  7  Eng.  Law  &  Bq.  148,  151. 

•Then,"  as  used  in  Code  Civ.  Proc.  | 
2458,  providing  that,  to  entitle  a  Judgment 
creditor  to  maintain  proceedings  supplemen- 
tary to  execution,  the  execution  must  have 
been  issued,  if  the  Judgment  debtor  is  then 
a  resident  of  the  state,  refers  to  the  com- 
mencement of  the  special  proceedings. 
Schenck  v.  Irwin,  15  N.  Y.  Supp.  55,  56,  60 
Hun,  361. 

As  At  tliat  time. 

The  word  "then,"  as  an  adverb,  means 
at  that  time,  referring  to  a  time  specified, 
either  past  or  future.  It  has  no  power  in 
itself  to  fix  a  time.  It  simply  refers  to  a 
time  already  fixed.  Mangum  v.  Piester,  16 
S.  0.  316,  329. 

•*Then,"  as  used  in  a  contract  containing 
a  proviso  that,  if  defendant  shall  sell  or 
lease  certain  machines  in  any  foreign  coun- 
try at  less  rates  than  those  in  this  country, 
then  the  royalty  rate  to  be  paid  shall  be  a 
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certain  per  cent  In  lien  of  the  per  cent 
thereinbefore  prorided,  Is  nsed  as  an  adyert) 
of  time,  bearing  the  meaning  of  '*at  that 
time."  National  Sewing  Mach.  Co.  v.  WUl- 
cox  &  Gibbs  Sewing  Mach.  Co.  (U.  S.)  74 
Fed.  557,  559,  20  C.  C.  A.  654. 

The  word  **then*'  may  mean:  First,  at 
that  time;  secondly,  afterwards,  or  soon 
afterwards.  A  bill  of  exceptions  showed  the 
following  entry:  ''Defendant  then  filed  mo- 
tion for  new  trial,  as  follows.**  As  it  is  the 
settled  law  that  the  bill  of  exceptions  must 
show  affirmatively  that  the  motion  for  new 
trial  was  filed  within  four  days,  excluding 
intervening  Sundays,  after  the  trial,  the  use 
of  the  word  "then"  is  insufficient;  for  the 
word  "then**  does  not  show  that  the  motion 
was  filed  at  the  time  of  the  trial,  and  there- 
fore within  the  statutory  limit,  or  after- 
wards; for  that  is  not  necessarily  limited  to 
the  four  days  allotted  for  such  motion. 
Bruns  v.  Capstick,  62  Mo.  App.  57,  59. 

"Then,"  as  used  in  a  conveyance  de- 
scribing the  land  by  a  course  from  a  certain 
point  to  another  point,  then  to  a  tree,  then 
to  another  tree,  etc.,  "means  afterwards,  im- 
mediately afterwards,  or  at  that  time,  and 
fluch  is  the  meaning  In  all  surveys;  that  is, 
as  soon  as  the  surveyor  comes  to  a  deter- 
mination of  one  line,  he  commenced  running 
the  next.*'  Hammond  v.  Ridgely*8  Lessee 
<Md.)  5  Har.  &  J.  245,  259,  9  Am.  Dec.  522. 

The  word  "then,**  in  a  clause  in  a  will 
giving  property  to  testator's  wife  during  her 
life,  and  after  her  death  or  remarriage  "I 
give  •  •  •  the  sam.e  unto  all  my  chil- 
dren then  living,"  etc.,  was  used  as  an  ad- 
verb of  time,  and  not  as  a  conjunction,  sig- 
nifying merely  "In  that  case,"  or  "in  that 
event  or  contingency."  Thran  v.  Herzog,  12 
Pa.  Super.  Ct  551,  559. 

.  The  word  "then,"  In  a  will  giving  tes- 
tator's property  to  certain  beneficiaries,  and 
providing  and  directing  that,  "if  either  ben- 
eficiary die  without  child  or  children,  then 
all  the  legacies  given  them  shall  vest  and 
be  considered  as  my  estate,"  means  "at  the 
time,"  which  is  the  natural,  plain,  simpla 
construction  of  the  word.  Gibson  v.  Hard- 
away,  68  Ga.  370,  37a 

The  word  **then,"  in  a  devise  of  property 
to  a  certain  beneficiary,  but  providing  that, 
"should  the  beneficiary  die  without  leaving 
any  issue,  then  the  property  should  go  to 
another,"  plainly  refers  to  the  event,  to  the 
happening  of  that  contingency,  and  not  to 
the  time  at  which  the  last  beneficiary's  right 
should  commence.  Hennessy  v.  Patterson, 
«6  N.  Y.  91,  301. 

The  word  "then,*'  In  a  will  directing 
that,  if  testator's  grandson  should  "die  leav- 
ing no  lawful  heirs,  then  in  that  case  it  is 
my  will,"  etc.,  is  plainly  used  as  an  adverb 
of  time,  because  it  is  in  Immediate  Juxtapo- 


sition with  the  phrase  "in  that  oase.^    Har- 
ris V.  Smith,  16  Ga.  546^  557. 

A  chattel  mortgage  provided  that  the 
mortgagee  might  take  possession  whenever 
he  deemed  himself  insteure,  and  authorized 
him  to  "then  dispose  of  the  property  by 
sale."  etc.  Held,  that  the  word  "then"  ap- 
plied to  and  meant  the  time  when  the  mort- 
gagee deemed  himself  insecure,  and  did  not 
relate  to  the  time  when  he  was  permitted  to 
foreclose  after  default,  thus  giving  the  mort- 
gagee the  right  to  sell  at  once  after  taking 
possession  on  deeming  himself  insecure. 
Schmittdiel  v.  Moore,  60  N.  W.  279,  280,  101 
Mich.  590. 

As  immediately* 

"Then  or  at  any  time  after,**  as  used  in 
Laws  1882,  c.  197,  §  5,  authorizing  water 
commissioners  of  Amsterdam  to  condemn 
lands,  and  providing  that,  in  case  the  com- 
missioners take  possession  of  land  without 
having  the  same  condemned,  the  owner 
may  "then  or  at  any  time  after"  apply  for 
the  appointment  of  commissioners  to  ascer- 
tain his  compensation,  are  used  in  the  sense 
of  "immediately,"  "forthwith,"  or  "at  once," 
so  that  the  statute  of  limitations  begins  to 
run  against  the  owner's  claim  Immediately 
on  the  taking  possession  of  the  land  by  tbe 
commissioners.  In  re  Clark,  26  N.  Y.  Supp. 
214^  215,  74  Hun,  294. 

Death  of  taker  referred  to. 

On  the  devise  of  certain  property  to 
testator's  widow,  and  on  her  death  *then  my 
said  estate  shall  be  equally  divided,"  the 
term  "then**  refers  to  the  death  of  the  wW/ 
ow.  Schwencke  v.  Haffner,  46  N.  T.  Sn^ 
937,  938.  18  App.  Div.  182. 

In  a  will  devising  certain  property  to 
testator's  son  during  life,  remainder  to  his 
children,  if  any,  but,  in  the  event  of  his  leav- 
ing no  children,  the  property  then  to  revert 
to  testator's  estate,  the  word  "then"  is  an 
adverb  of  time,  and  relates  to  the  time  of 
the  death  of  the  son  and  to  his  leaving  no 
child  or  children  at  that  time.  Sanford  v. 
Sanford,  58  Ga.  259.  260. 

The  word  "then,"  in  a  clause  in  a  will 
devising  property  to  testator's  grandson,  and 
directing  that,  "in  case  of  his  death  at  any 
time  without  issue,  I  then  give  and  be- 
queath" the  property  given  to  him  to  anoth- 
er, refers  to  the  time  of  the  death  of  tbe 
grandson.  Appeal  of  Snyder,  95  Pa.  174, 182 
(quoted  in  Re  Miller's  Estate,  22  Atl.  KHi, 
145  Pa.  561). 

The  word  "then,"  in  a  will  in  which 
testator  gives  real  estate  to  his  son,  and  di- 
rects that,  if  the  son  die  without  issue,  then 
at  his  decease  the  said  property  shall  go  to 
others.  Is  to  be  construed  as  referring  to  the 
time  of  the  death  of  the  son.  Sinnlckson  v. 
Snitcher,  14  N.  J.  Law  (2  J.  S.  Green)  53^  59. 
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In  WtUdDB  Y.  South,  7  Term  K  655, 
iDToMng  a  will  In  which  a  leasehold  was 
bequeathed  to  P.  and  the  heirs  of  his  body 
lawfully  begottMi,  and  th^r  heirs  and  as- 
signs, forever,  but.  In  default  .of  such  is- 
iiie,  then,  after  his  decease,  to  go  over,  etc.. 
Lord  Kenyon  considered  tiie  words  "then 
after  his  decease"  as  clearly  pointing  to  the 
death  of  P.  as  the  time  when  the  estate 
would  Test.  Chlsm's  Adm'r  y.  Williams,  29 
Ma  288;  296. 

Where  a  will  directed  that  the  residuary 
estate  of  the  testator  at  the  death  of  his 
daughter  should  be  divided  "equally  amongst 
all  my  nephews  and  nieces,  and  also  all  the 
children  of  my  said  nieces  and  nephews,  who 
may  then  be  living,  so  that  each  of  my  said 
nieces  and  nephews  and  grand  nieces  und 
nephews  shall  receive  and  be  paid  an  equal 
share  thereof,"  the  words  ''who  may  then 
be  living*'  refer  to  the  time  of  the  daughter's 
death,  and  apply  equally  to  nieces  and  neph- 
ews and  grand  nieces  and  nephews,  each 
one  of  whom,  living  at  the  time  of  the 
daughter's  death,  should  receive  an  equal 
share:  Bigelow  v.  Clap,  48  N.  B.  1037,  1038, 
166  Mass.  88. 

"Then,"  as  used  in  a  wOl  giving  prop- 
erty to  the  widow  as  long  as  she  lives,  and 
after  her  decease  to  be  equally  divided  be- 
tween children  then  living,  referred  to  the 
time  of  his  wife's  death;  and  the  children 
who  are  living  at  that  time  were  the  only 
children  entitled  to  take,  unless  it  should 
appear  that  on  the  true  construction  of  the 
whole  will,  and  to  effectuate  a  clear  inten- 
tion appearing  in  other  parts  of  it,  the  words 
"then  living"  ought  to  be  rejected  as  re- 
pugnant   Tawney  v.  Ward,  1  Beav.  568,  666. 

Where  a  testator  directed  that  the  res- 
idue of  his  estate  should  remain  in  the  con- 
trol of  his  executors  and  their  successors 
until  the  decease  of  the  last  survivor  of  the 
life  annuitants,  and  that  then  the  said  res- 
idue, with  all  accumulated  interest,  should 
be  equally  divided  among  his  grandchildren, 
BO  distributed,  and  to  their  heirs,  etc.,  for^ 
ever,  the  word  "then"  in  the  residuary  clause 
has  reference,  not  only  to  the  period  of  dis- 
tribution, but  also  to  the  persons  who  shall 
take,  though  in  some  instances  it  is  con- 
strued in  the  former  sense  only,  and  hence 
the  grandchildren  will  take  a  contingent  re- 
mainder in  such  residue.  Hale  v.  Hobson, 
45  N.  E.  913,  915,  167  Mass.  397. 

"Then,"  as  used  in  a  deed  conveying 
property  to  a  certain  person  and  to  the  heirs 
of  his  body,  and  in  default  of  such  issue 
then  to  the  surviving  sons  and  daughters  of 
t  certain  other  person,  etc.,  denotes  the  time 
when  the  interest  vests  in  them  as  at  such 
grantee's  death,  as  well  as  the  persons  to 
take;  that  is,  those  who  shall  tiien  be  the 
sarrlTors  of  such  grantee.  Westbrooke  v. 
Homeyn  (U.  S.)  29  Fed.  Cas.  732,  784. 


"Then  be  living,"  as  used  in  a  will  pro- 
viding for  the  distribution  of  the  surplus  at 
the  death  or  marriage  of  the  testator's  wid- 
ow among  the  nearest  relatives,  or  the  heirs 
of  their  bodies,  as  then  be  living,  refers  to 
the  time  when  the  distribution  is  to  be  made, 
and  limits  it  to  the  surviving  issue,  or  de- 
ceased's nearest  relatives.  Hall  v.  Wiggln, 
29  Atl.  671,  673,  67  N.  H.  89. 

Where  testator's  will  directed  that  on 
the  happening  of  a  certain  contingency  a 
trust  fund  should  be  conveyed  to  H.,  or,  if 
he  be  dead,  to  his  then  heirs  at  law,  "then 
heirs"  meant  his  heirs  who  would  have  been 
entitled  as  of  the  time  when  the  convey- 
ance would  have  been  made  to  him,  had  he 
then  been  living.  Proctor  v.  Clark,  27  N. 
B.  678,  674, 154  Mass.  45, 12  L.  R.  A«  721,  724. 

Death  of  testator  referred  to. 

The  word  "then"  is  an  adverb  of  time, 
and  usually  relates  to  some  antecedent  pe- 
riod or  event.  As  used  in  a  will  devising 
the  testator's  residuary  estate  to  all  his  chil- 
dren who  might  then  be  living,  it  relates  to 
the  death  of  the  testator.  In  re  Cresson's 
Estate  (Pa.)  8  Phila.  207,  20& 

"The  cases  are  common  which  hold  that 
adverbs  of  time,  such  as  *when,'  then  after,' 
from  and  after,'  etc.,  in  the  devise  of  a  re- 
mainder limited  upon  a  life  estate,  are  to 
be  construed  merely  as  relating  to  the  time 
of  the  enjoyment  of  the  estate,  and  not  to 
the  time  of  its  vesting  in  interest,  and  that 
the  law  favors  such  a  construction  of  a  will 
as  will  avoid  the  disinheritance  of  remain- 
dermen, who  may  happen  to  die  before  the 
determination  of  the  precedent  estates.  In 
Connelly  v.  O'Brien,  166  N.  Y.  406,  60  N.  B. 
20,  the  Court  of  Appeals  carried  this  doc- 
trine so  far  as  to  hold  that,  where  testator 
gave  his  property  to  his  widow  during  her 
life  and  to  such  of  his  children  that  should 
then  be  slive,  the  adverb-  was  intended  by 
him  to  refer  to  the  time  of  his  own  death, 
and  not  to  that  of  his  widow,  and  that  con- 
sequently a  daughter,  who  survived  him,  but 
died  before  the  widow,  took  a  vested  share." 
Ackerman  v.  Ackerman,  71  N.  T.  Bupp.  780, 
781,  63  App.  Div.  870. 

'As  in  €hmt  ease  or  event* 

i  "Then,"  as  used  by  a  testator  in  be- 
queathing a  fund  in  trust  for  the  benefit  of 
his  four  children,  each  to  receive  one-fourth 
of  the  income  for  life,  "and  upon  the  de- 
cease of  each  then"  one-fourth  of  the  corpus 
or  residue  to  go  to  the  use  of  his  child  or 
children  who  should  attain  the  age  of  25 
years,  is  not  an  adverb  of  time,  but  merely 
means  "in  that  case."  Appeal  of  Coggins, 
16  Atl.  579,  581,  124  Pa.  10,  10  Am.  St  Rep. 
565. 

"Then,"  as  used  in  a  will  providing  that, 
on  the  death  of  any  child,  then  its  Sbare 
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should  go  to  the  lasne  of  the  child  so  dying, 
is  not  an  adverb  of  time,  but  should  be  con- 
strued to  mean  "in  that  event,"  and  the  child 
to  take  a  vested  estate.  Colonial  City  Trac- 
tion Go.  Y.  Kingston  City  R.  Co.,  47  N.  B. 
812,  818,  168  N.  Y.  540. 

"Then,"  as  used  in  a  will  by  wlilch  tes- 
tatrix gave  property  to  two  devisees,  pro- 
viding that,  in  case  of  the  death  of  one  of 
them,  then  the  property  should  go  to  the  sur- 
vivor, refers  to  the  event  itself,  and  not  to 
the  time  of  its  occurrence.  One  of  the  inter- 
pretations of  "then"  by  lexicographers  1b  'In 
that  case."  Ash  v.  Ooleman  (N.  Y.)  24  Barb. 
646,  647. 

**Then,"  as  used  In  a  will  devising  real 
estate  to  testator's  wife  to  hold  during  her 
lifetime,  and  then  to  descend  to  testator's 
heirs,  Is  to  be  construed  as  meaning  "in  that 
evenV'  referring  to  the  death  of  the  wife. 
Bunting  v.  Speek,  21  Pac.  288,  298,  41  Kan. 
424,  8  L.  R.  A.  690. 

"Then,"  as  used  in  a  will  providing  that 
"if  my  wife,  the  said  Mary  Anne,  shall  re- 
main single  during  the  minority  of  her  chil- 
dren, then  she  shall  at  their  maturity  give 
to  said  children,"  etc..  Is  to  be  understood, 
not  as  Indicating  the  point  of  time  when  the 
payment  to  the  children  is  to  be  made,  for 
that  is  fixed  at  their  maturity,  but  is  simply 
equivalent  to  the  phrase  "in  that  event" 
Rose  V.  McHose's  Ex'rs,  26  Mo.  690,  696. 

The  word  "then,"  as  used  by  a  testator, 
who,  after  having  used  expressions  which, 
though  containing  no  word  of  Inheritance, 
would,  standing  by  themselves,  have  given  a 
fee  simple  absolutely  to  his  grandchildren, 
added  a  provision  "that  the  property  willed 
by  me  to  the  said  grandchildren  should  be 
held  in  common,  and.  If  either  of  them  should 
depart  this  life  without  leaving  living  issue, 
then  and  in  that  case  the  survivor,  or  the 
heirs  of  his  body,  shall  inherit  all  the  prop- 
erty and  estate  devised  to  both  of  them,"  1m 
used  as  an  adverb  of  time,  so  that  the  latter 
words  referred  to  a  death  either  before  or 
after  testator's  death,  and  each  grandson  took 
a  determinable  fee,  defeasible  by  his  death 
without  leaving  issue,  leaving  the  other 
grandson  surviving.  First  Nat  Bank  v.  De 
Pauw  (U.  8.)  76  Fed.  775,  780. 

The  word  "then,"  in  a  bequest  of  personal 
property  in  trust  to  A.  and  his  heirs  and 
assigns,  forever,  but  directing,  in  case  he 
should  die  before  arriving  at  the  age  of  21 
years,  then  the  property  shall  go  to  other  ben- 
eficiaries, only  emphasizes  the  event  upon 
which  the  gift  becomes  absolute,  and  refers 
back  to  the  words  relating  to  A.,  which  pre- 
cede. It  is  as  though  the  testator  had  said, 
"In  case  of  the  death  of  my  son  A.,  in  that 
event,  or  in  such  case,  I  give."  Baker  v. 
Southerland  (N.  Y.)  6  Dem.  Sur.  220,  223. 

In  construing  a  clause  in  a  will  that  "in 
«ase  my  said  son  C.  decease  leaving  issue. 


then  to  provide  and  distribute  said  share  to 
and  among  said  issue  In  the  same  way  the 
laws  of  the  commonwealth  for  the  time  being 
would  divide  and  distribute  the  same,"  the 
court  said:  ."The  word  'then,'  although  in  a 
strictly  grammatical  sense  an  adverb  of  time, 
is  nevertheless  often  used  for  the  purpose  of 
denoting  an  event  or  contingency,  and  Is 
equivalent  to  the  words  In  that  evenf  or  in 
that  case.*  Such  is  often  its  popular  signifi- 
cation, and  in  this  sense  it  is  frequently  used 
in  legal  Instruments  to  designate  llnzitatioDs 
of  estates  or  future  contingencies  on  whicb 
they  are  made  to  depend.  In  this  sense,  to 
point  out  a  contingency  or  event,  and  not  to 
mark  a  precise  time,  we  think  it  was  used  by 
the  testator  In  the  sixth  clause  of  his  will." 
Hall  V.  Priest  72  Mass.  (6  Gray)  18,  24. 

The  word  "then,"  as  used  In  a  will 
whereby  a  testator  devised  the  residue  of  his 
estate  to  his  executors,  in  trust  to  be  invest- 
ed and  the  income  applied  to  the  use  of  his 
children  until  the  youngest  child  became  21 
years  of  age,  when  the  estate  was  to  be  di- 
vided equally  among  the  children,  and  pro- 
viding that  should  either  of  the  children  die, 
leaving  issue,  before  the  testator's  death  and 
before  the  time  fixed  for  distribution,  then 
such  issue  should  take  the  share  to  which 
the  parent  of  such  child  would  be  entitled,  if 
living,  means  merely  "in  that  event"  In  re 
Moloughney,  78  N.  Y.  Supp.  698,  699,  67  App. 
Div.  148. 

"Then,"  as  used  in  a  lease  of  a  farm,  in- 
cluding a  peach  orchard,  for  a  term  of 
three  years,  which  lease  provided  that  the 
tenant  might  use  the  peach  orchard  for  a 
longer  period,  unless  a  sale  of  the  farm  was 
made,  and,  if  so,  then  the  orchard  was  to  be 
appraised,  was  not  employed  as  an  adverb  of 
time,  fixing  the  period  when  the  appraise- 
ment was  to  be  made,  but  of  contingency* 
to  wit  the  sale  of  the  farm.  Pintard  v.  Ir- 
win, 20  N.  J.  Law  (Spencer)  497,  606. 

Time  of  enjoyment  referred  to. 

The  word  "then,"  when  used  in  a  de- 
vise of  a  remainder  limited  upon  a  particular 
estate,  determinable  on  an  event  which  must 
necessarily  happen,  and  used  to  designate 
the  time  of  the  happening  of  such  event  is 
to  be  construed  as  relating  merely  to  the 
time  of  the  enjoyment  of  the  estate,  and  not 
to  the  time  of  its  vesting.  Haug  v.  Schu- 
macher, 64  N.  Y.  Supp.  310,  813,  60  App.  Di?. 
562;  Ackerman  v.  Ackerman,  71  N.  Y.  Supp. 
780,  781,  63  App.  Div.  870;  Moore  v.  Lyons 
(N.  Y.)  25  Wend.  119,  144;  Sheridan  v. 
House,  *43  N.  Y.  (4  Keyes)  569,  589,  4  Abb. 
Dec.  218,  219;  Livingston  v.  Greene,  52  N. 
Y.  118,  123;  Ackerman  v.  Gorton,  67  N.  Y. 
63,  66;  Nelson  v.  Russell,  31  N.  E.  1008, 1009, 
135  N.  Y.  137;  Canfleld  v.  Fallon,  67  N.  Y. 
Supp.  149,  154,  43  App.  Div.  561,  26  Misc. 
Rep.  345;  Hersee  v.  Simpson*  48  N.  B.  890, 
891,  154  N.  Y.  496. 
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'^lieii,**  at  used  In  ttm  grant  of  a  re* 
malnder,  did  not  import  a  contingency,  or 
make  anything  necessary  to  precede  the  Test- 
ing of  a  remainder,  bnt  only  expressed  the 
time  when  the  remainder  shall  take  effect  in 
possession,  and  not  when  it  shonld  become 
Tested.  Mlddleton's  Heirs  t.  Middleton's 
DeTlseea  (Ky.)  43  S.  W.  677  (dtlng  Williams 
T.  WUliams.  91  Ky.  547,  554,  555,  16  S.  W. 
361;  Williamson  t.  Williamson,  67  Kj.  [18 
a  Hon.]  329.  375). 

In  a  beqnest  wherein  the  testator  gaye 
a  certain  snm  in  trust  for  his  son,  the  inter- 
est to  be  nsed  for  such  son's  benefit  nntil  he 
waa  of  lawful  age^  then  the  principal  to  be 
his,  or  hl8  heirs  and  assigns  foreTer,  '^en" 
has  reference  to  the  time  when  the  property 
shall  come  into  such  son's  possession,  so  that 
the  property  Tested  in  such  son  upon  the 
death  of  the  testator;  such  son  haTing  sur- 
viTed  the  testator,  but  dying  during  his 
minority.  Newberry  t.  Hlnman,  48  Conn. 
130,  132. 

Testator's  will,  after  dCTlsing  the  resi- 
due of  his  real  estate  to  his  daughters,  and 
the  surviTors  of  them,  untU  death  or  mar- 
riage, proTided  as  follows:  "After  the  mar- 
riage or  death  of  my  surTlTlng  daughters,  the 
estate  herein  deTised  shall  descend  to  those 
persons  who  may  then  be  entitled  to  take  the 
same  as  my  heirs."  Held,  that  the  word 
"then"  designated  the  time  when  they  should 
come  into  the  enjoyment  of  that  which  was 
deTised  to  them,  and  was  not  inserted  by 
way  of  description  of  the  persons  who  were 
to  take.    DoTe  y.  Torr,  128  Mass.  38,  40. 

A  CQUTeyance  to  one  for  life,  and  on  his 
death  'then  to  go"  to  C,  creates  a  present 
estate  in  remainder  In  0.;  the  words  "then 
to  go''  meaning  that  the  possession  and  en- 
joyment of  the  property  shall  go  to  him  on 
the  death  of  the  life  tenant  Chambers  t. 
Chambers*  88  N.  S.  834^  837, 189  Ind.  111. 

"Then,"  as  used  In  a  will  directing  that, 
If  any  of  the  testatoi^s  children  should  die 
without  heirs,  then  the  property  bequeathed 
to  them  should  be  equally  dlTided  among  the 
balance  of  his  heirs,  shows  that  the  limita- 
tion oTor  Is  to  take  effect  at  the  time  of  the 
death  of  the  first  taker,  the  Immediate  off- 
spring of  the  testator,  without  issue  then 
Uylng.  Gray  t.  Bridgef orth,  33  Miss.  312,  335 
(citing  BTans  t.  Wells,  26  Teun.  [7  Humph.] 
559,  568;  LoTing  t.  Hunter,  16  Tenn.  [8 
Yerg.]  4,  29;  Hickman  t.  Quinn,  14  Tenn. 
I6Yerg.]96). 

"Then,"  aa  used  in  a  will  glTlng  a  leg- 
acy to  the  testator's  wife  of  the  diTidends  of 
certain  stock  for  her  life,  which  he  directed 
shonld  be  continued  in  the  same  stock,  then 
to  be  shared  equally  by  his  children  that 
shonJd  be  then  llTing,  refers  to  the  death  of 
the  wife.   ReeTes  t.  Brymer,  4  Yes.  693,  698. 

As  used  in  a  will  by  which  testator  be- 
queathed the  residue  of  his  real  and  personal 


estate  to  his  daughter  absolutely  on  her  at- 
taining 2U  or,  in  case  of  her  decease  before 
that  time,  to  the  testator's  wife,  if  llTing, 
then  in  further  trust  to  pay  the  produce  of 
the  residuary  estate  to  and  among  the  chil- 
dren of  my  sister  Ann,  to  be  dlTlded  among 
them  share  and  share  alike,  the  word  "then'* 
meant  the  period  at  which  the  gift  was  to 
take  effect  in  possession,  and  not  the  period 
of  the  daughter's  death.  Hetherington  t. 
Oakman,  2  Younge  &  C.  Ch.  299,  301. 

Where  testator  deTised  land  to  his  ex- 
ecutors, to  hold  the  same  in  trust  for  the 
llTes  of  testator's  two  grandsons,  but  not  to 
exceed  16  years,  and  at  the  end  of  the  16 
years  to  sell  the  land  and  dlTlde  it  between 
such  grandsons  and  the  issue  of  such  of  them 
as  may  be  then  dead,  leaTing  such  issue  or 
serTants  then  surTlTlng,  the  words  "then 
dead"  and  **then  surrlTlng"  should  be  con- 
strued as  referring  to  the  end  of  the  16-year 
period,  unless  shortened  by  death  of  both 
grandsons  before  that  time.  In  re  Valen- 
tine, 13  N.  T.  Supp.  444,  445,  59  Hun,  619. 

''Then,"  as  used  in  a  will  wherein  a  hus- 
band deTised  his  personal  estate,  to  be  laid 
out  in  securities  and  the  interest  of  the 
whole  to  be  paid  to  his  wife  for  her  life,  and 
after  her  decease  the  principal  to  be  paid  to 
his  sist»r  and  her  children,  or  such  of  them 
as  should  be  then  llTing,  means  the  same 
as  the  precedent  words,  ''after  her  decease," 
and  those  words  are  not  to  be  construed  to 
mean  after  her  natural  death,  but  after  the 
determination  of  her  Interest  by  natural 
death,  cItU  death,  forfeiture,  or  otherwise. 
Dansen  y.  Hawes,  1  Amb.  276b 

A  testator  left  his  property  to  trustees, 
the  Income  to  be  paid  to  his  wife  and  chil- 
dren during  their  Utcs;  the  will  proTlding: 
"At  the  decease  of  the  last  surTlTor  of  my 
said  children,  if  my  said  wife  shall  not  then 
be  llTing,  but,  if  llTing,  then  upon  her  death 
this  trust  shall  cease;  and  I  glTO,  dcTlse,  and 
bequeath  all  the  estate  which  shall  then  be 
held  In  trust  under  this  will  to  my  grandchil- 
dren, who  shall  then  be  llTlng,"  etc.  In  con- 
struing this  will  the  court  said:  ''The  gram- 
matical, as  well  as  the  legal.  Import  of  the 
words  'I  glTO,  doTlse,  and  bequeath,'  etc., 
glTcs  a  Tested  interest  The  death  of  the 
last  surTiTor  of  the  trustees  refers,  not  to 
the  time  of  the  Testing,  but  to  the  time  for 
the  trust  to  cease.  The  words  are  not  to  be 
carried  ot^,  so  as  to  qualify  the  words  of  the 
gift  therein  represented  in  connection  with 
the  gift  They  are  not  repeated  in  connec- 
tion with  the  gift,  nor  OTen  referred  to  by 
use  of  the  adTcrb  then,'  as  'I  then  glTC,  de- 
Tise,'  etc;  but  aU  refemce  to  them  is  omit- 
ted. The  sentence  is  complete,  and  couTcys 
to  the  professional  mind  a  distinct  and  un- 
equlTOcal  legal  meaning,  a  present  gift 
Time  is  in  no  sense  attached  to  its  sub- 
stance. Later  in  the  sentence  the  word 
then'  is  u«ed:    'All  the  estate  which  shall 
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ttien  be  held  In  trast*  Bat  it  Is  there  used 
for  the  purpose,  not  of  indicating  the  time 
when  the  estate  is  to  Test,  but  for  the  pur- 
pose of  pointing  out  the  subject  of  the  gift 
The  word  then'  is  again  used  in  tliis  con- 
nection: *To  my  grandchildren  who  shall 
then  be  Hying.'  It  is  here  used  to  point  out 
the  persons  who  are  to  take,  and  not  to  in- 
dicate the  time  when  the  estate  is  to  Test" 
Famam  y.  Famam,  2  Atl.  825,  832,  53  Conn. 
26L 

Where  a  testator  devised  a  portion  of  his 
estfi^e  in  trust  to  his  executors  to  pay  the 
income  to  his  grandson  during  his  life,  and 
the  principal  at  their  discretion,  and,  in  case 
he  should  die  without  issue,  then  on  his 
death  to  pay  said  principal  to  W.  and  S.,  by 
the  words  "then  to  pay"  he  merely  indicated 
the  time  when  the  right  of  possession  is  to 
begin,  and  did  not  postpone  the  vesting. 
Roosa  T.  Harrington,  M  N.  B.  1,  4,  171  N. 
T.  841. 

Sequenee  denoted. 

"Then,"  as  used  in  a  subdivision  of  a 
will,  beginning  with  the  words:  "Further, 
my  said  executors  and  trustees  shall  then 
pay  over  the  following  gifts  and  t>equests, 
namely,"  etc.,  does  not  denote  anything  more 
than  an  order  of  sequeuce,  and  will  not  be 
construed  of  itself  to  make  the  legacies  fol- 
lowing them  residuary,  nor  to  import  a  pref- 
erence. Porter  v.  Howe,  54  N.  B.  265,  257, 
173  Mass.  52L 

"Then,"  as  used  in  a  will,  providing  that 
"I  give  all  my  estate  to  my  wife  during  her 
life,  and  then  to  such  of  my  children,"  etc., 
is  used  in  the  sense  of  "second,"  and  serves 
to  indicate  the  order  of  a  gift  Connelly  v. 
O'Brien,  58  N.  Y.  Supp.  45,  46,  40  App.  Div. 
574. 

Subsequent  time  imported. 

In  an  action  on  account  for  goods  sold, 
defendant  pleaded  as  to  a  certain  parcel 
that  "on  a  certain  day,  at  the  plaintiff's  re- 
quest, he  delivered  certain  goods  to  a  third 
person;  that  it  was  then,  to  wit,  on  the  day 
and  year  aforesaid,  in  consideration  thereof, 
agreed  between  them  that  plaintiff  should 
accept  such  delivery  to  a  third  person  in 
discharge  of  the  debt  as  to  the  certain  par- 
cel; and  that  plaintiff  did  then  accept  such 
delivery  In  full  satisfaction  and  discharge." 
The  word  "then"  was  capable  of  being  con- 
strued as  meaning  "at  the  same  time,"  but 
was  also  susceptible  of  meaning  that  the 
alleged  agreement  took  place  subsequent  to 
the  delivery  of  the  goods,  and  its  use,  there- 
fore, rendered  the  plea  ambiguous.  8tead  v. 
Boyer.  1  C.  B.  782,  786. 

THEN  AND  THEBB. 

"Then  and  there,"  when  used  In  an  In- 
dictment, must  be  referred,  to  that  antece- 


dent to  which  the  tenor  of  the  indictment  or 
the  principle  of  law  require  it  should  refer, 
whether  exactly  according  to  the  rules  of 
syntax  or  not.  Jeffries  v.  Commonwealth, 
94  Mass.  (12  Allen)  145,  152. 

"Then  and  there,"  as  used  in  indict- 
ments, specifying  the  time  and  place  of  the 
conmiisslon  of  the  crime,  is  sufficient  as  an 
allegation  that  all  the  acts  alleged  in  the 
indictment  occurred  at  such  time.  "It  is 
undoubtedly  a  rule  in  criminal  pleading  that 
every  material  fact  must  be  alleged  with  the 
venue  and  be  charged  as  done  at  seme  time 
and  place.  This  is  usually  done,  after  the 
time  and  place  have  been  definitely  stated, 
by  the  words  *then  and  there.*  In  this  in- 
dictment  the  assault  is  averred  technically 
at  a  time  and  place,  thereby  giving,  etc.,  the 
mortal  blow.  The  present  participle  is  often 
thus  used  as  an  express  averment  We  think 
that,  without  violation  to  the  grammatical 
construction,  the  whole  may  be  read  as  one 
sentence,  averring  acts  done  simultaneously, 
so  that  the  term  then  and  there'  applies  to 
all  the  facts  thus  averred."  Turns  v.  Com- 
monwealth, 47  Mass.  (6  Mete.)  224,  234. 

At  the  trial  of  a  crime  the  averment  of  the 
date  means  at  any  time  within  the  statute 
of  limitations,  and  the  subsequent  reference, 
"then  and  there,"  means  at  any  such  time 
and  at  any  place  within  the  county.  Dreyer 
V.  People,  176  lU.  590,  588,  52  N.  B.  872. 

Where  one  fact  is  alleged  in  an  indict- 
ment with  time  and  place,  the  words  "theo 
and  there,"  subsequently  used  as  to  the  oc- 
currence of  another  fact,  necessarily  import 
that  the  two  were  co-existent,  and  are  a 
sufficient  statement  of  the  time  and  place 
of  the  second  occurrence.  Palmer  v.  People, 
28  N.  E.  ISO,  131,  138  111.  856,  32  Am.  St 
Rep.  146. 

The  allegation  that,  in  consideratioD 
that  the  plaintiff  had  "then  and  there"  de- 
livered to  the  defendant  a  certain  horse  io 
exchange  for  a  certain  horse  of  the  defend- 
ant, and  that  the  defendant  "then  and  there'* 
promised  that  the  latter  horse  was  sound, 
meant  that  the  acts  or  undertakings  of  the 
parties  were  concurrent  and  simultaneous. 
Wlghtman  v.  Carlisle,  14  Vt  296,  299. 

"Then  and  there,"  as  used  in  an  indict- 
ment charging  that  the  defendant  did  then 
and  there  with  force  and  arms  beat  the 
plaintiff,  refers  to  the  time  and  place  where 
the  assault  was  made,  and  not  to  the  county 
in  the  margin  of  the  indictment  Kennedy 
V.  Commonwealth,  6  Ky.  (3  Bibb)  490,  491. 

"Then  and  there,"  as  used  in  the  con- 
cluding part  of  an  Indictment  against  one 
for  being  present  and  abetting  a  murder, 
refers  to  the  act  which  caused  the  death, 
and  not  to  the  time  and  place  of  the  death. 
State  V.  riey  (S.  C.)  2  Brev.  888,  347,  4  Am 
Dec.  583. 
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An  indictment  charging  that  B.  unlaw- 
Mlj  and  willfully  did  in  a  certain  room  keep 
a  certain  slot  machine  is  not  defective  be- 
cause the  words  "then  and  there'*  do  not 
precede  the  words  "keep  a  certain  slot  ma- 
cbine";  the  time  and  place  being  distinctly 
alleged.  Bobel  y.  People,  50  N.  E.  322,  323, 
173  111.  19,  64  Am.  St  Rep.  64. 

A  caption  stating  that  "at  a  court  of 
oyer  and  terminer  and  general  gaol  deliyery 
held  on  the  fourth  Tuesday  in  May,  1827,  by 
tbe  oath  and  affirmation  of  good  and  lawful 
men  sworn,  affirmed,  and  charged  to  inquire, 
it  is  presented,"  is  sufficient,  though  the  cap- 
tion omits  the  phrase  'then  and  there,'*  com- 
monly inserted  in  such  captions  after  the 
words  "sworn,  affirmed,  and  charged." 
State  Y.  Price,  11  N.  J.  Law  (6  Halst)  203, 
210. 

iBdeflaito  tlm«  Indloated. 

The  words  **then  and  there,"  In  an  in- 
dictment alleging  that  a  charter  election  was 
duly  held  in  a  certain  ward  on  the  7th  of 
March,  and  duly  continued  until  and  in- 
clnding  the  10th  of  March,  and  charging  that 
A.  did  then  and  there  illegally  YOte  at  such 
election,  Ydthout  otherwise  designating  the 
day  on  which  the  ofTense  was  committed, 
is  insufficient  to  describe  such  day,  as  the 
words  may  refer  to  any  day  between  the 
7tb  and  10th  of  March,  incluslYe.  State  y. 
Day,  74  Me.  220,  221. 

The  use  of  the  words  ••then  and  there," 
In  an  indictmenti  after  seYcral  distinct  times 
have  been  stated  i»  the  indictment,  is  bad 
for  nncertainty.    State   y.   Hayes,   24   Mo. 

858,  aeo. 

The  words  ••then  and  there"  are  relative, 
and  refer  to  some  foregone  aYcrment,  and ' 
their  meaning  is  to  be  determined  by  the  alle- : 
gatlon  to  which  they  refer.  If  that  is  a  single 
act  done,  and  it  then  avers  that  "then  and 
there"  another  fact  occurred,  it  necessarily 
imports  that  the  two  acts  were  precisely  co- 
existent, and  the  word  then  refers  to  the 
precise  time.  In  the  case  of  Rex  y.  Wil- 
liams, 2  Leach,  Gr.  Gas.  529,  the  averment 
was  that  the  accused  on  a  certain  day  made 
an  assault,  and  on  the  same  day  inflicted  a 
wound.  Non  constat,  said  the  court,  that 
it  was  at  the  same  time.  But  if  the  indict- 
ment had  observed  the  usual  form,  that  he 
made  an  assault  and  then  and  there  inflicted 
the  wound,  it  would  be  averred  to  be  simul- 
taneous, because  the  assault  was  a  single 
act  But  where  the  antecedent  averment  flzes 
no  precise  time  and  alleges  no  precise,  single, 
definite  act,  the  word  •^en,"  used  after- 
wards, fixed  no  one  definite  time;  and  so, 
where  an  indictment  averred  that  defendant 
on  a  certain  day  tiad  in  his  possession  10 
counterfeit  bank  bills,  and  that  he  had  then 
tnd  there  aided  and  assisted  in  rendering 
cuient  etdi  of  tha  said  bills,  the  use  of  the 


word  ••then"  might  be  taken  as  meaning  that 
he  had  10  single  bills,  one  at  a  time,  at  10 
different  times  on  that  day.  Edwards  v. 
Commonwealth,  36  Mass.  (19  Pick.)  124,  126. 

Unless  an  indictment  states  a  time  when 
as  well  as  a  place  where  the  offense  was 
committed,  the  adverbs  "then"  and  "there" 
have  no  antecedent  time,  and  the  objection 
is  good  on  motion  in  arrest  State  v.  Slack, 
30  Tex.  354*  365. 

Where  a  complaint  in  a  prosecution  for 
exposing  for  sale  and  selling  intoxicants 
without  a  license  charges  that  defendant, 
on  the  1st  day  of  June,  1894,  and  divers  oth- 
er days  and  times  between  that  day  and  the 
filing  of  the  complaint,  exposed  and  kept  for 
sale,  without  license  or  authority  to  then 
and  there  expose  or  keep  for  sale,  the 
words  "then  and  there"  apply  to  the  whole 
period  from  the  stated  time  to  the  filing 
of  the  complaint,  and  cannot  be  construed 
as  charging  the  commission  of  an  offense 
only  on  the  day  named.  Commonwealth  v. 
Manning,  42  N.  B.  95,  164  Mass.  547. 

As  Instantly. 

••Then  and  there,"  as  used  in  an  indict- 
ment for  murder,  alleging  an  assault  on  R. 
on  a  certain  day  and  that  it  resulted  in  a 
mortal  wound,  "of  which  said  mortal  wound 
the  said  R.  then  and  there  died,"  will  be  • 
construed  to  mean  "instantly,"  and,  hence, 
to  state  with  sufficient  accuracy  the  time  of 
death.  Commonwealth  y.  Robertson,  88  N. 
B.  25,  26,  162  Mass.  90. 

As    time    and    plaoa    prewlonsly    men- 
tioned. 

Where  an  indictment  specifies  a  certain 
date  in  the  caption  and  another  date  in  the 
body  thereof,  and  the  phrase  ••then  and 
there"  is  afterwards  used  in  the  indictment, 
it  will  be  construed  as  referring  to  the  date 
last  mentioned.  Commonwealth  v.  McKen- 
ney,  80  Mass.  (14  Gray)  1,  2. 

••Then  and  there,"  as  used  In  an  Indict- 
ment, means  the  time  and  place  last  previ- 
ously mentioned  therein.  State  v.  Hurley, 
71  Me.  854,  355. 

The  words  •'then  and  there,"  as  used  in 
an  indictment,  are  words  of  reference,  and, 
when  time  and  place  have  once  been  named 
with  certainty,  it  is  sufllcient  to  refer  to 
them  afterwards  by  these  words,  and  they 
will  have  the  same  effect  as  if  the  time  and 
place  were  actually  repeated.  These  words 
also  refer  to  the  time  and  place  last  speci- 
fied, unless  there  be  some  phrase  connected 
therewith  which  shows  that  a  different  ref- 
erence is  intended.  State  y.  Cotton,  24  N. 
H.   148,   146. 

When  time  is  once  mentioned  In  any 
part  of  the  information  or  Indictment,  it 
may  subsequently  be  laid  as  the  time  of  the 
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commission  of  the  offense  by  words  of  ref- 
erence, as  'then  and  there,"  with  the  same 
effect  as  If  It  were  actually  repeated,  and 
likewise,  where  the  time  Is  laid  In  one  connt, 
It  may  be  laid  In  subsequent  counts  by  such 
words  of  reference;  but  such  reference  Is 
not  sufficient  where  more  than  one  time  is 
laid  In  the  part  of  the  pleading  referred  to 
by  the  words,  because  it  would  not  appear 
to  which  time  such  words  applied.  United 
States  V.  Peuschel  (17.  S.)  116  Fed.  642,  648 
(cltlDg  Jane  y.  State,  3  Mo.  61;  State  t. 
Hayes,  24  Mo.  358;  Commonwealth  t.  Moore, 
65  Mass.  [11  Oush.]  600;  State  y.  Day,  74  Me. 
220). 

"Then  and  there,"  as  used  In  an  indict- 
ment, after  stating  the  date  of  the  assault 
and  that  the  deceased  then  and  there  died 
therefrom,  the  word  «*then''  has  relation  to 
that  time,  and  the  word  "there"  to  the  place 
preylously  stated.  State  y.  Luke,  16  8.  W. 
242,  248,  104  Mo.  663. 

"Then  and  there,"  as  used  in  an  Indict- 
ment, are  words  of  reference,  and  mean  a 
time  and  place  last  preylously  stated  in  an 
Indictment,  and  haye  the  same  effect  as  If 
the  words  designating  time  and  place  were 
actually  repeated.  State  y.  Cotton,  24  N.  H. 
(4  Fost)  143,  146. 

'Then  and  there,"  as  used  in  an  indict- 
ment, subsequent  to  an  allegation  of  an  oc- 
currence alleged  with  time  and  place,  refers 
to  the  same  point  of  time.  Commonwealth 
y.  Butterick,  100  Mass.  12,  17. 

"Then  and  there"  is  a  reaffirmation  of 
allegations  of  time  and  place  in  traversable 
averments.  The  rule  requiring  time  and 
place  to  be  repeated  in  traversable  aver- 
ments, though  strictly  required  in  capital 
cases.  Is  not  so  much  regarded  in  indict- 
ments for  Inferior  offenses,  '^hen  and 
there"  need  not  be  repeated  to  an  averment 
which  merely  declares  a  legal  conclusion. 
State  v.  Willis,  2  Atl.  848,  840,  78  Me.  70. 

The  words  "then  and  there,"  in  an  al- 
legation In  an  indictment  for  arson  that 
defendant  burned  a  certain  bouse  then  and 
there  occupied,  controlled,  and  owned  by 
him,  refers  to  the  time  and  county  previ- 
ously stated,  and  is  a  sufficient  statement  of 
the  locus  In  quo  of  the  house  burned.  Baker 
V.  State,  8  S.  W.  23,  24,  25  Tex.  App.  1,  8 
Am.   St   Rep.   427. 

THEN  BEING. 

Where  a  testator  directed  his  wife's 
debts  and  funeral  expenses  to  be  paid  out  of 
the  estate,  then  gave  the  rest  then  being 
unto  trustees,  by  the  phrase  "then  being" 
the  testator  meant  that  which  the  trustees 
would  hold  after  the  payment  of  the  wife's 
debts  and  funeral  expenses.  Bauemschmidt 
v.  Bauemschmidt.  54  AtL  637,  642,  97  Md. 
3S. 


TUBJI  DUB. 

The  words  "then  due,"  as  contained  in 
a  mortgage,  stating  that  it  was  given  to  se- 
cure the  sum  of  $100  "and  other  indebted- 
ness which  may  then  be  due"  the  mortgagee 
by  the  mortgagor,  refer  to  the  time  when 
the  $100  was  to  become  due.  Moore  y.  Tei^ 
ry,  60  S.  W.  998,  1000,  66  Ark.  393. 

THEN  IN  FOBCE. 

"Then  in  force,"  as  used  in  Act  Feb.  4, 
1857,  providing  that  the  provisions  of  the 
act  should  not  apply  to  any  actions  com- 
menced, nor  to  any  cases  where  the  rights 
of  action  or  of  entry  should  have  accrued, 
before  the  time  when  the  act  took  effect,  but 
that  the  same  should  remain  subject  to  the 
"laws  then  in  force,"  means  the  laws  to 
force  when  the  statute  was  passed  and  has 
no  reference  to  the  laws  in  force  at  the  time 
of  the  accrual  of  a  cause  of  action.  Gilker 
v.  Brown,  47  Mo.  105,  110. 

THEN  IN  OFFIC& 

"Then  in  office,"  as  used  in  Gen.  Law 
1872,  I  3,  providing  that  the  city  officers 
then  in  office  should  continue  to  exercise  the 
powers  conferred  upon  like  officers  in  this 
act  until  their  successors  should  be  elected 
and  qualffied,  in  case  the  act  is  adopted  by 
the  people  of  a  dty  at  an  election  in  lieu  of 
a  special  charter,  is  to  be  construed  as  mean- 
ing the  officers  of  the  dty  holding  their  of- 
fice at  the  time  of  such  election,  and  not 
candidates  elected  for  such  offices  at  such 
election.    Crook  y.  People,  106  lU.  237,  246. 

THEN  NEXT. 

Rev.  St  c.  85,  I  13,  providing  that  an 
appeal  from  a  Judgment  of  a  Justice  may  be 
taken  at  any  time  within  24  hours  after  the 
entry  of  the  Judgment  in  the  court  of  common 
pleas  "then  next  to  be  held  in  the  same  coun- 
ty," means  the  court  held  next  after  the  en- 
try of  Judgment  by  the  Justice,  though  before 
the  taking  of  the  appeal.  Mclniffe  y.  Wheel- 
ock,  67  Mlass.  (1  Gray)  600»  603. 

THEN  STOOKHOU>EBS. 

Where  the  report  of  a  corporation  gives 
its  assets  and  debts  on  a  certain  date,  and 
the  names  of  its  then  stockholders,  the  term 
"then  stockholders"  has  reference  to  the  ex- 
isting stockholders  at  the  date  fixed  in  tbe 
report  American  Grocery  Co.  y.  Pratt,  55 
N.  Y.  Bupp.  467,  468»  36  App.  Diy.  152. 

THENCE. 

See  "From  Thence.** 

"Thence,"  as  used  in  tbe  description  of 
land*  means  from  that  place;   and  where  a 
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call  for  land  la  west  to  tbe  west  line  of  said 
block,  thence  soutli  along  the  east  line  of  said 
block,  it  is  an  impossible  and  insufficient 
description  of  land.  Tracy  t.  Harmon,  43 
Pac  500,  601,  17  Mont  46S. 

THENOEFOBTBEi 

See  'ITrom  Thenceforth," 

THEOLOGICAL  EDUCATION. 

A  will  by  which  testatrix  proTided  for 
the  payment  of  the  expenses  of  a  "collegiate 
and  theological  education"  for  certain  of  her 
relatlTes  in  case  they  chose  to  take  adyan- 
tage  of  anch  proviaions,  means  "such  an 
academic  and  theological  training  as  is  prac- 
tical and  suitable  to  prepare  a  person  to  be  a 
minister  of  the  gospel,  and  it  would  be  im- 
proper to  construe  the  phrase  diaJunctlTely, 
K>  as  to  permit  a  collegiate  education  not 
followed  by  a  theological  course."  Shepard 
T.  8hQ;iard,  17  AtL  173»  174^  67  Conn.  24. 


THEORETICAL  INCH. 

A  "theoretical  inch,"  in  reference  to  wa- 
ter power,  is  a  stream  of  water  having  a 
crosfl-section  area  at  right  angles  with  its 
ilow  of  one  square  inch  and  moving  witli  a 
Telocity  due  to  the  giyen  head.  Jackson 
MUling  Co.  V.  Chandos,'  52  N.  W.  759,  761.  82 
Wis.  437  (citing  JanesYlUe  Cotton  Mills  t. 
FoTd«  52  N.  W.  764,  82  Wis.  416,  17  U  R.  A. 
564). 


THEORY. 

The  terma  •'theory"  and  "theories,**  as 
used  in  a  pleading,  relate  to  the  basis  of  lia- 
bility or  the  grounds  of  defense.  South  Bend 
Mfg.  Ga  T.  Uphart,  89  N.  Bl  906,  909, 12  Ind. 
App.  185. 


THERAPY. 

'Therapy"  la  the  treatment  of  disease, 
and  surgery  is  therapy  of  a  distinctly  oper- 
ative kind.  Stewart  t.  Baab^  55  Minn.  2Q,  21, 
56  N.  W.  26a 


THERL 

See  "Then  and  There." 
There  is  glTcn,  see  "Give." 

"There,"  as  used  alone,  is  a  word  of  rery 
oncertaln  meaning.  It  must  in  some  way  be 
confined  as  to  locality  before  it  conveys  any 
definite  idea;  and  thus  a  letter  authorizing  a 
party,  if  he  is  still  there,  to  draw  a  draft  on 
tbe  writer,  would  be  sufficient  to  authorize 
the  payment  of  the  draft  upon  presentation 
wherever  the  party  was  and  render  the  writ- 


er liable.    Posey  t.  Denyer  Nat  Bank,  41 
Pac.  684,  686,  7  Colo.  App.  lOa 

THERE  BE,  AKB  HEBEBT  18,  QRAHT- 
EB. 

'There  be^  and  hereby  is,  granted,"  as 
used  in  an  act  of  Ck>ngress  which  declares 
that  there  be,  and  hereby  is,  granted  cer- 
tain lands,  etc.,  should  be  construed  as  words 
which  import  a  grant  in  preesenti,  and  not 
in  futuro,  or  the  promise  of  a  grant  Board 
of  Trustees  y.  Guppett  40  N.  EL  792,  795,  62 
Ohio  St  567. 

THEBE  BEIKQ  IH. 

The  expression  "there  being  in  the  lot 
hereby  conyeyed  135  acres,"  in  a  deed  which 
had  before  sufficiently  described  the  prem- 
ises, means  the  same  as  though  the  expres- 
sion had  been  "containing  135  acres,"  and 
does  not  amount  to  a  coyenant  that  the  land 
shall  contain  185  acres,  but  is  merely  de- 
scriptiye  of  the  land  conyeyed.  Boat  t.  Puff 
(N.  Y.)  8  Barb.  858,  854,  856. 

THEBE  18  HEBEBT  APPBOPBXATED. 

The  phrase  "there  is  hereby  appropriat- 
ed the  sum,"  etc.,  is  customarily  used  in  bills 
appropriating  money  for  the  payment  of  sal- 
ary and  other  expenses  of  government;  but 
it  is  not  essential  to  the  yalidlty  of  an  ap- 
propriation that  those  words,  or  any  of  them, 
should  be  used,  if  the  Legislature  has  clearly 
designated  the  amount  and  the  fund  out  of 
which  it  is  to  be  paid.  Humbert  t,  Dunn,  24 
Pac.  Ill,  84  Cal.  57. 

THEBE  SITXTATE. 

"There  situate,"  as  used  in  an  indict- 
ment charging  that  defendant,  in  a  certain 
county  and  town,  broke  and  entered  a  house 
there  situate,  are  not  words  of  form  or  ad- 
dition merely,  which  need  not  be  proved,  or 
strictly  proved,  but  are  words  descriptiye  of 
the  dwelling  house,  and  constitute  a  mate- 
rial'part  of  its  description,  and  are  required 
to  be  strictly  proved.  State  t«  Kelley,  29 
Aa  843,  845,  66  N.  H.  577. 

THEBEABOUTS. 

A  declaration  alleged  that  certain  work 
was  reasonably  worth  $1,000  or  thereabouts, 
and  that  defendants  had  only  paid  $500  or 
thereabouts.  It  was  held  that,  as  "there- 
abouts" is  defined  as  nearly,  or  near  that 
number,  degree,  or  quantity,  the  amount 
claimed  would  be  construed  as  less  than 
$1,000,  so  as  to  give  jurisdiction,  rather  than 
as  above  that  sum.  Dwyer  y.  Rathbone, 
Sard  A  Co^  2  N.  Y.  Supp.  170,  172,  49  Hun, 
609. 

"Of  the  measurement  of  180  tons  to  200 
tons  or  thereabout,"  as  used  in  a  charto* 
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party  In  wblcb  plalntifl  was  described  as  "of 
the  ship  A.,  of  the  measurement  of  180  tons 
to  200  tons  or  thereabout,"  was  a  matter  of 
description  only,  and  did  not  amount  to  a 
warranty.  Barker  y.  Wlndle,  6  El.  &  Bl.  075, 
680. 

Where  a  lot  of  land  Is  conveyed  by 
boundaries,  and  it  Is  stated  in  the  convey- 
ance that  the  contract  contains  a  certain 
number  of  acres  or  "thereabouts,"  the  whole 
tract  will  pass,  although  It  contains  more 
than  the  specified  number  of  acres.  Mann  y. 
Pearson  (N.  Y.)  2  Johns.  87,  44. 

THEB3BAFTEB* 

The  ady^b  "thereafter"  means  "afteiv 
wards,"  or  "after  that';  and  as  used  in  Rev. 
St  1889,  {  2168,  providing  that  a  bUl  of  ex- 
ceptions may  be  filed  during  the  term  at 
which  it  is  taken,  or  within  such  time  there- 
after as  the  court  may  by  order  allow,  which 
may  be  extended  in  vacation  for  good  cause 
shown,  or  within  the  time  the  attorneys  may 
thereafter  agree  upon,  refers  to  the  making 
of  the  order  of  court  extending  time  beyond 
the  judgment  term,  so  that  an  order  of  the 
court  first  extending  the  time  beyond  the 
term  is  an  essential  condition  to  an  exten- 
sion by  the  attorneys.  State  v.  Ryan,  25  S. 
W.  851,  353,  120  Mo.  88. 

"Thereafter,"  as  used  in  a  note  promis- 
ing to  pay  on  demand  and  after  a  certain 
date,  and  interest  at  a  certain  rate  there- 
after, limits  the  interest  period;  for,  with- 
out It,  interest  would  have  run  from  the  date 
of  the  note.  Larrabee  v.  Southard,  60  Atl. 
20,  95  Me.  385. 

The  word  "thereafter,"  as  used  in  a 
clause  of  a  will  by  which  testator  gave  stock 
for  life  to  his  wife  and  married  daughter, 
and  to  the  survivor,  with  the  provision  that, 
if  his  son-in-law  survives,  he  should  have 
the  use  for  life,  to  be  thereafter  disposed  of, 
does  not  postpone  the  vesting,  but  refers  to 
the  time  of  enjoyment  of  those  beneficially 
interested.  In  re  Conger's  Estate,  81  N.  Y. 
Supp.  733,  735,  40  Misc.  Rep.  157. 

Adverbs  of  time,  as  •*where,"  "thereaft- 
er," "from,"  etc.,  iQ  a  devise  of  a  remainder, 
are  construed  to  relate  merely  to  the  time  of 
the  enjoyment  of  the  estate,  and  not  the  time 
of  the  vesting  in  interest  Poor  v.  Considine, 
73  U.  S.  (6  Wall.)  458,  475,  18  L.  Ed.  869,  874. 

Act  June  1871,  8  1,  providing  that  the 
select  and  common  councils  of  the  city  of 
Philadelphia  should  meet  in  joint  convention 
at  any  stated  meeting  in  every  June  there- 
after and  elect  four  persons,  one  of  whom 
should  represent  the  minority  of  city  coun- 
cils, to  be  members  of  the  board  of  guard- 
ians of  the  poor  of  said  city,  to  serve  for 
three  years,  cannot  be  construed  as  meaning 
that  the  year  1871  was  not  to  be  included, 
but  every  year  after  1871.  Commonwealth 
y.  Armstrong  (Pa.)  9  Phila.  479,  480. 


THEREBY. 

"Thereby,"  as  used  in  an  Instruction 
that  if,  while  plaintiff  was  crossing  a  track, 
defendant  ran  its  train  n^on  the  track  reck- 
lessly, etc,  thereby  causing  the  plaintiff  t^ 
rious  injury,  plaintiff  would  be  entitled  to 
recover,  etc,  referred  to  all  that  preceded  it, 
both  as  to  the  act  of  isropulsion  and  the  act 
of  striking.  Union  Rolling  MiU  Oo.  v.  Gil- 
len,  100  IlL  52,  64. 

As  by  thmt  meaiis. 

••Thereby"  signifies  •T)y  that  means,"  or 
••in  consequence  of  that,"  and  is  so  used  in 
an  allegation  of  a  complaint  that  defendants 
permitted  fire  to  be  taken  from  a  threshing 
machine  and  placed  upon  the  ground  in  and 
about  the  straw  and  stable,  and  thereby 
through  wanton  carelessness  allowed  and 
permitted  the  fire  to  spread  and  bum  into  the 
field  of  the  plaintiff  so  that  the  negligence  Is 
sufiiclently  alleged.  Lieuallen  y.  Mosgrove, 
54  Pac  200,  202,  83  Or.  282. 

In  a  complaint  for  libel  which  alleged 
that  defendant  made  the  slanderous  state- 
ment in  the  presence  of  two  reporters,  and 
thereby  defendant  caused  such  statement  to 
be  published,  ••thereby"  will  be  construed  as 
used  in  the  sense  of  "by  that  means,"  or  in 
consequence  of  the  preceding  allegations; 
and  hence  the  averment  was  of  a  conclusion 
as  to  the  effect  or  result  of  the  facts  previ- 
ously alleged,  and  not  a  sufilcient  allegation 
that  defendant  caused  the  publication  of  the 
words  spoken.  Schoepflln  v.  Coffey,  56  N.  K 
502,  503,  1G2  N.  Y.  12. 

Ab  beoavse. 

••Thereby,"  as  used  in  Code  W.  Va.  c. 
47,  8  44,  providing  that  any  city,  town,  or 
village  which  shall  fall  for  one  year  to  keep 
its  roads,  streets,  alleys,  etc.,  in  good  repair 
and  order,  or  which  shall  fail  for  one  year  to 
exercise  its  corporate  powers  and  privileges, 
shall  ••thereby  forfeit  its  charters,  and  all 
the  rights,  powers  and  privileges  conferred 
thereby,"  means  only  that  •'by  reason  of"  or 
••because  of*  such  acts  the  charter  shall  be 
forfeited.  It  is  only  equivalent  to  the  word 
"because,"  in  the  language  ••shall  because  of 
such  failure  forfeit  its  charter  to  the  state," 
and  does  not  amount  to  a  legislative  forfei- 
ture in  advance,  without  sentence.  It  mere- 
ly specifies  a  cause  of  forfeiture,  leaving  its 
ascertainment  to  be  governed  by  the  general 
law  on  the  subject  Hornbrook  v.  Town  of 
Elm  Grove,  21  S.  B.  851,  852,  40  W.  Va.  543, 
28  li.  R.  A.  4ia. 


THEREFOR. 

Olympia  City  Charter,  subd.  25,  declares 
that,  without  a  petition  of  a  majority  of 
property  owners  or  a  two-thirds  vote  of  the 
city  council,  "there  shall  in  no  case  a  side- 
walk be  built  and  an  assessment  be  made  or 
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tax  leYled  to  pay  therefor.*'  Hold,  that  the 
term  "therefor"  related  to  and  meant  "for 
the  sidewalk  being  builtr'  and  not  to  the 
word  "sidewalk"  alone;  hence  it  did  not  pro- 
hibit a  repair  thereof  without  vote  or  peti- 
tion. Hutchinson  t.  City  of  Olympia,  6  Pac 
606,  607,  2  Wash.  T.  814. 

•Therefor,"  as  used  in  Rev.  St  c.  61,  | 

4,  relatinsr  to  causes  of  action  against  a  wife, 
and  providing  that  a  suit  may  be  maintained 
against  her,  or  against  her  and  her  husband, 
therefor,  refers  to  all  the  different  causes  of 
action  before  enumerated  in  that  section. 
Marcus  v.  Rovinsky,  40  Atl.  420,  421,  95  Me. 
106. 

•Therefor,"  as  used  In  Ky.  St  1894,  8 
2494,  relative  to  mechanics'  Hens  upon  rail- 
roads, which  provides  that  no  lien  shall  at- 
tach unless  the  person  who  performs  the 
labor,  or  furnishes  the  labor,  materials,  or 
teams,  shall,  within  60  days  after  the  last 
day  of  the  last  month  in  which  any  labor 
was  performed  or  material  furnished,  file  a 
statement  setting  forth  the  amount  due 
therefor  and  for  which  the  lien  is  claimed, 
does  not  refer  to  the  last  labor  that  was 
performed  or  the  last  materials  that  were 
furnished  by  some  other  person,  but  means 
the  time  in  which  such  party  completes  his 
own  work.  Central  Trust  Co.  v.  Richmond, 
N.,  I.  &  B.  R.  Co.  (U.  S.)  68  Fed.  90,  96^  15 
C.  C.  A.  273,  41  L.  R.  A.  459. 

THEREFORE. 

Where  the  record  of  a  default  of  defend- 
.  ants  proceeds  immediately,  •'Therefore  it  is 
considered  by  the  court"  etc.,  the  word 
-therefore,**  in  such  connection,  Is  defined  in 
Worcester's  Dictionary  as  ••for  this  reason; 
consequently" — and  in  Webster's  Dictionary, 
*Yor  that;  for  that  or  this  reason;  referring 
to  something  previously  stated."  Thompson 
T.  Gilmore,  50  Me.  428,  433. 

THEREIN. 

•Therein,**  as  used  in  an  act  granting 
the  exclusive  power  to  the  authorities  of  a 
borough  to  enact  and  ordain  streets,  alleys, 
etc,  therein,  meant  such  only  as  begin  and 
end  within  the  limits  of  the  municipality,  and 
did  not  extend  to  public  roads  laid  out 
through  or  to  a  point  within  the  limits  of  a 
borough,  of  which  only  a  part  was  within 
the  borough  lines.  In  re  Parkesburg  Bor^ 
ongh  Streets,  17  Atl.  27,  28,  124  Pa.  611. 

•Therein,"  as  used  in  Const  art.  8,  8  6, 
providing  that  no  municipal  corporation  shall 
become  indebted  beyond  1^  per  cent,  of  its 
taxable  property  ••without  the  assent  of 
three-fifths  of  the  voters  therein  voting  at  an 
election  to  be  held  for  that  purpose,"  merely 
qoalifles  the  persons  who  might  vote  in  the 
body  of  voters  who  must  vote  to  constitute 
a  lawful  majority,  and  means  voters  residing 


therein;  L  e.,  within  the  city  limits.  Me^ 
calfe  V.  City  of  Seattle,  26  Pac.  1010,  1018,  1 
Wash.  St.  297. 

As  wovd  of  ref eveaoe. 

As  used  in  a  notice  of  a  motion  for  an 
order  vacating  and  setting  aside  the  Judg- 
ment entered  in  said  action  and  ''all  proceed- 
ings therein,"  the  quoted  phrase  refers  to  all 
proceedings  in  the  action,  and  not  merely  to 
proceedings  in  pursuance  of  or  subsequent  to 
the  Judgment  Cummlngs  v.  Tabor,  21  N. 
W.  72,  76,  61  Wis.  185. 

••Therein,"  as  used  in  Rev.  St  U.  S.  | 
6478  [U.  S.  Comp.  St  1901,  p.  8696],  defining 
the  offense  of  entering  a  post  office  to  com- 
mit larceny  as  forcibly  breaking  hito  or  at- 
tempting to  break  into  any  post  office,  or 
building  used  in  part  as  a  post  office,  with 
intent  to  commit  larceny  therein,  means  in 
the  post  office.  United  States  v.  Williams 
(U.  S.)  67  Fed.  201,  202. 

In  a  will,  in  which  the  first  clause  in- 
dicates that  the  testator  was  then  dealing 
with  all  his  estate,  and  by  the  second  clause 
he  devised  to  his  wife,  "in  lieu  and  satis- 
faction of  all  her  dower  and  other  right 
therein/'  certain  houses  named,  it  was  clear- 
ly intended  to  debar  the  wife  of  dower  in 
the  whole  of  the  testator*s  estate.  Knighton 
V.  Young,  22  Md.  359,  378. 

In  construing  Rev.  St  |  6478  [U.  S. 
Oomp.  St  1901,  p.  3696],  providing  that  *'any 
person  who  shall  forcibly  break  into  or  at- 
tempt to  break  into  any  post  office,  or  any 
building  used  in  whole  or  in  part  as  a  post 
office,  with  intent  to  commit  therein  larceny 
or  other  depredation,  shall  be  punished,"  etc., 
the  court  said:  ••The  language  employed, 
taken  literally,  may  mean  breaking  with  in- 
tent to  commit  a  larceny  in  any  part  of  the 
building;  that  is,  when  used  in  part  for  a 
post  office.  Thus  construed,  it  would  make 
the  statute  refer  to  and  make  criminal  acts 
which  might  in  no  wise  affect  the  postal 
service,  and  that,  too,  where  the  party  char- 
ged had  no  intent  to  commit  a  larceny  in 
that  part  of  the  building  used  for  a  post 
office.  Such  a  construction  is  not  admissi- 
ble. In  the  words  of  the  statute,  'with  the 
intent  to  commit  therein  larceny  or  other 
depredation/  the  word  •therein'  obviously  re- 
fers to  that  part  of  the  building  used  for  a 
post  office.  Under  this  construction,  if  there 
is  a  breaking  into  any  part  of  a  building  used 
in  part  as  a  post  office,  with  intent  to  com- 
mit larceny  in  the  part  so  used,  it  consti- 
tutes an  offense  within  the  true  meaning  of 
the  statute,  and.  so  construed,  the  statute  is 
open  to  no  conRtltutional  objection."  United 
States  V.  Saunders  (U.  S.)  77  Fed.  170,  171: 
United  States  v.  Campbell  (U.  S.)  16  Fed.  2.^3. 

••Therein,"  as  used  in  an  antenuptial 
contract  whereby  the  wife  agreed  to  accept 
a  certain  sum  in  settlement  of  her  ••rights 
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of  dower  and  inheritance"  In  her  hosband's 
estate,  both  real  and  personal,  and  relin- 
quish all  claim  therein,  refers  to  dower  in- 
heritance, and  not  to  estate,  and  the  widow's 
right  to  occnpj  the  homestead  is  not  thereby 
barred.  MahafPy  v.  Mahaffy,  17  N.  W.  46,  47, 
61  Iowa,  679.  See  Id^  18  N.  W.  686»  690,  63 
Iowa,  55. 

The  words  '•nothing  therein,"  In  Judi- 
ciary Act  1789,  8  30,  providing  that  nothing 
therein  should  be  construed  to  prevent  any 
court  of  the  United  States  from  granting  a 
dedimus  potestatem  to  take  depositions  ac- 
cording to  common  usage,  etc.,  was  construed 
as  equivalent  to  the  words  "nothing  in  this 
act"  United  States  t.  Cameron  (U.  8.)  16 
Fed.  794,  795. 

THEREOF. 

"Thereof,**  as  used  In  a  lease,  providing 
that  the  lessee  would  not  make  "any  external 
alteration  whatsoever  in  the  premises,  nor 
any  internal  alterations  in  the  said  dwelling 
house  that  may  lessen  the  value  thereof," 
applies  only  to  the  last  antecedent,  namely 
internal  alterations;  and  in  an  action  for 
breach  of  the  covenant  in  regard  to  external 
alterations  it  is  not  incumbent  on  the  lessor 
to  prove  that  the  same  diminished  the  value 
of  the  premises.  Perry  v.  Davis,  8  O.  B.  (N. 
8.)  769,  77& 

The  word  "thereof  means  "of  that," 
or  "of  it"  As  used  in  Supreme  CJourt  Rule 
36  (11  Sup.  Ct  iv),  providing  that,  where 
such  writ  of  error  is  allowed  In  cases  of  con- 
viction of  infamous  crimes,  etc.,  the  Circuit 
Court  or  District  Court,  or  any  Justice  or 
Judge  thereof,  shall  have  power  to  admit  the 
accused  to  ball,  limits  the  words  Justice  or 
Judge  to  a  Justice  or  Judge  of  the  Circuit  or 
District  Courts.  United  States  v.  Hudson  (U. 
S.)  65  Fed.  68,  71. 

"Thereof."  as  used  in  Act  March  8,  1797, 
c.  74,  §  5,  declaring  that  the  claim  of  pri- 
ority on  the  part  of  the  United  States  shall 
accrue  in  cases  where  a  debtor,  not  having 
sufficient  properly  to  pay  all  his  debts,  shall 
have  made  a  voluntary  assignment  thereof, 
refers  to  the  word  "property"  as  used.  Unit- 
ed States  V.  Hooe,  7  U.  S.  (3  Cranch)  73,  91, 
2  L.  Ed.  370. 

"Thereof,"  as  used  in  Baltimore  City  Or- 
dinance March  9,  1807,  §  13,  declaring  that  if 
the  commissioners  of  health  shall  at  any  time 
report  to  the  city  commissioners  that  a  nui- 
sance exists  in  any  street  lane,  or  alley  in 
the  city,  which  will  endanger  the  health 
thereof,  etc.,  relates  not  to  the  city  of  Balti- 
more, so  as  to  make  it  mean  a  nuisance 
which  will  endanger  the  city,  but  relates  to 
any  street  lane,  or  alley,  etc.,  and  means  a 
nuisance  that  will  endanger  the  health  of 
such  street  etc.  City  of  Baltimore  v. 
Hughes'  Adm'r  (Md.)  1  Gill  &  J.  480,  495,  19 
Ank  Dec  243^ 


•^Thereof  ."  as  used  in  16  Stat  193,  I  97, 
enacting  that  no  person  shall  maintain  an 
action  for  the  infringement  of  liis  copyright 
unless  he  shall  give  notice  thereof  by  insert- 
ing in  the  several  copies  of  every  edition  pub- 
lished, if  it  be  a  book,  on  the  title  page  or 
the  page  immediately  following,  or  if  a  map, 
chart  painting,  etc.,  by  inscribing  upon  some 
portion  of  the  face  or  front  thereof,  the 
words  "Entered  according  to  act  of  Con- 
gress," etc.,  refers  back  to  the  words  "the 
several  copies,"  so  that  the  words  "Entered 
according  to  act  of  Congress,"  etc,  should 
not  be  inscribed  on  a  copyrighted  painting, 
but  on  the  photograph  or  other  publication 
thereof.  Werckmeister  v.  Pierce  &  BushneU 
Mfg.  Co.  (U.  S.)  63  Fed.  445,  454. 

In  a  will  providing  that  certain  property 
should  be  held  for  certain  children,  who 
should  have  and  receive  one-half  of  the  in- 
come therefrom,  and  that  upon  their  decease 
their  children  are  to  have  and  receive  one- 
half  part  or  portion  thereof,  etc,  "thereof 
refers  to  the  property,  and  not  to  the  inooma 
Fussey  v.  White,  113  lU.  637,  643. 

"Thereof,"  as  used  in  a  statute  making  a 
special  partner  who  fails  to  pay  the  amount 
of  capital  agreed  to  be  paid  by  him  in  cash 
liable  for  all  engagements  thereof  as  general 
partners,  is  to  be  construed  as  meaning  "the 
engagements  of  the  partnership  as  long  as  it 
has  a  legal  existence."  Haviland  v.  Cbace 
(N.  Y.)  39  Barb.  283,  287. 

The  word  "thereof,"  in  a  deed  of  trust 
securing  the  payment  of  three  promissory 
notes  at  different  times,  reciting  its  purpose 
to  be  to  secure  the  prompt  payment  of  said 
notes  at  the  maturity  thereof,  is  to  be  con- 
strued to  have  reference  to  each  of  said 
notes,  and  the  clause  may  be  read  as  "on  or 
before  the  maturity  of  each  of  said  notes." 
Bridges  v.  Ballard,  62  Miss.  237,  241. 

"A  sufficiency  thereof,"  as  used  in  a  will 
in  which  testator  gave  to  his  wife,  in  lien  of 
her  dower,  the  plantation  on  which  they  then 
resided  during  her  natural  life,  and  also  the 
live  stock  of  every  description,  as  also  all 
the  household  furniture  and  other  items  not 
particularly  mentioned  and  otherwise  dispos- 
ed of  in  the  will,  during  her  natural  life, 
"she,  however,  first  disposing  of  a  sufficiency 
thereof  to  pay  my  Just  debts  as  aforesaid," 
comprehends  all  the  real  and  personal  prop- 
erty. Smith  V.  Mclntiie  (U.  S.)  83  Fed.  456, 
461. 

In  considering  the  first  danae  of  St  1862, 
c.  322,  §  12,  providing  that  "no  person  shall 
be  allowed  to  be  a  manufacturer  of  any  spir- 
ituous or  intoxicating  liquors  for  sale,  or  a 
common  seller  thereof,  without  being  duly 
appointed  or  authorized,"  in  answer  to  the 
argument  that  "thereof  means  all  liguors 
manufactured  by  the  defendant  the  court 
said:  '*This  is  ingenious,  but  we  think  not 
sound.    Taking  it  in  strict  grammatical  coo- 
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ftmctioii,  we  cannot  see  how  thereof  can 
Indnde  ^manufactured  by  himself.'  The  sec- 
tion, expressed  more  fnlly,  wonld  be  thus: 
'No  person  shall  be  allowed  to  be  a  mann- 
Cactnrer  of  any  spiritaons  or  intozicattng  liq- 
Qon  for  sale,  or  a  common  seller  of  spirito- 
008  or  intoxicating  liquors.'  The  article  is 
not  drawn  with  the  highest  degree  of  skill 
and  precision.  These  two  offenses  are 
brought  together,  iMrobabiy  because  they  are 
pnnishable  in  the  same  manner."  Common- 
wealth T.  BraUey,  69  Mass.  (3  Gray)  456^  467. 

TBEBEOH, 

A  deed  describing  the  land  as  commen- 
cing at  the  west  part  of  lot  No.  10^  thence 
east  20  feet,  etc.,  '*with  a  brick  tenement 
thereon,"  was  not  a  covenant  tliat  the  tene- 
ment was  on  the  lot,  but  was  merely  de- 
BcriptiTe.    Dryden  y.  Holmes,  0  Mo.  185,  136. 

'Thereon,"  as  used  in  the  sixteenth  sec- 
tion of  the  New  Jersey  act  incorp<Hrating  the 
Camden  &  Amboy  Railway  Company,  au- 
thorizing the  company  to  demand  and  receive 
Boch  sum  or  sums  of  money  for  tolls  and 
the  transportation  of  persons  and  property 
thereon  as  they  shall  from  time  to  time  tliink 
rea8<Hiable  and  proper,  provided  that  they 
shall  not  charge  more  than  the  rate  of  eight 
cents  per  mile  for  the  transportation  of 
property  and  more  ttian  ten  cents  per  mile 
for  the  carriage  of  passengers,  does  not  mean 
the  railroad,  but  means  the  whole  line  of  con- 
nection between  the  cities  to  which  the  com- 
pany built  their  road,  and  the  company  is  en- 
titled to  charge  on  this  whole  line  the  rate 
of  toll  per  mile  fixed  by  the  act,  and  applies 
to  a  steamboat  used  by  the  company  to  take 
passengers  and  goods  across  the  Delaware 
riyer.  Camden  &  A.  R.  &  Transp.  Co.  t. 
Briggs,  22  N.  J.  Law  (2  Zab.)  623,  641. 

The  word  'hereon,"  in  a  statute  provid- 
ing that,  on  the  failure  of  a  railroad  to  fence 
its  track  as  required,  it  shall  be  liable  for 
all  damages  which  may  be  done  by  the 
agents,  employ^  engineer,  or  cars  of  such 
corporation  to  any  cattle  and  other  stock 
thereon,  "^eems  to  Indicate  that  the  animal 
mnst  be  injured  on  the  track,  and,  if  so,  it  is 
reasonable  to  conclude  that  the  intention  was 
that  the  injury  should  be  done  by  the  engine 
or  cars.  Jeffersonville,  M.  &  L  R.  Co.  v. 
Ihmlap,  13  N.  E.  403,  40fi,  112  Ind.  9a 

The  word  "thereon"  has  exactly  the 
same  meaning  as  if  the  expression  had  been 
"on  the  same,"  as  used  in  a  policy  insuring 
t  ship  for  a  voyage  to  a  port  on  the  north 
Bide  of  Cuba,  with  the  liberty  of  a  second 
port  thereon.  Nicholson  v.  Mercantile  Ma- 
rine Ins.  Co.,  106  Mass.  899,  400. 

THERETO. 

In  a  writing  on  the  margin  of  a  contract 
for  the  shipment  of  purchased  goods  by  a 


certain  vessel,  wlkich  has  been  chartered,  but 
which  has  not  arrived  in  port,  that,  if  the 
vessel  be  lost  before  reaching  port  of  loading, 
other  vessels  will  be  substituted  for  same 
shipment,  or  as  near  thereto  as  practicable^ 
the  word  "thereto"  means  as  near  to  the 
date  fixed  in  the  original  contract  for  ship- 
ment as  is  possible.  Browne  v.  Paterson,  55 
N.  Y.  Supp.  404,  408,  36  App.  Div.  167. 

The  phrase  '^avenue  leading  thereto,"  in 
a  statute  making  it  criminal  for  any  reputed 
thief  to  frequent  any  river,  canal,  dock,  quay, 
wharf,  or  warehouse  near  or  adjoining  there- 
to^ or  any  street,  highway,  or  avenue  leading 
thereto,  means  avenue  leading  to  a  street  or 
highway.  Reg.  v.  Brown,  17  Adol.  &  B.  (N. 
S.)  833,  837. 

THERETOFOBE. 

The  word  ''theretofore,"  as  used  in  an 
indictment  alleging  that  defendant  on  a  cer- 
tain date,  having  theretofore  fraudulently  de- 
vised a  scheme  to  defraud,  etc.,  means  ''be- 
fore then."  Hume  v.  United  States  (U.  B.) 
118  Fed.  689,  696»  65  a  a  A.  407. 

THEBEXnrTO  BEIiOMOnrO. 

These  words  are,  in  common  speech,  of 
dilferent  import,  according  to  the  subject  of 
which  they  are  spokan.  If  we  speak  of  a 
farm  or  a  field,  with  reference  to  the  owner- 
ship, we  say  it  belongs  to  such  a  one,  mean- 
ing thereby  that  it  is  the  property  of  that 
person;  if  with  reference  to  any  estate  of  a 
particular  name,  we  say  it  belongs  to  such 
an  estate,  as  to  the  Britton  Ferry  estate, 
meaning  that  it  is  parcel  of  that  estate;  if 
with  reference  to  its  locality,  we  say  it  be- 
longs to  such  a  parish  or  township,  meaning 
that  it  is  idtuate  in  or  part  of  that  manor, 
in  the  ordinary  and  popular  sense  of  the  word 
"part,"  and  not  in  the  strictly  legal  sense,  as 
part  of  the  demesnes  of  that  manor,  or  as 
holden  of  the  manor,  or  of  the  lord  thereof. 
Doe  V.  Langton,  2  Bam.  &  Adol.  680. 

THEBEUPOH. 

Webster  defines  'thereupon"  to  mean 
upon  this,  or  that,  and  sometimes  immedi- 
ately, at  once,  without  delay;  and  hence, 
where  a  case-made  stated  that  parties  in  sup- 
port of  their  motions  introduced  aflSdavlts, 
and  thereupon  the  court  made  an  order,  etc., 
it  sufficiently  appeared  that  the  court's  order 
was  Imsed  on  the  affidavits,  and  nothing  else, 
since,  if  the  word  "thereupon"  had  been  used 
in  one  sense,  it  meant  that  on  the  testimony 
the  court  ordered,  and,  if  it  was  used  in  an- 
other sense,  it  meant  then  that  immediately 
on  the  reading  of  the  affidavits,  and  without 
anything  intervening,  the  court  ordered. 
Dewey  v.  Linscott,  20  Kan.  684,  687. 

In  an  action  for  malicious  prosecution 
the  declaration  alleged  in  one  count  that 
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the  defendant  made  a  false  and  malicious 
complaint  against  the  plaintiff  before  a  trial 
Justice,  and  testified  falsely  at  the  trial  there- 
of before  the  justice,  and  thereupon  the  Jus- 
tice found  the  plaintiff  guilty.  Held,  that 
the  use  of  the  words  "and  thereupon"  mark- 
ed the  succession  of  events  In  order  of  time, 
and  did  not  exclude  the  existence  of  other 
facts  than  those  previously  recited,  and  hence 
the  declaration  did  not  show  that  the  convic- 
tion before  the  trial  Justice  was  obtained  sole- 
ly on  the  false  testimony  of  the  defendant 
Dennehey  v.  Woodsum,  100  Mass.  Id5»  107. 

As  oonioiivrently* 

In  a  plea  alleging  that  plaintiff  had  com- 
mitted a  forcible  entry  and  breach  of  the 
peace  in  the  presence  of  the  constable,  and 
that  the  defendant  thereupon  gave  the  plain- 
tiff in  charge,  and  the  constable  took  him  for 
the  purpose  of  carrying  him  before  a  magis- 
trate "thereupon"  would  Indicate  that  the  act 
was  concurrent  with  the  breach  of  the  peace. 
Derecourt  ▼.  Corbishley,  6  Bl.  &  Bl.  188, 100. 

As  in  oonsideratioiii  thereof. 

"Thereupon,"  as  used  in  a  declaration 
that  plaintiff  delivered  certain  logs  to  the 
defendants  at  their  request,  and  thereupon 
defendants  delivered  their  agreement  to  the 
plaintiff,  may  fairly  be  considered  as  refer- 
ring to  the  reason  of  the  promise  of  the  de- 
fendants. Wherever  the  connecting  matter 
would  seem  to  require  such  an  Interpreta- 
tion, the  word  may  be  taken  to  mean  "in  con- 
sideration thereof."  Bean  v.  Ayers,  67  Me. 
482,  487. 

As  in  oonseqnenoe  of. 

.  "Thereupon,"  as  used  in  a  plea  by  de- 
fendant in  an  action  on  a  bond  of  a  corporate 
officer,  alleging  that  the  corporation  bad  ob- 
tained a  certificate  of  complete  registration 
by  and  under  a  different  name,  and  there- 
upon said  officer  ceased  to  be  appointed  as 
such,  the  word  "thereupon"  meant  In  "con- 
sequence of."  Groux's  Improved  Soap  Co. 
T.  Cooper,  8  C.  B.  (N.  S.)  800,  814. 

'Thereupon,"  in  Revision,  p.  762,  fi  52, 
providing  for  inventory,  appraisement,  and 
selection  of  certain  property  for  the  family 
of  a  deceased  person,  and  further  providing 
that  the  goods  and  chattels,  money,  or  effects 
so  selected  "shall  thereupon  become"  the 
property  of  such  family  and  remain  for  their 
use,  means  that,  upon  the  selection,  that 
which  shall  be  selected,  not  having  thereto- 
fore been  the  property  of  the  family,  shall 
thereupon  become  its  property.  Before  the 
selection,  it,  with  the  other  personal  estate.  Is 
the  property  of  the  personal  representative  of 
the  decedent  for  the  execution  of  his  trust, 
and  therein  primarily  reserved  for  selection 
for  the  use  of  the  family.  Until  the  selection 
is  made,  and  title  to  that  which  Is  selected 
ts  thereby  secured  to  the  family,  all  that  the 


family  has  Is  a  personal  right  to  take  by 
selection.  Carey  v.  Monroe,  35  Atl.  456^  458. 
54  N.  J.  Eq.  632. 

As  immediatelF. 

The  word  "thereupon"  means  without 
delay  or  lapse  of  time.  Putnam  v.  Langley, 
188  Mass.  204,  206. 

"Thereupon,"  as  used  In  Code  Civ.  Proc 
§  1283,  providing  that  a  submission  to  arbi- 
trators may  stipulate  that  It  be  entered  as  an 
order  of  the  Supreme  Court,  for  which  pur- 
pose It  must  be  filed  with  the  court,  who 
must  thereupon  enter  In  his  register  of  ac- 
tions a  note  of  a  submission,  with  the  names 
of  the  parties,  the  names  of  the  arbltraton, 
and  the  dates,  does  not  mean  Immediately. 
California  Academy  of  Sciences  t.  Fletcher, 
33  Pac.  855,  857,  99  Cal.  207. 

The  word  "thereupon"  means  immedi- 
ately, at  once,  or  without  delay;  and  hence, 
as  used  In  Const  art  5,  par.  16,  providing 
that  a  bin  passed  by  the  Assembly,  being 
approved  and  signed  by  the  Governor,  shall 
thereupon  become  a  law,  it  la  and  does  be- 
come a  law  immediately  after  receiving  such 
approval,  though  by  express  provisions  it 
does  not  go  into  effect  until  a  future  time. 
People  Y.  Inglls,  43  N.  E.  1103,  1104,  161  IlL 
256. 

••Thereupon,"  means  immediately,  at 
once,  or  without  delay,  and  as  used  In  Laws 
1893,  p.  301,  §  31,  relating  to  establishment 
of  roads,  and  requiring  the  clerk  of  the  coun- 
ty commissioners,  when  a  certificate  of  the 
work  of  construction  has  been  filed,  to  there- 
upon Issue  a  warrant,  requires  the  issuance 
of  a  warrant  within  less  than  10  days.  State 
V.  Van  Wyck,  54  Pac.  708^  771.  20  Wash.  39. 

"Thereupon,"  as  used  in  a  record  that,  in 
rendering  of  judgment  against  defendant,  he 
thereupon  filed  his  motion  for  a  new  trial, 
means  Immediately  after,  and  upon  the  same 
day  of,  the  occurrence  last  before  cited.  Hill 
V.  Wand,  47  Kan.  340,  27  Pac.  088,  27  Am.  St 
Rep.  288;  Hallam  v.  Huffman,  48  Pac.  602, 
603,  5  Kan.  App.  308. 

•'Thereupon,*'  as  used  In  Code  Civ.  Proc 
§  1039,  requiring  a  Justice  to  certify  to  the 
district  court  in  certain  cases  and  thereupon 
file  the  original  papers.  Is  an  adverb  of  time, 
and  signifies  without  delay  or  lapse  of  time. 
Kaufmann  v.  Drexel,  76  N.  W.  559,  560,  56 
Neb.  229. 

•Thereupon,"  as  used  in  Rev.  St  1841, 
c.  21,  S$  47,  48,  providing  that  whenever  any 
highway  shall  be  laid  out  by  the  county 
commissioners,  they  shall  thereupon  cause 
an  assessment  to  be  made  on  the  tracts  of 
land,  township,  or  plantation,  or  divisions 
thereof,  through  which  it  runs,  means  imme- 
diately, or  without  delay.  The  word  Implies 
close  connection,  not  disconnection.  No  peri* 
od  of  time  Is  to  Intervene  between  the  steps 
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to  be  taken.    Maaaur  t.  Oounty  Com'rs.  22 
AtL  358,  859,  88  Me.  514. 

*Thereupon,"  as  used  in  St  1891,  p.  196, 
relating  to  street  improvements,  and  pro- 
yiding  that,  after  certain  publications  of  no- 
tices of  street  Improvements,  the  street  su- 
perintendent shall  thereupon  cause  to  be  con- 
spicuously posted,  etc.,  means  upon  those 
precedent  conditions,  and  does  not  mean  im- 
mediately, but  that  the  posting  shall  follow 
within  a  reasonable  time.  Porphyry  Pav. 
Go.  V.  Ancker,  37  Pac.  1050,  1051,  104  Cal.  340. 

Thereupon**  Is  an  adyerb,  signifying, 
according  to  Webster,  '^immediately,  at  once, 
or  without  delay*';  and  it  Is  in  that  sense 
that  it  would  ordinarily  be  understood  in  the 
connection  in  which  It  Is  used  In  a  bill  of 
exceptions  setting  out  a  copy  of  a  deed, 
and  then  reading:  "It  was  conceded  on  the 
trial  that  the  plaintiffs  were  residents,  etc, 
when  this  suit  was  begun,  and  thereupon  the 
court  announced  that  bis  finding  was  against 
the  interpleader  and  garnishees."  To  say 
the  least,  it  fails  to  give  to  the  bill  of  ex- 
ceptions that  degree  of  certainty  which  the 
roles  of  pleading  require.  It  is  suggested 
that  the  word  ''thereupon*'  should  be  con- 
strued as  meaning  "upon  the  foregoing  evi- 
dence"; but  such,  however,  Is  not  the  usual 
signification  which  the  rule  of  interpreta- 
tion—L  e.,  that  a  bill  of  exceptions,  like  all 
other  pleadings,  is  to  be  construed  most 
strongly  against  the  pleader — should  give  It 
First  Nat  Bank  of  Michigan  City  ▼.  Haskell, 
23  lU.  App.  616,  618. 

As  word  of  ref  ereaoe* 

'Thereupon,"  as  used  in  a  statute  de- 
claring ttiat  In  all  actions  of  trespass  brought 
against  any  person  entitled  to  rent,  relating 
to  any  entry  by  virtue  of  the  act  upon  the 
premises  chargeable  with  such  rent,  or  to 
any  debts  or  seizure,  or  to  any  sale  or  dis- 
posal of  any  goods,  thereupon,  it  shall  be 
lawful,  etc,  refers  to  the  premises  chargea- 
ble with  rent,  and  not  to  the  debts  or  seizure. 
Oliver  v.  Phelps,  20  N.  J.  Law  (Spencer)  180, 
183. 

The  word  "thereupon,"  in  Rev.  Laws, 
629, 635,  providing  that,  if  Judgment  is  given 
against  a  freeholder  for  a  sum  exceeding 
$(J0,  no  execution  shall  be  issued  thereon 
UDtii  after  six  months,  unless  the  party  in 
whose  favor  judgment  may  be  given  shall 
make  it  appear  to  the  satisfaction  of  the 
justice  that  the  debt  wUl  be  in  danger  of 
being  lost  if  such  delay  of  execution  is  al- 
lowed, and  making  It  the  duty  of  the  Justice 
to  issue  execution  immediately,  miless  the 
party  against  whom  Judgment  is  given  shall 
thereupon  give  security,  etc.,  means  upon  the 
justice  being  satisfied,  as  before  mentioned. 
Krnmeick  v.  Krumelck,  14  N.  J.  Law  (2  J. 
8.  Green)  38,  44. 
8WDS.&P-— 11 


As  tHea. 

In  a  will  providing  that  the  executor 
shall  sell  certain  property  and  thereupon  di- 
vide the  whole  as  follows,  "thereupon"  will 
be  construed  to  have  been  used  in  the  sense 
of  "then,"  and  will  not  vest  a  present  in- 
terest In  the  estate.  In  re  Cameron,  27  N. 
Y.  Supp.  1031,  1033,  76  Hun,  429. 

As  tlierebF- 

Where  a  declaration,  after  stating  cer- 
tain facts,  alleges  that  it  "thereupon"  be- 
came the  duty  of  the  defendant  to  do  a  cer- 
tain act,  such  allegation  is  to  be  under- 
stood as  a  mere  acceptation  of  the  legal  lia- 
bility supposed  to  result  from  the  provlously 
stated  facts  as  an  assertion  that  the  defend- 
ant became  theroby  bound  to  do  the  act, 
and  not  as  a  distinct  substantive  allegation. 
The  word  "thereupon"  is  to  be  understood, 
not  merely  as  "afterwards,"  but  is  equiva- 
lent to  'thereby."  Brown  y.  Mallett;  5  G. 
B.  000,  614. 


The  word  "therewith,"  according  to  the 
latest  standard  dictionaries  of  the  English 
language,  is  the  equivalent  in  meaning  of 
the  words  ••with  that  or  this,"  or  ''at  the 
same  time";  and  it  is  so  used  in  Rev.  St. 
1809,  §  4228,  providing  that  every  person 
who  shall  board  any  horse  shall  have  a  lien 
on  the  animal  and  on  any  equipment  "com- 
ing into  his  possession  therewith."  It  is 
plain  that  no  other  interpretation  can  be 
placed  on  all  the  words,  other  than  that  the 
liveryman  is  given  a  lien  only  on  the  vehicle 
or  equipment  ^hen  it  comes  into  his  posses- 
sion at  the  same  time  with  the  animal. 
Zartman-Thalman  Carriage  Go.  v.  Reld  & 
Lowe,  73  S.  W.  942,  943,  99  Mo.  App.  415. 

THERMOSTAT. 

A  thermostat  is  a  self-acting  apparatus 
for  the  regulation  of  temperature.  It  in- 
cludes the  whole  apparatus,  as  well  the  ex- 
panding strip  or  strips  of  metal  or  other 
substance  upon  which  the  heat  first  acts, 
as  the  intermediate  wires,  magnets,  or  other 
apparatus,  if  any,  by  which  the  dampers  of 
the  furnace  are  open  or  closed  as  the  strips 
expand  or  contract;  and  hence  an  applica- 
tion for  a  patent,  stating  that  it  was  for  a 
"thermostat"  and  an  automatic  machine,  the 
automatic  machine  will  be  held  to  apply 
solely  to  the  clockwork  device,  and  not  to 
the  thermostat.  Murphey  v.  Weil,  66  N.  W- 
532,  534,  92  Wis.  467. 

THESL 

"These"  is  the  plural  of  "this,"  and  op- 
pdsed  to  ''those,"  and  rolates  to  the  persons 
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the  defendant  made  a  false  and  malicious 
complaint  against  the  plaintiff  before  a  trial 
Justice,  and  testified  falsely  at  the  trial  there- 
of before  the  justice,  and  thereupon  the  Jus- 
tice found  the  plaintiff  guilty.  Held,  that 
the  use  of  the  words  "and  thereupon"  mark- 
ed the  succession  of  events  in  order  of  time, 
and  did  not  exclude  the  existence  of  other 
facts  than  those  previously  recited,  and  hence 
the  declaration  did  not  show  that  the  convic- 
tion before  the  trial  Justice  was  obtained  sole- 
ly on  the  false  testimony  of  the  defendant 
Dennehey  v.  Woodsum,  100  Mass.  Id5, 197. 

As  oonoiuprently* 

In  a  plea  alleging  that  plaintiff  had  com- 
mitted a  forcible  entry  and  breach  of  the 
peace  in  the  presence  of  the  constable,  and 
that  the  defendant  thereupon  gave  the  plain- 
tiff in  charge,  and  the  constable  took  him  for 
the  purpose  of  carrying  him  before  a  magis- 
trate '^thereupon"  would  indicate  that  the  act 
was  concurrent  with  the  breach  of  the  peace. 
Derecourt  t.  Corbishley,  6  Bl.  &  Bl.  ISS,  190. 

As  in  ooaisideratioa  thereof* 

"Thereupon,"  as  used  in  a  declaration 
that  plaintiff  delivered  certain  logs  to  the 
defendants  at  their  request,  and  thereupon 
defendants  delivered  their  agreement  to  the 
plaintiff,  may  fairly  be  considered  as  refer- 
ring to  the  reason  of  the  promise  of  the  de- 
fendants. Wherever  the  connecting  matter 
would  seem  to  require  such  an  interpreta- 
tion, the  word  may  be  taken  to  mean  "in  con- 
sideration thereof."  Bean  v.  Ayers,  67  Me. 
482,487. 

As  in  oonseqnenee  of* 

"Thereupon,"  as  used  In  a  plea  by  de- 
fendant in  an  action  on  a  bond  of  a  corporate 
officer,  alleging  that  the  corporation  had  ob- 
tained a  certificate  of  complete  registration 
by  and  under  a  different  name,  and  there- 
upon said  officer  ceased  to  be  appointed  as 
such,  the  word  "thereupon"  meant  in  "con- 
sequence of."  Groux's  Improved  Soap  Co. 
v.  Cooper,  8  C.  B.  (N.  S.)  800,  814. 

"Thereupon,"  in  Revision,  p.  762,  §  52, 
providing  for  inventory,  appraisement,  and 
selection  of  certain  property  for  the  family 
of  a  deceased  person,  and  further  providing 
that  the  goods  and  chattels,  money,  or  effects 
so  selected  "shall  thereupon  become"  the 
property  of  such  family  and  remain  for  their 
use,  means  that,  upon  the  selection,  that 
which  shall  be  selected,  not  having  thereto- 
fore been  the  property  of  the  family,  shall 
thereupon  become  its  property.  Before  the 
selection,  it,  with  the  other  personal  estate,  is 
the  property  of  the  personal  representative  of 
the  decedent  for  the  execution  of  his  trust, 
and  therein  primarily  reserved  for  selection 
for  the  use  of  the  family.  Until  the  selection 
is  made,  and  title  to  that  which  is  selected 
ts  thereby  secured  to  the  family,  all  that  the 


family  has  is  a  personal  right  to  take  by 
selection.  Carey  v.  Monroe,  35  AtL  456^  458, 
54  N.  J.  Eq.  632. 

As  immediately. 

The  word  "thereuiwn"  means  without 
delay  or  lapse  of  time.  Putnam  v.  Lasgley, 
188  Mass.  204,  206. 

"Thereupon,"  as  used  in  Code  Civ.  Proc 
§  1283,  providing  that  a  submission  to  arbi- 
trators may  stipulate  that  it  be  entered  as  an 
order  of  the  Supreme  Court,  for  which  pur- 
pose it  must  be  filed  with  the  court,  who 
must  thereupon  enter  in  his  register  of  ac^ 
tions  a  note  of  a  submission,  with  the  names 
of  the  parties,  the  names  of  the  arbitratois, 
and  the  dates,  does  not  mean  immediately. 
California  Academy  of  Sciences  t.  Fletcher, 
33  Pac.  855,  857,  99  Cal.  207. 

The  word  "thereupon"  means  immedi- 
ately, at  once,  or  without  delay;  and  hence, 
as  used  in  Const  art  5,  par.  16^  providing 
that  a  bill  passed  by  the  Assembly,  being 
approved  and  signed  by  the  Governor,  shall 
thereupon  become  a  law,  it  is  and  does  be- 
come a  law  inmiediately  after  receiving  such 
approval,  though  by  express  provisions  it 
does  not  go  into  effect  until  a  future  tim& 
People  Y.  IngUs,  43  N.  E.  1103,  1104,  161  lU. 
256. 

"Thereupon,"  means  immediately,  at 
once,  or  without  delay,  and  as  used  in  Laws 
1893,  p.  301,  §  31,  relating  to  establishment 
of  roads,  and  reqidring  the  clerk  of  the  coun- 
ty commissioners,  when  a  certificate  of  the 
work  of  construction  has  been  filed,  to  there- 
upon issue  a  warrant,  requires  the  issuance 
of  a  warrant  within  less  than  10  days.  State 
V.  Van  Wyck,  54  Pac.  708v  771,  20  Wash.  39. 

"Thereupon,"  as  used  iu  a  record  that,  in 
rendering  of  Judgment  against  defendant,  he 
thereupon  filed  his  motion  for  a  new  trial, 
means  immediately  after,  and  upon  the  same 
day  of,  the  occurrence  last  before  cited.  Hill 
V.  Wand,  47  Kan.  340,  27  Pac.  988,  27  Am.  St 
Rep.  288;  Hallam  v.  Huffman,  48  Pac.  602; 
603,  5  Kan.  App.  303. 

"Thereupon,"  as  used  in  Code  Civ.  Proc 
§  1039,  requiring  a  Justice  to  certify  to  the 
district  court  in  certain  cases  and  thereupon 
file  the  original  papers,  is  an  adverb  of  time, 
and  signifies  without  delay  or  lapse  of  time. 
Kaufmann  v.  Drexel,  76  N.  W.  559,  560,  56 
Neb.  229. 

"Thereupon,"  as  used  in  Rev.  St  1841. 
c.  21,  §§  47,  48,  providing  that  whenever  any 
highway  shall  be  laid  out  by  the  county 
commissioners,  they  shall  thereupon  cause 
an  assessment  to  be  made  on  the  tracts  of 
land,  township,  or  plantation,  or  divisions 
thereof,  through  which  it  runs,  means  hnme- 
dlately,  or  without  delay.  The  word  implies 
close  connection,  not  disconnection.  No  peri* 
od  of  time  is  to  Intervene  between  the  steps 
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to  be  taken.    Maaaur  t.  County  Comers.  22 
Aa  358^  850,  88  Me.  614. 

'Thereupon."  as  nsed  in  St  1891,  p.  196, 
n^lating  to  street  improvements,  and  pro- 
vidiDg  tliat,  after  certain  publications  of  no- 
tices of  street  improyements,  the  street  su- 
perintendent shall  thereupon  cause  to  be  con- 
spicuously posted,  etc^  means  upon  those 
precedent  conditions,  and  does  not  mean  im- 
mediately, but  that  the  posting  shall  follow 
within  a  reasonable  time.  Porphyry  Pav. 
Co.  T.  Ancker,  37  Pac  1050,  1051,  104  Cal.  340. 

rrbereupon**  la  an  adverb,  signifying, 
according  to  Webster,  'immediately,  at  once, 
or  without  delay";  and  it  Is  in  that  sense 
tbat  it  would  ordinarily  be  understood  in  the 
couiectlon  in  which  It  la  nsed  In  a  bill  of 
exceptions  setting  out  a  copy  of  a  deed, 
and  tben  reading:  "It  was  conceded  on  the 
trial  that  the  plaintiffs  were  residents,  etc, 
wben  thla  suit  was  begun,  and  thereupon  the 
court  announced  that  bis  finding  was  against 
tbe  interpleader  and  garnishees."  To  say 
the  least,  it  fails  to  give  to  the  bill  of  ex- 
ceptions that  degree  of  certainty  which  the 
roles  of  pleading  require.  It  is  suggested 
that  the  word  ''thereupon*'  should  be  con- 
gtrued  as  meaning  "upon  the  foregoing  evi- 
dence"; but  such,  however,  is  not  the  usual 
signification  which  the  rule  of  Interpreta- 
tion—L  e.,  that  a  bill  of  exceptions,  like  all 
other  pleadings,  is  to  be  construed  most 
strongly  against  the  pleader — should  give  it 
First  Nat  Bank  of  Michigan  City  v.  Haskell, 
23  111.  App.  616,  61& 

As  word  of  ref  ereaioo. 

•Thereupon,"  as  used  in  a  statute  de- 
claring that  in  all  actions  of  trespass  brought 
against  any  person  entitled  to  rent,  relating 
to  any  entry  by  virtue  of  the  act  upon  the 
premises  chargeable  with  such  rent,  or  to 
any  debts  or  seizure,  or  to  any  sale  or  dis- 
posal of  any  goods,  thereupon,  it  shall  be 
lawful,  etc,  refers  to  the  premises  chargea- 
ble with  rent,  and  not  to  the  debts  or  seizure. 
OllTer  V.  Phelps,  20  N.  J.  Law  (Spencer)  180, 
193. 

The  word  "thereupon,"  in  Rev.  Laws, 
629,  635,  providing  that  if  Judgment  is  given 
against  a  freeholder  for  a  sum  exceeding 
$4)0,  no  execution  shall  be  issued  thereon 
until  after  six  months,  unless  the  party  in 
whose  favor  judgment  may  be  given  shall 
make  it  appear  to  the  satisfaction  of  the 
justice  that  the  debt  will  be  in  danger  of 
being  lost  if  such  delay  of  execution  is  al- 
lowed, and  making  it  the  duty  of  the  justice 
to  Issue  execution  immediately,  unless  the 
party  against  whom  judgment  is  given  shall 
thereupon  give  security,  etc.,  means  upon  the 
justice  being  satisfied,  as  before  mentioned. 
Kromeick  v.  Krumeick,  14  N.  J.  L«aw  (2  J. 
S.  Green)  38,  44. 
8WDe.&P-— 11 


As  then. 

In  a  will  providing  that  the  executor 
shall  sell  certain  property  and  thereupon  di- 
vide the  whole  as  follows,  "thereupon"  will 
be  construed  to  have  been  used  in  the  sense 
of  **then,"  and  will  not  vest  a  present  in- 
terest in  the  estate.  In  re  Cameron,  27  N. 
Y.  Supp.  1031,  1033,  76  Hun,  429. 

As  thereby. 

Where  a  declaration,  after  stating  cer- 
tain facts,  alleges  that  it  "thereupon"  be- 
came the  duty  of  the  defendant  to  do  a  cer- 
tain act  such  allegation  is  to  be  under- 
stood as  a  mere  acceptation  of  the  legal  lia- 
bility supposed  to  result  from  the  previously 
stated  facts  as  an  assertion  that  the  defend- 
ant became  thereby  bound  to  do  the  act, 
and  not  as  a  distinct  substantive  allegation. 
The  word  "thereupon"  Is  to  be  understood, 
not  merely  as  "afterwards,"  but  is  equiva- 
lent to  "thereby."  Brown  v.  Mallett;  5  C. 
B.  000,  614. 

THmtBWlTIL 

The  word  "therewith,**  according  to  the 
latest  standard  dictionaries  of  the  English 
language,  is  the  equivalent  in  meaning  of 
the  words  "with  that  or  this,"  or  "at  the 
same  time";  and  it  is  so  used  in  Rev.  St. 
1809,  S  4228,  providing  that  every  person 
who  shall  board  any  horse  shall  have  a  lien 
on  the  animal  and  on  any  equipment  "com- 
ing into  his  possession  therewith."  It  is 
plain  that  no  other  interpretation  can  be 
placed  on  all  the  words,  other  than  that  the 
liveryman  is  given  a  lien  only  on  the  vehicle 
or  equipment  ^hen  it  comes  into  his  posses- 
sion at  the  same  time  with  the  animal. 
Zartman-Thalman  Carriage  Go.  v.  Reid  & 
Lowe,  73  S.  W.  942,  943,  99  Mo.  App.  415. 

THERMOSTAT. 

A  thermostat  is  a  self-acting  apparatus 
for  the  regulation  of  temperature.  It  in- 
cludes the  whole  apparatus,  as  well  the  ex- 
panding strip  or  strips  of  metal  or  other 
substance  upon  which  the  heat  first  acts, 
as  the  intermediate  wires,  magnets,  or  other 
apparatus,  if  any,  by  which  the  dampers  of 
the  furnace  are  open  or  closed  as  the  strips 
expand  or  contract;  and  hence  an  applica- 
tion for  a  patent,  stating  that  it  was  for  a 
"thermostat"  and  an  automatic  machine,  the 
automatic  machine  will  be  held  to  apply 
solely  to  the  clockwork  device,  and  not  to 
the  thermostat.  Murphey  v.  Weil,  66  N.  W- 
532,  534,  92  Wis.  467. 

THESE. 

"These"  is  the  plural  of  "this,"  and  op- 
posed to  "those,"  and  relates  to  the  persons 
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or  things  nearest  or  last-mentioned,  and 
"those"  to  the  first-mentioned  or  most  re- 
mote. Illinois  Cent  R.  Go.  v.  Beebe,  69  111. 
App.  363,  386  (citing  Worcester). 

A  testator  devised  to  his  wife  '^e  Dra- 
per place  of  160  acres,  and  125  acres  of  land 
on  the  where  we  now  live,  and  the  Smith 
lot  and  the  Possession  lot,  to  have  the  use 
of  in  the  family,"  until  certain  parties  should 
have  their  lands  set  off  to  them,  and  "these 
other  two  lots  during  her  natural  life,  then 
to  be  divided  amongst  the  children  as  she 
direct*'  Held,  that  the  words  "these  other 
two  lots'*  meant  the  lots  first  mentlonedi 
Instead  of,  as  customary,  referring  to  the 
nearest  antecedent  Russell  y.  Kennedy,  66 
Pa.  248,  251. 

A  newspaper  advertisement,  reciting 
that  sundry  houses  and  other  buildings  had 
been  recently  set  on  fire,  and  offering  a  re- 
ward of  $500  to  any  person  "who  shall  give 
information  so  that  the  perpetrator  of  these 
outrages  shall  be  convicted,"  meant  past 
acts,  and  was  not  an  offer  of  reward  for 
the  detection  of  a  class  of  crimes  to  be  after- 
wards committed,  without  limit  of  time. 
Freeman  v.  Oity  of  Boston,  46  Masa  (5 
Mete.)  66,  69. 

THEY. 

'They,**  as  used  In  Oode  1878,  I  4030, 
providing  that  if  any  persons,  being  within 
the  prohibited  degrees  of  consanguinity,  car- 
nally know  each  other,  they  shall  be  guilty 
of  incest,  will  be  construed  to  be  equivalent 
to  "both"  or  "each."  State  T«Hnrd,  70  N. 
W.  618,  616,  101  Iowa,  891. 

An  agreement  by  two  or  more  persons 
that  they  will  desist  from  and  discontinue 
their  business  is  not  shown  to  have  been 
violated  by  an  allegation  that  one  of  them 
has  carried  on  the  business,  since  the  word 
"they,"  as  used  in  the  agreement,  would  thus 
be  construed  to  mean  that  they  and  each  of 
them  would  desist  from,  etc.,  which  con- 
struction will  not  be  given  in  the  cases  re- 
stricting trade.  Lawrence  ▼.  Kidder  (N.  Y.) 
10  Barb.  641,  656. 

The  word  •*they,"  may  refer  to  a  cor- 
poration. Wiley  V.  Borough  of  Towanda 
(U.  S.)  26  Fed.  594,  695. 

The  relative  pronoun  '*they,"  as  used  in 
the  Penal  Code,  includes  females  as  well  as 
males,  unless  there  is  some  express  declara- 
tion to  the  contrary.  Pen.  Code  Tex.  1896, 
art  21. 

THIEF. 

See  "Common  Thief.** 

To  call  one  a  *thier'  does  not  neces- 
sarOj  impute  to  him  the  crime  of  larceny. 


so  as  to  be  actionable  per  se.    Bgan  v.  Sem- 
rad,  88  N.  W.  906.  908,  118  Wis.  84. 

Where  the  words  used  by  a  defendant 
in  libel  were  shown  to  have  been  that  '*T. 
is  a  thief,  and  so  was  his  father  before 
him,  and  I  can  prove  it,**  but  it  was  also 
added,  "T.  received  the  earnings  of  the  ship 
and  ought,  to  pay  the  wages,"  the  word 
"thleT'  was  not  used  tn  a  sense  imputing 
a  felony,  and  was  not  actionable,  though  the 
word  prima  facie  would  carry  such  imputa- 
tion.   Thompson  v.  Bernard,  1  Camp.  48. 

"Thieves,"  In  law  as  in  common  par 
lance,  means  those  who  have  committed  ei- 
ther compound  or  simple  larceny.  America 
Ins.  Co.  of  City  of  New  York  v.  Bryan  (N. 
Y.)  1  Hill,  25,  2a 

The  words,  **He  is  a  thief,"  Import  in 
themselves  In  their  usual  sense  a  charge  of  N 
larceny.    Robinson  v.  Keyser,  22  N.  H.  S23, 
324. 

The  statement  in  regard  to  a  person 
that  he  is  a  "thief*  is  a  complete  (diarge  of 
slander  In  Itself,  siifficient  to  sustain  the 
action,  without  proof  of  other  allegations. 
Smith  V.  Moore,  52  Atl.  320,  74  Vt  81. 

Simply  to  call  a  man  a  thief  is  prima 
fade  actionable,  as  It  Imputes  felony;  bat 
if  It  appears  that  the  word  was  used  as  a 
mere  term  o^  abuse,  and  that  there  was  hi 
point  of  fact  no  Imputation  of  actual  theft 

;  conveyed  by  it,  there  is  no  cause  of  action. 

j  Thus,  where  the  defendant  said  of  the  plain- 
till,  "He  Is  a  damned  thief,  and  so  was  his 
father  before  him,"  and  It  appears  that  the 
words  were  uttered  In  the  heat  of  anger, 
during  a  conversation  respecting  pUintifrs 

I  refusal  to  pay  over  some  taioney  which  he 

I  received  as  executor.  Lord  ESlenborough  di- 
rected a  nonsuit,  saying  that  it  was  manifest 
from  the  whole  conversation  that  the  words 
as  used  did  not  Impute  felony.  2  Add.  Torts, 
8  1119.  If  It  is  doubtful  whether  the  term 
is  used  In  an  actionable  sense,  the  question 
is  for  the  Jury;  but  if,  from  the  plaintiiTs 
own  showing,  it  appears  that  they  w^e 
not  used  in  such  a  sense,  he  wlU  be  nonsuit- 
ed Brldgman  v.  Armer,  57  Mo.  App.  528, 
532. 

To  call  a  man  a  "thler*  is  not  necessa- 
rily actionable,  as  Importing  a  felony,  when 
it  is  apparent  from  the  circumstances  imder 
which  the  words  are  spoken,  that  they  are 
not  Intended  nor  understood  to  be  used  in 
such  sense.  Qulnn  t.  O'Gara  (N.  Y.)  2  B.  D. 
Smith.  888.  389. 

A  "thief  being  one  who  steals,  to  charge 
another  with  being  a  thief  is  actionable,  as 
importing  that  he  is  a  criminal.  Ldttle  v. 
Barlow,  26  Oa.  428,  426,  71  Am.  Dec  219. 

The  word  "thief,"  in  a  charge  that  a 
man  is  a  thief,  is  equivalent  to  the  state- 
ment that  he  belongs  to  one  of  the  class 
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known  as  ''tlileyes,'*  and  I0  libelotn,  as  Im- 
porting a  charge  of  being  a  crlminaL  Till- 
man ▼.  Willis,  ei  Ga.  488,  436. 

A  charge  that  plaintiff  is  a  nhler*  is 
Dot  actionable  per  se,  when  it  is  made  in 
connection  with  other  language  showing  that 
the  remark  is  predicated  on  a  taking  of 
maii  whidi  in  its  natnral  state  is  a  part  of 
the  freehold  and  not  a  subject  of  larceny. 
Formerly  a  distinction  was  made  between 
saying,  "You  are  a  thief,  you  have  stolen," 
or  "and  have  stolen  my  trees,"  and  saying; 
'Ton  are  a  thief,  for  you  have  stolen,"  etc.; 
but  latter  opinions  make  no  difference,  If 
the  words  are  spoken  at  the  same  time.  Og- 
den  y.  RUey,  14  N.  J.  Law  (2  J.  &  Oreen) 
188, 187,  25  Am.  Dec.  615. 

The  charge  that  another  man  is  a 
*thlef  t"  though  actionable  per  se  as  charging 
a  felony.  Is  not  actionable  if  spoken  in  rela- 
tion to  a  subject  as  to  which  no  larceny  or 
felony  was  capable  of  being  committed. 
Fawsett  t.  Clark*  48  Md.  484,  602,  80  Am. 
Rep.  481. 

Eyre,  O.  J.,  in  SaTille  t.  Jardlne,  2  H. 
BL  531,  in  holding  that  charging  plaintiff 
with  being  a  swindler  was  not  slanderous, 
said:  *"Thier  always  implies  felony,  but 
'cbeatr  not  always."  Ohase  t.  WUtlock  (N. 
Y.)  3  Hill,  189, 140. 

The  term  "thieyes,"  as  nsed  in  a  marine 
policy  insuring  against  thieyes,  etc.,  "is  not 
iDtended  as  a  mere  translation  of  the  word 
"pillage,*  used  in  the  ordinance  of  Louis  IX 
and  the  present  Commercial  Codes  of  France 
and  other  continental  powers,  and  hence  it 
is  not  confined  to  assaulting  thieyes,  or  those 
who  assault  and  rob  the  ship  by  yiolence 
from  without,  but  includes  persons  on  ship- 
board as  passengers  who  commit  larceny 
without  the  fault  of  the  assured."  Amer- 
ican Ins.  Co.  y.  Bryan  (N.  Y.)  26  Wend.  663, 
573.  37  Am.  Dec.  278;  Id.,  1  Hill,  26,  28. 


THIEVAHO. 

The  adjectiye  "thieying^  imports  an  act 
eommitted,  and  not  merely  an  inclination 
to  commit  it;  and  to  charge  one  with  being 
a  tbieying  person  is  to  diarge  him  with  be- 
ing guilty  of  stealing.  Allen  y.  Neely  (Ind.) 
5  Blackf.  200,  201;  Reynolds  y.  Ross,  42  Ind. 
887. 

The  words  '^e  gets  his  liying  by  thiey- 
ing,"  are  actionable  per  se.  Rutherford  t. 
Hoore  (T7.  S.)  21  Fed.  Cas.  06. 

The  term  "thieying  puppy",  or  'thieylng 
wretch,"  imports  a  felony,  and  would  be  so 
understood  by  any  one  of  ordinary  under- 
itanding;  and  therefore  a  charge  that  an- 
other is  a  tbieying  puppy  is  actionable.  Lit- 
tle T.  Barlow,  26  Oa.  423^  426»  71  Am.  Dec. 


THIN. 

'Thin"  is  defined  as  slend^,  slight,  or 
flimsy;  so  that  an  Instruction  that  '*I  think 
it  is  a  yery  thin  case"  expresses  an  opinion 
as  to  the  merits  of  the  case  detrimental  to 
the  plaintiff,  and  is  erroneous.  Sieling  y. 
Clark,  41  N.  Y.  Siq>p.  882,  966,  18  Biisc.  Rep. 
464. 


THING. 

Bee  "Incorporeal  Thing." 
Other  thing,  see  **Other." 

The  word  'thing"  is  of  extensiye  sig- 
nification, and  in  common  parlance  may  in- 
tend all  matters  of  substance,  in  contradis- 
tinction to  person;  but  in  a  deed  in  whidi 
the  grantor  grants,  assigns,  bargains,  and 
sells  all  goodSi  chattels,  debts,  moneys,  and 
all  other  things  whatsoeyer,  as  well  real  or 
personal,  without  any  description  or  allusion 
to  any  particular  tract  of  land,  does  not  pass 
real  estate.  Ingell  y.  Nooney,  19  Masa  (2 
Pick.)  862,  867,  18  Am.  Dec.  434. 

The  dyil  law  of  Spain,  after  diyiding 
things  into  those  of  diyine  right  and  those 
of  human  right,  subdiyides  the  former  into 
things  sacred  and  religious,  and  the  latter 
(or  human)  things,  into  things  common, 
things  public,  things  of  a  corporation  or  a 
uniyersity,  and  things  prlyate.  Things  are 
also  diyided  into  those  which  are  corporeal 
and  those  which  are  IncorporeaL  Bulliyan 
y.  Richardson,  14  South.  692,  708^  88  Fla.  1. 

THING  ADJUDGED. 

'Thing  adjudged"  is  said  of  that  which 
has  been  decided  by  a  final  Judgment,  from 
which  there  can  be  no  appeal,  either  because 
the  appeal  did  not  lie,  or  because  the  time 
fixed  by  law  for  appealing  has  elapsed, 
or  because  it  has  been  confirmed  on  the  ap- 
peal. Ciy.  Code  La.  1900,  art.  3666,  subd.  31; 
New  Orleans  Nat.  Bank  Ass'n  t.  Adams  (U. 
S.)  18  Fed.  Cas.  118^  120. 

THIHG  APPENDANT. 

See  "Appendant" 

THING  IN  ACTION. 

See  "Chose  in  Action.** 

THING  OF  VAIfUE. 

See,  also,  "Anything  of  Value";  "Valua^ 

ble  Thing." 
Other  thing  of  yalue,  see  "Other." 

The  term  "thing  of  yalue,"  in  2  Hlirs 
Pen.  Code,  §  234,  proylding  for  the  punish- 
ment of  any  person  who  shall  by  false  pre- 
tense obtain  from  any  person  anything  of 
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^alue,  includes  a  lady's  beaver  shoulder  cape. 
State  y.  Reiff,  45  Pac.  318,  14  Wash.  664. 

Cat. 

A  cat,  which  Is  kept  as  a  household  pet, 
may  properly  be  considered  a  thing  of  value. 
It  ministers  to  the  pleasure  of  its  owner  and 
serves  obvitse  solatium.  Ford  >y.  Glennon, 
49  Atl.  189,  74  Oonn.  6. 

Cheok  or  note. 

A  check  represents  a  certain  sum  of 
money,  which  the  drawer  of  the  check  in- 
tends that  the  payee  shall  in  fact  have. 
While  not  money,  a  check  Is  a  thing  of  val- 
ue, and  therefore  the  subject  of  conversion. 
Pawson  V.  Miller,  72  N.  Y.  Supp.  1011,  1012, 
66  App.   Div.  12. 

The  release  of  a  claim,  on  the  settle- 
ment and  payment  thereof  by  notes,  is  not  a 
"thing  of  value,'*  within  Pub.  St  c.  157.  8 
93,  providing  that  a  discharge  will  not  be 
granted  a  debtor  if,  within  six  months  be- 
fore the  filing  of  the  petition  in  insolvency, 
he  has  obtained  on  credit  anything  of  value 
with  intent  not  to  pay  for  it,  since  such  re- 
lease did  not  constitute  an  asset  in  the 
debtor's  estate.  Clarke  v.  Stanwood,  44  N. 
E.  537,  539,  166  Mass.  879,  34  L.  R.  A.  378. 

Cliips* 

Checks,  or  chips,  which  represent  certain 
sums,  which  chips,  when  presented,  are  re- 
deemed by  the  dealer  of  cards  at  the  price 
they  represent,  are  'things  of  value,"  within 
the  statute  making  it  gaming  to  play  for 
money  or  other  thing  of  value.  They  are 
representatives  of  value.  The  bet  is  really 
for  money,  and  the  check  is  merely  to  aid 
in  keeping  the  account,  as  well  as  for  con- 
venience.   Porter  v.  State,  51  Ga.  300,  301. 


THIlfO  PATENTED. 

"Thing  patented,"  as  used  In  Act  July  4, 
1836,  S  18,  giving  a  certain  use  to  the  owner 
of  the  thing  patented,  includes  patent  for  a 
process,  a  machine,  or  a  manufacture,  and 
is  not  confined  exclusively  to  machines.  Day 
V.  Union  India  Rubber  Co.  (U.  S.)  7  Fed.  Oas. 
271,  276. 

THIN08  COMMOir. 

"Things  common,"  within  the  classifica- 
tion of  the  Spanish  civil  law,  included  "those 
things  which  belong  to  birds,  beasts,  and 
all  living  creatures,  as  being  able  to  make 
use  of  them,  as  well  as  to  man.  Such  were 
the  air,  the  water  from  heaven,  the  sea, 
and  its  shore.  Any  one  might  navigate  on 
the  sea  and  on  its  shore,  where  also  he 
might  build  a  cottage  or  a  house  for  shel- 
ter.'* Sullivan  v.  Richardson,  14  South.  692, 
708,  33  Fla.  1. 


Domat  defines  "things  common  to  all** 
to  be  "the  heavens,  the  stars,  the  light,  tbe 
air,  and  the  sea."  Morgan  v.  Negodish,  3 
South.  686,  637,  40  La.  Ann.  246  (quoting  1 
Dom.  Civ.  Law,  1 1«  art  1,  par.  115). 

The  "things  common  to  mankind  by  tbe 
law  of  nature"  are  said  by  Justinian  to  be 
"the  air,  running  water,  the  sea,  and  couse- 
quently  the  shores  of  the  sea."  Morgan  y. 
Negodish,  3  South.  636,  637,  40  La.  Ann.  246 
(quoting  Lib.  2,  tit  1«  par.  1). 

THIKOS  OF  A  COBFORATIOir. 

"Things  belonging  to  a  corporation," 
within  the  classification  of  the  Spanish  civil 
law,  ''were  those  things  belonging  exclusive- 
ly to  the  inhabitants  of  any  city,  town,  or 
castle,  or  any  other  place  where  men  reside: 
and  of  those  things  some  might  be  used  by 
any  inhabitant  of  that  city,  town,  or  place, 
and  others  were  for  the  particular  use  of  the 
corporation,  it  being  its  duty  to  apply  tbe 
fruits,  produce,  or  rents  to  the  common  ben- 
efit of  the  city  or  town.  Fountains  or 
springs,  places  for  holding  markets  and 
fairs,  and  places  for  the  meetings  of  the  cor- 
poration, sandy  beaches  or  grounds  on  tbe 
banks  of  rivers,  and  commons  or  pasture 
ground,  belonged  to  the  former  class,  and 
were  for  the  use  of  any  inhabitant;  and 
flocks,  fields,  and  vineyards,  also  plantations 
and  lands  producing  fruit  and  rent,  were  of 
the  latter  class."  Sullivan  v.  Richardson,  14 
South.  692,  708^  33  Fla.  1. 

THINOS  FERSOHAX- 

"Things  personal"  are  said  to  "not  only 
include  things  movable,  but  also  something 
more,  the  whole  of  which  is  comprehended 
under  the  general  name  of  'chattels.' "  Peo- 
ple V.  Holbrook,  13  Johns.  90,  94  (quoting  2 
Bl.  Gomm.  385). 

"Things  personal"  are  defined  by  Black- 
stone  as  things  movable,  or  which  may  be 
carried  about  with  and  attendant  on  a  man's 
person.  United  States  v.  Moulton  (U.  &) 
27  Fed.  Gas.  11,  12  (citing  2  Bl.  Ck)mm.  c. 
24). 

"Things  personal"  are  goods,  money,  and 
all  other  movables,  which  may  tend  the  own- 
er's person  wherever  he  thinks  proper  to  go. 
People  V.  City  of  Brooklyn  (N.  Y.)  9  Barb. 
536,  546. 

THINOS  FRIVATB. 

"Things  private,"  in  the  classification  of 
the  Spanish  civil  law,  were  those  which 
belonged  in  particular  to  every  Individual, 
and  of  which  he  might  acquire  or  lose  do- 
minion. Sullivan  v.  Richardson,  14  Soutb. 
692,  708,  33  Fla.  1. 
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THnrOS  FUBIiIO. 

'rrhlngs  public/'  according  to  the  classi- 
flcatlon  of  the  Spanish  dTil  law,  were  those 
which  belonged  only  to  mankind.  Riyen, 
ports,  harbors,  and  high  roads  were  among 
things  public  Not  only  might  the  inhabit- 
ants of  a  place  make  use  of  things  public, 
but  also  strangers  could  do  so.  No  new  mill 
or  any  other  thing  could  be  built  on  any  part 
of  the  river  by  which'  its  navigation  might 
be  impeded,  and  old  buildings,  obstructing 
the  common  use  of  things  public,  might  be 
destroyed  or  pulled  down;  neither  could  any 
building  or  thing  be  erected  by  which  the 
common  use  of  high  roads,  squares,  or  mar- 
ket places,  threshing  grounds  for  corn, 
churches,  etc.,  would  be  obstructed.  Sullivan 
T.  Richardaon,  14  South.  692,  706,  83  Fla.  1. 

'things  public"  are  those  the  property 
of  which  is  vested  In  the  whole  nation,  and 
the  use  of  which  is  allowed  to  all  the  mem- 
bers of  the  nation.  Of  this  kind  are  naviga- 
ble rivers,  seaports,  roadsteads  and  harbors, 
highways,  and  the  beds  of  rivers  as  long 
BB  the  same  are  covered  with  water.  Civ. 
Code  La.  1900,  art  453. 

THINGS  REAXi. 

•Things  real"  are  such  things  as  are  per- 
manent, fixed,  and  immovable,  and  which 
cannot  be  carried  out  of  place,  as  lands  and 
tenements.  People  v.  City  of  Brooklyn  (N. 
T.)  9  Barb.  530,  546  (citing  2  Bl.  Gomm.  2, 
16). 

•Things  rear  nr©  defined  by  Blackstone 
as  lands,  tenements,  and  hereditaments,  tak- 
ing hereditaments  as  comprising  every  spe- 
cies of  things  real  or  which  may  be  inherita- 
ble, which  consists^  first,  of  corporeal  here- 
ditaments, as  lands  and  tenements,  and, 
second,  of  incorporeal  hereditaments,  as  ad- 
Towsons,  rents,  offices,  etc  Bates  v.  Spar- 
lell,  10  Mass.  823,  824. 

THINK. 

^Think,"  means  believe,  consider,  or  es- 
teem. As  used  by  a  Jury  In  a  finding  of  fact. 
It  snfilciently  expresses  the  finding.  Martin 
T.  Central  Iowa  Ry.  Co.,  13  N.  W.  424,  425, 
59  Iowa,  511. 

••We  think  not,"  as  used  by  jurors  in 
answering  questions  in  a  special  verdict  sub- 
mitted to  them,  is  equivalent  to  "No."  Mls- 
Bonri  Pac.  Ry.  Oo.  v.  Reynolds,  1  Pac.  150. 
153,  31  Kan.  132. 

Ai  beliere. 

The  word  'think"  is  defined  to  mean 
•consider"  or  '•believe,"  and  as  used  In  an 
iostmction,  authorizing  the  Jury  to  find  any 
fact  to  be  proved  'Vhich  they  think  may 
be  rightfully  and  reasonably  inferred  from 
the  tvidence,"  restricts  the  inferences  to  be 


drawn  by  the  Jury  to  such  as  may  be  right- 
fully inferred  from  the  evidence;  that  is,  to 
such  inferences  as  the  Jury,  in  view  of  the 
evidence,  consider  or  believe  rightfully  and 
reasonably  arise  from  the  evidence.  North 
Chicago  St  R.  Co.  v.  Rodert,  67  N.  B.  812. 
813,  203  111.  413. 

Under  Code  Civ.  Proc.  S  376,  describing 
what  shall  be  causes  for  challenges  to  Jurors, 
and  providing  that  the. previous  expression 
or  formation  of  an  opinion  as  to  the  guilt  or 
innocence  of  defendant  is  not  ground  of  chal- 
lenge for  actual  bias  to  a  person  otherwise 
legally  qualified,  if  he  declares  on  oath  that 
I  he  believes  such  opinion  will  not  influence 
I  his  verdict,  it  is  sufficient  for  a  Juror  to 
swear  that  he  thinks  such  opinion  will  not 
influence  his  verdict,  inasmuch  as  the  words 
"believes"  and  **thlnks"  are  substantially 
equivalent.  People  v.  Martell,  33  N.  E.  838, 
840,  138  N.  Y.  595. 

As  expression  of  opinion. 

The  employment  of  the  word  "think"  by 
a  witness,  in  answering  a  question  calling  for 
his  knowledge  of  certain  facts  that  he 
thinks  so  and  so,  is  not  sufficient  in  itself  to 
show  that  the  witness  is  merely  stating  his 
opinion,  instead  of  stating  facts.  Volsin  v. 
Commercial  Mut  Ins.  Co.,  70  N.  T.  Supp. 
147,  154,  60  App.  Div.  130. 

As  reoolleot  or  remember. 

"Think,"  as  used  in  the  testimony  of  a 
witness  testifying  from  recollection,  in  which 
he  said,  "I  think,"  etc,  means,  according 
to  Webster,  "to  recollect  or  call  to  mind," 
and  does  not  make  such  testimony  Illegal. 
Humphries  v.  Parker,  52  Me.  502,  504. 

"Think"  as  used  in  the  testimony  of  a 
witness  that  he  thought  certain  occurrences 
took  place,  is  to  be  taken  as  a  statement  of 
what  the  witness  remembered.  Galveston. 
H.  &  B.  A.  Ry.  Oo.  v.  Parrish  (Tex.)  43  8. 
W.  536. 


THINK  BEST. 

A  trust  deed  authorized  the  trustee  to 
sell  the  premises  "entire,  without  division, 
or  in  parcels,  as  he  may  think  best"  Held, 
that  such  provision  did  not  give  to  the  trus- 
tee the  right  to  sell  the  premises  according 
to  his  arbitrary  discretion,  without  regard  to 
the  benefits  to  be  derived  on  the  sale  in  an- 
other manner  than  that  chosen,  since  the 
power  given  by  its  very  terms  implied 
that  the  trustee  assumed  the  duty  of  think- 
ing on  the  subject,  and  was  obligated  to  adopt 
that  course  which  he  should  think  would 
be  best  to  secure  a  good  price.  The  clause 
does  not  mean  that  the  trustee  may  do  as  he 
pleases,  or  that  he  may  do  that  which  would 
be  most  convenient  for  him;  and  hence  such 
clause  did  not  deprive  the  owner  from  insist- 
ing that  it  was  the  duty  of  the  trustee  to 
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offer  the  property  in  parcels,  and  when  it  Is 
shown  that  a  sale  in  parcels  would  have  been 
more  advantageous,  and  that  the  trustee  was 
requested  to  so  offer  the  property,  a  sale  en 
masse  would  be  set  aside.  Oassidy  r.  Cooke, 
99  111.  385,  38a 

THINK  FIT. 

A  "power  to  appoint  a  fund  in  such  por- 
tions as  a  party  shall  thinJL  fit"  implies  that 
he  may  apportion  it  out  in  such  manner  as 
he  pleases.  "Ck)nsequently  he  may  give  one 
interest  for  life  In  a  particular  share  to  one 
child,  or  limit  the  capital  of  the  same  share 
to  another,  or  even  go  so  far  as  to  limit  to 
a  third  chiid  on  a  contingency,  provided  he 
doles  out  the  whole  in  this  various  way 
among  all  the  children  only.  The  power  does 
not  require  that  he  should  distribute  it  in 
gross  sums,  and  give  each  diild  an  absolute 
interest  in  that  gross  sum;  for  such  a  power 
enables  the  gift  of  particular  interests,  and 
the  appointment  of  such  interests,  and  a 
general  power  to  apportion  lands  receives 
the  same  construction.  Therefore  life  es- 
tates  or  rent  charges  may  in  like  manner, 
be  given  to  any  of  the  children."  Beardsley 
V.  Hutchkiss,  96  N.  Y.  201,  219  (citing  2 
Sugd«  Powers,  p.  294). 

THINK  PROFEB. 

A  bequest  in  a  will,  by  which  testator 
bequeathed  all  his  funds  to  his  wife  for  life, 
for  the  benefit  of  herself  and  children,  *to 
be  used  as  she  may  think  proper,"  means 
only  such  a  use  as  is  consistent  with  the 
life  estate  given;  and  an  investment  there- 
of in  land  by  the  husband  gives  the  wife  only 
a  life  estate  therein,  with  the  remainder  to 
the  testator's  heirs  in  fee,  free  from  her 
debts.  Johns  v.  Johns,  10  a  E.  2,  3,  86  Ya. 
338. 

'Think  proper,"  as  used  in  a  will  in 
which  testator  directed  his  executors  to  sell 
his  real  estate  "in  such  manner  as  they  may 
think  proper,"  are  entirely  without  force  or 
efficacy,  since,  had  the  phrase  been  omitted, 
the  executors  would  have  been  bound  to 
exercise  the  same  discretion.  Drummond  v. 
Jones,  13  Atl.  611,  612,  44  N.  J.  Bq.  (17  Stew.) 
158. 

'Think  proper,"  as  used  in  a  devise  in 
trust  to  sell  in  such  manner  and  at  such 
time  as  the  trustees  shall  think  proper,  did 
not  render  the  period  of  the  conversion  of 
the  property  from  realty  into  personalty  de- 
pendent on  an  arbitrary  discretion,  or  even 
a  sound  discretion,  vested  in  the  trustees  in 
each  case;  but  the  trustees  were  required  to 
sell  within  a  reasonable  time  according  to  all 
the  circumstances  of  the  case.  Walker  v. 
Shore,  19  Yes.  386. 

A  bond  for  the  plaintiff's  maintenance^ 
which  required  the  obligor  to  furnish  to  the 
obligee  money  necessary  for  him  to  spend 


'^whenever  he  thinks  proper"  to  visit  hJi 
friends,  means  that  whenever,  in  the  honest 
and  fair  exercise  of  his  Judgment,  the  ob- 
ligee thought  proper  to  make  such  visits,  the 
obligor  was  bound  to  furnish  money,  bat  not 
if  exercised  wantonly  or  capriciously.  Beny 
V.  Harris,  43  N.  H«  876^  877. 

THIRDS. 

The  word  ''thirds,'*  as  used  In  a  devise 
and  bequest  of  all  testator's  estate,  both  real 
and  personal,  subject  to  the  dower  and 
thirds  of  his  wife,  obviously  meant  the  same 
thing  as  dower.  0*Hara  v.  Dever  (N.  Y.)  46 
Barb.  609,  614,  2  Abb.  Prac  (N.  S.)  418,  428, 
41  N.  Y.  (2  Keyes)  558,  561;  O'Hara  t.  Dever 
(N.  Y.)  8  Abb.  Dec.  407,  409. 

"Thirds,"  as  used  in  a  devise  of  the 
residue  of  a  testator's  estate,  real  and  pei^ 
sonal,  after  his  wife  shall  have  taken  her 
thirds,  should  be  construed  to  mean  the  one- 
third  of  the  personalty  to  which  she  was  en- 
titled by  statute,  together  with  her  dower  in- 
terest In  the  testator's  realty.  Yeomans  r 
Stevens,  84  Mass.  (2  Allen)  849,  850;  Hors^ 
V.  Horsey'a  Bx'rs  (DeL)  1  Houst  438,  440. 

THIRD  OPPOSinOlf. 

Under  the  Code  of  Practice  of  Louisiana, 
when  property  not  liable  is  seized  on  execu- 
tion, the  remedy  of  the  owner  is  by  an  in- 
tervention called  a  'third  opposition,"  on 
which,  by  giving  security,  an  injunction  or 
prohibition  may  be  granted  to  stop  the  sale. 
A  third  opposition  is  a  legal  remedy,  and 
reviewable  by. writ  of  error.  Oitj  of  New 
Orleans  v.  Louisiana  CJonst  Ck>.,  9  Bxs^  Ot 
223,  129  U.  B.  46,  32  L.  Ed.  607. 

THIBD  PEB80N. 

The  words  "thhrd  person**  include  til 
who  are  not  parties  to  the  obligation  or  trans- 
action concerning  which  the  phrase  is  used. 
Rev.  St.  Okl.  1903,  S  2796;  Code  Civ.  Proc 
Mont  1895,  S  3463;  Civ.  Code  Mont  1895,  f 
4663;  Rev.  Codes  N.  D.  1899,  |  5123;  CIt. 
Code  S.  D.  1903,  8  2457. 

In  respect  to  a  contract  or  Judgment, 
third  persons  are  all  who  are  not  parties  to 
it  In  case  of  failure,  third  persons  are,  pa^ 
ticularly,  those  creditors  of  the  debtor  who 
contracted  with  him  without  knowledge  of 
the  rights  which  he  had  transferred  to  an- 
other. Civ.  Code  La.  1900,  art  8556»  sabd. 
32. 

The  term  "third  persons,"  as  used  in 
Hill's  Code,  §  292,  providing  that,  where  a 
portion  of  the  land  to  be  sold  under  execu- 
tion is  claimed  by  third  persons,  such  po^ 
tion  shall  on  his  request  be  sold  separately, 
evidently  means  one  who  was  not  a  party 
to  the  Judgment  or  decree,  but  who  has  a^ 
quired  a  title  to  a  portion  of  the  Judgment 


THIRD  PERSON 


6961 


THIS 


debtor's  real  property  subflequent  to  the 
renditioii  of  tlie  Judgment  or  decree,  and  Is 
priyy  to  and  bound  by  it,  bat,  having  ob- 
tained his  title  subsequent  to  the  lien  of  the 
judgment,  is  entitled,  upon  request,  to  have 
tliat  portion  of  the  debtor's  estate  claimed  by 
him  sold  separately,  In  ixder  that  he  may  re- 
deem it  from  the  sale.  Balfour  ▼.  Burnett, 
41  Pac  1,  2,  28  Or.  72. 

Prior  mortgagees  of  property  of  the  pur- 
chaser, whose  mortgage  was  also  to  attach 
to  aftei>acquired  property,  are  not  'third  per- 
sons," within  the  statute  providing  that  con- 
ditional sales  may  be  valid  as  between  the 
parties,  but  are  made  with  the  risk  on  the 
part  of  the  vendor  of  losing  his  lien,  if  it 
works  a  legal  wrong  to  any  third  person. 
Fosdlck  T.  Schall,  09  U.  a  235,  251,  25  U  Ed. 
839. 

The  term  ••third  persons,**  in  Act  Cong. 
March  S,  1851,  "to  ascertain  and  settle  the 
private  land  claims"  in  California,  and  de- 
claring "that  for  all  claims  finally  confirmed 
hy  the  said  commissioners,"  etc.,  a  patent 
Rhall  issue  to  the  claimant,  but  that  such  pat- 
ent shall  be  conclusive  between  the  United 
States  and  the  said  claimants  only,  and  "shall 
not  affect  the  interests  of  third  persons," 
does  not  embrace  all  persons  other  than  the 
United  States  and  the  claimants,  but  only 
those  who  hold  superior  titles,  such  as  will 
enable  them  to  resist  successfully  any  action 
of  the  government  in  disposing  of  the  prop- 
erty. Colorado  Fuel  Co.  v.  Maxwell  Land 
Grant  Co.,  22  Oolo.  71,  72,  48  Pac.  556,  557 
(citing  Beard  v.  Federy,  70  U.  S.  [8  Wall.] 
478, 18  L.  Ed.  88). 

THIBO  P088E880B. 

A  "third  possessor"  is  one  who  buys 
the  mortgaged  property  without  assuming  to 
pay  the  mortgage.  If  one  buys  real  estate 
by  notarial  or  other  act,  and  does  not  assume 
the  payment  of  the  first  mortgage;  he  Is 
bound  only  as  a  third  possessor.  He  must 
either  give  up  the  property  or  pay  the  amount 
for  Which  it  was  mortgaged.  He  is  limited 
to  the  one  or  the  other  alternative.  Thomp- 
son V.  Levy,  23  South.  918,  60  La.  Ann.  751. 

THIBOED* 

A  direction  by  testator  that  his  widow. 
In  case  of  a  second  marriage,  shall  be  "third- 
ed,**  means  that  she  should  have  a  third  In 
the  estate  allotted,  to  which  she  would  have 
been  entitled  by  law,  had  there  been  no  will, 
or  had  she  elected  to  renounce  the  provi- 
sions which  it  offered  her.  Baker  y.  Bed, 
^  Ey.  (4  Dana)  158,  182. 


THIRTY  DAYS. 

Where  a  document  was  to  be  filed  within 
**thirty  days"  after  the  adjournment  of 
court  and  the  last  day  fell  on  Sunday,  the 


filing  on  the  next  day,  Monday,  will  be  con* 
strued  to  be  a  filing  within  the  time  prescrib- 
ed.   Page  v.  Blackshear,  75  Ga.  885,  886. 

Where  thirty  days'  notice  of  a  sale  is 
required  to  be  published  previous  to  the  day 
of  the  sale,  the  rule  is  to  exclude  the  day  of 
publication  and  include  the  day  of  sale. 
MagnuBSon  v.  Williams,  111  111.  450,  455. 

"Thirty  days,"  as  used  in  the  statute  re- 
quiring appeal  to  be  taken  within  thirty 
days,  is  complied  with  by  an  appeal  taken 
April  14th  from  a  Judgment  rendered  March 
15th.  Faure  v.  United  States  Exp.  Co.,  23 
Ind.  4a 

Loc.  Code  Md.  art  4,  8  874,  requiring 
thirty  days'  notice  of  sale  in  a  certain  pro- 
ceeding to  be  published  twice  a  week,  etc., 
for  a  sale  which  shall  be  held  after  the  ex- 
piration of  thirty  days'  notice,  is  not  com- 
plied with  where  the  notice  of  a  sale  was 
published  March  15tb,  and  the  sale  took 
place  on  the  14th  of  April  following,  the 
words  **thirty  days'  notice"  meaning  that 
both  the  day  of  giving  the  notice  and  mak- 
ing its  first  publication  and  the  day  of  sale 
should  be  excluded  from  the  computation. 
Steuart  v.  Meyer,  54  Md.  454^  463. 

Where  notice  of  a  sale  under  a  trust 
deed  was  given  by  publication  in  a  dally 
newspaper,  the  first  insertion  being  on  Sep- 
tember 22d  and  the  last  insertion  on  Octo- 
ber 22d  of  the  same  year,  and  the  sale  took 
place  on  October  2Sd,  there  was  "thirty  days' 
public  notice"  of  the  time,  terms,  and  place 
of  the  sale  by  advertisement  in  a  dally  pa- 
p^,  as  required  by  the  trust  deed.  German 
Bank  t.  Stumpf,  6  Mo.  App.  17,  18. 

As  oonseovtlTe  days. 

Bev.  St  §  1175,  providing  that  In  no 
case  shall  a  tax  deed  be  issued  upon  a  tax 
certificate  upon  land  not  occupied  or  possess- 
ed for  the  period  of  "thirty  days"  or  more, 
at  any  time  within  the  six  months  immedi- 
ately preceding  the  time  when  the  tax  deed 
upon  such  sale  shall  be  applied  for,  means 
thirty  consecutive  days.  Howe  v.  Genin,  15 
N.  W.  161.  57  Wis.  208. 

As  eqnlTalent  to  montli. 

"Thirty  days,"  as  used  in  Acta  1872-73, 
c.  115,  §  15,  providing  that  all  persons  who 
willfully  fail  to  pay  their  poll  tax  shall  be 
guilty  of  a  misdemeanor  and  liable  to  im- 
prisonment for  not  more  than  thirty  days, 
should  not  be  construed  as  synonymous  with 
"month/*  since  the  word  "month"  in  this 
state  means  calendar  month,  and  may  be 
less  or  more  than  thirty  daya  State  v.  Up- 
church,  72  N.  C.  146,  148. 

THIS. 

When  "this"  and  "thaf  refer  to  differ- 
ent things,  before  expressed,  "thirf*  refers  to 
the  thing  last  mentioned,  and  "that"  to  the 
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thing  flnt  mentioiied.  Rnssell  r.  Kennedy* 
66  Pa.  a6  P.  F.  Smith)  248»  251  (citing 
Webst.  Diet). 

**Thi8/'  as  used  in  Act  S.  0.  March  4, 
1878  (16  St.  at  Large,  p.  411),  requiring  that 
every  lien  shall  be  filed  in  the  office  of  the 
register  of  mesne  conveyances  for  the  coun- 
ty in  which  the  lienor  resides,  and  he  shall 
keep  an  index  for  all  such  liens  so  filed,  and 
this  shall  be  a  sufficient  record  of  the  same, 
refers  to  the  new  mode  of  filing  directed  by 
this  statute,  and  not  merely  to  one  of  the  in- 
cidents of  the  new  mode,  viz.,  the  indexing* 
but  to  both  the  filing  and  the  indexing. 
Stemberger  v.  McSween,  14  S.  O.  85*  43. 

THIS  AOT. 

In  Sess.  Laws  1855,  c.  231,  declaring 
that  all  acts  and  parts  of  acts  inconsistent 
with  this  act  are  hereby  repealed,  the  phrase 
"this  act"  should  be  construed  only  to  in- 
clude the  portion  of  the  act  containing  such 
repealing  clause,  which  is  not  in  confiict  with 
the  Constitution.  People  v.  Tiphaine,  8  Par- 
ker, Cr.  R.  241,  244. 

THIS  GASH. 

See  "Trial  of  This  Oase.'* 

THIS  DAT. 

"This  day,"  as  used  in  a  guaranty  stat- 
ing that  in  consideration  of  "your  having 
this  day  advanced  to  our  client  a  certain 
sum,*'  the  guarantors  undertake  to  pay  the 
same,  "may  mean  something  which  has  been 
done  or  which  is  to  be  done  this  day,"  and 
hence  parol  evidence  is  admissible  to  explain 
its  meaning.  Goldsbede  v.  Swan*  1  Exch. 
154,  160. 

Where  the  evidence  showing  the  exist- 
ence of  a  parol  express  trust  consists  in  part 
of  an  agreement  subsequently  made  recog- 
nizing the  trust,  the  fact  that  such  agree- 
ment uses  the  words,  "We  have  this  day  en- 
tered into  this  agreement'*  does  not  show 
that  the  trust  was  not  established  at  the 
date  of  the  deed  carrying  the  trust;  the  ex- 
pression "this  day"  having  reference  merely 
to  the  time  the  writing  was  entered  into. 
Renshaw  v.  First  Nat  Bank  (Tenn.)  63  S. 
W.  194,  205. 

THIS  IS  TO  OERTIFT. 

'*This  is  to  certify,"  as  used  in  the  com- 
mencement of  a  deed,  is  equivalent  to  "All 
those  to  whom  these  presents  shall  come." 
Evans  ▼.  Gififord,  1  N.  J.  Law  (CJoxe)  197- 
199. 

The  words  "This  is  to  certify,"  although 
not  in  the  form  usual  to  deeds,  are  not  es- 
sentially different  from  the  more  usual  "This 
indenture  witnesseth*"  and  the  words  "I  have 


given"  are  anifflcient  in  Georgia  as  words  of 
conveyance  of  land.  Brlce  v.  Shefileld,  44 
S.  B.  843,  844,  118  Ga.  128. 

THIS  SEOTION. 

Rev.  St.  U.  S.  ff  3894  [U.  S.  Comp.  St. 
1901,  p.  2659],  providing  tliat  no  letter  or 
circular  concerning  lotteries  shall  be  carried 
in  the  mail*  and  that  any  person  who  shall 
knowingly  deposit  or  send  anything  to  be 
conveyed  by  mail  **in  violation  of  this  sec- 
tion" shall  be  punishable,  etc,  means  in  vio- 
lation of  the  general  and  sole  prohibition  on 
which  it  all  rests— that  is,  that  it  shall  not 
be  carried  in  the  mail;  and  no  sending  cao 
confiict  with  this  inhibition  which  is  not  ef- 
fected in  the  mail.  United  States  v.  Dao- 
phin  (U.  S.)  20  Fed.  625,  630. 


THOROUGHBRED. 

No  warranty  will  be  implied  from  the 
statement  of  the  seller  of  horses  that  the 
animals  were  thoroughbred,  this  being  sim- 
ply a  descriptive  term.  Burnett  v.  Hensley, 
92  N.  W.  678,  679,  118  Iowa,  675. 

The  term  "thoroughbred"  was  defined 
by  a  witness  in  an  action  involving  thorough- 
bred cattle  to  mean  an  animal  whoae  an- 
cestry on  both  sides  is  perfect  in  blood  and 
duly  recorded  in  the  American  Herd  Bools. 
Hamilton  v.  Wabash,  St  L.  &  P.  By.  Co., 
21  Mo.  App.  152,  15& 


THOROUGHFARE. 

See  "Public  Thoroughfare." 

A  "thoroughfare,"  Mr.  Webster  says,  is 
"a  passage  through;  a  passage  from  one 
street  or  opening  to  another."  Wiggins  v. 
Tallmadge,  11  Barb.  457,  462. 

The  term  "thoroughfare,"  in  its  ordinary 
sense,  cannot  be  applied  to  a  road  that  has 
no  outlet  at  one  end  thereof.  Oemeteiy 
Ass'n  V.  Meninger,  14  Kan.  312,  315. 

A  "thoroughfare"  is  defined  as  a  pas- 
sage through,  or  a  street  or  way  open  at 
both  ends  and  free  from  any  obstruction; 
so  that  a  finding  that  a  cul-de*sac  was  no 
thoroughfare  was  not  inconsistent  with  a 
finding  that  it  was  used  and  occupied  as  a 
street  by  the  public  and  adjoining  property 
holders  so  much  and  so  far  as  the  necessity 
of  the  public  and  their  convenience  required. 
City  of  Mankato  v.  Warren,  20  Minn.  144, 
150  iGn.  128,  133). 

"Thoroughfare"  is  the  name  applied  to 
a  narrow,  tortuous,  tidal  stream,  traversing 
a  salt  marsh,  separating  an  island  on  the 
seacoast  from  the  mainland.  Freeman  ▼. 
Sea  View  Hotel  Co.,  40  AtL  218»  220,  57  N. 
J.  Bq.  68. 


THOBOUGHLT  DBIBD 


6868 


THREAD  OF  ▲  STREAM 


THOROUGHLY  DRIED. 

St  ISSO,  c  99,  f  6,  declares  tbat  if  any 
ilde  or  Bides  of  sole  leather  shall  weigh, 
when  'thoroughly  dried/'  5  per  cent  more 
or  less  than  the  weight  marked  thereon  by 
an  inspector,  the  inspector  who  Inspected  the 
tame  shall  be  subject  to  the  payment  of  the 
whole  yariation  at  a  fair  valuation,  to  be  re- 
covered by  the  party  injured  thereby.  Held, 
that  the  words  'thoroughly  dried,"  as  there 
used,  meant  that  the  leather  was  suitably 
and  sufficiently  dried  so  as  to  be  in  a  proper 
state  for  sale  and  use.  Tenney  y.  How,  41 
Mass.  (24  Pick.)  835. 


THOROUGHLY  SATISFIED. 

The  court,  in  an  instruction  in  an  action 
for  damages  stating  that  the  Jury  must  be 
"thoroughly  satisfied**  that  the  accident  did 
not  occur  in  consequence  of  the  carelessness 
of  the  plaintiff,  meant  that  the  Jury  must 
not  only  belieye  that  the  weight  of  eyidence 
on  the  subject  of  contributory  negligence 
was  in  plaintiff's  fayor,  but  that  their  belief 
must  be  so  strong  as  to  exclude  eyery  rea- 
sonable doubt  of  plaintiff's  carelessness  con- 
tributing to  the  injury.  Brad  well  y.  Pitts- 
bargh  &  W.  B.  P.  R.  Co.,  20  AtL  1046,  1047, 
139  Pa.  404. 


THOS. 

The  abbreylation  'Thos.,"  on  the  back 
of  an  Indictment  indorsed  "Thos.  M.  Bos- 
ton,** is  not  a  yariance  from  his  name  in  the 
body  of  the  bill,  where  it  is  written  as 
**Thomas  M.  Boston.*'  Stndstill  y.  State,  7 
Ga.  2,  Id. 

THOUGH. 

See  "Eyen  Though.* 

THOUSAND. 

In  a  contract  for  the  purchase  of  shin- 
gles, where  it  has  been  the  custom  in  prior 
contracts  between  the  parties  to  reckon  a 
thousand  shingles  by  measurement,  instead 
of  by  actual  count,  such  custom  is  binding 
upon  the  parties,  and  the  number  of  shingles 
will  be  ascertained  by  measurement  Bragg 
▼.  Blets,  7  D.  O.  106,  110. 

The  term  "thousand  briclc,*'  within  the 
meaning  of  a  contract  for  the  deliyery  of 
hrick  at  so  much  per  thousand,  must  be  tak- 
«n  in  its  ordinary  sense,  in  the  absence  of 
evidence  of  custom  showing  a  particular 
meaning;  but  eyidence  is  admissible  that  the 
tenn  by  custom  means  so  many  brick,  to  be 
ucertained,  not  by  actual  count,  but  by  the 
measurement  of  the  walls  in  which  the 
bricks  are  laid.  Lowe  y.  Lehman,  15  Ohio 
8t  179, 182. 


As  twelTe  humdred* 

'rrhousand,"  as  used  in  a  lease  of  a  rab- 
bit warren,  proyidlng  that  at  the  expiration 
of  the  term  the  lessee  would  leave  10,000 
rabbits  on  the  warren,  the  lessor  paying  for 
them  £60  per  thousand,  means  1,200.  Smith 
y.  WUson,  3  Barn.  &  Adol.  72& 

The  expression  "a  thousand  a  year,**  as 
used  in  contracts,  has  been  held  to  mean 
$1,200.  McGulsky  y.  Klosterman,  25  Pac. 
366,  370,  20  Or.  108,  10  L.  R.  A.  785  (citing 
Lawson,  Usages  A  Oust  l 


Under  certain  conditions,  parol  evidence 
is  admissible  of  a  custom  showing  that  the 
term  ''a  thousand"  means  1,200.  Ooquard  y. 
Bank  of  Kansas  Oity,  12  Mo.  App.  261,  265. 


THREAD. 

A  small  line  or  twist  of  any  fibrous  or 
filamentous  substance,  as  flax,  silk,  cotton, 
or  wool,  particularly  such  as  is  used  for 
weaving  or  for  sewing;  a  filament;  a  small 
string.  Luckemeyer  y.  Magone  (U.  S.)  88 
Fed.  80,  34. 

THBHAD  LAOE. 

"Thread  lace*'  is  that  manufactured  up- 
on a  cushion  ftom  thread  wound  on  bobbins 
moved  by  hand,  and  it  is  equally  thread 
lace  whether  made  of  cotton  or  silk,  and 
whether  white  or  black.  Arthur  y.  Lahey, 
96  U.  8.  112,  114,  24  L.  Bd.  766. 

Thread  laces,  made  wholly  by  machin- 
ery and  composed  of  linen  and  cotton  thread, 
first  introduced  into  this  country  subsequent 
to  the  tariff  act  of  July  30,  1846,  which  were 
invoiced  and  always  known  to  the  trade  un- 
der the  denomination  of  "thread  laces,'*  were 
within  the  description  of  "thread  lace"  in 
schedule  B,  and  not  within  the  enumeration 
of  schedule  D,  of  manufactures  composed 
wholly  of  cotton  not  otherwise  provided  for. 
Lottimer  y.  Lawrence  (U.  S.)  15  Fed.  Oas. 
928,  929. 

THBEAO  OF  A  STREAM. 

The  thread  of  a  stream  is  the  middle  line 
of  a  channel;  that  is,  of  the  hollow  bed  of 
running  water,  when  the  water  is  at  Its 
ordinary  stages.  Dayton  v.  Cooper  Hy- 
draulic Oow,  10  Ohio  S.  &  O.  P.  Dec.  192,  205. 

The  thread  of  a  stream  is  the  line  mid- 
way between  the  banks  at  the  ordinary  stage 
of  water,  without  regard  to  the  channel,  or 
the  lowest  and  deepest  part  of  the  stream. 
State  y.  Burton,  31  South.  291,  292,  106  La. 
732. 

The  phrases  "the  middle  of  the  river" 
and  "the  middle  of  the  main  channel,"  when 
applied  to  rivers  as  boundaries  between 
states,  mean  the  center  line  of  the  main 
channel,  or,  as  it  is  most  frequently  express- 
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ed,  the  "^read  of  tbe  stream.**  Bnttennth 
y.  St  Louis  Bridge  Co.,  17  N.  B.  439,  443, 
123  IIL  535,  6  Am.  St  Rep.  546. 

THREAT. 

A  threat  in  criminal  law  Is  a  menace  or 
declaration  of  one's  purpose  or  intention  to 
work  Injury  to  the  person,  property,  or  rights 
of  another.  State  y.  Gushing,  50  Pac.  512, 
515,  17  Wash.  544. 

A  threat  '*ls  any  menace  of  such  a  na- 
ture and  extent  as  to  unsettle  the  mind  of  | 
the  person  on  whom  it  operates,  and  to  take  j 
away  from  his  acts  that  free,  voluntary  ac- ' 
tion  which  alone  constitutes  consent"  And. 
Law  Diet  "To  hold  up  as  a  terror  the  ex- 
pectation of  evil,  or  to  alarm  with  the  prom- 
ise of  evil."  Webster.  A  'threat"  whether 
It  be  verbal,  written,  or  printed,  to  be  within 
Code  1873,  f  3871,  prescribing  a  punishment 
for  the  extortion  of  money  by  threats,  need 
not  be  made  personally  to  the  one  threaten- 
ed. In  order  to  be  a  'threat"  it  must  be  so 
made  and  under  such  circumstances  as  to 
operate  at  least  on  the  mind  of  the  one  whom 
It  Is  expected  to  Influence.  The  meaning  of 
the  word  implies  that  it  Is  a  menace  of  some 
kind,  which  in  some  manner  comes  to  the 
knowledge  of  the  one  sought  to  be  affected  j 
thereby.  State  y.  Brownlee,  51  N.  W.  25,  27, 
84  Iowa,  473. 

A    'threat**   of    accusation,    within    the 
meaning  of  Gen.  St  c.  160,  f  28,  making  it  I 
criminal  to   extort   money   by   threat,   etc,  | 
comprehends  a  threat  to  use  any  of  the  pre- 1 
liminary  means  necessary  to  cause  a  person ; 
to  be  proceeded  against  for  a  criminal  of- 
fense.    A  false  statement  that  the  warrant 
is  issued  to  arrest  a  person  for  crime,  which 
will  be  served  unless  money  is  paid  to  stay  j 
the  process,  is  a  threat  to  accuse  a  person! 
of   crime.     Commonwealth    v.    Murphy,    94 1 
Mass.  (12  Allen)  449,  451.  I 

When  threats  are  charged  to  have  been  \ 
the  means  by  which  a  rape  was  effected, ! 
the    jury    should    be    instructed    that    thej 
threats  must  be  such  as  might  reasonably 
create  a  Just  fear  of  death  or  great  bodily 
harm,  in  view  of  the  relative  conditions  of 
the  parties  as  to  health,  strength,  and  all 
other  circumstances  of  the  case.     Jones  v. 
State,  10  Tex.  App.  552,  559. 

In  an  action  to  recover  damages  sustain- 
ed by  a  conspiracy  between  defendants  to 
damage  plaintiff  and  deprive  him  of  his 
source  of  business  and  his  customers,  no 
threats  are  shown  in  the  legal  sense  where 
defendants  stated  that  if  other  dealers  in 
eeriain  goods  continued  to  sell  to  plaintiff, 
the  members  of  defendant  association  would 
not  buy  from  them.  It  does  not  Interfere 
with  the  dealer's  free  choice.  It  may  have 
T^rompted  him  to  a  somewhat  sordid  calcula- 
tion.   He  may  have  considered  which  custom 


is  most  profitable  and  have  acted  aecordin;- 
ly;  but  it  was  not  a  threat  constitatlnf 
unlawful  combination.  Cote  r.  Murphy,  28 
Ati.  190,  194,  159  Pa.  420,  23  U  R.  A.  135, 
39  Am.  St  Rep.  686. 

A  declaration  that  a  person  by  means  of 
"threats"  drove  the  customers  of  another 
from  him  and  succeeded  in  breaking  up  his 
business  means  a  declaration  of  an  intention 
or  determination  to  injure  another  by  the 
commission  of  some  unlawful  act  If  the 
act  intended  to  be  done  is  not  unlawful,  tbe 
declaration  is  not  a  "threat**  in  law.  Payne 
V.  Western  &  A.  R.  Co.,  81  Tenn.  (13  Lea) 
507,  514,  49  Am.  Rep.  666. 

Aotions  or  sisns. 

"Threat**  does  not  necessarily  require 
that  violent  language  be  employed,  but  a 
threat  may  be  communicated  by  signs  or  a^ 
tions  as  fully  as  by  word  of  mouth.  Arm- 
strong V.  Vicksburg,  S.  &  P.  R.  Co.,  16  SoutL 
4G8,  474,  46  La.  Ann.  144a 

Persnasioii. 

"Threats,"  as  used  in  Code,  |  2508,  m- 
quiring  the  certificate  of  a  wife's  acknowl- 
edgment to  a  deed  of  her  husband's  home- 
stead to  state  that  her  acknowledgment  was 
not  made  under  threats  of  her  husband, 
means  more  than  is  indicated  by  the  word 
"persuasion,"  and  such  a  certificate,  in  which 
the  word  "persuasion**  is  substituted  for  the 
word  "threats,"  is  not  a  substantial  com- 
pliance with  the  statute.  Daniels  r.  Lowery, 
8  South.  352,^858,  92  AJa.  619. 

Simple  request. 

Where  striking  employes  bad  been  en- 
joined  from  interfering  with  other  employ^ 
by  the  use  of  threats  or  IntimidatiODS,  a 
simple  request  to  do  or  not  to  do  a  thing, 
made  by  one  or  more  of  a  body  of  strikers 
under  circumstances  calculated  to  convey  a 
threatening  intimidation,  with  a  design  to 
hinder  or  obstruct  employes  in  the  perform- 
ance of  their  duties,  is  a  direct  threat  and 
Intimidation,  and  will  be  punished  as  such. 
Ex  parte  Richards  (U.  S.)  117  Fed.  65a  666 
(citing  In  re  Doollttie  [U.  S.]  23  Fed.  545; 
United  States  v.  Kane,  Id.  748,  750,  751; 
In  re  Wabash  R.  Co.  [U.  S.]  24  Fed.  217). 

Vulgar  and  abnslTe  epithets. 

Mere  vulgar  and  abusive  epithets  do  not 
constitute  "threats,"  such  as  to  furnish  ade- 
quate cause  to  reduce  the  killing  to  the  grade 
of  manslaughter.  Levy  v.  State,  12  S.  W. 
596,  697,  28  Tex.  App.  208,  19  Am.  St  Bep. 
82a 

THBEAT  TO  IKJUBE  PROPERTT. 

A  threat  to  injure  a  person's  business  by 
inducing  his  employes,  who  are  on  a  strike, 
to  persist  in  their  refusal  to  work  for  him, 
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rrhreatenlng  letters,"  within  the  mean- 
ing of  the  statute  making  It  criminal  to  send 
threatening  letters  with  a  yiew  of  extorting 
money,  was  intended  to  embrace  only  cases 
where  the  Intent  is  to  obtain  that  which  in 
Justice  and  equity  the  writer  of  the  letter  Is 
not  entitled  to  receive.     It  does  not  extend 
to  cases  where  the  person  threatened  actu- 
ally owes  the  writer  of  the  letter  the  sum 
1  claimed  by  him.    To  support  an  indictment 
,  under  that  statute,  the  end,  as  well  as  the 
!  means  employed  to  obtain  it,  must  be  wrong* 
'.  ful  and  unlawful.    People  ▼.  GrifQn,  2  Barb. 
427,  429. 


THREE. 

Tl&ree  days. 

A  statute  .requiring  three  days'  notice  of 
an  act  proposed  to  be  done  is  sufficiently 
complied  with  by  a  performance  of  the  act 
on  the  third  day.  Ducheneau  v.  House,  10 
Pac.  427,  428,  4  Utah,  363  (citing  Misch  r. 
Mayhew,  51  Cal.  1^14,  615). 

Justices'  Code,  f  12,  declaring  that  a 
summons  must  be  served  at  least  "three  days 
before  the  time  of  appearance,"  does  not 
mean  that  three  full  days  shall  transpire 
between  the  day  of  service  and  the  day  of 
appearance,  but  should  be  construed,  accord- 
ing to  the  ordinary  rule  for  the  computation 
of  time,  so  as  to  exclude  the  first  day  and 
Include  the  last.  Schultz  r.  American  Clock 
Co.,  18  Pac.  221,  222,  39  Kan.  834. 

How.  St  S  8028,  providing  that  a  cita- 
tion to  show  cause  why  an  attachment  should 
not  be  dissolved  "shall  be  served  within 
three  days  at  least  before  the  return  day 
thereof,"  means  three  days,  exclusive  of 
Sunday,  which  is  not  to  be  included  In  the 
'  computation.  Caupfield  y.  Cook,  52  N.  W. 
1031,  92  Mich.  626. 

Tliree  months* 

Where  a  verdict  was  returned  on  the 
12th  of  October,  and  a  petition  filed  for  cer- 
tiorari on  the  12th  of  January  following,  the 
petition  was  not  filed  within  **three  months," 


is  Bot  a  "threat  to  do  an  Injury  to  property" 
•f  such  person.  People  ▼.  Barondesi,  16  N. 
T.  fitaqpp.  436, 487,  61  Hun,  5TL 

THREATEN  AKB  AOOITSB. 

In  an  indictment  charging  a  conspiracy 
entered  into  by  defendants  to  maliciously 
'threaten  and  accuse"  one  B.  of  the  crime  of 
adultery,  with  the  Intent  unjustly  and  firaud- 
olentiy  to  extort  money,  the  words  quoted 
were  used  in  the  same  sense  as  the  words 
"charge  and  accuse"  in  a  prior  allegation  in 
the  indictment  alleging  the  conspiracy,  and 
mean  an  imputation  of  such  offenses  against 
the  prosecutor  as  a  means  of  inducing  him 
to  pay  money  to  avoid  prosecution.  Com- 
monwealth y.  O'Brien,  66  Mass.  (12  Cush.) 
84,90. 

THREATEHED  TO  KHX. 

The  phrase  'threatened  to  kill,"  as  used 
in  an  indictment  charging  that  defendant 
"threatened  to  kill."  etc.,  is  equivalent  to 
'threatening  to  take  life,"  prohibited  by 
Pasch.  Dig.  arts.  6585,  6586.  Buie  y.  State, 
1  Tex.  App.  58,  60. 

THREATEHED  TO  MUBDEB. 

The  phrase  'threatened  to  murder,"  as 
used  in  an  indictment  charging  that  defend- 
ant "threatened  to  murder,"  etc,  is  equiva- 
lent to  'threatening  to  take  life,"  prohibited 
by  Pasch.  Dig.  arts.  6585,  6586.  Bule  y. 
State,  1  Tex.  App.  58,  60. 

TRBEATEKED  WITH  ATTACK. 

"Being  threatened  with  an  attack  as  a 
defense  to  a  prosecution  for  carrying  con- 
cealed weapons  implies  only  that  a  threat 
must  have  been  made  and  stand  uncanceled 
by  after-reconciliation  or  other  evidence  of 
abandonment"  Polk  y.  States  62  Ala.  237, 
239. 

THBSATEBIKQ. 

Threatening  supposes  some  danger  In 
prospect,  but  more  remote  than  imminent  or  i  as  required  by  statute.    Western  &  A.  R.  R. 


impending.    Eckhardt  y.  City  of  Buffalo,  46 
N.  Y.  Supp.  204,  211,  10  App.  Div.  1. 

THBEATEIOKG  CHARACTEB. 

'Threatening  character,"  as  used  In  Act 
8ept  26,  1888,  relating  to  the  depositing  of 
postal  cards  containing  allegations  of  a 
"threatening  character,"  do  not  Include  a 
postal  card  containing  an  allegation,  "Ton 
liate  promised  and  do  not  perform,"  and  "I 
see  very  plainly  you  do  not  intend  to  pay  any 
attention  to  my  letters  or  your  agreements." 
United  States  y.  Simmons  (U.  S.)  61  Fed.  640. 


y.  Carson,  70  6a.  888^  388. 

Three  weeks. 

An  order  of  court  providing  that  notice 
of  the  time  and  place  of  the  meeting  of  cer- 
tain commissioners  should  be  given  "three 
weeks  before  the  time  of  the  meeting"  has 
no  reference  to  the  number  of  insertions  in 
the  paper,  but  was  intended  to  give  all  per- 
sons interested  a  definite  period  to  prepare 
for  the  meeting,  and  means  that  three  full 
weeks'  notice  should  be  given,  and  hence 
three  successive  insertions,  made  within  less 
than  three  weeks,  did  not  constitute  a  com- 
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pliance  with  the  order.    In  re  North  White- 
hall Tp.,  47  Pa.  ai  Wright)  156,.  160. 

Tliree  eonseontlTe  weeka* 

Where  an  ordinance  is  required  to  be 
published  for  three  consecutlYe  weeks  in 
some  newspaper,  the  words  **three  consecu- 
tive weeks"  should  be  construed  to  mean 
that  the  publication  required  is  one  for  21 
days,  and  not  simple  insertions,  one  in  each 
week,  in  such  newspaper.  Loughridge  T. 
City  of  Huntington,  56  Ind.  253,  259. 

Three  suooesslTe  weeluu 

Where  a  power  of  sale  In  a  mortgage  re- 
quired a  notice  to  be  published  "once  each 
week  for  three  successive  weeks,"  the  lan- 
guage did  not  mean  that  the  first  publication 
should  be  made  three  weeks  before  the  time 
appointed  for  the  sale.  Dexter  y.  Shepard, 
117  Mass.  480,  484. 

Act  June  16,  1836,  directing  a  sheriff  to 
advertise  a  sale  once  a  week  during  "three 
successive  weeks,"  means  calendar  weeks 
or  specified  periods  of  time,  and  an  adver- 
tisement in  three  successive  periods  of  the 
kind,  although  the  advertisements  may  not 
have  been  all  on  the  same  day  of  the  week, 
and  there  may  not  have  been  21  full  days 
between  the  first  and  the  date  of  the  sale. 
McKee  v.  Kerr,  43  Atl.  953,  954,  192  Pa.  164; 
HolUster  v.  Vanderlin,  30  Atl.  1002,  1003,  165 
Pa.  248,  44  Am.  St  Rep.  657. 

Three  weeks  suooessiTely. 

In  construing  a  statute  providing  that, 
in  case  of  an  administrator's  sale  of  real 
estate,  notice  shall  be  published  in  a  news- 
paper for  "three  weeks  successively"  next 
before  such  sale,  as  applied  to  a  case  where 
a  notice  was  published  in  a  daily  paper  one 
day  in  each  week  for  three  weeks,  the  court 
said:  "If  the  publication  had  been  made  in 
a  weekly  paper  on  regular  publication  days, 
separated  by  intervals  of  a  week,  there  can 
be  no  question  that  it  would  have  satisfied 
the  statute.  The  single  publication  on  the 
regular  publication  day  would  be  a  publica- 
tion for  a  week.  It  follows  that,  to  consti- 
tute a  good  publication  for  a  given  number 
of  weeks,  a  daily  publication  is  not  essential. 
Publications  on  regular  publication  days  at 
the  rate  of  one  a  week,  If  separated  by  in- 
tervals of  a  week,  are  sufllcient  We  can 
perceive  no  reason  why  this  rule  is  not  as 
applicable  to  a  publication  in  a  daily  as  to 
one  in  a  weekly  publication."  Dayton  v. 
Mintzer,  22  Minn.  393,  395. 

A  statutory  requirement  that  a  notice 
of  a  hearing  be  published  "three  weeks  suc- 
cessively" before  the  hearing  is  satisfied,  in 
the  case  of  a  hearing  on  the  30th  day  of  a 
month,  by  a  publication  in  a  weekly  newspa- 
per, in  Issues  thereof  dated  the  15th,  ^d, 
and  29th  days  of  said  month.  It  is  not  nec- 
essary that  a  full  week  shall  intervene  be- 


tween the  last  publication  and  the  time  of 
hearing.    Swett  y.  Sprague.  66  Me.  190,  192. 

2  Rev.  St  1876,  f  467,  requiring  tii« 
publication  for  three  weeks  successively  of  a 
sherilTs  sale  of  real  estate,  is  complied  with 
by  a  publication  for  21  days,  excluding  either 
the  date  of  the  first  publication  or  the  day  of 
sale.    Meredith  r.  Ghancey.  69  Ind.  466^  467. 

An  order  to  give  notice  by  publishing 
in  a  newspaper  "three  weeks  successively" 
is  complied  with  by  publishing  in  such  paper 
in  three  successive  weeks,  although  there  be 
not  an  interval  of  a  week  between  either  the 
first  and  second  or  the  second  and  third  pub- 
lications.   Bachelor  v.  Bachelor,  1  Mass.  256. 

Ck>mp.  St  c.  23,  f  140,  requiring  that 
notice  of  the  probate  of  a  will  shall  be  made 
by  publication  "three  weeks  successively," 
means  a  publication  once  each  week  for 
three  successive  weeks,  three  weekly  publica- 
tions, and  the  last  publication  need  not  nec^ 
essarily  be  21  days  from  the  date  of  the  first 
publication.  Alexander  v.  Alexander,  41  N. 
W.  1065.  1067,  26  Neb.  68. 

'Three  weeks  successively,**  as  used  in 
Code  Civ.  Proc.  f  1547,  directing  a  notice 
of  sale  of  the  property  of  a  decedent  to  be 
published  in  a  newspaper  for  "three  weeks 
successively,"  and  under  section  1706,  pro- 
viding that  when  any  publication  is  ordered, 
the  judge  or  court  may  order  a  publication 
for  a  less  number  of  times  than  each  issue 
of  the  paper,  embraces  a  notice  published  in 
a  daily  newspaper  once  a  week  for  three 
successive  weeka  In  re  Cunningham's  Es- 
tate, 15  Pac.  136,  73  Cal.  658. 

Three  years  suooesslTely. 

'Three  years  successively,''  in  St  1793, 
c.  84,  giving  a  settlement  to  persons  having 
a  freehold  of  the  clear  yearly  Income  of  £3 
and  taking  the  rents  and  profits  thereof  three 
years  successively,  is  to  be  understood  to 
mean  each  and  every  one  of  the  three  years, 
and  a  statute  therefore  requires  an  income 
with  such  a  value  during  each  of  the  years. 
Inhabitants  of  Western  v.  Inhabitants  of 
Leicester,  20  Mass.  (3  Pick.)  198. 

THREE  STORT. 

The  phrase  'three  story  building,"  as 
used  in  a  fire  policy,  was  applicable  to  des- 
ignate a  building  with  a  granite  front  only 
and  three  stories  high  in  the  front  and  rear,  ^ 
although  only  one  story  high  in  the  middle. 
Medina  v.  Builders'  Mut  Fire  Ins.  Co.,  120 
Mass.  225,  226.  | 

THRESHING  MACHINE.  | 

''Threshing  machine,"  as  generally  used 
and  understood  in  the  state  of  Nebraska,  in-  I 
eludes  within  its  meaning  the  horse  power  I 
by  means  of  which  the  separator  is  pro- 
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pelled.    Osborne  y.  McAllister,  19  N.  W.  510, 
611, 15  Neb.  428. 

A  self-feeder  Is  covered  by  a  policy  In- 
guring  a  "threshing  outfit,"  though  not  spe- 
cifically Insured,  when  it  constitutes  part  of 
the  ontfit.  Minneapolis  Threshing  Mach. 
Co.  V.  Damall,  83  N.  W.  266.  269,  13  S.  D.  279. 


THROAT. 

'Throat,'*  as  used  in  an  Indictment  char- 
ging a  cutting  of  the  'throat,"  is  not  to  be 
confined  to  that  part  of  the  neck  scientifically 
called  the  throat,  but  means  that  which  Is 
commonly  called  the  throat;  and  the  alle- 
gation was  proved  by  showing  that  the  Jugu- 
lar vein  was  divided,  though  the  carotid 
artery  was  not  cut  Bex  v.  Bdwards,  6  Car. 
&  P.  401. 


THROAT  ]>I8EA81L 

The  words  "throat  disease,"  in  a  proposal 
for  life  insurance  In  which  the  applicant  said 
that  he  had  never  had  throat  disease,  mean 
something  more  than  a  temporary  inflamma- 
tioD,  which  at  the  time  the  proposal  was 
made  was  completely  cured.  Eisner  v. 
Guardian  Mut  life  Ins.  Co.,  8  Cent  Law  J. 
302. 


THROUGH. 

The  word  '^through,"  when  used  in  a 
deed  granting  a  right  of  way  In,  upon,  and 
through  lands  of  U.,  speaks  an  Intent  to  con- 
cede a  mere  passage,  and  not  to  grant  the 
land  itself.  Uhl  v.  Ohio  River  R.  Ck).,  41  8. 
B.  340,  341,  51  W.  Va.  106. 

An  indenture  granting  a  right  of  drain- 
age 'In  and  through"  three  private  ways  or 
ftTennes  named  does  not  entitle  the  grantee, 
either  expressly  or  impliedly,  to  extend  the 
drain  to  the  sea  beyond,  across  lands  belong- 
ing to  a  third  party,  which  belonged  to  the 
grantor  at  the  date  of  the  Indenture.  Flske 
▼.  Wetmore,  10  Atl.  627,  628.  16  R.  I.  354. 

At  aloas* 

"Through,"  as  used  In  a  grant  by  a  dty 
of  authority  to  a  telephone  company  to  run 
and  maintain  wires  over  and  through  the 
streets  of  the  city,  is  equivalent  to  "along," 
and  does  not  authorize  a  laying  of  the  wires 
under,  below,  or  beneath  the  streets.  Com- 
monwealth V.  Warwick,  40  Atl.  93,  94,  185 
Pa.  623. 

The  words  "through  whose  land"  the 
highway  may  pass,  in  Rev.  St  1894,  f  6747, 
relatiye  to  the  establishment  and  vacation  of 
bighwaysy  and  giving  a  remedy  to  any  per- 
son through  whose  land  the  highway  may 
pass^  do  not  require  such  a  highway  to  sep- 
arate the  land  of  the  owner  Into  two  parts, 
bnt  thflj  apply  where  his  land  merely  abuts 


on  the  highway.    Brandenburg  v.  Hlttel  (Ind.) 
37  N.  E.  329,  330. 

Aflimto. 

Under  a  city  charts  providing  that  the 
dty  may  take  stock  In  companies  construct- 
ing roads  nmning  to  the  city.  It  is  held  that 
a  road  running  through  the  city  Is  a  road 
running  to  It  City  of  Aurora  v.  West,  9 
Ind.  74,  85. 

"Through"  does  not  always  mean  from 
end  to  end  or  from  side  to  side,  but  frequent- 
ly means  simply  withhi.  As  used  in  an 
agreement  that  negotiable  bonds  issued  by  a 
county  should  be  delivered  to  a  railroad  com- 
pany when  Its  road  had  been  so  completed 
through  such  county  that  a  train  of  cars 
shall  have  passed  over  the  same,  the  word 
does  not  require  a  road  passing  entirely 
through  the  county  from  one  side  to  the  oth- 
er, but  the  condition  is  satisfied  by  the  con- 
struction of  a  road  into  the  county  and  with- 
in two  miles  of  the  opposite  side.  Provi- 
dent Life  &  Trust  Co.  of  Philadelphia  v. 
Mercer  Coimty,  18  Sup.  Ct  788,  792,  170  U. 
S.  593,  42  L.  Ed.  1156  (reversing  Mercer  Coun- 
ty V.  Provident  Life  &  Trust  Co.,  62  Fed. 
623,  19  O.  O.  A.  44). 

"Through,"  as  used  In  a  conveyance  of 
one-half  of  the  grantor's  dwelling  house  and 
a  lot  of  land  on  the  side  of  the  house,  reserv- 
ing a  privilege  to  pass  and  repass  through 
the  land  to  the  outer  cellarway,  and  through 
said  way  and  cellar  where  It  may  do  the 
least  damage,  does  not  mean  to  or  Into  or 
out  only,  and  the  grantor  may  go  through  the 
cellar  to  his  rooms  above  without  having  any 
occasion  to  go  into  the  cellar  to  do  any  par- 
ticular business  therein.  The  passage  re- 
served Is  through,  not  to,  the  cellar,  as  it 
would  have  been  If  the  parties  intended  to 
limit  the  right  of  passage  for  the  purpose  of 
depositing  anything  in  or  carrying  anything 
from  the  cellar.  A  passage  through  cannot 
mean  a  passage  into  or  out  only.  Choate  v. 
Bumham,  24  Mass.  (7  Pick.)  274,  278. 

As  over. 

The  word  "through,"  In  an  act  ameAda- 
tory  to  the  charter  of  a  cemetery  associa- 
tion, providing  that  no  road,  street,  alley,  or 
thoroughfare  shall  be  laid  out  or  opened 
through  said  grounds  or  any  part  thereof 
without  consent  of  the  directors,  was  intend- 
ed to  mean  the  same  as  the  word  "over"; 
the  obvious  intention  being  to  protect  the 
cemetery  lands  or  any  part  thereof  from  be- 
ing taken  for  road  or  street  purposes.  Vil- 
lage of  Hyde  Park  v.  Oakwoods  Cemetery 
Ass'n,  7  N.  B.  627,  629,  119  111.  141. 

THBOUOH  OONTRACT. 

A  "through  contract,"  as  used  with  ref- 
erence to  railroad  contracts  for  the  shipment 
of  goods.  Is  a  contract  made  by  the  carrier 
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to  whom  the  goods  are  originally  deliyered 
agreeing  that  the  goods  shall  be  transported 
to  their  destination;  such  destination  being 
beyond  the  terminus  of  Its  own  road  and  re- 
quiring the  service  of  one  or  more  connect- 
ing lines.  "Such  a  contract  is  more  for  the 
convenience  of  shippers  than  carriers.  It 
enables  property  to  be  transported  oyer  long 
routes,  composed  of  many  distinct  companies 
and  lines,  with  great  safety  and  dispatch, 
and  without  necessity  of  employing  any  in- 
termediate agents  other  than  the  carriers 
themselves.  It  adds  to  the  public  conven- 
ience to  have  such  contracts  entered  Into 
and  carried  out,  and  holdings  which  would 
have  a  tendency  to  discourage  and  destroy 
the  custom  should  not  be  unnecessarily 
made.  For  this  reason  such  connecting  car- 
riers ought  not  to  be  required  to  ascertain  at 
their  peril  whether  there  are  any  secret 
agreements  affecting  the  liability  of  goods 
received  in  the  ordinary  comrse  of  business 
to  the  ordinary  freights.  A  contract  by  a 
railroad  company  receiving  goods  at  Pitts- 
burg, Pa.,  destined  for  Hudson,  Wis.,  which 
stipulated  against  responsibility  as  a  carrier 
beyond  its  own  line,  but  guarantied  tliat  the 
cost  of  transportation  to  Hudson  would  not 
exceed  a  certain  sum,  less  than  the  aggre- 
gate of  the  charges  on  the  several  lines  be- 
tween Pittsburg  and  Hudson  at  the  usual 
rates,  will  not  be  deemed  a  "through  con- 
tract" Schneider  v.  Evans,  25  Wis.  241,  251, 
8  Am.  Rep.  56. 

Plaintiff  shipped  at  Cairo,  IlL,  by  the  Il- 
linois Central  Railroad,  a  quantity  of  cotton 
assigned  to  a  company  in  New  York.  In  the 
bin  of  lading  given  by  the  railroad  company 
its  agent  was  named  as  consignee  at  Chi- 
cago. The  bill  of  lading  exempted  that  com- 
pany from  damage  or  loss  by  fire,  and  also 
from  all  responsibility  for  the  stowage  and 
safe  carriage  of  the  packages  beyond  the 
line  of  its  road,  and  stipulated  that  the  other 
road  should  pay  a  specified  sum  per  100 
pounds.  The  Illinois  Central  Railroad  Com- 
pany contracted  for  the  transportation  from 
Chicago  to  New  York  with  the  Union  Trans- 
portation Company,  and  it  was  held  that  the 
contract  with  the  Illinois  Central  Railroad 
Company  was  not  a  through  contract,  and 
that  under  it  that  company  had  power  to 
contract  for  the  transportation  beyond  the 
line  of  its  road,  and  to  provide  in  such  con- 
tract for  a  like  exemption  of  subsequent  car- 
riers as  that  contained  in  Its  own  contract 
with  plaintiff.  Lamb  v.  Camden  &  A  R.  & 
Transp.  Co.,  46  N.  Y.  271,  7  Am.  Rep.  827. 

THROUGH  ELEVATORS. 

Acts  1872,  c  244,  providing  that  all  grain 
arriving  in  the  city  of  Baltimore  must  be 
reported  to  the  grain  weigher's  office,  except 
grain  carried  to  the  city  on  wagons,  carts, 
^ilroad  cars,  or  through  elevators,  should 
be  construed  to  apply  to  grain  which  arrived 


in  Baltimore  City  by  water,  which  was  taken 
out  of  the  yessel  by  elevator  machinery  and 
deposited  in  an  elevator,  where  It  was  weigh- 
ed by  an  employd  of  the  elevator  and  came 
under  the  immediate  superintendence  and 
direction  of  an  assistant  weigher  of  grain 
stationed  there  by  the  weigher  general  for 
the  purpose  of  superintending  and  directing 
the  weighing,  though  the  grain  has  never 
been  taken  from  the  elevator.  When  the 
grain  has  been  removed  from  the  vessels 
and  taken  up  Into  the  elevators,  and  thence 
let  dovni  in  the  harbors  and  weighed,  and 
after  weighing  has  been  put  into  the  bins  of 
purchasers,  It  has  been  carried  through  the 
elevators  in  contemplation  of  the  act  Gifl 
V.  Oacy,  49  Md.  243,  244. 

THBOUOH  FREIGHT. 

A  'through  freight^'  is  a  train  whicb 
does  not  switch,  and  neither  sets  out  nor 
takes  In  cars  at  intermediate  stations.  Ovi- 
att  V.  Dakota  Cent  Ry.  Co.,  48  Minn.  800, 
801,  802,  46  N.  W.  488. 


THROUGH  GRAnr. 

"Through  grain,"  in  a  contract  wltt  a 
railroad  company  at  the  terminus  of  Its  line 
requiring  the  elevator  to  receive  and  dis- 
charge all  through  grain  at  a  certain  rate. 
and  that  the  elevator  should  have  the  han- 
dling of  all  through  grain  at  such  a  rate, 
does  not  mean  shipped  through  merely  to 
that  terminus  of  said  railroad  company,  bat 
all  grain  consigned  through  that  terminus  to 
some  point  beyond  by  the  terms  of  the  ship- 
ment Richmond  v.  Dubuque  &  S.  C  R.  Co^ 
26  Iowa,  191,  199. 


THROUGH  THE  MOTHER. 

I         "Through  the  mother,"  as  used  in  Rev. 

I  St  Tex.   art   1657,  providing  that  lllegltl- 

I  mate  children  shall  be  capable  of  inheriting 

'  from  and  through  the  mother,  confines  the 

'  general  right  of  inheritance  to  the  mother 

and  her  lineal  ascendants;  so  that  it  will  not 

go   to   the   mother's   brothers   and   alsten. 

Blair  v.  Adams  (U.  S.)  69  Fed.  243,  246. 


THROUGH  OR  UHDER  US. 

The  term  '*through  or  under  us."  In  a 
deed  executed  by  three,  covenanting  to  wa^ 
rant  and  defend  the  premises  against  the 
lawful  "claims  and  demands  of  all  persons 
claiming  by  or  through  or  under  us,"  is 
broad  enough  to  embrace  all  lawful  claims 
derived  from  the  covenantors  collectively  or 
severally.  The  covenant  was  joint  and  it 
would  be  too  narrow  a  construction  to  hold 
that  each  might  have  conveyed  separately 
without  a  breach;  and  all  three  grantors 
are  liable  on  the  covenant  if  a  legal  claim 
under  any  one  of  them  existed  at  the  time. 


THBOUGffl  TICKET 


TIOEET 


Onrleton  t.  Tyler,  16  Me.  892,  888»  88  Am. 
Dec.  673. 

THBOUOH  TICKET. 

A  throDgh  railway  ticket  la,  In  the  ab- 
sence of  any  agreement  to  the  contrary,  an 
entirety,  neither  party  being  entitled  to  Its 
performance  In  parts,  so  that  the  purchaser 
of  a  ticket  Is  entitled  to  but  a  continuous 
passage,  and  has  no  right  to  stop  over  at 
an  intermediate  station  and  afterwards  de- 
mand a  completion  of  a  contract  on  a  later 
train.  IxmlSTllle  ft  N.  R.  Go.  y.  Klyman,  67 
8.  W.  472,  474, 108  Tenn.  804,  56  L.  R.  A.  768, 
91  Am.  St.  Rep.  765. 

THROUGH  WXTHOUT  TRAK SFER. 

A  contract  by  a  transportation  company 
to  ship  certain  goods  'through  without  trans- 
fer" In  cars  owned  and  controlled  by  the 
company  means  that  the  goods  should  be 
shipped  through  without  transfer,  and  does 
not  permit  the  company  to  transfer  the  goods 
into  a  warehouse  for  the  purpose  of  changing 
into  other  cars.  Robinson  v.  Merchants'  De- 
gpatch  Transp.  Co.,  40  Iowa,  470,  474. 

THROUGHOUT. 

rrhroughout,**  as  used  In  St  1846,  c  167, 
\  2,  authorizing  the  city  to  build  aqueducts 
into  and  through  the  dty  and  to  distribute 
"the  water  throughout  the  dty,"  carries  with 
it  a  suggestion  of  continuity  In  distribution 
within  the  city,  and  does  not  authorize  a  con- 
struction of  the  system  beyond  the  dty  lim- 
its. Inhabitants  of  Town  of  Qulncy  v.  City 
of  Boston,  19  N.  B.  619,  S21,  148  Mass.  389. 

"Throughout  the  state,'*  as  used  In  the 
Constitution,  declaring  that  "laws  of  a  gen- 
eral nature  shall  have  uniform  operation 
throughout  the  state,"  necessarily  Implies 
that  in  order  that  a  law  partake  of  the  na- 
ture of  generality,  It  should  by  Its  terms 
show  that  It  was  capable  of  being  applied  In 
any  county  In  the  state.  It  Is  not  neces- 
sary that  every  county  In  the  state  at  the 
time  of  the  passage  of  the  law  should  fall 
within  lU  operation,  but  It  Is  necessary  that 
none  should  be  excepted  In  such  a  way  that 
it  can  never  fall  within  Its  provisions. 
Thomas  y.  Austin,  80  S.  B.  627,  628,  103  Ga. 
701. 


THROWING  PLANT. 

A  **throwlng  plant"  Is  a  machine  which 
takes  raw  sUk,  after  It  Is  wound  from  the 
cocoon  and  reeled  "into  hanks,  and  doubles 
and  twists  It  Into  silk  threads  of  varying 
size  and  strength,  according  to  the  needs  of 
the  dyer  and  weav^.  American  Gent  Ins. 
Go.  V.  Umdau,  48  AtL  788^  749,  62  N«  J.  £q. 


THROWN  INTO  BANKRUPTCY. 

The  twm  "thrown  Into  bankruptcy"  Im- 
plies that  the  person  or  corporation  spoken 
of  as  being  thrown  Into  bankruptcy  has  been 
adjudicated  a  bankrupt  Wilcox  v.  Toledo 
&  A.  A.  B.  Co.,  7  N.  W.  892,  803,  45  Mich. 
280. 


THRUSTING. 

•rrhrusUng,"  as  used  In  Rev.  St  f  790, 
providing  that  any  person  guilty  of  thrust- 
ing any  person  with  a  dangerous  weapon 
with  Intent  to  commit  murder,  etc.,  shall  be 
punished,  etc..  Includes  thrusting  with  an 
Iron  bolt,  rod,  or  pin,  whether  the  point  be 
sharp  or  not  The  word  "thrust,"  as  a  trans- 
itive verb,  means  to  drive  or  Impel.  As  an 
intransitive  verb  It  means  to  make  a  push, 
or  to  attack  with  a  pointed  weapon;  as,  a 
fencer  thrusts  at  his  antagonist  The  stat- 
ute punishes  thrusting  a  person,  not  thrust- 
ing at  a  person.  State  ▼.  Lowry,  33  La.  Ann. 
1224. 

THUJA  GIGANTEA. 

"Thuja  glgantea"  Is  the  botanical  name 
for  the  tree  popularly  known  as  "red  cedar" 
or  "canoe  cedar."  The  wood  Is  soft,  light 
and  slightly  fragrant  It  does  not  take  a 
polish,  and  Is  not  of  the  class  of  woods 
known  as  "cabinet  woods."  In  re  Myers 
(U.  S.)  69  Fed.  237,  23& 


TICKET. 

See  "Commutation  Ticket";  •'Foreign 
Ticket";  "General  Ticket";  "Limited 
Ticket";  •T;6cal""Tncket";  "Lottery 
Ticket";  "Party-Bate  Ticket";  "Pol- 
icy Tickets";  "Pool  Ticket";  "Prize 
Tickets";  "Railroad  Ticket";  "Special 
Ticket";  "Subpoena  Ticket";  "Through 
Ticket" 

The  word  "ticket"  has  no  legal  or  oth- 
er fixed  and  determinate  meaning.  There 
are  tickets  of  various  description  and  for 
various  purposes,  such  as  lottery  tickets, 
playhouse  tickets,  or  admission  tickets  at 
public  exhibitions  or  private  parties,  or  to  a 
seat  In  a  stage,  or  for  a  passage  In  a  steam- 
boat etc.  As  used  In  Act  Feb.  16,  1831, 
prohibiting  the  circulation  or  passing  of  tick- 
ets, a  man  Is  not  prohibited  from  giving  a 
dueblll  or  other  written  evidence  of  a  d^t 
or  promise  to  pay  a  debt  to  his  creditor,  or 
an  order  on  his  own  store  or  factor  or  any- 
body else  for  money  or  goods.  Allaire  v. 
Howell  Works  Co.,  14  N.  J.  Law  (2  J.  & 
Green)  21,  24. 

The  word  "ticket,**  in  the  ballot  law, 
providing  that  "the  ticket  then  declared  by 
a  majority  of  the  members  of  said  commit- 
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tee  shall  be  final,  and  declare  fhe  duly  nom- 
inated candidates,"  etc.,  means  the  candi- 
dates nominated  by  the  respectlye  parties. 
In  re  Gerberlch's  Nomination,  24  Pa.  Oo.  Gt 
R.  250,  255. 

TICKET  AGENT. 

See  "Acting  Ticket  Agent** 

TIOKET  BROKER. 

See  ••Scalper." 

TICKLER. 

A  ''tickler"  or  ••telltale"  is  a  contriv- 
ance to  warn  railroad  brakemen  of  the  prox- 
imity of  a  bridge.  It  Is  constructed  of  an 
upright  on  each  side  of  the  road  and  a  pole 
running  across  the  road  upon  the  uprights, 
from  which  pole  a  number  of  strands  of  wire 
are  suspended.  Wallace  v.  Central  Vt.  Ry. 
Co.,  18  N.  Y.  Supp.  280,  281,  63  Hun,  632. 


TIDE. 

See  ''Neap  Tide"; 


•Ordinary  Tides." 


Three  sorts  of  tides  are  recognized  by 
Sir  Matthew  Hale  in  De  Juris  Marls,  c.  6. 
They  are:  First  High  spring  tides,  which 
are  the  fluxes  of  the  sea  and  those  tides 
which  happen  at  the  two  equinoxes;  but 
the  line  embraced  within  these  tides  does  not 
belong  to  the  crown,  "for  such  spring  tides 
overflow  ancient  meadows  and  salt  marshes, 
which  yet  unquestionably  belong  to  the  sub- 
ject. Second.  The  spring  tideb,  which  hap- 
pen twice  every  month,  at  full  and  change 
of  the  moon;  and  the  shear  in  question  is  by 
some  opinion  not  denominated  by  these  tides 
neither,  but  the  lands  overflowed  by  these 
fluxes  ordinarily  belong  to  the  subject  prima 
facie,  unless  the  king  hath  a  prescription  to 
the  contrary.  And  the  reason  seems  to  be 
because  for  the  most  part  the  lands  covered 
with  these  fluxes  are  dry  and  maniorable; 
for  at  other  tides  the  sea  doth  not  cover 
them.  Third.  Ordinary  tides,  or  nepe  tides, 
which  happen  between  the  full  and  change  of 
the  moon;  and  this  is  that  which  is  properly 
littus  maris,  sometimes  called  •marettum,' 
sometimes  *warrettum.* "  Baird  v.  Campbell, 
78  N.  Y.  Supp.  617,  624,  67  App.  Dlv.  104. 

TIDE  lUUTDS. 

••The  words  tide  lands,'  in  the  legisla- 
tion of  California,  applies  to  land  covered 
and  uncovered  by  the  ordinary  tide,  which 
the  state  owns  by  virtue  of  its  sovereignty." 
Rondell  v.  Fay,  32  Cal.  354. 

••Tide  lands,"  as  contained  In  Act  May 
14,  1861,  entitled  ••An  act  to  provide  for  the 
sale  of  the  marsh  and  tide  lands  of  this  state," 


refers  to  such  'tide  lands  as  are  subject  to 
periodical  overflow,  but  which  are  suscepti- 
ble of  reclamation,  so  as  to  be  valuable  for 
agricultural  purposes.  People  v.  Morrill,  26 
Cal.  336. 

The  expression  •'tide  lands"  Is  to  be 
understood  as  referring  to  those  lands  onlj 
which  are  covered  and  uncovered  by  the  daily 
flux  and  reflux  of  the  tide.  City  of  Oakland 
V.  Oakland  Water  Front  Co.,  50  Pac.  277, 
286,  118  CaL  160. 

By  the  words  'tide  lands,"  as  used  in 
connection  with  the  reservation  of  the  same 
by  the  United  States  government  for  the 
purposes  of  navigation,  commerce,  and  flsh- 
ery,  is  meant  that  portion  of  the  shore  or 
beach  covered  and  uncovered  by  the  ebb 
and  flow  of  the  tide.  Pacific  Steam  Whaling 
Oo.  y.  Alaska  Packers'  Ass'n^  72  Pac  161, 
162,  188  Cal.  632. 

The  words  ••tide  lands"  mean  land  ••that 
lies  between  ordinary  high-water  mark  and 
low-water  mark,  and  which  Is  altematelj 
covered  and  left  dry  by  the  ordinary  flux 
and  reflux  of  the  tide.  Lands  adjacent  to 
navigable  waters  where  the  tide  flows  and 
reflows,  which  at  high  tide  are  submerged 
and  at  low  tide  are  bare,  come  within  sucti 
description.  It  would  seem  to  be  corre- 
spondent to  or  be  synonymous  with  •shore' 
or  •tract';  and  this  at  common  law  is  that 
land  which  lies  between  ordinary  high-wa- 
ter mark  and  low-water  mark."  Andrus  v. 
Knott,  8  Pac.  763,  12  Or.  501;  Elliott  t. 
Stewart.  14  Pac.  416.  417, 15  Or.  259;  Walker 
V.  Marks  (U.  S.)  29  Fed.  Oas.  36,  37. 

As  public  or  state  Isiids* 

See  "Public  Land";  '•State  Lands." 

Suliiiiersed  lands. 

The  word  ••tide  lands"  means  such  lands 
only  as  are  covered  and  uncovered  by  the 
tide,  and  does  not  include  lands  permanently 
submerged,  within  the  meaning  of  Act  May 
14,  1861,  entitled  '*An  act  to  provide  for  the 
sale  of  marsh  and  tide  lands."  People  r. 
Davidson,  30  Cal.  379,  385. 

••Tide  lands,"  as  used  in  an  act  to  provide 
tot  the  sale  of  the  marsh  and  tide  lands  of  the 
state,  means  lands  covered  and  uncovered  by 
the  tides,  and  does  not  include  lands  perma- 
nently submerged  by  the  waters  of  the  Bay 
of  San  Francisco.  Walker  v.  State  Harbor 
Com'rs,  84  U.  S.  (17  Wall.)  648,  650,  21  L.  Bl 
744. 

'•Tide  lands,"  as  used  in  the  ConstitutioD 
and  legislation  of  the  state  of  Washington, 
includes  more  than  the  faiere  land  over  which 
the  tide  ebbs  and  flows,  and  which  is  bare 
at  low  tide.  It  includes  the  beds  of  naviga- 
ble waters  covered  by  not  niore  than  foor 
fathoms  of  water  at  ordinary  low  tide.  State 
V.  Forrest,  39  Pac  684,  11  Wash.  227. 
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TIDE  MILL. 

A  *tlde  miir  to  understood  to  be  a  mUl 
placed  upon  a  dam  thrown  across  a  creek  or 
Inlet  from  the  sea  into  which  the  tide  natur- 
ally ebbs  and  flows,  and  wherein  the  water 
is  raised  by  the  flow  of  the  tide,  and  at 
high  water  and  the  turn  of  the  tide  the  wa> 
ter  is  stopped  by  the  dam  and  the  sluice 
gates,  and  kept  to  that  height,  until  the  tide 
bus  so  far  ebbed  below  the  dam  as  to  create 
a  fall,  by  means  of  which  the  mill  is  work- 
ed a  few  hours,  until  the  return  of  the  flood 
tide  prevents  It  Murdock  r.  Stickney,  62 
Massw  (8  Gush.)  113^  114. 


TIDE  WATEB. 

•*Tlde  waters"  are  waters,  whether  salt 
or  fresh,  wherever  the  ebb  and  flow  of  the 
tide  of  the  sea  is  fell  Ck>mmonwealth  r. 
Yhicent,  108  Mass.  441,  447. 

In  England  the  ebb  and  flow  of  the  tide 
became  the  test  of  the  navigability  of  a 
stream.  Other  •tide  waters,"  with  a  few 
small  and  unimportant  exceptions,  meant 
nothing  more  than  public  rivers,  as  contra- 
distingnished  from  private  ones;  and  hence 
arose  the  doctrine  of  admiralty  Jurisdiction, 
which  was  conflned  to  the  ebb  and  flow  of 
the  tide—in  other  words,  to  public  navigable 
waters.  Packer  v.  Bird,  11  Sup.  Gt  210,  212, 
137  U.  S.  eei,  34  L.  Ed.  819. 

In  reference  to  rivers  and  creeks,  **tide 
water"  is  the  place  where  the  water  rises  and 
falls,  and  is  not  determined  by  the  proportion 
of  salt  water  to  fresh;  and  a  place  where  the 
fluctuation  is  only  two  feet,  which  is  caused 
by  the- river  water  meeting  the  sea,  is  within 
tide  water.  Attorney  General  v.  Woods,  108 
Mass.  438,  439,  11  Am.  Rep.  380. 

A  grant  of  land  bounded  on  '*tide  water" 
extends  only  to  ordinary  high-water  mark. 
Wiswall  V.  Hall  (N.  Y.)  3  Paige,  313,  317; 
City  of  New  York  v.  Hart,  95  N.  Y.  443; 
Oblenis  v.  Creeth  (U.  S.)  67  Fed.  303,  304; 
Doane  v.  Willcutt,  71  Mass.  (6  Gray)  328.  336, 
68  Am.  Dec.  309. 

A  grant  of  lands  ''within  the  limits  of 
tide  water,"  '•running  to'*  or  "extending  un- 
to," conveys  only  to  high-water  mark.  Ob- 
lenis V.  Greeth  (U.  S.)  67  Fed.  303,  304  (citing 
City  of  New  York  v.  Hart.  95  N.  Y.  443). 


TIE 

The  word  '^tie,"  as  applied  to  an  appoint- 
ment by  election,  signifies  a  state  of  equality 
between  two  or  more  competitors  for  the 
same  position.  A  tie  is  that  which  is  tied. 
It  is  a  knot,  and  where  a  casting  vote  is 
giTen  it  is  simply  to  allow  him  to  untie  the 
knot  Wooster  v.  MuUins,  30  Atl.  144,  64 
Conn.  340.  25  L.  R.  A.  694. 
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TIGHT. 

The  term  '"tight,"  used  In  a  claim  td 
qualify  the  construction  of  the  inner  cham- 
ber or  tobacco  holder,  means  sufflcientiy 
tight  to  subserve  the  purposes  of  the  inven- 
tion. Slight  crevices  or  openings  arising 
from  defective  mechanical  construction,  if 
not  large  enough  to  admit  steam  in  such 
quantity  or  volume  as  to  wet  the  tobacco 
and  defeat  the  operation  of  the  apparatus, 
will  not  violate  such  rule  of  construction  or 
relieve  such  apparatus  from  the  charge  of 
infringement  Robinson  v.  Sutter  (U.  S.)  8 
Fed.  828,  830. 

*'Tight,"  as  used  in  a  contract  to  make 
a  certain  number  of  tight  joint  clamps  for 
natural  gas  pipes,  means  a  gas-tight  Joint, 
or  a  Joint  that  would  reasonably  retain  nat- 
ural gas  or  prevent  the  leaking  of  the  gas 
from  the  Joint.  Albree  v.  Philadelphia  Go., 
60  Ati.  984,  201  Pa.  165. 

TILL 

Derivatively  the  word  •*tfle''  means  a 
covering,  and  is  applied  to  such  articles  as 
are  used  for  covering  roofs,  pavements, 
walls,  and  the  like.  The  original  meaning 
of  the  word  refers,  therefore,  to  the  use  made 
of  the  article,  and  not  to  the  material  of 
which  it  may  be  composed.  In  the  Encyclo- 
peedia  Britannica,  under  the  article,  "Roofing 
Tiles,"  it  is  said:  "In  the  most  Important 
temples  of  ancfent  Greece,  the  roof  was 
covered  with  tiles  of  white  marble,  fitted 
together  in  the  most  perfect  way,  so  as  to 
exclude  raio.*'  And  in  a  note  to  this  article 
it  is  further  stated  that  "marble  tiles  are 
said  to  have  been  first  made  by  Bjzes  of 
Naxos  about  620  B.  G."  In  Jules  Adeline's 
Art  Dictionary  it  is  stated  that  "Roman  tem- 
ples were  sometimes  covered  with  bronze 
tiles  laid  side  by  side,  while  the  roofs  of 
Chinese  temples  generally  consist  of  crane 
porcelain,  painted  green  or  yellow.  The  term 
is  also  applied  to  plaques  of  marble,  stone, 
or  earthenware,  sometimes  decorated,  some- 
times with  a  uniform  surface,  which  are  used 
to  cover  walls  or  pavements."  Among  the 
definitions  of  the  word  in  the  Gentury  Dic- 
tionary is  that  of  "also  a  slab  of  stone  or 
marble,  used  with  others  like  it  in  a  pavement 
or  revetment"  Pieces  of  marble  less  than 
an  inch  in  length  and  breadth,  and  pasted 
on  paper  in  the  form  of  blocks,  or  loose  in 
boxes  and  intended  to  be  imbedded  in  ce- 
ment, so  as  to  form  a  mosiac  pavement,  are 
dutiable  under  26  Stat  567,  par.  124,  relat- 
ing to  marble  paving  tiles.  United  States^ 
V.  Davis  (U.  S.)  54  Fed.  147,  149,  4  0.  G.  A. 
251. 

TILL 

Till  landed. 

Where  goods  are  Insured  "till  landed,**^ 
without  express   words,   the  Insurance  ex-< 
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tends  to  the  boat  the  oBnal  method  of  land- 
ing goods  out  of  ship  on  the  shore,  and  the 
insurance  would  cover  the  goods  while  they 
are  in  a  warehouse  to  which  they  had  been 
removed  temporarily  during  a  stop  for  the 
purpose  of  refitting  the  vessel.  Pelly  v. 
Royal  Exchange  Assur.  Co.,  1  Burrows,  841, 
348. 

Till  next  tena. 

An  exception  was  taken  to  a  ruling  of 
the  court,  and  time  was  given  "till  the  next 
term  of  the  court"  to  file  a  bill  of  exceptions; 
but  the  bill  was  not  filed  until  the  sixth 
day  of  the  next  term.  The  phrase  "till  next 
term"  did  not  include  the  time  during  the 
next  term,  nor  any  part  of  it;  and  hence  the 
bill  was  filed  too  late.  De  Haven  r.  De 
Haven,  46  Ind.  290,  2d& 

TlUpald. 

A  promissory  note,  payable  at  a  certain 
time,  "with  10  per  cent.  Interest  thereon 
till  paid"  bore  interest  between  its  date  and 
its  maturity.  Pittman  v.  Barret,  84  Mo.  84, 
85. 

Where  a  mortgage  was  given  on  a  mill 
to  secure  certain  notes,  and  made  a  lien  on 
the  mill  and  machinery  "till  the  payment  of 
said  notes,"  it  embraced  all  machinery  pla- 
ced in  the  building  after  the  mortgage  until 
the  notes  were  satisfied.  Johnston  v.  Mor- 
row, 60  Mo.  830,  841. 

TILLAGE. 

'^Tillage"  means  husbandry;  the  cultiva- 
tion of  the  land,  particularly  by  the  plow. 
United  States  v.  WUUams  (U.  S.)  18  Fed.  475, 
478. 


TIMBER. 

See  "Standing  Timber.- 
As    personal     property,    see   'Tersonal 
Property." 

"Timber,"  as  used  in  a  deed  of  all  the  pine 
and  spruce  timber  standing  on  a  township, 
cannot  be  construed  in  the  sense  of  trees  suit- 
able to  then  make  timber,  but  as  synonymous 
with  trees  or  growth.  The  word  "timber"  of 
commerce  is  squared  sticks  of  wood  used  in 
building.  The  trees  from  which  they  were 
cut  became  known  as  'timber  trees."  The 
word  "timber"  may  mean  wood  suitable  for 
building  houses  or  ships,  or  for  use  in  car- 
pentry, Joinery,  etc.;  trees  cut  and  squared, 
or  capable  of  being  squared  and  cut  into 
beams,  rafters,  planks,  boards,  etc.;  grow- 
ing trees,  yielding  wood  suitable  for  con- 
structive uses;  trees  generally:  woods.  Don- 
worth  V.  Sawyer,  47  Atl.  521,  528,  04  Me.  248 
(citing  Cent  Diet). 

The  term  "timber,"  as  used  in  com- 
merce^ ref^s  generally  only  to  large  sticka 


of  wood,  squared  or  capable  of  beln^  squar- 
ed, for  buUding  houses  or  vessels;  and  cer- 
tain trees  only  having  been  formerly  used 
for  such  purposes,  namely,  the  oak,  the  asb, 
and  the  elm,  they  alone  were  recognized  as 
"timber  trees";  but  the  numerous  uses  to 
which  wood  has  come  to  be  applied,  and  the 
general  employment  of  all  kinds  of  trees 
for  some  valuable  purpose,  has  wrought  a 
change  in  the  general  acceptation  of  terms 
in  connection  therewith,  and,  as  defined  by 
Webster,  "timber"  is  that  sort  of  wood 
which  is  proper  for  buildings,  or  for  tools, 
utensils,  furniture,  carriages,  fences,  ships, 
and  the  like.  As  used  In  Rev.  St  §  24eu 
providing  penalties  for  the  cutting  of  timber 
on  land  belonging  to  the  United  States,  in- 
cludes trees  of  any  size,  of  a  character  or 
sort  that  may  be  used  in  any  kind  of  manu- 
facture, or  the  construction  of  any  article. 
United  States  v.  Stores  (U.  S.)  14  Fed.  82i 
825. 

Buildinss. 

"Timber,"  as  used  in  Gen.  St  c.  43,  i 
18,  allowing  the  owner  of  land  taken  for  a 
highway,  a  reasonable  time  to  take  off  bis 
timber,  wood,  and  trees,  includes  buildings 
and  parts  of  buildings.  Oommonwealth  v. 
Noxon,  121  Mass.  42,  48. 

Fenee  rails. 

"Timber,"  as  used  in  Pen.  Code,  art  77, 
punishing  cutting  and  destroying  and  carry- 
ing away  timber,  does  not  include  fence  rails. 
McOauley  r.  State,  43  Tex.  874. 

The  word  "timber,"  as  used  in  the  arti- 
cle punishing  the  cutting  down  or  destroying 
of  any  tree  or  timber,  or  the  carrying  away 
thereof,  includes  rails  or  other  articles  manu- 
factured from  timber.  Pen.  Code  Tex.  1805, 
art.  826. 

As  firewood* 

A  contract  for  the  right  to  cut  down  and 
haul  all  timber  and  bark  on  certain  premises 
down  to  as  small  as  10  inches  at  the  stump  of 
the  trees  should  be  construed  to  mean  tim- 
ber for  firewood  only,  and  not  material  used 
for  Bhipbuilding.  Nash  v.  Drisco,  61  Me.  417, 
4ia 

"Timber,"  as  used  in  a  statute  providing 
a  punishment  for  the  offense  of  carrying 
away  timber,  etc.,  means  wood  prepared  for 
building  or  for  tools,  utensils,  furniture,  car- 
riages, fences,  ships,  and  the  like,  usually 
said  of  fallen  trees,  but  sometimes  of  those 
standing,  but  does  not  include  wood  suitable 
for  fuel.    Wilson  v.  State,  17  Tex.  App.  393. 

Mesqvlte. 

'*Timber"  includes  all  kinds  of  wood 
used  either  for  building  purposes  or  in  tbe 
manufacture  or  construction  of  useful  arti- 
cles. As  used  in  Rev.  St  U.  S.  f  2461  [U.  S. 
Ck>mp.  St  1901,  p.  1527],  declaring  that  anj 
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person  who  cnti  any  live  oak  or  red  cedar 
trees  or  other  timber  on  the  lands  of  the 
United  States,  etc,  Includes  mesquite;  It 
b^ng  a  wood  yery  hard  and  almost  inde- 
Btmctlble,  and  used  for  beams  and  under- 
pinnings of  adobe  houses,  or  for  posts,  fen- 
cing, fuel,  and  furniture.  United  States  v. 
Soto  (Arix.)  64  Pac.  419,  42a  (overruling 
Bnstamente  t.  United  States  [Aris.]  42  Pac 
111), 

Palp  wood. 

'Timber,**  as  used  In  Rer.  St  c  42,  |  6, 
proTlding  that  the  cost  .of  drlying  timber  so 
intermixed  with  logs  that  it  cannot  be  con- 
Tenlentiy  separated  may  be  recovered  from 
fhe  owner  of  such  timber,  comprises  all 
products  of  the  forest  conveniently  floatable 
to  market.  It  includes,  not  only  logs,  but 
other  wood  products,  and  Is  Intended  to  have 
a  comprehensive  meaning  suited  to  the  pur^ 
pose  of  the  statute,  and  would  Include  pulp 
wood.  Bearce  y.  Dudley,  84  Atl.  260,  OS  Me. 
410. 

Ballroad  ties. 

"Timber,"  as  used  In  a  contract  to  en- 
ter Tipon  defendant's  land  and  cut  all  tim- 
ber, etc,  on  the  land,  and  remove  such 
timber  within  a  certain  time,  and  the  con- 
tract also  providing  that  all  such  timber 
not  removed  from  such  land  within  the  stat- 
ed time,  whether  cut  or  standing,  is  to  be  the 
property  of  the  defendant,  means  trees  stand- 
ing or  felled  and  lying  in  their  natural  state 
opon  the  land,  and  does  not  include  railroad 
ties  made  out  of  the  trees.  Hubbard  v.  Bur- 
ton, 75  Mo.  65,  67. 


•Timber,"  as  used  in  Eev.  St  | 
amended  by  Laws  1879,  c.  167,  S  1»  In  that 
part  of  the  section  which  applies  to  the 
oonnty  of  Marathon  and  provides  for  a  lien 
in  favor  of  persons  furnishing  supplies  to 
men  engaged  in  getting  out  logs  and  timber 
in  that  county,  means  the  stems  or  trunks 
of  trees  when  cut  and  shaped  for  use  in  the 
erection  of  buildings  or  other  structures,  and 
not  manufactured  into  lumber  within  the 
ordinary  meaning  of  the  word  "lumber,"  and 
it  therefore  includes  railroad  ties.  Kollock 
V.  Parcher,  9  N.  W.  67,  69,  62  Wis.  393. 

Saw  Iocs. 

A  contract  for  the  purchase  of  "mer- 
diantable  timber**  meant  merchantable  saw 
loss,  and  not  merchantable  lumber.  Bullock 
y.  Consumers'  Lumber  Ck>.  (Cal.)  31  Pac  367, 


Benib  oaks. 

'Timber,"  as  used  in  the  act  of  Ck>ngress 
forbidding  any  one  to  cut  and  sell  timber 
from  government  lands,  would  not  include 
icnib  oaks.  O'Hanlon  y.  Denvir,  22  Pac 
407,  406,  81  Cal.  60,  15  Am.  St  Bep.  19. 


Shingles  ov  sUnsle  bolts. 

The  word  'timber,"  as  a  generic  term« 
properly  signifies  only  such  trees  as  are  used 
In  building  either  business  houses  or  dwell- 
ings. Gastlllero  y.  United  States,  67  U.  8, 
(2  Black)  2S1,  17  Ix  Bd.  360;  1  Grabb,  Seal 
Prop,  f  20;  Burrill,  Lav^  Diet  tit  'Timber." 
But  its  signification  is  not  limited  to  trees. 
It  applies  to  the  wood,  or  the  particular  form 
which  the  tree  assumes  when  no  longer  grow- 
ing or  standing  in  the  ground.  It  does  mot 
include  shingles  and  shingle  bolts.  United 
States  y.  Schuler  (U.  8.)  27  Fed.  Gas.  97a 

Logs  and  timber,  in  Bev.  St  c.  91,  f  84, 
giving  a  labor  lien  on  logs  and  timber  for 
cutting  the  same,  includes  cedar  shingle 
rift  cut  four  feet  in  length.  Gutting  up  the 
logs  does  not  defeat  the  lien.  Sands  v.  SandSv 
74  Me.  239,  240. 

Soil. 

"Timber  and  other  trees,"  as  used  in  a 
lease  of  a  tenement,  save  and  except  all 
timber  and  other  trees,  does  not  include  the 
soil.  Leigh  y.  Heald,  1  Bam.  &  AdoL  622, 
62S. 

TIMBEB  BEIHG  WROUGHT  IK  VES-. 
8EL8. 

The  terms  "timber  in  process  of  being 
wrought  in  vessels,"  in  a  fire  policy  on  such 
timber,  was  construed  to  include  capstans 
of  locusts  partly  prepared  for  vessels  which 
the  insured  was  building.  Webb  v.  National 
Fire  Ins.  Go.,  4  N.  Y.  Super.  Ot  (2  Sandf.). 
497,  604. 

TIMBER  CUIiTURE  ENTRY. 

The  expression  "timber  culture  entry" 
has  an  accepted  and  well-recognized  significa- 
tion in  the  acts  of  Gongress,  in  the  decisions 
of  the  courts,  and  in  common  parlance.  It 
is  an  entry  under  the  provisions  of  "An 
act  to  encourage  the  growth  of  timber  on 
Western  prairies,"  approved  March  3,  1873 
(17  Stat  605,  c.  277),  and  the  amendments 
and  additions  thereto.  Rev.  St.  §§  2464,  2469- 
[U.  S.  Gomp.  St  1901,  pp.  1534,  1557].  Hart- 
man  V.  Warren  (U.  a)  76  Fed.  157,  160,  22 
G.  G.  A.  30. 

TIMBER  TREES. 

A  grant  of  "timber  trees"  will  not  pass 
fruit  trees,  nor  will  a  grant  of  "all  timber 
trees,  but  not  the  annual  fruit  thereof,*'  pass 
apple  trees.  Bullen  v.  Denning,  5  Barn.  & 
G.  842,  847. 

TIME. 

See  "Actual  Time";  "Additional  Time"; 
"Business  Time";  "Fixed  Time";  "Un- 
reasonable Time." 

All  times,  see  "AIL" 
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An  offer  to  buy  certain  stock  at  any  time 
after  January  Ist,  If  "at  that  time  you  de- 
sire to  hare  me  do  so/'  means  "at  that  date/' 
and  required  an  acceptance  on  January  IsL 
Parle  T.  Whitney,  19  N.  E.  161,  143  Mass. 
27a 

A  certificate  of  publication,  stating  that 
notice  of  a  special  assessment  had  been  pub- 
lished "five  times"  in  a  certain  dally  news- 
paper, cannot  be  construed  so  as  to  sufll- 
ciently  show  that  the  notice  was  published 
for  five  succesaive  days.  Chandler  ▼.  Peo- 
ple, 43  N.  B.  690,  591,  161  111.  41. 

Cten.  Laws,  c.  46,  f  4,  requires  the  as- 
sessor to  assess  the  taxes  at  the  time  or- 
dered by  the  town,  and  the  town  voted  that 
the  tax  be  assessed  in  the  month  of  Sep- 
tember of  each  year.  It  was  claimed  that 
the  assessment  did  not  comply  with  the  stat- 
ute, because  fixing  a  month  is  not  fixing  a 
time.  It  was  held  that  the  word  "time"  is  of 
a  more  general  character,  and  implies  a  dls- 
<!retion  within  fixed  limits  which  may  be 
necessary  or  convenient  for  assessors,  and 
that  there  was  no  intention  to  fix  a  particu- 
lar day  on  which  the  assessment  must  be 
made,  and  the  assessment  made  during  the 
month  of  September  was  valid.  Warwick 
&  Coventry  Water  Co.  v.  Oarr,  52  Atl.  1030, 
1031,  24  R.  I.  226. 

The  time  given  or  limited  for  the  per- 
formance of  an  obligation  is  called  its 
"term."    Civ.  Code  La.  1900,  art  2048. 

•Compntatloii* 

In  a  computation  of  time,  where  the 
time  must  be  computed  from  an  act  done, 
the  day  on  which  the  act  is  done  Is  to  be 
included,  especially  where  the  computation 
must  be  from  and  after  the  doing  of  the  act 
Arnold  v.  United  States,  13  U.  S.  (9  Cranch) 
104,  106,  3  L.  Ed.  671. 

In  computing  the  time  within  which  a 
statute  requires  a  chattel  mortgage  to  be 
recorded  (Rev.  St.  1881,  §  4913),  the  day  on 
which  it  was  executed  is  excluded,  and  that 
on  which  it  was  recorded  is  Included.  Tow- 
ell  y.  Hollweg,  81  Ind.  154,  158. 

The  day  of  an  act  or  statute  from  which 
a  future  time  is  to  be  ascertained  is  to  be 
excluded  from  the  computation.  This  rule  is 
applicable,  not  only  to  contracts,  wills,  and 
other  Instruments,  but  to  statutes  and  pro- 
ceedings under  them.  Thus,  where  a  court 
of  probate  on  the  14th  of  December  passed 
an  order  limiting  six  months  from  that  time 
for  the  exhibition  of  claims  against  a  de- 
cedent's estate,  a  claim  exhibited  on  the  14th 
of  June  following  was  exhibited  in  time. 
Weeks  v.  Hull,  19  Conn.  376,  380,  50  Am. 
Dec.  249. 

Const  art  8,  f  22,  declares  that,  if  a  bill 
or  joint  resolution  shall  not  be  returned  by 
the  Governor  within  three  days  after  the 


shall  become  a  law.  Held  that,  in  countiDg 
the  three  days  within  which  the  bill  is  to 
be  returned  by  the  Governor,  the  day  on 
which  the  bill  was  presented  to  him  must 
be  excluded.  Cor  win  v.  Comptroller  Gen- 
eral, 6  S.  C.  (6  Rich.)  390,  395. 

St  1815,  e.  187,  f  1,  providing  that  a 
right  In  equity  sold  on  execution  may  be  re- 
deemed within  one  year  next  after  the  "time 
of  executing  the  deed"  thereof  by  the  officer 
to  the  purchaser,  means  in  legal  acceptation 
the  day  of  delivery,  which  is  the  same  as 
the  date,  or  the  day  of  the  date,  and  in 
computing  the  time  the  day  in  which  the 
deed  was  executed  stiould  be  excluded.  No 
moment  of  time  can  be  said  to  be  after  a 
given  day  until  that  day  has  expired.  Bige- 
low  V.  Willson,  18  Mass.  (1  Pick.)  485,  494. 

An  order  made  Monday,  November  21st, 
extending  for  two  weeks  the  time  to  file  a 
bill  of  exceptions,  extends  the  time  so  as  to 
include  Monday,  December  6th,  one  day  be- 
ing excluded  and  the  other  included.  Cava- 
naugb  V.  Oorckran,  11  Ky.  Law  Rep.  855. 

In  computing  the  time  allowed  for  sign- 
ing a  bill  of  exceptions  by  an  order  made 
in  term  time  permitting  it  to  be  done  within 
a  stated  time  after  the  adjournment  of  the 
term,  the  first  day  after  the  adjournment 
must  be  excluded  under  Code  1896,  f  11,  pro- 
viding that,  In  computing  the  time  within 
which  an  act  required  by  law  must  be  done, 
the  first  day  shall  be  excluded  and  the  last 
included.  Ragsdale  y.  Kinney,  .24  South.  443, 
447,  119  Ala.  454. 

The  statutory  rule  that  the  'time"  with- 
in which  an  act  is  to  be  done  Is  to  be  com- 
I  puted  by  excluding  the  first  day  and  includ- 
ing the  last  applies  to  the  filing  of  bills  of 
exceptions.    State  v.  Thorn,  28  Ind.  306,  308. 

Where  60,  days'  "time"  from  the  3d  of 
December  is  allowed  within  which  to  file  a 
bill  of  exceptions,  the  2d  day  of  February 
following  is  too  late.  Schoonover  v.  Irwin, 
58  Ind.  287,  289. 

Where,  by  agreement  of  parties,  appel- 
lant was  to  have  60  days  from  March  17tli 
in  which  to  file  a  bill  of  exceptions,  and  it 
appeared  that  said  bill  was  filed  May  17th, 
it  is  too  late.  McCoid  v.  Rafferty,  84  Iowa, 
532,  51  N.  W.  24. 

The  time  within  which  an  act  is  to  be 

done  shall  be  computed  by  excluding  the  first 

day  and  including  the  last    If  the  last  day 

I  be  Sunday,    It   shall  be   excluded.     Clark's 

Code  N.  C.  1900,  f  596. 

TIME  B£IHO. 

See  "For  the  Time  Being.** 

TIME  CHEOK. 

A  certificate  signed  by  the  master  me- 


•came  shall  have  been  presented  to  him,  it  chanlc  or  other  person  in  charge  of  laborerSi 


TIMB  FIXBD  BT  AGREEMENT      6975 


TIME  OF  BANKRUPTCY 


ncitbig  the  amount  due  to  the  laborer  for 
labor  for  a  specified  time.  Burlington  Vol- 
untary Relief  Department  ▼.  White,  69  N.  W. 
747, 748,  41  Neb.  547,  43  Am.  St  Rep.  701. 

nMB  FIXED  BT  AOBEEMIiNT. 

The  phraae  "time  fixed  by  agreement," 
In  Pub.  St  c.  188,  f  5,  providing  that  the 
time  by  which  an  award  shall  be  made  and 
reported  may  be  varied  according  to  the 
agreement  of  the  parties,  but  no  award  made 
after  the  time  fixed  by  the  agreement  shall 
have  any  legal  effect  or  operation,  unless 
made  upon  a  recommitment  by  the  court  to 
which  it  Is  reported,  has  the  same  meaning 
aa  the  phrase  "time  limited  in  the  8nbmi»- 
Bion*'  in  sectl<m  9,  which  provides  that  the 
award  may  be  returned  at  any  term  or  sea- 
rion  of  the  court  held  within  the  time  lim- 
ited in  the  submission.  Bent  v.  Brie  Tele- 
graph &  Telephone  Co.,  10  N.  B.  778^  781, 
144  Mass.  165. 


TIME  GIVEH • 

mme  given,"  as  used  in  Code  Oiv.  Proc. 
f  1187,  requiring  a  claim  for  a  mechanic's 
lien  to  contain  a  statement  of  the  terms  of 
the  'lime  given"  and  conditions  of  the  con- 
tract means  the  time  of  payment  for  the 
work  and  labor  performed  and  materials 
fnmisbed  as  agreed  on,  as  expressed  in  the 
contract.  If  the  words  'time  given"  refer  to 
the  tUne  agreed  on  for  the  completion  of  the 
contract  and  no  period  of  time  for  such  com- 
pletion is  fixed  by  the  contract,  but  such 
time  is  allowed  as  the  law  gives,  no  time 
need  be  stated  in  the  claim.  Where  there  is 
00  express  agreement  as  to  time  in  the  con- 
tract it  \B  not  necessary  to  give  the  time  in 
the  claim.    Hills  v.  Ohlig,  63  Cal.  104. 


As  laborer,  see  "Laborer,*' 

TZKE  OF  ABSEirOE. 

The  phrase  "time  of  his  absence^'  In  a 
statute  providing  that  if,  after  the  cause  of 
action  shall  have  accrued,  the  debtor  shall 
depart  ftom  and  reside  out  of  the  state,  the 
time  of  his  absence  shall  not  be  taken  as  any 
part  of  the  time  limited  for  the  commence- 
ment of  the  action,  has  the  same  meaning 
as  the  expression  "reside  out  of  the  state." 
Burroughs  r.  Bloomer  (N.  Y.)  5  Denio,  632, 
535. 

TIME  OF  AOCEDENT. 

A  notice  to  a  city  that  a  person  has  been 
tojra^  by  a  defect  in  a  highway  sufficiently 
describes  the  "time  of  the  accident"  within 
the  requhrement  of  St  1S77,  c  234,  I  8,  by 


naming  the  day,  in  the  absence  of  evidence 
that  anything  depended  upon  the  nature  of 
the  defect  or  upon  the  particular  hour  of  the 
accident  Donnelly  y.  City  of  Fall  River,  130 
Masa  115. 

Oen.  St  f  2673,  requiring  notices  of  the 
time  and  place  of  the  occurrence  of  an  in- 
Jury  by  means  of  a  defective  road  or  bridge, 
means  the  day  on  which  it  occurred,  togeth- 
er with  the  month  and  the  year,  stated  in 
the  common  and  ordinary  manner.  Gardner 
V.  City  of  New  London,  28  Atl.  42,  43,  63 
Conn.  267. 

"Time,"  as  used  in  a  statute  providing 
that  in  an  action  against  a  railroad  for  in- 
juries for  killing  or  injuring  live  stock,  etc., 
the  time  when  and  the  place  where  the  kill- 
ing or  the  Injury  occurred  must  be  alleged 
in  the  complaint  is  complied  with  by  a  state- 
ment of  a  specified  day  of  a  given  month 
and  year  on  which  the  accident  occurred. 
Bast  Tennessee,  V.  &  O.  B.  Co.  ▼.  Carioss, 
77  Ala.  443,  447. 

TIME  OF  ADJX7DIOATION. 

Bankr.  Act  f  88,  provided  that  the  filing 
of  a  petition  for  adjudication  in  bankruptcy 
shall  be  deemed  to  be  the  commencement  of 
proceedings  in  bankruptcy,  and  section  14 
provided  that  the  assignee  should  be  substi- 
tuted for  the  bankrupt  in  suits  pending  "at 
the  time  of  the  adjudication  in  bankruptcy." 
Held,  that  the  phrase  "at  the  time  of  the  ad- 
judication in  bankruptcy"  meant  the  time 
when  proceedings  were  commenced  by  the 
filing  of  a  petition,  as  provided  by  section  38. 
In  re  Patterson  (U.  S.)  18  Fed.  Cas.  1315, 
18ia 

TIME  OF  BANKRXnPTOT. 

'*Time  of  bankruptcy,'*  as  used  in  the 
bankruptcy  act,  providing  that,  where  the 
bankrupt  is  liable  to  pay  rent  the  creditor 
may  prove  for  a  proportionate  part  thereof 
up  to  the  "time  of  the  bankruptcy,"  means 
the  time  when  the  petition  was  filed,  to 
which  time  the  adjudication  relatea  In  re 
May  (U.  S.)  16  Fed.  Cas.  1205,  1206. 

"Time  of  bankruptcy,"  as  used  in  the 
bankruptcy  act  with  reference  to  time,  shall 
mean  the  date  when  the  petition  was  filed. 
U.  S.  Comp.  St  1901,  p.  3419. 

Under  St.  6  Geo.  IV,  c.  16,  f  72,  empow- 
ering the  commissioners  in  bankruptcy  to 
dispose  of  goods  being  in  the  possession,  or- 
der, or  disposition  of  the  bankrupt  as  re- 
puted owner,  at  the  time  he  becomes  bank- 
rupt beld,  that  the  phrase  "at  the  time  he 
becomes  bankrupt"  means  the  time  of  com- 
mitting  the  act  of  bankruptcy,  and  not  the 
time  when  the  flat  issues.  Fawcett  v. 
Fearne,  6  Q.  B.  2a 
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TIME  OF  nfJUBT. 

The  "time  of  Injary.'*  wltbln  the  mean- 
ing of  the  divorce  Btatnte,  when  applied  to 
Impotency,  applies  to  any  time  while  the 
impotency  lasts,  as  It  is  a  continuing  injmr. 
A.  B.  T.  a  B.,  34  N.  J.  Bq.  (7  Stew.)  48,  44. 

TIME  OP  MEMORY. 

At  the  common  law  "time  of  memory" 
commenced  from  the  beginning  of  the  reign 
of  Richard  I.  Any  custom  may  be  destroyed 
by  evidence  of  the  nonexistence  of  such  cus- 
tom in  any  part  of  the  period  In  the  begin- 
ning of  the  reign.  Ackerman  y.  Shelp,  8  N. 
J.  Law  (3  Halst)  126,  13a 

TIME  OP  PEAOB. 

See  "Peacet," 

TIMEOP  WAB. 

See  "War.'* 

TIME  OPTION. 

A  "time  option"  to  purchase  contains  the 
following  elements:  An  offer  to  sell,  accom- 
panied by  an  agreement  to  hold  such  offer 
of  sale  open  for  a  specified  time,  supported 
by  a  sufficient  consideration.  Peterson  ▼. 
Chase  (Wis.)  91  N.  W.  687,  688. 

TIME  POUCT. 


the  property  of  the  snrety,  mien  ra^  eue- 
cution,  if  issued  in  the  circuit  <5ovirt  is  Issued 
within  80  days  from  the  time  when  liie  same 
shall  be  legally  issuable,  means  the  date  of 
the  taxation  of  costs.  Weiw  r.  Obambtn^  18 
N.  W.  63,  64,  00  MidL  168. 

TIMIDITY. 

Doubt  distinguished,  see  'a>oabt'* 

TIN  CANS. 

"Tin  cans,**  within  the  meaning  of  a  Are 
policy  giving  permission  to  keep  one  barrel 
of  benzine  or  turpentine  in  tin  cans,  is  to  be 
construed  not  to  be  limited  to  a  number  of 
tin  cans,  but  to  Include  one  tin  can  large 
enough  to  hold  a  barrel  of  the  liquid.  Mary- 
land Fhre  Ins.  Co.  y.  Whiteford*  81  lid.  210, 
224,  100  Am.  Rep.  48. 

TIN  FOIL 

Where  a  defendant  In  a  patent  suit  was 
enjoined  from  the  application  of  tin  foil  or 
its  equivalents  during  the  process  of  vul- 
canizing India  rubber  to  preserve  the  form 
of  material,  the  words  ^iin  foil  or  its  equiva- 
lents" do  not  Include  sheets  of  tin  similar  to 
roofing  tin.  Poppenhusen  v.  New  York  Gut- 
ta  Percha  Oomb  Co.  (U.  S.)  18  Fed.  Gas. 
t068. 

TIPPLE 


A  time  policy,  as  tiie  term  is  used  In  the  ^^^ppie.-  as  used  in  tiie  act  of  1877.  pre. 

law  of  marine  insurance    is  a  policy  on  a ,  ^^j       ^^^  ,t  gj^^u  ^^^  ^  ,^^,^i  ^^^ 
vessel  for  any  prescribed  time,  which  covers  |    ^„^^  ^o  sell  or  tipple  in  intoxicating  bev- 
tiie  vessel  during  »ach  time  on  any  voyage   ^  ^^^^  ^^^^  to  sell  and  to  be  drunk 

1^^  '^fJr^Ji^'''^^^:.V^'±\^''^i^  ^«   at  the  place  of  sale.     Harney  t.  State,  76 
Co.,  80  Ohio  St  817,  330,  27  Am.  Rep.  455 !  Tenn.  (8  Lea)  113,  114. 
(citing  1  Arn.  Ins.  833,  40G). 


A  "policy  on  time,"  as  the  term  is  used 
In    marine   insurance,    "insures    no   specific ' 
voyage,  but  covers  any  voyage  within  the  I 
prescribed  time.     It  is  of  the  nattu*e  of  a  | 
policy  on  time  that  it  limits  the  vessel  to  no  \ 
geographical  track,  and  deviation  is  there-  j 
fore  not  predlcable  of  it"    Greenleaf  v.  St  | 
Louis  Ins.  Co.,  37  Mo.  25,  29  (citing  Bradlle  1 
V.  Maryland  Ins.  Co.,  37  U.  S.  [12  Pet]  378. 
9  L.  Ed.  1123;    Union  Ins.  Co.  v.  Tysen  [N. 
Y.]  3  HUl.  118;   Keeler  v.  Firemen's  Ins.  Co., 
Id.  250). 

TIME   WHEN   EXECUnOH   18  ISSUA- 
BLE. 

"Time  when  execution  is  legally  issu- 
aUe,"  within  the  meaning  of  2  Comp.  Laws, 
8  5462,  which  provides  that  no  execution  is- 
sued on  a  judgment  rendered  on  appeal  to 
the  circuit  court  against  the  plaintiff  and  the 
surety  on  his  appeal  bond  shall  be  levied  on 


TIPPIiER. 

A  "tippler'*  is  one  who  sells  liquor  by 
the  quart  or  in  larger  quantities,  which  liq- 
uor is  not  drank  or  intended  to  be  drank  on 
the  premises  of  the  seller.  State  v.  Lowen- 
haught,  79  Tenn.  (11  Lea)  13,  14. 

TIPPLIHG  HOUSE  OR  SHOP. 

See  "Common  Tippling  House.** 
As    disorderly    house,    see    "Disorderly 
House." 

"Tippling  houses"  are  common  drinking 
houses,  kept  for  lucre  or  gain,  where  all  per- 
sons may,  if  they  will,  resort  and  drink  ad 
libitum.  Werner  v.  Washington  (U.  8.)  29 
Fed.  Caa  705,  707. 

A  tippling  house  Is  a  place  where  liquor 
is  sold,  and  formerly  represented  that  class 
of  the  liquor  traffic  now  filled  by  saloons  and 
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tMmmina.  Town  of  Leesburg  r.  Patman,  29 
a  E.  dQ2,  e03,  lOB  6a.  110,  68  Am.  St.  Bep. 
80. 

A  tippling  house  iB  "either  a  house  in 
which  tippling  and  drinking  is  allowed,  or 
a  house  kept  for  the  purpose  of  making  a 
profit  by  selling  spirituous  Uquors,  without 
furnishing  accommodations  for.  travelers, 
with  or  without  license."  Woods  v.  Oom- 
moQweslth,  40  Ky.  (1  B.  Mon.)  74.  75. 

"Tippling  house*'  has  a  definite  and 
well-understood  meaning  in  the  common  law 
and  in  common  language.  Though  the  fact 
that  spirituous  liquors  are  sold  on  a  sin- 
gle occasion  in  a  quantity  less  than  a  quart 
and  permitted  to  be  drunk  in  the  house  of 
the  vendor  will  not  constitute  the  place  a 
tippling  house,  yet  the  frequent  repetition  of 
such  acts  will  constitute  the  place  a  tippling 
house  according  to  the  common  law  and  com- 
mon language  of  the  country  and  within  the 
meaning  of  the  term  as  used  in  the  act  of 
1793  imposing  a  penalty  for  keeping  a  tip- 
pling house.  Morrison  v.  Commonwealth,  87 
Ky.  (7  Dana)  218,  219. 

A  '*tippling  house"  Is  a  place  In  which 
intoxicating  liquors  are  sold  in  quantities 
less  than  a  quart  without  a  license.  The  fact 
that  persons  became  drunk  at  a  place  does 
not  make  it  a  tippling  house.  Dunnaway  v. 
State,  17  Tenn.  (9  Yerg.)  850,  852. 

To  constitute  a  "tippling  house,"  it  Is 
necessary  that  intoxicating  drinks  should  be 
sold  therein.  Hence  an  instruction  that  it 
is  a  place  where  spirituous  liquors  or  other 
drinks  are  sold  Is  rendered  erroneous  by  the 
addition  of  the  words  "or  other  drinks.*' 
Patten  v.  City  of  Oentralla,  47  111.  870,  372. 

The  term  "tippling  house,"  within  the 
meaning  of  a  statute  prohibiting  the  keeping 
open  of  a  tippling  house  on  the  Sabbath  day, 
includes  a  place  where  liquor  is  retailed  and 
tippled  on  the  Sabbath  day,  with  a  door  to 
get  into  it  so  kept  that  anybody  can  push  It 
open  and  go  in  and  drink.  It  makes  no  dif- 
ference in  law  whether  the  place  be  called  a 
barroom,  or  a  glee  club  resort,  or  a  parlor,  or 
a  restaurant,  if  it  be  a  place  where  liquor  is 
retailed  and  tippled  on  the  Sabbath  day.  It 
makes  no  difference  if  the  drinking  be  done 
standing  or  sitting  at  a  bar  or  round  the  ta- 
ble. It  is  tippling,  and  the  place  where  it  is 
done  is  a  tippling  house;  and  if  anybody 
wishing  to  drink  can  have  access  therein.  If 
iDgress  and  egress  be  free  to  all  comers,  it  is 
a  tippling  house  kept  open  on  Sunday.  Hus- 
sey  V.  State,  69  Ga.  54,  58. 

A  tippling  house  is  defined  to  be  a  pub- 
lie  drinking  house,  and  it  is  not  necessary 
that  the  liquors  or  intoxicating  drink  be 
drank  on  the  premises.  Harris  v.  People,  39 
Pac  1084,  1085,  21  Colo.  95. 

A  tippling  shop  Is  a  place  in  which  liq- 
uors are  sold  in  drams  or  small  quantities, 


and  where  men  are  accustomed  to  tipple, 
and  necessarily  includes  the  element  of 
drinking  on  the  premises;  and  hence  a  city, 
under  authority  to  regulate  tippling  places, 
has  no  authority  to  regulate  places  for  the 
sale  of  intoxicating  liquors,  unless  such  liq- 
uors are  drank  on  the  premises.  City  of 
Yankton  v.  Douglass,  66  N.  W.  923,  924,  8 
S.  D.  441, 

"Tippling  houses,"  within  the  meaning 
of  a  statute  prohibiting  the  keeping  open  of 
tippling  houses  on  the  Sabbath,  was  held  in 
Hall  V.  State,  3  Ga.  (8  Kelly)  18,  to  include 
one  tippling  house,  and  that  the  keeping  open 
of  such  a  house  was  criminal  within  the 
meaning  of  the  statute.  Bethune  v.  State,  48 
Ga.  505,  510. 

Proof  that  accused,  upon  three  different 
Sundays  within  the  same  year,  at  least,  sold 
whisky  in  her  dwelling  house  to  different 
persons  at  retail,  permitting  the  same  or  a 
portion  thereof  to  be  drunk  on  the  premises, 
held  to  prove  the  offense  of  keeping  open  a 
tippling  house  on  the  Sabbath.  Williams  v. 
State,  100  Ga.  611,  526^  28  8.  B.  624,  629,  89 
L:  R.  A.  269. 

Clnb  roonuu 

A  tippling  house  is  a  place  where  Intox- 
icating drinks  are  sold  in  drams  of  small  * 
quantities  to  be  drunk  on  the  premises;  a 
place  of  public  resort,  where  spirituous,  fer- 
mented, or  other  intoxicating  liquors  are  sold 
or  drunk  in  small  quantities  without  a  license 
therefor;  a  public  drinking  house,  where  in- 
toxicating liquor  is  either  sold  by  drams  to 
the  pubUc,  or  else  given  away,  and  Imbibed; 
and  a  social  club,  maintaining  club  rooms, 
which  were  open  only  to  members,  wherein 
a  bar  was  kept  and  drinks  dispensed  to  the 
members,  is  guilty  of  keeping  open  a  "tip- 
pling house"  on  Sunday,  where  such  place 
was  open  on  Sunday.  Mohrman  v.  State,  32 
S.  E.  143,  145,  105  Ga.  709,  48  L.  B.  A.  898, 
70  Am.  St  Rep.  74. 

Plaee  for  sale  of  beer. 

"TiK>llng  house,"  as  used  in  a  statute 
prohibiting  the  keeping  open  of  a  tippling 
house  on  Sunday,  means  a  public  drinking 
house,  and  includes  a  bouse  wherein  beer 
alone  is  sold.    Koop  v.  People,  47  111.  327,  329. 

Plaoe  where  liqnora  are  ctTen  mwmy. 

"Tippling  house,"  as  used  in  Code,  8 
4535,  prohibiting  the  keeping  open  of  tippling 
houses  on  the  Sabbath  day,  is  not  limited  to 
places  kept  itor  the  purpose  of  selling  liquors 
by  drams  or  small  quantities  to  the  public, 
and  where  men  are  accustomed  to  tipple,  but 
includes  a  place  where  liquors  are  given 
away  by  the  drink,  not  merely  one  or  two, 
but  where  it  was  a  usual  and  common  thing 
on  Sunday,  notwithstanding  there  was  no 
money  given  or  received  for  the  drinks.  Min- 
or V.  State,  63  Ga.  318,  821. 
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As  place  without  m  Uoeiuiet 

A  "tippling  houge/'  within  the  meaning 
of  the  statute,  Is  a  place  where  spirituous  liq- 
uors are  sold  without  license  In  less  quanti- 
ties than  a  quart  to  be  drank  at  the  place. 
Harney  y.  State,  76  Tenn.  (8  Lea)  113, 114. 

"Tippling  shop,"  as  used  in  an  ordinance 
providing  that  no  tippling  shop  shall  be  kept 
within  corporate  limits  of  the  city  without  a 
license,  is  not  identical  with  "disorderly 
house."  Bouyler  defines  a  tippling  house  as 
a  place  where  spirituous  liquors  are  sold  and 
drank  in  violation  of  law.  To  like  effect  are 
the  definitions  In  Webster's  and  Worcester's 
Dictionaries.  An  instruction  that  a  tippling 
house  is  a  place  of  public  resort,  where  spir- 
ituous, fermented,  or  other  intoxicating  liq- 
uors are  sold  and  drank  In  small  quantities 
without  having  a  license  therefor,  was  incor- 
rect City  of  Emporia  v.  Volmer,  12  EZan. 
622,  629. 

An  Indictment  charging  the  defendant 
with  "keeping  a  tippling  house"  for  three 
consecutive  months  imports  an  unlawful  sell- 
ing of  spirituous  liquors  by  retail  without 
license.  Commonwealth  y.  Campbell,  68  Ky. 
(5. Bush)  811,  312. 

TIPPUHQ  PURPOSES. 

••Tippling  purposes,"  as  used  in  Laws 
1877,  c.  251,  8  22,  prohibiting  the  sale  of  elder 
for  "tippling  purposes,"  Implies  that  the 
place  of  drinking  and  the  place  of  sale  is 
the  same.  State  y.  McNamara,  69  Me.  183, 
135. 

TISSUE. 

The  word  "tissue,"  In  the  trade-name  of 
an  article  as  "French  Tissue,"  is  descriptive 
of  its  texture,  and  cannot  be  appropriated  as 
part  of  the  trade-mark.  Draper  y.  Skerrett 
(U.  S.)  116  Fed.  206,  208. 

TISSUE  PAPER 

"Tissue  paper,"  as  used  In  Tariff  Act 
Oct.  1,  1890,  par.  419,  includes  merchandise 
Imported  and  Invoiced  as  crepe,  or  crepe  tis- 
sue, which,  according  to  the  finding  of  the 
board  of  general  appraisers,  is  made  in  a 
tissue  paper  mill,  and  invoiced,  advertised, 
and  sold  as  "tissue."  Dennison  Mfg.  Co.  v. 
United  States  (U.  S.)  66  Fed.  728. 

TITLE. 

Of  aetioii. 

Code  Proc.  |  274,  provides  that  In  an  ap- 
peal the  papers  must  be  entitled  as  in  the 
action,  but  that  the  title  of  the  action  shall 
not  be  changed  In  consequence  of  the  ap- 
peal, but  that  the  parties  shall  be  known 


as  "appellant"  and  "respondent**  Held,  tiiat 
the  phrase  "but  the  title  of  the  action  shall 
not  be  changed,"  etc.,  had  reference  only  to 
the  names  of  the  parties  to  the  cause  and 
their  order,  and  not  to  the  name  of  the  court; 
and  hence  the  motion  papers  on  appeal  must 
be  entitled  "In  the  Appellate  CJourt,"  not- 
withstanding the  requirement  that  the  tide 
shall  not  be  changed.  Glickman  y.  Clickman, 
1  N.  Y.  (1  Comst)  611. 

Of  afidmTit. 

The  "title  of  an  afildavit"  embraces  its 
entire  heading;  that  Is,  the  name  or  style  of 
the  court,  as  well  as  the  names  of  the  par- 
ties. Bowman  y.  Sheldon^  10  N.  X.  Leg.  Obs. 
339,340. 

Of  ledsUtiTe  mot. 

The  title  of  an  act  is  part  of  the  act  and 
a  guide  to  its  right  construction.  Common- 
wealth y.  Llojd,  35  Ati.  816,  818,  178  Pa.  308. 

The  term  "title,"  when  used  in  speaking 
of  the  title  of  an  act,  means  that  part  of  the 
act  by  which  It  is  known  and  distinguished 
from  other  acts.  It  does  not  include  the 
divisions,  subdivisions,  arrangement,  and 
classification  of  the  provisions  of  an  act 
Robinson  y.  State,  16  Tex.  811,  812. 

Originally  In  the  English  courts  the  ti- 
tle was  held  to  be  no  part  of  the  act.  "No 
more,''  says  Lord  Holt,  "than  the  title  of  a 
book  is  part,  of  the  book."  It  was  generally 
framed  by  a  clerk  of  the  House  of  Parlia- 
ment, where  the  act  originated,  and  was  in- 
tended only  as  a  means  of  convenient  ref- 
erence. At  the  present  day  the  title  consti- 
tutes a  part  of  the  act,  but  It  Is  still  consider- 
ed as  only  a  formal  part.  It  cannot  be  used 
to  extend  or  restrain  any  positive  provisions 
contained  in  the  body  of  the  act.  It  Is  only 
when  the  meaning  of  these  are  doubtful  that 
resort  may  be  had  to  the  title,  and  even 
then  It  has  little  weight  Hadden  y.  Col- 
lector, 72  U.  S.  (5  Wall.)  107,  110,  18  L.  Ed. 
518. 

"In  England  the  title  Is  no  part  of  a 
statute.  Lord  Mansfield  gives  as  a  reason 
for  this  that  It  does  not  pass  with  the  same 
solemnity.  One  reading  Is  often  sufficient 
Rex  V.  Williams,  1  W.  Bl.  93.  With  us,  how- 
ever, it  is  always  read  three  times.  There 
may  be  good  reason  for  holding  that  the  ti- 
tle, as  well  as  the  preamble,  may  be  resorted 
to  for  the  purpose  of  assisting  the  constmc- 
tlon,  whenever  the  enacting  clause  is  donht* 
f  ul,  but  it  certainly  is  not  to  overrule  or  con- 
trol it"  Yeager  v.  Weaver,  64  Pa.  a4  P.  F. 
Smith)  425,  428. 

"The  title  of  an  act  is  a  label,  and  not 
an  Index.  In  the  interpretation  of  the  consti- 
tutional provision  that  every  law  shall  em- 
brace but  one  object,  which  shall  be  embra- 
ced in  the  title,  the  object  of  a  law  must 
not  be  confused  with  Its  product    The  oh- 
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ject  of  every  law  must  be  sinsular  and  be 
expressed  In  tbe  title.  The  product  may  be 
as  diverse  as  the  object  requires,  and  finds 
its  expression  in  the  terms  of  the  enactment 
only."  Moore  y.  Burdett,  40  AU.  631,  82  N. 
J.  Law,  163. 

The  'mtle  of  an  SLCtT  is  a  limitation  upon 
the  extent  to  which  effect  can  be  given  to  it. 
An  act  entitled  "An  act  to  establish  an  ex- 
cise department  in  cities  of  this  state*'  (P.  L. 
1S84,  pl  133),  cannot  be  applied  to  a  town, 
thongh  In  Its  enacting  clause  it  is  provided 
that  It  shall  apply  to  any  town  or  city. 
Jones  y.  Town  of  Morristown,  49  AtL  440, 
441,  66  N.  J.  Law,  488. 

Of  political  party. 

"Title"  is  not  synonymous  with  the  word 
"name"  In  the  new  election  law,  providing 
that  the  nominees  of  each  party  shall  be 
printed  on  separate  tickets,  underneath  the 
name  or  title  of  the  party  making  the  nom- 
ination. State  y.  Black,  24  Atl.  489,  493,  64 
N.  J.  Law,  446, 16  L.  R.  A.  769. 

TITLE  (To  property). 

See  "Absolute  Tltie";  "Bad  Title"; 
"Clear  Title";  "Complete  Titie";  "De- 
fective Title";  "Doubtful  Title";  "Eq- 
uitable Titie";  "First-Class  Tltie"; 
"Good  and  Clear  Title";  "Good  and 
Marketable  Titie";  "Good  and  Perfect 
Titie";  "Good  Titie";  "Imperfect  Ti- 
tie";  "Incomplete  Titie";  "Indian  Ti- 
tie";  "Indisputable  Titie";  "Junior  Ti- 
tie"; "Just  Tltie";  "Lawful  Titie"; 
"Legal  Titie";  "Lucrative  Title"; 
"Marketable  Titie";  "Mining  Title"; 
••Onerous  Title";  "Outstanding  Title"; 
"Perfect  Title";  "Pretended  Right  or 
Tltie";  "Proper  Title";  "Record  Tl- 
tie"; "Right  or  Title";  "Right,  Title, 
and  Interest";  "Satisfactory  Tltie"; 
"Tax  Tltie";  "True  Titie";  "Undlsput- 
able  Title";  "Unofficial  Titie." 

Bee  "Abstract  of  Titie";  "Bond  for  Tl- 
tie"; "Chain  of  Title";  "Claim  of  Ti- 
tle"; "Color  of  Title";  "Covenant  of 
Titie." 

AH  my  titie,  see  "All." 

'Title"  is  defined  as  the  means  whereby 
the  owner  of  lands  hath  the  just  possession 
of  bis  property.  2  Bl.  Comm.  195;  Co.  Litt 
345;  Woodruff  v.  Wallace,  41  Pac.  867,  360, 
3  Okl.  355;  Donovan  v.  Pitcher,  58  Ala.  411, 
417, 25  Am.  Rep.  634;  Houston  v.  Farris,  71 
Ala.  570,  571;  Kamphouse  v.  Gaffner,  73  111. 
453,  458;  Pannlll  y.  Coles,  81  Va.  880,  883; 
Arrlngton  y.  Liscom,  84  Cal.  365,  885,  94 
Am.  Dec  722;  Fitzgerald  v.  Miller,  63  N. 
W.  221,  223,  7  S.  D.  61;  Parker  v.  Metzger, 
7  Pac.  518,  521,  12  Or.  407;  Botsford  v.  More^ 
bome,  4  Conn«  550,  551;  Jacob  Tome  Insti- 
tute y.  Dayifl,  41  AiL  166,  168^  87  Md.  59L 


"Tltie*'  arises  when  a  man  has  lawful 

cause  of  entry  into  lands  whereof  another 

is  seised;    and  it  signifies  also  the  means 

whereby  a  man  comes  to  lands  or  tene- 

t  ments,  as  by  feoffment,  last  will,  and  testa- 

I  ment,  etc.    Joy  v.  Stump,  12  Pac.  929,  930, 

1 14  Or.  861. 

i  "Titie"  may  be  defined  to  be  that  which 
'  constitutes  a  Just  cause  of  exclusive  posses- 
I  slon,  or  which  is  the  foundation  of  owner- 
ship of  property.  Webst.  Diet;  Houston  v. 
'  Farris,  71  Ala.  570,  571;  Pratt  v.  Fountain, 
78  Ga.  261,  262. 

In  legal  acceptation  "titie"  has  respect 
to  that  which  is  the  subject  of  ownership, 
and  is  that  which  is  the  foundation  of  own- 
ership, and  with  a  change  of  titie  the  right 
of  property  and  ownership  passes.  Allen, 
J.,  in  Springfield  Fire  &  Marine  Ins.  Co.  v. 
Allen,  43  N.  Y.  389,  8  Am.  Rep.  711.  As  ap- 
plied to  real  estate,  it  is  defined  to  be  "the 
means  whereby  the  owner  of  land  or  other 
real  property  has  the  trust  and  legal  pos- 
session and  enjoyment  of  it;  the  lawful 
cause  or  ground  of  possessing  that  which 
is  ours.  2  Bouv.  Law  Diet;  Loy  v.  Home 
Ins.  Co.,  24  Biinn.  315,  818,  81  Am.  Rep. 
346. 

''Titie"  Is  defined  as  the  lawful  cause 
or  ground  of  possessing  that  which  is  ours. 
It  is  that  which  is  the  foundation  of  owner- 
ship of  property,  real  or  personal.  The  titie 
to  a  debt  consists  in  the  facts  which,  taken 
together,  created  the  contract  relations  of 
the  parties  thereto.  Hunt  v.  Eaton,  21  N. 
I  W.  429,  431,  55  Mich.  3G2. 

I  "Titie"  has  respect  to  that  which  is  the 
j  subject  of  ownership,  and  is  that  which  is 
!  the  foundation  of  ownership,  and  with  a 
I  change  of  title  the  right  of  property  in  the 
I  owner  passes.  Springfield  Fire  &  Marine 
I  Ins.  Co.  y.  Allen,  43  N.  Y.  389,  895,  8  Am. 
Rep.  711. 

"Titie"  is  the  means  whereby  a  person's 
right  to  property  is  established.  Civ.  Code 
Ga.  1895,  §  3208. 

As  adjitdlomted  title. 

"Tltie"  within  the  meaning  of  Rev.  St 
Ohio,  8  5955,  providing  that,  when  summons 
has  been  served  or  publication  made,  the 
action  is  pending,  so  as  to  charge  third  per- 
sons with  notice  of  its  pendency,  and  that, 
while  pending,  no  interest  can  be  acquired 
by  third  persons  in  tbe  subject-matter  there- 
of, as  against  the  plaintiff's  titie,  does  not 
mean  the  titie  claimed  in  the  pleading,  but 
the  titie  as  finally  determined  by  the  adju- 
dication of  the  court  McClaskey  y.  Barr 
(U.  S.)  48  Fed.  130.  132 

As  ohaln  of  transfer. 

By  the  term  "titie,**  as  used  In  a  pro- 
vision requiring  suit  to  recover  real  estate. 
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as  against  persons  in  peaceable  and  adverse 
possession  tbereof  onder  title,  to  be  com- 
menced within  three  years  next  after  the 
cause  of  action  shall  have  accrued,  is  meant 
a  regular  chain  of  transfer  from  or  under 
the  sovereignty  of  the  soil.  Rev.  St  Tex. 
1895,  art  3341;  Buford  v.  Bostick,  58  Tex. 
63,  70;  Horton  v.  Crawford*  10  Tex.  882, 
386;  Rice  v.  P.  J.  Willis  A  Bro.,  87  Fed. 
626.  628,  81  G.  O.  A.  154;  Miller  v.  Texas  & 
P.  R.  Co..  10  Sup.  Gt  206,  216,  132  U.  &  662, 
33  L.  Ed.  487. 

Afl  estate  la  fee. 

The  word  'title,"  when  used  In  refer- 
ence to  title  to  real  estate,  implies  an  estate 
in  fee.  Nothing  short  thereof  is  a  complete 
title.  Gillespie  v.  Broas  (N.  Y.)  23  Barb. 
370.  381. 

Where  plaintiff  contracted  to  give  a  suffi- 
cient deed  to  vest  in  the  defendant  the  **title 
of  the  said  farm,"  a  deed  which  plaintiff's 
wife  had  not  executed  with  the  solemnities 
required  by  law  to  bar  her  dower  was  not 
such  a  deed  as  required  or  as  defendant  was 
obliged  to  accept  The  'title*'  meant  the 
legal  estate  in  fee,  free  and  clear  of  all  valid 
claims,  liens,  and  incumbrances  whatsoever. 
It  is  the  ownership  of  the  land  dominium 
directum  et  absolutum,  without  any  right- 
ful participation  by  any  other  person  in  any 
part  of  it  If  the  plaintiff's  wife  had  a  con- 
tingent life  estate  in  one-third  part  of  the 
farm,  the  defendant  had  not  a  clear  and 
absolute  Htle.  Jones  v.  Gardner  (N.  X.)  10 
Johns.  266,  269. 

Sometimes  the  word  'title"  is  used  in  a 
general  sense,  so  as  to  Include  any  title  or 
interest;  but  'title"  in  common  acceptance 
means  the  full  and  absolute  title.  When  we 
speak  of  a  man  as  having  title  to  certain 
lands,  the  ordinary  understanding  is  that  he 
is  the  owner  of  the  fee,  and  not  that  he  is 
a  mere  lessee.  United  States  v.  Hunter  (U. 
S.)  21  Fed.  615,  617. 

The  word  "title,"  as  defined  by  the  Cen- 
tury Dictionary,  means  '^ownership;  abso- 
lute ownership;  the  unincumbered  fee." 
Thus  allegations  that  the  land  was  conveyed 
to  third  persons,  who  thereby  acquired  the 
title,  and  that  his  tenant  entered  upon  and 
holds  possession  under  him,  fairly  imports 
that  the  conveyance  was  by  deed  legally  ex- 
ecuted, and  that  the  possession  by  the  ten- 
ant was  lawfully  held.  Langmede  v.  Wea- 
ver, 60  N.  E.  902,  097,  65  Ghlo  St  17. 

Same— Iiemaehold* 

The  word  "title,"  as  used  in  Rev.  St 
U.  S.  8  2116,  prohibiting  contracts  for  the 
title  or  purchase  of  any  Indian  lands,  does 
not  include  a  leasehold  interest  for  grazing 
purposes  merely.  United  States  v.  Hunter 
(U.  &)  21  Fed.  615,  617. 


The  phrase  title  to  real  estate,"  as  used 
in  Rev.  St  I  280,  subd.  1,  declaring  that  the 
Jurisdiction  of  Justices  shall  not  extend  to 
any  action  wherein  the  title  to  lands,  tene- 
ments, etc.,  may  in  any  wise  come  In  ques- 
tion, and  as  used  in  Bev.  St  p.  241,  S  40, 
providing  that  when  the  defendant  shall,  as 
a  Justification  of  an  act  for  trespass  quare 
clausum  fregit,  plead  title  to  any  real  es- 
tate in  himself  at  In  another,  the  plaintiff 
may  thereupon  commence  his  action  in  the 
Supreme  Court  embraces  both  ft*eehold  and 
leasehold  estates  and  any  right  to  enter  and 
have  possession  of  the  property.  Campfield 
V.  Johnson,  21  N.  J.  Law  (1  Zab.)  83,  86. 

Interest  dlattnsiiialied. 

As  used  in  an  insurance  policy  the 
terms  "interest"  and  "title"  are  not  synony- 
mous. ▲  mortgagor  in  possession  and  a  pur- 
chaser holding  under  a  deed  defectively  ex- 
ecuted have  both  of  them  absolute  as  well 
as  insurable  interests  in  the  property,  though 
neither  of  them  has  the  legal  title.  "Ab- 
solute" is  here  synonymous  with  "vested," 
and  is  used  in  contradistinction  to  "contin- 
gent" or  "conditional."  Loventhal  v.  Home 
Ins.  Ck>.,  112  Ala.  106,  116,  20  South.  419, 
83  L.  B.  A.  258^  57  Am.  St  Bep.  17. 

As  lesal  Utle. 

In  ordinary  acceptation  "title  to  land" 
is  considered  to  mean  the  legal  title^  and 
will  be  held  to  be  so  used  in  a  submissioD 
of  certain  matters  in  controversy  in  relation 
to  the  title  to  certain  land;  and  hence  'title," 
as  used  in  Ck>de  Oiv.  Proc.  1884,  8  1135, 
providing  that  all  controversies  which  might 
be  the  subject  of  civil  action,  except  tbe 
question  of  title  to  real  property  in  fee  or 
for  life,  may  be  submitted  for  arbitratioD, 
means  the  legal  title.  Thygerson  v.  Whit- 
beck,  16  Pac  403,  404,  5  Utah,  406. 

Act  Oong.  March  3,  1881,  providing  that 
if,  in  any  action  brought  In  pursuance  of 
Rev.  St  U.  S.  8  2326  [U.  S.  Comp.  St  1901, 
p.  1430],  "title  to  the  grounds  in  contro- 
versy" shall  not  be  established  by  either 
party,  the  Jury  shall  so  find,  and  a  Judg- 
ment shall  be  entered  according  to  the  ver 
diet,  means  that  in  such  actions  recovery 
cannot  be  sustained  merely  by  proof  of  oc- 
cupancy of  the  premises  in  dispute;  but 
either  party,  before  he  can  secure  Judgment, 
must  show  compliance  ^ith  the  statutes, 
state  and  federal,  and  also  miners*  rules  and 
regulations  enforced,  relating  to  the  loca- 
tion of  mining  claims  on  the  public  domain. 
Becker  v.  Pugh,  IS  Pac.  006»  907,  9  Colo. 
589. 

The  word  'title,"  in  Ck)de,  p.  476,  c  7i 
I  10,  declaring  that  "a  purchaser  shall  not  be 
affected  by  the  record  of  a  deed  or  contract 
made  by  a  person  under  whom  his  title 
is  not  derived,"  necessarily  means  a  complete 
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or  legal  titles  being  without  qoallflcatioii.  r 
Hoidt  T.  Donahue,  21  W.  Ya.  204,  28a 


Utle. 

'Title,"  as  used  In  Act  1886,  requiring 
that  the  person  who  would  ayail  himself  of 
tliese  provisions  should  have  a  connected 
title  in  law  or  equity,  deduclble  of  record 
from   the  state  or   the   United   States,   or! 
from  any  public  officer  or  other  person  au- 
thorized by  the  laws  of  the  state  to  sell 
luch  land   for  the   nonpayment   of   taxes, 
means  nothing  more  than  such  a  title  as  Is 
eTidenced  by  a  deed  in  proper  form  and ; 
dal  J  executed  by  one  of  the  officers  or  per-  j 
sons  named  in  the  act  as  the  source  with  I 
which  the  person  relying  upon  it  is  required  I 
to  connect  himself  by  a  regular  chain  of  j 
conyeyances.    It  should  not  be  construed  to 
mean  a  perfect  title,  nor  is  the  word  in  its 
ordinary  acceptation  understood  in  such  a 
restricted  sense.    There   are  perfect  Htles 
and  apparent  or  Imperfect  titles.    Bven  a 
naked  possession  constitutes  a  species  of 
title,  though  it  may  be  the  lowest  degree. 
The  meaning  of  the  word  is  to  be  ascertained 
from  the  connection  In  which  it  is  used. 
Irving  T.  BrowneU,  11  lU.  (1  Peck)  402,  414. 

The  expression  '*title,'*  in  the  general 
proposition  that,  when  equities  are  equal, 
he  that  has  the  legal  title  will  be  preferred. 
Includes,  In  its  broadest  sense,  all  rights 
capable  of  being  enjoyed  and  secured  under 
the  law.  One  holding  a  legal  title  to  lands 
to  certainly  included,  but  rights  amounting 
to  less  than  the  full  legal  title  are  equally 
indnded  with  it;  and  it  is  not  necessary 
that  one  should  acquire  the  full  legal  title 
to  lands  to  entitle  him  to  the  protection  of 
the  defense  of  purchase  for  valuable  consid- 
eration without  notice  of  a  prior  lien. 
Haynsworth  T.  Bischofl,  6  8.  0.  (6  Rich.) 
159,  167. 

As  ow»ers]iip. 

Where  a  poUcy  provided  that,  if  the  in- 
terest of  the  assured  should  be  other  than 
the  sole  ownership,  the  policy  should  be 
▼old,  the  word  "ownership"  was  synonymous 
with  •*tltle."  Woodward  v.  Republic  Fire 
Ins.  Go.  (N.  Y.)  82  Hun,  865,  869. 

The  '^tle*'  to  goods  and  chattels  ''means 
the  right  to  the  property  and  the  right  to 
the  possession  thereof;  in  short,  the  owner- 
ihip  thereof."  Frank  v.  Forgotston,  61  N. 
T.  Bupp.  ma  1119,  80  Misc.  Rep.  816. 

'Title,"  as  used  in  an  assignment  by  a 
judgment  creditor  of  his  right,  title,  and 
interest  in  the  Judgment,  "relates  to  the 
usignoi's  ownership  of  the  Judgment;  that 
Is,  by  the  use  of  the  word,  they  indicate  the 
Intention  to  transfer  whatever  property  they 
may  hold  in  it"  Scofleld  v.  Moore,  81  Iowa, 
241,245. 

When  it  Is  alleged  that  plaintUf  has 
title  to  certain  premises,  in  an  action  to  re- 


cover possession  of  land,  the  meaning  w* 
dinarlly  attached  to  such  statement  is  that 
plaintiff  is  the  owner  of  the  premises  or  is 
seised  of  the  same.  Livingston  v.  Ruff,  48 
S.  B.  678,  679,  65  S.  a  284. 

A  party  may  have  a  title  to  property, 
though  he  is  not  the  absolute  owner.  If 
he  has  the  actual  or  constructive  possession 
of  property,  or  the  right  of  possession,  he 
has  a  title  thereto,  though  another  person  may 
be  the  owner.  An  instruction,  in  <an  action 
of  trespass  for  taking  and  carrying  away 
goods,  that,  in  order  to  entitle  plaintlfl  to  a 
verdict,  he  must  show  a  title  to  the  property 
or  some  part  of  it,  is,  therefore^  not  errone- 
ous. Roberts  v.  Wentworth,  69  Mass.  (5 
Oush.)  192,  198. 

As  vlslit  of  poaseasloB* 

'mtle"  means  right  of  possession.  Dun- 
ster  V.  Kelly,  18  N.  B.  861,  862,  110  N.  T. 
558. 

"Titled*  is  generally  applied  to  signify 
the  right  to  land  and  real  estate.  It  is  a 
right  of  possession  or  of  property  in  lands, 
and  distinct  from  actual  possession.  Gamp- 
field  V.  Johnson,  21  N.  J.  Law  a  Zab.)  83, 
85. 

'mtle,"  as  used  In  the  statute  in  rela- 
tion to  summary  process,  providing  that,  if 
the  lessee  obtain  a  title  after  the  date  of 
the  lease  against  the  lessor,  he  may  show 
it  means  a  right  to  the  possession  para- 
mount to  that  of  the  complainant  Rodgera 
V.  Palmer,  83  Oonn.  156,  156. 

The  question  of  actual  possession  of 
lands  is  not  one  of  title,  within  the  meaning 
of  the  statute  providing  that  a  Justice  of 
the  peace  shall  have  no  Jurisdiction  of  cases 
involving  the  title  of  land.  Bhle  v.  Quack- 
enboss  (N.  Y.)  6  Hill,  537,  539. 

•Title,"  as  used  in  Code  Olv.  Proc  | 
2951,  requiring  a  Justice  of  the  peace  to  dis- 
continue an  action  for  trespass  where  it  is 
shown  that  title  to  real  property  will  come  in 
question,  means  right  of  possession.  Man- 
fred! V.  Wlederman,  36  N.  Y.  Supp.  680,  14 
Misc.  Rep.  842. 

The  word  **title,"  as  used  tn  Ck)mp. 
Laws,  I  642,  declaring  that  a  Justice  of  the 
peace  shall  have  no  Jurisdiction  of  an  action 
for  an  injury  to  real  property,  where  the 
title  to  such  property  comes  in  question, 
does  not  embrace  the  different  degrees  or 
stages  of  right;  but  tt  is  Umited  to  the  right 
of  possession,  for  where  that  is  in  question 
before  a  Justice  he  has  no  Jurisdiction  of  the 
case.  The  word  "title,"  as  used  in  the  stat- 
ute, means  precisely  what  it  means  in  refer- 
ence to  the  common-law  action  of  ejectment. 
It  is  synonymous  with  the  right  of  posses- 
sion. Therefore,  where  plaintiff  in  his  com- 
plaint alleged  that  he  was  entitled  to  the 
possession  of  certain  premises,  which  allega- 
tion defendant  denied,  a  question  of  title  was 


TITLE 


TITLE  BOND 


raised,  ousting  the  Justice  of  bis  Jurisdic- 
tion. Grosso  V.  City  of  Lead,  68  N.  W.  810, 
9  S.  D.  165. 

The  word  'title,"  In  2  Eev.  St  p.  226,  | 
4,  proYlding  that  a  Justice  of  the  peace  shall 
have  no  cognizance  of  any  action  "where  the 
title  to  land  shall  in  any  wise  come  in  queft- 
tlon  as  hereinafter  provided,"  is  synonymous 
with  the  right  of  possession,  and  a  question 
of  "actual  possession"  Is  not  one  of  title 
within  the  statute.  Bhle  T.  Quackenboss  (N. 
Y.)  6  Hill,  537,  539. 

In  Pub.  St  c.  196,  |  80,  providing  that 
whenever  an  action  of  trespass  shall  be 
brought  before  any  Justice  court,  and  the 
defendant  shall  plead  the  general  issue,  he 
shall  not  be  allowed  to  offer  any  evidence 
that  may  bring  the  title  to  real  estate  in 
question,  the  word  "title"  slgnifles,  not  the 
fact  of  plaintiff's  possestsion,  but  his  right  of 
possession.  Carroll  v.  Rigney,  23  Atl.  46,  47, 
16  R.  L  81. 

•Title,"  as  used  in  a  statute  declaring 
that  the  Jurisdiction  given  to  Justices  of  the 
peace  shall  not  extend  to  any  action  wherein 
the  title  of  any  lands,  tenements,  heredita- 
ments, or  other  real  estate  shall  or  may  in 
any  wise  come  in  question,  la  to  be  under- 
stood in  a  strict  teehnical  sense.  "An  action 
wherein  the  title  comes  in  question  is,  in  the 
meaning  of  the  statute,  one  in  which  some- 
thing more  Is  brought  into  controversy  than 
the  actual  occupation,  or  mere  pedis  possee- 
sio.  It  is  one  which  Involves  Justa  causa  pos- 
sidendi."  Gregory  y.  Kanouse,  11  N.  J.  Law 
(6  Halst)  62,  63. 

As  right  to  property. 

"It  is  insisted  that  the  complainant  has 
i}ot  acquired  a  title  to  the  land  by  the  issu- 
ing and  levying  of  an  execution  thereon  be- 
fore the  filing  of  the  bill.  Much  learning  has 
been  expended  in  this  case  as  to  the  mean- 
ing of  this  word  'title.'  We  take  it  to  mean 
no  more  than  this:  that  the  party  has  ac- 
quired a  right  to  the  property  in  dispute,  a 
right  to  question  the  title  of  the  fraudulent 
grantee,  who  holds  by  conveyances  giving 
him  a  perfect  title  as  against  the  grantor, 
but  which  may  be  avoided  by  a  creditor." 
McKibben  v.  Barton,  1  Mich.  (Manning)  213, 
214. 

"Title,"  as  defined  by  Jacob,  In  his  Law 
Dictionary,  includes  a  right,  but  is  the  more 
general  word.  Abbott  defines  "title"  to  be 
such  a  claim  to  the  exclusive  control  and 
enjoyment  of  a  thing  as  the  law  will  recog- 
nize and  the  courts,  and,  as  applied  to  lands 
or  goods,  signifies  eit&er  a  party's  right  to 
the  enjoyment  thereof  or  the  means  whereby 
such  right  is  approved  or  by  which  It  is  evi- 
denced. Webster  defines  it  as  a  right,  as  a 
good  title,  or  an  Imperfect  title;  the  instru- 
ment which  is  evidence  of  a  right;  that  by 
which  a  beneficiary  holds  a  benefice  by  the 


canon  law.  Worcester  defines  It  as  that 
which  gives  a  right  or  claim  to  ownership; 
that  by  which  the  owner  of  lands  or  personal 
property  has  the  Just  possession  of  bis  prop- 
»ty;  the  Instrument  or  document  by  which 
a  title  to  something  is  approved.  Pratt  v. 
Fountain*  78  Ga.  261,  262. 

Same— JBTidenoe  of  riffht. 

The  word  "title,"  as  used  in  reference  to 
bona  fide  purchasers,  has  reference  to  the 
evidence  of  rights  held  by  the  vendcH*,  which 
by  a  conveyance  becomes  the  purchaser's  ev- 
idence of  right,  and  not  to  what  may  be 
the  real  beneficial  interest  of  that  person,  as 
may  be  shown  outside  of  such  evidence  by 
extrinsic  proof.  Patty  v.  Mlddleton,  82  Tei. 
586,  591,  17  a  W.  909.  911. 

"Title"  may  be  defined  generally  '"to  be 
the  evidence  of  right  which  a  person  has  to 
the  possession  of  property."  2  Abb.  Law 
Diet.  566;  Chapman  v.  Dougherty,  87  Mo. 
617,  620,  56  Am.  Rep.  469. 

The  word  "title,"  when  used  in  connec- 
tion with  real  estate,  is  generally  defined  to 
be  the  evidence  of  right  by  which  a  person 
has  possession  of  property.  Guier  y.  Bridges 
(Ky.)  70  S.  W.  288,  289. 

One's  title  to  land  is  the  evidence  of  hia 
right  or  of  the  extent  of  his  interest;  the 
means  whereby  the  owner  is  enabled  to  as- 
sert or  maintain  his  possession;  the  right  of 
the  owner,  considered  with  reference  either 
to  the  manner  in  which  it  has  been  acquired 
or  its  capacity  of  being  effectually  transfer- 
red. Robertson  v.  Vancleave,  29  N.  B.  781, 
129  Ind.  217,  15  L.  R.  A.  68. 

TITIiE  BOKD. 

Though  a  title  bond  has  become  a  com- 
mon mode  of  making  an  equitable  convey- 
ance, it  is  in  fact  but  an  executory  contract 
in  writing  for  the  sale  of  real  estate,  to  be 
afterwards  consummated  by  further  action 
when  the  conditions  are  complied  with.  It 
has  been  assimilated  to  a  conveyance  from 
the  vendor,  followed  by  a  reconveyance  to 
him  from  the  vendee  by  way  of  mortgage  to 
secure  the  purchase  money.  It  does  resemble 
that,  and  in  effect  has  substantially  the  same 
consequences  in  most  respects;  yet,  where 
the  real  Justice  of  the  case  requires  a  dis- 
tinction, the  general  analogy  should  not  be 
suffered  to  mislead.  In  every  respect  a  title 
bond  is  but  an  agreement  to  convey,  from 
which  a  court  of  equity  creates  an  equitable 
estate  In  the  vendee,  holding  the  vendor  as 
his  trustee  for  the  land  and  the  purchaser  as 
the  vendor's  trustee  for  the  money.  Atkin- 
son V.  Hudson,  44  Ark.  192,  196. 

A  title  bond  has  always  been  considered 
a  lien  merely.  Light  v.  Greenwich  Ina.  Ox 
(Tenn.)  58  S.  W.  851,  853. 


TITLE  BOND 


TITLE  OF  RECORD 


'mtle  txmds'*  are  said  to  be  mortgages 
at  common  law,  and  the  relations  of  the  par- 
ties are  those  of  mortgagor  and  mortgagee. 
Weils  T.  Francis,  4  Pac.  49,  60,  7  Ck)lo.  396 
(citing  Merritt  t.  Judd,  14  Oal.  59;  Lewis  y. 
Hawidna,  90  U.  8.  [28  Wall.]  123,  28  L.  Ed. 
113). 

Deed  dl  stingniahed. 

There  is  a  wide  difference  between  a 
deed  for  land  and  a  title  bond.  The  one  is 
the  evidence  of  an  executive  contract;  the 
other  is  the  evidence  of  an  unexecuted  con* 
tract  The  former  is  evidence  that  a  sale 
baa  been  made;  the  latter  that  a  sale  Is  to 
be  made.  The  one  is  a  sale;  and  the  other  a 
contract  for  a  sale.  Peterson  v.  Richman, 
23  S.  W.  53,  54,  93  Tenn.  71  (citing  Moseby 
T.  Partee,  52  Tenn.  [5  Heisk.]  30). 

TITLE  BT  ADVERSE  POSSESSION. 

*Title  by  adverse  possession"  Is  not 
merely  an  equitable,  but  a  complete  legal, 
title.  The  law  creates  and  confers  the  title 
arising  from  adverse  possession.  It  does  not 
flow  from  a  contract  between  the  parties 
which  could  be  reduced  to  writing  and  put 
of  record.  There  Is  no  privity  between  the 
possessor  and  him  who  is  dispossessed,  and 
tbe  right  of  the  former  does  not  result  from 
any  act  of  the  latter,  but  is  the  effect  given 
by  the  law  to  his  possession.  MacGregor  v. 
Thompson,  26  S.  W.  349,  7  Tex.  Oiv.  App.  32. 

TITLE  BT  ALLUVIOH. 

See  "Alluvion.- 

TITLE  BT  DESOEKT. 

*Tltie  by  descent*'  is  a  title  by  which  one 
person  upon  the  death  of  another  acquires 
real  estate  of  the  latter  as  his  heir  at  law. 
Property  acquired  by  descent  Is  property 
which  the  law,  upon  the  death  of  the  an- 
cestor, casts  on  the  heir.  Orr  t.  White,  6 
N.  B.  909,  910,  106  Ind.  341. 

TITLE  BT  XJMITATIOH. 

**Title  by  limitation"  and  title  by  pre- 
scription to  real  estate  are  practically  syn- 
ouymous.  Dalton  v.  Rentarla,  15  Pac.  37, 
41.  2  Ariz.  275. 

TITLE  BT  PRESCBIPTIOH. 

Title  by  llmlUtlon  and  "title  by  pre- 
•cription"  to  real  estate  are  practically  flyn- 
onymous.  Dalton  v.  Rentaria,  16  Pac.  37, 
^  2  Aria.  275. 

A  title  by  prescription  Is  defined  as  one 
tcqnired  by  possession  had  during  the  time 
iDd  in  the  manner  fixed  by  law,  and  as  ap- 
plied to  highways  it  Is  an  easement  over 
land  acquired  by  user  during  the  period  and 


in  the  manner  fixed  by  law.    Gross  v.  Mc^ 
Nutt,  88  Pac.  935,  937,  4  Idaho,  286,  300. 

*mtle  by  prescription"  Is  a  right  Which 
a  possessor  of  land  acquires  by  reason  of  his 
adverse  possession  during  a  period  of  time 
fixed  by  law,  and  where  It  does  not  originate 
In  part  under  a  claim  of  right  Burdell  v. 
Blaln,  66  Oa.  169,  170. 

TITUES  BT  PUBCHASE. 

•*Tltle  by  purchase,"  as  defined  by  Black- 
stone  (2  Bl.  Gomm.  c.  15),  Includes  every 
mode  of  acquiring  an  estate  except  that  of 
inheritance.  It  Includes  the  mode  of  ac- 
quiring an  estate  by  devise  or  will,  as  well 
as  by  other  modes  of  purchase.  Delaney  v. 
City  of  Sallna,  9  Pac.  271,  276,  34  Kan.  532. 

TinJB  DEBUOEBIiE  FBOM  STATE. 

An  auditor's  tax  deed  is  a  title  "dedud- 
ble  of  record  from  the  state,  ^  ^  ^  or 
from  any  public  officer  or  other  person  au- 
thorized ^  ^  *  to  sell  such  lands  for 
nonpayment  of  taxes,"  within  the  meaning  of 
Rev.  St.  111.  c.  66,  8  2,  providing  that  posses- 
sion under  such  title  for  seven  years  is  suf- 
ficient to  protect  the  holder  thereof.  Mattl- 
son  V.  Walker  (U.  S.)  16  Fed.  Gas.  1146. 

TITIiE  DEFECTTVE  IK  FOBlt. 

The  phrase  "title  defective  in  form,"  as 
used  in  the  proposition  that  a  title  defective 
In  form  cannot  form  the  basis  of  a  prescrip- 
tive right,  does  not  mean  a  title  which, 
though  apparently  good,  has  some  latent  de- 
fect, nor  does  It  mean  a  title  which,  though 
apparently  clothed  with  all  the  formalities 
required  by  law,  may  be  proved  defective  by 
extensive  evidence;  but  It  means  a  title  on 
the  face  of  which  the  defect  Is  stamped,  so 
that  the  holder  of  such  a  title  cannot  pretend 
that  he  possesses  In  good  faith,  for  he  is 
supposed  to  know  the  defect  of  form  which 
his  title  shows,  and  cannot  plead  Ignorance 
of  law.  Texas  A  P.  Ry.  Co.  v.  Smith,  15  Sup. 
Gt  994,  995,  159  U.  S.  66»  40  L.  Ed.  77. 

TITIiE  nf  FEB. 

See  "Fee." 

TITIiE  OF  BEOOBD. 

Gonst.  I  251,  provides  that  no  action 
shall  be  maintained  for  possession  of  any 
lands  lying  within  this  state,  where  it  is  nec- 
essary for  the  claimant  to  rely  for  his  re- 
covery on  a  grant  or  petition  issued  by  the 
commonwealth  of  Virginia  prior  to  the  year 
1820  against  any  person  claiming  by  posses- 
sion under  a  title  of  record,  unless  such  ac- 
tion be  commenced  within  a  stipulated  time. 
Held,  that  the  words  "title  of  record"  meant 


TITIjED 


TO 


a  title  from  the  commonwealth.     Shaw  r. 
RobiiiBOii,  04  &  W.  620,  622,  111  Ej.  715. 

TITLED, 

'^Titled,"  as  used  in  Act  Feb.  6.  18S0 
(Pasch.  Dig.  art  809),  providing  that  no  cer^ 
tiflcate  Of  land,  land  warrant,  or  evidence  of 
land  claim,  of  any  kind  whatever,  shall  here- 
after be  located  upon  any  land  heretofore 
titled  within  certain  limiti,  means  land 
granted  by  the  government  Tiuehart  v. 
Babcock,  61  Tex.  160,  177. 

"Titled,"  aa  used  in  Ck>nst  art  14,  |  2, 
providing  that  all  genuine  land  certiflcates 
shall  be  located,  surveyed,  or  patented  only 
on  vacant  and  unappropriated  public  domain, 
and  not  upon  any  lands  titled  from  the  sov- 
ereignty  of  the  state,  means  land  for  which 
a  patent  Is  issued,  which  on  its  face  Is  evi- 
dence that  the  state  has  parted  with  its  right 
and  conferred  It  on  the  grantee,  for  reasons 
not  appearing  on  the  face  of  the  patent 
The  grant  may  be  void,  or  voidable,  but  the 
land  embraced  In  it  Is  nevertheless  land 
titled.  Winsor  v.  O'CJonnor.  8  a  W.  619, 
520,  69  Tex.  671. 

«mtled  lands,"  as  used  in  Ck)n8t  art  14, 
I  2,  providing  that  land  certiflcates  shall  not 
be  located  on  any  "land  titled  or  equitably 
owned  under  color  of  title  from  the  state," 
includes  lands  conveyed  by  a  commissioner  | 
with  power  to  issue  title,  and  locations  of  i 
grants  made  on  such  lands  do  not  constitute  I 
titled  land,  nor  color  of  title.    Texas-Mexican 
Ry.  Co.  V.  Locke,  12  &  W.  80,  80,  74  Tex. 
370. 


TITULO. 

The  Spanish  word  'Hltulo"  means,  ac- 
cording to  Spanish  authority,  the  cause  in 
virtue  of  which  anything  is  possessed,  and 
the  instrument  by  which  the  right  is  accred- 
ited; and  in  Spain  and  Mexico  they  are  a 
class  of  title  (titulos),  not  translative  of  prop- 
erty. But  it  is  to  be  applied  as  well  to  title 
papers,  which  convey  "title,"  in  the  usual 
acceptation  of  the  term,  as  to  those  which 
confer  a  mere  right  of  occupancy.  De  Haro 
V.  United  States,  72  U.  8.  (6  Wall)  689,  626, 
18  L.  Ed.  681. 


TO. 

See  "Prom  and  To.* 

The  preposition  "to"  indicates  direction, 
so  that  an  agreement  to  convey  title  to  the 
government  would  be  plain,  but  where  it  is 
used  in  an  agreement  stating  that  the  title  to 
certain  lands  is  in  the  government  means 
ownership  of  the  land  or  property.  Balch  v. 
Arnold,  69  Pac  484,  437,  9  Wyo.  17. 

"To^"  as  commonly  used,  conveys  the 
idea  of   movement  towards,   and   actually 


reaching,  a  specified  point  or  object,  and  the 
meaning  is  not  satisfied  until  the  point  or  ob- 
ject be  actually  attained.  An  agreement  to 
pay  a  certain  sum  of  money  when  a  railroad 
should  be  extended  to  a  certain  section  did 
not  become  obligatory  upon  the  extension  of 
the  road  within  500  feet  of  the  section.  Ste- 
vens V.  Ambler,  23  South.  10,  12,  89  Fla.  575. 

A  charge  of  a  court  that  plaintiff,  in  sup- 
port of  his  allegations,  "brings  evidence  to 
show"  certain  facta,  is  not  an  afltanatlon 
that  the  evidence  does  show  facts  stated,  and 
is  quite  distinct  from  and  opposite  to  an  as- 
sertion that  he  brings  facts  that  show  such 
and  such  things.  The  one  form  of  expression 
merely  designates  the  purpose  for  which  th« 
evidence  is  introduced;  the  other  is  a  posi- 
tive declaration  that  it  establishes  those 
facts.  Central  B.  R.  v.  Freeman,  76  Ga.  331, 
388. 

The  use  of  the  words  "to  or  from"  in  the 
reservation  in  a  deed  to  lay  railroad  tracks 
to  or  from  limekilns  reserved  by  the  grantor 
means  to  or  from  the  locality  where  they  aie 
situated,  in  such  a  manner  and  to  such  an  ex- 
tent as  to  enable  the  grantor  to  ^oy  their 
use  and  possession  for  the  purpose  named  in 
the  reservation.  Janes  v.  Fonda,  8  AtL  196, 
58yt453. 

As  oxolvsiTO  or  laoliudTO. 

In  designating  boundaries  the  word  '*tD'* 
without  the  word  "inclusive"  excludes  tbe 
object  to  which  the  line  runs.  Thompson  t. 
Blackwell,  5  La.  465,  466;  Municipality  Na 
2  V.  MunicipaUty  No.  1,  17  La.  573,  576. 

The  words  "from,"  "to,"  and  "at"  are 
taken  Inclusively,  according  to  the  subject- 
matter.  Union  Pac.  R.  Go.  v.  Hall,  91  U.  8. 
343,  346^  23  L.  Bd.  428. 

The  word  "to"  Is  a  word  of  exclusion, 
when  used  in  describing  premises — ^to  an  ob- 
ject named,  excluding  the  terminus  mention- 
ed. Bradley  v.  Rice,  13  Me.  (1  Shep.)  198, 
201,  29  Am.  Dec.  501;  Bonney  v.  Morrill,  52 
Me.  252,  256;  Montgomery  v.  Reed,  69  Me. 
510,  514. 

The  words  "to,"  "from,"  and  "by,"  when 
used  to  express  boundaries,  ordinarily  mean 
terms  of  exclusion,  and  are  always  to  be  un- 
derstood in  that  way,  imless  there  Is  some- 
thing in  the  connection  which  makes  It  numi- 
fest  that  they  were  used  in  a  different  sense. 
Wells  V.  Jackson  Iron  Mfg.  Ga,  48  N.  H.  491, 
537. 

Where  a  municipal  charter  provided  tliat 
the  damages  Incurred  in  extending  a  street 
shall  be  paid  by  the  real  estate  fronting  on 
either  side  of  the  extension  and  of  the  orif* 
Inal  street  to  a  point  to  be  fixed  by  the  com- 
mon council,  and  also  by  the  real  esUts 
fronting  on  cross  streets,  or  streets  forming 
a  junction  with  such  street  improvement 
and  within  a  hundred  feet  of  the  same,  and 
an  assessment  was  made  for  the  extension 


TO 


TO 


ti  L.  street  from  A.  street,  southeriy  *tD  R. 
ctreef  the  words  "to  R.  street"  should  not 
be  constmed  to  indnde  R.  street  for  the  pur- 
poses of  taxation.  Bchnmacker  r.  Toberman, 
56  CaL  608»  510. 

"To"  Is  a  word  of  exclusion,  unless  it 
appears  by  necessary  Implication  to  have 
been  used  in  a  different  sense.  Bradley  y. 
Rice,  13  Me.  a  Sh^.)  198,  29  Am.  Dec.  601. 
As  used  in  Acts  Vt  1898,  No.  265,  prescrib- 
ing the  proceedings  for  the  appointment  of 
commissioners  to  determine  the  damages  sos- 
tsined  by  the  owners  of  land  taken,  and  pro- 
Tiding  that  they  shall  be  the  same  as  those 
provided  for  in  Y.  S.  8815  'to"  8821,  which 
lections  shall  goTcm  all  proceedings  to  the 
flnal  determination  of  the  matter,  it  is  in- 
diisive.  UtUeton  Bridge  Go.  t.  Pike,  47  AtL 
108.  72  Vt  7. 

In  an  order  granting  parties  to  the  28th 
of  January  in  which  to  file  a  certain  state- 
ment ot  facta,  the  word  'to"  will  be  held  to 
Include  the  dsLy  mentioned,  so  that  serrice  on 
tbe  28th  day  was  sufficient  Ordinarily 
whether  the  words  'to,"  "till."  or  '•until"  will 
be  held  to  be  words  of  inclusion  or  exclusion 
la  nsoally  determined  by  the  context  of  the 
Btatnte  or  instrument  in  which  they  are  used, 
and  will  be  held  to  include  or  exclude  the 
day  named,  as  the  evident  intention  requires. 
SUte  ▼.  Benson,  58  Pac.  217,  219,  21  Wash. 
365. 

An  order  Issued  under  Pub.  Loc.  Laws 
of  the  City  of  Baltimore,  art  4,  |  170,  pro- 
riding  that  a  bill  of  exceptions  may  be  sign- 
ed within  30  days,  but  not  thereafter,  unless 
the  time  for  signing  such  bill  shall  have 
been  preTlously  extended  by  order  of  court, 
extending  the  time  for  the  signing  of  such  a 
bill  *'to"  a  certain  day,  must  be  regarded  as 
intending  to  include  the  day  named,  so  that 
an  order  issued  on  such  a  day  for  a  still  fur- 
ther extension  is  valid.  Gottlieb  v.  Fred  W. 
Wolf  Co.,  23  AtL  198,  199,  75  Md.  120. 

Smno    Coaipntation  of  tlaae* 

"To"  has  no  settled  legal  meaning,  but 
is  defined  to  be  a  word  of  exclusioUt  un- 
less, by  necessary  implication,  it  must  be 
held  to  be  used  in  an  inclusive  sense;  and 
u  nsed  in  an  order  extending  the  time  to 
make  and  serve  a  case  to  a  certain  date  Is 
used  in  the  sense  of  'tin"  or  •♦until,"  and 
does  not  include  such  date.  City  of  Garden 
City  T.  Merchants*  &  Farmers'  Nat  Bank,  60 
Pac  823,  824,  8  Kan.  App.  785. 

As  used  In  an  indorsement  on  a  promis- 
sory note  as  follows:  "Interest  paid  on  the 
^thin  note  to  July  26th,  '71"— 'to"  is  con- 
strued to  mean  that  the  interest  Is  paid  up  to 
the  26th,  and  not  including  the  26th.  Steams 
t.  Sweet,  78  111.  446,  44a 

Where  an  order  extends  the  time  for  ill- 
^  a  statement  on  motion  for  a  new  trial  or 


fdr  doing  any  act  in  practice  to  a  specified 
day.  the  day  specified  is  part  of  the  time 
within  which  the  act  may  be  done.  Penn 
Placer  Min.  Co.  v.  Schreiner,  85  Pac  878,  14 
Mont  12L 

The  word  'to,"  in  common  parlance  and 
sometimes  in  legal  phraseology,  is  applied  to 
time.  It  has  also  various  significations  in- 
dicating toward,  to,  and  into.  In  regard  to 
time,  it  often  indicates  a  coming  or  passing 
into  a  day;  and  hence  where  a  seller  was  to 
deliver  oil,  ''buyer's  option,  at  any  time  from 
this  date  to  December  81,  1870,"  the  seller 
had  the  whole  of  December  31st  to  perform. 
Gonawingo  Petroleum  Refining  Co.  v.  Cun- 
ningham, 76  Pa.  (26  P.  F.  Smith)  188,  140. 

Gen.  Laws,  c  112,  |  4,  making  it  an  of- 
fense for  any  person  to  have  in  his  posses- 
sion any  ruffled  grouse  "from"  the  1st  day 
of  January  'to"  the  1st  day  of  October,  will 
be  construed  as  reading  between  the  1st  day 
of  January  and  the  1st  day  of  October. 
State  V.  Stone,  88  Aa  654,  20  B.  L  260. 

As  by. 

In  considering  a  complaint  for  an  un- 
lawful sale  of  intoxicating  liquors  by  the  de- 
fendant '*to  a  person  whose  name  is  not 
known  by  the  complainant,"  the  courts  said: 
'The  allegation  that  a  person  is  not  known 
'by*  the  complainant  has  the  same  significa- 
tion as  the  allegation  that  he  is  not  known 
*to'  him."  Commonwealth  t.  Griffin,  115 
Mass.  175, 176. 

ItLm  froiii. 

A  railroad  ticket  with  the  words  "Port- 
land to  Boston"  on  it  does  not  entitle  the 
holder  to  a  ride  from  Boston  to  Portland. 
Keeley  v.  Boston  &  M.  B.  Co.,  67  Me.  163, 
166,  24  Am.  Bep.  19. 

Asia. 

"To,"  as  used  in  a  deed  describing  the 
property  as  lot  14,  in  block  Na  19,  '*to"  a  cer- 
tain village,  should  be  construed  as  meaning 
"in,"  though  it  is  not  so  accurate  and  proper 
as  the  word  "in."  Delorme  v.  Ferk,  24  Wis. 
201,208. 

"To  the  house,"  as  used  in  a  benefit  cer^ 
tificate,  providing  that  tbe  beneficiary  should 
receive  sick  benefits  if  he  were  sick  so  as  to 
be  totally  disabled,  and  absolutely,  neces- 
sarily, and  continuously  confined  "to  the 
house^"  does  not  mean  the  same  as  in  the 
house.  "To"  signifies  direction,  connection 
with,  appurtenant  while  "in"  signifies  the 
quality  of  being  interior.  Strictly  speaking, 
confinement  to  a  house  differs  from  confine- 
ment in  a  house.  According  to  the  strictly 
literal  meaning  of  the  words,  the  person  may 
be  absolutely,  necessarily,  and  continuously 
confined  to  the  house  notwithstanding  he 
spent  a  portion  of  his  time  in  the  dooryard. 
It  would  be  generally  understood  that  a  sick 
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peraon  was  confined  to  the  house  although  he 
went  into  the  dooryard  to  take  sun  baths  or 
get  fresh  air.  Scales  v.  Masonic  Protective 
ABS'n,  48  Atl.  1084,  1085,  70  N.  H.  490. 

As  in  f urthermnoe  of. 

"To  a  common  purpose/*  as  used  In  Laws 
1893,  p.  120,  S  2,  giving  as  the  four  requisites 
to  constitute  co-employ6s  fellow  servants,  as: 
**They  must  be  engaged  in  the  common  serv- 
ice, in  the  same  grade  of  employment,  work- 
ing together  at  the  same  time  and  place, 
and  to  a  common  purpose" — means  that  the 
acts  required  of  each  in  the  performance  of 
his  duties  at  the  time  of  the  accident  must  be 
in  furtherance  of  the  common  service.  Gulf, 
O.  A  S.  F.  Ry.  Co.  v.  Warner,  35  S.  W.  364, 
366,  89  Tex.  476. 

As  into. 

•To,"  as  used  in  a  charter  authorizing  a 
railroad  company  to  construct  its  line  "to" 
a  dty,  empowers  It  to  construct  the  line 
•Into"  the  city.  Waycross  Alr-Une  R.  CJo. 
V.  Offerman  &  W.  R.  Co.,  35  S.  B.  275,  276, 
109  Ga.  827;  Hazlehurst  v.  Freeman,  52  Ga. 
244,  246. 

When  used  in  a  charter  of  a  turnpike 
company  authorizing  them  to  build  a  road 
from  Troy  ••to"  Hudson,  the  word  ••to"  does 
not  mean  that  the  road  was  to  terminate  on 
arriving  at  the  bounds  of  the  city  of  Hudson, 
but  entitled  the  company  to  construct  the 
road  within  the  corporate  limits  to  the  com- 
pact part  of  the  city.  President,  etc.,  of 
Farmers'  Turnpike  Road  v.  Coventry  (N.  Y«) 
10  Johns.  389,  392. 

••To,"  when  used  in  a  charter  authoriz- 
ing a  turnpike  company  to  construct  a  rail- 
road to  a  certain  city,  means  to  a  point  with- 
in the  city  to  which  the  corporation  was  au- 
thorized to  construct  its  road.  Mohawk 
Bridge  Co.  v.  Utica  A  S.  R.  Co.  (N.  Y.)  6 
Paige,  554,  562. 

••To,"  as  used  in  an  indictment  charging 
an  illegal  transportation  of  intoxicating  liq- 
uors from  a  place  in  one  county  to  a  town 
in  another  county,  does  not  mean  into  or 
within  such  town.  Going  ''to"  a  line  is  not 
going  beyond  It  It  is  not  crossing  the  line. 
•*To"  is  a  term  of  exclusion,  unless,  by  neces- 
sary implication,  it  is  manifestly  used  in  a 
different  sense.  ••To"  ah  object  excludes  the 
terminus  referred  to.  State  v.  Bushey,  24 
Atl.  940,  84  Me.  459. 

As  throneh. 

Under  a  city  charter  providing  that  the 
dty  may  take  stock  in  companies  construct- 
ing roads  running  to  the  city,  it  is  held  that 
a  road  running  through  the  city  is  a  road 
running  to  It  City  of  Aurora  v.  West,  9  Ind. 
74,85. 

The  words  'to  said  city,"  in  an  authority 
to  a  dty  to  take  stock  in  a  chartered  com- 


pany for  making  a  road  or  roads  to  said  dty, 
does  not  limit  the  dty  to  subscriptions  to 
roads  terminating  in  the  dty,  but  it  may  sub- 
scribe to  stock  In  a  road  to  other  dtles  and 
towns,  from  the  nearest  of  which  to  the  city 
subscribing  there  is  a  direct  road;  the  road 
in  which  the  stock  is  taken  being  in  fact  a 
road  in  extension  and  prolongation  of  one 
leading  into  the  city.  Yon  Hostrup  v.  Mad- 
ison City,  68  U.  S.  (1  WaU.)  291,  296,  17  L. 
Ed.  538. 

As  towards. 

As  used  in  a  marine  policy  providing 
that  the  ship  should  not  sail  from  any 
port  on  the  east  coast  of  Great  Britain  to  any 
port  In  the  belts  between  certain  dates,  **to" 
means  ••towards"  or  ••on  the  voyage  to,"  and 
Is  not  limited  to  going  to  the  place  of  desti- 
nation  so  as  to  arrive  at  a  belt  port  within 
the  prohibited  time,  and  is  not  synonymous 
with  "at,"  and  consequently  prohibits  voy- 
ages toward  the  places  named  witliin  the  pe^ 
lod  mentioned;  and  hence  if  the  vessel  waf 
on  the  voyage  to  a  belt  port  within  the  pro- 
hibited period,  but  would  not- arrive  there 
until  after  the  expiration  of  such  period,  tiie 
insurance  company  would  not  be  liable  for 
a  loss  sustained.  CoUedge  t.  Harty,  6  fixdi. 
205,  211. 

As  wUolu 

Where  a  statute  giving  a  right  of  actfon 
for  stock  injured  on  Its  right  of  way,  and 
excepting  any  railroad  company  whose  road 
is  Inclosed  with  a  good  and  lawful  fence 
••to  prevent"  such  animals  from  being  on  the 
track,  the  use  of  the  words  ••which  prevent" 
in  an  Instruction  in  an  action  for  damages, 
instead  of  the  language  of  the  statute  "to 
prevent,"  should  not  be  construed  as  mislead- 
ing, the  two  phrases  being  practically  synon- 
ymous. Missouri  Pac.  Ry.  Co.  v.  Eckel,  31 
Pac  693,  694,  49  Kan.  794. 

TO  AIX  niTENTS  AND  PUBPOSES. 

Under  9  Ann.  c.  14,  |  1,  providing  that 
notes  given  for  money  lent  for  gaming  pa^ 
poses  shall  be  void,  ••to  all  intents  and  pur- 
poses," such  notes  are  void  even  in  the  hands 
of  an  innocent  purchaser  for  value  without 
notice,  since  it  would  be  making  the  notes  of 
some  value  to  the  lender  if  he  could  pay  bia 
own  debts  with  it.  Bowyer  t.  Bampton,  2 
Strange,  1155. 

Under  St  23  Geo.  Ill,  c.  56,  certain 
trustees  on  behalf  of  the  parish  of  St  Luke 
purchased  premises  in  the  parish  of  St 
Leonards,  and  there  erected  a  workhouse. 
Section  11  exempted  the  premises  from  any 
greater  parochial  or  parliamentary  tax  than 
to  such  amount  as  they  were  before  assessed 
at  40  Geo.  Ill,  c.  97,  S  1,  repealed  tliis  act 
and  constituted  a  new  governing  body  in  the 
parish,  transferring  to  them  all  the  property 
vested  in  them  and  possessed  by  them  **u 
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fnfly,  effectnaUy,  and  bene11ciall7»  and  la  as 
higB  and  anv^le  manner,  and  to  all  intents 
tnd  purpoees  whatBoever,  aa  tbe  same  were 
Tested  in  and  poaaeaaed  by  the  former  trua- 
tees.'*  Held,  tibat  while  the  word  **beneAcial- 
If  alone  might  not  hare  the  effect  of  reaerr- 
in;  the  exemption  concerning  taxation  con- 
tained in  the  repeal  act  being  coupled  with 
tiie  worda,  '*to  all  intenta  and  porposea  what- 
•oeyer/'  they  were  to  be  considered  aa  haT- 
jng  that  effect,  and  anch  worda  were  not 
merely  worda  of  conveyance  only.  Reg.  y. 
InliabltantB  of  St  Leonard'a,  Shoreditch,  18 
Q.B.  OOi,  975. 

Though  a  atatnte  providing  that  gaming 
BOtea  were  void  to  *'all  intenta  and  pnrpoaea 
whatever/*  it  should  not  be  construed  so  aa 
to  avoid  tbe  note  in  the  handa  of  a  bona  fide 
iDdorsee.  Haight  t.  Joyce^  2  OaL  04  60,  66 
Am.  Dec.  811. 

TO  AHD  AX.OHO. 

fTo  and  along,"  aa  uaed  in  the  deacrip- 
tion  of  a  deed  carrying  the  property  to  and 
aloDg  a  road,  would,  by  well-aettled  con- 
straction,  carry  the  boundary  to  the  center. 
If  not  cmitrolled  by  the  atarting  point  Kinga 
County  Fire  Ina.  Go.  v.  Stevena,  87  N.  Y.  287, 
283,  41  Am.  Bep.  86L 

TO  AXB  AMONGST. 

Where  thoae  worda  were  oaed  in  a  will 
relating  to  the  division  of  property  'to  and 
amongst"  children,  each  child  muat  have 
R>me  share  aaaigned  to  him.  Doe  v.  Alchin, 
2  Bam.  &  Aid.  122,  125. 

10  THE  AMOUNT  OF. 

Where  a  policy  of  inauranoe  for  |6,000 
was  assigned  to  B.  as  "collateral  security  to 
the  amount  of  ^,000,"  the  sum  or  aggre- 
gate amount  to  be  received  by  the  assignee 
was  thereby  limited  and  fixed  at  |8,000.  It 
vonld  have  been  no  stronger  had  the  words 
used  been  "to  an  amount  not  exceeding 
11000."  To  aay  '*to  the  amount  of  meana 
"no  more  than  that  amount"  Swartley  v. 
HcCracken  (Pa.)  7  Montg.  Co.  Law  Rep'r, 
48,50. 

Const  1868,  art  18,  ||  2,  3,  providing 
that  Btockholdera  ahall  be  liable  for  all 
debt!  of  the  corporation  due  at  the  time  of 
Its  dissolution  to  the  amount  of  their  stock, 
means  that  the  atockholders  shall  not  only  be 
Uable  to  the  amount  remaining  undue  on 
tbeir  stock,  but  in  an  additional  sum  equal 
to  tbe  amount  of  their  stock.  McDonald  v. 
AUbama  Gk>ld  liife  Ina.  CkK,  6  South.  120, 
121, 86  Ala.  401. 
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A  bequeat  to  a  wife,  atipulating  that  the 
property  shall  be  held  by  her  '*to  and  for 
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her  oae,  benefit  and  right  without  let  hin- 
drance, molestation,"  has  the  effect  of  ex- 
duding  her  husband  from  any  righta  in  the 
property.  Newman  v.  Jamea,  12  Ala.  29, 
81. 

TOABBITB. 

"To  arrive"  ia  a  neuter  verb,  and  when 
applied  to  an  object  moving  from  place  to 
place  designates  the  fact  of  coming  to  or 
reaching  one  place  from  another,  or  reaching 
a  place  by  traveling  or  moving  towarda  it 
Thompaon  v.  United  Btataa  (U.  &)  28  Fed. 
Oaa.  1107, 1100. 

Aa  remderims  aale  emidltloiiAL 

The  use  of  the  phrase  "to  arrive,"  in  a 
contract  of  aale  of  gooda  to  arrive  by  a  cer^ 
tain  reaael,  operates  to  preclude  title  to 
the  goods  from  passing  till  the  vessel  ar^ 
rivea.    Benedict  v.  Field,  16  N.  Y.  685,  697. 

The  use  of  the  worda  "to  arrive"  in  a 
contract  to  aell  and  deliver  gooda  "to  arrive" 
on  a  certain  vessel  operatea  to  render  the 
contract  conditional,  and  if  the  ahip  be  loat 
or  the  anbject-matter  of  the  aale  doea  not 
arrive  in  the  ahip,  the  contract  ia  at  an 
end.  Shields  v.  Pettee,  4  N.  T.  Super.  Ot 
(2  Sandf.)  282,  26& 

Aa  a  wanwBty. 

Defendant  agreed  to  sell  plaintiffs  one 
hundred  tona  of  soda,  "to  arrive"  ex  Dan- 
iel Grant  etc  Held,  that  the  contract  did 
not  amount  to  a  warranty  on  the  part  of 
the  seller  that  the  aoda  would  arrive  if  the 
vessel  arrived,  but  was  a  contract  for  the 
aale  of  gooda  at  a  future  period,  subject 
to  a  double  condition  of  the  arrival  of  the 
vessel  with  the  specified  cargo  on  board. 
Johnson  v.  MacDonald,  9  Mees.  &  W.  800. 

Where  a  aeller  agreed  to  sell  gooda  ex- 
pected to  arrive  by  a  particular  ship,  and 
gooda  of  the  deacription  contracted  to  be 
sold  do  arrive  on  that  ship,  but  are  con- 
signed to  a  third  party,  the  vendor  la  not 
liable  for  failure  to  deliver  the  goods,  since 
there  was  an  implied  condition  that  the 
goods  were  not  only  to  arrive,  but  that  they 
were  to  be  consigned  to  the  vendor  so  aa 
to  be  within  his  power.  Gorrissen  v.  Perrin, 
2  0.  B.  (N.  S.)  681,  702. 

Defendant  contracted  to  aell  plaintiffB 
60  tons  of  palm  oil,  '*to  arrive"  per  the 
Mansfield,  etc.,  and  in  case  of  nonarrival 
of  the  veasels,  or  of  the  arrival  of  vessels 
not  having  so  much  on  board  after  the  de- 
livery of  former  contracta,  the  contract  to 
be  void.  The  Mansfield  on  arrival  had  on 
board  285  tons  of  oil,  but  the  contracts 
made  previously  to  that  above  mentioned 
amounted  to  228  tons,  leaving  only  seven 
tons  applicable  to  the  contract  Held,  that 
the  contract  waa  for  50  tons,  and  waa  entire^ 
and,  auch  an  amount  not  having  arrived  on 
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the  Mansfield  after  dellyery  of  oil  to  prior 
oontracta,  the  plaintllfii  were  not  even  enti- 
tled to  the  seven  tons  over  that  required  to 
satisfy  soch  former  contracts,  the  words  '*to 
arrive,"  etc.,  heijig  a  condition  precedent  to 
defendant's  liability  to  deliver.  Lovatt  v. 
Hamilton,  5  Mees.  &  W.  639. 

"To  arrive  by  vessel  or  vessels,*'  as  used 
m  a  contract  to  sell  goods  to  arrive  by  ves- 
sel or  vessels  within  60  days  from  date, 
is  to  be  construed  as  not  limited  to  goods 
arriving  in  the  seller's  vessels,  but  by  all 
vessels  coming  to  the  port  where  the  sale 
I7as  made.  Fraser  v.  Harbeck«  27  N.  T. 
Super.  Gt  (4  Rob.)  179,  181. 

In  considering  an  instrument  worded 
"Sold  D.  H.  Rogers  1,000  sacks  coarse  Liver- 
pool and  2,000  sacks  fine  Liverpool  salt  at 
$2.10  per  sack,  to  arrive  by  the  15th  of  No- 
vember," the  court  said:  "Effect  is,  Ct 
course,  to  be  given  to  the  words  of  the  con- 
tract to  arrive  by  the  15th  of  November; 
but  the  question  is,  what  effect?  They  are, 
we  think,  words  of  condition  and  description 
only,  and  cannot  be  considered  as  warranty 
that  the  salt  shall  arrive.  They  serve  to  dis- 
tinguish the  salt  which  was  the  subject 
of  the  contract  from  the  mass  of  salt  of 
the  same  variety  found  In  the  market  The 
salt  plaintiffs  contracted  to  sell  and  defend- 
ants contracted  to  buy  was  not  salt  which 
plaintiffs  may  have  had  on  hand  or  salt 
which  may  have  previously  arrived.  It  was 
salt  which  was  to  arrive  between  the  date 
of  the  contract  and  the  16th  of  November. 
Whether  it  would  arrive  or  not  depended 
upon  contingencies  not  absolutely  within  the 
control  of  either  party.  If  it  arrived  within 
the  time  limited,  plaintiffs  were  impliedly 
bound  to  deliver  it  under  the  contract  If 
it  failed  to  arrive  within  that  time,  no  such 
obligation  arose.  There  was  in  that  case 
no  salt  which  under  the  terms  of  the  contract 
the  plaintiffs  were  bound  to  deliver  or  the 
defendant  bound  to  accept  Rogers  v.  Wood- 
ruff, 23  Ohio  St  632,  635,  636,  13  Am.  Rep. 
276. 

TO  BE. 

"To  be"  is  sometimes  used  as  synony- 
mous with  'to  become,"  "to  be  made  to  be." 
Bolsdere  v.  Citizens'  Bank,  9  La.  506,  611,  29 
Am.  Dec.  453. 

TO  BE  ADVANCED. 

"To  be  advanced,"  as  used  in  a  bond  by 
which  the  undersigned  agreed  to  indemnify 
the  national  bank  to  the  extent  of  £1,000 
"advanced  or  to  be  advanced"  a  certain  per- 
son, but  said  Indemnity  to  cease  when  he 
shall  have  paid  in  the  said  sum  of  £1,000 
to  the  credit  of  his  account,  the  words  "ad- 
vanced or  to  be  advanced,"  though  fairly  ad- 
mitting of  the  construction  that  future  as 


well  as  past  advances  were  meant,  wouM 
not  be  so  considered,  in  view  of  the  tui 
that  at  the  time  the  guaranty  was  given  the 
person  to  whom  advances  were  secured  al- 
ready owed  a  debt  of  £1,400,  due  to  the  bank. 
Bell  V.  Welch,  9  0.  B.  164,  16& 

TO  BE  CHARGED. 

A  dty  ordinance  providing  that  the 
rates  of  fare  "to  be  charged"  on  any  street 
railway  within  the  city  limits  shall  be  t 
certain  fixed  sum  applies  not  only  to  com- 
panies existing  at  the  time  the  ordinance, 
was  enacted,  but  to  those  coming  into  ex- 
istence thereafter;  the  words  refer  to  the 
future^  to  what  is  to  be  charged  hereafter, 
and  are  certainly  prospective  in  their  mean- 
ing. Chicago  Union  Traction  Ck».  v.  City  of 
Chicago,  65  N.  B.  461,  470,  199  lU.  484,  60 
L.  B.  A.  681. 

TO  BE  COMMENCED. 

Where  in  one  section  of  an  act  it  ii 
provided  that  in  suits  "commenced"  the  plain- 
tUf  will  not  be  allowed  more  costs  than 
damages  if  he  recover  less  than  ^6,  and  in 
another  section  the  provisions  were  made 
applicable  only  to  suits  *to  be  commenced" 
the  ambiguity  of  the  phraseology  was  such 
as  to  forbid  a  construction  rendering  the 
act  applicable  to  actions  commenced  prior 
to  its  passage.  White  v.  Hunt*  6  N.  J.  Law 
(1  Halst  Gh.)  416,  418. 

TO  BE  DEFINED. 

When  an  already  fixed  and  defined 
boundary  line  is  proposed  '*to  be  defined," 
the  expression  Is  tantamount  to  saying  that 
the  line  already  defined  will  be  redefined, 
changed,  altered,  and  differently  fixed.  State 
V.  Hocker,  18  South.  767,  769,  86  Fla.  358. 

TO  BE  DESIGNATED. 

•*To  be  designated  flom  time  to  time," 
as  used  in  Laws  1870,  c.  383,  I  1,  providing 
for  the  publication  of  dty  advertising  in  a 
specified  number  of  newspapers,  "to  be  des- 
ignated from  Hme  to  time"  l^  the  mayor  and 
comptroller  of  said  dty,  does  not  abrogate  i 
all    previous    designations,    but    until   the 
officers  named  made  new  designations  under 
that  act  the  designations  made  under  pre-  | 
vious  acts  remained  in  force.    It  does  not 
imperatively  require   subsequent  action  on 
the  part  of  those  officers  in  order  to  make  | 
any  publication  lawful.    "The  Legislature  in- 
tended to  confer  the  power  on  the  mayor 
and  comptroller  'to  change  the  selection  of  j 
newspapers  after  the  passage   of  the  act  I 
from  time  to  time  in  their  discretion,  and 
the  words  *to  be'  may  have  been  deemed 
necessary  to  accomplish  that  Intent    With- 
out them  the  act  might  have  been  construed 


TO  BE  PAID 


TO  BFFEOT 


as  referring  only  to  prior  deslgnatioiis,  md 
the  expression  'from  time  to  time'  may  be 
held  to  limit  and  qualify  the  force  which 
might  otherwise  be  given  to  the  words  to 
be.'"    In  re  Folsom,  56  N.  Y.  60»  60l 

TO  BE  PAID. 

The  words  "to  be  paid,^  in  a  note  to 
be  paid  in  solvent  notes  and  accounts  of 
other  men,  are  equivalent  to  the  word  *l>aya- 
hie."    Williams  v.  Sims,  22  Ala.  512,  510. 

•To  be  paidt"  as  used  in  the  insurance 
law  providing  that  all  money  "to  be  paid" 
on  a  policy  by  a  mutual  benefit  insurance 
company  shall  be  exempt,  seems  to  have  been  ' 
chosen  to  exclude  the  possibility  of  a  con- 
straction  which  would  exempt  such  moneys 
fh)m  the  payment  of  debts  or  liabilities  of 
members  or  other  beneficiaries  after  they 
had  been  paid  over.  The  exemption  refers, 
not  to  moneys  paid  or  when  paid,  but  to  be 
paid.  This  view  accords  not  only  with  the 
ordinary  and  appropriate  use  of  the  language 
employed,  bat  with  the  obvious  purpose  of 
the  Legislature  to  protect  membership  in- 
surance companies  as  well  as  their  mem- 
bers and  beneficiaries  from  the  annoyances 
which  would  result  If  a  beneficiary  fund 
coold  be  the  subject  of  attack  by  the  Im- 
portonate  creditors  of  such  members  and 
beneficiaries.  Bull  T.  Case^  59  N.  B.  801, 
302. 165  N.  Y.  57a 

TO  BE  PASSED. 

*To  be  passed,"  as  used  In  the  bond  of 
a  tax  officer  given  to  secure  the  collection 
7f  taxes,  which  provides  that  it  Is  to  securo 
the  eolleetlon  of  taxes  which  may  be  au- 
thorized by  any  act  to  be  passed  in  the 
present  session  of  parliament,  and  which  is 
executed  during  the  session,  is  to  be  con- 
strued as  Including  any  act  passed  during 
sQch  session,  though  passed  before  the  ex- 
ecution of  the  bond.  Narea  t.  BowleSi  14 
Bast,  510,  51H. 

TO  BE  SEIiECTED. 

*^o  be  selected,"  as  used  In  a  eonvey- 
tnce  by  the  owner  of  a  township  of  a  cer- 
tain number  of  acres  "to  be  selected"  in 
tbe  east  half  of  the  township  by  the  grantor 
in  one  or  two  lots.  Implies  that  title  passed 
to  be  held  in  common  until  selected.  The 
right  of  selection  was  not  a  condition  preced- 
ent, but  a  right  subordinate,  to  be  exercised 
or  not,  at  the  will  of  the  grantee  upon  par- 
tition. Donwortfa  t.  Sawyer,  47  AtL  521, 
523.  94  Me.  243. 

^  BE  TAXEH. 

"To  be  taken,'*  as  used  in  a  contract  for 
ttw  sale  and  porichase  of  glassware  '*to  be 


made  after  September  first,  and  to  be  taken 
by  January  first,  1883,"  by  a  custom  in  sucn 
business  gives  the  buyer  a  right  of  order- 
ing the  goods  to  be  shipped  as  he  wishes  be- 
tween the  dates,  and  the  seller  must  ship  as 
ordered,  and  may  not  deliver  the  goods  with- 
out such  order.  Atkinson  v.  Truesdell,  6 
N.  Y.  Supp.  500,  57  N.  T.  Super.  Ct  (25 
Jones  &  S.)  220. 

TO  BE  USED. 

The  words,  *to  be  used  by  a  certain 
date,"  in  a  limited  railroad  passenger  ticket, 
do  not  operate  to  require  the  passenger  to 
complete  his  Journey  by  the  date  mentioned, 
but  he  is  only  required  to  commence  the 
Journey  by  such  time.  Gulf,  O.  &  S.  F.  Ry. 
Co.  V.  Looney,  19  S.  W.  1039,  1042,  85  Tex. 
158,  16  L.  R.  A.  471,  34  Am.  St  Rep.  796. 

"To  be  used  as  cabinet  warerooms,"  as 
used  in  a  lease  of  a  building  "to  be  used 
as  cabinet  warerooms,*'  does  not  amount 
to  a  direct  covenant  to  use  the  building 
as  such  and  for  no  other  purposes  what- 
ever.   Bmgman  v.  Noyes,  6  Wis.  1, 10. 

Where  plaintiff  fumisfied  a  large  quan- 
tity of  brick  under  a  general  contract  to  a 
contractor  engaged  in  the  erection  of  sev- 
eral distinct  buildings,  and  had  no  knowl- 
edge that  any  particular  supply  was  going 
to  any  particular  building,  he  cannot  en- 
force a  lien  for  a  balance  due  against  one 
of  the  buildings  In  which  a  portion  of  the 
bricks  were  used  on  the  ground  that  such 
bricks  were  materials  furnished  "to  be  used," 
within  the  meaning  of  a  Washington  stat- 
ute giving  a  lien  for  such  materials.  Eisen- 
i  bels  ▼.  Wakeman,  28  Pac.  923»  924^  8  Wash. 
584. 

TO  BEOOIIB. 

See  ''Become.*' 

TO  THE  OOIXECTOB. 

''To  the  collector,"  as  used  In  XT.  8. 
Embargo  Act,  2  Story's  Laws,  p.  1071  (2 
Stat  451),  providing  tbat  no  registered  or 
sea  letter  vessel  shall  be  allowed  to  depart 
from  one  port  of  the  United  States  to  any 
other  within  the  same,  unless  the  owner, 
master,  consignee,  or  factor  of  such  vessel 
shall  first  "give  bonds,"  with  one  or  more 
sureties,  to  the  collector  of  the  districts  from 
which  she  Is  bound  to  depart,  etc.,  does  not 
mean  that  the  bond  Is  to  be  made  payable 
to  the  collector,  but  that  it  is  to  be  made 
payable  to  the  United  States  and  delivered 
to  the  collector.  Dixon  v.  United  States  (U. 
S.)  7  Fed.  Gas.  761,  768. 

TO  EFFECT. 

See  "Prosecute  to  or  with  Effect* 


TO  THB  7ULL  AMOUNT 


TO  THB  BOAD 


TO  THE  FUZX  AMOUIIT. 

The  phrase  "to  the  fall  amotmt,**  In 
Be08.  Laws  1896,  a  185,  |  30,  proyidlng  that 
DO  corporation  shall  make  dividends  except 
ttom  the  surplus  or  net  profits  from  the  busi- 
ness, or  pay  to  the  stockholders  any  part 
of  the  capital  stock,  except  in  accordance 
therewith,  and  providing  that  the  directors 
violating  such  provision  shall  be  Jointly  and 
severally  liable  to  the  corporation  and  Its 
creditors,  in  the  event  of  its  dissolution  or 
Insolvency,  to  the  full  amount  of  the  dividend 
made,  "seems  to  indicate  that  the  liability 
may,  under  supposable  circumstances,  be 
less  than  the  whole  amount  of  the  dividends 
paid.  The  provision  in  the  act  is  Intended 
as  an  Indemnity  against  injury,  such  as  is 
capable  of  computation  in  dollars  and  cents, 
and  giving  it  that  construction  will  avoid 
enforcing  a  pure  penalty."  Slegman  v.  Ma- 
loney,  51  Atl.  1008,  1010,  63  N.  J.  Bq.  422. 


TO  HAVB  AND  TO  HOLD. 

The  words  *to  have  and  to  hold''  In  a 
deed  is  but  a  habendum  clause,  the  purpose 
of  which  is  merely  to  define  the  estate  which 
the  grantee  Is  to  take  in  the  property  con- 
veyed. Wheeler  v.  Wayne  County,  24  N. 
B.  625,  626,  132  111.  599. 


TO  HER  80I.E  AKD  8EPABATB  USB. 

Bee  "Bole  Use.*' 

TO  HEB  USE  AKD  BEHOOF  FOBEVEB. 

A  devise  to  testator's  wife,  '^o  her  use 
and  behoof  forever,"  giving  her  power  to  ex- 
pend the  property  for  her  support  and  main- 
tenance during  her  lifetime,  and  providing 
that  so  much  of  the  estate  as  remains  un- 
expended at  her  death  shhll  be  disposed  of 
in  a  specified  manner,  implies  that  the  wife 
should  have  the  power  of  expending  the 
property  only  for  her  support  and  mainte- 
nance during  her  lifetime,  with  the  power  of 
spending  it  only  so  far  as  it  was  neces- 
sary for  her  reasonable^  support  and  main- 
tenance. Chase  v.  Ladd,  153  Biass.  126^  26 
N.  B.  429,  25  Am.  Bt  Rep.  614. 

TO  LOW  WATEXL  MARK. 

"To  the  low  water  maik,"  aji  used  in  Me. 
Colonial  Ord.  1641,  which  provides  that  In 
all  creeks,  coves,  and  other  places  above 
and  upon  salt  water,  where  the  sea  ebbs 
and  fiows,  the  proprietor  of  the  land  adjoin- 
ing shall  have  propriety  to  the  "low  water 
mark,"  etc.,  means  to  the  low  water  mark 
in  the  nearest  direction,  without  any  regard 
to  the  course  of  the  side  lines  of  the  upland 
to  which  the  flats  are  adjoining  and  appur- 
tenant. Bmerson  v.  Taylor,  9  Me.  (9  Greenl.) 
42,  43,  28  Am.  Dec.  531* 


TO  A  MOUBTAIH  OB  BIDGH. 

To  a  mountain  or  ridge  means  smnmit 
point,  or  summit  line,  unless  otherwise  ex- 
pressed. PoL  Code  CaL  1903,  |  3905;  PoL 
Code  Mont  1895,  |  4105;  Bev.  St  Axis.  1901, 
par.  929. 

TO  KT  KB OWIfDGB. 

*To  my  knowledge,"  as  used  m  an  ap- 
plication for  a  life  insurance  policy  in  which 
the  applicant  stated  that  there  is  no  hered- 
itary taint  of  any  kind  in  the  family  on  ei- 
ther side  of  the  house  'to  my  knowledge/ 
restricts  and  narrows  down  the  affirmation 
to  what  the  applicant  himself  personally 
knew  touching  the  subject  The  affirmation 
has  this  extent,  no  more.  Northwestern  Mat 
Life  Ins.  Co.  v.  Grldley.  100  U.  &  614^  616. 
25  U  Ed.  740. 

TO  MT  USB. 

An  indorsement  on  a  Mil  of  exchange  to 
'"pay  the  money  to  my  use"  has  been  held 
to  be  a  restrictive  indorsement,  which  op- 
erates to  put  an  end  to  the  negotiability  of 
the  paper.  Lee  v.  Chillicothe  Branch  of 
State  Bank  (U.  S.)  15  Fed.  Caa.  151,  163. 

TO  THE  OOEAH  8HOBB. 

To  the  ocean  shore  means  a  point  tbree 
miles  from  shore.  Pol.  Code  GaL  1903,  f 
8907. 

TO  THB  OBDEB  OF. 

A  bUl  payable  'to  the  order  of  A**  li 
the  same  as  If  payable  "to  A.  or  order." 
Hullng  V.  Hugg  (Pa.)  1  WatU  &  S.  418^  420. 

TO  PI.AIimiT*8  DAMAGE. 

'To  plaintUTs  damage,"  as  used  In  i 
complaint  declaring  upon  a  book  account  of 
$929.59,  whlchk  after  stating  the  cause  of 
action,  concluded  with  the  words,  'to  plain- 
tUTs damage"  |500,  which  allegation  was  fol- 
lowed by  a  prayer  for  Judgment  for  tbe 
amount  of  the  debt,  interest,  and  costs, 
means  nothing.  It  Is  a  mere  flourish  of  the 
pleader,  and  Is  not  ^intended  to  limit,  nor 
does  It  limit;  the  entire  amount  of  the  recov- 
ery to  $500.  Where  interest  is  allowable  not 
eo  nomine,  but  by  way  of  damages,  such  an 
allegation  may  be  proper.  Butf  y.  Prescottt 
14  S.  W.  188,  77  Tex.  48& 

TO  THE  BOAD. 

A  conveyance  describing  one  call  ai  be- 
ing "to  a  road,"  and  then  running  along  tbe 
road,  should  be  construed  to  mean  to  tbe 
center  of  the  road.  Sizer  y.  Deyereux  (N.  T.) 
16  Barb.  160,  166. 

"To  the  road,'*  as  used  In  a  deed  of  land  ' 
redtlng  that  tbe  line  runs  "to  the  road,  and 


TO  THB  BOAD 


6991 


TO  WIT 


thaiee  by  the  road,"  means  to  the  center  of 
tbe  road,  though  the  measurement  of  dle- 
tances  would  extend  only  to  the  side  of  the 
road.  Qzton  y.  Groyes,  68  Me.  871,  872,  28 
Am.  Rep.  75  (dtlng  Hunt  y.  Rich,  38  Me.  105; 
Cottle  V.  Toung,  59  Me.  106;  In  re  Beed,  18 
N.  H.  381,  384). 

The  words  '"to  a  highway"  in  a  deed  de- 
scribing lands  as  running  to  a  highway  will 
be  construed,  in  the  absence  of  anything 
■bowing  a  contrary  intention,  as  fixing  the 
boundary  of  the  land  at  the  center  of  the 
Ughway.    Buck  y.  Squiers,  22  Vt  48i,  488. 

"To  the  road,"  as  used  in  a  deed  of  land 
describing  a  line  as  extending  westerly  "to 
the  road,"  means  to  the  center  of  the  road. 
Goodeno  y.  Hutchinson,  54  N.  H.  159,  163. 

A  deed  describing  the  boundaries  of  the 
land  as  **to,  upon,  or  along  a  highway  or 
nilroad**  does  not  conyey  the  land  to  the 
center  of  the  highway  or  railroad,  unless  the 
grantor  owns  the  fee  of  the  highway  or  rail- 
road. CSiurch  y.  StUes,  10  Atl.  674,  675^  59 
Vt642. 


TO    THB 


■ATI8FA0TIOH 
COUBT. 


OF     THB 


Bee  ^^Satisfaction  ot  the  Court'* 


TO  THB  8TB3BA1C. 

A  boundary  in  a  deed  "to  a  stream," 
"on  a  stream,"  or  ''hy  a  stream"  includes 
tbe  fiats  at  least  to  low  water  mark,  and  in 
many  cases  to  tbe  middle  thread  of  the  riy- 
tr.  Thomas  y.  Hatch  (U.  8.)  28  Fed.  Cas. 
M6,949.  ^ 

To  a  creek,  riyer,  slough,  strait,  or  bay 
means  the  middle  of  the  main  channel  there- 
of, unless  otherwise  expressed.  Pol.  Gode 
Mont  1896,  |  4106;    Pol.  Code  Cal.  1908,  I 


A  deed  describing  land  as  extending  "to 
a  tree  on  the  hank  of  the  riyer"  should  he 
eoDstrued  to  locate  the  line  at  the  thread  of 
the  stream,  notwithstanding  the  description 
contains  other  words  giylng  the  length  of 
Unes  and  quantity  of  land  conyeyed.  Kent 
T.  Taylor,  13  Ati.  410,  64  N.  H.  488. 

TO  THAT  EITEOT* 

See  "Effect" 

TOTHATBHD. 

Where  a  testator  directed  his  executors 
to  pay  certain  legacies,  and  gaye  to  trustees 
ail  property  remaining  after  such  payments 
and  after  the  payment  of  debts,  and  after 
(Uiectlng  the  trustees  to  pay  certain  bequests 
be  declared  that  "to  that  end"  he  gaye  them 
an  property  remaining  after  payment  of 
debts  and  of  such  legacies  and  other  pay- 


ments as  are  to  be  paid  by  the  executors, 
the  words  "to  that  end"  should  not  be  con- 
strued to  cut  down  the  amount  of  property 
giyen  to  the  trustees,  but  to  only  explain 
why  he  did  not  leaye  in  the  hands  of  the 
executors  enough  to  pay  all  of  the  legacies, 
and  that  the  property  giyen  the  trustees  was 
not  restricted  to  what  was  necessary  to  pay 
certain  legacies  to  be  paid  through  theuL 
Weber  y.  Bryant,  87  N.  B.  203, 161  Mass.  400. 

TO  THB  USB  OF  A  THIRD  PEB80H. 

An  indorsement  on  a  bill  of  exchange 
to  "pay  the  contents  to  the  use  of  a  third 
person"  has  been  held  to  be  a  restrictiye 
indorsement,  which  operates  to  put  an  end 
to  the  negotiability  of  the  paper.  Lee  y. 
OhUUcothe  Branch  State  Bank  (U.  8.)  15  Fed. 
Oas.  161,  153. 

TO  THB  WATKH. 

Galls  in  a  deed  which  describe  land  on 
the  sea  shore  as  running  "to  the  water,  and 
thence  by  the  water,"  carry  the  grant  to  low 
water  mark.  The  words  "to  the  water"  haye 
the  same  significance  to  carry  boundary  to 
low  water  mark  that  other  words  haye  been 
decided  to  haye,  such  as  "by  the  sea,"  "tide 
water,"  "salt  water,"  "a  harbor,"  'nwiy," 
"coye,"  "creek,"  •*riyer."  Babson  y.  Talnter, 
10  Ati.  63,  64,  70  Me.  368  (citing  Oould,  Wa- 
ters, I  195). 

TO  WHOM  IT  MAT  OOHOBBH. 

See,  also,  "Wbom  It  May  Ck)ncem.** 

A  guaranty  of  a  negotiable  instrument 
addressed  '*to  whom  it  may  concern"  is  in 
the  nature  of  an  open  letter  of  credit,  and  is 
eyidently  intended  to  giye  the  instrument 
currency,  and  any  person  who  adyanoes 
money  on  the  faith  of  it  may  enforce  pay- 
ment of  the  guarantor.  Sawyer  y.  Hopgood, 
13  N.  Y.  St  Rep.  711. 


TO  WIT. 

The  office  of  "to  wit"  is  to  particularize 
what  is  too  general  in  a  preceding  sentence, 
and  render  clear,  and  of  certain  application, 
that  which  might  seem  otherwise  doubtful 
or  obscure.  Buck  y.  Lewis,  9  Minn.  314,  317 
(OU.  298,  800). 

"To  wit"  are  words  used  to  call  atten- 
tion to  a  more  particular  specification  of 
what  has  preceded;  and  a  record  which 
stated  that  the  Jury  retired  to  consult  oi 
"their  yerdict  as  follows,  to  wit,"  and  the 
result  of  their  deliberation  is  then  giyen,  and 
the  yerdict  arriyed  at  is  spread  at  large  up- 
on the  record,  sufQciently  identifies  the  yer- 
dict recorded  as  the  one  rendered  by  the 


TO  wrr 
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Jury.    GUIigan  t.  Commonwealth,  87  8.  B. 
962,  904,  99  Va.  816. 

The  words  "to  wit"  and  'that  is  to  say," 
as  used  in  a  pleading,  are  termed  a  "vide- 
licet."  '*Tbe  natural  and  proper  use  of  a 
videlicet  la  to  particularize  that  which  Is 
general  before,  and  to  explain  that  which  is 
indefinite,  doubtful,  or  obscure;  but  it  must 
neither  be  contrary  to  the  premises,  nor  in- 
crease or  diminish  the  precedent  matter;  and 
therefore  if  a  man  seised  in  fee  of  black 
acre,  white  acre,  and  green  acre  in  D.  should 
grant  all  his  lands  in  D.,  viz.,  black  acre  and 
white  acre,  yet  green  acre  shall  also  pass 
by  the  grant"    Stukeley  v.  Butler,  Hob.  16& 

The  use  of  the  videlicet  is  to  avoid  a  va- 
riance, and  to  avoid  a  positive  averment, 
which  must  be  strictly  proved.  Brown  v. 
Berry,  47  111.  175,  177. 

The  office  of  a  videlicet  is  to  explain 
what  goes  before,  and  when  it  Is  repugnant 
to  or  inconsistent  with  the  preceding  matter 
it  is  inoperative  and  void.  Cotton  v.  Ward, 
19  Ky.  (3  T.  B.  Mon.)  304,  310. 

The  precise  and  legal  use  of  a  videlicet 
in  every  species  of  pleading  is  to  enable  the 
pleader  to  distinguish  and  fix  with  certainty 
that  which  was  before  general,  and  which 
without  such  explanation  might  with  equal 
propriety  have  been  applied  to  different  ob- 
jects. Commonwealth  v.  Hart,  76  Mass.  (10 
Gray)  465.  468. 

The  office  of  the  videlicet  Is  to  mark  that 
the  party  does  not  undertake  to  prove  the 
precise  circumstances  alleged,  and  in  such 
cases,  1.  e.,  when  the  circumstances  are  not 
essential  in  their  nature,  he  is  ordinarily  not 
hold  to  prove  them.  State  v.  Heck,  23  Minn. 
549,550. 

"The  office  of  a  videlicet  Is  to  explain 
what  went  before,  and  where  it  is  repugnant 
or  contradictory  it  is  material  and  traversa- 
ble, and  as  such  an  averment  coming  after  a 
videlicet  is  traversable  so  it  must  be  proved 
when  material,  if  averred  without  a  videlicet 
The  general  rule  in  relation  to  allegations  un- 
der a  videlicet  or  a  scilicet  seems  to  be  that 
if  they  be  impossible  or  contrary  or  repug- 
nant to  the  preceding  matter  they  shall  be 
rejected  as  surplusage,  but  where  they  are 
used  to  explain  what  goes  before  them,  and 
are  consistent  with  the  preceding  matter, 
they  are  material  and  traversable."  Gleason 
V.  McVickar  (N.  Y.)  7  Cow.  42,  43. 

The  common  office  of  a  videlicet  Is  to 
state  time,  place,  or  manner  which  are  not 
of  the  essence  of  the  matter  In  issue,  and 
thereby  to  relieve  the  party  of  the  duty  of 
proving  the  allegation  strictly  as  made;  but 
it  may  be  and  is  frequently  used  as  partic- 
ularizing the  more  general  antecedent  mat- 
ter. Sullivan  v.  State,  67  Miss.  346,  354,  7 
South  275,277. 


The  proper  office  of  a  videlicet  is  to  par- 
ticularize or  explain  what  goes  before  it  It 
may  restrain  the  generality  of  preceding 
words,  but  cannot  enlarge  or  diminish  tfae 
preceding  subject-matter.  In  the  former 
case  it  is  merely  explanatory  of  the  thin^ 
which  precedes  it  while  in  the  latter  it  is 
repugnant  to  it  When  a  material  videlicet 
is  preceded  by  words  of  direct  averment  the 
videlicet  is  regarded  as  a*  direct  allegatioiL. 
and  therefore  is  traversable,  and,  being  re- 
garded as  traversable,  it  follows  that  if  trav- 
ersed it  must  be  proved.  Gould,  PI.  c  3,  H 
35-41.  The  pleader  cannot  relieve  himself 
from  the  necessity  of  proving  unnecessary 
allegations  or  irrelevant  matter  by  putting 
them  under  a  videlicet  Where,  in  an  action 
on  an  accident  policy,  the  complaint  after 
alleging  the  accidental  death  of  the  insured, 
alleged*  under  a  videlicet  clause,  the  cause 
and  manner  of  the  accident  in  such  a  man- 
ner as  to  make  one  complete  and  consistent 
allegation,  the  general  issue  traverses  not 
only  the  general  allegation,  but  also  the  al- 
legations under  the  videlicet  Clark  v.  Em- 
ployers' Liability  Assur.  Co.,  48  Atl.  639,  642, 
72  Vt  458. 

The  precise  and  legal  use  of  a  videlicet 
in  every  species  of  pleading  is  defined  to  be 
to  enable  the  pleader  to  isolate,  to  distin- 
gruish,  and  to  fix  with  certainty  that  which 
was  before  general,  and  without  which  ex- 
planation might  with  equal  propriety  be  ap- 
plied to  different  objects.  Commonwealtli 
V.  Quinlan,  153  Mass.  483,  484,  27  N.  B.  a 


TOBACCO. 

See  "Leaf  Tobacco."* 

As  medicine,  see  "Medldne." 


TOGETHER. 

See    "Acting    Together";     'rTaken  To- 
gether."' 

•Together"  means  "in  company";  'Into 
or  in  union  with  each  other  as  wholes  or 
parts,  so  as  to  be  combined  or  Joined  witb 
each  other;  conjointly;  in  the  same  place 
or  at  the  same  spot  with  each  other  locally, 
as  in  company;  at  the  same  moment  of 
time;  simultaneously;  contemporaneously; 
mutually;  reciprocally."  Parties  contracted, 
in  settlement  of  litigation  over  an  estate, 
that  complainant  should  have  in  fee  an  un- 
divided one-third  of  a  certain  tract  of  land, 
together  with  the  mansion  house  and  all  im- 
provements thereon.  The  improvements 
were  scattered  over  more  than  one-third  of 
the  land,  and  so  situated  that  it  would  be 
impracticable  to  partition  the  tract  so  as  to 
award  all  improvements  to  her.  Held,  that 
the  contract  should  be  construed  as  giving 
to  complainant  one-third  of  the  tract  as  Im- 
proved, and  not  one-third  of  the  land  and 
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tn  the  Improvements  In  addition  thereto. 
aack  ▼.  Hadley  (Tenn.)  64  S.  W.  408,  407. 

"Together/'  as  used  in  Rer.  St  I  1843, 
providing  that  to  be  fellow  servants  the 
KTvants  must  be  working  together  at  the 
same  time  and  place,  will  not  admit  of  the 
constmction  that  they  may  be  associated  to- 
gether in  the  prosecution  of  various  enter- 
prises and  when  residing  far  apart  Dry- 
hnrg  V.  Mercnr  Gold  Mln.  St  Mill.  Go.,  6B 
Psc  367,  871,  18  Utah.  410. 

Where  a  declaration  against  the  owner 
of  a  stagecoach  asserted  that  the  owner  un- 
dertook to  carry  the  plalntUf,  her  children 
and  servants,  "together"  in  and  by  a  cer- 
tahi  stage,  evidence  that  the  whole  inside  of 
the  coach  was  taken  for  the  plaintiff  and  her 
three  daughters,  and  two  outside  places  for 
her  servants,  supported  the  averments.  Long 
T.  Home,  1  Oar.  &  P.  810. 

*rrogeth^,*'  as  used  in  a  contract  relat- 
ing to  patents,  and  providing  that  they 
should  be  "sold,  leased,  or  disposed  of  to- 
gether,** should  be  construed  to  mean  that 
one  or  more  of  the  patents  might  be  sold  or 
disposed  of  after  reasonable  exertions  had 
been  made,  during  a  reasonable  length  of 
time,  under  all  the  circumstances  that  might 
be  found  to  exist,  to  sell  or  dispose  of  them 
together.  Fowler  v.  Mallory,  3  Atl.  5G0,  568, 
53  0omL420. 

TOGETHER    ISTTTH    mPBOVEMEim. 

The  clause,  **together  with  all  Improve- 
ments which  I  may  make,"  in  an  assignment 
of  a  patent  for  a  large  consideration,  was 
construed  to  authorize  the  assignee  to  make 
and  sell  the  original  invention  as  Improved 
by  the  inventor  after  the  assignment  As- 
pinwall  Mfg.  Co.  v.  GUI  (U.  S.)  32  Fed.  697, 
700. 


TOILET  SOAP. 

"Toilet  soap,"  as  used  in  Tariff  Act  Oct 
1.  1890,  par.  79,  will  not  include  a  medical 
soap,  containing  20  per  cent,  of  carbolic 
acid,  and  used  for  curative  purposes.  Park 
T.  United  States  (U.  S.)  66  Fed.  73L 


TOKEN. 


See  "False  Token.* 
Bank  Note  as  PubUc  Token, 
Note." 


see  ''Bank 


A  "token"  Is  defined  to  be  a  sign  or 
mark.  State  v.  Green,  18  N.  J.  Law  (3  Har.) 

m,  181. 

**Token,"  as  used  with  reference  to  the 
offense  of  cheating,  means  anything  which 
^8  the  semblance  of  public  authority,  as 
falss  wd^ts,    measures,    seals,    marks   of 


produce  and  manufacture,  false  dice,  marked 
cards,  and  things  of  a  similar  kind,  false  and 
deceptive^  used  in  unlawful  games.  State  v. 
Mlddleton  (8.  O.)  Dud.  276,  286. 

"Token,"  as  used  in  2  Gav.  &  H.  Rev. 
St.  p.  445, 1  27,  providing  for  the  punishment 
of  any  person  who,  with  intent  to  defraud 
another  designedly,  by  color  of  any  false 
"token,"  obtains  the  signature  of  any  person 
to  a  vnrltten  instrument  or  obtains  anything 
of  value,  means,  as  defined  by  Bouvier,  a 
document  or  sign  of  the  existence  of  a  fact 
Tokens  are  either  public  and  general  or  privy 
tokens.  They  are  either  true  or  false.  When 
a  token  is  false,  and  indicates  a  general  in- 
tent to  defraud,  and  is  used  for  that  pur- 
pose. It  will  render  the  offender  guilty  of  the 
crime  of  cheating;  but  if  it  is  a  mere  privy 
token,  as  counterfeiting  a  letter  in  any  man's 
name  in  order  to  cheat  the  one  individual,  it 
would  not  be  Indictable.  Jones  v.  State,  60 
Ind.  478,  476. 

TOLERABLY  SAFE. 

"■Tolerably  safe'  and  'actually  danger- 
ous' are  not  necessarily  conflicting  terms;  in- 
deed, the  former  frequently,  perhaps  usually, 
Implies  the  latter.  To  illustrate,  it  is  a  dan- 
gerous thing  to  stand  on  the  brink  of  Table 
Rock,  and  gaze  into  the  turbulent  waters  of 
the  Niagara;  yet  because  hundred  of  thou- 
sands of  people  have  done  so  safely,  and  very 
few  have  been  precipitated  into  the  abyss  be- 
neath, the  act  is  tolerably  safe."  A  railroad 
which  was  in  a  tolerably  safe  condition  was  - 
not  in  a  reasonably  safe  condition,  as  required 
by  law.  Stetler  v.  Chicago  &  N.  W.  B.  Co., 
6  N.  W.  803,  307,  49  Wis.  609. 

TOLERATE. 

•*The  word  tolerate'  is  defined  thus:  To 
allow,  so  as  not  to  hinder;  to  permit,  as 
something  not  wholly  approved;  to  suffer;  to 
endure;  to  admit."  It  implies  knowledge  of 
the  thing  tolerated.  Gregory  v.  United 
States  (U.  &)  10  Fed.  Cas.  1195,  119a 

TOLL 

See  "Intermediate  Toll." 

Toll  is  a  settled,  certain  and  defined  sum 
exacted  for  the  use  of  a  common  passage. 
Wadsworth  v.  Smith,  11  Me.  278,  283,  26  Am. 
Dec.  625. 

A  toll  is  a  demand  of  proprietorship.  St 
Louis  Brewing  Ass'n  v.  City  of  St  Louis, 
37  S.  W.  525,  528,  140  Mo.  419  (dtlng  Phila- 
delphia &  B.  B.  Co.  V.  State  of  Pennsylvania, 
82  U.  S.  [16  Wall.]  232,  21  L.  Bd.  146). 

'"Toll'  is  defined  to  be  a  compensation 
in  markets  and  fairs  for  goods,  cattle,  etc., 
bought  and  sold.    Jac.  Iaw  Diet  Toll.'    A 
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tribute  or  custom  paid  for  pasaage  or  a  duty 
imposed  on  goods  and  passengers  trayeUng 
public  roads,  bridges,  etc.;  a  tribute  for  pas- 
sage; a  reasonable  sum  due  to  the  lord  of  a 
tBiit  for  things  sold  and  which  are  tollable. 
Burr.  Law  Diet  "Toll';  Crabb,  Real  Prop.  | 
683.  It  is  defined  bj  Webster:  (1)  A  tax 
paid  for  some  liberty  or  privilege;  particu- 
larly for  the  privilege  of  passing  on  a  bridge 
or  a  highway,  or  for  that  of  vending  goods 
in  a  fair,  market,  or  the  like.  (2)  A  liberty 
to  buy  and  sell  within  the  bounds  of  a 
manor.  (3)  A  portion  of  grain  taken  by  a 
miller  as  a  compensation  for  grinding."  The 
word,  as  used  in  a  contract  to  pay  for  the 
passage  of  boats  of  one  party  on  the  canal 
of  the  other  party  during  a  specified  period, 
does  not  necessarily  Import  that  payment  is 
to  be  made  at  the  times  of  a  passage.  Penn- 
sylvania Goal  Ck>.  V.  Delaware  &  H.  Canal 
Co.,  8  Abb.  Dec.  470,  477. 

In  order  that  a  demand  may  constitute 
a  toll,  there  must  be  some  relation  between 
.  the  payment  to  be  made  and  the  engines  or 
wagons  or  quantity  of  coal  to  be  conveyed 
over  the  line;  some  measure  upon  which  the 
rate  or  charge  or  payment  Is  to  be  made; 
and  that  the  word  'tolls'*  could  not  be  con- 
strued to  mean  such  terms  of  payment  as 
the  parties  may  agree  upon.  South  York- 
shire R.  &  River  Dun  Co.  v.  Great  Northern 
R.  Co.,  22  Bug.  Law  &  Bq.  631,  636. 

••Toll  is  the  price  of  the  privilege  to 
travel  over  that  particular  highway,  and  it  is 
a  quid  pro  quo.  It  rests  on  the  principle 
that  he  wlio  receives  the  toll  does  or  has 
done  something  as  an  equivalent  to  him  who 
pays  it.  Every  traveler  has  the  right  to  use 
the  turnpike  as  any  other  highway,  but  he 
must  pay  the  toll."  City  of  St  Louis  T. 
Green,  7  Mo.  App.  468,  476. 

"Toll,"  as  used  in  Oomp.  Laws,  c  77,  | 
20,  relating  to  the  establishment  ot  the 
"rates,  toll,  or  fare  to  be  charged"  by  a 
street  railway  company,  means  a  class  of 
dues  and  exactions  which  are  in  the  nature 
of  fixed  rights,  and  which  cannot  be  law- 
fully exceeded.  They  are  generally,  if  not 
universally,  connected  with  some  franchise 
which  involves  duties  as  well  as  privileges 
of  a  public  or  general  nature.  The  right  to 
receive  fixed  tolls  is  found  in  fairs,  markets, 
mills,  turnpikes,  ferries,  bridges,  and  many 
other  classes  of  interests  whSre  the  owner 
of  the  franchise  Is  obliged  to  accommodate 
the  public,  and  the  public,  in  turn,  are  pro- 
tected from  extortion  by  an  obligation  to  pay 
only  regular  dues.  McKee  v.  Grand  Rapids 
&  R.  L.  St  Ry.  Co.,  1  N.  W.  873,  876^  41 
Mich.  274. 

The  word  •toll"  in  Code,  S  671,  providing 
that  where  a  judgment  is  entered  against  a 
corporation  authorized  to  receive  fare  or  toll 
the  franchise  of  such  corporation  may  be 
taken  on  execution,  etc*  means  a  tax  paid 


for  some  use  or  privilege  or  other  reasonable 
consideration.  This  Is  the  definition  given 
in  the  Century  Dictionary,  and  the  definitions 
in  all  other  books  are  substantially  the  same. 
McNeal  Pipe  &  Foundry  Co.  v.  Howland,  16 
S.  B.  867,  860,  111  N.  G.  616,  20  L.  R  A. 
743. 

If  a  toll  gatherer  on  a  turnpike  road  ex- 
acts and  receives  from  a  traveler  a  sum 
greater  that  he  is  permitted  by  law  to  collect, 
it  is  not  a  collection  of  toll,  but  an  extortion, 
so  that  an  action  to  recover  a  penalty  for  it 
does  not  involve  the  legality  of  a  toll,  with- 
in the  meaning  of  a  constitutional  provision 
allowing  suits  involving  the  legality  of  a  toll 
to  be  brought  in  the  district  court  Brown 
y.  Rice,  62  Oal.  489,  49L 

Stallase. 

••Toll,"  as  applicable  to  fairs  and  mar- 
kets, is  defined  by  Lord  Coke  to  be  a  reason- 
able sum  of  money  due  to  the  owner  of  the 
fair  or  market  on  sale  of  things  tollable 
within  the  fair  or  market  or  for  stallage, 
piccage,  or  the  like.  In  Brook,  Abridgment 
it  is  said  that  by  common  law  a  man  shall 
pay  ••toll"  for  nothing  brought  into  a  fahr, 
but  for  things  Sold,  but  by  custom  he  may 
pay  for  everything  brought  into  the  fair,  and 
he  shall  pay  for  his  place  and  his  stand 
though  he  sell  nothing.  It  may  be  said  that 
in  this  case  toll  and  stallage  are  different 
things,  and  unless  the  owner  of  the  fair  or 
market  has  the  soil,  either  as  a  freehold  or 
in  possession,  he  cannot  claim  stallage.  But 
where  the  crown  grants  to  a  person  and  his 
heirs  that  they  may  hold  a  market  In  a  cer- 
tain town,  with  all  tolls  or  profits,  and  such 
grantee  afterwards  acquires  the  soil,  he  may 
claim  stallage  by  virtue  of  the  grant  Lock- 
wood  V.  Wood,  6  Q.  B.  31,  43. 

Tax  distinsialslied. 

A  ••toll"  is  a  demand  of  proprietorship, 
while  a  ''tax"  is  a  demand  of  sovereignty. 
City  of  St.  Louis  v.  Western  Union  Tele- 
graph Co.,  13  Sup.  Ct  486,  487,  148  U.  S. 
02,  37  L.  Bd.  380. 

Tolls  exacted  under  a  statute  for  the 
use  of  an  Improved  waterway  are  merely 
compensation  for  benefits  conferred  by  which 
the  floating  of  logs  down  a  stream  is  facili- 
tated. Tolls  are  the  compensation  for  the 
use  of  another's  property  or  of  Improvements 
made  by  him,  and  their  amount  Is  determin- 
ed by  the  cost  of  the  property  or  of  the 
Improvement  and  considerations  of  the  retrira 
which  such  values  or  expenditures  should 
yield.  Taxes  are  levied  for  the  support  of 
the  government  and  their  amount  is  regu- 
lated by  its  necessity,  and  there  is  no  analo- 
gy between  the  imposition  of  taxes  and  the 
levying  of  tolls  for  the  Improvement  of  high- 
ways. Sands  t.  Manistee  RlTer  Imp.  Go^ 
8  Sup.  Ct  11^,  123  U.  S.  288»  81  L.  Bd.  U9. 
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"ToUa,"  as  exacted  for  passage  through 
locks,  are  a  compensation  for  the  use  of  artl- 
fldaJ  facilities  constructed,  not  an  Impost  up- 
on the  navigation  of  the  stream;  and  the  ordi- 
nance of  the  goyemment  of  the  Northwest 
Territory;  July  IS,  1787,  providing  that  the 
narigable  waters  leading  Into  the  Mississippi 
shall  be  forever  free,  does  not  prevent  the 
state  of  Illinois  from  levying  tcmi&ge  duties 
for  a  canal  and  dam  used  In  Improving  the 
navigation  of  the  Illinois  river.  Huse  v. 
Gloyer,  7  Sup.  Ot  81S»  315,  119  U.  8.  MS,  80 
L.  Ed.  487. 

Traekase  eluurses. 
The  term  'tolls"  In  P.  L.  112,  imposing 
■  certain  tax  on  the  gross  receipts  of  a  rail- 
road company  for  the  tolls  and  transporta- 
tion. Includes  a  sum  which  one  railroad  com- 
pany receives  from  another  as  compensation 
for  the  use  of  Its  tracks  by  the  latter  com- 
pany. Oommonwealth  v.  New  York,  P.  4b 
0.  R.  Co.,  22  AU.  212,  213,  145  Pa.  200. 

TmmsportAtiom  eliarses. 

A  **toir'  Is  the  tribute  or  custom  paid  for 
passage,  not  for  carriage.  It  Is  always  some- 
thing taken  for  a  liberty  or  privilege,  not 
for  a  service.  Boyle  v.  Philadelphia  &  R.  R. 
Co.,  54  Pa.  (4  P.  F.  Smith)  310,  314;  Penn- 
sylvania R.  Co.  V.  Sly,  65  Pa.  (15  P.  P.  Smith) 
205,  210;  New  York,  K  B.  ft  W.  R.  Ck>.  v. 
Commonwealth  of  Pennsylvania,  15  Sup, 
Gt  806,  888,  158  U.  S.  431,  39  L.  Ed.  1048; 
Geiger  v.  Perklomen  ft  R.  Turnpike  Road, 
31  AtL  018,  910,  167  Pa.  582,  28  L.  R.  A. 
458. 

'Toir  is  a  word  applied  to  charges  made 
for  the  use  of  a  highway,  but  In  railroad 
legislation  it  Is  very  often  used  to  express 
a  charge  for  transportation.  Lake  Superior 
k  M.  By.  Co.  V.  United  States,  03  U.  S.  442, 
454,  23  L.  Ed.  965. 

Where  the  charter  of  a  bridge  company 
makes  the  bridge  and  approaches  thereto  a 
public  thoroughfare  or  turnpike  or  highway, 
for  nse  of  which  by  vehicles  and  foot  pas- 
sengers It  was  authorized  to  charge  reasona- 
ble toll,  for  the  erection  of  which  gates  were 
established,  the  word  "toll"  was  strictly  ap- 
plicable to  the  use  of  the  highway,  rather 
than  compensation  for  transportation  serv- 
icea  which  the  bridge  company  might  per- 
form or  be  permitted  to  receive.  Kentucky 
k  I.  Bridge  Co.  v.  Louisville  ft  N.  R.  Co.  (U. 
8.)  37  Fed.  567,  616,  2  L.  R.  A.  289. 

Oongress  in  the  legislative  acts  by  which 
It  has  made  donations  of  the  public  lands 
to  the  states  In  which  they  lie  for  the  pur- 
pose of  aiding  in  the  construction  of  rail- 
nMids  has  stipulated  that  the  railroads  so 
aided  shall  be  public  highways  for  the  use 
•f  the  government,  free  from  all  tolls  or  other 
charges  of  transportation  of  its  property  or 


troopa.  This  reservation  secures  to  the  gov- 
ernment only  a  free  use  of  the  railroad  con- 
cerned, and  does  not  entitle  the  government 
to  have  troops  or  property  transported  by 
the  companies  orer  their  respective  roads 
free  of  charge  for  transporting  the  same. 
"In  coming  to  this  conclusion  we  do  not 
place  any  great  stress  upon  the  use  of  the 
word  'toll'  as  being  a  word  peculiarly  applica- 
ble to  charges  for  the  use  of  a  highway,  as 
contradistinguished  from  the  charge  for 
transportation  which  Is  more  properly  de- 
nominated as  freight.'  Whilst  this  is  un- 
doubtedly true,  it  must  be  conceded  that  in 
the  actual  language  of  railroad  legislation, 
the  word  'toll'  Is  very  often  used  to  express 
the  charge  for  transportation  also.  Our  opin- 
ion Is  based  rather  upon  th^t  marked  dis- 
tinction which  the  mind  naturally  makes, 
and  which  Is  so  generally  made  In  railroad 
legislation,  between  the  road  as  a  thorough- 
fare and  the  transaction  of  the  carrier  busi- 
ness thereon,  whether  by  the  railroad  com- 
pany Itself  or  by  other  persons,  and  the  mani- 
fest intent  of  Congress  In  the  legislation  un- 
dier  review  to  reserve  only  the  free  use  of 
the  road,  and  not  the  active  service  of  the 
company  in  transportation."  Lake  Superior 
ft  M.  R.  Co.  V.  United  States  (U.  S.)  12  Ot 
a.  35.54. 

TOIX  BBIDOB. 

Afl  real  estate,  see  "Real  Property." 

TOIX  ooxxEomro  oompant. 

The  term  "toll  collecting  company," 
within  the  meaning  of  statutes  taxing  such 
companies,  does  not  include  a  railroad  com- 
pany furnishing  Its  own  conveyances,  car- 
rying nothing  but  passengers,  and  charging 
a  certain  price  as  fares.  "It  cannot  be  fairly 
said  to  collect  tolls  at  all.  Tolls  are  collect- 
ed from  persons  who  pass  or  travel  by  their 
own  conveyances  over  the  roads  or  bridges 
of  another."  Jersey  City  &  B.  R.  Co.  v. 
Halght  80  N.  J.  Law  a  Vroom)  447. 


TOIXOATB. 

"Tollgate,"  as  used  in  Code,  |  4918  (New 
Code,  §  5751),  requiring  any  person  or  body 
corporate  privileged  by  act  of  Assembly  to 
open  and  keep  any  tollbridge  or  tollgate,  to 
keep  the  same  In  repair,  means  the  road  on 
which  the  gate  Is  allowed  to  be  erected,  as 
the  use  of  the  word  In  such  sense  Is  a  not 
uncommon  figure  of  speech.  FayettevlUe  ft 
C.  Turnpike  Co.  v.  State,  83  Tenn.  (15  Lea) 
578,  580. 

The  words  "turnpikes,"  "tollgates,"  and 
"tollbars,"  In  the  act  relating  to  the  taking  of 
tolls,  are  used  synonymously.  Company  of 
Proprietors  of  Northam  Bridge  ft  Roads  v. 
London  ft  S.  Ry.  Co.,  6  Mees.  ft  W.  428,  488. 


TOLIiGATE 

*^ollgate"  ii  synonymous  with  "turnpike 
gate,"  as  used  in  a  statute  punishing  the 
running  of  tolls.  Barnes  t«  Whlte^  1  O.  B. 
192,214. 


TOXX  BOAD. 

As  street,  see  '^Street** 

A  'toll  road"  Is  a  public  highway,  dif- 
fering from  ordinary  public  highways  chief- 
ly in  the  fact  that  the  cost  of  Its  construc- 
tion in  the  first  Instance  is  borne  by  Indi- 
viduals or  by  a  corporation  haying  authority 
from  the  state  to  build  it,  and,  further.  In 
the  right  of  the  public  to  use  the  road  after 
Its  completion,  subject  only  to  the  payment 
of  toll.  Virginia  Oanon  Toll  Road  Ck).  T. 
People,  45  Pac.  398^  399,  22  Colo.  429,  37  L. 
B.  A.  TIL 

"Toll  roads  are  In  a  limited  sense  public 
roads,  and  are  highways  for  travel,  but  we  do 
not  regard  them  as  public  roads  In  the  largest 
sense,  since  there  Is  in  them  a  private  pro- 
prietory right  The  private  right  which  turn- 
pike companies  possess  in  their  roads  de- 
prives these  ways.  In  many  essential  parts, 
at  the  character  of  public  roads.  It  seems  to 
us  that,  strictly  speaking,  toll  roads  owned 
by  a  private  corporation,  constructed  and  con- 
trolled for  the  purpose  of  private  gain,  are 
not  public  roads,  though  the  people  have  the 
right  to  freely  travel  them  on  the  payment 
of  the  toll  prescribed  by  law.  They  are,  of 
course,  public  in  a  limited  sense,  but  not  In 
such  a  sense  as  are  the  public  ways  under 
full  control  for  the  state;  for  public  ways,  in 
the  strict  sense,  are  completely  under  legis- 
lative control.  Elliott,  Roads  ft  S.,  p.  6." 
Board  of  Shelby  Ck>un^  Oom'rs  v.  Gastetter, 
33  N.  B.  986,  987,  7  Ind.  App.  300. 

TOXX  SERVICE. 

The  term  "toll  service,'*  as  used  In  rela- 
tion to  telephones,  refers  to  that  service 
which  Is  rendered  by  placing  at  the  disposal 
of  the  patron  at  the  transmitting  station 
and  the  one  at  the  receiving  station  Instru- 
ments connected  by  electric  wires,  by  means 
of  which  the  two  are  enabled  to  carry  on  a 
conversation,  as  distinguished  from  that  tele- 
phone service  accomplished  by  means  of  in- 
struments placed  In  the  residences  or  places 
of  business  of  the  patrons  for  their  private 
and  personal  enjoyment  and  benefit,  and 
which  needs  no  agent  or  messenger  to  carry 
such  service  into  execution,  except  the  op- 
erator of  the  central  office.  Central  Union 
Telephone  Co.  v.  8woveland«  42  N.  B.  1035, 
1039,  14  Ind.  App.  341. 

TOIX-THOBOUOH. 

*Toll-thorough"  is  a  toll  which  Is  taken 
for  passing  over  a  highway  In  consideration 
of  repair  or  other  benefit  done  by  the  owner 


TON 


of  the  toll,  but  without  any  interest  or  daim 
in  the  SOIL  King  t.  Nicholson,  12  Bast,  330, 
340. 

A  noU-thorough"  Is  a  toll  which  is  de- 
manded by  an  express  grant,  by  custom  or 
prescription,  on  a  public  highway  In  a  public 
port,  or  for  the  use  of  public  property.  It  is 
termed  "toll-thorough"  because  the  party 
claiming  It  is  presumed  to  bave  had  no  orig- 
inal right  to  the  place  where  he  demanded 
toll.  The  claimant  must  show  not  only  his 
right  to  toll  by  custom,  prescription,  or  grant, 
but  must  show  some  consideration  for  it 
some  burden  on  himself,  some  benefit  to  the 
public  and  that  he  or  those  under  whom  lie 
claims  had  once  a  right  to  the  locus  in  quo 
which  had  been  commuted  for  the  toll,  and 
this  consideration  must  be  applied  to  the 
precise  spot  where  toll  is  claimed.  Charles 
Biver  Bridge  v.  Warren  Bridge,  86  U.  S.  (11 
Pet)  420,  582,  9  L.  Ed.  773,  938. 

TOIX-TRAVEBSE. 

A  *toll-traverse"  is  a  charge  originating 
In  the  liberty  given  to  pass  over  the  owner's 
soil.    King  V.  Nicholson,  12  East  330,  340. 

•Toll-traverse"  Is  a  toll  demanded  for 
passing  on  or  over  the  private  property  of  the 
claimant  or  using  It  In  any  other  way,  and 
is  founded  on  the  right  which  every  man 
has  to  the  exclusive  enjoyment  of  what  is 
exclusively  his  private  property,  its  use  by 
others  being  a  sufficient  consideration  for 
the  exaction  of  toll.  Charles  Blver  Bridfze 
V.  Warren  Bridge.  36  U.  a  (11  Pet)  420,  5S2, 
9  L.  Bd.  778,  93& 

TOMB. 

The  word  '^mb**  signifies,  among  other 
meanings,  a  monument  or  tombstone  erected 
In  memory  of  the  dead,  so  that  a  provision 
In  a  will  that  an  executor  should  expend  a 
certain  amount  for  a  tomb  for  testatrix  does 
not  lapse  because  the  body  of  deceased  could 
not  be  recovered  and  deposited  In  it  but  sucb 
provision  should  be  used  for  the  erection  of 
a  suitable  monument  Succession  of  Langles, 
29  South.  739,  750,  105  La.  39. 

TON. 

See  "Gross  Ton.'^ 

A  "ton'*  Is  a  certain  weight  In  ponnds 
or  a  certain  weight  or  space  by  which  the 
burden  of  a  ship  Is  estimated.  Beck  t. 
Phoenix  Ins.  Ck>.,  7  N.  Y.  Supp.  492,  54  Hub. 
637. 

A  "ton"  m  weight  and  a  ton  in  measure- 
ment are  not  the  same  thing.  The  expres- 
sions are  not  simply  different  terms  to  indi- 
cate the  same  Idea.  A  ton  in  measurement 
Is  40  cubic  feet  (McOolloeh  Oonnnercial  Die- 
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ttonary;  Webster's  Dlctlonaiy).  A  tm  In 
weight  is  2,240  pounds.  Roberts  y.  Opdyke, 
40  N.  Y.  259,  262. 

The  word  "ton,**  as  applied  to  the  meas- 
urement of  Teasels,  has  a  certain  definite 
meaning,  well  settled  by  custom  and  by  the 
naTlgation  laws  of  the  United  States,  and  It 
meaDs  100  cubic  feet  of  interior  space.  The 
Thomas  MelviUe  (U.  8.)  62  Fed.  740,  761,  10 
C.  C.  A.  619. 

A  *ton"  is  understood  in  commerce  to 
mean  twenty  hundredweight,  each  hundred 
consisting  of  112  pounds.  Helm  T.  Bryant, 
50  Ky.  ai  B.  Mon.)  64,  66. 

The  word  "ton,"  as  used  In  chapter 
6  of  title  S4,  relating  to  the  collecUon  of 
duties  upon  imports,  being  the  chapter  on 
appraisal,  when  used  In  reference  to  weight, 
shall  be  construed  as  meaning  twenty  hun- 
dredweight, each  hundredweight  being  one 
hnodred  and  twelve  pounds  avoirdupois. 
U.  S.  Comp.  St  1901,  p.  1941. 

In  Pennsylvania  2,000  pounds  avoirdu- 
pois weight  constitute  a  ton.  Weaver  t. 
Feg^y,  29  Pa.  (6  Oasey)  27,  70  Am.  Dec. 

151, 

Twenty  hundredweight,  consisting  of 
100  pounds  each,  constitute  a  ton.  Pol. 
Code  Idaho,  1901,  |  611. 

Twenty  hundredweight  constitute  a 
"ton."  Pol.  Ck>de,  S  8216;  Higgins  v.  Oal- 
IfornU  Petroleum  &  Asphalt  Co.,  120  Oal. 
629,  631,  62  Pac.  1080,  1081. 

By  Sess.  Acts  1841,  p.  86  (Rev.  Code 
1845.  p.  1077),  a  "ton"  of  hemp  is  2,000 
poands  avoirdupois,  and  cannot  be  shown 
to  consist  of  a  larger  amount  by  evidence  of 
custom.    Green  t.  Moffett,  22  Mo.  629,  636. 

As  used  in  a  contract  for  the  purchase 
and  sale  of  a  certain  number  of  tons  of  iron, 
the  word  "tons"  should  be  construed  in  a 
Bnit  at  law  to  mean  statute  ton— 2,000  pounds 
avoirdupois.  Many  v.  Beekman  Iron  Co.  (N. 
Y.)  9  Paige,  188,196. 

When  parties  contract  for  any  material 
by  weight,  osing  terms  that  have  come  to  ua 
from  the  past  with  a  different  meaning, 
BQch  as  "ton,"  which  had  commonly  been 
r^arded  as  meaning  2,240  pounds,  the  mere 
(act  that  a  state  has  undertaken  to  regulate 
weights  and  measures,  and  in  discharge  of 
aucti  office  has  fixed  the  ton  at  2,000  pounds, 
will  not  dispense  with  an  obligation  to  fur- 
Disb  the  old  measure.  When  the  ton  is  used 
to  represent,  for  convenience  or  calculation, 
2,000  pounds,  the  contract  should,  and  usually 
does,  so  state  it  as  per  ton  of  2,000  pounds,  or 
per  ton  neat;  but  as  coal  and  other  cheap  and 
beavy  articles  have  never  been  sold  by  the 
pound  as  a  unit  for  calculating  its  price,  but 
by  title  ton,  convenience  of  calculation  has 
oever  required,  nor  has  custom  sanctioned, 
«fiy  tefonn,  so  called,  or  any  change  in  the 


amount  so  represented  by  this  unit    Tbe 
Miantinomi  (U.  S.)  17  Fed.  Cas.  264,  266. 

In  an  action  of  trover  by  a  mortgagee 
to  recover  certain  wire,  described  in  the  mort- 
gage as  *'one  ton  of  wire,"  it  may  be  shown 
that  the  parties  did  not  mean  a  precise  ton 
by  weight,  but  the  mass  of  wire  stored  in  a 
certain  place,  which  they  denominated  a  ton. 
Barry  t.  Bennett,  48  Mass.  (7  Mete)  864,  361. 

TONIC. 

A  "tonic^  is  defined  to  be  any  remedy 
which  improves  the  tone  or  vigor  or  the  mus- 
cular fibers  generally.  Among  the  drugs  or 
preparations  which  are  classed  as  tonics  are 
weak  alcoholic  beverages  in  very  moderate 
quantities.  A  preparation  labeled  as  a  ton- 
ic containing  alcohol  and  the  bitter  principle 
of  the  hop  in  proportions  that  made  it  a 
mild  tonic  Instead  of  an  intoxicating  beverage 
is  a  tonic  as  that  term  is  defined  by  standard 
authorities.  It  is  common  knowledge  that 
physicians  frequently  prescribe  some  kinds 
of  beer  as  a  tonic.  The  word  "tonic"  in  it- 
self signifies  to  the  common  understanding 
a  preparation  having  medicinal  qualities; 
and  where  the  proprietor  of  such  a  prepara- 
tion labeled  his  product  "Rochester  Tonic,** 
and  put  it  on  the  market  as  such,  it  is  liable, 
under  the  War  Revenue  Act  June  13,  1898, 
c.  448,  80  8tat  448  [U.  S.  Comp.  St  1901,  p. 
2286],  as  a  medicinal  preparation  or  compo- 
sition, to  the  tax  named  under  that  section. 
United  States  v.  J.  D.  Her  Brewing  Co.  (U. 
8.)  121  Fed.  41,  42,  43,  67  0.  0.  A.  381. 

TONNAGL 

See  "Gross  Tonnage^*;  "Net  Tonnage"; 
"Registered  Tonnage";  **Tax  on  Ton- 
nage.** 

"Tonnage**  is  defined  to  be  the  cubical 
contents  or  burden  of  a  ship  in  tons,  or  the 
amount  of  weight  which  one  or  several  ships 
will  carry.  Reck  t.  Phoenix  Ins.  Co.,  7  N. 
Y.  Supp.  482. 

The  modem  meaning  of  the  word  "ton- 
nage" is  given  correctly  In  Wheaton*s  Law 
Dictionary  (see  Bouvier*8  Dictionary  of  Mari- 
time Law):  "The  capacity  of  a  ship  or  ves- 
sel; the  duties  paid  on  the  tonnage  of  a  ship 
or  vessel,  which  are  also  called  tonnage." 
Mayor  of  Washington  v.  Barnes  (U.  S.)  6 
D.  C.  230,  232. 

A  marine  insurance  policy,  warranting 
that  the  insured  vessel  should  not  load  more 
than  the  "registered  tonnage,*'  refers  to  the 
vessel's  carrying  capacity  as  stated  in  the 
ship's  papers  under  which  she  was  sailing 
at  the  date  of  the  policy,  and  not  to  the  reg- 
istered tonnage  as  fixed  by  United  States 
law,  the  vessel  being  a  foreign  one.  Reck 
T.  Phoenix  Ins.  Co.,  29  N.  B.  137,  130  N.  Y. 
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leO  (reyenlng  Beck  t«  Pfaoenlz  Ins.  €k>.»  16 
Hon,  844,  845). 

Tonnage  Is  the  capacity  of  a  yessel  to 
carry  cargo,  and  a  charter  of  a  ship's  "whole 
tonnage"  transfers  to  the  charterer  only  the 
space  necessary  for  that  purpose.  The  reg- 
istered tonnage  of  a  vessel,  as  regulated  by 
the  act  of  Congress,  is  intended  as  a  safe 
standard  of  her  capacity  to  carry  cargo,  and 
is  usually  less  than  her  actual  tonnage. 
Thwing  y.  Great  Western  Ins.  Co.,  103  Mass. 
401,  405,  4  Am.  Rep.  567  (citing  Hooe  y. 
Groyerman,  6  U.  S.  [1  Cranch]  214,  236,  237, 
2  L.  Ed.  86;  Ashbumer  y.  Balchen,  7  N.  t, 
[3  Seld.]  262;  Cuthbert  y.  Cumming,  10 
Bxch.  809,  814). 

"Tonnage,"  as  used  in  Const  U.  S.  art 
1,  I  10,  declaring  that  no  state  shall,  without 
the  consent  of  Congress,  lay  any  duty  on 
tonnage,  means  the  duties  paid  on  the  ton- 
nage of  a  ship  or  yessel,  or  on  the  capaci- 
ty of  a  ship  or  yessel.  Alexander  y.  Wil- 
mhigton  &  R.  R.  Co.  (S.  Q)  8  Strob.  594,  596 
(citing  Bouyier). 

'fTonnage**  has  long  been  an  ol&cial 
term,  intended  originally  to  express  the  bur- 
den that  a  ship  would  carry  in  order  that 
the  yarious  dues  and  customs  which  are 
leyled  on  shipping  might  be  leyied  according 
to  the  size  of  the  vessel,  or  rather  in  propor- 
tion to  her  capacity  of  carrying  burden;  and 
hence  the  term,  as  applied  to  a  ship,  has  be- 
come almost  synonymous  with  that  of  size, 
and  the  word  means  the  number  of  tons 
burden  a  ship  or  vessel  will  carry  as  esti- 
mated and  ascertained  by  the  official  ad- 
measurement and  computation  prescribed 
by  the  public  authorities.  State  Tonnage  Tax 
Cases,  79  U.  S.  (12  Wall.)  204,  225,  20  L.  Bd. 
370;  Homan's  Com.  &  Nav.  Diet;  Wheeling, 
P.  &  C.  Transp.  CJo.  v.  City  of  Wheeling,  99 
U.  S.  273,  284,  25  L.  Ed.  412. 

"Tonnage,"  as  used  in  Laws  N.  Y.  1877, 
c.  315,  regulating  the  rate  of  wharfage  in 
New  York  and  Brooklyn  by  the  "tonnage'*  of 
the  vessel,  means  the  registered,  and  not  the 
gross,  tonnage  of  the  ship.  The  Oraigen- 
doran  (U.  8.)  81  Fed.  87,  8& 

TONNAGE  DUTT/ 

A  "duty  on  tonnage"  is  a  duty  or  tax 
or  burden  imposed  under  the  authority  of 
the  state,  which  is,  by  the  law  imposing  it, 
to  be  measured  by  the  capacity  of  the  ves- 
sel, and  is  in  its  essence  contribution  claim- 
ed for  the  privilege  of  arriving  and  departing 
from  a  port  of  the  United  States.  Cannon  v. 
City  of  New  Orleans,  87  U,  S.  (20  Wall)  577, 
581,  22  L.  Bd.  417. 

A  "duty  on  tonnage*'  la  a  duty  proper^ 
tionate  to  the  tonnage  of  vessels;  a  certain 
rate  on  each  ton.  As  used  in  the  federal 
Constitution  it  has  a  wider  meaning,  and  in- 


cludes any  duty  on  the  ship,  whether  a  fix- 
ed sum  upon  its  whole  tonnage  or  a  sum 
to  be  ascertained  by  comparing  the  amount 
of  tonnage  with  the  rate  of  duty.  Southern 
S.  S.  Co.  y.  Port  of  New  Orleans,  73  U.  & 
(6  WalL)  81,  84^  18  li.  Bd«  749. 

A  "duty  of  tonnage,"  within  the  strict 
definition  of  the  term,  is  a  tax  graduated 
according  to  the  capacity  of  the  ship  or  ves- 
sel. Act  March  31«  1869,  authorizing  the 
harbor  masters  to  receive  a  percentage  per 
ton  on  all  vessels  permitted  to  enter  the  wa- 
ters of  the  bay  of  New  York,  or  in  the 
North  river,  within  the  limits  of  Jersey  City 
and  Hoboken,  and  load  or  unload  or  make 
fast  to  any  wharf,  was  a  duty  on  tonnage. 
Hackley  y.  Oeraghty,  84  N.  J.  Law  (6  Vroom) 
332,  836. 

A  tonnage  duty,  as  used  in  the  federal 
Constitution  prohibiting  a  state,  without  tbe 
consent  of  Congress,  from  levying  "any  duty 
of  tonnage,"  is  a  duty  on  a  vessel  without 
any  reference  to  the  place  where  her  owner 
resides,  without  regard  to  the  Jurisdiction 
within  which  the  capital  invested  la  owned. 
It  is  manifestly  a  tax  on  the  boat  as  an  in- 
strument of  navigation,  and  not  a  tax  on 
the  property  of  the  citizens  of  the  state.  A 
state  law,  including  steamboats  as  a  portion 
of  the  property  subject  to  taxation,  is  there- 
fore not  unconstitutional  as  imposing  a  ton- 
nage duty.  Perry  v.  Torrence,  8  Ohio,  521, 
524,  82  Am.  Dec.  725. 

The  term  "duty  of  tonnage**  was  In- 
tended to  mean  that  tax  which  all  European 
and  diverse  free  cities  and  ports  were  in 
the  habit  of  levying  on  all  vessels  entering 
their  ports  in  proportion  to  their  tonnage, 
and  this  was  what  was  known  In  the  mari- 
time and  commercial  world  at  the  time  of 
the  adoption  of  the  Constitution  as  a  ton- 
nage tax,  or  a  duty  on  tonnage.  A  tonnage 
tax  is  also  defined  to  be  "a  duty  levied  on  a 
vessel  according  to  the  tonnage  or  capacity, 
without  reference  to  where  her  owner  re- 
sides. It  is  a  tax  on  the  boat  as  an  instro- 
ment  of  navigation,  and  not  a  tax  on  the 
property  of  a  citizen  of  the  state,  and  tbe 
duty  of  tonnage  which  the  Constitution  pro- 
hibits the  states  from  levying  is  any  doty 
or  tax  on  a  ship,  as  such,  without  r^ard  to 
the  residence  of  her  owner,  whether  it  be  a 
fixed  sum  on  its  whole  tonnage,  or  a  sum  to 
be  ascertained  by  comparing  the  amount  of 
tonnage  with  the  rate  of  duty  when  a  ship, 
as  an  instrument  of  commerce,  is  required  to 
pay  a  duty  as  a  condition  to  her  being  al- 
lowed to  enter  or  depart  from  a  port  or  load 
or  unload  a  cargo.  The  North  Cape  (U.  8.) 
18  Fed.  Cas.  342,  844. 

A  tax  upon  vessels  engaged  wholly  in 
the  navigation  of  waters  within  the  state, 
levied  on  such  vessels,  at  the  rate  of  a  spe- 
cific sum  per  ton  of  the  registered  tonnage, 
is  a  tax  on  the  property  of  tuch  vessel^  and 
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not  a  dttty  of  tonnage,  within  the  meaning 
of  Const.  U.  S.  art  1, 1  10,  proyldlng  that  no 
state  shall,  without  the  consent  of  Oongress, 
lay  any  duty  of  tonnage.  Lott  ▼•  Mobile 
Trade  Co.,  43  Ala.  578,  68i. 

FrelsMt  taau 

Tonnage  duties  are  duties  laid  on  the 
eanying  capacity  of  vessels,  the  only  means 
or  Instruments  of  distant  commerce  known 
at  the  time  of  the  adoption  of  the  federal 
Constitution,  though  doubtless  the  princi- 
ple is  applicable  to  railroad  tonnage  as  a 
means  of  external  commerce.  The  early  act 
of  Congress  of  July  20,  1790,  regulating  ton- 
nage duties,  provides  that  upon  all  ships  or 
vessels  which  shall  be  entered  in  the  United 
States  from  any  foreign  port  or  place  there 
shall  be  paid  the  several  and  respective  du- 
ties following,  etc.  The  act  of  March  21, 1799, 
provides  the  rule  for  the  measurement  of  the 
tonnage  of  vessels.  The  nature  of  the  sub- 
ject, the  le^latlon,  and  practice  of  the  gov- 
emment,  and  the  w^-known  meaning  of  the 
terms  used,  render  it  clear  that  the  act  of 
1864,  imposing  a  tax  on  corporations  for 
freight  carried  over  their  roads,  is  a  tax  on 
the  business,  and  not  a  tonnage  tax.  Oom- 
monwealth  v.  Philadelphia  &  R.  R.  Oo^  02 
Pa.  (12  P.  F.  Smith)  286,  287. 

Ideense  tmm. 

The  duty  of  tonnage  which  the  Ck>nsti- 
tution  prohibits  the  states  from  levying  is  a 
duty  or  tax  on  a  ship  as  such,  which  she  is 
required  to  pay  as  a  condition  of  her  being 
^owed  to  enter  or  depart  from  a  port  or 
load  or  unload  cargo,  either  upon  her  ton- 
nage, her  property,  or  as  a  license  to  her  offi- 
cers or  crew.  Act  March  24,  1899,  §  10,  au- 
thorizing the  state  oyster  commission  to  fix 
the  license  tax  imposed  on  boats  entitled 
to  engage  in  oyster  planting  in  certain  tidal 
water  in  the  state  according  to  the  tonnage 
measurement  of  the  boats,  does  not  constitute 
a  duty  on  tonnage,  within  the  meaning  of 
the  federal  Constitution.  State  T.  Oorson, 
60  Ati.  780,  783,  67  N.  J.  Law,  17a 

Lo«ktolU. 

Tolls  Imposed  according  to  tonnage  for 
the  use  of  locks  and  canals  Is  not  a  "duty 
of  tonnage,"  within  the  prohibition  of  the 
Constitution.  Huse  v.  Glover,  7  Sup.  Ot  813, 
315, 119  U.  8.  648,  80  li.  Bd.  487. 

Wharf ase  f  ••■• 

A  duty  on  tonnage  fa  a  duty  on  a  vessel 
tm  the  privilege  of  entering  a  port,  and  does 
not  prohibit  wharfage.  Sweeney  v.  Otis,  37 
Ul  Ann.  520,  621. 

A  "duty  of  tonnage,"  within  the  constitu- 
tional provision  that  no  state  shall,  without 
the  consent  of  Congress,  lay  any  "duty  of 
tonnage,"  is  a  charge,  tax,  or  duty  on  a 
feasel  for  the  privilege  of  entering  a  port; 


and  though  usually  levied  according  to  tm- 
nage,  and  so  a^uirlng  its  name,  it  is  not 
confined  to  that  method  of  rating  the  charge. 
It  does  not  include  a  charge  for  wharfage. 
Parkersburg  &  O.  R.  Transp.  Co.  v.  City 
of  Parkersburg,  2  Sup.  Ot.  732,  738,  107  IT.  S. 
691,  27  L.  Ed.  584  (quoted  in  City  of  St 
Louis  V.  Consolidated  Coal  Co.,  69  S.  W.  103, 
105,  158  Mo.  342). 

A  "duty  on  tonnage"  is  a  tax  or  charge 
imposed  on  vessels  engaged  in  importing 
merchandise  into  the  ports  of  the  United 
States.  It  is  a  commercial  regulation  ex- 
clusively, being  a  duty  on  the  vessel  levied 
for  the  privilege  of  entering  our  ports  as 
carriers.  An  act  authorizing  the  establish- 
ment of  rates  of  "wharfage"  and  their  col- 
lection through  the  agency  of  a  harl)or  mas- 
ter is  not  in  conflict  with. the  Constitution. 
0*Conley  v.  City  of  Natchez,  9  Miss.  (1 
Smedes  &  M.)  31,  47,  40  Am.  Dec.  87. 

Wharfage  fees,  regulated  by  the  tonnage 
of  vessels,  when  imposed  by  municipal  au- 
thorities, are  not  a  "tonnage  tax,"  within  the 
meaning  of  Const  U.  S.  art  1,  I  10,  par.  3, 
prohibiting  any  state  from  laying  any  duty 
of  tonnage  without  the  consent  of  Congress. 
Leathers  v.  Aiken  (U.  8.)  9  Fed.  679,  681. 


TOOK. 

The  word  "took"  in  a  charge  that  an- 
other took  certain  property  Is  slanderous,  as 
importing  a  felony,  if  spoken  and  under- 
stood as  a  charge  of  larceny.  Bomman  v. 
Boyer  (Pa.)  3  Bin.  515,  519,  6  Am.  Dec 
380. 

The  word  "took"  in  a  charge  that  an- 
other took  money  which  had  been  stolen  does 
not  per  se  constitute  a  charge  of  larceny. 
Justice  V.  Kirlin,  17  Ind.  688,  589. 

A  charge  that  another  "took  com"  is  not 
itself  actionable,  as  importing  a  felony,  as 
such  words  may  be  used  equally  well  to 
import  a  mere  trespass;  but  when  the  words 
are  used  in  connection  with  other  language 
charging  the  taking  of  com  out  of  a  crib, 
and  that  the  person  taking  the  corn  looked 
around  to  see  if  any  person  saw  him,  the 
words  are  actionable  as  importing  a  lar- 
ceny. Jones  T.  McDowell,  7  Ky.  (4  Bibb) 
188. 

The  words,  "I  believe  you  took  it"  when 
spoken  of  and  to  another,  are  not  actiona- 
ble per  se  as  imputing  larceny,  but  they 
may  be  slanderous  as  having  such  meaning 
when  considered  In  connection  with  extrin- 
sic circumstances.  Alcorn  v.  Bass,  46  N.  B. 
1024,  1025,  17  Ind.  App.  500. 

The  words,  "took  my  pocketbook  from 
my  pocket,"  do  not  import  a  charge  of  lar- 
ceny, and  therefore,  when  standing  alone, 
they  are  not  per  se  slanderous.    Bartow  v. 
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Brands,  15  N.  J.  Law  (8X8.  Green)  248^ 
260. 

TOOK  A  BEOES& 

'Took  a  recess,"  as  nsed  In  reference  to 
a  board  of  county  supervisors,  which,  not 
having  finished  the  business  pending  before 
it,  took  a  recess  from  time  to  time,  is  equiva- 
lent to  "adjourn."  The  object  of  an  ad- 
journment to  a  given  time  and  of  a  record 
thereof  is  to  give  to  persons  having  busineaa 
before  the  board  notice  of  the  time  when 
they  may  have  a  hearing,  as  well  as  to  re- 
tain the  power  of  the  board  to  act  during 
the  remainder  of  the  term  by  showing  that 
jurisdiction  so  to  do  is  still  claimed.  These 
objects  are  as  well  attained  by  the  announce- 
ment that  the  board  takes  a  recess  until 
a  specified  hour  or  day  as  by  the  use  of 
the  term  "adjourn."  Ex  parte  Mirande^  14 
Pac.  888.  890,  73  Oal.  865. 

The  words  "took,  stole  and  carried 
away,"  in  an  instruction  that  defendant  Is 
guilty  of  grand  larceny  if  she  stole,  took, 
and  carried  away  the  property,  is  bad  in 
failing  to  state  the  nature  of  the  taking, 
as  the  words  are  not  as  particular  as  the 
words  used  in  a  statute  which  requires  that 
a  taking  must  be  wrongful  and  with  a  fe- 
lonious Intent  in  order  to  constitute  a  suffi- 
cient indictment  State  v.  Campbell,  18  & 
W.  1109,  108  Mo.  eii. 
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See  "Common  Tools  of  Trade";  "Farm- 
ing Tools  and  Utensils";  "Mechanical 
Tools";  "Necessary  Tools";  ••Track 
Tools";  ••Working  Tools." 

As  fixtures,  see  "Fixture.** 

Barbers'  oHalrs, 

Within  an  act  exempting  from  attach- 
ment and  levy  of  execution  such  suitable 
tools  as  are  necessary  for  upholding  life, 
the  chair  in  which  a  barber  placed  his  cus- 
tomers, operated  by  direct  application  of 
manual  force,  !s  as  much  a  tool  as  the  black- 
smlth*s  anvil  or  vice,  the  shingle  maker's 
shaving  horse,  the  wood  sawyer's  sawhorse, 
or  the  photographer's  head  rests.  Allen  v. 
Thompson,  45  Vt  472,  474. 

A  barber's  chair  and  mirror,  when  used 
by  him  in  his  business,  are  exempt  as  being 
tools  of  a  mechanic  used  in  his  occupation. 
Terry  v.  McDaniel,  53  S.  W.  732,  733,  103 
Teun.  415,  46  L.  R.  A.  559;  Fare  v.  Cooper, 
(Tex.)  34  S.  W.  841. 

Bloyole. 

••Tools,"  as  used  In  Rev.  St  1895,  art 
2397,  providing  that  tools,  apparatus,  and 
books  belonging  to  any  trade  or  profession 
of  a  debtor  shall  be  exempt  from  execution. 


does  not  Include  a  bicycle  used  by  an  tr^ 
chitect  and  building  superintendent,  though 
useful  and  convenient  in  the  prosecution  of 
his  business.  As  there  used,  the  word  only 
Includes  such  tools  as  properly  belong  to 
and  are  essential  to  the  conducting  of  the 
business.  For  instance,  the  printing  presft. 
tjrpe,  cases,  etc.,  are  tools  belonging  to,  and 
are  exempt  to,  a  printer;  the  awl,  last,  etc, 
to  a  shoemaker;  the  forge,  anvil,  tongs, 
hammers,  etc.,  to  the  blacksmith;  but  the 
word  does  not  Include  every  convenience 
that  might  be  beneficial  in  carrying  on  a 
particular  business.  Smith  v.  Horton,  46 
S.  W.  401,  402,  19  Tex.  Oiv.  App.  28. 

Boat  and  llsliaet. 

A  boat  and  net  are  exempt  as  tools  of 
the  trade  of  a  fisherman.  Sammis  v.  Smith 
(N.  Y.)  1  Thomp.  &  a  444,  440. 

BnsKy  and  Harness, 

A  single  man,  who  is  a  land,  loan,  and 
insurance  agent,  cannot  claim  a  buggy  and 
harness  which  he  uses  In  his  business  as 
exempt  from  execution  as  ••tools  and  ap- 
paratus" belonging  to  his  trade  and  profes- 
sion. Cates  V.  McClure,  66  &  W.  224,  27 
Tex.  dv.  App.  459. 

••Tools  and  team,"  within  the  meaning 
of  a  statute  exempting  from  execution  the 
tools  and  team  of  a  debtor,  includes  a  buggy 
wagon  used  by  a  physician  in  visiting  his 
patients.  Van  Buren  v.  Loper  (N.  Y.)  29 
Barb.  888,  889. 

••Tools  of  his  occupation,"  within  the 
meaning  of  Gen.  Laws,  c.  224,  f  2,  exempt- 
ing the  tools  of  a  debtor's  occiq^ation  from 
attachment.  Includes  a  physician's  wagon 
and  harness  used  by  him  in  riding  to  visit 
his  patients,  and  reasonably  necessary  for 
his  practice,  though  they  do  not  come  witb- 
in  the  strict  definition  of  the  term  ••tools." 
Richards  v.  Hubbard,  69  N.  BL  168^  47  Am. 
I  Rep.  188. 
i 

Bnildinff. 

I         The    ••tools   and   instruments'*    exempt 

!  from  execution  by  Code  1873,  f  3072,  means 

I  the  tools  or  instruments   used  or  handled 

by  the  mechanic,  and  does  not  include  the 

building  or  place  where  the  trade  is  pursoed. 

Thus,  the  building  in  which  a  photographer 

carries  on  his  business  is  not  exempt,  even 

i  though  it  is  personal  property.    Holden  ▼. 

Stranahan,  48  Iowa,  70,  71. 

Camera. 

The  term  ••tools  of  his  occupation,"  with- 
in the  meaning  of  a  statute  exempting  to  f 
debtor  the  tools  of  his  occupation,  to  a  cer 
tain  value,  does  not  Include  a  daguerreotype 
apparatus  which  the  owner  has  ceased  to  use 
for  the  taking  of  likenesses,  and  is  using 
only  to  teadi  the  art  to  another  with  a  view 
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to  the  sale  of  the  chattel.    Morris  T.  Hoitt, 

Ifl  N.  H.  196,  18& 

GkMfleauUdiic  artieles. 

Articles  of  property  used  by  the  owner, 
a  woman,  and  by  her  sister,  in  making 
cheese,  such  as  cheese  vats,  cheese  presses, 
curd  knJTes  and  the  like,  are  'tools  and  im- 
plements or  instruments,"  within  the  mean- 
ing of  the  exemption  lawSb  Fish  t.  Street, 
27  Kan.  270,  272. 


Ooaaierelal  books  and  oAee 

'^ools  and  instruments,"  within  the 
meaning  of  the  statute  exempting  from  ex- 
ecution the  tools  and  instruments  necessary 
for  the  exercise  of  a  trade  or  profession  by 
which  the  debtor  gains  a  liylng,  includes 
the  commercial  books  and  counting  bouse 
and  furniture  of  the  merchant,  and  an  iron 
chest  therein  in  which  his  books  and  papers 
are  kept.  Farmers*  &  Merchants'  Bank  t. 
Franklin,  1  La.  Ann.  888,  394. 

Cevmet* 

Under  Q^n.  St  e.  183,  |  82,  cL  6,  ex- 
empting from  attachment  a  debtor's  tools 
and  implements  of  trade  necessary  for  car^ 
lying  on  bis  trade  or  business,  where  a  debt- 
sr  earned  his  liylng  partly  by  working  as  a 
tinner  and  partly  as  a  musician,  playing  on 
his  comet  at  balls  and  parties,  his  comet 
was  a  tool  of  bis  trade,  and  exempt  Baker 
T.  Willis,  123  Mass.  194,  195,  26  Am.  Bej^. 
6L 

Oruei'ble. 

"Tools,"  as  used  in  Vermont  statutes 
making  it  a  misdemeanor  to  have  in  one*s 
possession  any  tool  for  the  purpose  of  coun- 
terfeiting coins,  etc.,  does  not  include  a  cruci- 
ble used  as  a  pot  for  melting  lead.  State  ▼. 
Bowman,  6  Yt  594,  596. 

Dray  wmffOB* 

Rot.  St  §  2385,  exempting  from  execu- 
tion all  implements  of  husbandry  and  "all 
tools,  apparatus,  and  books  belonging  to  any 
trade  or  profession,"  includes  a  wagon  own- 
ed by  a  drayman  and  used  by  him  in  his 
business.  Cone  t.  Lewis*  64  Tex.  881«  833, 
53  Am.  Bep.  787. 

Tmrm  laaplemeats. 

Implements  of  husbandry  used  in  tilling 
tlM  land  are  not  within  St  1805,  c.  100^  ex- 
'^mptlng  the  tools  of  a  debtor  from  attach- 
ment and  execution.  Dailey  y.  May,  6  Mass. 
313,  314. 

Tools,"  as  used  in  Pampb.  Ijiwb,  e. 
2601,  {  1,  proYidlng  that  tools  of  the  occupa- 
tloD  of  a  debtor  to  the  amount  of  $80  shall 
be  exempt  from  attachment  means,  "such 
Implements  of  husbandry  or  of  manual  labor 
11  are  usually  employed  in  and  areiipproprl- 
ate  to  the  business  of  the  several  trades  or 


classes  of  the  laboring  community  and  ac> 
cording  to  the  wants  of  their  respectlTe  em« 
ployment  or  profession,  whether  farmer, 
mechanic  manufacturer,  or,  in  fact  any 
artisan  or  laborer  who  may  require  the  use 
of  such  helps  to  obtain  his  living.  In  the 
country,  farming  or  gardening  is,  or  ought 
to  be,  a  part  of  a  man's  business,  and  the 
soundest  policy,  as  well  as  the  language  of 
the  statute,  forbids  the  taking  of  any  of  the 
tools  so  necessary  to  all  good  husbandry." 
Hence  the  plow,  wheels,  axletree,  eta,  har- 
row, and  drag  used  by  a  farmer  are  "tools 
of  his  occupation,"  within  the  meaning  of 
the  statute.  Wilkinson  t.  Alley,  45  N.  H. 
551,  552. 

'Tools,*'  as  used  in  a  statute  exempting 
from  attachment  sucb  suitable  apparel,  bed- 
ding, tools,  etc^  as  may  be  necessary  for  up- 
holding life,  should  be  construed  to  include 
such  farm  tools  as  are  used  by  hand,  and 
to  include  hoes,  axes,  pitchforks,  shovels, 
spades,  scythes,  snaths,  cradles,  and  other 
tools  of  that  character;  but  it  does  not  in- 
clude machinery  or  implements  used  by  oxen 
and  horses,  as  carts,  plows,  harness,  mowers, 
and  reapers.  Garrett  t.  Patchin,  29  Yt  (3 
WUliams)  248,  249,  70  Am.  Dec.  414. 

'Tools  of  his  occupation,"  within  the 
meaning  of  a  statute  exempting  to  a  debtor 
the  tools  of  bis  occupation,  includes  his 
team,  wagon,  sled,  and  harness,  if  he  is  en- 
gaged in  tbe  business  of  farming.  They  are 
included  within  the  term  as  much  as  the 
plow,  cartwheels,  and  chains  of  a  farmer. 
Rice  V.  Wadswortb,  59  N.  H.  100. 

Fmitiupe. 

Tools,  implements,  and  fixtures,"  with- 
in tbe  meaning  of  a  statute  exempting  from 
execution  tools,  implements,  and  fixtures 
necessary  for  carrying  on  the  trade  or  busi- 
ness of  a  debtor,  includes  a  clock,  stove, 
screen,  pitcher,  and  table  cover  belonging  to 
a  milliner,  if  the  Jury  find  them  necessary 
for  carrying  on  the  business.  Woods  v. 
Keyes,  96  Mass.  a4  Allen)  236,  237,  92  Am. 
Dec.  766. 

A  mirror  is  a  necessary  tool  to  a  milliner. 
Wilkinson  t.  Alley,  45  N.  H.  651,  552. 

Harness* 

In  Black's  Law  Dictionary  it  is  said 
that  "the  usual  meaning  of  the  word  tool* 
is  an  instrument  of  manual  operation;  that 
is,  an  instrument  to  be  used  and  managed 
by  tbe  hand  instead  of  being  moved  and 
controlled  by  machinery.**  In  Bnglish's  Law 
Dictionary  we  find  the  following  definition 
of  the  word  **toor*;  **An  implement  used  by 
the  hand  in  working.  A  hand  instrument 
necessary  to  one's  trade.  According  to 
Bouvier,  tbis  word,  as  used  in  exemption 
laws,  'includes  any  instrument  necessary 
for  tbe  prosecution  of  trade'*;  and  a  set  of 
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hatness  does  not  tell  witbln  the  words  "com- 
mon tools  of  trade^"  as  nsed  in  the  Georgia 
statute  exempting  snch  tools  of  trade  from 
execution.  Kirksey  y.  Rowe,  40  S.  B.  990^ 
114  Ga.  80S»  88  Am.  St  Rep.  6S. 

Horse.' 

'Tools  and  instruments,'*  within  the 
meaning  of  the  statute  exempting  from  ex- 
ecution the  tools  and  instruments  necessary 
for  the  exercise  of  the  trade  or  profession 
by  which  the  debtor  gains  his  living,  does 
not  include  the  horse  of  a  physician.  His 
surgical  instruments,  those  for  the  prepara- 
tion of  medicines  usually  employed  by  coun- 
try practitioners,  and  possibly,  under  the 
dictum  in  Milton's  Case,  2  Rob.  (La.)  81,  his 
medical  library,  are  protected  by  the  Oode; 
but  we  cannot  go  further,  and  treat  as  tools 
and  instruments  of  his  profession  all  other 
things  that  contribute  to  its  convenient  ex- 
ercise. Hanna  v.  Bry,  5  La.  Ann.  651»  655, 
62  Am.  Dec.  006. 

Lamp,  ete^  of  Jeweler. 

Under  Gen.  St  pp.  478,  474,  |  8,  pro- 
viding that  the  necessary  tools  and  imple- 
ments of  any  person,  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  business, 
shall  be  exempt  from  execution,  etc.,  a  lamp 
and  other  articles  kept  by  a  watchmaker 
and  Jeweler  are  exempt,  provided  such  ar^ 
tides  are  necessary  for  his  use  in  carrying 
on  the  business  of  making  and  repairing 
watches  and  jewelry.  Bequlllard  v.  Bart- 
lett,  19  Kan.  882,  886,  27  Am.  Rep.  120. 

Joists. 

A  joist  which  workmen  are  placing  in  a 
building  does  not  come  within  the  term 
•tools."  Griffiths  v.  New  Jersey  &  N.  T.  R. 
Co.,  25  N.  Y.  Supp.  812,  5  Misc.  Rep.  820. 

lAthe. 

'•Tools  or  implements,"  within  the  mean- 
ing of  Code  Civ.  Proc.  |  690,  subd.  4,  exempt- 
ing from  execution  the  tools  or  Implements 
of  a  mechanic  necessary  to  carry  on  his 
trade,  includes  a  turning  lathe,  which  is 
easily  turned  by  one  man,  and  such  as  is 
ordinarily  used  by  mechanics.  In  re  Robb, 
83  Pac.  800,  99  Gal.  202,  87  Am.  St  R^.  48. 

Law  books. 

Law  books  are  common  tools  of  trade. 
Lenoir  v.  Weeks,  20  Ga.  596,  597. 

Tools  and  instruments,  within  the  mean- 
ing of  Code  Prac.  art  641,  exempting  the 
tools  «nd  instruments  necessary  for  the  ex- 
ercise of  the  trade  or  profession  of  the  debtor 
from  seizure,  being  intended  to  encourage 
such  trade  or  profession  by  enabling  the  debtp 
or  to  sustain  himself  and  family  by  his  own 
industry.  Includes  the  books  of  professional 
men.  The  lawbooks  of  a  lawyer  are  per- 
haps not  any  less  necessary  to  the  proper  ex- 


ercise of  his  profession  than  the  tools  of  a 
mechanic  are  to  the  latter,  and  enable  him  to 
carry  on  his  trade.  Lambeth  v.  Milton  (La.) 
2  Rob.  81. 


tools. 

^•Tools  and  Implements,**  within  the 
meaning  of  exemption  statutes  exempting 
tools  and  implements  when  necessary  to 
carry  on  the  debtor's  business,  includes  a 
logging  capstan  and  cable  and  tools  used 
in  logging  by  one  engaged  as  a  farmer,  if 
necessary  to  be  nsed  in  clearing  and  improv- 
ing his  farm.  State  t.  Oreech,  51  Pac  863» 
18  Wash.  186. 


'Tools  or  implements,**  within  the  mean- 
ing of  the  statute  exempting  from  execution 
the  tools  and  implements  of  a  debtor.  Include 
various  machines  for  making  boots,  owned 
by  the  debtor  and  used  in  his  shop,  al- 
though he  employs  foui;  or  five  men  to  help 
him.  Daniels  v.  Hayward,  87  Mass.  (5  Al- 
len) 43,  44^  81  Am.  Dec.  781. 

C6mp.  St  p.  206,  I  1,  exempting  from 
execution  tools  necessary  for  upholding  life^ 
does  not  Include  a  portable  machine  called  a 
"billy  and  jenny,"  used  for  q^inning  and 
manufacturing  cloth.  Kilbum  v.  Demmlng, 
2  Vt  404^  405,  21  Am.  Dec.  548. 

The  statute  exempting  tools  for  the  ex- 
ercise of  a  trade  or  profession  from  execution 
cannot  be  made  to  apply  to  the  multifarious 
machinery  and  Implements  constituting  an 
extensive  factory,  and  requiring  the  attend- 
ance and  skill  of  a  large  number  of  ope^ 
atives.  Boston  Belting  Co.  v.  Ivens^  28  La. 
Ann.  695,  696. 

••Tools,"  as  used  in  Rev.  8t  c  114»  S  88» 
exempting  the  tools  of  any  debtor  from  exe- 
cution, etc.,  does  not  comprehend  what  In 
popular  language  are  known  as  ••machines." 
Knox  V.  Chadboume,  28  Ma  (15  Shep.)  160, 
178»  48  Am.  Dec.  487. 

A  machine  for  shaving  and  splitting 
leather,  operated  either  by  hand,  steam,  or 
water,  costing  $250,  and  weighing  from  600 
to  900  pounds,  operated  by  turning  a  crank, 
and,  when  worked  by  hand,  requiring  two 
men  to  work  it,  and  which  had  been  fastened 
to  the  floor  by  cleats  when  in  operation,  ia 
not  a  ••tool  necessary  for  upholding  life," 
within  the  Vermont  statute  exempting  such 
tools  from  attachment  and  execntion,  such 
apparatus  being  a  machine.  Henry  v.  Shel- 
don, 35  Vt  427,  429,  82  Am.  Dec  644. 

••Tools  of  trade,"  in  Tariff  Act  Oct  1, 
1890,  par.  686,  includes  machines  used  in  the 
manufacture  of  gloves  and  imported  by  t 
glove  manufacture,  which  he  himself,  his 
father,  and  his  two  brothers  had  worked  In 
Germany,  intended  to  transplat  his  bushien 
in  the  United  States,  and  to  manufacture 
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gloT68  In  the  same  waj.    la  rt  LIndiMr  (U. 
8.)  66  Fed.  723. 

St  1866,  e.  264,  which  eranpts  from  lety 
<m  execatlon  the  tools  and  ImplementB,  ma- 
terUlfl,  stock,  and  fixtures  of  the  debtor  nee- 
esstrj  for  carrying  on  his  trade  or  buslnesa, 
does  not  include  machinery,  materials,  stock, 
and  fixtures  of  a  paper  mill.  The  statute 
tboTe  dted  is  not  applicable  to  persons  en- 
gaged In  and  conducting  large  and  extended 
manufacturing  operations,  requiring  the  co- 
operation of  many  persons  in  various  parts 
of  the  work  to  be  done^  and  a  heavy  outlay 
and  expenditure  for  the  procurement  of  ma- 
cMnery  indispensable  to  its  accomplishment. 
Smith  y.  Qibbs,  72  Mass.  (6  Gray)  206,  800. 

M«ehaBie*s  teels. 

Mechanic's  tools  used  bj  a  farmer  in 
repairing  his  farming  implements  are  ex- 
empt as  tools  of  trade.  Garrett  t.  Patchin, 
29  y  t  C8  Williams)  248,  249,  70  Am.  Dec  414. 

lOll  saw. 

St  1821,  e.  06,  exempting  the  tools  nec- 
essary for  a  mechanic,  etc.,  does  not  Include 
a  mill  saw  which  is  not  wcNrked  by  hand  or 
mnscolar  power,  but  is  part  of  a  mill  pro- 
pelled by  water.  Batchelder  t.  Shaplelgh,  10 
Me.  (1  Fairf .)  186, 186,  26  Am.  Dec  218. 

Pattens. 

A  tool  is  any  instrument,  such  as  a  ham- 
mer, saw,  plane,  file,  and  the  like,  used  in 
the  manual  arts  to  facilitate  mechanical  oper- 
ation; any  instrument  used  by  the  crafts- 
man or  laborer  at  his  work;  any  instrument 
nsed  for  serrice;  and,  as  used  in  an  insur- 
ance policy  designating  the  risk  as  on  "tools 
used  in  the  manufacture  of  boots  and  shoes/* 
includes  patterns  used  for  making  boots  and 
shoes.  Adams  y.  New  York  Bowery  Fire 
Ins.  Co.,  61  N.  W.  1149, 1161,  86  Iowa,  6. 

**rools,*'  as  used  in  a  policy  of  fire  insur- 
ance issued  by  defendants  on  plaintiff's  fixed 
and  moTable  machinery,  engine,  lathes,  and 
tools,  means  instruments  of  manual  opera- 
tion—that is,  instruments  to  be  used  and 
nianaged  by  the  hand,  instead  of  being  mov- 
ed and  controlled  by  machinery — and  in- 
cludes all  patterns  used  in  moulding  cast- 
ingB,  which  from  their  slie  and  shape  admit 
of  being  applied  and  managed  by  the  hands 
of  man;  and  they  are  none  the  less  tools  for 
the  reason  that  sand  is  pressed  and  compact- 
ed around  the  pattern,  for  it  is  still  an  in- 
Btroment  managed  directly  by  the  hand  for 
the  purpose  of  performing  one  of  the  pro- 
cesses of  manufacture.  Lovewell  v.  West- 
chester Fire  Ins.  Co.,  124  liass.  418,  410,  26 
Am.Rep,67L 

A  piano  is  a  tool  necessary  to  a  music 
teacher.   Amend  y.  Murphy,  68  111.  337,  889. 

SWoa&P.— 14 


PeoltaUe. 

In  construing  the  word  **tooU^  In  ex- 
emption laws,  "a  pool  table  In  a  saloon  is 
held  not  to  be  a  tool,  upon  this  ground;  that 
the  saloon  could  run  without  a  pool  taUe, 
and  a  pool  table  could  be  run  without  a  sa- 
loon, but  not  very  successfully.  Gooaen  t. 
Phillips,  12  N.  W.  888,  880,  48  Mich.  7. 

Friatlac  9>ess. 

A  printing  press  and  types  and  other 
inatnunents  used  in  printing  are  not  tools, 
and  entitled  as  such  to  exemption  from  sale 
on  execution  under  Vermont  Statutes. 
Spooner  t.  Fletcher,  8  Yt  138,  130,  21  Am. 
Dec.  678. 

A  printing  press  owned  by  a  practical 
printer,  editor,  and  publisher  of  a  newspaper, 
and  necessary  to  carry  on  his  trade  or  busi- 
ness as  a  printer,  is  not  a  *tool,"  within  the 
meaning  of  Code,  |  468,  exempting  from  tax- 
ation tools  of  any  mechanic  necessary  to  car- 
rying on  his  trade.  Franta  t.  Dobson,  2 
South.  76,  76,  64  Hiss.  631,  60  Am.  Rep.  68. 

St  1806,  c.  10,  providing  that  the  tools 
of  any  debtor  necessary  for  his  trade  or  oc- 
cupation should  be  exempted  trom  attach- 
ment and  execution,  cannot  be  construed  to 
include  printing  types  and  forms  of  a  print- 
er.   The  word  'tool"  is  not  understood,  ei- 
ther in  its  strict  meaning  or  popular  use,  as 
designating  complicated  machinery,  which  in 
order  to  produce  any  useful  effect  must  be 
worked  by  combining  several  distinct  parts 
or  separate  pieces^  the  aid  ct  more  than  one 
hand  being  necessary  to  perform  the  oper- 
ation, all  which  is  required  in  the  use  of  a 
printing   apparatus.     Nor  can  the   several 
parts  be  denominated  "tools,"  as  they  can- 
not be  used  separately,  but,  like  the  ax  and 
its  handle,  must  be  united  to  accomplish  any 
work.     The  press,  and  forms  may  with  as 
much  propriety  be  denominated  "tools"  as 
j  the   types.     All   are   necessary   component 
I  parts  of  the  machinery  for  printing.   Danf orth 
I  V  Woodward,  27  Mass.  (10  Pick.)  423,  427,  20 
j  Am.  Dec.  531;    Buckingham  v.  Billings,  18 
!  Mass.  82,  86. 

Exemption  Act  (Comp.  Laws  1870,  c. 
88),  I  8,  subd.  8,  provides  that  necessary  tools 
and  Implements  of  any  mechanic  or  other 
person  used  and  kept  for  the  purpose  of  car- 
rying on  his  trade  or  business,  to  the  extent 
of  1400,  shall  be  exempt,  etc.  Held  that, 
though  the  word  "tools"  alone  did  not  in- 
clude printing  press  and  printing  materials, 
such  presses  and  materials  were  clearly 
within  the  meaning  of  "implements,"  as  the 
term  was  used  to  extend  the  term  "tools** 
in  the  statate  referred  to.  Bliss  v.  Yedder, 
7  Pac.  598,  601,  84  Kan.  67,  66  Am.  Rep.  287. 

"Tools,**  within  the  meaning  of  Ck>n- 
necticut  statutes  exempting  tools  of  a  person 
from  taxation,  means  such  tools  as  are  nee- 
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essary  for  npholdins  life,  and  may  Include 
a  printing  prees,  cases,  types,  etc.,  and  such 
apparatns  necessary  to  uphold  life.  Patten 
▼.  Smith,  4  Conn.  450,  454,  10  Am.  Dec  166; 
Davidson  t.  Hannon,  67  Conn.  312,  314,  34 
AU.  1050,  84  L.  R.  A.  718^  52  Am.  St  Rep. 
282. 

'Tools,"  as  used  in  0<Hist  art  2,  |  82, 
providing  for  exemption  of  household  furni- 
ture, beds  and  bedding,  family  library,  arms, 
carts,  and  wagons,  farming  implements, 
tools,  neat  cattle,  work  animals,  swine, 
goats,  and  sheep,  not  to  exceed  in  value  in 
the  aggregate  tiie  sum  of  $500,  means  in- 
struments of  manual  operation,  particularly 
such  as  are  used  by  farmers  and  mechanics, 
and  is  not  to  be  understood,  either  in  strict 
meaning  or  popular  use,  as  designating  com- 
plicated machinery,  which  in  order  to  pro- 
duce any  useful  effect  must  be  worked  by 
combining  several  distinct  parts  or  separate 
pieces,  the  aid  of  more  hands  than  one  being 
necessary  to  perform  the  operation,  all 
which  is  required  in  a  printing  apparatus. 
Nor  can  the  several  parts  be  designated 
"tools,**  as  they  cannot  be  used  separately, 
but,  like  the  ax  and  its  handle,  must  be  unit- 
ed to  accomplish  any  work.  The  press  and 
forms  with  as  much  propriety  could  be  desig- 
nated **tools*'  as  the  types.  All  are  the  nec- 
essary component  parts  of  the  machinery  for 
printing;  besides,  types  cannot  be  used  as 
tools  of  trade  by  a  printer  If  he  is  stripped 
of  the  other  parts  of  his  printing  apparatus; 
so  that  the  exemption  from  attachment  of 
the  types  alone  would  not  enable  him  to  pur- 
sue his  trade,  and  thereby  earn  his  sub- 
sistence, which  was  the  object  of  the  statute. 
Oliver  V.  White,  18  8.  C.  235,  241. 

''Tools,**  as  used  In  Code,  §  797,  exempt- 
ing from  taxation  the  tools  of  any  mechanic, 
not  exceeding  $300  in  value,  should  be  con- 
strued to  include  the  press,  types,  composing 
stones,  and  other  Implements  necessary  for 
a  printer  to  carry  on  his  business.  It  does 
not  Include  the  costly  machinery  in  use  in 
large  printing  establishments,  such  as  pow- 
er presses  operated  by  steam,  but  the  ordi- 
nary hand  press  of  a  printer  should  be  In- 
cluded. Smith  V.  Osburn,  5  N.  W.  681,  682, 
53  Iowa,  474. 

2  Pasch.  Dig.  art.  5487,  providing  that 
all  tools  and  apparatus  belonging  to  any 
trade  or  profession  shall  be  exempt  from 
execution,  is  to  be  construed  as  including 
the  printing  press,  types,  cases,  etc.,  of  the 
publisher  of  a  newspaper,  which  are  essen- 
tial to  the  conduct  of  the  business.  Green 
V.  Raymond,  58  Tex.  80,  83,  44  Am.  Repi 
601. 

'fTools  or  Implements  of  trade,"  within 
the  meaning  of  a  statute  exempting  all  tools 
or  Implements  of  trade  from  execution,  in- 
cludes the  prpss  and  type  of  a  practical  print- 
er, which  are  necessarily  used  by  him  and 


his  journeymen  in  the  publication  of  a  week- 
ly newspaper.  Sallee  v.  Waters,  17  Ala.  482, 
486. 

^'Tools  or  apparatus"  within  the  meaning 
of  a  statute  exempting  the  tools  and  ap- 
paratus of  a  debtor  from  forced  sale,  includes 
a  press  and  paper  cutter  owned  by  a  Job 
printer,  and  necessary  for  his  business.  St 
Louis  Type  Foundry  t.  Taylor  (Tex.)  35  S. 
W.  601,  682L 


A  rifle  gun  is  not  excepted  from  the  sale 
under  execution  under  St  1839,  as  a  tool 
unless  perhape  it  appears  that  the  owner  is 
a  hunter  or  forester.  Choate  v.  Redding,  18 
Tex.  570,  581. 

Safe. 

Sayles'  OIt.  8t  art  2337,  exempthig 
from  execution  a  tool  or  apparatus,  belonging 
to  any  trade  or  profession,  includes  an  iroD 
safe  used  by  an  insurance  agent  to  store 
his  policies,  etc.  Bets  v.  Maier,  33  8.  W.  710, 
712,  12  Tex.  av.  App.  210. 

Code  Oiv.  Proc.  |  690,  subd.  4,  exempt- 
ing from  execution  the  tools  or  implements 
of  a  mechanic  or  artisan  necessary  to  car- 
ry on  his  trade,  includes  a  safe  used  by  a 
Jeweler  and  watchmaker,  where  evidence 
showed  that  a  safe  was  necessary  to  the 
profitable  conduct  of  his  business,  and  that 
customers  would  not  leave  their  watches  to 
be  repaired  unless  one  were  used.  In  re 
McManus'  Estate,  25  Pac  413,  87  Cal.  292. 
10  L.  R.  A.  567,  22  Am.  St  Rep.  250. 

Sewins  uaohlae. 

The  terms  'tools,,  implements,  and  fix 
tures,"  in  Gen.  St  c.  133,  S  32,  exempting 
tools,  implements,  and  fixtures  from  execu- 
tion. Includes  a  sewing  machine.  Rayner  t. 
Whicher,  88  BCass.  (6  Allen)  292,  294. 

''Tools  and  instruments,'*  in  a  statute 
which  exempts  the  tools  and  instruments  of 
any  mechanic,  miner,  or  other  person  osed 
and  kept  for  the  purpose  of  carrying  on  bis 
trade,  includes  two  sewing  machines  kept 
by  a  tailor  and  personally  used  in  his  trade, 
If  reasonably  necessary  therefor.  Cronfeldt 
V.  Arrol,  52  N.  W.  857,  60  Minn.  327,  36  Am 
St  Rep.  648. 

The  phrase  "tool  or  implement  of  trade," 
in  the  statute  of  March  7,  1797,  authorising 
the  levy  of  execution  on  the  goods  or  chat- 
tels of  a  debtor,  excepting  tools,  does  not 
include  a  wooden  boot  hung  up  at  the  door 
of  a  boot  and  shoe  maker's  shop:  the  same 
not  being  a  tool  of  his  trade,  but  merely  a 
symbol  thereot  Wallace  T.  Barker,  8  Tt 
1440^441. 
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A  sled  used  by  the  debtor  In  drawing 
wood  and  timber  cnt  from  hlB  land,  to  mar^ 
ket  for  aal^  la  exempt  from  attachment  as  a 
'^ool  of  his  occupation.**  Parahley  y.  Green, 
58  N.  H.  271.  272. 

*Tools  of  plalntlira  occupation,**  within 
tke  meaning  of  a  statute  exempting  such 
tools  from  execution,  Includes  a  sled  used 
by  the  debtor  In  drawing  wood  and  timber 
cut  from  his  land,  to  market  for  sale,  but 
does  not  Include  a  wagon  used  only  for  con- 
venience or  pleasure.  Parshley  t.  Qreen, 
58  N.  H.  271,  272. 

Storekeeper's  eqnlpotemt. 

Articles  necessary  in  carrying  on  a  mer- 
cantile business  are  not  'tools  and  imple- 
ments/' within  St  c.  171,  I  34,  d.  6,  so  as 
to  be  exempt  from  taxation  under  such  stat- 
ute. Desmond  t.  Young,  58  N.  E.  151,  178 
Mass.  90. 

The  use  of  the  words  '*tools  and  imple- 
ments," as  used  in  Rev.  St  1898,  S  2982, 
exempting  the  tools,  implements,  and  stock 
in  trade  of  any  mechanic,  merchant  trader, 
or  other  person  used  to  carry  on  his  trade 
or  business,  not  exceeding  $200,  should  be 
construed  to  cover  such  articles  as  are  usual- 
ly used  in,  and  are  reasonably  necessary  to 
carry  on,  the  trade  or  business  of  a  mer- 
chant, not  exceeding  the  value  of  $200,  ac- 
tually kept  for  that  purpose.  Therefore  a 
merchant  may  select  a  safe,  showcases,  and 
like  articles  as  tools  and  Implements  to  the 
amount  allowed,  in  lieu  of  stock  In  trade. 
Cunningham  v.  Brlctson,  77  N.  W.  740,  742, 
101  Wis.  87& 

In  construing  a  statute  exempting  from 
execution  or  attachment  "the  tools  and  Im- 
plonents  of  any  mechanic,  miner,  or  other 
person  used  and  kept  for  the  purpose  of 
carrying  on  his  trade  or  business,"  the  court 
said  **it  would  be  a  very  strained  construction 
to  say  that  tools  and  implements  were  nec- 
essary to  a  merchant  In  the  transaction  of 
his  business,  and  specially  to  include  within 
the  meaning  of  this  act,  under  that  head, 
such  articles  as  desks  and  counters,  jars, 
paper,  boxes,  barrels,  and  scales,  and  I  think 
cannot  be  so  held."  Grimes  t.  Bryne,  2 
Minn.  8D,  106  (Oil.  72.  88). 

The  tools  or  Implements,  materials, 
stock,  and  fixtures  of  a  debtor  necessary  for 
carrying  on  his  trade  or  occupation,  which 
ire  exempted  from  execution  by  St  1855,  c. 
28i  do  not  Include  the  stock  of  goods,  scales 
tnd  measures,  horse,  wagon,  and  harness  of 
a  shopkeeper  In  the  country.  The  clause  in 
this  section  which  exempts  from  attachment 
the  tools  and  Implements  of  the  debtor  has 
nerer  been  so  construed  as  to  embrace  that 
class  of  persons  who  aro  engaged  merely  in 
tilt  hnslncss  of  buying  and  selling  articles 


of  merchandise.  On  the  contrary.  It  has  al« 
ways  been  considered  as  having  been  intend- 
ed specially  for  the  benefit  of  those  to  whom, 
on  account  of  their  peculiar  pursuits  and  avo- 
cations, tools  and  Implements  are  essential 
to  make  their  labor  available,  and  to  enable 
them  to  complete  the  work  which  they  under- 
tak&OL  to  perform.  Wilson  t.  Elliot,  73  Mass. 
(7  Gray)  69,  70. 

Svrgloal  instraments. 

"Tools,^  as  used  in  a  statute  exempting 
tools  from  execution,  includes  the  surgical 
Instruments  of  a  physician.  Robinson's  Case 
(N.  Y.)  8  Abb.  Prac  460,  467. 

Typewriter. 

A  typewriter  Is  not  exempt  from  execu- 
tion as  a  tool  or  apparatus  belonging  to  the 
profession  of  a  physician,  though  he  uses  it 
in  correspondence  and  advertising  his  busi- 
ness. Massle  V.  Atchley,  66  S.  W.  582,  683. 
28  Tex.  av.  App.  114. 

Wagon. 

Acts  1842,  exempting  from  execution  the 
tools  and  implements  of  any  mechanic  nec- 
essary to  the  carrying  on  of  his  trade,  does 
not  include  a  wagon.  Morse  v.  Keyes  (N.  Y.) 
6  How.  Prac.  18^  21. 

The  term  ""tools.  Implements,  materials, 
stock,  or  fixtures,*'  necessary  for  carrying  on 
a  debtor*s  business,  which  are  exempted 
from  execution  in  the  statute,  does  not  In- 
clude a  wagon  with  patent  couplings  at- 
tached, used  by  the  owner  in  carrying  on  his 
business  of  selling  patent  couplings.  Gibson 
V.  Gibbs,  75  Mass.  (9  Gray)  62. 

WateH  and  oHain. 

Gen.  St  c.  66,  I  279,  exempting  from 
execution  the  **tools  or  instruments*'  of  any 
mechanic  or  other  person  used  and  kept  for 
the  purpose  of  carrying  on  his  trade,  cannot 
be  construed  to  Include  a  watch  and  chain 
of  a  cigarmaker,  for  they  are  not  Instruments 
of  such  person  for  carrying  on  his  trade, 
for  the  trade  is  one  which  necessarily  in- 
volves the  employment  of  no  one  besides 
himself.  Rothschild  v.  Boelter,  18  Mina 
361,  862  (Gil.  831,  332). 


TOON. 

'Toon,**  as  used  by  a  testator  In  devising 
all  his  interest  in  real  estate  described  to  be 
"60  acres,  Sc.  25,  toon  7,"  etc.,  means  'town." 
Chambers  v.  Watson,  14  K  W.  839,  60  Iowa, 
336,  46  AnL  Rep.  70. 


TOP. 

''Top,*'  as  the  term  is  used  in  the  mining 
law,  refers  to  that  part  of  a  lode  whlcb 
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eomes  nearest  to  tbe  surface.     Bterens  t. 
WUliams  (U.  &)  23  Fed.  Gas.  44,  46. 

"Top  of  a  yein/'  as  used  In  an  act  of 
Congress  providing  that  when  a  title  or  patr 
ent  and  the  side  and  end  lines  of  a  mining 
claim  coTer  the  **top"  or  apex  "of  a  vein*' 
of  mineral  matter  the  party  pursuing  the 
vein  in  a  downward  direction  may  follow  the 
vein  as  long  as  he  can  find  it,  and  so  long  as 
it  is  the  same  vein,  means  the  highest  end 
or  termination  of  the  vein,  and  this  is  so 
even  if  at  any  intermediate  point  or  points 
where  the  vein  is  continuous  it  rises  higher 
than  such  highest  end,  it  being  essential  to 
such  top  or  apex  that  there  be  no  vein  con- 
tinuing beyond  It  It  must  be  the  end  of  the 
vein  which  approaches  nearest  the  surface. 
Stevens  t.  WilUams  (U.  8.)  28  Fed.  Gas.  40, 
48. 

"Justice  Gk)ddard,  a  Jurist  of  experience 
in  mining  law,  in  his  charge  to  the  Jury  in 
the  case  of  Iron  Silver  v.  Louisville,  defines 
'top*  or  'apex'  as  the  highest  or  terminal 
point  of  a  vein  where  it  approaches  nearest 
to  the  surface  of  the  earth,  and  where  it  is 
broken  on  its  edge  so  as  to  appear  to  be  the 
beginning  or  end  of  the  vein.  Ghief  Justice 
Beatty,  of  Nevada,  who  is  mentioned  in  the 
report  of  the  public  lands  commission  of 
1879-80  as  one  of  the  ablest  Jurists  who 
has  administered  mining  law,  in  his  letter  to 
that  commission  says,  after  defining  dip  or 
force  of  strike,  the  top  or  apex  of  any  part 
of  a  vein  is  found  by  following  the  line  of 
its  dip  up  to  the  highest  point  at  which  vein 
matter  exists  in  the  fissure.  According  to 
this  definition,  the  top  or  apex  of  a  vein  is 
the  highest  part  of  a  vein  along  its  entire 
course.  If  the  vein  is  supposed  to  be  divided 
into  sections  by  vertical  planes  at  right  an- 
gles to  the  strike,  the  top  or  apex  of  each 
section  is  the  highest  part  of  a  vein  between 
the  planes  that  bound  the  section;  but  if 
the  dividing  planes  are  not  vertical,  or  not 
at  right  angles,  to  a  vein  which  departs  at 
all  from  a  perpendicular  in  its  downward 
course,  then  the  highest  part  of  a  vein  be- 
tween such  planes  will  not  be  the  top  or 
apex  of  the  section  which  they  include.  Re- 
port Public  Lands  Gommission,  899.  The 
word  'top,'  while  including  apex,  may  also 
Include  a  succession  of  points;  that  is^  a  line 
so  that  by  the  top  of  a  vein  would  be  meant 
a  line  connecting  a  succession  of  such  high- 
est points  or  apices,  thus  forming  an  edge.'* 
Duggan  V.  Davey,  26  N.  W.  887,  901,  4  Dak. 
110. 

TOP  AHB  BOTTOM  DIOB. 

The  words  "top  and  bottom  dice,"  ap- 
plied to  a  game,  signifies  no  class  of  acts 
which  can  be  known  by  the  public  or  the 
courta  The  words  do  not  inform  one  as  to 
what  class  of  acts  they  are  which  constitute 
top  and  bottom  dice,  and  are  not  sufficiently 


definitive  to  create  a  crime;  belnir  wofdi 
which  do  not  convey  a  fixed  or  aacertainable 
meaning  in  law  or  in  Bngiisb.  A  law  Is  t 
rule  of  action  prescribed.  A  word  whidi 
lias  no  fixed  meaning  cannot  constitute  a 
rule  of  action,  for  the  connotation  la  not  defi- 
nite, nor  does  It  prescribe  either  to  the  public 
or  the  courts  what  acts  are  or  are  not  crim- 
inal." Harland  v.  Territory.  13  Paa  453. 
467,  8  Wash.  T.  181. 

TOP  BUGOIEB  WITH  POXJSB. 

The  words  ""top  buggies  wititi  poles^"  in 
a  contract  for  the  purchase  of  top  buggies 
with  poles,  have  a  meaning  understood  by 
the  trade,  which  must  be  adopted  in  enfor- 
cing the  contract,  and  therefore  evidence 
that  the  words  mean  a  common  grade  of 
buggies  is  admissible.  Louis  Co<^  Mfg.  Ga 
V.  Randall,  17  N.  W.  607,  610^  62  Iowa,  244. 

TOPPED. 

A  herd  of  cattie  Is  said  to  be  'topped" 
when  the  best  cattie  are  picked  out,  leaving 
only  the  inferior  ones.  Griffith  t.  Bergeson, 
88  N.  W.  461,  116  Iowa,  279. 


TORMENT. 

In  laws  relating  to  cruelty  to  animals 
the  word  •*torment"  includes  every  act,  omifr 
sion,  or  neglect  whereby  unjustifiable  phygi- 
cal  pain,  suffering,  or  death  is  caused  or  ptf- 
mitted.  Code  N.  a  1883,  |  2400;  Rev.  St 
Me.  1883,  p.  911,  c  124,  I  48;  Ann.  St  Ind. 
T.  1889,  9  1298.  Every  act,  omission,  or  Def- 
lect whereby  unnecessary  or  unjustifiable 
pain  or  suffering  Is  caused,  permitted,  or  al- 
lowed to  continue  when  there  is  a  reasonabie 
remedy  or  relief.  Rev.  St  Wyo.  1899,  i 
2287;  Bates'  Ann.  St  Ohio  1904^  I  3721; 
MiUs'  Ann.  St  Colo.  1891,  1 117. 

The  term  '^torment"  does  not  per  m 
include  the  mere  fact  of  driving  a  sick,  sore, 
lame,  or  disabled  horse,  and  the  driving  of 
such  a  horse  directly  to  its  stable  is  not  an 
offense,  or  driving  it  for  exercise,  or  driTlng 
it  carefully,  in  a  manner  proportioned  to  its 
condition,  where  it  has  become  disabled, 
lame,  or  sick  on  the  road.  Stage  Horse  Casei 
(N.  Y.  )15  Abb.  Prac  (N.  S.)  61.  64. 


TORNADO. 

The  words  "tornado^  and  "hurrlcaDe^ 
are  synonymous,  and  mean  a  violent  storm, 
distinguished  by  the  vehemence  of  the  wisd 
and  its  sudden  changes.  A  huiricane  if  t 
very  high  wind.  So  that  an  allegation  in  as 
answer  denying  that  the  loss  was  caused  b/ 
a  tornado  or  hurricane^  but  stating  that  it 
was  caused  by  a  very  high  wind,  sdmiti 
that  It  was  caused  by  a  tornado  or  huniciss 
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Queen  Ina  Oo.  t.  Hudnut  Oo^  86  N.  S.  887, 
S86,  8  Ind.  App.  22  (citing  Webster's  Diet). 

''A  tornado'  is  defined  by  Webster  as  a 
Tiolent  gUMt  ci  wind,  or  a  tempest  distin- 
coisbed  by  a  whirling,  progressiTe  motion, 
nsoaUy  accompanied  hj  thunder,  lightning, 
and  torrents  of  rain,  and  commonly  of  short 
duration  and  small  breadth;  a  hurricane. 
Other  dictionaries  give  substantUlly  the 
game  definition,  and  that  it  is  generally  ac- 
companied by  thunder  and  lightning  and 
rain  or  hail,  and  appears  to  have  an  electric 
origin,  so  that  whether  a  loss  was  caused 
by  a  tornado  or  the  lightning  accompanying 
it  is  a  matter  for  the  Jury.  Spensley  Y.  Lan- 
cashire Ins.  Co..  U  N.  W.  8M»  807»  54  Wis. 
433. 


TORT. 

See  ••Maritime  TorT;  '•Personal  Tort" 
Action  and  judgment  for  tort  as  prop- 
erty, see  'Troperty." 
Action  for  as  ciTil  action,  see  '•OlTii  Ac- 
tion—Case—Suit— etc" 

Oenerally  speaking,  a  'tort"  is  a  wrong, 
and  obyionsly  a  tortious  act  is  not  more  than 
a  wrongful  act;  but,  in  the  Utnguage  of  the 
books,  a  tortious  act  consists  of  the  commis- 
sion or  omission  of  .an  act  by  one  without 
right,  whereby  i^nother  receives  some  injury, 
directly  or  indirectly,  in  person,  property,  or 
reputation.  Hayes  y.  Massachusetts  Mut 
Life  Ins.  Go.,  18  N.  B.  822,  325,  125  111.  626, 
1  U  B.  A.  803. 

•TTorf  may  be  defined  to  be  an  injury 
or  a  wrong  committed  with  or  without  force 
to  the  person  or  i»x>perty  of  another,  and 
such  injury  may  arise  by  either  the  nonfeas- 
ance, malfeasance,  or  misfeasance  of  the 
wrongdoer.  Oindele  t.  Gorrlgan,  22  N.  B. 
516^  517,  129  IlL  582,  16  Am.  St  Rep.  292. 

While  a  tort;  perhaps,  has  neyer  been  ac- , 
corately  defined,  and,  from  its  nature,  may' 
be  incapable  of  an  exact  definition,  the  near^ 
est  approach  to  it,  it  is  belieyed,  has  been 
made  by  Sir  Frederick  Pollock  in  summing 
ap  his  normal  idea  of  it,  which  is  as  follows: 
'^ort  is  an  act  or  omission  (not  b^g  mere- 
ly tbe  breach  of  duty  arising  out  pf  a  per^ 
Bonal  relation  or  undertaken  by  |!ontract) 
which  is  related  to  harm  suffered  by  a  de- 
terminate person  in  one  of  the  following 
ways:  (a)  It  may  be  an  act  which,  without 
lawful  Justification  or  excuse,  is  intended  by 
the  agent  to  cause  harm,  and.  does  cause  the 
harm  complained  of.  (b)  It  may  be  an  act 
In  itadf  contrary  to  law,  or  an  omission  of 
specific  legal  duty,  which  causes  harm  not  in- 
tended by  the  person  so  acting  or  omitting. 
(c)  It  may  be  an  act  or  omission  causing 
harm  which  the  person  so  acting  or  omitting 
did  not  intend  to  cause,  but  might  and  should 
with  due  diligence  haye  foreseen  and  pre- 


▼ented.  (d)  It  may,  in  special  cases,  con- 
sist merely  in  not  avoiding  or  preyenting 
harm  which  the  party  was  bound  absolutely, 
or  within  limits,  to  SYoid  or  prevent"  Gal- 
veston, H.  ft  8.  A.  By.  Go.  v.  Hennigan  (Tex.) 
76  S.  W.  452,  453. 

The  term  "tort"  has  a  signification  some- 
what similar  to  wrong,  and  is  an  unlawful 
act  injurious  to  another,  independent  of 
contract  Torts  may  be  committed  with 
force,  as  a  trespass,  which  may  be  an  injury 
to  the  person,  such  as  assault,  battery,  and 
imprisonment;  or  they  may  be  committed 
without  force.  Torts  of  this  latter  kind  are 
to  the  absolute  or  relative  rights  of  persons, 
or  to  personal  property  in  possession  or  re- 
version. These  injuries  may  be  either  by 
nonfeasance,  malfeasance,  or  misfeasance. 
Philadelphia  ft  Havre  de  Grace  Steam  Tow- 
boat  Oo.  V.  Philadelphia,  W.  ft  B.  B.  Ck>.  (U. 
8.)  19  Fed.  Gas.  474,  476. 

A  person  commits  a  tort  who  does  some 
act  forbidden  by  law,  If  that  act  causes  an- 
other substantial  loss  beyond  that  suffered 
by  the  rest  of  the  public.  City  Trust  Safe 
Deposit  ft  Surety  Co.  of  Philadelphia  v. 
American  Brewing  Co.,  67  N.  B.  62,  68,  174 
N.  Y.  486. 

A  tort  may  be  either  (1)  a  direct  inva- 
sion of  some  legal  right  of  the  individual; 
(2)  the  infraction  of  some  public  duty  by 
which  special  damage  accrues  to  the  indi- 
vidual; (8)  the  violation  of  some  private  ob- 
ligation by  which  like  damage  accrues  to  the 
individual.  Civ.  Code  Ga.  1895,  S  8807;  Bold 
V.  Humber,  49  Ga.  207,  208. 

"Torts'*  may  be  divided  into  two  gen- 
eral classes:  The  first  designated  as  "prop- 
erty torts,"  embracing  all  injuries  and  dam- 
ages to  the  property,  real  or  personal;  the 
second,  known  as  "personal  torts,"  including 
all  injuries  to  the  person,  whether  to  reputa- 
tion, feelings,  or  the  body.  Mumford  v. 
Wright  55  Pac.  744,  746,  12  Colo.  App.  214. 

As  ehose  Ib  aotlon. 

See  "Chose  in  Action."* 

DaittAsre  neeessary. 

In  view  of  the  law,  a  wrong  without 
resulting  damages  is  not  a  tort;  and  this  Is 
true  of  a  fraud,  whether  inhering  in  a  con- 
tract or  not  Carpenter  Paper  Co.  v.  News 
Pub.  Co.,  87  N.  W.  1050,  1051,  63  Neb.  59. 

To  constitute  a  tort,  two  things  must 
concur — a  wrongful  act  committed  by  the 
defendant  and  proximate  legal  damage  to 
the  plaintiff.  Trow  v.  Thomas,  41  Atl.  652» 
654,  70  Vt  580. 

To  constitute  a  tort  two  things  must 
concur—actual  or  legal  damage  to  the  iriain- 
tiff,  and  a  wrongful  act  committed  by  the 
def^dant    Wright  v.  Chicago  ft  N.  W.  B. 
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Oo^  T  IIL  App.  (7  Bradw.)  488,  44S;  Spngue 
▼.  Heaps,  Id.  447,  448. 

As  prlTat«  wToas* 

A  priyate  wrong  la  a  tort,  and  a  tort 
is  defined  as  a  priyate  or  ciyil  wrong  or  In- 
Jury.  Tomlin  y.  Hildreth,  47  Aa  649,  661, 
65  N.  J.  Law,  438. 

A  tort  la  a  priyate  wrong  sustained  by 
some  person  or  body  of  persons.  Gorman 
y.  Budlong,  49  Ati.  704,  706,  23  R.  I.  169,  56 
L.  B.  A.  118,  91  Am.  St  Bep.  629. 

A  tort  is  defined  to  be  a  dyll  or  priyate 
wrong  or  injury.  It  consists  of  injuries  of 
omission  or  commission,  done  to  indiyiduala. 
Byery  illegal  obstruction  in  a  highway  Is  a 
nuisance,  and  a  nuisance  is,  a  tort  This  is 
the  rule  when  one  owns. property  which  in- 
yolyes  Injury  to  the  property  or  other  right 
or  interest  of  his  neighborhood.  Merrill  y. 
City  of  St  Louis,  83  Mo.  244,  255,  53  Am. 
Bep.  576  (citing  1  Hllllard,  Torts,  577). 

Aa  wromc  independent  of  eontmet. 

A  tort,  in  its  legal  sense.  Is  a  wrong  in- 
dependent of  contract  Bony.  Diet  Mobile 
Life  Ins.  Ck>.  y.  Randall,  74  Ala.  170,  176; 
International  Ocean  Telegraph  Go.  y.  Saun- 
ders, 14  South.  148,  151,  32  Fla.  434,  21  L. 
R.  A.  810;  Clark  y.  Gates,  87  N.  W.  941.  942, 
84  Miun.  381;  Cly.  Code  6a.  1895,  S  3807. 
This  broad  definition,  when  correctly  under- 
stood, is  entirely  consistent  with  the  well- 
settled  general  proposition  that  In 'Certain 
relations  duties  are  imposed,  the  breach  of 
which  is  regarded  as  a  tort,  though  the  re- 
lations themselyes  are  formed  by  contract, 
and  the  contract  may  coyer  the  same  ground. 
Haohle  y.  Allegheny  Heating  Co.,  5  Pa. 
Super.  Ct  21,  24. 

^rrort'*  denotes  an  injury  Inflicted  other- 
wise than  by  a  mere  breach  of  contract 
Barkley  y.  Williams,  64  N.  Y.  Supp.  318,  319, 
30  Misc.  Bep.  687;  Jones  y.  Hun^  12  S.  W. 
832.  833,  74  Tex.  657. 

A  tort  is  defined  to  be  any  wrong  not 
consisting  in  mere  breach  of  contract  for 
which  the  law  undertakes  to  giye  to  the  In- 
jured party  some  appropriate  remedy  against 
the  wrongdoer.  Denning  y.  State,  55  Pac. 
1000,  1002,  123  Oal.  316  (citing  Cooley,  Torts, 
p.  2). 

The  word  "tort"  means  nearly  the  same 
as  the  expression  '*ciyll  wrong."  It  denotes 
an  injury  inflicted  otherwise  than  by  a  mere 
breach  of  contract,  or,  to  be  more  nicely  ac- 
curate, a  tort  is  one's  disturbance  of  another 
in  rights  which  the  law  has  created,  either 
In  the  absence  of  contract  or  in  consequence 
of  a  relation  which  a  contract  had  estab- 
lished between  the  parties.  Louisyille  &  N. 
U.  Co.  y.  Spinks,  30  S.  B.  968^  969,  104  Oa. 
692. 

The  essence  of  a  tort  consists  in  the  ylo- 
latlon  of  some  duty  to  an  indlyidual,  which 


duty  Is  a  ttaing  different  from  the  mere  eQa- 
tract  obligation^  Shirk  y.  Mitchell,  86  N.  B. 
860,  868,  137  Ind.  185  (citing  Bich  y.  New 
York  Cent  ft  H.  B.  B.  Co.,  87  N.  Y.  382). 

A  tort  la  a  breach  of  a  duty  which  the 
law.  In  distinction  from  mere  contract  bu 
imposed,  yet  the  imposing  of  It  may  have 
been  the  cause  of  the  contract,  or  because  of 
it  and  something  else  combining,  when  oth- 
erwise It  would  not  haye  created  the  duty. 
In  such  a  case  commonly  the  party  Injured 
by  nonfulfillment  of  the  duty  may  proceed 
against  the  other  for  its  breach,  or  for  the 
breach  of  the  contract  at  his  election.  West- 
em  Union  Tel.  Co.  y.  Taylor,  84  Ga.  406. 
418,  11  a  B.  896.  8  L.  B.  A.  189. 

Ordinarily  the  essence  of  a  tort  consists 
in  the  yiolation  of  some  duty  due  to  an  In- 
dlyidual, which  duty  is  a  thing  different  from 
the  mere  contract  obligation.  When  such 
duty  grows  out  of  relations  of  trust  and 
confidence,  as  that  of  the  agent  to  his  prin- 
cipal, or  the  lawyer  to  his  client  the  ground 
of  duty  Is  apparent  But  where  no  such  re- 
lation flows  from  the  contract,  and  still  a 
breach  of  its  obligation  is  made  the  principal 
means  of  inflicting  on  another  an  Injury,  the 
question  whether  such  invasion  Is  actionable 
as  a  breach  of  the  contract  only  or  as  a  tort 
leads  to  a  diflicult  search  for  a  distlngnish- 
ing  test  A  breach  of  a  contract  may  be  so 
planned  and  Intended  and  interwoven  with 
fraud  as  to  become  a  tortious  act  Rich  v. 
New  York  Cent  &  H.  B.  B.  Co.,  87  N.  Y. 
382,  390. 

We  haye  been  unable  to  find  any  accurate 
and  perfect  definition  of  a  tort  Between  a^ 
tions  plainly  ex  contractu  and  those  as  clearly 
ex  delicto  there  exists  what  has  been  termed 
a  "borderland,"  where  the  lines  of  distin^ 
tion  are  shadowy  and  obscure,  and  the  tort 
and  the  contract  so  approach  each  other  and 
become  so  nearly  coincident  as  to  make 
their  practical  separation  somewhat  dUflcnlt 
Moak,  Underh.  Torts,  23.  The  text  writers 
either  avoid  a  definition  entirely,  or  frame 
one  plainly  Imperfect  or  depend  upon  one 
which  they  concede  to  be  inaccurate,  but  hold 
sufficient  for  Judicial  purposes.  Ordinarily, 
the  essence  of  a  tort  consists  in  the  violation 
of  some  duty  due  to  an  individual,  which  duty 
la  a  thing  different  from  the  mere  contract 
obligation.  When  such  duty  grows  out  of  re- 
lations of  trust  and  confidence,  as  that  of  the 
agent  to  his  principal,  or  the  lawyer  to  his 
client  the  ground  of  the  duty  is  apparent, 
and  the  tort  Is,  in  general,  easily  separable 
from  the  mere  breach  of  contract  But  where  ' 
no  such  relation  flows  from  the  constituted 
contract  and  still  a  breach  of  its  obligatioD 
la  made  the  essential  and  principal  means,  i 
in  combination  with  other  and  perhaps  Inno- 
cent acta  and  conditions,  of  Inflicting  another 
and  different  Injury,  and  accompUahing  anr 
other  and  different  purpose,  the  question  | 
whether  such  invasion  of  a  right  ia  actionahle^ 
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as  a  breach  of  contract  only,  or  also  aa  a 
tort,  leads  to  a  somewhat  difficult  search  for 
a  distlDgulshlng  test  Rich  t.  New  York 
Cent  &  H.  R.  R.  Co.,  87  N.  Y.  882,  390. 

A  tort  Is  a  private  personal  wrong,  as 
distinguished  from  a  wrong  to  the  public 
or  Clime.  A  tort  Is  further  distinguished 
from  a  contract  (1)  in  that  the  party  may  be 
arrested  on  process  and  imprisoned  on  the 
jodgment;  (2)  in  that  there  is  no  right  of 
contribution  between  the  several  defendants 
for  a  joint  wrong;  (3)  joint  tort  feasors  or 
wrongdoers  are  severally  liable;  (4)  at  com- 
mon law  the  action  does  not  survive,  but 
alMites  on  the  death  of  the  party.  A  tort 
may  grow  out  of  or  be  coincident  with  the 
contract  and  in  such  case  it  must  clearly 
have  all  the  necessary  elements  of  a  tort 
to  be  followed  by  such  serious  consequences. 
Van  Oss  V.  Synon,  56  N.  W.  190,  101,  85 
WU.  66L 

A  breach  by  a  railroad  company  of  an 
executory  contract  into  which  it  was  under 
no  legal  duty  of  entering,  to  famish  the 
other  contracting  party  with  transportation 
from  one  point  to  another,  is  not  a  tort  and 
does  not  give  rise  to  an  action  ex  delicto. 
Louisville  &  N.  R.  Go.  v.  Spinks,  80  8.  B. 
968.  960,  104  Ga.  602. 

Breaeh  of  nuurriase  promise. 

A  breach  of  a  marriage  promise  is  not 
a  tort    Bialone  r.  Ryan,  14  R.  L  614,  618. 

Divenion  of  water  eovrse. 

The  overflow  of  land  by  a  mlllpond  is  a 
tort  Running  out  a  dam  Into  a  waterway 
of  a  navigable  river,  giving  a  new  direction 
to  the  current  washing  a  neighbor's  land 
away,  is  also  a  tort  Act  March  3,  1887, 
c  373,  24  Stat  552  [17.  8.  Comp.  St  1901, 
p.  507],  which  gives  federal  courts  juris- 
diction of  actions  against  the  government 
for  claims  upon  contracts  or  for  damages  in 
cases  not^  sounding  in  tort  does  not  give 
them  jurisdiction  of  an  action  against  the 
government  for  ^n  alleged  wrongful  diver- 
sion of  a  water  course,  since  that  is  an  ac- 
tion sounding  in  tort  Mills  v.  United  States, 
(U.  8.)  46  Fed.  738,  747, 12  L.  R.  A.  678. 


75,  77;    BfillB  v.  United  States  (U.  S.)  46 
Fed.  738,  747,  12  L.  R.  A.  678. 

The  term  "tort"  when  used  In  refer- 
ence to  admiralty  jurisdiction,  is  not  con- 
j  fined  to  wrongs  or  injuries  committed  by 
,  direct  force,  but  it  includes  wrongs  suffered 
in  consequence  of  the  negligence  or  mal- 
feasance of  others,  where  the  remedy  in  com- 
mon law  is  by  an  action  on  the  case.  Jervey 
V.  The  Carolina  (U.  S.)  66  Fed.  1013,  1016; 
Smith  V.  Burnett  10  App.  D.  O.  469,  482; 
John  Spry  Lumber  Ck>.  v.  The  C.  H.  Green, 
43  N.  W.  576,  578,  76  Mich.  320,  327;  Leath- 
ers V.  Blessing,  105  U.  S.  626,  630.  26  L.  Ed. 
1192;  Philadelphia,  W.  &  B.  R  Go.  v.  Phil- 
adelphia &  H.  de  Q.  Steam  Towboat  Co.,  64 
U.  &  (23  How.)  209,  215,  16  L.  Ed.  433. 

Causing  harm  by  negligence  is  a  tort. 
One  of  the  definitions  of  a  tort  is  an  act  or 
omission  causing  harm  which  the  person  so 
acting  or  omitting  did  not  intend  to  cause, 
but  might  and  should  with  due  diligence 
have  foreseen  and  prevented.  Bigby  v.  Unit- 
ed States,  23  Sup.  Ct  468,  472,  188  U.  S. 
400,  47  L.  Ed.  519  (citing  Pollock,  Torts,  1, 
19). 


LIlMl 

0.  ft  W.  IMg.  art  1100,  gives  Justices 
jurisdiction  of  all  suits  and  actions  for 
*'tortB,  trespasses,  and  other  injuries,"  where 
tbe  amount  claimed  exceeds,  etc.  Held, 
that  such  phrase  does  not  include  actions 
tor  Ubel  and  slander.  Engelking  v.  Von  Wa- 
mel,  26  Tex.  469,  471. 

VfigUceiiOo  or  malfeasanee* 

The  term  'tort*'  includes  wrongs  suf- 
fered in  consequence  of  the  negligence  or 
malieasance  of  others,  when  the  remedy  at 
common  law  was  by  an  action  on  the  case. 
Holmes  T.  Oregon  ft  C.  R.  Go.  (U.  S.)  6  Fed. 
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TORT     SOiniBIHO 
DAMAGES. 


A  tort  that  sounds  in  exemplary  damages 
is  where  some  right  of  person  or  of  prop- 
erty  is  invaded  maliciously,  violently,  wan- 
tonly, or  with  a  reckless  disregard  of  social 
or  civil  obligations.  Samuels  v.  Richmond 
A  D.  R.  Co.,  14  S.  B.  943.  944^  85  &  a  493, 
28  Am.  St  Rep.  883. 

TOKnOUB. 

The  word  "tortious"  is  a  synonym  of  tbe 
word  "unlawful."  Milligan  v.  Brooklyn 
Warehouse  A  Storage  Ga,  68  N.  Y.  Suppi 
744,  745,  84  Mlsc.  Rep.  55. 

TORTURE. 

'torture"  is  defined  to  be  torment  Judi- 
cially inflicted;  pain  by  which  guilt  is  pirn- 
Isbed  or  confession  is  extorted;  anguish; 
extreme  pain;  anguish  of  body  or  mind. 
SUte  V.  Pugh,  15  Mo.  509,  511. 

An  indictment  charging  a  defendant 
with  killing  by  feloniously,  unlawfully,  will- , 
fully,  and  with  express  malice  aforethought 
casting  the  deceased  into  a  certain  fire  then 
and  there  burning,  and  by  means  of  the 
flames  thereof  the  said  deceased  instantly 
died,  charges  a  killing  by  torture^  within 
the  meaning  of  Laws  1891,  p.  150,  making 
killing  by  means  of  torture  murder  in  the 
first  degree.  Territory  v.  Vlalpando,  42  Paa 
64,  65,  8  N.  M.  211. 

In  the  laws  relating  to  cruelty  to  ani- 
mals, the  word  "torture"  Includes  every  act 
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omission,  or  neglect  whereby  unjustifiable 
physical  pain,  suffering,  or  death  Is  caused  or 
permitted.  Code  N.  a  1883,  S  2400;  Pen. 
Code  N.  Y.  1903,  S  669;  Ann.  St  Ind.  T.  1899, 
S  1298;  Key.  St  Me.  1883,  p.  911,  c.  124,  | 
48;  Gen.  St  Minn.  1894,  S  6542.  Every  act, 
omission,  or  neglect  whereby  unnecessary  or 
unjustifiable  pain  or  suffering  Is  caused,  per- 
mitted, or  allowed  to  continue,  when  there  Is 
a  reasonable  remedy  or  relief.  Bates'  Ann. 
St  Ohio  1904,  S  3721;  Mills'  Ann.  St  Colo. 
1891,  S  117;  Key.  St  Wyo.  1899,  S  2287. 

The  torture  alluded  to  In  the  statute  for- 
bidding the  torturing  of  any  animal  must 
consist  of  some  violent,  wanton,  and  cruel 
act,  necessarily  producing  pain  and  suffer- 
ing to  the  animal.  Tying  brush  or  boards 
to  a  horse's  tall  Is  not  necessarily  a  torture 
inflicted  on  the  horse.  State  y.  Pugh,  15  Mo. 
609,  511. 

The  term  'torture"  does  not  per  se  In- 
clude the  mere  fact  of  driving  a  sick,  sore, 
lame,  or  disabled  horse,  and  the  driving  of 
such  a  horse  directly  to  its  stable  Is  not  an 
offense,  or  driving  it  for  exercise,  or  driving 
It  carefully.  In  a  manner  proportioned  to  its 
condition,  where  It  has  become  disabled, 
lame,  or  sick  on  the  road.  Stage  Hojse 
Cases  (N.  Y.)  15  Abb.  Prac  (N.  S.)  51,  61 

TOTAL 

The  word  "total"  means  all;  the  whole. 
Oast  Texas  Fire  Ins.  Co.  y.  Blum,  18  S.  W. 
572,  576,  76  Tex.  653. 

TOTAL  DE8TBU0TION. 

"Total  destruction  of  a  building,"  'with- 
in the  meaning  of  a  fire  Insurance  policy, 
must  mean  the  complete  destruction  of  the 
Injured  property  by  fire,  so  that  nothing  of 
value  remains  of  It,  as  distinguished  from 
a  ••partial  loss,"  where  the  property  is  dam- 
aged, but  not  entirely  destroyed.  This  does 
not  mean  that  the  materials  of  which  the 
building  was  composed  were  all  utterly  de- 
stroyed or  obliterated,  but  that  the  building, 
though  some  part  of  It  may  be  left  standing, 
has  lost  its  character  as  a  building,  and  in- 
stead thereof  has  become  a  broken  mass,  or 
so  far  in  that  condition  that  It  cannot  proi>- 
erly  and  longer  be  designated  as  a  building. 
Corbett  v.  Spring  Garden  Ins.  Co.,  155  N. 
'  Y.  389,  890,  50  N.  B.  282,  41  L.  R.  A.  81& 
Where  the  cost  of  repairing  a  building  ex- 
ceeds one-half  of  the  value  of  the  destroyed 
building,  the  question  whether  it  was  a  total 
destruction  Is  for  the  Jury.  Corbett  v.  Spring 
Garden  Ins.  Co.,  58  N.  Y.  Suppi  148,  149,  40 
App.  Dlv.  628. 

••Total  destruction,"  within  the  meaning 
of  a  fire  policy,  providing  that  a  total  de- 
struction shall  terminate  the  lease,  does  not 
iDfilude  a  mere  destruction  of  a  partition  In 


an  Insured  building,  and  the  burning  out  of 
the  windows  of  the  building.  Biustein  v. 
Levi,  48  N.  Y.  Supp.  674,  676»  25  App.  Dlv. 
565. 

TOTAX.  DI8ABIXJTT. 

See,  also,  ''Wholly  Disabled." 

Total  disability  must  of  the  necessity  of 
the  case  be  a  relative  matter,  and  must  de- 
pend largely  upon  the  occupation  and  em- 
ployment In  which  the  party  insured  is  en- 
gaged. One  can  readily  understand  how  a 
person  who  labors  with  his  hands  would  be 
totally  disabled  only  when  he  cannot  labor 
at  all,  but  the  same  rule  would  not  apply  to 
the  case  of  a  professional  man,  whose  duties 
require  the  activity  of  the  brain,  and  which 
is  not  necessarily  Impaired  by  serious  phy- 
sical Injury.  If  a  person  engaged  In  the 
general  practice  of  medicine  and  surgery  is 
unable  to  go  to  his  business,  enter  his  ofiSce, 
and  make  calls  upon  any  of  his  patients,  but 
is  confined  to  the  bed,  and  Is  only  enabled  to 
exercise  his  mind  on  occasional  application 
to  him  for  advice,  he  may  be  said  to  be  '*to- 
tally  disabled."  Wolcott  v.  United  Life  ft 
Accident  Ins.  Ass'n,  8  N.  Y.  Supp.  263,  264, 
55  Hun,  98. 

The  meaning  of  the  phrase  'total  dis- 
ability" in  an  accident  policy  Is  not  that  the 
Insured  must  have  been  disabled  so  as  to 
prevent  him  from  doing  anything  whatsoever 
pertaining  to  his  occupation,  but  that  he 
must  have  been  disabled  only  to  that  extent 
that  he  could  not  do  any  and  every  kind  of 
business  pertaining  to  such  occupation.  He 
might  be  able  to  do  a  part,  and  not  be  able 
to  do  all,  and,  because  he  was  not  able  to 
do  all,  be  deemed  to  be  wholly  disabled  from 
doing  any  and  every  kind,  provided,  of 
course,  that  he  was  so  disabled  as  to  be 
prevented  from  doing  substantially  all  the 
necessary  and  material  things  In  such  occu- 
pation requiring  his  own  exertions  in  sub- 
stantially his  customary  and  usual  manner 
of  so  doing.  He  might  be.  able  to  do,  pa> 
sonally,  minor  and  trivial  things  not  requir- 
ing much  time  or  physical  labor,  and  through 
others,  under  his  direction,  do  the  heavier 
things  requiring  physical  exertion,  which  in 
the  ordinary  performance  of  his  duties  he 
had  heretofore  done  personally,  and  yet, 
because  of  inability  to  do  the  heavier  and 
more  material  things  personally,  be  said  to 
be  wholly  disabled.  Commercial  Travelers' 
Mut  Ace.  Ass'n  v.  Springsteen,  55  N.  B.  973^ 
977.  23  Ind.  App.  657. 

A  total  disability  Is  one  which  prevents 
insured  from  following  an  occupation  where- 
by he  can  obtain  a  living;  and,  in  determin- 
ing whether  such  a  disability  exists,  both  his 
mental  and  physical  capabilities  must  be  con- 
sidered. McMahon  v.  Supreme  Council,  Or- 
der of  Chosen  Friends,  54  Mo.  App.  468.. 
472. 
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The  words  ''totallj  disabled,"  as  used  In 
an  accident  policy,  do  not  mean  a  state  ot 
absolnte  helplessness.  The  insured  might  be 
able  to  walk,  might  be  able  to  ride  on  the 
cars  to  his  physician's  office,  and  still  hara 
been  entirely  incapacitated  for  work  or  busi- 
nes&  If  he  is  so  incapacitated,  we  think 
he  is  totally  disabled,  within  the  meaning 
of  the  policy.  Mutual  Ben.  Ass'n  ▼.  Nancar- 
row»  71  Pac.  428,  424,  18  Oolo.  App.  274. 

The  words  "totally  disabled  from  the 
prosecution  of  his  usual  employment,"  in  an 
accident  insurance  policy,  mean  wholly  dis- 
abled from  doing  substantially  all  kinds  of 
his  accustomed  labor  to  some  extent  A  dis- 
ability that  prerents  his  doing  as  much  in  a 
day's  work  as  before  Ui  not  total,  but  one 
that  entirely  prevents  his  doing  certain  por- 
tions of  his  accustomed  work  Ui  total,  though 
there  are  other  portions  that  he  is  able  to 
do.  Sawyer  y.  United  States  Casualty  Co. 
(MassL)  8  Am.  Law  Beg.  (N.  S.)  233,  285. 

An  accident  policy  insured  against  death 
or  total  disability  from  bodily  injuries  ef- 
fected through  Vernal,  Yiolent,  and  acci- 
dental means.  The  total  disability  was  de- 
fined as  follows:  ''If  said  member  shall  sus- 
tain bodily  injuries  by  means  as  aforesaid, 
which  shall,  independently  of  all  other  causes, 
immediately  and  wholly  disable  and  prevent 
him  from  the  prosecution  of  any  and  every 
kind  of  business  pertaining  to  the  occupation 
under  which  he  receives  membership." 
Plaintiff  stated  his-  occupation  in  the  con- 
tract to  be  that  of  'Yetired,"  the  term  "gen- 
tleman" or  equivalent  being  evidently  omit- 
ted by  clerical  error,  and  in  an  action  on  the 
policy  testifled  that  he  had  no  occupation  ex- 
cept to  amuse  himself ;  that  his  income  was 
dorived  firom  investments;  that  he  had  a 
shop  at  his  house  where  he  sometimes  amused 
himself,  and  was  a  director  in  a  wagon  com- 
pany, and  at  times  used  some  of  its  ma- 
chinery in  connection  with  his  amusement 
While  operating  a  buzzsaw  at  the  wagon 
shops,  be  received  a  severe  and  painful  wound 
on  the  back  of  the  hand,  which  deprived  him 
of  the  use  of  it  for  some  time.  Held,  that 
the  injury  was  not  covered  by  the  policy,  as 
plaintiff  was  not  totally  disabled.  Knapp  v. 
Preferred  Mut  Ace.  Ass'n,  68  Hun,  84,  6  N. 
T.  Supp.  wr. 

The  words  •Hotal  disability,"  as  used  in 
a  contract  of  insurance,  do  not  mean  that 
the  insured  will  indemnify  on  account  of 
lo08  sustained  by  the  assured  being  partially 
disabled  from  some  kinds  of  business.  Lyon 
V.  Railway  Pass.  Assur.  Ck>.,  46  Iowa,  631, 
C84. 

Where  an  accident  policy  provides  for 
compensation  for  the  period  of  total  disabil- 
ity Mily,  the  Insured  cannot  recover  for  a  dis- 
ability which  did  not  prevent  him  from  the 
prosecution  of  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation.    Baveland 


V.  Fidelity  ft  Casualty  CJo.,  80  N.  W.  237.  289. 
67  Wis.  174.  58  Am.  Bep.  868. 

Where  an  accident  policy  provided  for  in- 
demnity for  injuries  which  would  disable  the 
insured  "from  prosecuting  any  and  every 
kind  of  business  pertaining  to  his  occupa- 
tion, an  assured  might  recover  on  proof  of 
an  injury  and  showing  that  he  was  in  the 
real  estate  busineM,  and  that  he  went  to  his 
office  every  day  for  a  short  time,  but  was 
unable  to  do  any  kind  of  work,  at  least  a  fair 
interpretation  being,  not  that  he  must  be  so 
disabled  as  to  prevent  him  from  doing  any- 
thing, but  that  he  must  be  wholly  disabled 
so  as  to  prevent  him  from  doing  any  and 
every  kind  of  business  pertaining  to  his  oc- 
cupation. Turner  v.  Fidelity  it  Casualty  Co., 
70  N.  W.  808,  809.  112  Mich.  426.  88  U  R 
A  620,  67  Am.  St  Bep.  42a 

There  can  be  no  recovery  for  total  dis- 
ability where  the  insured  was  able,  during 
the  whole  period  for  which  he  claimed  In- 
denmity,  to  transact,  and  always  did  trans- 
act, some  parts  or  some  kinds  of  business 
pertaining  to  his  occupation,  and  to  some  ex- 
tent attended  to  all  the  duties  of  every  kind 
connected  with  his  business.  Splcer  t.  Com- 
mercial Mut  Ace.  Co.,  4  Pa.  Dlst  B.  271. 
27a 

Bvldence  that  the  insured  in  an  accident 
policy  had  been  disabled  for  a  period  of  eight 
weeks,  during  four  of  whidli  he  had  been  at 
his  place  of  business  and  performed  light 
work,  though  not  attending  to  his  regular 
duties,  did  not  show  that  he  was  totally 
disabled  but  for  four  weeks.  McKlnley  v. 
Bankers'  Ace.  Ins.  Co..  76  N.  W.  670^  671.  106 
Iowa,  81. 

A  policy  holder,  whose  regular  duties 
were  to  buy  goods  of  agents,  and  sell  them 
to  the  people,  and  repair  articles,  such  as 
chairs  and  tables,  and  who  also  trimmed 
caskets  and  made  picture  frames,  was  to- 
tally disabled  when  by  an  accident  he  was 
so  Injured  that  he  could  not  walk  without 
crutches  for  eight  or  ten  months  after  the 
accident,  and  was  not  able  to  engage  In  any 
manual  labor  for  more  than  a  year  there- 
after. Baldwin  v.  Fraternal  Aca  Ass'n,  46 
N.  Y.  Supp.  1016, 1018.  21  Misc.  Bep.  124. 

An  Insurance  policy  providing  for  pay- 
ment of  a  weekly  indemnity  during  the  con- 
tinuance of  total  disability  does  not  mean 
that  the  party  shall  not  have  the  physical 
power,  perhaps,  to  do  something,  even  If  he. 
In  doing  it,  suffers  great  bodily  pain.  If  he 
was  disabled  to  that  extent  that  whatever 
he  did  caused  him  suffering,  and  compelled 
him  to  stop  In  a  short  time,  it  may  be  prop- 
erly described  as  total  disability.  Hohn  v. 
Interstate  Casualty  Co.,  72  N.  W.  1105,  1106, 
115  Mich.  79. 

The  loss  of  the  left  arm  alone  doos  not 
constitute  a  total  disability.     Smith  v.  Su- 
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preme  Lodge  of  Order  of  Select  Friends,  61 
Pac.  416,  62  Kan.  75. 

An  Injury  to  the  band,  bo  that  it  be- 
came useless  as  a  band,  was  an  Immediate, 
continuous,  and  total  disability.  Lord  ▼. 
American  Mut  Ace.  Ass'n,  61  N.  W.  293,  294, 
80  Wis.  19,  26  L.  B.  A.  741,  46  Ahl  St  Rep. 
815. 

TOTAL  IHABILITT  TO  LABOR. 

"Total  inability  to  labor"  does  not  con- 
fine the  capability  of  the  member's  earning 
capacity  to  the  same  employment  as  that  in 
which  he  was  engaged  at  the  time  of  becom- 
ing incapacitated,  but  requires  such  mem- 
ber to  engage  in  any  work  or  employment 
for  which  he  is  fitted,  or  which  he  is  capable 
of  performing.  Baltimore  it  Ohio  Bmployte' 
Relief  Ass'n  ▼.  Post,  15  Atl.  885,  891,  122 
Pa.  579,  2  L.  R.  A.  44,  9  Am.  St  Rep.  147. 

TOTAL  L088  (In  Fire  Insnranee). 

See  "Absolute  Total  Loss";  "Actual  To- 
tal Loss";  "Ck)nstructive  Total  Loss." 

See,  also,  "Total  Destruction";  "Wholly 
Destroyed." 

"Total  loss,"  when  applied  to  a  build- 
ing, means  totally  destroyed  as  a?  building — 
that  is,  that  the  walls,  although  some  por- 
tion of  them  remain  standing,  are  unsafe  to 
use  for  the  purpose  of  rebuilding,  and  would 
have  to  be  torn  down  and  a  new  building 
erected  throughout  There  can  be  no  total 
loss  of  a  building  so  long  as  a  renmant  of 
the  structure  left  standing  abOTe  the  founda- 
tion is  reasona'bly  and  safely  adapted  for 
use  (without  being  taken  down)  as  a  basis 
on  which  to  restore  the  building  to  the  con- 
dition in  which  it  was  immediately  before 
the  fire;  and  whether  it  is  so  adapted  de- 
pends on  the  question  whether  a  reasonably 
prudent  owner  of  a  building  uninsured,  desir- 
ing such  a  structure  as  the  one  in  question 
was  before  the  fire,  would,  in  proceeding  to 
restore  the  building,  utilize  such  standing 
remnant  as  a  basis.  Northwestern  Mut  Life 
Ins.  Co.  T.  Rochester  German  Ins.  Ck).,  88  N. 
W.  265,  267,  85  Minn.  48,  56  L.  R.  A.  108. 

A  building  is  a  total  loss  where  the  rem- 
nant is  inconsiderable,  compared  with  the 
part  entirely  destroyed,  and  does  not  con- 
stitute a  sufficient  basis  to  restore  the  burn- 
ed building.  A  brick  building  is  a  total  loss 
where  three  of  its  walls  are  entirely  de- 
stroyed by  fire,  and  none  of  the  Joists,  floors, 
or  windowsllls  are  left,  though  a  portion  of 
the  fourth  wall  was  used  in  the  construction 
of  a  new  building  on  the  site  of  the  old,  over 
the  protest  of  the  constructors,  who  consid- 
ered it  unsafe.  The  foundation  of  a  build- 
ing is  not  within  the  contemplation  of  the 
parties  to  an  insurance  contract,  and  hence 
the   question   of  injury   to   the   4>undation 


should  not  be  considered  by  the  Jury  in  readi- 
ing  a  conclusion  as  to  the  total  loss.  Mur- 
phy y.  American  Cent  Ins.  Ga,  54  8.  W. 
407,  25  Tex.  Civ.  App.  241. 

There  can  be  no  total  loss  of  a  building, 
within  the  meaning  of  an  insurance  policy, 
so  long  as  the  remnant  of  the  stmctnre 
standing  is  reasonably  adapted  for  use  as  a 
basis  from  which  to  restore  the  buildinir  to 
the  condition  in  which  it  was  before  the  in- 
jury. Royal  Ins.  Co.  v.  Mclntyre,  87  S.  W. 
106&-1074,  90  Tex.  170,  85  L.  R.  A.  672,  59 
Am.  St  Rep.  797. 

''Total  loss,"  as  employed  in  a  policy. 
Is  undoubtedly  to  be  understood  in  its  nat- 
ural and  usual  sense,  and  where  property 
was  valued  at  |3,900,  and  goods  to  the  value 
of  some  $70  were  saved,  the  loss  was  totaL 
Singleton  v.  Boone  County  Home  Mat  Ina. 
Co.,  45  Mo.  250,  254. 

If  the  materials  of  which  the  building 
was  made  have  been  destroyed  by  fire,  so  as 
to  leave  what  remains  of  no  material  value 
as  a  building,  though  it  may  have  value  ma 
salvage,  there  is  a  total  loss,  but  if  the  re- 
maining part  of  the  building  can,  by  re- 
pairing it,  be  restored  to  the  former  ccMidl- 
tion  of  the  original  Just  before  the  fire,  then 
the  loss  is  a  partial  loss.  Hartford  £*ire 
Ins.  Co.  V.  Bourbon  County  Court  (Ky.)  72 
S.  W.  789,  740. 

Loss  of  speelfle  ohmraoter. 

Where  a  building  Is  so  Injured  by  fire  as 
to  lose  iti  specific  character  as  a  building, 
it  is  a  **total  loss,**  within  the  terms  ot  an 
insurance  policy,  though  some  of  the  walls 
are  standing,  an4  some  of  the  materiaJ  im 
not  destroyed.  Hamburg-Bremen  Fire  Ins. 
Co.  V.  Garlington,  18  a  W.  837,  66  Tex.  103, 
58  Am.  Rep.  618. 

"Total  loss,"  ^  used  in  Ky.  St  §  700, 
providing  that  fire  insurance  companies  in 
case  of  total  loss  shall  be  liable  for  the  Falne 
of  the  property  as  fixed  in  the  face  of  the 
policy,  when  applied  to  a  building,  does  not 
mean  that  the  materials  of  which  the  build- 
ing was  composed  were  all  totally  destroyed 
and  obliterated.  It  is  not  necessary  that  all 
of  the  parts  and  materials  composing  the 
building  should  be  absolutely  and  physically 
destroyed,  but  the  inquiry  always  is,  does 
the  insured  building,  after  the  fire,  still  ex- 
ist, preserving  substantially  its  identity,  or 
has  it  become  so  broken  and  disintegrated 
that  it  cannot  be  designated  as  the  structure 
which  was  insured?  There  may  be  a  total 
loss,  within  the  meaning  of  the  statute,  hven 
though  some  parts  of  the  building  may  re- 
main standing  after  the  fire.  Palatine  Ins. 
Co.  V.  Weiss,  58  S.  W.  509,  510,  109  Ky.  464. 

The  phrase  'M:otal  loss,"  when  applied  to 
the  subject  of  insurance,  does  not  contem- 
plate the  entire  annihilation  or  extinction  of 
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tbe  property  Insured;  neither  does  It  re- 
quire tban  any  portion  of  the  property  re- 
maining after  loss  shall  have  no  value  for 
any  purpose  whatever;  but  it  does  mean 
only  the  destruction  of  the  propwty  insured 
to  such  extent  as  to  deprive  it  of  the  char- 
acter in  which  it  was  insured.  Although 
some  portion  of  the  building  may  remain 
after  the  fire,  yet  if  such  portion  cannot  be 
reasonably  used  to  advantage  in  the  recon- 
gtroction  of.  the  building,  or  will  not,  for 
some  purpose,  bring  more  money  than  suf- 
fldent  to  remove  the  ruins,  such  building  is, 
in  contemplation  of  law,  a  total  loss.  Liver- 
pool &  L.  &  O.  Ins.  Ck>.  V.  Heckman,  87  Pac 
879,  881,  M  Kan.  38& 

The  term  "total  loss,"  in  Rev.  St  art 
2971,  making  the  amount  of  an  insurance 
policy  a  liquidated  demand  against  the  in- 
surer in  case  of  the  total  loss  of  the  prop- 
erty, does  not  mean  the  utter  destruction 
of  the  materials  that  enter  into  the  con- 
stmctlon  of  an  insured  house,  bnt  that  the 
building  has  lost  its  specific  character  and 
identity  as  a  house.  The  insurance  was  hot 
against  the  destruction  of  the  materials,  but 
of  the  house,  and,  if  the  total  value  is  de- 
stroyed as  a  house,  appellant  was  liable, 
although  portions  of  the  walls  were  stand- 
ing.   Royal  Ins.  Co.  v.  Mclntyre  (Tex.)  84  S. 

w.  eea. 

with  reference  to  loss  of  Insmred  prop- 
erty, *'total  loss"  does  not  mean  an  absolute 
extinction,  and  in  an  insurance  on  a  build- 
ing the  question  in  estimating  loss  is  not 
whether  all  the  parts  and  materials  com- 
posing the  building  are  absolutely  or  physi- 
cally destroyed,  but  whether,  after  the  fire, 
the  thing  insured  still  exists  as  a  building. 
Williams  V.  Hartford  Ins.  Ck>.,  64  Cal.  442, 
450,  35  Am.  Rep.  77. 

*rrota]  loss,"  as  applicable  to  a  build- 
ins,  means  not  that  the  materials  of  which 
it  was  composed  were  utterly  destroyed  or 
obliterated,  but  that  the  building,  though 
some  part  of  it  may  remain  standing,  has 
lost  its  identity  and  specific  character  as  a 
bnilding,  and  instead  thereof  has  become  a 
broken  mass,  or  so  far  in  that  condition  that 
it  cannot  be  properly  any  longer  designated 
as  a  bnilding.  When  that  has  occurred,  then 
there  is  a  total  destruction  or  loss.  A  total 
loss  does  not  mean  an  absolute  extinction. 
Oshkosh  Packing  &  Provision  Co.  v.  Mer- 
cantUe  Ins.  C5o.  (U.  S.)  31  Fed.  200.  204. 

The  term  *notal  loss,"  within  the  mean- 
tog  of  the  valued  policy  law  (Rev.  St  1889, 
I  5897),  includes  a  loss  of  a  building  by  fire, 
although  a  portion  of  the  wall  and  the  foun- 
dations remain,  when  such  remaining  por- 
tions cannot  be  utilized  at  less  expense  than 
to  hoild  anew.  In  this  case  the  court  ap- 
proved an  instroctlon  that  '*by  a  total  loss 
is  meant  that  the  building  has  lost  Its  identi- 
ty and  specific  character  as  a  building,  and 


become  so  fSar  disintegrated  that  it  cannot 
be  properly  designated  as  a  building,  al- 
though some  part  of  it  may  remain  stand- 
ing." In  Havens  v.  Germania  Fire  Ins.  Oo., 
27  S.  W.  718,  123  Mo.  403.  26  L.  R.  A.  107, 
45  Am.  St  Rep.  670,  the  court  in  banc  de- 
fined a  total  loss,  within  the  meaning  of 
a  similar  section,  when  applied  to  a  building. 
to  mean  '*totally  or  wholly  destroyed  as  a 
building,  although  there  is  not  an  absolute 
destruction  of  all  its  parts.  It  matters  not 
that  some  debris  remains  which  may  be  use- 
ful or  valuable  for  some  purpose."  O'Keefe 
V.  Liverpool,  L.  &  G.  Ins.  Co.,  41  8.  W.  922. 
923,  140  Mo.  558^  89  L.  R.  A.  819. 

"Total  loss"  of  a  building,  within  the 
meaning  of  a  fire  insurance  policy  insuring 
against  such  loss,  means  the  complete  de- 
struction of  the  insured  property,  so  that 
nothing  of  value  remains,  and  so  that  though 
the  materials  of  which  the  building  was  com- 
posed be  not  utterly  destroyed  or  obliterated, 
and  though  part  of  the  building  be  left  stand- 
ing, it  has  lost  its  character  as  a  building, 
and  has  become  instead  a  broken  mass. 
The  term  does  not  mean  an  absolute  extinc- 
tion, it  not  being  necessary  that  all  the  parts 
and  materials  composing  the  building  are  ab- 
solutely and  physically  destroyed;  but  the 
inquiry  always  is  whether,  after  the  fire,  the 
thing  insured  still  exists  as  a  building.  Gor- 
bett  V.  Spring  Garden  Ins.  Oo.,  50  N.  B.  282, 
283,  155  N.  Xr  889,  41  L.  R.  A.  8ia 

Loss  eausins  eondenuiatioai. 

The  term  *'total  loss,"  in  the  law  of  fire 
insurance,  applies  to  an  injury  to  a  building 
by  fire  to  such  an  extent  as  to  make  it  in- 
secure and  a  menace  to  life,  resulting  in  its 
condemnation  by  the  proper  authorities,  and 
the  denial  by  such  authorities  of  the  right 
to  repair  the  building.  Monteleone  v.  Royal 
Ins.  Co.,  18  South.  472,  47  La.  Ann.  1563,  56 
L.  R.  A.  784. 

Where  a  wooden  building  within  the  fire 
limits  is  injured  to  such  an  extent  that  it 
cannot  be  repaired  or  rebuilt  under  the  law, 
it  Is  a  total  loss,  within  the  meaning  of  an 
insurance  policy.  Hamburg-Bremen  Fire 
Ins.  Go.  V.  Garlington.  18  S.  W.  837,  66  Tex. 
103,  59'  Am.  Rep.  613. 

TOTAL  L088  (In  Marine  Insvranee). 

'Total  loss,"  as  the  term  is  used  in  the 
law  of  marine  Insurance,  is  of  two  kinds: 
"First  it  signifies  the  total  destruction  of 
the  thing  Insured;  and,  secondly,  such  dam- 
age to  the  thing  Insured  that  though  it  may 
specifically  remain,  has  rendered  it  of  little 
or  no  value  to  the  owner."  Llvermore  v. 
Newburyport  Marine  Ins.  Co.,  1  Mass.  264, 
279. 

Total  loss,*'  as  used  in  a  marine  insur- 
ance policy,  means  that  the  ship  was  actual- 
ly lost  by  a  peril  of  the  sea,  or  any  perh 
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coTered  by  the  policy,  or  that  tiie  ship  sns* 
talned  damage  to  such  an  extent  that  she 
could  not  be  repaired,  or  that  she  was  ir- 
reparable in  the  pUtce  where  she  was  injured, 
or  that  it  was  impracticable  to  repair  her, 
because  the  necessaify  materials  and  work* 
men  could  not  be  secured,  or  that  it  would 
be  physically  impossible  to  repair  her  except 
at  an  enormous  cost  Moss  y.  Smith,  9  0. 
a  94,  102,  108. 

"In  the  English  practice,  a  ship  is  m 
total  loss  when  she  has  sustained  such  ex- 
tensive damage  that  it  would  not  be  reason- 
able or  practicable  to  repair  her."  The  oth- 
er measure  of  practice  which  the  courts  have 
adopted  is  this:  If  the  ship,  when  repaired, 
will  not  be  worth  the  sum  which  it  would 
be  necessary  to  expend  upon  her,  the  repairs 
are,  practically  speaking,  impossible,  and  it 
is  a  case  of  total  loss.  The  American  rule 
recognises  the  same  principle,  but  fixes  upon 
a  different  amount  of  expense  as  giving  the 
right  to  abandon.  If  the  expenses  of  repair- 
ing will  exceed  half  the  value  of  the  ship 
when  repaired,  she  is  considered  a  total  loss, 
according  to  the  American  authorities,  and 
may  be  abandoned.  On  the  occurrence  of  a 
stranding  resulting  in  permanent  destruction, 
the  voyage  is  lost  by  a  peril  insured  against, 
and  the  master  thereupon  becomes  the  agent 
of  the  cargo  owners,  and  must  act  as  the 
facts  of  the  case  require.  These  facts  and 
his  abandonment  create  a  totai  loss,  and  the 
subsequent  recovery  of  the  vessel  or  a  por- 
tion of  the  goods  by  extraordinary  exertions 
does  not  alter  this  result  The  chief  ques- 
tion has  been  whether  there  must  be  an  ac- 
tual, total,  physical  loss  of  the  thing  insured, 
whether  there  must  be  demolition  or  an  an- 
nihilation, or  whether  a  destruction  of  all 
value  to  the  owner,  and  hence  a  total  loss 
to  him,  is  sufficient  The  current  of  author^ 
ities,  both  in  this  country  and  in  England, 
as  well  as  the  conclusion  of  elementary  writ- 
ers, is  in  favor  of  the  doctrine  of  constructive 
loss.  Especially  is  this  the  rule  where  the 
voyage  is  broken  up  by  the  destruction  of 
the  vessel.  Wallerstein  v.  Columbian  Ins. 
Oo.,  44  N.  Y.  204,  217,  4  Am.  Rep.  664. 

Emerigon  says  that  a  loss  is  total  by  sub- 
mersion where  there  is  no  permanent  vestige 
of  the  ship.  But  what  is  a  vestige?  If  it 
is  that  which  affords  the  means  of  recovery 
and  restoration,  whether  visible  or  not,  then 
such  submersion,  in  his  view,  would  not  be 
a  total  loss.  A  ship  may  be  wholly  under 
water  and  out  of  sight  and  yet  perfectly 
within  the  control  of  the  owner.  There  may 
be  buoys  and  cables  attached  to  her,  l^  the 
aid  of  which  she  may  be  raised  and  removed 
as  effectually  as  if  above  water.  It  certain- 
ly would  not  be  sufficient  to  avoid  a  total 
loss,  to  show  that  the  damaged  hulk  of  a 
vessel  insured  has  been  raised  and  brought 
in;  but  the  same  consideration  would  apply 
to  a  vessel  greatly  damaged  by  perils  of  the 


sea,  though  she  remains  afloat  To  repel  tlie 
claim  for  a  total  loss,  it  must  appear  tbat 
the  ship  remains  a  good  and  sound  vessel, 
capable,  after  reasonable  repairs,  of  perform- 
ing voyages  and  carrying  caigoes;  but 
whether  she  is  so  or  not  does  not  depend  up- 
on the  single  circumstance  of  submersion. 
Sewall  V.  United  States  Ins.  Oo^  28  Mass. 
(11  Pick.)  90,  94^  9S. 

Abaadoament. 

Where  a  thing  insured  subsists  in  specie, 
an  abandonment  is  necessary  In  order  to 
create  a  total  loss,  and  if,  upon  the  happen- 
ing of  peril  which  suspends  the  voyage  of 
a  ship  Insured,  and  induces  the  necessity 
of  repairs,  the  owners  choose  to  make  it  a 
total  loss,  they  should  abandon  to  the  insur- 
ers. Martin  v.  Crokatt  14  East  4(t6,  466; 
Bell  T.  Nixon,  1  Holt  N.  P.  423. 

Where  a  thing  Insured  subsists  in  specie, 
and  there  is  a  chance  of  its  recovery,  tbere 
must  be  an  abandonment  to  the  insurer  in 
order  to  make  it  a  total  loss.  Tnnno  ▼.  BSd- 
wards,  12  Bast  488,  490,  491. 

A  ship  may  be  abandoned  for  a  total 
loss,  though  the  loss  is  less  than  half  its 
value.  Da  Costa  v.  Newnham,  2  Term  R. 
407;  Parsons  v.  Scott  2  Taunt  363;  Peele 
V.  Merchants'  Ins.  Go.  (U.  S.)  19  FedL  Cas. 
98,  103  (citing  Mllles  T.  Fletcher,  1  Doug. 
231). 

''A  total  loss,"  says  Chancellor  ti:ent  9 
Comm.  p.  413),  ''may  arise  either  by  the  to- 
tal destruction  of  the  thing  insured,  or,  if 
it  specifically  remains,  by  such  damages  to 
it  as  render  it  of  little  or  no  value.  •  •  • 
In  such  cases  the  insured  may  abandon  all 
his  interest  in  the  subject  Insured  and  all 
his  hope  of  recovery  to  the  insurer,  and  it 
falls  upon  him  to  pay  as  for  a  total  loss.** 
Natches  &  N.  O.  Packet  &  Navigation  Co. 
V.  Louisville  Underwriters,  11  South.  64,  55, 
44  La.  Ann.  714. 

A  vessel  loaded  with  a  number  of  bar- 
rels of  flour  was  by  accident  sunk  and  de- 
stroyed, and  the  cargo  damaged.  There  was 
no  actual  abandonment  As  soon  as  prac- 
ticable after  the  accident  and  after  the  cap- 
tain's protest  the  flour  was  shipped  to  New 
Orleans,  the  nearest  and  best  place  for  the 
sale  of  such  damaged  cargo.  If  the  Insured 
had  been  present  at  the  time  the  Injury  oc- 
curred, there  can  be  no  doubt  but  what  he 
would  have  made  the  abandonment  Under 
such  circumstances,  therefore,  it  was  right 
for  the  court  to  calculate  the  damage  as 
upon  a  total  loss.  Portsmouth  Ins.  Co.  v. 
Brazee,  16  Ohio,  81,  87. 

Capture. 

^rrotal  loss,**  as  used  in  a  marine  insur- 
ance policy,  construed  to  include  a  capture 
by  one  belligerent  from  another,  as  well  as 
a  detention  or  embargo  by  a  foreign  friendly 
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power;  and  a  detention  occasioned  by  an  ar- ' 
rest  at  sea  of  a  neutral  by  a  belligerent  yesr 
Bel  may  also  amount  to  a  total  loss.    Rhine- 
lander  ▼•  Insurance  Ck>.  of  Pennsylyanla,  8 
U.  S.  (4  Cranch)  29,  42,  2  L.  Bd.  540. 

A  "total  loss"  of  a  subject  of  maritime 
iBsnrance  does  not  necessarily  suppose  the 
actual  destruction  of  the  thing  insured,  but 
snch  loss  may  exist  when  the  thing  is  in 
safety,  but  Is  for  the  time  being  lost  to  the 
owner  or  taken  from  his  free  use  and  posses- 
sion.  Such  are  the  common  cases  of  loss 
by  capture  by  embargoes  and  by  restraints 
and  detainments  of  princes.  On  the  other 
hand,  the  mere  occurrence  of  such  accidents 
does  not  constitute  a  total  loss,  If  in  point 
of  fact  the  peril  has  passed  away  at  the  time 
of  the  abandonment  Peele  y.  Merchants' 
Ina  Ck>.  CU.  S.)  19  Fed.  Gas.  98, 108. 

Oom^leta  ykysioal  eictiaetloiu 

Total  1088  of  the  value  to  the  owner  of 
a  vessel  and  cargo  is  equivalent  to  a  total 
physical  loss.  In  an  action  upon  a  marine 
policy  for  the  recovery  of  an  actual  total 
loss,  the  insured  must  therefore  establish  the 
physical  extinction  of  the  property  insured, 
or  the  extinction  of  its  value  arising  from 
the  p^ils  insured  against  Young  v.  Padflc 
Mut  Ins.  Oa,  84  N.  Y.  Super.  Ct  (2  Jones 
&  S.)  321,  831. 

"Total  loss,'*  within  the  rule  that  the 
application  of  a  bottomry  bond  is  terminated 
by  the  total  loss  of  the  vessel,  cannot  hap- 
pen if  the  ship  exists  in  specie,  although  she 
may  be  so  much  injured  on  the  voyage  as  not 
to  be  worth  repairing  and  bringing  to  the 
ultimate  place  of  departure.  The  doctrine 
of  constructive  total  loss  is  not  applicable 
to  contracts  of  bottomry.  Delaware  Mut 
Safety  Ins.  Co.  v.  Gtossler,  96  U.  S.  045,  657, 
24  L.  Bd.  863  (citing  Abb.  Shipp.  [11th  Bd.] 
126). 

Within  the  meaning  of  a  policy  on 
freight  insuring  a  vessel  and  cargo  against 
a  total  loss,  a  total  loss  of  the  subject  of 
an  insurance  Is  where  by  the  perils  insured 
against  it  is  destroyed  or  so  injured  as 
to  be  of  trifling  or  no  value  to  the  insured, 
for  the  purpose  and  use  for  which  it  was  in- 
tended. In  the  technical  sense  of  the  words 
'Hotal  loss,**  and  for  every  beneficial  purpose 
in  which  a  contract  of  insurance  can  be  em- 
ployed, a  ship  foundered  or  burned  at  sea, 
or  wrecked  or  broken  upon  the  land,  so  as 
to  be  past  relief  or  repair,  is,  specifically 
and  as  a  vessel,  totally  destroyed,  and  such 
an  event  is  a  total  loss;  and,  when  it  has 
happened  from  a  peril  insured  against,  it  is 
a  loss  for  which  the  underwriter  is  liable, 
notwithstanding  a  salvage — and  a  very  con- 
ilderable  salvage — ^remaining.  Willard  v. 
Millers'  &  Manufacturers'  Ins.  Oo.,  24  Mo. 
M,  564,  566. 

The  words  "total  loss,"  as  used  in  a 
policy  of  insurance  insuring  a  ship,  her  cargo 


and  freight  against  a  total  loss  only,  In 
their  technical  sense  mean  a  ship  foundered 
and  burned  at  sea,  or  wrecked  or  broken  <m 
the  land,  so  as  to  be  past  relief  and  repair, 
and,  as  a  vessel,  totally  destroyed,  and  sucb 
an  event  is  a  total  loss;  and  so,  when  it  has 
happened  from  a  peril  insured  against  it  Is 
a  loss  for  which  the  insurer  is  liable,  not- 
withstanding the  salvage — and  a  very  consid- 
erable salvage — ^remaining,  and  notwith- 
standing any  restriction  the  policy  may  con- 
tain as  being  expressed  to  be  an  insurance 
against  a  total  loss  only,  or  as  containing 
an  exception  or  warranty  on  the  part  of  the 
insured  against  average  or  partial  losses. 
Insurance  was  on  a  ship,  her  cargo  and 
freight  against  a  total  loss  only.  The  ship 
was  cast  ashore,  the  cargo  was  saved,  and 
the  vessel  afterwards  got  off  and  carried  into 
a  safe  harbor,  where  the  master,  not  having 
funds  to  repair  her,  which,  however,  might 
have  been  done  at  less  than  half  her  value 
as  agreed  in  the  policy,  sold  her  and  the  cargo 
to  defray  salvage  and  expenses  incurred  in 
attempts  to  preserve  and  secure  her.  In 
such  a  case  the  assured  was  not  entitled  to 
recover  on  the  policy  as  for  a  total  loss. 
Murray  v.  Hatch,  6  Mass.  465,  475. 

Ineapability  of  vtipmir* 

When  an  injury  to  an  insured  vessel  can 
be  repaired  at  an  expense  less  than  her 
value  when  repaired,  the  insured  cannot  re- 
cover for  a  total  loss  without  abandoning  to 
the  underwriters.  Smith  v.  Manufacturers' 
Ins.  Co.,  48  Mass.  (7  Mete.)  448,  453. 

A  vessel  is  a  '*total  loss,"  within  the 
meaning  of  an  insurance  policy,  when  it  be- 
comes of  no  use  or  value  as  a  ship  to  the 
owner,  and  is  as  much  so  as  if  the  vessel 
had  gone  to  the  bottom  of  the  sea,  or  had 
been  broken  to  pieces,  and  the  whole  or  a 
greater  part  of  the  fragments  had  reached 
the  shore  as  a  wreck;  and  his  loss  is  con- 
sidered total  where  a  prudent  owner  would 
not  have  repaired.  Irving  v.  Manning,  6  C. 
B.  3dl,  419 

The  term  ••total  loss,"  within  the  rule 
that  the  owner  may  abandon  to  the  insurer 
in  case  of  total  loss,  includes  damage  to  the 
vessel  by  any  of  the  perils  of  the  sea  on  the 
voyage  insured  which  cannot  be  repaired  at 
the  port  to  which  such  vessel  proceeds  after 
the  injury  without  expenditure  of  money  to 
an  amount  exceeding  half  the  value  of  the 
vessel  at  that  port  after  such  repairs.*  Pat- 
apsco  Ins.  Co.  v.  Southgate,  30  U.  8.  (5  Pet) 
604,  618,  8  li.  Bd.  243. 

In  marine  insurance  a  ship  is  a  total 
loss  when  she  has  sustained  such  extensive 
damage  that  it  would  not  be  reasonably 
practicable  to  repair  her.  Ck>rbett  v.  Spring 
Garden  Ins.  Co.,  50  N.  B.  282»  284,  155  N. 
Y.  389,  41  L.  B.  A.  31& 

If  either  a  ship  or  voyage  be  lost,  there 
is  a  total  loss  within  the  terms  of  the  policy* 
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but  where  the  extent  of  a  loss  was  foond; 
to  be  48  per  cent  of  the  yessel  only,  and  the 
Tessel  performed  her  voyage,  bat  on  her  ar- 
rival was  not  worth  repairing,  there  was  no 
*'total  loss,"  within  the  policy.  Casalett  y. 
St  Barbe,  1  Term  R.  187, 190,  191. 

Loss  ezoeedijis  lialf  ▼alua. 

In  order  for  insured  to  recover  for  a 
total  loss,  the  injury  to  the  thing  insured 
must  have  exceeded  SO  per  cent.  Thornely 
V.  Hebson,  2  Barn.  &  Aid.  513,  519;  Marine 
Ins.  Co.  V.  Tucker,  7  U.  S.  (3  Cranch)  357, 
379,  2  L.  Ed.  466. 

The  term  'total  loss,"  within  the  mean- 
ing of  a  marine  policy  on  a  vessel,  embraces 
damages  to  the  vessel  by  any  perils  of  the 
sea  on  the  voyage  insured  which  cannot  be 
repaired  at  the  port  to  which  such  vessel 
proceeds  after  the  injury  without  an  expend- 
iture of  money  to  an  amount  exceeding  half 
the  value  of  the  vessel  at  that  port  after 
such  repairs.  Patapsco  Ins.  Co.  v.  South- 
gate,  30  U.  S.  (5  Pet)  604,  618^  8  L.  Bd.  243. 

Seixnre  aad  detention. 

"Total  loss"  is  of  two  kinds:  First,  It 
signifies  the  total  destruction  of  the  thing 
insured;  and,  secondly,  such  damage  to  the 
thing  insured,  though  it  may  specifically  re- 
main, as  renders  it  of  little  or  no  value  to 
the  owner.  A  seizure  and  detention  of  a 
vessel  and  cargo,  and  the  interruption  there- 
by of  the  voyage  insured  by  a  policy  of  ma- 
rine insurance,  may  be  constructively  a  total 
loss,  at  the  election  of  the  insured.  The  in- 
sured is  not  obliged  to  abandon,  though  to 
be  entitled  to  recover  as  for  a  total  loss  he 
must  abandon  to  the  insurers  the  effects  and 
voyage  insured.  livermore  v.  Newburyport 
Marine  Ins.  Co.,  1  Mass.  264,  275. 

Stranding. 

The  mere  stranding  of  a  vessel  Is  not 
ipso  facto  a  total  loss  which  will  authorize 
an  abandonment. of  the  vessel;  but  it  is  al- 
ways a  question  of  evidence  in  such  casecr 
whether  the  stranding  be  attended  with  such 
circumstances  as  to  produce  a  total  loss,  ei- 
ther because  it  is  followed  by  shipwreck  or 
other  destruction  of  the  property,  or  because 
the  vessel  cannot  be  set  afloat,  or  because 
she  cannot  be  repaired  at  the  place  of  the 
peril  for  want  of  materials  or  workmen. 
Patrick  V.  Commercial  Ins.  Co.  (N.  Y.)  11 
Johns.  9,  13. 

Cargo. 

The  term  ''total  loss,"  as  applied  to  car^ 
go,  requires  that  the  goods  be  annihilated; 
and  thus,  if  certain  coffee  insured  arrives  in 
specie,  it  is  not  a  total  loss,  though  the 
value  of  the  coffee  be  entirely  destroyed. 
Wallersteln  v.  Columbian  Ins.  Co.,  26  N.  Y. 
Super.  Ct  (3  Rob.)  528,  536. 

**rotal  loss,"  as  the  term  is  used  in  a 
policy^  means  actual  destruction  of  the  en- 


tire subject-matter  of  the  insurance.  Thus, 
if  goods  of  one  kind  in  one  ship  are  insured, 
by  one  description  and  valuation,  against 
total  loss  only,  the  total  loss  of  some  of 
them,  though  in  separate  packages,  is  con- 
sidered but  a  partial  loss  of  one  entire  sul>- 
Ject  of  insurance,  and  give  no  right  to  recov- 
er against  the  insurer  as  for  a  total  loss  of 
that  part  In  all  cases  where  part  of  a  carso 
has  been  treated  as  a  distinct  subject  of  in- 
surance, the  goods  lost  have  been  either  of 
a  different  kind  from  those  saved,  or  were 
valued  or  described  by  packages  or  other- 
wise so  as  to  distinguish  them.  Pierce  y. 
Columbian  Ins.  Co.,  96  Mass.  (14  AUen)  320, 
321. 

The  term  "total  loss,"  as  it  is  nsed  in 
a  marine  policy  against  total  loss  of  a  cargo, 
means  a  destruction  in  specie;  so  that  while 
some  of  the  component  elements  of  parts 
of  the  cargo  may  remain,  still  there  is  a  total 
loss  if  the  thing  insmred,  in  the  character  or 
description  by  which  it  was  so  insured,  la 
destroyed.  Thus,  a  machine  is  a  total  loss, 
though  parts  of  it  are  recovered  and  tender- 
ed to  the  insured.  Great  Western  Ins.  Co. 
V.  Fogarty,  86  U.  S.  (19  Wall.)  640,  043,  22 
Lw  m.  216. 

There  may  be  a  total  loss  of  cargo  with- 
out an  actual  annihilation  of  it;  and  when 
something  is  obtained  from  it  in  the  nature 
of  salvage.  Williams  v.  Kennebec  Mat  Ins. 
0>.,  31  Me.  455,  461-463. 

The  doctrine  of  total  loss  respecting  per- 
ishable articles  may  be  thus  briefly  stated: 
If  the  article,  or  any  part  of  it,  arrives  at 
the  port  of  destination  in  specie,  or  can,  with 
the  exercise  of  reasonable  diligence  and  care, 
be  carried  there  in  that  condition,  although 
it  may  be  worthless  there,  there  can  be  no 
total  loss.  If,  by  reason  of  the  perils  insured 
against,  no  part  of  it  can  be  carried  to  the 
port  of  destination  in  specie,  the  loss  is  to- 
tal. Where  potatoes  arrived  at  the  port  of 
distress^,  and  all  but  a  few  on  the  top  were 
greatly  injured  by  sea  water,  or,  to  use  the 
word  of  the  witness,  were  "mush/*  there 
was  a  total  loss.  Williams  v.  Kennebec  Mnt 
Ins.  Co.,  31  Me.  455,  461-463;  Hugg  ▼.  Au- 
gusta Ins.  &  Banking  C!o.,  48  U.  a  (7  How.) 
595,  605,  12  li.  Ed.  834. 

The  total  loss  which  in  the  law  of  marine 
insurance  wUl  authorize  the  insured  to  aban- 
don the  projected  adventure  and  throw  the 
loss  on  the  underwriter  may  arise  from  the 
mere  deterioration  of  a  cargo  by  any  of  the 
perils  insured  against;  if  the  deterioration  be 
ascertained  at  an  intermediate  port  of  ne- 
cessity, short  of  the  port  of  destination.  In 
such  case,  although  the  ship  be  in  a  capacity 
to  perform  the  voyage,  yet  if  the  voyage  be 
not  worth  pursuing,  or  the  thing  insured  be 
so  damaged  and  spoiled  as  to  be  of  little 
or  no  value,  the  insured  has  the  right  to 
abandon  the  projected  adventure  and  throw 
upon  the  underwriter  the  unprofitable  and 
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dlsafftroos  subject  of  insurance.  It  has 
therefore  been  beld  tbat  if  a  cargo  be  dam- 
aged in  tbe  course  of  tbe  voyage,  and  it  ap- 
pear that  what  has  been  saved  is  less  In 
Talue  tlian  the  amoont  of  the  freight;  it  Is  m 
clear  case  of  total  loss.  It  does  not,  however, 
appear  that  the  exact  quantum  of  damage 
which  shall  authorize  an  abandonment  as  for 
a  total  loss  has  ever  become  the  direct  sub- 
ject of  adjudication  In  the  English  court 
The  celebrated  treatise  Le  Ouideon,  c.  7,  art 
1,  considers  that  a  damage  exceeding  the 
moiety  of  the  value  of  the  thing  insured  la 
sufficient  to  authorize  an  abandonment  This 
rule  has  received  some  countenance  from 
more  recent  elementary  writers,  and  from 
Its  public  convenience  and  certainty  has 
been  adopted  as  tbe  governing  principle  in 
some  of  the  most  respectable  commercial 
states  of  the  Union,  and  perhaps  is  now  so 
generally  established  as  not  to  be  easily 
shaken.  Marcardier  v.  Chesapeake  Ins.  Co., 
12  U.  &  (8  Granch)  89,  47,  8  L.  Ed.  481. 

In  speaking  of  insurance  against  total 
loss  of  cargo,  it  was  held  that  the  Insurer 
could  not  be  liable  when  a  cargo,  or  a  part 
of  it  had  been  sent  on  by  the  insured,  and 
reached  the  port  of  destination.  Washington, 
J.,  says:  "If  the  property  arrive  at  the  port 
ef  discharge  reduced  in  quantity  or  value  to 
any  amount,  the  loss  cannot  be  said  to  be 
total  in  reality,  and  the  insured  cannot  treat 
It  as  total,  and  demand  an  indemnity  for 
partial  loss.  There  is  no  Instance  where  the 
insured  can  demand  as  for  a  total  loss  that 
he  might  not  have  declined  an  abandonment 
and  demand  a  partial  loss.  But  if  the  prop- 
erty Insured  be  included  within  the  memoran- 
dum, he  cannot  under  any  circiunstances 
call  upon  the  insurer  for  a  partial  loss,  and 
consequently  he  cannot  elect  to  turn  it  into 
a  total  loss."  Morean  v.  United  States  Ins. 
Gon  14  U.  8.  (1  Wheat)  219,  224,  4  L.  Bd.  75. 

The  term  'total  loss,*'  in  a  marine  policy 
coTering  a  total  loss  of  the  cargo  insured, 
consisting  of  hides,  does  not  include  a  loss 
of  the  hides,  consisting  of  many  thousand  in 
nmnber,  by  the  sinking  of  a  lighter,  when  all 
the  hides  save  800  are  recovered.  Biays  v. 
Chesapeake  Ins.  Co.,  11  U.  8.  (7  Cranch)  416, 
418,  3  L.  Bd.  389. 

"A  constructive  total  loss  of  a  ship  Is 
not  a  constructive  total  loss  of  the  cargo,  if 
the  cargo  arrives  safely  at  the  port  at  which 
It  may  be  sold  or  transshipped."  Taber  t. 
Chhia  Mut  Ins.  Co.,  181  Mass.  289,  261. 

TOUCH. 

The  general  principle  is  that  if  the  cove- 
vint  relate  to  the  mode  of  enjoying  the  leas- 
ed lands,  whether  for  the  benefit  of  the  re- 
version, or  of  other  lands  of  the  lessor,  or 
«f  a  business  conducted  elsewhere  by  him. 
It  is  a  covenant  which  In  the  language  of  the 


old  cases  touches  or  concerns  the  demised 
premises.  American  Strawboard  Co.  v.  Hal- 
deman  Paper  Co.  (U.  S.)  88  Fed.  619,  025,  27 
G.  C.  A.  634. 

The  word  'touching,'*  as  used  in  a  bill 
of  exceptions  stating  that  a  party  offered  in 
evidence  sundry  documents,  letters,  and  oth- 
er papers,  touching  the  premises  in  question 
and  matters  in  dispute,  means  simply  '*men- 
tioning."  Grati  t.  Grata  (Pa.)  4  Bawle,  411, 
431. 

Is  ntaiitlnie  Iaw. 

The  word  "touch**  and  its  derivatives  is 
in  a  sense  a  nautical  phrase.  It  is  defined 
thus:  '*To  come  or  to  attain  to;  to  arrive  at; 
to  reach;  as,  to  touch  their  natal  shore." 
And  its  use  is  illustrated  as  follows:  "To 
touch  at;  arrive  at;  or  come  to  this  state; 
as  in  sailing.  'The  next  day  we  touched  at 
Sidon.'  Acts,  xxxvii,  8."  The  word  "touch- 
ing,*' as  used  in  Act  May  6,  1882.  c.  126.  S  3. 
22  Stat  69  [U.  S.  Comp.  St  1901,  p.  1307], 
relating  to  the  touching  of  vessels  having 
Chiaese  laborers  on  board  at  any  port  of 
the  United  States,  is  used  to  signify  the  op- 
posite of  "stay.**  Calling  at  a  port  for  or- 
ders is  a  plain  case  of  touching  at  such  port 
In  re  Moncan  (U.  S.)  14  Fed.  44,  46. 

Where  a  vessel  makes  irregular  and  tran- 
sient visitation  to  a  port  in  course  of  her  voy- 
age to  various  ports,  she  is  said  to  touch  at 
each  of  the  ports  which  she  visits.  A  ves- 
sel plies  between  two  places;  she  may  touch 
at  many.  San  Francisco  v.  Talbot,  63  Cal. 
485,  487. 

liiberty  to  touch  at  certain  ports,  when 
given  in  a  marine  policy,  imports  that  such 
liberty  is  based  upon  a  purpose  to  be  accom- 
plished by  entering  such  ports,  which  is  to  be 
inferred  from  the  character  of  the  voyage, 
and  by  the  cargo  and  the  circumstances  and 
nature  of  the  adventure;  and  a  reasonable 
delay  at  the  authorized  port,  to  accomplish 
such  purpose,  is  not  a  deviation.  Arnold  v. 
Pacific  Mut  Ins.  Co.,  78  N.  T.  7,  19. 

A  marine  policy  giving  the  vessel  "lib- 
erty of  touching  at  Cape  Verde  Island  for 
stock**  on  her  outward  voyage  should  be  con- 
strued to  only  authorize  a  stopping  for  the 
purpose  of  provisioning  the  vessel  with  live 
stock,  such  as  is  usual  on  a  voyage  and  may 
be  procured  at  the  cape.  Maryland  Ins.  Co. 
V.  Le  Roy,  11  U.  S.  (7  Granch)  26,  81,  8  L. 
Bd.267. 

A  marine  policy  giving  tbe  insured  the 
right  to  touch  at  a  certain  port  does  not  Jus- 
tify trading  at  such  port  and  hence  trading 
will  be  a  deviation  which  will  avoid  the 
policy.  United  States  v.  The  Paul  Shear* 
man  (U.  S.)  27  Fed.  Cas.  467,  469. 

Arrival  fUstinsnlslied. 

See  "Arrive— ArrivaL** 
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TOtrOHXHG  PATENT  BIGHTS. 

^'Touching  patent  lights,*'  as  used  In 
Rev.  St  U.  S.  S  699,  giying  appellate  Jnrla- 
dlctlon  to  the  Supreme  Ck>urt  In  any  case 
touching  patent  rights,  means  a  case  in  which 
the  yalidlty  and  the  infringement  of  a  patent 
are  controyerted,  though  the  action  be  only 
upon  a  contract  by  which  the  pUtintiir  li- 
censed the  defendant  to  make  and  sell  a  pat- 
ented article,  and  not  a  suit  for  infringing 
the  plaintiff's  patent  St  Paul  Plow  Works 
T.  Starling,  8  Sup.  Ct  1827,  127  U.  S.  876,  32 
L.  Ed.  251. 

A  suit  against  a  patentee  for  spedflc 
performance  of  a  contract  alleged  to  have 
been  made  between  defendant  and  complain- 
ant, by  which  the  latter  was  to  have  the 
right  to  make  and  use  the  patented  article 
and  to  enjoin  defendant  from  interfering 
with  such  use,  is  not  a  suit  "touching  patent 
rights,"  within  the  meaning  of  the  statute 
giying  the  federal  courts  Jurisdiction  of  such 
suits.  Marsh  y.  Nichols,  Shepard  Sc  Ck>.,  11 
Sup.  Gt  798»  802,  140  U.  S.  844,  85  U  Bd. 
418. 


TOUS  MES  EFFETS. 

"Tons  mes  effets*'  means  "all  or  the 
whole  of  my  effects  and  property,'*  and,  as 
used  in  the  will  of  a  French  alien,  was  suffi- 
cient to  pass  the  entire  residuary  estate  of 
the  testator  to  the  beneficiary  under  the 
clause;  and  the  fact  that  such  words  were 
introduced  by  the  words  "my  carriage  and 
horses  Included"  was  not  for  the  purpose, 
and  did  not  haye  the  ^ect,  of  restricting  or 
qualifying  the  former  terms,  but  resulted 
only  from  the  testator's  anxiety  that  those 
articles  should  pass  under  the  general  term. 
Ennis  y.  Smith,  55  U.  8.  (14  How )  400,  400, 
14  L.  Ed.  472. 


TOW. 

Towboat  as  common  carrier,  see  "Oom- 
mbn  Carrier." 

To  tow  means  to  drag  a  yessel  forward 
in  the  water  by  means  of  a  rope  attached  to 
another  yessel,  and  implies  that  the  act  is 
done  by  those  on  board  of  the  latter.  Webst 
Diet;  Falconer,  Marine  Diet  The  tug  sim- 
ply furnishes  the  means  of  traction  to  the 
canal  boat,  which  must  be  steered  or  nayi- 
gated  by  those  on  board  of  her.  '*Nayigat- 
ing"  does  not  mean  **towIng."  Rey.  St  U.  S. 
S  4251  [U.  S.  Gomp.  St  1901,  p.  2929],  pro- 
yiding  that  "no  canal  boat  without  masts  or 
steam  power,  which  is  required  to  be  regis- 
tered, licensed,  or  enrolled,  shall  be  subject 
to  be  libeled  in  any  United  States  court  for 
the  waged  of  any  person  who  may  be  em- 
ployed on  board  thereof,  or  in  nayigating  the 
same^"  does  not  apply  to  a  claim  for  towing 


such  a  canal  boat    Ryan  t.  Hook  (N.  Y.) 
34  Hun,  185,  19L 

TOWAGfi. 

See  "Bxtraordinary  Towage." 

^'Towage"  seryice  Is  aid  rendered  In  the 
propulsion  of  a  yessel,  irrespectiye  of  any 
circumstances  of  peril.  The  H.  B.  Foster 
(U.  S.)  11  Fed.  Oas.  948;  The  Princess  AUce, 
8  W.  Bob.  18a 

In  The  Beward,  1  W.  Bob.  174^  177,  it 
was  said  by  Dr.  Lushington:  "I  apprehend 
that  mere  towage  serylce  is  confined  to  yes- 
sels  that  haye  receiyed  no  injury  or  damage, 
and  that  mere  towage  reward  is  payable  in 
those  cases  only  where  the  yessel  receiying 
the  senrice  is  in  the  same  condition  she  would 
ordinarily  be  in  without  haying  encountered 
any  damage  or  accident  It  is  distinguished 
from  salyage^  which  implies  some  degree  of 
danger  and  some  need  of  extraordinary  as- 
sistance." The  Athenian  (U.  8.)  8  Fed.  248, 
249.  Also  quoted  and  approyed  In  McGon- 
nochie  y.  Kerr  (U.  8.)  9  Fed.  60,  68;  The 
Alaska  (U.  S.)  28  Fed.  597,  007;  The  Cache- 
m\re  (U.  S.)  88  Fed.  518^  52L 

Towage  seryice  may  be  described  as  the 
employment  of  one  yessel  to  expedite  the 
yoyage  of  another,  when  nothing  more  is  re- 
quired than  the  accelerating  her  progress, 
and  it  is  confined  to  yessels  that  haye  receiy- 
ed no  injury  or  damage.  Towage,  like  pump- 
ing or  steering,  making  sail,  or  any  other 
ship  work,  may  occur  in  the  ordinary  course 
of  nayigatlon,  or  may  be  a  means  of  salyage; 
and  whether  it  is  to  be  paid  for  according  to 
a  quantum  meruit;  or  at  an  agreed  price,  or 
by  wages,  or  by  a  salyage  compensation, 
must  depend  upon  the  circumstances  under 
which  it  is  performed.  The  Plymouth  Bock 
(U.  S.)  9  Fed.  418,  418. 

Salvage  dlsttncnlslied. 

There  are  two  species  of  agreements 
which  may  be  entered  into  by  a  yessel 
whose  usual  occupation  is  to  tow  yessels 
from  one  place  to  another.  One  is  where 
she  meets  with  a  yessel  disabled,  and  under- 
takes for  any  sum  agreed  on  to  bring  the  yes- 
sel from  one  port  to  another,  or  to  a  place 
of  safety.  That  may  be  called  an  extraor- 
dinary towage.  "Ordinary  towage**  is  that 
which  takes  place  for  the  purpose  of  expe- 
diting a  yessel  on  her  yoyage,  either  home- 
ward or  outward.  The  KingiUoch,  26  Bng. 
Law  &  Eq.  590,  597. 

Towage  is  not  salyage,  and,  when  c<«- 
sidered  by  itself,  is  neyer  compensatlye  ex- 
cept on  the  principle  of  paying  according  to 
its  worth  for  work  and  labor  performed;  tliat 
is  to  say,  in  legal  phrase,  it  is  paid  for  on  the 
basis  of  quantum  meruit  pro  opere  et  Mxnn, 
The  Egypt  (U.  S.)  17  Fed.  859,  8701 
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Salyage*  as  diatingiiiabed  from  towage, 
Blmply  impUes  some  degree  of  danger  and 
need  of  aesistance  generally.  The  Athenian 
(U.  S.)  8  Fed.  248»  248. 

There  is  no  generic  difference  between 
towage  and  salvage.  In  the  absence  of  a 
contract,  the  towing  of  a  vessel  in-  peril  or 
disabled  is  salvage.  Baker  v.  Hemenway  (IT. 
8.)  2  Fed.  Gas.  468. 

As  distinguished  from  towage  salvage 
flimply  Implies  some  degree  of  danger  and 
need  of  assistance  generally.  The  mere  fact 
that  a  vessel  is  aground  is  enough  to  show 
that  she  is  in  a  situation  to  have  a  salvage 
service.  The  Athenian  (U.  8.)  S  Fed.  248» 
240. 

TOWARD. 

*rroward"  means  *ln  the  direction  to; 
wltti  direction  to;  in  a  moral  sense,  with  re- 
gard to;  regarding;  with  ideal  tendency  to; 
nearly."  Webst  Diet  As  used  in  the  stat- 
ute whldli  miikes  the  killing  of  a  human  be- 
ing, by  a  person  who  is  provoked  by  the  use 
of  insulting  language  toward  a  female  rela- 
tlve,  manslaughter,  it  does  not  require  that 
the  insulting  language  should  be  addressed 
to  the  female  personally*  but  any  insulting 
language  in  the  presence  of  the  relative  with 
reference  to  the  female  is  sufficient  Hudson 
V.  State,  6  Tex.  App.  606,  676,  82  Am.  Rep. 
608. 

A  testator  in  bequeathing  a  certain  sum 
hi  trust  to  his  grandchildren,  but  providing 
that  the  income  thereof  should  be  applied 
towards  their  education  and  support  in  the 
discretion  of  their  fathers,  assumes  that  the 
father  would  be  diarged  with  the  burden, 
and  signiflea  tliat  the  income  from  the  trust 
fond  was  designed  to  assist  in  the  dis- 
charging of  the  burden.  Dixon  v.  Bentley, 
26  Aa  194^  196,  60  N.  J.  Bq.  (6  Dick.)  87. 

The  word  'toward,"  as  used  in  the  stat- 
ute making  it  unlawful  for  any  person  over 
the  age  of  ten  years,  with  or  without  malice, 
purposely  to  point  or  aim  any  pistol  or  fire- 
arm at  or  toward  any  other  person,  means 
in  the  direction  of.  One  wlio  angrily  seeks 
another  sheltered  in  his  own  dwelling,  and 
purposely  points  a  gun  at  the  dwelling  house 
door,  telling  the  occupant  to  come  out  and 
threatening  to  shoot  him,  is  amenable  under 
this  statotBL  Umga  t.  State^  96  Ind.  114, 
11& 


TOWN. 

Bee    •'Cteunty    Town**;     ^Incorporated 

Town**;  ''School  Town." 
Any  toinit  see  "Any." 

It  may  be  said  that  the  term  "town**  now 
hidudes  almost  every  character  of  municipal 
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government  from  a  city  to  a  village,  includ- 
ing places  which  are  governed  by  a  conmiis- 
sion  with  some  municipal  governmental  pow- 
ers, and  designated  by  such  a  title;  and,  if 
the  functions  of  these  different  municipali- 
ties are  similar,  this  term  "town"  would  seem 
to  include  them  all.  Herrman  t.  Town  of 
Guttenborg,  48  Atl.  708,  704,  82  N.  J.  Law, 
606  (citing  Long  Branch  Police,  Sanitary  & 
Improvement  Gommissi<m  v.  Dobbins,  40  AtL 
699,  81  N.  J.  Law,  669). 

"Town,"  as  used  in  Act  March  22,  1896, 
providing  that  the  inhabitants  of  any  dis- 
trict lying  wholly  in  one  county,  and  liavlng 
a  population  exceeding  a  certain  number, 
may  become  incorporated  as  a  city,  but  such 
district  shall  not  include  any  territory  al- 
ready within  the  limits  of  any  incorporated 
dty  or  town,  means  every  species  of  munici- 
pal corporation  above  the  grade  of  town- 
ships. Stout  V.  Borough  of  Glen  Ridge,  86 
Aa  918»  914,  69  N.  J.  Law,  201. 

"Towns,"  as  used  in  Act  April  20,  1886 
(Laws  1886,  p.  243),  relating  to  the  construc- 
tion of  sewers  by  towns,  must  be  accepted  in 
its  broad,  generic  sense,  embracing  the  whole 
range  of  bodies  corporate,  less  than  coun- 
ties, established  for  local  government 
Brown's  Bstate  v.  Town  of  Union,  40  AtL 
682,  638,  62  N.  J.  Law,  142. 

"Towns,"  as  used  in  Const  art.  4^  I  7, 
par.  11,  providing  that  the  Legislature  shall 
not  pass  private  local  or  special  laws  reg- 
ulating the  internal  affairs  of  towns  and 
counties,  includes  all  municipalities,  from 
townsliips  up.  Burnet  v.  Dean,  46  Atl.  632, 
686,  60  N.  J.  Eq.  9  (citing  Van  Riper  v.  Par- 
sons, 40  N.  J.  Law  [11  Vroom]  1;  Pell  v. 
City  of  Newark,  Id.  660). 

In  the  historic  case  of  Van  Riper  v. 
Parsons,  40  N.  J.  Law  (11  Vroom)  1,  the  word 
*town"  was  given  a  significance  broad 
enough  to  include  every  municipality  in  the 
state.  Including  cities.  In  Pell  v.  City  of 
Newark,  Id.  660,  Chief  Justice  Beasley, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals, said  that  the  word  "towns,"  standing 
in  its  generic  sense,  embraced  townships  as 
well  as  cities,  "and  all  other  places  corpo- 
rate established  for  local  government  of  the 
same  grade  as  these,  and  also  those  of  an 
inferior  order,  if  any  such  there  be."  In 
Banta  v.  Richards,  42  N.  J.  Law  (18  Vroom) 
497,  Mr.  Justice  Dixon,  speaking  for  the 
court  said:  "The  word  used  in  the  law 
throughout  is  town.'  Thin  is  a  word  of 
varying  significance.  •  *  •  But  so  un- 
certain is  this  term  'town'  that  a  construc- 
tion that  rested  upon  the  word  alone  would 
be  quite  unsatisfactory."  And  the  opinion 
held,  in  conclusion,  that  townships  were  not 
included  among  towns  in  the  act  under  con- 
sideration. In  Brown  v.  New  York  &  N.  J. 
Telephone  Co.»  49  N.  J.  Law  (20  Vroom)  624^ 
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9  Atl.  754,  the  same  learned  Jurist  said: 
"The  Import  of  the  word  town*  In  our  legis- 
lation l8  so  variable  that  its  signification  In 
any  particular  enactment  must  largely  de- 
pend upon  the  occasion  and  purpose  of  the 
law;"  holding  in  conclusion  that  in  the  stat- 
ute under  consideration  'the  word  town' 
should  receive  an  interpretation  broad 
enough  to  include  all  such  places,  whether 
they  were  formally  styled  'towns,*  town- 
ships,* 'boroughs,*  or  'villages.'  '*  In  Stout  ▼. 
Borough  of  Glen  Ridge,  35  Atl.  913,  59  N.  J. 
Law,  201,  Mr.  Justice  Magle  said:  "It  is  un- 
deniable that  the  word  town'  has  been  used 
In  our  legislation  in  different  senses;"  con- 
cluding that  in  the  act  under  review  it  in- 
cluded every  species  of  municipal  corpora- 
tion below  that  of  city  and  above  that  of 
township.  In  Brown's  ESstate  v.  Town  of 
Union,  '40  Atl.  632,  62  N.  J.  Law,  142,  Mr. 
Justice  Van  Syckel  held  that  "the  word 
towns'  embraced  the  whole  range  of  bodies 
corporate,  less  than  counties,  established  for 
local  government.*'  And  in  Long  Branch  Po- 
lice, Sanitary  &  Improvement  Commission  y. 
Dobbins,  61  N.  J.  Law,  659,  40  Atl.  599,  in 
the  opinion  of  the  Court  of  Errors  and  Ap- 
peals, delivered  by  Judge  Nixon,  it  was  said 
arguendo:  "If  Long  Branch  is  not  a  vil- 
lage, it  certainly  is  a  town."  Bliss  v.  Wool- 
ley,  52  Atl.  835,  838,  68  N.  J.  Law,  61. 

The  word  'town'*  is  generic,  compre- 
hending cities.  It  was  so  held  in  the  case 
of  Flinn  v.  State,  24  Ind.  286.  In  Chit  Bl. 
top  pages  81,  82,  the  word  "town"  is  defined 
as  follows:  "The  word  'town*  or  Vill*  has 
indeed,  by  the  alteration  of  times  and  lan- 
guage, now  become  a  generic  term,  compre- 
hending in  it  the  several  species  of  cities, 
boroughs,  and  common  towns.'*  Where 
towns  are  vested  with  the  power  of  local 
self-government,  cities  are  also  included  un- 
der such  designation  and  entitled  to  local 
self-government  State  v.  Denny,  21  N.  B. 
274,  278,  118  Ind.  449,  4  L.  R.  A.  65. 

The  word  'town'*  is  ambiguous.  It  may 
mean  either  a  corporation,  or  simply  a  col- 
lection of  people,  independent  of  the  fact  of 
incorporation.  A  town  is  a  collection  of  peo- 
ple, and  it  may  be  either  an  incorporated  or 
an  unincorporated  town;  so  that  in  the  title 
to  alter  and  amend  the  several  acts  incor- 
porating the  town  of  S.,  and  conferring  upon 
the  town  of  S.  a  municipal  government,  if 
the  expression  "town"  was  used  in  the  sense 
of  a  corporation  of  that  name,  the  purpose 
of  the  act  might  be  simply  to  change  the 
laws  in  reference  to  that  corporation  with- 
out changing  the  character  of  the  corpora- 
tion. On  the  other  hand,  if  the  town  re- 
ferred to  in  the  title  is  simply  a  collection 
of  people  within  the  territory  commonly 
known  as  the  ^town  of  S.,"  then  any  legisla- 
tion having  the  effect  of  conferring  upon 
these  people  a  municipal  government,  wheth- 
er that  government  be  a  town  or  a  city  gov- 


ernment, would  be  authorized  by  the  titter 
Sessions  y.  State,  41  S.  B.  259,  260,  116  6a. 
1& 

The  term  'town"  signifies  an  aggrega- 
tion of  inhabitants  and  a  collection  of  oc- 
cupied dwellings  and  other  buildings;  and 
in  a  private  action  to  abate  a  nuisance^ 
where  it  is  necessary  to  aver  the  existmce  or 
nonexistence  of  other  property  than  plain- 
tiff's, an  allegation  that  the  premises  alleged 
to  be  injured  are  in  a  certain  town  gives  rise 
to  the  presumption  that  there  are  other  in- 
habitants and  owners  of  property  therein. 
Siskiyou  Lumber  &  Mercantile  06.  r.  Bos- 
tel,  121  Cal.  511,  513,  53  Pac.  1118,  U19. 

The  legal  municipal  corporations  in  Ohio 
are  cities,  villages,  and  hamlets;  bat  with 
utter  propriety  of  language  it  may  be  said 
there  are,  all  over  the  state,  towns,  both  in- 
corporated and  unincorporated.  And  it  is 
very  evident  that  the  Legislature  in  this  act 
(Laws  1891;  88  Ohio  Laws,  p.  95),  providing 
that  all  market  houses,  squares,  etc.,  belong- 
ing to  any  town,  etc.,  shall  be  exempt  from 
taxation),  was  not  speaking  with  reference  to 
the  legal  classification  of  municipal  corpora- 
tions, so  as  to  require  terms  of  legal  pre- 
cision, but  was  making  general  provisions, 
applicable  to  towns  in  the  popular  sense.  In 
strictness,  there  has  been  no  municipality 
in  this  state  for  a  long  time  legally  known  as 
a  "town,"  yet  all  the  while  there  are  and 
have  been  aggregations  of  houses  and  in- 
habitants known  as  "towns,"  and  the  line 
that  marks  the  size  of  an  aggregation  of 
this  kind  so  as  to  include  or  exclude  It  from 
the  general  term  'town"  is  not,  and  nev» 
has  been,  well  drawn.  City  of  Toledo  v. 
Yeager,  8  Ohio  Cir.  Ct  R  318,  ^3,  6  O.  C. 
D.  273,  276. 

Any  mnnidpal  subdivision  of  a  county, 
less  than  a  city,  is  included  within  either 
of  the  terms  'town"  and  "village,"  as  is 
clearly  apparent  from  the  legislation  of  the 
state  from  the  adoption  of  Rev.  St  1887,  to 
the  present  Our  interpretation  of  these 
statutes  is  borne  out  by  Town  of  Bnfield  v. 
Jordan,  119  U.  a  680,  7  Sup.  Ct  358,  30  L. 
Bd.  523.  Brown  v.  Village  of  Qrangeville,  71 
Pac  151,  152,  8  Idaho,  784. 

A  town  is  a  civil  and  political  corpora- 
tion established  for  municipal  purposes.  In- 
habitants of  Mllford  y.  Godfrey,  18  Mass. 
a  Pick.)  91,  97. 

"Town"  is  a  generic  word.  Of  the 
genus,  cities  and  boroughs  are  species.  New 
Tork  &  L.  R.  R.  Co.  v.  Drummond,  46  N.  J. 
Law  a7  Vroom)  644,  64a 

As  any  oolleetioB  of  lioiues. 

The  word  'town*'  was  originally  from 
the  Anglo-Saxon  "tun,"  "an  Inclosure,"  and 
meant  a  collection  of  houses  inclosed  by  a 
walL    When  used  in  the  title  of  an  act  for 
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the  Incorporation  of  towns  and  ylllaget  It 
win  be  presumed  to  haye  been  osed  In  its 
ordinary  acceptation  as  meaning  an  aggrega- 
tion of  houses  and  Inhabitants  more  or  less 
compact  Territory  t.  Stewart,  23  Pac.  405, 
406, 1  Wash.  St  98,  8  L.  B.  A.  106. 

The  dictionaries  tell  us  that  the  word 
'town**  signifies  any  walled  collection  of 
houses.  Johnson.  But  that  is  its  antique 
meaning.  By  modem  use  It  is  said  to  be  ap- 
plied to  an  undefined  collection  of  houses  or 
habitations,  also  to  the  inhabitants,  emphatic- 
ally to  the  metropolis.  Again,  a  town  is  any 
collection  of  houses  larger  than  a  village, 
or  any  number  of  houses  to  which  belongs  a 
regular  market,  and  is  not  a  city.  Johnson; 
Webster;  Ogilvle.  In  New  York  and  New 
England,  towns  are  political  units  of  terri- 
tory Into  which  the  county  is  subdivided, 
and  answer  politically  to  parishes  and  hun- 
dreds in  England,  but  are  vested  with  great- 
er powers  of  local  government  In  Mary- 
land and  most  of  the  southern  states,  the 
word  *town"  is  used  in  a  broad  sense  to  in- 
clude all  collections  of  houses,  from  a  city 
down  to  a  village.  In  Delaware  the  counties 
are  snbdivided  Into  hundreds;  the  words 
"town"  and  •'village"  being  Indiscriminately 
applied  to  collections  of  houses.  Town  of 
Enfield  v.  Jordan,  7  Sup.  Ot  858,  361,  119 
U.  &  680,  80  L.  Bd.  523. 

'Tbwn,"  as  used  in  Pen.  CMe,  I  415, 
proTidhig  that  every  person  who  runs  a 
liorse  race  or  fires  a  gun  or  pistol  upon  any 
of  the  public  highways  of  any  Incorporated 
town  shall  be  punished  by  a  certain  fine,  ete, 
is  nsed  in  the  sense  of  a  collection  of  dwell- 
ings, such  as  constitute  a  village  (unincorpo- 
rated).   Bx  Parte  Foley,  62  Gal.  508,  511. 

'Town,"  as  used  in  Act  April  29,  1897, 
entitled  "An  act  to  compile  the  several  acts 
incorporating  the  town  of  Shelbyvllle,  and 
the  several  acts  amendatory  thereto,  into  one 
act,  and  to  amend  the  same,  and  repeal  the 
acts  in  conflict  with  this  act,"  will  be  con- 
ttmed  In  the  ordinary  and  colloquial  sense 
of  a  collection  of  houses  occupied  by  people, 
referring  to  the  county  town  of  that  name  as 
BQch,  and  not  as  the  name  of  a  corporate 
entl^.  Cooper  v.  Town  of  Shelbyvllle 
(Tenn.)  57  8.  W.  429,  434. 

On  the  trial  of  an  indictment  against 
the  tampike  trustees  for  erecting  a  gate 
within  the  town  of  T.,  the  Judge  directed 
that  the  word  'town"  was  to  be  taken  In  Its 
popular  sense  of  a  collection  of  houses,  and 
that  they  were  to  consider  whether  the  spot 
where  the  gate  stood  was  so  surrounded  by 
houses  that  the  Inhabitants  might  fairly  be 
Bald  to  dwell  together;  the  fact  of  the  houses 
being  separated  by  gardens  not  preventing 
them  from  lying  together.  Beg.  r.  Oottle^  8 
fing.  Law  ft  Bq.  474. 

"Town,"  as  used  In  8  ft  4  Vict  c  86,  a 
local  and  personal  act  creating  trustees  of 


certain  turnpike  roads  which  were  described 
by  definite  points  as  some  in  the  town  of 
T.,  and  which  act  was  to  be  in  operation  for 
81  years,  and  declared  that  it  should  not  be 
lawful  for  the  trustees  to  continue  or  erect 
any  turnpike  or  tollgate  roads  across  the 
said  roads  in  the  towns  of  T.  and  W.  or  in 
any  other  town,  must  be  understood  in  a  pub- 
lic sense  as  a  congregation  of  houses,  and 
not  of  the  town  as  it  existed  at  the  passing 
of  the  act    Beg.  t.  Cottie,  16  Q.  B.  412,  421. 

In  considering  a  statute  of  New  Jersey 
declaring  that  "nothing  in  this  act  contained 
shall  be  construed  to  extend  to  narrowing, 
widening,  or  altering  any  street  in  any  of 
the  cities,  towns,  or  villages  In  this  state," 
etc.,  the  chancellor  said:  "In  giving  a  con- 
struction to  this  section  of  the  act,  some 
difficulty  may  occur  In  defining  what  the 
act  means  by  town*  and  •village.*  The  word 
town*  is  not  here  used  as  synonymous  with 
township.'  The  whole  state  is  divided  into 
counties,  and  the  counties  subdivided  into 
townships;  so  that,  If  we  construe  town*  to 
mean  the  township,'  the  whole  act  would 
be  defeated.  It  was  obviously  the  Intention 
of  the  Legislature  to  protect  .the  established 
streets  In  the  settled  towns  and  villages  of 
the  state  from  the  operation  of  the'  act  Oer- 
tainly,  no  one  can  contend  for  a  more  liberal 
definition  of  the  term  town'  than  that  of  a 
collection  of  two  or  more  Inhabited  dwell- 
ing houses.  The  mere  fact  of  50  or  100  acres 
of  land  being  mapped  out  into  streets  and 
building  lots  cannot  make  a  town."  Holmes 
V.  Jersey  City,  12  N.  J.  Bq.  a  Beasl.)  299, 
304,306. 

"The  terms  'plantation,'  town,'  and 
township'  seem  to  have  been  used  In  the 
early  colonies  of  Massachusetts  almost  in- 
discriminately to  indicate  a  cluster  or  body 
of  persons  Inhabiting  near  each  other,  and 
when  they  became  designated  by  name  cer- 
tain powers  were  conferred  upon  them  by 
general  orders  and  laws,  such  as  to  manage 
their  own  prudential  concerns,  to  elect  depu- 
ties, and  the  like,  which  in  effect  made  them 
municipal  corporations,  and  no  forma]  acts 
of  incorporation  were  granted  until  long  aft- 
erwards." Commonwealth  v.  City  of  Box- 
bury,  75  Mass.  (9  Gray)  451,  486. 

The  word  'town"  does  not  necessarily 
include  only  that  part  of  an  aggregation  of 
dwelling  houses  which  Is  within  the  corpo- 
rate limits,  but  usually  has  reference  merely 
to  a  geographical  location,  without  regard 
to  the  corporate  limits.  An  agreement  to 
locate  a  college  at  a  certain  town  does  not 
necessarily  mean  within  the  corporate  limits 
of  the  town,  as  coDtradistingulshed  from 
that  town  lying  beyond  the  cori)orate  limits. 
Bogers  v.  Galloway  Female  College,  44  S.  W. 
454,  456,  64  Ark.  627,  39  L.  B.  A.  6361 

The  word  'town,"  as  used  In  Sayles' 
Ann.  8t  art  541a,  allow  ing  towns  and  plan- 
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tatlons  to  incorporate  for  school  purposes 
only,  means  a  collection  of  Inhabited  houses. 
The  word  carries  with  it  the  idea  of  a  con- 
siderable aggregation  of  people  living  in 
close  proximity.  A  town  population  is  dis- 
tinguished from  a  rural  population,  which 
is  understood  to  signify  a  population  scat- 
tered over  the  district  engaged  in  agricul- 
tural pursuits  or  some  other  occupation  re- 
quiring some  considerable  territory  for  its 
support  Therefore  a  tract  of  land  contain- 
ing 28  square  miles,  not  more  than  .2  of 
which  are  coyered  by  a  town,  can  be  incorpo- 
rated for  school  purposes  only.  State  ▼.  Edi- 
son, 76  Tez.  802,  IB  S.  W.  263,  7  K  R.  A. 
783. 

As  A  oiTll  dlTlaioa  of  tenltoiT* 

A  town,  under  the  township  organisa- 
tion system  of  the  state  of  Illinois,  is  a  dyil 
subdivision  of  a  county,  being  created  as  a 
subordinate  agency  in  the  administration  of 
the  general  state  and  local  government;  the 
distinction  between  such  a  town  and  other 
chartered  municipal  corporations  proper, 
sometimes  denominated  "towns,"  being  that 
a  chartered  town  or  village  is  given  corpo- 
rate existence  at  the  request  or  by  the  con- 
sent of  the  Inhabitants  thereof,  for  the  in- 
terest; advantage,  or  convenience  of  the  lo- 
cality and  its  people,  while  a  town  under 
township  organization  is  created  almost  ex- 
clusively with  a  view  to  the  policy  of  the 
state  at  large,  for  purposes  of  political  or- 
ganization and  as  an  agency  of  the  state  and 
county,  to  aid  in  the  civU  administration  of 
affairs  pertaining  to  the  general  administra- 
tion of  the  state  and  county  government,  and 
is  imposed  upon  the  territory  included  with- 
in it  without  consulting  the  wishes  of  the 
inhabitants  thereof.  People  v.  Martin,  53 
N.  B.  309,  312,  178  111.  611;  Phillips  v.  Town 
of  Scales  Mound,  63  N.  B.  180,  182,  105  111. 
863. 

The  word  **town,"  philologically  consid- 
ered, is  a  change  in  the  orthography  and 
pronunciation  of  the  Anglo-Saxon  word 
••tun,"  from  the  verb  "tyan,"  meaning  to  in- 
close; and  ••town,"  therefore,  means  an  in- 
elosure.  It  was  used  to  denote  a  garden  in- 
closed by  a  hedge,  or  a  collection  of  houses 
inclosed  by  a  wall.  Zeirs  Popular  Bncydo- 
pedia  and  Johnson's  New  Universal  Encyclo- 
pedia. Its  general  and  customary  usage  in 
England,  as  denoting  a  collection  of  houses 
or  hamlets  between  a  village  or  city,  or  its 
stricter  legal  or  civil  meaning,  as  denoting  a 
civil  corporation  of  larger  territory,  which 
might  include  a  village  or  dty,  are  some- 
what foreign  to  the  use  of  the  word,  and  the 
civil  and  territorial  subdivision  or  organiza- 
tion which  it  is  used  to  signify  in  this  coun- 
try. Its  first  use  in  this  country  was  to  de- 
fine the  original  or  primary  dvll  or  govern- 
mental organizations  of  the  early  colonists  of 
New  England,  who  knew  by  bitter  experi- 
ttiee  the  oppressive  tyranny  of  Imperial  law, 


and  who  desired,  above  all  things,  to  be  gov- 
erned not  only  by  laws  made  by  themselves 
in  primary  assembly,  but  having  a  limited 
and  local  application  to  their  wants  in  small 
and  independent  communities.  It  can  be 
seen  that  in  the  very  nature  and  uses  of  such 
a  local  government  the  town  must  be,  first, 
of  limited  territorial  extent;  second,  of  com- 
pact and  contiguous  territory;  third,  its 
boundary  must  be  clearly  defined  and  con- 
tinuous; and,  fourth,  it  should  embrace  with- 
in its  government  only  those  having  a  unity 
or  similarity  of  interests.  In  New  England, 
towns  having  been  the  first  local  dvil  gov- 
ernments, and  antecedent  to  the  formation 
of  counties,  the  counties  were  made  by  a 
consolidation  of  its  towns.  In  the  western 
states,  however,  when  an  organic  law  is  first 
made  for  the  government  of  the  whole  tei^ 
ritory,  or  a  constitution  is  formed  for  the 
whole  state^  counties  are  formed  first,  and 
towns  within  them  afterwards;  but  the  same 
original  idea  and  meaning  of  the  town  re- 
main the  same,  and  that  is  ''a  subdivision  of 
a  county,"  as  defined  in  Johnson's  New  Uni- 
versal Encyclopedia,  and  '•subdivision  of  a 
county,  as  a  parish  is  part  of  a  subdivision 
of  a  diocese."  "In  popular  usage,  in  Amei^ 
ica,  the  whole  territory  within  certain 
limits."  Imperial  Diet  Webst»  defines 
town  as  "an  inclosure;  the  whole  t^ritory 
within  cwtaln  limits."  In  Abbott's  Law 
Dictionary  it  is  defined  as  ••a  walled  place  or 
borough."  Finch,  80.  All  these  definitions 
of  ••town"  are  strangely  expressive  of  com- 
pactness, adjacency,  and  contigoity,  such 
as  ••inclosure,"  ••whole  territory  within  cer- 
tain limits,"  ••defined  portion  of  the  state," 
and  ••a  subdivlBion  of  a  county."  A  town,  in 
its  name  and  uses,  conveys  the  very  idea  of 
locality,  vidnity,  vicinage,  and  convenience. 
A  town  is  a  subdivision,  in  the  singular;  not 
subdivisions,  or  many  subdivisions,  in  the 
plural.  Aside  from  these  definitions,  all  of 
which  appear  to  be  conclusive  of  the  ques- 
tion, there  is  much  force  in  the  general  and 
almost  invariable  usage,  in  this  country  at 
least,  in  the  organization  of  towns  and  counr 
ties,  as  in  precincts,  districts,  dties,  and  vil- 
lages, in  forming  them  of  adjacent  and  c<m- 
tiguous  territory.  Chicago  &  N.  W.  By.  Co. 
V.  Town  of  Oconto.  6  N.  W.  607,  608»  GO  Wis. 
180,  36  Am.  Rep.  840. 

Every  borough  or  dty,  says  Tomllnson, 
is  a  town.  Tom.  Law  Diet  The  greater 
necessarily  includes  the  lesser,  for  a  dty  be- 
gins as  a  village,  extends  into  a  town,  and 
afterwards  becomes  a  dty  by  Incorporatloii 
or  otherwise,  for  there  are  dties  that  were 
never  incorporated.  Co.  Litt  109,  with  Ha^ 
grave's  Notes,  2,  3.  The  word  ••town,"  ac- 
cording to  Blackstone,  has  by  alteration  of 
times  and  language  become  a  generical  term, 
comprehending  under  it  the  several  spedes 
of  dties,  boroughs,  etc.;  and  he  adds,  "A 
city  is  a  town  incorporated."  1  Bl.  Comm. 
114.    In  common  parlance  the  word  is  fre- 
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(piently  applied  to  cities,  as  'neaying  town*** 
"coming  to  town,"  "out  of  town,"  etc  In 
the  state  of  New  York  they  have  the  po- 
litical diTlsion  of  towns,  cities,  and  incor- 
porated Tillages,  and  that  that  particnlar  po- 
litical diTision  is  what  is  meant  by  the  word 
nown"  may  in  a  giyen  case  be  apparent 
from  the  purpose  of  the  statute.  Board  of 
Cbm'rs  of  Public  Charities  and  Ck)rrection  of 
aty  of  New  York  ▼.  McGurrin  (N.  Y.)  6 
Daly,  349,  SS6. 

Towns,  in  Maine^  as  in  the  other  New  I 
England  states,  are  territorial  diyisions  into 
wbich  the  territory  of  the  state  is  divided  by 
tbe  Legislature  for  political  purposes  for  the 
more  convenient  and  effectual  administra- 
tion of  ewtain  functions  of  political  govern- 
ment The  inhabitants  of  the  particular  ter- 
rltoiy  are  made  a  political  agency,  and  po- 
litical duties  and  liabilitiea  for  purposes  of 
administration  are  imposed  upon  them,  even 
without  their  consent  They  are  not  a  vol- 
antary  association.  They  cannot  escape  the 
duties  and  burdens  imposed  except  by  a  re- 
moval of  themselves  and  their  property  from 
the  town  taritory.  It  is  clear  that  such 
agencies  are  subject  to  such  duties  and  11- 
al^tles  only  as  are  expressly  or  by  neces- 
sary implication  imposed  upon  them  by  the 
Legislature  to  effectuate  the  purpose  of  their 
creation.  The  powers  of  a  town  over  the 
Inhabitants  and  property  within  its  territory 
are  correspondingly  limited  to  such  as  are 
necessary  for  the  efficient  discharge  of  those 
dntles  and  liabilities;  and  even  these  limited 
powers  are  to  be  exercised  upon  the  citizen 
and  his  property  only  with  such  precautions 
and  in  such  manner  as  may  be  prescribed  by 
the  state.  Lov^oy  v.  Inhabitants  of  Fox- 
eroft,  40  Atl.  141,  142,  91  Me.  807. 

'Towns"  are  only  political  subdivisions 
of  the  state  made  for  the  convenient  admin- 
istration of  the  government.  They  are  com- 
ponent parts  of  the  state,  and,  aggregately 
taken,  are  the  state  (Wooster  v.  Plymouth, 
82  N.  H.  206),  constituting  a  portion  of  the 
8oy»elgn  power  of  the  state.  A  municipal 
corporation  Is  therefore  not  subject  to  a 
light  of  action  against  itself  unless  the  right 
ia  conferred  by  statute  In  the  exercise  of  the 
entire  control  over  municipalities  with  which 
the  Legislature  Is  invested  by  the  Ck>nstita- 
tlon.  I>avi8  V.  Town  of  Bumney,  88  Atl.  18, 
19,  er  N.  H.  691. 

Towns  in  Connecticut  and  in  other  New 
England  states  differ  from  trading  corpora- 
tions, and  even  from  municipal  corporations 
etoewhere.  They  are  territorial  corporations 
Into  which  the  state  is  divided  by  the  Leg- 
ialatnre  for  political  purposes,  and  for  the 
convenient  administration  of  government 
They  have  only  those  powers  which  have 
heen  expressly  conferred  on  them  by  stat- 
ute, or  which  are  necessary  for  conducting 
mrmicipal  affairs,  and  are  what  are  known  as 
"qoasi  eorporationfl."    In  Gonnecticttt,  Mass- 


achusetts and  Maine,  by  common  law  or  im- 
memorial usage  the  property  of  any  inhabit- 
ant might  be  taken  on  execution  on  a  Judg- 
ment against  the  town.  The  town  could  not 
make  a  contract,  or  authorize  any  officer  or 
agent  to  make  one  in  its  behalf,  except  by 
vote  in  a  town  meeting  duly  notified  or 
warned.  Town  of  Bloomfield  v.  Charter 
Oak  Bank,  7  Sup.  Ct  865,  869,  121  U.  S. 
121,  80  L.  Ed.  928  (citing  Atwater  v.  In- 
habitants of  Town  of  Woodridge,  6  Conn. 
223,  228,  16  Am.  Dec.  46;  McLoud  v.  Selby, 
10  Conn.  890,  27  Am.  Dea  689;  Beardsley 
V.  Smith,  16  Conn.  868,  41  .Am.  Dec.  148; 

5  Dane,  Abr.  158;  Chase  v.  Merrimack  Bank, 
86  Mass.  [19  Pick.]  664,  569,  31  Am.  Dec. 
163;  OaskiU  v.  Dudley,  47  Mass.  [6  Mete] 
546,  89  Am.  Dec.  750;  Adams  v.  Wlscas- 
set  Bank,  1  Me.  [1  Greenl.]  361,  10  Am.  Dec. 
88;  Femald  v.  Lewis,  6  Me.  [6  Greenl.]  264; 
Hopkins  V.  Town  of  Elmore,  49  Yt  176; 
Gen.  Laws  N.  H.  1878,  c.  239,  f  8;  Reynolds 
V.  Inhabitants  of  New  Salem,  47  Mass.  [6 
Mete.]  340;  Third  School  Dlst  in  Stoughton 
V.  Atherton,  63  Mass.  [12  Mete]  105;  Moor 
V.  Newfleld,  4  Me.  [4  Greenl.]  44;  DiU.  Mun. 
Corp.  U  28-30,  26&-268). 

*'Town"  is  defined  by  Laws  1890,  c.  669, 
f  2,  as  a  municipal  corporation  comprising 
the  inhabitants  within  its  boundaries,  and 
formed  for  the  purpose  of  exercising  such 
powers  and  discharging  such  duties  of  the 
local  government  and  the  administration  of 
public  affairs  as  have  been  or  may  be  con- 
ferred or  imposed  on  it  by  law,  and  will 
not  be  held  to  continue  in  existence  de- 
tached, overlooked,  shreds  of  territory  des- 
titute of  inhabitants,  which  were  left  when 
the  town  was  organized  into  a  city  and  a 
town.  Town  of  Watervliet  v.  Town  of  Co- 
lonic, 60  N.  Y.  Supp.  487,  490,  27  App.  Dlv. 
894. 

••Town,"  as  used  in  Const  art  11,  i 
8,  providing  that  laws  may  be  passed  pro- 
viding for  organization  for  municipal  and 
other  town  purposes,  denotejs  what  is  con- 
veniently' spoken  of  as  the  '*New  England 
town" — ^that  is,  a  portion  of  the  state  bound- 
ed by  geographical  lines  to  which  to  a 
greater  or  less  extent  the  power  of  self- 
government  is  committed.    State  v.   Sharp, 

6  N.  W.  408,  27  Minn.  88. 

A  town  is  not  a  business  or  a  charitable 
organization.  It  is  simply  a  political  organi- 
zation, created  as  a  convenient  agent  for 
the  performance  of  certain  governmental 
duties  and  purposes.  Its  powers  are  almost 
entirely  political,  and  are  properly  limited 
to  Its  dutiea  It  has  only  such  control  over 
the  citizen  and  his  money  or  property  as  is 
expressly  granted  to  it  and  is  necessary  to 
the  performance  of  its  duties  to  the  public. 
Indeed,  a  town  is  only  a  trustee  for  the  pub- 
lic. It  does  not  own  the  money  in  its  treas- 
ury, nor  the  municipal  property  generallyf 
but  holds  them  in  trust  for  the  public,  and 


TOWN 


7024 


TOWN 


snbject  to  public  control  through  the  Legis- 
lature. Thorndlke  y.  Inhabitants  of  Gam- 
den,  10  Atl.  95,  82  Me.  39,  7  L.  R.  A.  463 
(citing  DHL  Mun.  Ck>rp.  f  61;  Meriwether  ▼. 
Garrett,  102  U.  S.  472,  26  L.  Ed.  197). 

Towns  are  political  subdiyislons  formed 
for  the  purpose  of  aiding  in  carrying  on  the 
government  of  the  state.  In  laying  out 
highways  by  their  selectmen,  they  act  as 
mere  Instrumentalities  of  the  government 
for  the  benefit  of  the  public.  Lynch  v.  Town 
of  Rutland,  29  Atl.  1016,  66  Vt.  670  (citing 
State  V.  Town  of  Burlington,  36  Vt  621; 
Welsh  ▼.  Village  of  Rutland,  56  Vt  228,  48 
Am.  Rep.  762;  Bates  v.  Same,  62  Vt  178,  20 
Atl.  278,  9  L.  R.  A.  363,  22  Am.  St  Rep.  95; 
Buchanan  v.  Town  of  Barre,  66  Vt  129,  28 
AtL  878,  23  L.  R.  A.  488,  44  Am.  St  Rep. 
829;  School  Dlst  No.  1  of  Weybrldge  ▼. 
Town  of  Bridgeport,  63  Vt  383,  22  Atl.  570), 

Towns  are  quasi  corporations,  and  In 
their  characteristic  qualities  radically  differ 
from  trading  and  commercial  corporations  as 
to  the  liability  arising  from  acts  of  agents. 
And  in  some  essentials  towns  differ  from  or- 
dinary municipal  corporations,  whose  char- 
tered powers  are  conferred  at  the  request  of 
the  inhabitants,  and  to  effectuate  in  some  de- 
gree and  to  some  extent  purposes  not  pub- 
lic or  governmental.  Public  duties  and  obli- 
gations are  cast  upon  towns  by  the  legisla- 
tive power  without  reference  to  the  will  of 
the  inhabitants  of , the  town.  E2very  inhabit- 
ant of  the  town  is  a  member  of  the  quasi 
corporation,  and  his  individual  property  may 
be  levied  upon  to  satisfy  executions  against 
the  town.  Turney  v.  Town  of  Bridgeport, 
12  Atl.  620,  521,  55  Oonn.  412  (citing  Web- 
ster V.  Town  of  Harwinton,  32  Gonn.  131; 
White  V.  Town  of  Stamford,  37  Gonn.  578, 
586;  Town  of  East  Hartford  ▼.  American 
Nat  Bank,  49  Gonn.  639,  653). 

As  an  estate. 

In  Ireland,  it  is  frequent  to  describe 
the  lands  of  great  estates,  even  in  their  set- 
tlements, as  '*towns."  The  word  appears  to 
be  a  common  and  known  description,  and,  in 
a  description  in  ejectment  of  a  "town  and 
tenement,"  the  words  were  synonymous 
terms.    Gottlngham  v.  Rex,  1  Burr.  623,  629. 

As  tncorporated  towns. 

The  word  "town"  shall  be  construed  to 
mean  an  Incorporated  town  containing  a 
population  of  less  than  6,000.  Gode  Va.  1887, 
f  6  [1  Gode  Va.  1904,  p.  8,  fi  6,  subd.  16]. 

"Town,"  as  used  in  Act  June  16,  1883, 
authorizing  the  corporate  authorities  of 
towns,  cities,  and  villages,  and  county 
boards,  to  issue  licenses  to  sell  liquors, 
means  incorporated  towns,  and  does  not  In- 
clude a  town  created  under  a  township  or- 
ganization. People  V.  Town  of  Thornton,  67 
V.  B.  841,  845,  186  111.  162. 


"Town,"  as  used  in  Laws  1895,  c.  172, 
requiring  the  corporate  authorities  of  any 
"village,  town,  or  city"  to  establish  voting 
precincts  convenient  for  the  inhabitants,  re- 
fers to  an  incorporated  municipality.  Stem- 
per  ▼.  Higgins,  87  N.  W.  95,  97,  38  Mhm. 
222. 

A  '^own,"  in  its  popular  sense,  has  been 
defined  to  be  a  congregation  of  houses  so 
reasonably  near  each  other  that  the  inhabit- 
ants thereof  might  be  fairly  said  to  dwell 
together.  Reg.  v.  Gottie,  16  Q.  B.  412;  El- 
Uott  V.  South  Devon  Ry.  Go.,  2  Bxch.  724; 
Directors  v.  Blackmore,  L.  R.  4  EL  L.  Ois. 
610.  Bishop  says  that  the  meaning  of  the 
word  "town"  varies  mote  or  less  with  the 
connection  and  subject  It  may  Include 
cities  or  incorporated  villages,  or  a  mere 
congregation  of  dwelling  houses  not  incor- 
porated. Bish.  St  Gr.  i  299a.  As  used  in 
the  statute  imposing  a  privilege  tax  on  a 
private  boarding  house  In  a  town,  it  may  in- 
clude an  incorporated  as  well  as  an  unin- 
corporated town.  Murphy  v.  State,  5  South. 
626,  627,  66  Miss.  46. 

"Town,"  as  used  in  Sess.  Laws  1885,  p. 
199,  fi  22,  providing  that  contested  elections 
of  town  and  precinct  officers  shall  be  tried 
before  the  county  court,  means  a  municipal 
corporation — ^an  incorporated  town — and 
does  not  apply  exclusively  to  certain  terri- 
torial subdivisions,  called  "townships,"  into 
which  counties  in  some  states  are  divided. 
'Town'  is  the  generic  term,  used  in  this  coun- 
try as  embracing  all  kinds  of  municipal 
^rporations  which  have  the  right  to  make 
police  rules  or  regulations  and  control  per 
sons  and  things  within  certain  specified  lim- 
its. State  V.  Glennon,  3  R.  I.  276;  Van 
Riper  V.  Parsons,  40  N.  J.  Law  (11  Vroom) 
1."  In  the  popular  sense  of  the  word,  a 
"town"  is  a  congregation  of  houses  so  near 
to  one  another  that  the  inhabitants  may 
fairly  be  said  to  dwell  together.  2  Rap.  ft 
L.  Law  Diet.  1282.  "Any  collection  of 
houses  which  is  larger  than  a  village  and 
not  incorporated  as  a  city.  Webst  Diet" 
Gounty  Gourt  of  Garfield  Gounty  v.  Schwan, 
22  Pac.  783,  13  Colo.  291. 

"Town,"  as  used  in  Laws  1899,  a  11,  I 
61,  Imposing  an  annual  license  tax  on  the 
business  of  buying  and  selling  fresh  meat 
from  offices,  stores,  stalls,  or  vehicles  hi 
cities  and  towns,  applies  only  to  inoMrporated 
towns^  and  not  to  an  unincorporated  locality 
having  a  population  of  from  2,000  to  4,000 
people,  and  lying  about  a  mile  beycmd  the 
corporate  limits  of  a  town.  In  New  England 
and  some  other  states  a  town  means  always 
a  township.  State  v.  Green,  35  S.  B.  4^ 
463,  126  N.  G.  1032. 

Gode  1880,  fi  1047,  providing  that  any 
person  who  may  be  injured  by  the  locomo- 
tive or  cars  of  a  railroad  company,  while 
such  cars  are  running  at  a  greater  rate  of 
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speed  than  six  miles  an  honr  through  any 
cityi  town,  or  village^  shall  have  a  right  of 
action,  etc.,  refers  to  an  Incorporated  city, 
town,  or  Tillage;  and  the  statute  applies  to 
all  violations  of  its  terms  within  the  legal 
or  corporate  limits  of  such  city,  town,  or 
Tillage,  without  regard  to  the  irregular  and 
rariable  lines  of  settlement  and  improrement 
of  such  dty.  Illinois  Cent  R.  Go.  t.  Jordan, 
eS  Bfiss.  458,  461. 

In  the  construction  of  statutes  the  word 
'^wn"  shall  extend  and  be  applied  to  any 
place  incorporated,  or  whose  inhabitants  are 
required  to  pay  any  tax,  and  shall  mean 
that  city,  town,  ward,  or  place  in  which  the 
anbject-matter  referred  to  is  situate,  or  in 
which  the  persons  referred  to  are  residents, 
unless  from  the  context  a  different  inten- 
tion is  manifest  Pub.  St  N.  H.  1901,  p. 
63,  c  2,  f  5. 

The  word  "town**  may  include  an  in- 
corporated town.  Rev.  St  Utah  ISdS,  9  2498; 
Code  Iowa  1897,  f  48,  subd.  16. 

As  A  nmnicipal  oorporAtioau 

See,  also,  "Municipal  Corporation";  "Mu- 
nicipality." 

In  New  York  towns  are  municipal  bodies 
created  by  the  statute.  They  hare  no  origi- 
nal powers  or  rights,  nor  any  rights  except 
snch  as  the  statute  glyes  them.  In  this  re- 
spect they  differ  widely  from  the  towns  of 
Massachusetts  and  some  of  the  New  Eng- 
land states,  which  are  original  corporate 
bodies  existing  by  the  agreement  of  the  in- 
habitants, and  in  some  cases  before  the 
state  or  colony  itself  came  into  being.  Peo- 
ple V.  Burrell,  35  N.  Y.  Supp.  608»  610,  14 
Mlac  Rep.  217. 

Town  Law,  {  2,  defines  a  "town"  as  a 
municipal  corporation  comprising  the  inhab- 
itants within  Its  boundaries,  and  formed  for 
the  purpose  of  exercising  such  powers  and 
discharging  such  duties  of  local  goTcmment 
and  the  administration  of  public  affahrs  as 
have  been  or  may  be  conferred  or  Imposed 
on  it  by  law.  Lyth  v.  Town  of  Evans,  68 
N.  T.  Siq;>p.  356,  858,  83  Misc.  Rep.  221. 

The  word  "town,"  as  used  in  Sesa  Laws 
1885,  p.  190,  f  22,  proYldlng'that  "contested 
elections  of  town  and  precinct  officers  shall 
be  tried  before  the  county  court  as  herein- 
before provided  for  the  trial  of  contests  of 
county  (^cers,  so  far  as  the  same  is  prac- 
ticable," etc.,  refers  to  a  municipal  corpora- 
tion—an Incorporated  town.  County  Court 
of  Garfield  County  t.  Bchwars,  22  Paa  783, 
784.  13  Colo.  291. 

Parooliial  oliaraoter. 

St  4  Geo.  I,  c.  1,  providing  that  when- 
eyer  a  parish  Is  created  within  a  town, 
that  part  of  the  town  which  has  not  under- 
gone the  change  shall  ipso  facto  become  a 
parish  and  be  the  first  or  principal  parish. 


shows  that  towns  originally  were  both  of 
a  municipal  and  parochial  character;  and 
it  has  been  held  that  on  this  account  towns 
might,  even  before  the  establishment  of  a 
parish  within  their  boundaries,  separate 
these  characters,  and  haye  distinct  meetings 
of  town  and  parish  in  relation  to  the  sub- 
jects which  appertain  to  each.  Inhabitants 
of  Milford  Y.  Godfrey,  18  Mass.  (1  Pick.)  91, 
9a 

'Town,"  as  used  in  Priv.  St  1815.  c.  115, 
fi  6,  requiring  the  trustees  of  the  municipal 
fund  in  B.  to  apply  the  interest  of  the  fund 
to  the  support  of  the  ministry  in  B.  in  such 
way  and  manner  as  the  inhabitants  thereof 
in  regular  town  meeting  should  direct,  is 
construed  in  a  limited  sense,  as  referring 
to  Its  parochial  character  only,  in  which  ca- 
pacity alone  it  was  Interested  in  the  fund. 
Richardson  ▼.  Brown,  6  Me.  (6  Greenl.)  355, 
859. 

ReeordinK  plat. 

Recording  a  plat  of  land  laid  out  as  a 
town  does  not  constitute  the  place  a  town, 
within  the  statutes  of  Oregon  prohibiting 
the  establishment  of  tollgates  within  the 
limits  of  any  town,  whether  incorporated  or 
not,  but  houses  and  Inhabitants  are  neces- 
sary to  constitute  a  town.  Mllarkey  v.  Fos- 
ter, 6  Or.  378,  381,  25  Am.  Rep.  531. 

In  this  country  there  is  no  precise  legal 
definition  of  the  term  *'town,"  but  a  place 
containing  one  store  doing  business  to  the 
amount  of  f4,000  per  annum,  a  dwelling 
house  for  two  families,  a  population  of  two 
families,  numbering  in  all  six  persons,  can- 
not be  called  a  "town,"  in  the  popular  sense 
of  the  term,  though  the  owner  of  the  land 
platted  it  into  lots,  blocks,  and  streets,  and 
filed  a  plat  with  the  county  clerk.  Clements 
▼.  Crawford  County  Bank,  40  S.  W.  132,  138. 
64  Ark.  7,  62  Am.  St  Rep.  149. 

BonraBh  or  TillABe. 

See,  also,  "Village.'' 

A  ylllage  and  a  town  are  not  identical. 
A  Tillage  is  ordinarily  less  than  a  town,  and 
more  occupied  by  agriculturists;  yet  the 
two  cannot  be  definitely  distinguished  by  the 
size  of  the  place  or  employment  of  the  in- 
habitants. A  statute  that  the  word  "town" 
may  include  cities  as  well  as  incorporated 
Tillages  is  a  clear  implication  that  it  does 
not  include  unincorporated  Tillages.  Truax 
T.  Pool,  46  Iowa,  '256,  257. 

The  word  "town"  may  include  a  Tillage. 
V.  S.  1894,  fi  4223;  Code  W.  Va.  1899,  p.  134, 
c.  13,  i  17,  subd«  21;  Rct.  Codes  N.  D.  1899. 
fi  1176;  Gen.  St  Minn.  1894,  fi  1511;  Peck 
T.  Weddell,  17  Ohio  St  271;  ReT.  St  Mo. 
1899,  9  4160. 

"Town,"  as  used  tn  the  title  of  an  act 
relatlTc  to  municipal  corporations,  is  synony- 
mous with  '^Tillage,"  as  used  in  the  body  of 
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the  act,  80  as  to  render  the  title  sufficiently 
descriptive  of  the  matter  contained  in  the 
act  Chicago,  St  L.  &  N.  O.  R.  Co.  v.  Town 
of  Eentwood,  22  South.  192,  49  La.  Ann.  931. 

The  terms  "town"  and  ••village"  are, 
within  the  meaning  of  the  law,  synonymous. 
Martin  v.  People,  87  111.  624;  PhlUlpg  v. 
Town  of  Scales  Mound,  195  111.  853,  63  N. 
B.  180;  Town  of  Enfield  v.  Jordan,  119  U.  S. 
680,  686,  7  Sup.  Ct  858,  30  L.  Bd.  628.  And 
hence  the  fact  that  in  some  of  the  proceed- 
ings for  the  organization  of  a  village  it  was 
designated  as  a  town,  and  that  the  village 
adopted  the  name  of  the  town  of  C,  does 
not  invalidate  the  proceedings.  People  v. 
Pike,  64  N.  B.  393,  894,  197  lU.  449. 

••Town,"  as  used  in  8  Qen.  St  pp.  3468, 
3461,  pars.  9,  24,  giving  telephone  companies 
the  right  to  set  their  poles  on  public  roads 
and  highways  of  the  state,  provided  no  poles 
shall  be  placed  in  any  streets  of  an  incor- 
porated town,  etc.,  should  be  construed  as 
broad  enough  to  include  municipalities  form- 
ally styled  ••townships,  boroughs,  or  villages," 
where  the  public  highways  were  in  fact 
streets  as  distinguished  from  country  roads. 
Inhabitants  of  Summit  Tp.  v.  New  York  & 
N.  J.  Telephone  Co.,  41  Ati.  146,  147,  67  N.  J. 
Bq.  123;  Broome  v.  Same^  9  Att.  764,  49  N.  J., 
Law  (20  Vroom)  624. 

The  term  "town  corporate"  does  not  nec- 
essarily mean  a  city  or  town  having  exclu- 
sive Jurisdiction.  A  borough  may  be  a  town 
corporate,  within  the  licensing  Act  9  Geo. 
lY,  c.  61,  S  1,  though  it  has  no  separate  court 
of  quarter  sessions.  Brown  v.  Nicholson,  6 
0.  B.  (N.  S.)  468,  479. 

••Towns,"  as  used  in  a  statute  referring 
to  incorporated  towns,  can  be  construed  to  in- 
clude boroughs.  The  word  ••towns"  in  a  stat- 
ute is  inexplicit  in  meaning,  and  must  be 
interpreted  by  the  context  or,  that  failing, 
by  the  necessity  and  occasion  of  the  law. 
Walling  V.  Borough  of  Deckertown,  44  Atl. 
864,  866,  64  N.  J.  Law,  203. 

••Town,"  as  used  in  Act  March  22,  1896, 
(P.  L.  p.  661),  {NTOviding  that  the  inhabitants 
of  any  district  lying  wholly  in  one  county, 
having  a  population  exceeding  6,000,  not  in- 
cluding any  territory  within  the  limits  of  any 
incorporate  city  or  town,  may  become  a  body 
corporate^  cannot  be  construed  to  include 
boroughs.  Borough  of  Glen  Ridge  v.  Stout, 
38  Atl.  859,  68  N.  J.  Law,  69a 

Olty. 

The  word  'town"  may  include  a  dty. 
Rev.  Laws  Mass.  1902,  p.  89,  c.  8,  {  6,  subd. 
23;  Pub.  St  R.  I.  1882,  p.  77,  c.  24,  {  8; 
Code  Iowa  1897,  $  48,  subd.  16;  Rev.  St 
Utah  1898,  $  2408;  Gen.  St  Minn.  1894,  $ 
256,  subd.  14;  Id.  {  1611;  Rev.  St  Me.  1883, 
p.  69,  c.  1,  S  6,  subd.  17;  V-.S.  1894,  19,  4228; 
Mills'  Ann.  St  Colo.  1891,  {  4185,  cl.  9;  Rev. 


St  Wis.  1898,  fi  4971;  Pub.  St  N.  EL  1901,  p. 
628,  c  27,  J  2;  Code  W.  Va.  1899,  p.  134,  c 
18,  fi  17;  Rev.  Codes  N.  D.  1899,  fi  117a 

Any  considerable  collection  of  dwelling 
houses,  especially  as  distinguished  from  the 
adjacent  country,  is  a  town;  but  ••town"  and 
••city"  are  not,  as  a  matter  of  law,  synony- 
mous, the  difference,  between  the  two  consist- 
ing in  size  and  population.  Wight  &  Wes- 
losky  Co.  V.  Wolff,  87  S.  B).  396,  112  Ga.  109. 

According  to  lexicographers  there  is  no 
marked  distinction  between  a  city  and  a 
town,  the  former  being  more  important  than 
the  latter.  Heard  v.  State,  89  S.  BL  118, 113 
Ga.  444. 

The  word  "town"  is  nsed  to  designate 
any  collection  of  houses  larger  than  a  vil- 
lage. A  town  may  consist  of  20  houses  or  of 
20,000.  A  city  is  even  caUed  a  town.  Glaa- 
gow  T.  City  of  St  Louis,  16  Mo.  App.  112, 
128. 

••Town,"  as  used  in  Bess.  Laws  1885,  Pl 
199,  S  22,  which  provides  that  contested  elec- 
tions of  town  and  precinct  officers  shall  be 
tried  before  the  county  court,  cannot  be  con- 
strued to  include  cities.  Booth  v.  County 
Court  of  Arapahoe  County,  83  Pac.  681,  18 
Colo.  66L 

••Town"  is  used  to  designate  either  a 
place  where  there  are  a  number  of  adjacent 
occupied  dwellings,  or  as  a  municipal  corpo- 
ration organized  under  various  statutes  of 
different  states;  but  in  either  sense  it  in- 
cludes a  city,  unless  used  in  some  connection 
which  shows  that  a  different  meaning  was 
intended,  and  is  so  used  in  St  1867-68^  P* 
607,  S  70,  providing  that  all  the  swamp  and 
overflowed  salt  marsh  and  tide  lands  within 
two  miles  of  any  town  or  village  are  exclud- 
ed from  the  provisions  of  the  act  Klauber 
V.  Higglns,  49  Pac.  466,  467,  117  Cal.  451 
(citing  Board  of  Com*rs  of  Public  Charities 
and  Correction  of  City  of  New  York  v.  Mc- 
Guerrln  [N.  Y.]  6  Daly,  849;  1  Coke,  Inst 
116;  In  re  Road  in  Milton,  40  Pa.  800;  Peck 
V.  Weddell,  17  Ohio  St  271;  State  v.  Glen- 
non,  3  R.  I.  276). 

"Town,"  as  a  generic  term,  embraces  all 
such  primary  municipal  corporations  as  in- 
corporated citle^  and  villages;  and,  inde- 
pendently of  any  statutory  provision.  It  has 
become  a  well-settled  rule  of  constmctioD 
that  the  term  ••town,"  when  used  in  a  gen- 
eral statute,  may  include  cities,  unless  the 
contrary  appears  from  the  whole  statute  to 
have  been  the  intent  of  the  LegislaturOi 
Odegaard  v.  Olty  of  Albert  Lea,  28  N.  W. 
526,  627,  83  Minn.  861. 

The  term  ••town"  is  generic,  and  includes 
cities,  and  will  be  so  construed  under  Act 
March  3,  1859,  entitled  ••An  act  for  the  pro- 
tection of  sidewalks  in  towns  and  villages," 
etc.  City  of  Indianapolis  v.  Higgin%  40  N. 
E.  671,  674,  141  Ind.  1« 
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The  word  "town*'  is  generic,  and  Indndee 
cities.  State  ▼.  Gralg,  81  N.  B.  862,  182  Ind. 
54,  16  Ll  R.  A.  688,  82  Am.  St  Repi  287;  lie- 
Farland  y.  Gordon,  41  AU.  007,  008,  70  Vt 
465;  runn  t.  State,  24  Ind.  286,  287. 

'Town*'*  as  used  in  P.  K  1896,  p.  000, 
authorizing  tbe  Inhabitants  of  any  town,  bor- 
oagh,  or  township,  or  part  thereof,  contain- 
ing a  population  exceeding  0,000  inhabitants, 
to  incorporate  as  a  city,  is  nsed  in  its  re- 
stricted sense  to  designate  a  particular  spe- 
cies of  municipality,  and  not  in  a  generic 
sense.  It  is  not  permissible  for  another  dty 
to  reorganize  under  this  enactment  City  of 
Dover  y.  Orey,  42  AU.  674,  62  N.  J.  Law,  647; 
Attorney  General  ▼.  City  of  Dorer,  40  AtL 
640,  641,  82  N.  J.  Law,  40. 

In  its  narrowest  sense,  'town**  denotes 
somethlQg  other  than  a  city,  but  in  its  broad- 
er scope  it  comprehends  such  a  municipality. 
Lord  Coke  in  1  Inst  116,  says  that  *'a  town 
is  a  genus,  and  a  borough  is  a  species." 
Bouvler's  definition  of  the  word  "city"  is  a 
town  incorporated  by  that  name.  Van  Riper 
Y.  Parsons,  40  N.  J.  Law  (11  Yroom)  1,  4. 

Rey.  St  c.  19, 1 120,  proTldes  that  if  any 
damage  happen  to  any  person,  his  team  or 
other  property,  by  reason  of  the  insufficiency 
or  want  of  repairs  in  any  bridge  of  any  town 
of  the  state,  the  person  sustaining  such  dam- 
age shall  have  a  right  to  sue  for  and  recover 
same  against  such  town.  Held,  that  the 
word  'ix>wn"  does  not  include  cities.  Beau- 
dette  ▼.  City  of  Fond  du  Lac,  40  Wis.  44,  40. 

The  word  *^wn,"  in  a  statute  giving  a 
lien  upon  real  property  for  labor  done  and 
materia]  furnished  by  serving  a  notice  in 
writing  upon  the  town  clerk  of  the  town 
where  real  property  is  situated,  does  not  in- 
dnde  the  city  of  Brooklyn,  wliich  is  not  one 
of  the  dvU  divisions  of  the  state  known  as  a 
•town,"  and  has  no  officer  known  as  a  "town 
clerk/'  or  who  performs  similar  duties  to 
those  assigned  to  the  clerks  of  the  several 
towns  throughout  the  state,  and  therefore 
the  statute  does  not  apply  to  the  city  of 
Brooklyn.  Rafter  v.  SulUvan  (N.  T.)  18  Abb. 
Prac262,  268. 

The  word  "nowns,**  as  used  in  Rev.  8t 
c  19,  i  120,  Imposing  upon  towns  a  liability 
for  damages  resulting  from  the  insufficiency 
of  highways,  are  applicable  to  the  city  of 
Milwaukee,  since  section  126  expressly  de- 
clares that  all  the  provisions  of  the  chapter 
shall  be  applicable  to  all  parts  of  the  state 
except  where  special  provisions  inconsistent 
therewith  are  made  in  respect  to  particular 
towns,  counties,  cities,  or  municipalities.  No 
inch  Inconsistent  provisions  exist  in  the 
duffter  of  Milwaukee.  Kittredge  v.  City  of 
BCllwaukee,  26  Wis.  46, 4a 

Distrist. 

The  word  •town'*  may  be  construed  to 
hidade  districts   unless   such    bonstructlon 


would  be  repugnant  to  the  provisions  of  any 
act  specially  relating  to  the  same.  Rev.  St 
Wis.  1888,  S  4071;  QmL  8t  Minn.  1894,  |  255, 
subd.  14. 

The  word  '^wn,*'  as  used  in  Oonst  art 
2,  e.  1,  providing  that  each  town  then  incor- 
porated, though  it  did  not  have  100  ratable 
polls,  might  elect  one  representative,  etc., 
includes  districts.  Hill  v.  Selectmen  of  Bast- 
hampton,  4  N.  B.  811,  818, 140  Mass.  881. 

8ftne-8ehool  distriot. 

School  districts,  being  organised  distinct- 
ly from  each  other  and  from  the  tovm  in 
which  they  are  located,  and  being  authorised 
to  establish  and  maintain  their  own  hl|^ 
schools,  are  'towns,"  within  Laws  1001,  c 
80,  fi  0,  making  a  town  which  did  not  main- 
tain high  schools  of  its  own  liable  for  the 
tuition  of  children  residing  therein  and  at- 
tending high  schools  therein  or  in  any  other 
town  or  city  in  the  state.  Union  School  Dlst 
V.  School  Diet  No.  20,  62  AtL  860,  861,  71  N. 
H.268. 

laluiliitMats. 

Act  1862,  No.  172,  1 1,  providing  that  the 
town  of  Jackson  in  a  certain  parish  should 
be  exempt  fk^m  the  payment  of  parish  taxes, 
should  be  construed  to  mean  the  inhabitants 
of  the  town  as  well  as  the  property  of  that 
corporation.  Parish  of  East  Feliciana  v. 
Levy,  4  South.  800,  810,  40  La.  Ann.  832. 

Plaatatloa. 

The  word  "^wn**  includes  plantations, 
unless  otherwise  expressed  or  implied.  Rev. 
St  Me.  1883.  p.  69,  c,  1,  «  6,  subd.  17 ;  Par^ 
ker  V.  WllUams,  77  Me.  418,  422,  1  Ati.  188, 
189. 

TowmsUp. 

See,  also,  "Township.* 

The  word  "town"  may  mean  ''town- 
shlp."  Rev.  Codes  N.  D.  1899,  |  1176;  Gen. 
St  Minn.  1894,  f  1611;  Oen.  St  Kan.  1901, 
I  7842,  subd.  17. 

Const  1866,  art  11,  declaring  that  the 
General  Assembly  shall  not  authorise  any 
county,  dty,  or  town  to  become  a  stock- 
holder in,  or  to  loan  its  credit  to,  ally  com- 
pany, association,  or  corporation,  unless  two- 
thirds  of  the  qualified  voters  of  such  county, 
dty,  or  tovm,  at  a  regular  or  spedal  election 
to  be  held  therein,  shall  assent  thereto, 
should  be  construed  to  include  townships, 
which  are  only  geographical  subdivisions  of 
a  county.  '*A  township  is  a  different  thing 
from  a  town  under  the  organic  laws  of  Mis- 
souri It  has  no  power  by  itself  to  make  in- 
dependent contracts  or  to  become  bound  in 
its  separate  capacity.  Tlie  law  has  not  vest- 
ed it  with  that  power.  It  forms  an  integral 
part  of  the  county,  and  the  county,  to  a 
certain   extent,   controls   and   acts   for    it" 
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Harsbman  ▼.  Bates  County^  82  U.  8.  068> 
GTS,  23  li.  BkL  747. 

The  word  '•town,''  as  found  In  the  stat- 
utes, is  not  always  used  In  the  same  sense. 
In  Rev.  St.  1874,  p.  1067,  $  6,  providing  that 
counties  adopting  the  township  system  for 
the  management  of  county  affairs  should  be 
divided  into  towns,  a  town  Is  a  species  of  a 
municipal  corporation,  and  constitutes  an 
integral  part  of  the  county ;  and  such  towns 
are  clearly  interwoven  with  the  management 
of  the  county  affairs,  and  generally  embrace 
a  township,  according  to  government  sur- 
veys    Martin  v.  People,  87  111.  624,  526. 

"Town,"  as  used  in  a  stipulation  not  to 
resume  business  in  the  same  town,  may,  by 
local  usage,  mean  the  town  and  its  vicinity. 
The  legal  signification  of  the  word  is  a  col- 
lection of  houses ;  yet,  quite  commonly  in  the 
United  States,  it  is  used  to  denote  the  whole 
territory  within  certain  limits,  and  as 
synonymous  with  the  word  "township." 
Steyer  v.  Dwyer,  31  Iowa,  20,  21. 

The  word  "town"  is  sometimes  employed 
to  designate  a  township,  but  the  term  "in- 
corporated town"  is  seldom,  if  ever,  employed 
to  embrace  such  a  body.  Harris  v.  Schryock, 
82  111.  119,  121. 

"Town"  as  used  in  Supp.  Revision,  p. 
652,  S  12,  requiring  a  water  company  to  ob- 
tain the  consent  of  a  town  before  laying 
pipes  under  its  streets,  should  be  construed 
to  include  townships.  Inhabitants  of  Town- 
ship of  Saddle  River  v.  Garfield  Water  CJo. 
(N.  J.)  82  Atl.  978,  979  (citing  Broome  v.  New 
York  &  New  Jersey  Telephone  Co.,  49  N.  J. 
Law  [20  Vroom]  624,  9  Atl.  754) ;  Inhabitants 
of  Township  of  Franklin  v.  Nutley  Water  CJo., 
32  Atl.  381,  383,  53  N.  J.  Eq.  (8  Dick.)  601. 

"Towns,"  as  used  in  Act  April  4, 1891  (P. 
L.  1891,  p.  417),  entitled  "An  act  respecting 
the  election  and  term  of  office  of  the  clerk 
and  collector  or  receiver  of  taxes  in  certain 
towns,  boroughs,  and  townships,"  cannot  be 
construed  to  include  townships  which  are 
governed  by  special  charters  conferred  by 
legislative  enactment  Goldberg  v.  Dorland, 
28  Atl.  599,  600,  56  N.  J.  Law,  364. 

The  term  "towns"  stands  as  a  generic 
designation,  embracing  townships  as  well  as 
cities,  and  all  other  places  corporate,  estab- 
lished for  local  government  of  the  same 
grade  as  these,  and  also"  those  of  an  Inferior 
order,  if  any  such  there  be,  as  used  in  Ck>nat 
art  4,  S  7,  par.  11,  prohibiting  special  legis- 
lation regulating  the  internal  affairs  of  towns, 
eta  Pell  v.  City  of  Newark,  40  N.  J.  Law 
(11  Vroom)  650,  555. 

The  word  "town"  is  a  word  of  varying 
signification.  In  the  legislation  of  the  state 
of  New  Jersey  it  is  often  and  commonly  em- 
ployed to  designate  places  incorporated  for 
local  government  under  special  act,  bat  not 


clothed  with  all  the  powers  usually  ocmfiBr- 
red  on  dtiea.  The  word  seems  to  denote  this 
class  in  P.  L.  1877,  p.  198,  enabling  towna 
and  townships  to  obtain  a  water  siq>ply: 
and  in  P.  Ia  1877,  p.  222,  authorizing  Ha 
purchasing  of  steam  fire  engines  in  incor- 
porated towns;  and  in  P.  L.  1878,  p.  247, 
providing  for  the  election  of  assessors  aDd 
collectors  in  towns  and  villages.  In  thii 
sense  it  excludes  both  cities  and  townships. 
Sometimes  it  is  employed  In  a  broad,  g^- 
eric  sense,  embracing  both  townships  and 
cities,  and  the  whole  range  of  bodies  cor- 
porate, less  than  counties,  established  for 
local  government  Banta  v.  Richards,  42  N. 
J.  Law  (13  Vroom)  497,  49& 

"Towns,"  as  used  in  Const  art  4,  i  7, 
declaring  that  the  Legislature  shall  not  pas 
private,  local,  or  special  laws  regulating  the 
internal  affairs  of  towns  and  counties,  is  a 
generic  term,  embracing  within  its  meaning 
cities  as  well  as  townships  and  boroughs. 
Sutterly  v.  Ck)urt  of  Gonmion  Pleas  of  Gam- 
den  County,  41  N.  J.  Law  (12  Vroom)  495, 
496  (citing  Pell  v.  City  of  Newark,  40  N.  J. 
Law  [11  Vroom]  71,  29  Am.  Rep.  266;  Id.,  40 
N.  J.  Law  [11  Vroom]  550). 

The  word  "town,"  as  used  In  Pub.  Laws 
1887,  p.  8,  creating  traction  companies,  and 
giving  them  the  power  to  enter  Into  contract 
with  any  passenger  railway  company  to  con- 
struct and  operate  motors  for  the  traction 
of  the  cars  of  said  company,  and  naming 
boroughs,  towns,  and  cities,  does  not  mean  a 
borough  or  a  city,  but  a  township.  Phila- 
delphia &  West  Chester  Turnpike  Co.  v. 
Philadelphia  &  D.  a  R.  R.,  6  Pa.  Dist  B. 
806,  30a 

UninoorporAted  territory. 

The  popular  use  and  meaning  of  the 
word  "town,"  is  a  large,  closely  populated 
place,  whether  incorporated  or  not,  as  dis- 
tinguished from  the  country  or  from  rural 
communities.  The  legal  as  well  as  the  popu- 
lar idea  of  a  town  or  dty  in  this  countryr 
both  by  name  and  use,  is  that  of  oneness, 
community,  locality,  vicinity;  a  collective 
body,  not  several  bodies;  collectiye  body  ot 
inhabitants;  that  is,  a  body  of  people  col- 
lected or  gathered  together  in  one  mass,  not 
separated  into  distinct  masses,  and  having 
a  community  of  interest,  because  residents  of 
the  same  place,  not  different  places;  hence 
locality,  not  localities,  vicinity,  vicinage, 
near,  adjacent,  not  remote.  City  of  Denver 
V.  Coulehan,  20  Colo.  471,  479,  89  Pac  429, 
427,  27  L.  R.  A.  751. 

The  word  "town,"  as  employed  in  a  stat- 
\  ute  In  relation  to  fencing  and  operating  rail- 
roads, means  a  collection  of  houses  larger 
I  than  a  village  and  smaller  than  a  dty,  and 
has  no  reference  to  territory  Incorporated  as 
I  a   town   under   the   township   organization. 
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Caeveluid,  0L«  O.  &  St  L.  R.  Oo.  T.  QreeOy  06 
III  App.  414.  417. 

In  considering  the  yaliditj  of  an  execu- 
tion sale  made  under  a  statute  which  requir- 
ed notice  of  the  sale  to  be  posted  up  in  two 
of  the  most  public  places  in  the  town  in 
which  the  property  was  situated,  the  court 
Bald:  ''The  word  town,'  as  used  in  the  stat- 
ute on  this  subject,  may  be  held  to  mean  a 
place,  the  inhabitants  of  which  are  required 
to  pay  a  tax.  It  can  admit  of  no  doubt  that 
an  unincorporated  place,  as  tliis  was  at  the 
time  of  the  sale,  having  inhabitants  and  efr- 
tablished  territorial  limits,  corresponding  in 
extent  to  the  general  territorial  character  of 
towns,  and  included  among  towns  in  the  gen- 
eral law  for  the  apportionment  of  the  public 
taxes,  and  required  by  law  to  pay  its  share 
of  the  said  tax,  must  be  a  place,  the  inhab- 
itants of  which  are  required  to  pay  a  tax, 
within  the  meaning  of  the  statute  establiph- 
ing  this  rule  of  construction,  and  therefore 
to  be  considered  a  town,'  within  the  mean- 
ing of  the  act  prescribing  the  mode  of  pro- 
ceeding in  the  sale  of  an  equity  or  right  of 
redemption  on  execution."  Russell  t.  Dyer, 
40  N.  H.  173,  184,  185. 

In  determining  whether  the  term  "town" 
or  "city,"  within  the  meaning  of  Const 
art  16,  I  16,  providing  that  the  homestead 
not  in  a  town  or  dty  shall  consist  of  not 
more  than  200  acres  of  land,  and  that  the 
homestead  in  a  city,  town,  or  village  shall 
consist  of  lot  or  lots,  embraces  a  certain 
tract  of  land,  the  fact  of  incorporation  or 
not  is  not  of  controlling  influence,  and  will 
not  of  itself  determine  that  the  land  is  or  is 
not  within  the  limits  of  a  city  or  town.  Posey 
V.  Bass,  14  S.  W.  150,  77  Tex.  512.  The 
property  in  question  may  be  within  the  cor- 
porate limits  of  a  town  or  city,  and  still 
be  a  rural  homestead,  within  the  meaning  of 
the  Constitution,  or  it  may  be  actually  with- 
in the  limits  of  a  town  or  village  not  incor- 
porated, and  l>e  an  urban  homestead  in  its 
character.  Wilder  v.  McConnell,  46  S.  W. 
145, 140,  W  Tex.  000. 

The  condition  and  powers  of  so-called 
''unincorporated  places"  have  been  gradually 
approximating  those  of  towns,  so  that  under 
Rey.  St  c  1,  f  4,  providing  that  the  word 
"town'  may  be  construed  to  extend  and  be 
applied  to  any  place  incorporated,  or  the  in- 
habitants of  which  are  required  to  pay  any 
tax,'*  it  may  well  be  doubted  if  any  sub- 
stantial difference  now  exists  between  them. 
Bow  v.  AUenstown,  84  N.  H.  861,  874,  09  Aul 
Dec  480. 

Ward. 

The  term  '^wn,"  in  Const  art  8,  I  6, 
providing  that  no  town  shall  be  divided  in 
the  formation  of  assembly  districts,  does  not 
Include  city  wards.  People  v.  Broome,  20  N. 
T.  8upp.  470,  472,  86  Hun.  885w 


The  wwrd  •^town"  may  be  construed  to 
include  wards,  unless  such  construction  would 
be  repugnant  to  the  provisions  of  any  act 
specially  relating  to  the  same.    Rev.  St.  Wis. 

1808,  S  4971.     See,  also,  Rev.  Codes  N.  D. 

1809,  fi  1176;  Pub.  St  N.  H.  1001,  p.  63,  c 
2;  I  6;  Qen.  St  Hinn.  1894,  |  1511. 

Under  the  statute  providing  that  the 
word  "^own,"  whenever  used  in  any  act,  may 
be  construed  as  meaning  a  city,  ward,  or 
district  unless  such  construction  would  be 
repugnant  to  the  provisions  of  any  act  spe- 
cially relating  to  the  same,  a  Justice  of  the 
peace  of  a  ward  of  the  city  of  Fond  du  Lac, 
which  adjoins  the  town  of  that  name,  has 
Jurisdiction  of  an  appeal  from  the  deter- 
mination of  the  supervisors  of  the  town  in 
proceedings  to  lay  out  a  highway,  the  stat- 
ute requiring  that  such  appeal  be  taken  to  a 
Justice  of  the  town  or  of  an  adjoining  town. 
State  V.  Goldstucker,  40  Wis.  124,  130. 

TOWN  BOARD. 

The  words  'town  board"  Import  the  town 
board  of  supervisors,  unless  otherwise  clearly 
indicated.    Rev.  St  Wis.  1898»  |  4972. 

TOWN  0HABGE8. 

Other     necessary     town    charges^     see 
**Other." 

TOWN  OI.ERK. 

"Town  Clerk"  is  defined  in  2  Bouv.  Law 
Diet  1127,  in  this  wise:  "A  principal  of- 
ficer, who  keeps  the  records,  issues  calls  for 
town  meetings,  and  performs  generally  the 
duty  of  secretary  to  the  political  organiza- 
tion." The  town  clerk,  then,  from  the  very 
nature  of  his  duties,  must  be  the  ofllcer  of 
the  town  council  to  receive  papers  intended 
for  it  and  to  see  that  such  papers  are  pre- 
sented to  it  and  a  notice  to  the  town  clerk 
of  injuries  received,  given  by  the  party  in- 
jured, and  required  in  order  to  sustain  a 
claim  against  a  town  for  negligence,  is  prop- 
erly served  on  such  clerk.  Seamons  v.  Fitts, 
42  Atl.  863,  866,  21  B.  L  23a 

The  words  "town  clerk,"  in  statutes, 
may  mean  the  clerk  of  the  town,  ward,  or 
city  to  which  the  subject-matter  referred  to 
belongs  or  in  which  it  is  situate.  Pub.  St 
N.  H.  1901,  p.  64,  c.  2,  S  2a 

The  words  "town  clerks"  may  be  con- 
strued to  include  city  clerks.  Pub.  St  R.  I. 
1882,  p.  77,  a  24,  I  a 

TOWN  OOXXEOTO& 

See  "Collector.'' 

TOWN  COMMONS. 

"Town  commons"  is  land  which  is  the 
property  of  the  town,  and  remains  common 
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and  (or  public  use  fenorally.    Oatti  t.  B.jm- 
aej,  15  Me.  287,  230. 


TOWN  OOUNOUh 

The  words  **town  coandr  and  the  words 
"Hward  of  trustees,"  when  used  in  relation 
to  municipal  corporations  of  Colorado,  haye 
practically  the  same  meaning,  and  it  is  imma- 
terial which  form  is  used  as  the  style  of  the 
enacting  clause  of  an  ordinance.  People  y. 
Ohipman,  71  Pac.  1108, 1109,  81  Colo.  90. 

The  words  "town  councils"  may  be  con- 
strued to  Include  boards  of  aldermen.  Pub. 
St  a  L  1882,  p.  77,  a  24, 1  a 

TOWN  ELECTION. 

A  special  town  meeting  is  not  a  town 
election,  within  Laws  1892,  c.  680,  $  86,  as 
amended  by  Laws  1895,  c.  810,  requiring  the 
town  clerk  to  prepare  ballots  for  any  town 
meeting  for  the  election  of  town  officers,  as 
no  officer  can  be  elected  at  such  a  meeting, 
and  the  phrase  "town  election,"  therefore,  can 
only  ref^  to  the  annual  town  meeting  at 
which  officers  are  elected.  People  ▼.  Sackett, 
44  N.  Y.  Supp.  698,  596,  16  App.  Dir.  290. 

In  statutes  relative  to  elections,  the  t^m 
"town  election"  shall  apply  to  any  meeting 
held  for  the  election  of  town  officers  by  the 
voters,  whether  for  a  full  term  or  for  the 
filling  of  a  vacancy.  Rev.  Laws  Mass.  1902, 
p.  106,  a  11,  fi  1. 

TOWN  OOVEBNMENT8. 

The  words  **town  governments,**  in  Const 
art  11,  S  4,  providing  that  the  Legislature 
shall  establish  a  system  of  county  and  town 
governments,  '*were  used  to  designate  town 
organizations  in  their  general  features  like 
those  of  other  states,  where  town  govern- 
ments had  been  established  when  the  Consti- 
tution was  adopted.  Under  the  system  of 
town  government  in  New  England  it  has  been 
the  practice,  by  notice  designating  the  ques- 
tions to  be  presented,  for  the  selectmen  to 
call  meetings  of  the  voters  of  the  town, 
which  are  presided  over  by  a  moderator  and 
restrained  by  rules  Intended  to  secure  order- 
ly proceedings,  at  which  the  propriety  and 
expediency  of  proposed  measures  may  be 
considered,  adopted,  or  rejected.  The  mat- 
ters of  local  interest  are  discussed  in  the 
town  meeting  before  they  are  passed  on. 
'The  marked  and  characteristic  distinction,' 
says  Chief  Justice  Shaw,  in  Warren  v.  City 
of  Charlestown,  68  Mass.  (2  Gray)  84,  101, 
'between  a  town  organization  and  that  of  a 
city,  is  that  in  the  former  all  the  qualified 
voters  meet,  deliberate,  act,  and  vote^  where- 
as under  a  city  government  this  is  all  done 
by  their  representatives.' "  Bx  parte  Wall, 
48  CaL  279,  320,  17  Am.  Rep.  425. 


TOWN  HOmUSi 

"Town  house"  is  defined  to  be  a  bouse  or 
building  in  wMch  is  transacted  the  public 
business  of  a  town,  and  as  used  in  a  devise, 
in  which  the  testator  gave  certain  lands  to  a 
town  on  condition  that  they  shall  not  be  used 
for  any  other  purpose  than  as  a  place  for  t 
town  house  for  said  inhabitants,  would  in- 
clude a  building  which  had  been  wected  for 
the  purpose  of  a  town  house,  the  basement 
of  which  walB  used  for  a  jail,  though  it  ap- 
pears that  the  town  has  rented  temporarily 
portions  of  the  building,  which  it  had  no  oc- 
casion to  use  for  the  time  being.  French  v. 
Inhabitants  of  Quincy,  86  Mass.  CB  Allen)  », 
IL 

TOWN  I^WS. 

A  name  used,  in  the  portion  of  England 
conquered  by  the  Danes,  to  indicate  local 
laws  wliich  were  enacted  by  the  inhabitants 
of  townships.  Such  laws  were  also  called 
"by-laws."  Board  of  Health  t.  City  of  Yonk- 
ers,  24  N.  T.  Supp.  625,  626^  71  Hun,  140. 

TOWN  LOTS. 

The  terms  "town  or  city  lota,"  as  used 
in  the  Constitution  in  the  homestead  clause, 
cannot  be  construed  to  embrace  farm  lots 
purchased  from  the  town  or  city  and  used 
for  farming  purposes,  when  lying  beyond  tbe 
limits  of  the  plan  of  the  town  and  city  prop- 
er; and  this,  though  they  may  be  included  in 
the  Jurisdictional  limits  of  the  town  or  dty. 
Rogers'  Adm'r  v.  Bagland,  42  Tex.  422. 

"Town  lots"  include  all  city  and  village 
lots,  and  all  fractions  and  parts  thereof.  Gob- 
bey's  Ann.  St  Neb.  1908, 1 10407. 

TOWN  MEETINO. 

See  "Annual  Town  Meeting.** 
As  an  election,  see  "Election.'* 

A  town  meeting  was  originally  a  meet- 
ing of  the  town  electors  at  one  place  for  the 
election  of  town  officers  and  for  the  trans- 
action of  other  town  business.  In  course  of 
time  it  was  found  inconvenient  to  have  the 
election  at  one  place  and  compel  all  the  voters 
of  the  town  who  desired  to  participate  to 
vote  at  one  place,  and  that  resulted  in  a  nmn- 
ber  of  the  towns  being  divided  into  election 
districts  for  the  convenience  of  the  voteis. 
The  elections  were  held  on  one  day,  and  the 
town  officers  met  at  a  subsequent  day  to 
canvass  the  result  of  the  election  of  the  sev- 
eral election  districts,  and  also  to  transact 
such  other  business  as  might  be  brought  be- 
fore them.  The  latter  day,  the  day  when  tbe 
town  officers  meet,  has  still  retained  the 
name  of  "town  meeting"  in  such  towns, 
though  the  actual  election  of  the  town  officers 
takes  place  at  a  prior  day;  but,  as  used  in 
Laws  1803,  c  344,  |  1,  providing  that  then 
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Bhtll  be  ^ected  at  the  annual  town  meeting 
in  each  Ibwn;  etc.,  means  the  meeting  at 
which  the  ballots  are  cast,  and  not  the  day 
the  town  offlceni  canvass  the  returns.  In 
re  Foley.  28  N.  T.  Supp.  008,  609,  8  lilsc 
Bepb  57. 

The  words  "town  meeting^  have  a  defi- 
nite and  well-settled  meaning,  as  used  In 
Rev.  St  1874,  c.  139,  art.  6,  fi  1,  reciting  that 
the  annual  *town  meeting"  in  the  respectiye 
towns,  for  ,the  election  of  town  officers  and 
tike  transaction  of  the  business  of  the  town, 
shall  be  held,  eta,  and  are  uniformly  used  to 
describe  the  annual  meetings  of  the  electors 
of  the  town  for  the  purpose  of  electing  town- 
ship officers  and  transacting  such  business 
as  the  electors  are  by  law  authorised  to  trans- 
acf  at  special  meetings  of  the  electors  for 
such  purposes,  called  pursuant  to  law.  The 
words  *town  meeting"  and  the  word  ''elec- 
tion" are  not  conyertlble  terms.  There  may, 
it  is  true,  at  a  town  meeting,  be  nothing  but 
an  election,  but  there  may  be  more.  The 
theory  of  such  a  meeting  is  that  the  corpo- 
rate body  of  the  town  is  present  for  the  pur- 
pose of  transacting,  and  competent  to  trans- 
act all  the  corporate  business  of  the  town 
not  specially  delegated  to  certain  indiyldual 
officers.  Chicago  &  I.  R.  Go.  ▼.  Mallocy,  101 
nL  583,  688. 

''A  town  meeting*  is  a  deliberatlTe  body, 
and  acts  as  such  in  determining  all  matters 
that  may  lawfully  be  determined  by  it,  as 
any  other  deliberative  body,  except  in  the 
election  of  certain  officers  of  the  town,  and 
except  as  to  matters  which,  by  express  law, 
the  question  to  be  determined  by  the  elect- 
ors of  town  is  required  to  be  determined  by 
a  70te  or  ballot"  State  t.  Racine  Ck>unty 
Snp'rs,  36  N.  W.  399,  403.  70  Wis.  543  (dt- 
ing  State  ▼.  DaTidson,  32  Wis.  114  121). 

The  term  'town  meetings,"  in  a  strict 
fense,  does  not  include  meetings  for  the  elec- 
tion of  national,  state,  district,  and  county 
officers.  (Commonwealth  ▼.  Smith,  132  Mass. 
289,292. 

The  words  'town  meeting,'*  as  used  in 
Pob.  Laws,  May  29,  1884,  c.  447,  proTiding 
that  any  town  may  at  any  town  meeting  abol- 
ish all  the  school  districts  therein,  means 
any  meetings,  or  meeting,  in  which  the  elect- 
ors of  a  town  may  vote  to  express  their  opin- 
ions or  desires  on  the  question,  and  therefore 
a  town  divided  into  school  districts  cannot 
legally  vote  in  district  meetings  on  the  ques- 
tion of  abolishing  its  school  districts.  Com- 
stock  y.  Lincoln  School  Gonunittas^  17  B.  L 
S27,  828,  829,  24  AtL  140, 

TOWV  OinCEB. 

"Town  or  Tillage  officers,**  as  used  in 
Const  art  K),  I  2.  providing  that  all  dty, 
town,  and  Tillage  officers  shall  be  elected  by 
the  electors  of  such  dties,  towns,  and  Til- 


lages, or  some  dlTlsion  thereof,  or  appoiifted 
by  such  authorities  thereof  as  the  Legisla- 
ture shall  designate  for  that  purpose,  means 
all  those  who  are  appointed  or  riected  for 
cities,  towns,  or  Tillages,  and  must  reside  and 
perform  the  duties  of  their  offices  within 
their  respectlTe  localities,  such  as  mayor,  re- 
corder, alderman,  and  the  like.  In  re  Whit- 
ing (N.  T.)  2  Barb.  518,  517. 

In  statutes  relatlTe  to  elections,  the  term 
"town  officer"  shall  apply  to  any  person  to 
be  chosen  at  a  town  meeting.  Bot.  Laws 
Mass.  1902,  p.  106,  c  11,  f  1. 

A  Justice  of  the  peace  is  not  a  "town  of- 
ficer.'* He  is  a  branch  of  the  Judiciary,  and 
his  office  and  the  tenure  thereof  are  secure 
from  legislatlTe  Interference  or  control.  Peo- 
I^e  T.  Keeler  (N.  Y.)  26  Barb.  421,  427. 

"Town  officers,"  as  used  in  Const  art. 
10,  I  2,  declaring  that  all  town  and  Tillage 
officers  whose  election  is  not  proTided  for  by 
such  Oonstitution  shall  be  elected  by  the 
electors  of  such  towns  or  Tillages,  etc.,  in- 
cludes town  collectors.  People  t.  McKlnney, 
52  K.  T.  374^  380. 

Though  an  agent  for  building  a  road  is 
not,  perhaps*  in  strictness  a  "town  officer," 
yet  a  warrant  for  a  town  meeting  to  choose 
all  necessary  town  officers  is  sufficient  to 
authorize  the  choice  of  an  agent  to  build  the 
road,  as  the  article  in  this  form  glTos  suffi- 
cient notice  that  one  of  the  objects  of  the 
meeting  is  to  choose  the  persons  to  transact 
the  business  of  the  town,  and  that  under  it 
not  only  the  usual  town  officers  may  be  cho- 
sen, but  any  committees  or  agents  whose 
serTlces  may  be  required.  Baker  t.  Shep- 
hard,  24  N.  H.  (4  Fost)  206,  212. 

TOWH  ORDEB. 

A  "town  order,"  when  payable  to  order 
and  indorsed,  la  not  in  the  purrlew  of  the 
law,  regarded  as  commercial  paper  in  the 
hands  of  bona  fide  indorsees  for  Talue,  so  as 
to  exclude  OTidence  touching  the  legality  of 
its  inception;  and  whoeTer  recelTes  such  or- 
ders is  subject  to  the  same  defense  that 
would  be  good  against  the  payee.  Bmery  t. 
Inhabitants  of  MariaTlUe,  66  Me.  816,  317 
(citing  Willey  t.  Inhabitants  of  Greenfield, 
30  Me.  [17  Sbep.]  462;  SturtoTant  t.  Inhab- 
itants of  Liberty,  46  Me.  469). 

TOWH  FAUFBB. 

A  town  pauper  is  one  who  is  supported 
by  the  town.  A  state  pauper  is  one  who  is 
supported  to  some  extent  at  least  by  the 
state.  Town  of  Marlborough  t.  Town  of 
Chatham,  60  Conn.  664,  667. 

TOWH  FOUHO. 

"It  has  been  held  that,  by  the  grant  or 
exception  in  a  deed  of  oonToyanoe  of  a  town 
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pound,  the  land  on  which  it  stands  is  con- 
yeyed  or  excepted,  not  as  an  appurtenance, 
but  as  parcel."  Johnson  t.  Rayner,  72  Mass. 
(6  Gray)  107,  110  (quoting  Wooley  v.  Inhab- 
itants of  Groton,  56  Mass.  [2  Gush.]  805). 

TOWN  S0HOOI.S. 

"Town  schools,"  as  used  in  Rev.  St  c.  15, 
i  12,  providing  that  towns  shall  have  power 
to  grant  and  vote  money  for  the  support  of 
town  schools,  should  not  be  limited  to  mere- 
ly those  schools  which  the  towns  are  re- 
quired to  support  under  a  penalty  for  refusal 
or  neglect  to  do  so,  but  to  include  other 
schools,  in  addition  to  those  required  by  law 
to  be  supported  by  the  town,  in  which  the 
higher  branches  of  knowledge  were  taught. 
Gushing  V.  Inhabitants  of  Newburyport,  61 
Mass.  (10  Mete.)  508,  612. 

TOWN  SERGEANTS. 

The  words  "town  sergeants"  may  be 
construed  to  include  city  sergeants.  Pub. 
St.  R.  I.  1882,  p.  77,  c  24^  «  a 

TOWN  SITE. 

"Town  site,"  as  used  in  the  statutes  of 
Golorado,  and  in  the  states  and  territories 
of  the  West  generally,  means  that  portion 
of  the  public  domain  which  is  segregated 
from  the  great  body  of  government  land  by 
the  proper  authority  and  procedure  as  a  site 
for  a  town,  and  will  not  be  held  to  apply 
to  an  unincorporated  town  or  city.  Rice  v. 
Golorado  Smelting  Go.,  66  Pac  8di,  895,  28 
Gola  510. 

TOWN  TBEAS17REB. 

The  words  "town  treasur«rtf^  may  be 
construed  to  include  city  treasurers.  Pub. 
St  R.  L  1882,  p.  77,  C  24, 1  & 

TOWN  WAT. 

"Town  way,"  as  used  In  the  statutes 
relating  to  such  ways,  means  a  way  which 
was  originally  laid  out  by  the  selectmen  of 
the  town.  Inhabitants  of  Blackstone  t. 
Worcester  Gounty,  106  Mass.  68. 

"Town  way,"  as  used  in  Pub.  St  c  112, 
$  125,  which  provides  that  a  highway  or 
town  way  may  be  laid  across  a  railroad 
previously  constructed,  etc.,  means  a  high- 
way which  is  laid  out  by  proceedings  in 
which  a  town  or  dty  has  original  Jurisdic^ 
tion.  Boston  &  A.  R.  Go.  v.  Glty  of  Boston, 
2  N.  B.  043,  140  Mass.  87. 

"Town  ways"  are  roads  within  the  ter- 
ritorial limits  of  a  particular  town.  Inhabit- 
ants of  Waterford  v.  Oxford  Gounty,  59  Me. 
450,  452. 


HiBhwAx  dlfltinsiaslied.  # 

Town  ways,  in  the  Massachusetts  sys- 
tem of  public  ways^  are  distinguished  from 
highways,  in  that  the  latter  ''are  laid  out 
and  may  be  altered  or  discontinued  by  the 
authorities  having  jurisdiction  throughout 
the  county,  such  as  the  county  court,  the 
court  of  general  sessions,  and,  in  modem 
times,  the  county  commissioners,  while  the 
former  are  laid  out  and  may  be  altered  or 
discontinued  by  the  selectmen  vuth  the  ap- 
proval of  the  town.  In  other  respects  they  are 
alike,  and  equally  parts  of  the  system  of 
public  ways."  Butchers'  Slaughtering  & 
Melting  Ass'n  v.  Glty  of  Boston,  dO  N.  B. 
94,  139  Masa  290. 

TOWNSHIP. 

A  township  is  generally  spoken  of  as  a 
municipality  or  municipal  corporation;  bat, 
strictly  speaking,  every  political  subdivision 
of  the  state  organized  for  the  administration 
of  dvil  government  is  a  quasi  corporation. 
Rathbone  v.  Hopper,  45  Pac  610,  57  Kan.  240, 
34  L.  R.  A.  674. 

"Township,"  as  used  in  Act  April  16^ 
1870,  relating  to  the  building  of  a  bridge 
across  a  stream  which  runs  between  two 
townships,  means  the  several  municipal  divi- 
sions of  a  county.  Glty  of  WUkes-Barre  v. 
LttSEeme  Oounty  (Pa.)  14  Luz.  Leg.  Reg.  183. 

•Townships"  in  South  Garolina  are  mere 
territorial  subdivisions  of  land,  with  no  pub- 
lic duty  or  function  whatever,  and  no  cori>o- 
rate  or  public  purpose,  so  that  an  act  declar- 
ing them  corporations,  and  permitting  them 
to  subscribe  to  a  railroad,  is  unconstltationaL 
Atlantic  Trust  Go.  v.  Town  of  Darlington 
(U.  S.)  63  Fed.  76,  82. 

"Townships"  are  a  class  of  municipali- 
ties by  themselves,  and  have  no  very  impor- 
tant differences,  unless  it  be  the  difference 
in  population;  otherwise,  they  are  as  gener- 
ally alike  as  possible.  The  fact  that  a  town- 
ship is  governed  by  a  special  charter,  while 
other  townships,  the  same  class  of  municipal- 
ities, alike  in  all  respects,  are  governed  and. 
regulated  by  general  laws,  does  not  place  It 
in  a  class  by  itself.  Goldberg  v.  Borland,  28 
Atl.  599,  600,  56  N.  J.  Law  (27  Yroom)  864. 

Townships,  though  possessing  some  cor- 
porate functions  and  attributes,  "are  primari- 
ly political  subdivisions,  agencies  in  the  ad- 
ministration of  civil  government,  and  their 
corporate  functions  are  granted  to  enable 
them  to  perform  their  public  Unties.  They 
are  denominated  in  the  books  and  known  to 
the  law  as  "quasi  corporations,"  rather  than 
corporations  proper.  Per  Brewer,  J.,  in 
Beach  v.  Leahy,  11  Kan.  28,  29  (cited  in 
Knowles  r.  Board  of  Bdncation,  7  Pac  561, 
566,  88  Kan.  692). 

"Townships,  though  they  are  regarded 
as   municipal   corporations   in   the   general 
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i  Of  that  term,  stand  on  a  plane  altogeth- 
er different  from  that  occupied  by  cities  and 
villages.  The  latter  are  possessed  of  a  mnch 
higher  order  of  corporate  existence  than  the 
former,  and  differ  from  them  in  many  par- 
ticnlars.  They  are  in  law  and  in  fact  as  dis- 
tinct from  one  another  as  any  two  artificial 
beings  conld  be,  whatever  their  supposed  re- 
semblances may  be.  This  is  equally  so  with 
respect  to  their  organization  and  Jurisdiction. 
In  the  exercise  of  the  powers  conferred  on 
them,  they  act  wholly  independently  of  each 
other,  even  where  their  Jurisdiction  extends 
over  the  same  people  and  territory."  Dolese 
V.  Pierce,  16  N.  BL  218,  220,  124  111.  140. 

Townships  exist  only  for  the  purpose  of 
a  general  politic  government  of  the  state. 
Ail  the  powers  with  which  they  are  intrusted 
are  the  powers  of  the  state,  and  all  the  du- 
ties with  which  they  are  charged  are  duties 
of  the  state.  Travelers'  Ins.  Co.  v.  Oswego 
Tp.  (U.  S.)  59  Fed.  58,  64,  7  0.  O.  A.  669. 

"The  terms  'plantation/  town,'  and 
township'  seem  to  have  been  used  in  the 
early  colonies  of  Massachusetts  almost  in- 
discriminately to  indicate  a  cluster  or  body 
of  persons  inhabiting  near  each  other,  and, 
whoi  they  became  designated  by  name,  cer- 
tain powers  were  conferred  upon  them  by 
general  orders  and  laws,  such  as  to  manage 
their  own  prudential  concerns,  to  elect  dep- 
uties, and  the  like,  which  in  effect  made  them 
municipal  corporations,  and  no  formal  acts 
of  incorporation  were  granted  until  long  aft- 
erwards." Commonwealth  v.  City  of  Rox- 
bury,  75  Mass.  (9  Gray)  451,  486. 

Where  a  township  trustee  was  also  a 
trustee  for  the  school  township,  and  execut- 
ed a'  contract  wherein  he  described  himself 
as  the  trustee  for  the  township,  he  will  be 
deemed  to  have  meant  the  dvil,  not  the 
school,  township.  Jackson  Tp.  v.  Home  Ins. 
Co.  of  Columbus,  Ohio,  54  Ind.  184^  186. 

The  word  "township,"  in  Revision,  {  824, 
which  provides  that  notice  of  the  presenta- 
tion of  a  petition  for  the  establishment  of  a 
road  must  be  posted  in  three  public  places 
In  every  township  through  which  the  road 
passes,  means  townships  as  organized  and 
defined  by  the  state  law  and  the  congres- 
sional townships  created  by  a  federal  enact- 
ment. McCollister  t.  Shuey,  24  Iowa,  862, 
807. 

The  word  ^township,"  in  Pub.  Acts  1887, 
No.  200,  providing  that  all  highway  labor 
and  all  money  taxes  assessed  and  collected 
within  any  township  for  highway  purposes 
•hall  be  expended  within  the  limits  of  the 
township  on  which  the  same  may  be  as- 
sessed, and  in  the  act  of  1889,  re-enacting 
this  danse  in  practically  the  same  language, 
was  evidently  construed  by  the  Legislature 
as  meaning  ''surveyed  townships.**  Manistee 
Lumber  Co.  v.  Springfield  Tp^  02  Mich.  277. 
279,  62  N.  W.  46& 


A  township  is  a  governmental  agency  to 
which  is  intrusted  the  care  and  superin- 
tendence of  highways  within  its  boundarieB, 
and  upon  which  is  imposed  the  duty  of  re- 
pairing them  and  keeping  them  in  order  and 
removing  obstructions,  with  power  to  levy 
and  expend  taxes  for  these  purposes.  In 
short,  as  to  all  matters  pertaining  to  high- 
ways, a  town  is  to  the  extent  of  these  pow- 
ers and  duties  a  representative  of  the  state, 
and  a  civil  action  to  abate  a  public  nuisance 
constituting  an  obstruction  to  a  highway  and 
to  enjoin  its  maintenance  may  be  maintained 
by  a  town  in  its  own  name.  Hutchinson 
Tp.  V.  Filk,  44  Minn.  536,  537,  47  N.  W.  255. 

The  word  "township,"  as  used  in  Reve- 
nue Act  1869,  S  88,  providing  that  the  tax 
collector  shall  receive  county  warrants  in 
payment  of  county  taxes,  and  the  orders 
or  warrants,  that  may  be  payable  on  presen- 
tation, of  any  township,  town,  or  city,  for 
their  taxes,  is  not  to  be  taken  in  its  literal 
sense;  for,  if  It  is,  th^  provision  that  the 
orders  or  warrants  of  a  township  shall  be 
received  for  its  taxes  has  no  meaning  and 
can  have  no  effect,  since  townships  have 
neither  taxes  nor  power  to  draw  orders  or 
warrants,  and  have  no  corporate  capacity 
whatever.  Without  construing  the  word 
''township"  to  mean  school  district,  the  in- 
tention of  the  Legislature  that  the  provi- 
sion should  apply  to  trustees'  orders,  as  well 
as  other  orders  and  warrants,  is  very  clear, 
because  the  reason  for  making  them  receiv- 
able for  the  school  tax  is  as  apparent  and 
strong  as  for  making  county  warrants  re- 
ceivable for  county  taxes,  or  city  or  town 
warrants  for  city  or  town  taxea  Wallis  v. 
Smith,  29  AiiE.  854,  856. 

The  words  "precinct,"  "township,"  and 
"school  district,"  in  an  act  relative  to  taxa- 
tion, are  held  not  to  Include  municipal  cor- 
porations. Union  Pac.  Ry.  Co.  v.  Ryan,  2 
Wyo.  408,  418. 

All  towns.  Tillages,  or  cities  having  a 
population  of  1,000  inhabitants  or  over  are 
hereby  declared  "townships"  for  the  pur- 
pose of  the  act  relating  to  assessors.  Wil- 
son's Rev.  ft  Ann.  St  OkL  1908,  |  672L 

Boroufflis* 

"Township"  includes  a  borough,  as  used 
in  Act  Feb.  17,  1859,  providing  that,  on 
petition  of  the  taxpayers  of  any  township 
or  school  district,  special  auditors  might  be 
appointed  to  revise  the  accounts  of  the 
township  or  school  district  affairs.  In  re 
Borough  of  Frackville,  94  Pa.  56,  68.  See, 
also,  McLorinan  ▼.  Overseers  of  Poor  of 
Bridgewater  Tp.,  10  Atl.  187,  189,  49  N.  J. 
Law  (20  Vroom)  603. 

Oities. 

Act  April  6,  1866  (P.  L.  206),  provides 
that  any  person  or  persona  who  shall  have 
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TOYS. 

Broadly  defined,  a  'toy^  la  an  article 
mainly  intended  for  the  amusement  of  chil- 
dren. The  fact  that  the  word  is  so  broadly 
defined  does  not  warrant  the  conclusion  that 
anything  chiefly  used  to  describe  the  ob- 
ject designed  to  amuse  children  is  to  be 
classified  as  a  "toy."  Metal  thread,  known 
as  tinsel,  tinsel  thread,  lametta,  etc.,  but 
never  as  a  toy,  is  not  dutiable  as  a  toy,  un- 
der TariflT  Act  Oct  1,  1890,  merely  because 
it  is  used  almost  exclusiyely  for  decorating 
Christmas  trees.  Wanamaker  ▼.  Cooper  (U. 
S.)  69  Fed.  465,  466. 

"Toys,"  as  used  in  Tariff  Act  Oct  1, 
1890,  par.  436,  Includes  music  boxes,  amall 
in  size,  of  inferior  quality,  playing  less  than 
six  tunes,  not  musically  accurate,  wound  up 
with  a  key  permanently  affixed  to  the  out- 
side of  the  box,  easily  operated  by  a  child, 
and  costing  8.35  francs  or  lees  each.  Jacot 
y.  United  States  (U.  S.)  66  Fed.  416,  418»  12 
C.  O.  A.  666. 

Slightly  made  magic  lanterns,  not  suffi- 
ciently substantial  to  be  used  by  mature  per- 
sons, but  rather  by  children,  are  dutiable 
as  **toys,"  under  Tariff  Act  Aug.  27,  1894,  c 
349,  i  1,  par.  321,  28  Stat  633.  Borgfeldt  T. 
United  States  (U.  S.)  124  Fed.  467. 

"Toys,"  as  'used  in  Tariff  Act  Oct  1, 
1890,  par.  430,  Include  slides  designed  for 
use  in  magic  lanterns  for  the  amusement  of 
children.  In  re  Borgfeldt  (U.  S.)  65  Fed. 
791. 

The  term  '^ys,"  used  in  the  tariff  act, 
is  to  receive  the  signification  ordinarily  at- 
tributed  to  it  In  common  usage,  unless  evi- 
dence shows  that  it  has  a  different  trade 
signification;  but  it  is  held  that  if  decorated 
china  earthenware  is  bought  sold,  and  used 
under  the  name  of  "toys,"  it  is  to  be  so 
classified  for  duty,  whether  the  articles  are 
used  for  playthings  for  children  or  for 
household  purposes.  Zeh  t.  Cadwaladw  (U. 
S.)  42  Fed.  625,  627. 

TP. 

'rrp.,**  as  used  in  a  deed  of  land  de- 
scribed as  "sections  22  and  28,  Tp.  79,  R. 
13,  Poweshiek  County,"  is  not  uncertain  or 
indefinite  as  to  the  location  of  the  land.  It 
is  a  contraction  in  almost  universal  use  in 
describing  lands,  and  everybody  understands 
it  to  mean  "township."  Ottumwa,  O.  F.  & 
St  P.  Ry.  Co.  V.  McWUliams,  82  N.  W.  816, 
316,  71  Iowa,  164. 

TRACING. 

"Tracing**  is  a  mechanical  copy  or  fac 
simile  originally  produced  by  following  its 
lines  with  a  pen  or  pencil  through  a  trans- 
parent medium  called  "tracing  paper.*'  Chap- 
man V.  Ferry  (U.  S.)  18  Fed.  639,  640. 


TRACK. 

See  ''Raihroad  Trac^;  "Street  BallroBd 
Tracks." 

TRACK  TOOI.8, 

"Track  tools,"  as  used  In  Tariff  Act 
March  3,  1888»  schedule  2,  making  track 
tools  dutiable  at  a  certain  rate,  includes 
steel  picks,  spike  hammers,  or  mauls,  for 
driving  spikes,  and  clawed  bars  used  In  the 
construction  of  railway  trades.  Procter  v. 
Spalding  (U.  8.)  26  Fed.  6ia 

TRAOKAG& 

Under  8p.  Laws  1874,  c  1,  snbc.  4,  fi  11, 
providing  that  the  common  council  sluiU 
have  power  and  authority  to  grant  the  right 
of  way  upon,  over,  and  through  any  of  the 
public  streets,  highways,  alleys,  public 
grounds,  or  levees  of  the  dty  of  8t  Paul 
to  any  railway  company,  upon  such  limltt- 
tions  as  they  may  prescribe  by  ordinance^ 
the  common  council  is  only  authorised  to 
grant  the  right  of  "trackage,"  which  is  the 
right  to  construct  and  operate  railroad  tracks 
on  and  over  the  public  grounds  within  the 
city,  but  not  to  occupy  and  use  such  grounds 
as  a  site  for  depots,  frel^t  houses,  or  other 
buildings.  City  of  8t  Paul  v.  Chicago,  M. 
ft  St  P.  Ry.  Co.,  66  N.  W.  649,  63  Aiinn.  890, 
84  L.  R.  A.  184. 


TRACT. 

See   "No   Tract   of   Land**;    ""Sepante 
Tracts  or  Parcels.** 

rrract,**  in  its  common  signification,  does 
not  imply  anything  as  to  the  sise  of  the  pa^ 
eel  of  land.  Cade  ▼.  Lamed,  27  8.  B.  106, 
167,  99  Qa.  68a 

rrract,*'  as  used  In  Act  Biarcfa  8,  1871, 
providing  that  the  board  of  managers  of  the 
geological  survey  should,  on  application  of 
at  least  five  owners  of  separate  lots  of  land 
Included  in  any  tract  of  land  in  the  state 
which  is  subject  to  overflow  from  treshets,  or 
which  is  usually  in  a  low,  marshy,  boggy,  or 
wet  condition,  are  authorised  to  examine  sDcb 
tract  and  adopt  a  system  of  drainage,  for 
'  the  same  may  well  embrace  a  district  or 
I  large  section  of  the  same  class  of  land  de- 
scribed In  the  act  and  lying  in  a  body.  lo 
re  Application  for  Drainage  of  Lands  be- 
tween Lower  Chatham  and  Little  Falls,  35 
N.  J.  Law  (6  Vroom)  497,  608. 

The  word  'tract**  was  used  at  common 
law  to  designate  that  land  which  lies  be- 
tween ordinary  high-water  mark  and  low- 
water  mark.**  Andrus  v.  Knot,  8  Pac  763, 
12  Or.  601. 

The  term  tract**  means  any  contigo- 
ons  quantity  of  land  in  the  possession  ot 
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owned  by,  or  reccxrded  as  the  property  of  tbn 
same  claimant,  person,  or  company.  Rer. 
Codes  N.  D.  1809,  fi  1176;  Ballinger's  Ann. 
Codes  ft  8t  Wash.  1897,  fi  1668;  Rer.  St 
Tex.  1895.  art  5064. 

The  word  "^act,"  when  need  In  the  rer- 
eniie  act  shall  be  construed  to  Include,  not 
only  the  land  Itself,  whether  laid  out  In  town 
or  dty  lots  or  otherwise,  with  all  things  con- 
tained therein,  but  also  all  buildings,  struc- 
tures, and  ImproTements,  and  other  perma- 
Dent  fixtures,  effects  of  erery  kind  thereon, 
and  all  rights  and  privileges  belonging  or  in 
any  wise  pertaining  thereto,  except  where 
the  same  may  be  otherwise  denominated  by 
this  act  Hurd's  Rev.  St  la  1901,  p.  1494, 
C  120,  I  292,  subd.  12. 

TRACT  DIVIDIiD  IHTO  IiOTS* 

The  term  "tract  diyided  into  lots,**  In 
Limitation  Act  1872,  fi  5  (McClel.  Dig.  782) 
proyiding,  upon  the  question  of  adverse  pos- 
Beesion,  as  against  true  title,  that  whenever 
it  shall  appear  that  the  occupant  or  those 
onder  whom  he  claims  entered  Into  posses- 
sion of  premises  under  claim  of  title,  ex- 
clusive of  any  other  right,  founding  such 
claim  upon  a  written  instrument  as  being  a 
conveyance  of  the  premises  in  question,  or 
upon  the  decree  or  Judgment  of  a  competent 
court,  and  that  there  has  been  a  continued 
occupation  and  possession  of  the  premises 
Included  in  such  instrument,  decree,  or  Judg- 
ment for  seven  years,  the  premises  so  in- 
cluded shall  be  deemed  to  have  been  held 
adversely,  except  that,  where  the  premises 
80  Included  consist  of  a  tract  divided  into 
lots,  the  possession  of  one  lot  shall  not  be 
deemed  a  possession  of  any  other  lot  of  the 
same  tract,  does  not  include  a  40  of  land. 
Kendrick  v.  Latham,  6  South.  871,  874,  25 
Fla.  819. 


TRACTION  ENGINE. 

A  traction  engine  is  a  locomotive  engine 
for  drawing  heavy  loads  upon  common  roads, 
or  over  arable  land,  as  in  agricultural  oper- 
ations, and  is  so  used  in  2  Hill's  Ann.  Laws, 
f  4139,  providing  that  it  shall  be  unlawful 
for  any  person  to  drive  any  steam  traction 
or  portable  engine  over  any  bridge  without 
taking  certain  precautions  for  the  safety  of 
the  bridge.  Toedtemeler  v.  Clackamas  Coun- 
ty, 54  Pac  954,  955,  84  Or.  ea 


TRADE 


See  "OoaBtlng  Trade'*;  ''Coastwise 
Trade";  **Foreign  Trade";  "Lawful 
•TCrade";  "Payable  in  Trade";  "Use- 
ful Trade.** 

All  other  trades,  see  "All  Other." 

Apparatus  of,  see  "Apparatus.** 

Other  trade,  see  "Other." 


"Trade**  means  the  craft  or  business 
which  a  person  has  learned  and  which  he 
carries  on  as  a  means  of  livelihood;  a  pur- 
chase or  sale;  a  bargain;  specifically.  In 
politics,  a  deal ;  the  exchange  of  commodities 
for  other  commodities  or  for  money;  the 
business  of  buying  and  selling,  or  dealing 
by  way  of  sale  or  exchange ;  commerce ;  traf- 
fic In  re  Master  Granite  &  Blue  Stone  Cut- 
ters' Ass'n  of  Philadelphia,  23  Pa.  Co.  Ot  R. 
517,  520. 

"Trade,**  as  used  in  a  contract  guaranty- 
ing milling  machinery  to  make  flour  to  satis- 
fy the  trade  of  the  party  to  whom  it  is  sold, 
means  the  trade  in  and  around  the  place 
where  the  mill  is  situated.  It  would  mean 
that  the  character  of  the  flour  should  be 
such  as  would  fairly  and  reasonably  enable 
the  purchaser  to  compete  with  other  mills 
whose  flour  might  be  sold  or  used  in  that 
part  of  the  country.  Knowlton  v.  Oliver  (U. 
8.)  28  Fed.  518,  51& 

A  chattel  mortgage  covenanting  that  the 
mortgagor  would  not  "trade  or  exchange** 
any  of  the  property  mortgaged  without  the 
written  consent  of  the  mortgagee,  and  that 
in  case  he  did  the  property  so  obtained  should 
be  held  and  taken  in  place  of  that  disposed 
of,  clearly  indicates  the  giving  of  one  article 
and  the  receiving  of  another,  whether  the 
article  be  money  or  what  is  ordinarily  un- 
derstood to  be  a  chattel,  and  cannot  be  con- 
strued to  require  the  mortgagor  to  substi- 
tute other  like  animals  for  animals  which 
have  died  or  articles  used  or  consumed  by 
the  mortgagor.  Hulsiser's  Adm'rs  v.  Opdyke 
(N.  J.)  13  Atl.  669.  See,  also,  Hulsizer  v. 
Opdyke  (N.  J.)  7  Atl  879. 

As  any  business  for  profit. 

"Trade,**  as  used  in  Const,  art  5,  S  3, 
authorizing  the  Leglslatmre  to  tax  "trades, 
professions,  franchises,  and  income,'*  is  em- 
ployed in  its  broadest  signiflcation,  and  com- 
prehends, not  only  all  who  are  engaged  in 
buying  and  selling  merchandise,  but  all  whose 
occupation  or  business  it  is  to  manufacture 
and  sell  the  products  of  their  plants,  and 
includes  in  this  sense  any  employment  or 
business  embarked  in  for  gain  or  proflt 
State  V.  Worth,  21  S.  B.  204,  205,  116  N.  C. 
1007. 

As  bvyins  and  sellins. 

"Trade"  is  defined  by  Jacob  in  his  Law 
Dictionary  to  mean  mutual  trafllc,  by  sell- 
ing or  the  exchange  of  articles,  between 
members  of  the  same  community.  Bouvier, 
in  his  Law  Dictionary,  defines  "trade**  as  any 
sort  of  dealings  by  way  of  sale  or  exchange. 
Hence  an  agreement  between  dealers  fixing 
the  retail  price  of  coal  was  an  agreement  in 
restraint  of  trade.  People  v.  Sheldon,  21  N. 
Y.  Supp.  859,  861,  66  Hun,  590. 

In  a  lease  of  a  house  there  was  a  cove> 
nant,  with  a  clause  of  forfeiture^  not  to  use 
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or  exerdse  the  trade  of  a  batcher,  baker, 
Blangtater  man,  tobacco  pipe  maker,  tobacco 
pipe  burner,  soap  maker,  sngar  baker,  dyer, 
distiller,  coffee  bonse  keeper,  tanner,  or  any 
offensive  trade.  Held,  that  the  word  "trade** 
meant  only  some  business  conducted  by  bny- 
tng  and  selling,  and  hence  the  lease  was  not 
forfeited  by  the  use  of  the  house  as  a  pri- 
vate lunatic  asylum.  Wetherell  ▼.  Bird,  2 
AdoL  &  Bl.  leL 

"Trade**  as  used  in  the  title  of  Acts 
1897,  a  94,  reciting  it  to  be  "An  act  for  the 
prohibition  and  punishment  of  those  trans- 
actions and  combinaticms  calculated  to  les- 
sen competition  in  trade  or  to  influence  prices 
of  commodities,*'  includes  dealings  in  both 
imported  and  domestic  commodities.  State 
y.  Schlitz  Brewing  Ck>.,  59  S.  W.  1038,  1089, 
104  Tenn.  716,  78  Am.  St  Rep.  941. 

"Trade,**  as  used  in  Pen.  Code,  |  211, 
proTiding  that  it  shall  be  unlawful  for  any 
person  to  open  on  Sunday  for  the  purpose 
of  trade,  or  sale  of  goods,  wares,  and  mer- 
chandise, any  shop,  store,  or  building,  or 
place  of  business  whatever,  will  not  be  held 
to  mean  pursuing  a  trade  or  exercising  a 
trade,  such  as  that  of  a  barber,  but  trading 
in  goods.  Dooly  ▼.  Russell,  88  Paa  1000, 
1001,  10  Wash.  195. 

Trade  "in  its  broadest  signification.  In- 
cludes, not  only  the  business  of  exchanging 
commodities  by  barter,  but  the  business  of 
buying  and  selling  for  money  or  commerce 
and  traffic  generally.**  Hence  the  sale  of 
land  is  a  trade.  May  ▼.  Sloan,  101  U.  8.  281, 
237,  25  L.  Ed,  797. 

The  charter  of  a  bank  of  the  United 
States,  declaring  that  it  should  not  directly 
or  indirectly  "deal  or  trade"  in  anything  ex- 
cept bills  of  exchange,  gold  or  silrer  bullion, 
or  in  the  sale  of  goods  really  and  truly 
pledged  for  money  loaned,  and  not  redeemed 
in  due  time,  does  not  prohibit  the  corpora- 
tion from  purchasing  promissory  notes,  but 
only  denotes  what  may  or  may  not  be  bought 
and  sold  by  the  bank.  Bank  of  United 
States  T.  Norton,  10  Ky.  (8  A.  K.  Marsh.)  422, 
425. 

Act  Gong.  April  10,  1816,  c.  44,  incor- 
porating the  Bank  of  the  United  States,  and 
providing  that  it  shall  not  directly  or  in- 
directly "deal  or  trade"  in  anything  except 
bills  of  exchange,  gold  or  silver  bullion,  or 
in  the  sale  of  goods  really  and  truly  pledged, 
for  money  loaned  and  not  redeemed  in  due 
time,  did  not  intend  to  prohibit  purchases 
generally,  but  prohibited  buying  and  selling 
for  the  purposes  of  gain.  It  meant  to  inter- 
dict the  bank  from  doing  the  ordinary  busi- 
ness of  a  trader  or  merchant  in  buying  and 
selling  goods  for  profit,  and  the  words 
••deal"  and  "trade"  were  used  in  contra- 
distinction to  purchases  made  for  the  ac- 
commodation or  use  of  the  bank  or  result- 


ing froBk  its  ordinary  banking  operations. 
Fleckner  ▼.  United  States  Bank.  21  U.  &  Ci 
Wheat)  838,  861,  6  U  Ed.  681. 

As  c€iaimero«  mp  trmMm* 

"Trade**  has  been  defined  as  the  exchange 
of  commodities  for  other  conunodities  or  for 
money;  the  business  of  buying  and  selling; 
dealing  by  way  of  sale  or  exchange.  "Com- 
merce" has  a  broader  meaning.  It  consists 
of  intercourse  and  traffic,  and  Includes  the 
transportation  of  persons  and  property  and 
the  navigation  of  public  waters  for  that  pur- 
pose. United  States  v.  Cassidy  (U.  S.)  67 
Fed.  698,  705;  In  re  Grand  Jury  (U.  S.)  62 
Fed.  840,  841;  United  States  v.  Coal  DealeriT 
Ass*n  (U.  S.)  86  Fed.  252,  266;  United  States 
T.  Debs  (U.  S.)  04  Fed.  724,  749. 

In  ordinary  language  the  word  ^^ade" 
is  employed  in  three  different  senses:  First, 
in  that  of  the  business  of  buying  and  selling; 
second,  in  that  of  an  occupation  generally; 
and,  third,  in  that  of  a  mechanical  employ- 
ment, in  contradistinction  to  agriculture  and 
the  liberal  arts.  Ordinarily,  when  we  speak 
of  **trade,"  we  mean  commerce  or  some- 
thing of  that  nature;  when  we  speak  of  ••a 
trade,"  we  mean  an  occupation,  in  the  more 
general  or  the  limited  sense.  As  used  in  a 
statute  seeking  to  make  unlawful  combinsr 
tions  to  create  or  carry  out  "restrictions  in 
trade^**  the  word  is  used  as  the  mere  equiva- 
lejLt  of  commerce  or  traffic  Queen  Ins.  Co. 
V.  State,  24  S.  W.  897,  400,  86  T^z.  250,  22 
L.  R.  A.  483;  United  Statea  T.  Patterson  (U. 
S.)  66  Fed.  606,  689. 

The  words  "commerce**  and  ••trade"  are 
not  synonymous.  Commerce  relates  to  deal- 
ings with  foreign  nations,  while  trade,  on 
the  contrary,  means  mutual  traffic  among 
ourselves,  or  the  buying,  selling,  or  exchange 
of  articles  between  members  of  the  same 
community.  People  ▼.  Fisher  <N.  Y.)  14 
Wend.  9,  16,  28  Am.  Dec  601;  Hooker  v. 
Yanderwater  (N.  Y.)  4  Denio,  849,  853, 47  Am. 
Dec.  258. 

The  word  ••trade"  properly  means  traf- 
fic in  merchandise.  Where  a  witness  testi- 
fied that  "the  whole  trade  was  canceled  by 
agreement  of  the  parties,"  it  was  held  that 
he  meant  the  bargain  which  he  had  made 
with  the  other  parties  to  the  agreement 
Barrett  v.  Barron,  18  N.  BL  160,  161. 

In  construing  the  word  "trade**  as  used 
in  a  policy  of  insurance  on  the  cargo  of  a 
vessel,  reciting  that  '•there  are  goods  on 
board  contraband  war,  and  that  the  insur- 
ance is  not  against  illicit  trade  with  the 
Spaniards,  but  is  understood  to  cover  the 
property  under  whatever  papers  the  vessel 
may  sail,"  the  court  said :  •'The  obvious  aod 
most  usual  sense  in  which  the  word  trade' 
is  implied  is  to  express  traffic,  commerce, 
exchange,  dealing,  not  the  voyage  or  desti- 
nation of  a  ship,  although  sometimes  tbe 
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teem  may  be  allowed  tbat  meaxiliig,  when 
the  Toyage  or  desdnatlon  1>  named  from  the 
xtte  or  pnrpofle  to  which  it  leads  or  is  de- 
signed." Higglnaon  y.  Pomeroy,  11  Maaa.  104, 

112. 

Am  oeevpatioa  or  yrof eeeiomi 
One  of  the  deflnltionB  of  ''trade"  glren 
by  Webster  la  the  bnaineBS  a  man  has  learn- 
ed by  which  he  earns  his  llyelihood.    Wood- 
ieM  T.  Oolzey,  47  Ga.  121,  124. 

One  of  the  legal  definitions  of  "trade" 
Is  a  way  of  liylng.  It  Is  an  honest  and  a 
lawful  occupation.  Beaie  y.  Beck  (U.  8.)  2 
Fed.  Gas.  1111,  1114. 

The  word  "traded*  has  a  secondary  sense, 
Ifj  which  almost  any  occupation  Is  called  a 
man's  trade;  as  in  the  proyerb,  '^Two  of  a 
trade  can  neyer  agree."  In  re  Smith  (U.  S.) 
22  Fed.  Gas.  894,  885. 

"Trade,  business,  or  calling,"  as  used  in 
Laws  1802,  c.  002,  requiring  any  person  in- 
tending to  conduct  the  "trade,  business,  or 
calling"  of  a  plumber,  etc.,  to  submit  to  ex- 
amination before  engaging  in  the  business, 
etc^  are  synonymous,  and  haye  relation  to 
the  mechanical  employments;  one's  trade, 
etc,  being  that  business  which  he  has  learn- 
ed and  fitted  himself  to  follow.  People  y. 
Warden  of  City  Prison,  89  N.  B.  686,  689, 144 
N.  T.  629,  27  L.  R.  A.  718. 

"Trade,"  as  used  in  a  will  requiring  the 
beneficiaries  to  haye  some  useful  trade, 
should  be  construed  in  the  broad  sense  of 
special  occupation  or  profession,  rather  than 
in  the  ordinary  sense  of  mechanical  employ- 
ment, and  therefore  l)ookkeepers,  typewrit- 
ers, and  school  teachers  haye  a  trade,  within 
the  meaning  of  the  will.  Ctolby  y.  Dean,  49 
Atl.  574,  575,  70  N.  H.  691. 

Mailing  of  eontsmots. 

"Trade  or  calling,"  as  used  in  Ck>de  1849, 
c  196,  8  16,  proyiding  that  eyery  free  per- 
son found  on  a  Sabbath  day  laboring  at  a 
"trade  or  calling,"  except  In  household  or 
other  work  of  necessity  or  charity,  should 
forfeit  a  certain  sum  for  each  offense,  can- 
not with  propriety  be  said  to  include  bargain 
making,  contract  making,  or  coyenant  mak- 
ing, in  the  common  or  technical  meaning  of 
the  words  "trade"  or  "calling,"  as  dlstin- 
goished  from  other  trades  or  callings.  It  is 
true  that  persons  more  or  less  frequently 
make  contracts  in  the  course  of  their  usual 
transactions,  but  the  making  generally  of 
contracts,  without  reference  to  particular 
transactions,  is  not  a  trade  or  calling. 
Raines  y.  Watson,  2  W.  Va.  871,  401. 

Coatraetlns^ 

Code  Or.  p.  211,  exempting  from  execu- 
tion tools  and  implements  used  by  a  person 
nigaged  in  any  "trade,  occupation,  or  profes- 
sion," does  not  include  the  business  of  a 


building  contractor.    In  re  Whetmore  (U.  S.) 
29  Fed.  Oas.  92L 

Deatlstryw 

"Trade,"  as  used  in  a  statute  exempting 
from  execution  the  tools  of  a  mechanic  nec- 
essary for  carrying  on  his  "trade,"  cannot 
be  construed  to  include  dentistry.  The  term 
"trade"  Is  d^ned  by  Webster  to  denote  the 
business  or  occupation  which  a  person  has 
learned  and  which  he  carries  on  for  procure 
ing  subsistence  or  for  profit,  particularly  a 
mechanical  employment,  distinguished  from 
the  liberal  arts  and  learned  professions  and 
from  agriculture.  It  is  manifest  that  a  pur^ 
suit  requiring  a  correct  knowledge  of  the 
anatomy  and  physiology  of  a  part  of  the  hu- 
man body,  as  well  as  mechanical  skill  in  the 
use  of  the  necessary  instruments,  cannot  be 
properly  denominated  a  "trade."  Whltcomb 
y.  Beid,  81  Miss.  667,  569,  66  Am.  Dec  579. 

Fanttlsg. 

It  is  exceedingly  doubtful  whether  farm- 
ing can  be  called  a  "trade,"  within  the  true 
meaning  of  the  statute  proyiding  that,  where 
a  minor  shall  serye  an  apprenticeship  in  any 
lawful  trade  for  seyen  years  in  a  town,  he 
shall  thereby  gain  a  settlement  therein.  In- 
habitants of  Leeds  y.  Inhabitants  of  Free- 
port,  10  Me.  a  Falrf .)  856, 859. 

"Trade  comprehends  eyery  species  of  ex- 
change or  dealing,  either  in  the  produce  of 
land,  manufactures,  or  bills,  or  in  money; 
but  it  is  chiefly  used  to  denote  the  barter  or 
purchase  and  sale  of  goods,  wares,  or  mer- 
chandise, either  by  wholesale  or  retail  A 
profession,  on  the  other  hand,  is  said  to  be 
that  of  which  one  professes  knowledge;  the 
occupation.  If  not  mechanical  or  agricultural, 
or  the  like,  to  which  one  deyotes  one's  self; 
the  business  which  one  professes  to  unde]> 
stand  or  to  follow  as  one's  business.  Neither 
of  these  words  is  equiyalent  to  'occupation' 
in  its  general  sense.  Therefore  I  do  not  think 
a  farmer  or  a  carpenter  could  be  taxed  as 
such,  though  one  trading  or  dealing  in  the 
products  of  either  might  be  liable  as  a  trad- 
er." SUte  y.  Hunt,  40  S.  B.  216,  217,  129  N. 
0.  686,  85  Am.  St  Rep.  758. 

The  word  "trade,"  as  used  in  Act  Cong. 
Feb.  18,  1798,  c.  8,  8  82,  relating  to  the  trans- 
ferring of  licensed  yessels  to  be  employed  in 
any  other  trade  than  that  for  which  they 
are  licensed,  is  used  in  a  broader  sense  as 
equiyalent  to  occupation,  employment,  or 
business,  whether  manual  or  mercantile. 
Whereyer  any  occupation,  employment,  or 
business  is  carried  on 'for  the  purpose  of 
profit,  or  gain,  or  a  llyelihood,  not  in  the  lib- 
eral arts  or  learned  professions,  it  is  con- 
stantly called  a  "trade."  Thus,  we  speak  of 
the  art,  mystery,  or  trade  of  a  housewrlght 
a  shipwright,  a  tailor,  a  blacksmith,  and  a 
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shoemaker;  and  it  is  in  this  extended  sense, 
that  the  word  is  used  in  this  section.  There- 
fore the  cod  fishery  is  a  trade,  within  the 
meaning  of  the  section,  and  so  is  the  mack- 
erel fishery.  The  Nymph  (U.  S.)  18  Fed.  Gas. 
506,  507,  affirming  Id.  509,  511. 

Fnrniihliig  crater  to  city. 

Act  April  14,  1853,  as  amended  by  Act 
April  30,  1855,  authorizing  the  formation  of 
corporations  for  the  purpose  of  engaging  in 
any  "species  of  trade  or  commerce,"  foreign 
or  domestic,  includes  a  corporation  organized 
for  the  purpose  of  furnishing  a  city  with  wa- 
ter.   People  Y.  Blake,  19  CaL  579,  694. 

Household  sorrioo. 

Household  service  in  a  city,  town,  or  Til- 
lage may  perhaps  be  said  to  be  a  sort  of 
**trade  or  mystery,"  wWch  may  require  ap- 
prenticeship; for  it  will  require  time  and  at- 
tention to  make  an  expert  waiter,  and  one  so 
instructed  will  receive  wages  10  times  above 
that  of  an  untaught  servant  Commonwealth 
V.  Van  Lear  (Pa.)  1  Serg.  &  R.  248»  252. 

Insuraiioe* 

"Trade,"  as  used  in  Sess.  Laws  1889,  c 
257,  entitled  "An  act  to  declare  unlawful 
trusts  and  combinations  in  restraint  of  trade 
products,"  should  be  construed  to  include  the 
business  of  insurance.  The  commercial 
meaning  of  the  word  'trade"  refers  to  the 
business  of  selling  or  exchanging  some  tan- 
gible substance  or  commodity  for  money,  or 
business  of  dealing  by  way  of  sale  or  ex- 
change in  commodities.  This  may  possibly 
be  the  most  common  signification  which  is 
given  to  the  term;  but  it  is  not  the  only  one, 
nor  the  most  comprehensive  meaning  in 
which  the  word  is  properly  used.  In  the 
broader  sense  it  is  any  occupation  or  busi- 
ness carried  on  for  subsistence  or  profit 
Anderson's  Dictionary  of  Law  gives  the  fol- 
lowing definition:  "Generally  equivalent  to 
occupation,  employment,  or  business,  whether 
manual  or  mercantile;  any  occupation,  em- 
ployment or  business  carried  on  for  profit, 
gain,  or  livelihood,  not  in  the  liberal  arts  or 
in  the  learned  professions."  In  Abbott's  Law 
Dictionary,  the  word  is  defined  as  "an  occu- 
pation, employment  or  business  carried  on 
for  gain  or  profit"  Among  the  definitions 
given  in  the  Bncyclopsedlc  Dictionary  is  the 
following:  "The  business  which  a  person  has 
learned  and  which  he  carries  on  for  subsist- 
ence or  profit;  occupation;  particularly  em- 
ployment, whether  manual  or  mercantile,  as 
distinguished  from  the  liberal  arts  or  the 
learned  professions  and  agriculture."  A  like 
definition  of  the  word  is  given  in  the  Impe- 
rial Dictionary.  Rapalje  &  Lawrence's  Law 
Dictionary  gives  the  restrictive  definition  of 
traffic,  commerce,  or  exchange  of  goods  for 
value,  goods,  or  money.  Bouvier  limits  the 
meaning  to  commerce,  traffic,  and  of  mechan- 
ics.   The  definition  given  by  Webster  is  the 


act  or  buslneas  of  exchanging  commodities 
by  barter,  or  by  buying  and  selling  for  mon- 
ey; commerce;  traffic;  barter.  This  author, 
however,  gives  the  more  enlarged  meaning 
of  the  word  as  well,  as  follows:  'The  busi- 
ness which  a  person  has  learned  and  which 
he  engages  in  for  procuring  subsistence  or 
for  profit;  occupation;  especially  mechan- 
ical employment,  as  distinguished  from  the 
liberal  arts,  the  learned  professions,  and  ag- 
riculture; as  we  speak  of  the  trade  of  a 
smith,  of  a  carpenter,  or  mason,  but  not  of 
the  trade  of  a  farmer  or  lawyer,  or  a  physi- 
cian." The  broader  signification  given  to  the 
word  by  most  of  the  lexicographers  would 
fairly  embrace  and  cover  the  business  of  in- 
surance. In  re  Pinkney,  27  Pac.  179,  47  Kan. 
89. 

The  word  "trade"  embraces  within  its 
meaning  commercial  traffic,  and  it  also  has  a 
limited  and  a  restricted  significance,  which 
applies  to  mechanical  pursuits;  but  in  its 
broad  and  general  sense  it  covers  and  em- 
braces all  occupations  In  business,  with  the 
possible  exception  of  the  learned  professions 
and  those  that  pertain  to  liberal  arts  and  the 
pursuit  of  agriculture.  In  The  Nymph  (U. 
S.)  18  Fed.  Gas.  506,  Judge  Story  says:  "The 
word  is  often,  and,  indeed,  generally,  used  as 
equivalent  to  occupation,  employment  or 
business,  whether  manual  or  mercantile. 
Whenever  any  occupation,  employment  or 
business  is  carried  on  for  the  purpose  of  profit 
or  gain  or  livelihood,  not  in  the  liberal  arts 
or  learned  professions,  it  is  constantly  called 
a  trade.' "  As  used  in  Sayles'  Glv.  St  art 
2337,  it  includes  the  business  of  an  insurance 
agent,  so  as  to  entitle  him  to  the  exemption 
therein  provided  for.  Betz  v.  Maler,  38  S.  W. 
710,  12  Tex.  Civ.  App.  219  (citing  Queen  Ins. 
Co.  V.  State,  24  S.  W.  397,  86  Tex.  250.  22  L. 
R.  A.  483;  26  Am.  &  Eng.  Enc.  Law,  226; 
The  Eliza,  11  U.  S.  [7  Cranch]  113,  3  U  Bd. 
286;  Chartered  Mercantile  Bank  v.  Wilson, 
3  Exch.  Div.  108;  In  re  Pinkney,  47  Kan. 
89,  27  Pac.  179;  May  v.  Sloan,  101  T7.  S.  231, 
25  L.  Ed.  797). 

Interstate  ooiiiiiieree. 

The  word  "trade,"  in  its  usual  sense,  re- 
fers to  the  business  of  selling  or  exchanging 
some  tangible  substance  or  commodity  for 
money,  or  the  business  of  dealing  by  way  of 
sale  or  exchange  in  commodities.  In  a  broad- 
er sense  it  is  any  occupation  or  business  car- 
ried on  for  subsistence  or  profit,  but  does  not 
mean  interstate  commerce.  State  v.  Phipps, 
31  Pac.  1097,  1098,  50  Kan.  609,  18  L.  R.  A 
657,  34  Am.  St  Rep.  152. 

Xe«pias  meat  auurket  or  sroeerj. 

''Trade  or  business,"  as  used  in  Gen.  St 
c  133,  8  32,  exempting  from  execution  the 
'tools,  implements,  and  fixtures  necessary  for 
carrying  on  trade  or  business,"  applies  to 
such  as  mechanics  artisans,  handicraftsmen, 
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and  others  whose  manual  labor  and  skill  af- 
ford means  of  earning  their  llyelihood,  and 
does  not  include  those  merely  engaged  in  the 
business  of  buying  and  selling  merchandise, 
nor  to  exempt  the  weights  and  measures, 
horses  and  carriages,  or  other  articles  used 
by  them  in  their  trade,  and  so  does  not  apply 
to  one  engaged  in  keeping  a  meat  market 
and  grocer's  shop.  Wallace  y.  Bartlett,  108 
62, '54. 


Lufaetvring. 

'Trade,"  as  defined  by  Bouvler,  embra- 
ces any  sort  of  dealings  by  way  of  sale  or  ex- 
cliange;  commerce;  traffic.  Under  Bey.  St 
c  6k  S  14^  proylding  that  all  personal  prop- 
erty employed  in  "trade"  shall  be  taxed  in 
the  town  where  so^  employed  on  the  1st  day 
of  April,  fire  wood,  pulp  wood,  and  kiln 
wood,  aggregating  seyeral  hundred  cords, 
and  200  piles  cut  from  a  tract  of  wild  land 
and  conyeyed  to  a  landing  at  the  shore,  on 
the  tract,  there  to  remain  until  sold  in  small 
quantities  or  by  the  whole  lot  to  local  or 
other  parties  as  might  thereafter  be  found 
expedient,  were  employed  In  trade.  Gower 
y.  Inhabitants  of  Jonesboro,  21  Atl.  846^  847, 
83  Me.  142. 

Where  the  business  of  a  mill  was  the 
manufacture  of  lumber  for  sale,  it  falls  with- 
in the  legitimate  definition  of  '*trade'*;  so 
that  logs  intended  for  manufacture  in  that 
mill,  and  which  were  in  fact  manufactured 
there,  which  had  been  cut  and  hauled  to  the 
landing  and  were  in  transit  to  the  mill,  may 
fairly  be  considered  as  employed  in  the  trade 
or  business  of  that  mill  on  that  day,  within 
the  meaning  and  purpose  of  the  statute  pro- 
viding that  personal  property  employed  In 
trade  shall  be  taxed  in  the  town  where  It  was 
employed  on  the  1st  day  of  April.  Inhabit- 
ants of  Farmingdale  y.  Berlin  Mills  Oo.,  46 
Atl.  39,  40,  93  Me.  833  (citing  Oower  y.  In- 
habitants of  Jonesboro ,  88  Me.  142,  146,  21 
Atl.  84Q. 

The  court,  in  Atwood  y.  De  Forest,  19 
Conn.  613,  said:  ''By  the  word  trade'  as 
used  in  Gen.  St.  §  1184,  exempting  the  im- 
plements of  a  debtor's  trade  from  attach- 
ment, means  the  business  of  a  mechanic, 
strictly  speaking,  as  the  business  of  a  car- 
penter, blacksmith,  silyersmith,  printer,  or 
the  like;  and  it  was  not  intended  to  include 
the  business  of  a  manufacturer,  any  more 
than  it  was  intended  to  ext^id  to  the  busi- 
ness of  a  merchant  or  farmer."  Dayidson  y. 
Hannon,  34  Atl.  1060,  87  Conn.  812,  84  L. 
R.  A.  718»  62  Am.  St  Rep.  282. 

"The  working  of  a  mine  under  a  bare 
mining  right  has  been  uniformly  construed 
by  courts  of  equity  as  a  species  of  trade. 
Hence  the  legal  relations  existing  between 
two  or  more  persons  interested  in  such  right 
is  that  of  a  qualified  partnership.*'  Smith  y. 
Cooley,  2  Pac.  880,  882,  66  Gal.  48. 


Beal  estate  bvalnesa. 

"Trade,"  as  used  in  Laws  1870,  c  29, 
authorizing  the  formation  of  co-operatiye  as- 
sociations for  the  purpose  of  trade,  will  be 
construed  to  include  the  buying  and  selling 
of  real  estate.  Finnegan  y.  Noerenberg,  53 
N.  W.  1160,  1161,  62  Minn.  239,  18  U  R.  A. 
778,  88  Am.  St  Rep.  662. 

Saddle  and  hanMsa  maldiig. 

The  term  "trade,"  within  the  meaning 
of  the  statute  exempting  from  sale  on  execu- 
tion all  tools  belonging  to  any  trade,  includes 
the  combined  business  of  saddle  and  harness 
making.  Nichols  y.  Porter,  26  &  W.  869,  7 
Tex.  Cly.  App.  302. 

BelUng  liquor  wtthout  lloensa* 

"Trade,"  as  used  in  Tayl.  St  p.  1650,  S 
32,  exempting  from  execution  the  stock  in 
trade,  etc.,  of  any  person,  used  and  kept  for 
the  purpose  of  carrying  on  his  "trade  or  busi- 
ness," means  lawful  trade  or  business,  and 
hence  does  not  apply  to  a  person  engaged  in 
the  sale  of  intoxicating  liquors  without  a  li- 
cense.   Walsch  y.  dall,  82  Wis.  169,  16L 

SHoet  atetal  working. 

"Trade,"  as  used  in  Act  April  29,  1874,  8 
2  (P.  Lu  73),  authorizing  a  corporation  to  be 
created  for  the  encouragement  and  protec- 
tion of  trade  and  commerce,  should  be  con- 
strued in  its  popular  sense,  and  includes  par- 
ticular trades,  as  well  as  trade  in  general. 
In  popular  understanding,  roofing  and  sheet 
metal  working  is  as  plain  a  description  of  a 
trade  as  carpentering,  or  bricklaying,  or  ma- 
son work,  or  any  other  occupation  belonging 
to  the  class  of  trades.  In  re  Roofing  &  Sheet 
Metal  Contractors'  Ass'n  of  Philadelphia,  49 
Ati.  894,  200  Pa.  111. 

Single  transaotion* 

The  statute  of  limitations,  excepting  the 
"trade  of  merchandise  between  merchant  and 
merchant"  from  the  operation  of  the  statute, 
does  not  include  a  joint  purchase  of  goods, 
where  one  of  the  purchasers  takes  the  whole 
goods  and  agrees  to  account  to  the  other  for 
his  share  of  them,  or  proceeds,  if  any,  and 
to  charge  no  commission  in  case  of  sale;  and 
hence  the  lapse  of  the  stipulated  time  was  a 
bar  to  an  action  on  an  account  against  the 
party  who  had  receiyed  and  sold  the  goods. 
Murray  y.  Coster  (N.  Y.)  20  Johns.  676»  682, 
11  Am.  Dec.  333. 

Transportation  of  nterehandise. 

"Trade,"  as  used  in  a  statute  exempting 
from  attachment  the  Implements  of  the  debt- 
or's trade,  means  the  business  of  a  mechanic, 
strictly  speaking,  as  the  business  of  a  carpen- 
ter, blacksmith,  silyersmith,  printer,  or  the 
like,  and  does  not  include  one  engaged  in  the 
transportation  of  merchandise;  for  that  can- 
not be  said  to  be  the  business  of  a  mechanic, 
either  by  definition  of  the  books  or  by  the 
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common  imderstandlDg  and  fpeaklng  of  man, 
80  as  to  exempt  the  hone,  carta,  and  harness 
used  in  snch  business  of  transportation  from 
attachment  Enscoe  t.  Donn,  44  Conn.  83, 
90,  26  Am.  Rep.  430. 

TRADE  ITZTU&E8. 

See  "Barroom  Fixtures.** 
As  flxtorea,  see  '^Flxtnra" 

'Trade  flxtures"  is  a  term  nsnally  used 
to  describe  property  which  a  tenant  has  pla- 
ced on  rented  real  estate  to  advance  the 
business  for  which  the  realty  is  leased,  and 
may,  as  against  the  lessor  and  those  claim- 
ing under  him,  be  removed  at  the  end  of  the 
tenant's  term.  Herkimer  County  Light  A 
Power  Co.  v.  Johnson,  65  N.  Y.  Sui^  024, 
928,  87  App.  Diy.  267. 

The  casing  in  an  oil  or  gas  well  and  the 
derrick  and  other  appliances  used  in  drilling 
and  operating  it  are  "trade  fixtures,"  and 
can  be  removed  by  the  owner  or  lessee  dur- 
ing the  term  of  the  lease.  Shellar  v.  Shivers, 
38  Atl.  96,  96»  171  Pa.  569. 

A  substantial  dynamo  house,  built  by  a 
lessee  on  a  solid  stone  foundation  on  land 
leased  for  use  in  the  operation  of  an  electric 
lighting  plant,  and  a  boiler  house  of  rough 
lumber  upon  sills  laid  on  stone  or  blocks, 
and  a  shaft  house  or  shed  constructed  for 
the  most  part  of  lumber  ftom  buildings  on 
the  premises,  as  well  as  two  dynamos  placed 
in  the  dynamo  house,  are  accessory  to  the 
trade,  and  hence  "trade  fixtures,"  subject  to 
removal  by  the  lessee  on  the  termination  of 
his  lease.  Brown  v.  Reno  Electric  Light  & 
Power  Co.  (U.  S.)  55  Fed.  229,  231. 

A  frame  building  used  as  a  lumber  ofllce 
and  as  a  place  for  the  workmen  of  a  lessee 
to  sleep,  and  erected  by  such  lessee,  and  also 
a  bridge  built  of  stringers,  with  plank  nailed 
thereto,  to  give  access  to  the  ofilce,  are  **trade 
fixtures,"  within  the  meaning  of  Civ.  Code,  $ 
1019,  providing  that  a  tenant  may  romove 
from  the  demised  premises  during  his  term 
anything  affixed  thereto  for  purposes  of 
trade,  etc.  Security  Loan  &  Trust  Co.  v.  Wil- 
lamette Steam  Mills  Lumbering  A  Mfg.  Co., 
34  Pac.  821,  822,  99  Cal.  636. 

A  building  erected  by  a  tenant  on  the 
leased  land,  in  fulfillment  of  a  covenant  in 
the  lease,  a  breach  of  which  would  have  for- 
feited it,  and  which  the  tenant  under  the 
terms  of  the  lease  has  no  right  to  remove, 
is  not  a  "trade  fixture,"  on  which  the  lessee 
can  execute  a  chattel  mortgage  to  secure  a 
creditor.  Deane  v.  Hutchinson,  2  Atl.  292, 
40  N.  J.  Bki.  a8  Stew.)  88. 

TRADE-MABX. 

Right  to,  as  franchise,  see  "Franchise." 


A  trade-mark  "is  the  name^  symbol,  fig- 
ure, letter,  form,  or  device  adopted  and  used 
by  the  manufacturer  or  merchant  in  order 
to  designate  the  goods  that  he  manufactures 
or  sells,  and  to  distinguish  them  from  those 
manufactured  or  sold  by  another,  to  the  end 
that  they  may  be  known  in  the  market  as 
his,  and  thus  enable  him  to  securo  such  prof- 
its as  result  from  a  reputation  for  superior 
skill,  industry,  or  enterprise."  Moorman  t. 
Hoge  (U.  S.)  17  Fed.  Cas.  716,  718  (quoting 
Upton,  Trade-Marks,  p.  9);  Albany  Perforat- 
ed Wrapping  Paper  Co.  v.  John  Hoberff  Co. 
(U.  S.)  102  Fed.  167.  168  (citing  Upton.  Trade- 
Marks,  p.  9,  a  1);  United  States  v.  Borgfeldt 
(U.  S.)  123  Fed.  196»  197  (quoting  Abb.  Xaw 
Diet):  Leidersdorf  v.  Flint  (U.  &)  16  Fed 
Cas.  260,  261  (citing  McLean  t.  Fleming;  96 
U.  S.  246,  24  L.  Ed.  828|;  Hoatetter  t.  Fries 
(U.  S.)  17  Fed.  620;  Haaleton  BoU^  Ck>.  t. 
Hazelton  Tripod  Boiler  Ck>.,  28  N.  B.  248,  249, 
137  111.  231;  Candee  v.  Deere,  64  111.  439,  456, 
6  Am.  Rep.  126;  Burke  y.  Cassln,  46  CaL  467, 
469,  478,  13  Am.  Rep.  204;  Munro  v.  Smith,  8 
N.  Y.  Supp.  671;  Shaver  v.  Shaver,  6  N.  W. 
188, 189,  64  Iowa,  208,  37  Am.  Rep.  194;  Park- 
land Hills  Blue  Lick  Water  0>.  v.  Hawkins, 
26  S.  W.  389,  891,  96  Ky.  602,  44  Ajn.  St  Repu 
264;  Larrabee  v.  Lewis,  67  Ga.  661,  663,  44 
Am.  Rep.  736;  Rogers  v.  Taintor,  97  Mass. 
291,  297. 

"Mark"  means  to  make  a  visible  sign  on 
something;  to  affix  a  significant  mark;  to 
draw,  cut,  fasten,  brand;  to  affix  an  indica- 
tion to;  to  attach  one's  name  or  Initials  to. 
A  "trade-mark,"  therefore,  consists  of  the 
use  in  trade  of  such  a  mark  placed  upon 
goods  manufactured  by  a  particular  person 
and  placed  in  market  with  such  marks  for 
sale  and  trade.  Adams  v.  Helsti  (U.  S.)  81 
Fed.  279,  280. 

**Trade-marks"  are  symbols  by  which 
men  engaged  in  trade  and  manufacturing  be- 
come known  in  the  marts  of  commerce,  and 
by  which  their  reputation  and  that  ot  their 
goods  are  extended  and  published.  They  are 
the  means  by .  which  manufacturers  and 
merchants  identify  their  manufactures  and 
merchandise.  Trade-Mark  Cases,  100  U.  S. 
82,  87,  26  L.  Bd.  660. 

A  trade-mark  is  a  particular  aign  or 
symbol,  which  by  exclusive  use  becomes  rec- 
ognized as  the  distinguishing  mark  of  the 
owner's  goods,  and  for  the  protection  of 
which  the  aid  of  equity  may  be  invoked. 
Schneider  v.  WilUams,  14  Ati.  812,  814,  44  N. 
J.  Bq.  (17  Stew.)  891  (citing  2  High,  In].  | 
1068). 

•Trade-mark"  is  the  right  which  a  per- 
son has  to  use  a  certain  name  for  articles 
which  he  has  manufactured,  so  that  he  may 
prevent  another  from  using  it,  because  the 
mark  or  name  denotes  that  articles  so  mark- 
ed were  manufactured  by  a  certain  person, 
and  no  one  else  can  have  the  right  to  put  the 
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^  name  on  bis  goods  and  then  represent 
tfaem  to  bave  been  manufactured  by  the  per- 
son whose  mark  It  Is.  Osgood  t.  Allen  (U.  8.) 
IB  Fed.  Gas.  871,  873. 

A  trade-mark  has  been  defined  as  an 
arbitrary  symbol  affixed  by  a  manufacturer 
•r  merchant  to  a  vendible  commodity.  The 
principal  purpose  of  a  trade-mark  is  to  guar- 
anty the  genuineness  of  a  product  It  is,  in 
fact,  the  commercial  substitute  for  one's  own 
autograph.  In  all  ages  it  has  been  used  to 
denote  origin,  and  thus  protect  the  purchaser, 
as  well  as  the  vendor.  Qowans  v.  Ahlbom 
Bros.  (Pa.)  4  Kulp,  81,  84. 

A  trade-mark  is  something  laed  on  sala- 
ble articles  to  designate  them  as  the  articles 
made  by  A.,  and  to  distinguish  them  from 
similar  articles  made  or  sold  by  B.  Hygela 
Distilled  Water  Ck>.  v.  Hygeia  lea  Co.,  40 
Atl.  684^  540,  70  Gonn.  616. 

The  right  which  a  manufacturer  has  In 
a  trade-mark  is  everywhere  recognised.  The 
mark  may  consist  of  a  name  or  a  device, 
or  a  particular  arrangement  of  words,  or 
such  words  with  some  device  of  greater  or 
less  novelty,  which  lias  been  applied  to  a 
manufacture  to  designate  the  goods  as  made 
by  a  particular  person.  When  a  manufac- 
turer has  thus  distinguished  the  goods  he 
makes  by  a  peculiar  device,  so  that  they  may 
be  known  in  the  market  as  his,  he  thereby 
acquires  the  right  to  whatever  profits  may 
result  from  his  superior  skill,  knowledge,  or 
honesty  of  process.  A  legal  right  to  the  use 
of  a  trade-mark  springs  from  its  usefulness 
to  point  out  the  original  ownership  of  the 
article  to  which  it  is  affixed,  or  to  give  no- 
tice to  the  public  who  is  the  producer.  Soils 
Cigar  Go.  v.  Peso,  26  Pac.  566,  667,  16  Colo. 
888,  26  Anu  St  Rep.  279. 

A  trade-mark  is  defined  to  be  a  particu- 
lar label  or  sign,  indicating  to  those  who 
wish  to  give  the  person  using  it  their  patron- 
age that  the  article  is  made  or  sold  by  him 
or  by  his  authority,  or  that  he  carries  on 
bosiness  at  a  particular  place.  Qlen  ft  Hall 
Mf^.  Go.  V.  Hall  (N.  Y.)  6  Lana.  168,  160. 

"The  function  of  a  trade-mark  is  to  in- 
dicate to  the  public  the  origin,  manufacture, 
or  ownership  of  articles  to  which  it  is  ap- 
plied, and  thereby  secure  to  its  owner  all 
l)eiieflt  resulting  from  his  identiflcation  by 
the  public  with  the  article  bearing  if  Den- 
Bison  Mfg.  Go.  V.  Thomas  Mfg.  Co.  (U.  8.) 
94  Fed.  661,  666. 

The  office  of  a  trade-mark  is  to  point 
out  distinctly  the  origin  or  ownership  of  the 
article  to  which  it  is  affixed,  or,  in  other 
words,  to  give  notice  as  to  who  was  the  pro- 
dncer.  Deering  Harvester  Co.  v.  Whitman 
A  Barnes  Mfg.  Co.  (U.  8.)  01  Fed.  876,  878, 
SS  G.  C.  A.  668. 

The  general  rule  laid  down  as  to  the 
■Miction  of  a  trade-mark  in  the  case  of  Del- 


aware &  H.  Canal  Co.  v.  Clark,  80  U.  S. 
(13  Wall.)  322,  20  L.  Bd.  681,  is  as  follows: 
"The  office  of  a  trade-mark  is  to  point  out 
distinctively  the  origin  or  ownership  of  the 
article  to  which  it  is  afilxed,  or  to  give  no- 
tice who  was  the  producer.  This  may  be 
done  in  many  cases  by  a  name,  mark,  or 
device  well  known,  but  not  previously  ap- 
plied to  the  same  article.  An  exclusive  use 
can  never  be  exclusively  claimed  of  words 
in  common  use  previously  as  applied  to  sim- 
ilar articles."  The  law  accords  to  the  man- 
ufacturer the  exclusive  right  to  an  arbitrary 
name,  as  designating  an  article  to  which  he 
is  the  first  to  apply  it  Dr.  Jaeger's  Sanitary 
Woolen  System  Co.  v.  Le  Boutillier,  24  N. 
X.  Supp.  800,  804,  6  Misc.  Rep.  78. 

A  trade-mark  Indicates  the  source,  origin, 
or  ownership  of  an  article  of  merchandise 
on  which  it  is  placed.  Caswell  v.  Davis,  68 
N.  Y.  228,  17  Am.  Rep.  238.  This  means 
that  the  mark  is  calculated  to  distlngolsh 
the  articles  which  bear  it  from  those  of  oth- 
er makers  or  vendors.  It  need  not  indicate 
any  particular  person  as  maker,  manufactur- 
er, or  vendor,  or  give  the  name  or  address 
of  either.  When  the  mark  has  become  rec- 
ognised by  purdtiasers  as  a  distinctive  desig- 
nation of  a  particular  manufacturer,  maker, 
or  seller  of  a  certain  quality  of  goods,  it  will 
be  a  sufficient  indication  of  the  origin  w 
ownership,  within  the  rule  requisite  to  its 
protection  as  such,  though  purchasers  may 
not,  from  the  words  or  otherwise,  be  able 
to  tell  who  is  the  particular  maker  or  seller 
of  the  article.  Its  value  is  in  its  employ- 
ment marking  the  goods  on  which  it  is 
placed.  This  gives  it  the  character  of  prop- 
erty. It  is,  then,  a  symbol  of  reputation  or 
good  will.  State  v.  Bishop,  81  8.  W.  9,  11, 
128  Mo.  878,  20  L.  B.  A.  200,  48  Am.  St  Bep. 
660. 

A  trade-mark  is  a  mere  notice,  an  arbi- 
trary mark  or  sign,  put  on  an  artificial  prod- 
uct whereby  any  person  interested  in  the 
information  may  be  assured  as  to  the  origin 
of  said  product  Such  mark  is  a  means  for 
rendering  more  pronounced,  distinctive,  and 
valuable  that  species  of  property  known  as 
the  good  will  of  the  business.  A  manufac- 
turer, for  instance,  may  use  as  a  trade-mark 
a  word  arbitrarily  selected.  In  so  doing  he 
acquires  no  property  in  the  word  as  such. 
His  right  attaches  to  the  peculiar  and  added 
function  of  the  word  in  identiflcation  of  his 
product  by  reason  of  its  use.  Royal  Baking 
Powder  Co.  v.  Baymond  (U.  S.)  70  Fed.  876, 
380. 

In  the  strict  sense  of  the  term,  a  trade- 
mark is  applicable  only  to  a  vendible  article 
upon  which  it  is  in  some  manner  fixed  or 
represented  as  a  symbol,  to  indicate  the  ori- 
gin or  ownership  of  the  article  on  which  it 
is  placed.  But  the  same  rules  for  protec- 
tion against  infringements  are  extended  to 
names  applied  to  other  callings^  or  to  pla- 
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ces  of  bnsliiefls,  as  to  technical  trade-marks. 
Koehler  y.  Sanders,  122  N.  Y.  65.  72,  25  N. 
B.  235,  236,  9  U  R.  A.  576  (citing  Howard 
▼.  Henriques,  5  N.  Y.  Super.  Ot  [8  Sandf.] 
725). 

Broadly  defined,  a  trade-mark  Is  a  mark 
by  whicb  the  wares  of  the  owner  are  known 
in  trade.  Its  object  is  twofold:  First,  to 
protect  the  party  using  it  from  competition 
with  inferior  articles;  and,  second,  to  pro- 
tect the  public  from  imposition.  Shaw 
Stocking  Ca  t.  Mack  (U.  S.)  12  Fed.  707, 
710. 

A  trade-mark  is  a  word,  symbol,  or  de- 
▼ice  by  which  the  wares  of  an  owner  are 
known  in  trade.  Its  object  is,  first,  to  pro- 
tect the  party  using  them  from  competition 
with  inferior  articles,  and,  second,  to  protect 
the  public  from  imposition.  The  trade-mark 
brands  the  goods  as  genuine.  Just  as  the  sig- 
nature to  a  letter  stamps  it  as  authentic. 
KipUng  Y.  G.  P.  Putnam's  Sons  (U.  S.)  120 
Fed.  631,  635.  57  G.  G.  A.  205. 

A  trade-mark  is  a  mark  or  device  at- 
tached by  the  manufacturer  and  seller  of 
goods  to  the  merchandise  produced  by  him, 
in  order  to  distinguish  it  from  a  like  class 
of  merchandise  produced  by  others,  and  the 
right  to  the  exclusive  use  of  such  mark  ac- 
crues, not  because  he  was  the  originator  of 
the  same,  but  because  he  has  applied  it  to 
goods  of  his  manufacture,  and  they  have  ac- 
quired a  reputation  in  connection  with  such 
mark.  Dr.  Jaeger's  Sanitary  Woolen  System 
Go.  V.  Geo.  Le  Boutillier,  15  N.  Y.  fit  Rep. 
117,  110. 

"It  is  not  necessary  that  a  trade-mark 
should  on  its  face  show  the  origin,  manu- 
facture, or  ownership  of  the  article  to  which 
it  is  applied.  It  is  sufllclent  that  by  associa- 
tion with  such  articles  in  trade  it  has  ac- 
quired with  the  public  an  understood  refer- 
ence to  such  origin.'*  Denniston  Mfg.  Go.  v. 
Thomas  Mfg.  Go.  (U.  S.)  04  Fed.  651,  65a 

A  trade-mark  may  consist  of  a  token, 
letter,  sign,  or  seal;  and  names,  ciphers, 
monograms,  pictures,  and  figures  may  be 
used,  and  numerals  united.  Shaw  Stocking 
Co.  V.  Mack  (U.  S.)  12  Fed.  707.  711. 

Any  device,  figure,  or  inscription  which 
seems  to  indicate  the  personal  origin  of  the 
goods  may  be  adopted  as  a  trade-mark.  Mc- 
Vey  V.  Brendel  (Pa.)  20  Wkly.  Notes  Gas. 
1,  5,  6. 

Mere  words  may  become  valid  trade- 
marks, when  they  are  merely  arbitrary,  or 
are  indicative  of  origin  or  ownership  in  the 
original  proprietor.  Burton  v.  Stratton  (U. 
S.)  12  Fed.  606,  600,  700. 

*'A  trade-mark  is  intended  to  designate 
the  origin  of  the  particular  article  to  which 
it  is  afllxed,  or  to  which  it  specially  refers, 
and  it  gives  notice  to  the  world  who  the  pro- 


ducer of  that  article  was.  A  name  may  bs 
used  for  this  purpose,  or  a  certain  mark  or 
peculiar  device  may  be  employed,  provided 
they  have  not  theretofore  been  appropriated 
by  others  for  the  same  purpose.  Bat  the 
right  to  select  such  names  and  marks  is 
governed  by  certain  rules  and  limitations, 
which  has  been  announced  by  the  conrt" 
Ooffman  v.  Gastner  (U.  8.)  87  Fed.  457,  81 
G.  O.  A.  55. 

A  'trade-mark"  may  consist  in  a  name, 
or  an  emblem  or  device,  used  to  indicate  the 
nature,  quality,  or  identity  of  an  article  of 
commerce,  whether  it  consists  of  an  article 
that  any  one  is  at  liberty  to  fabricate,  com- 
pound, or  vend,  or  which  originated  with, 
or  the  exclusive  right  to  manufacture  or 
vend  which  is  under  the  protection  of  a  pat- 
ent or  otherwise  in,  the  person  or  proprietor 
by  whom  the  trade-mark  was  devised.  It 
may  exist  where  the  name  of  the  article  and 
of  the  proprietor  are  so  blended  together 
that  the  right  to  the  use  of  the  name  is  in- 
dispensable to  the  use  of  the  trade-mark,  or 
may  consist  of  the  name  alone  of  the  man- 
ufacturer or  proprietor,  or  may  exist  where 
the  article  fabricated  is  so  made  or  shaped 
that  the  peculiar  form  of  it  is  designed  to 
and  does  serve  as  a  trade-mark,  as  in  case 
of  a  sewing  machine,  the  iron  framework 
of  which  was  so  constructed  as  to  represent 
and  form  the  two  initial  letters  of  the  pro- 
prietor's name.  Hegeman  v.  Hegeman  (N. 
Y.)  8  Daly,  1,  4. 

The  mere  name  of  a  person,  firm,  or  cor- 
poration cannot  be  a  lawful  trade-marR;  but 
such  name,  accompanied  by  a  mark  suffi- 
cient to  distinguish  it  from  the  same  name 
when  used  by  other  persons,  may  be  a  law* 
ful  trade-mark.  A  mark  or  device,  distin- 
guished from  other  marks,  when  used  in  con- 
nection with  a  particular  article,  may  desig- 
nate, by  association  in  the  minds  of  purchas- 
ers and  dealers,  etc.,  the  origin  or  ownersh^ 
of  such  article  as  being  in  a  particular  man- 
ufacturer, and  thus  be  a  lawful  trade-mark. 
Smith  V.  Beynolds  (U.  S.)  22  Fed.  Gas.  634, 
63a 

In  general  a  man  may  adopt  for  a  trade- 
mark whatever  he  chooses;  but,  when  he 
asserts  and  seeks  to  enforce  exclusive  right 
therein,  it  becomes  necessary  to  ascertain 
whether  it  is  Just  to  others  that  this  be  per- 
mitted. If  the  name,  device,  or  designation 
is  purely  arbitrary  or  fanciful,  and  has  first 
been  brought  into  use  by  him,  his  right  to 
the  exclusive  use  of  it  is  unquestionable 
But  the  mere  designation  of  a  quality  as 
nourishing,  applied  to  an  article  of  drink, 
cannot  be  appropriated  as  a  trade-mark. 
Neither  can  any  general  description,  by 
words. in  common  use,  of  a  kind  of  artide 
or  of  its  nature  or  qualities.  Insurance  Oil 
Tank  Co.  v.  Scott,  88  La.  Ann.  946^  051,  88 
Am.  Rep.  286. 
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In  discussing  whetber  the, word  'insur- 
ance," as  applied  to  an  illuminating  oil.  Is 
capable  ot  constitntlng  a  legal  trade-maric, 
the  court  says  that,  while  insurance  may  by 
some  process  of  association  of  ideas  suggest 
the  notion  of  safety,  it  is  not  synonymous 
with  "safe,"  nor  can  it  be  said  to  describe 
any  possible  quality  of  oil,  as  the  word  is 
a  noun  substantive,  not  grammatically  ap- 
plicable to  the  description  of  the  qualities 
of  things,  and  concludes  that  it  may  proper- 
ly become  a  trade-mark.  Insurance  Oil  Tank 
Go.  ▼.  Scott,  88  La.  Ann.  946,  951,  89  Am. 
Rep.  280. 

A  manufacturer,  operating  under  the 
style  of  the  "Perfection  liattress  Gompany," 
and  producing  a  mattress  well  known  to  the 
trade  as  the  "Perfection  Mattress,"  after  he 
has  sold  out  such  business,  may  be  restrain- 
ed from  carrying  on  a  rival  business,  manu- 
facturing mattresses  exactly  similar  to  the 
Perfection  mattress,  under  the  label  of  "Kyle 
Perfection  Mattress,"  though  such  mattress 
was  not  protected  by  patent,  since  his  pur- 
chaser had  a  right  to  the  exclusive  use  of 
the  term  "Perfection  Mattress,"  both  as  a 
trade-mark  and  under  the  sale  of  the  good 
will  of  the  Perfection  Mattress  Ck>mpany. 
Kyle  V.  Perfection  Mattress  Co.,  28  South. 
545,  546,  127  Ala.  89,  50  L.  R.  A.  628,  85  Am. 
St  Rep.  78^ 

A  symbol  does  not  become  a  trade-mark 
until  it  is  actually  stamped  on  or  otherwise 
becomes  affixed  to  the  goods  to  be  sold.  St 
Louis  Piano  Mfg.  Go.  v.  Merkel,  1  Mo.  App. 
805,  310. 

Statutory  deflxiltloiis. 

A  trade-mark  is  a  mark  used  to  indicate 
the  maker,  ownor,  or  seller  of  an  article  of 
merchandise,  and  includes,  among  other 
things,  any  name  of  a  person  or  corporation, 
or  any  letter,  word,  device,  emblem,  figure, 
seal,  stamp,  diagram,  brand,  wrapper,  ticket, 
stopper,  label,  or  other  mark,  lawfully  adopt- 
ed by  him,  and  usually  affixed  to  an  article 
of  merchandise  to  denote  that  the  same  was 
imported,  manufactured,  produced,  sold,  com- 
pounded, bottied,  packed,  or  otherwise  pre- 
pared by  him;  and  also  a  signature  or  mark 
need  or  commonly  placed  by  a  painter,  sculp- 
tor, or  other  artist  upon  a  painting,  drawing, 
eDgraving,  statue,  or  other  work  of  art  to 
Indicate  that  the  same  was  designed  or  ex- 
ecQted  by  him.    Pen.  Code  N.  Y.  1903,  |  366. 

The  word  "trade-mark"  as  used  in  defin- 
ing offenses  relating  thereto,  includes  every 
description  of  word,  letter,  device,  emblem, 
stamp,  imprint,  brand,  printed  ticket,  label, 
or  wrapper,  usually  aiflxed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  or  trades- 
man, to  denote  any  good^  to  be  goods  im- 
ported,'manufactured,  produced,  compound- 
ed, or  sold  by  him,  other  than  any  name, 
word,  or  expression  generally  denoting  any 


goods  to  be  of  some  particular  class  or  de- 
scription. Pen.  Ck>de  Cat  1908,  I  863;  Pen. 
Code  Idaho  1901,  I  4952. 

The  term  "trade-mark,"  as  used  in  pro- 
visions in  the  Penal  Code  punishing  the 
forging  and  counterfeiting  of  trade-marks, 
etc,  includes  every  description  of  word,  let- 
ter, device,  emblem,  stamp,  imprint,  brand, 
printed  ticket,  label,  or  wrapper,  usually  af- 
fixed by  any  mechanic,  manufacturer,  drug- 
gist, merchant,  or  tradesman,  or  by  any  as- 
sodatton  or  union  of  workingmen,  to  denote 
any  goods  to  be  goods  imported,  manufactur- 
ed, produced,  compounded,  or  sold  by  him, 
or  by  such  association  or  union  of  working- 
men,  other  than  any  name,  word,  or  expres- 
sion generally  denoting  any  goods  to  be  of 
some  particular  class  or  description.  Rev. 
St  Utah   1898,  |  4485. 

The  term  'trade-mark,"  as  used  in  the 
titie  on  trade-marks,  includes  every  descrip- 
tion of  word,  letter,  device,  emblem,  stamp, 
imprint,  brand,  printed  ticket,  label,  or  wrap- 
per, usually  affixed  by  any  mechanic,  man- 
ufacturer, druggist,  merchant,  tradesman,  as- 
sociation, or  union,  whether  incorporated  or 
unincorporated,  to  denote  any  goods  to  be 
goods  imported,  manufactured,  produced, 
compounded,  or  sold  by  him,  or  by  such  as- 
sociation or  union,  otiier  than  any  name, 
word,  or  expression  generally  denoting  any 
goods  to  be  of  some  particular  class  or  de- 
scription.   Rev.  St  Utah  1SQ8,  I  2720. 

The  phrase  "trade-mark,"  as  used  in  the 
chapter  relating  thereto,  includes  every  de- 
scription of  word,  letter,  device,  emblem, 
stamp,  imprint,  brand,  printed  ticket,  label, 
or  wrapper,  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  or  trades- 
man to  denote  any  goods  to  be  imported, 
manufactured,  produced,  compounded,  or 
sold  by  him,  other  than  any  name,  word,  or 
expression  generally  denoting  any  goods  to 
be  of  some  particular  class  or  description, 
or  the  designation  or  name  of  any  mill,  hotel, 
factory,  or  other  business.  Pol.  Code  Mont 
1895,  S  8160. 

The  phrase  **trade-mark,"  as  used  in  the 
chapter  relating  to  trade-marks,  includes  ev- 
ery description  of  word,  letter,  device,  em- 
blem, stamp,  imprint,  brand,  indnted  ticket, 
label  or  wrapper  usually  affixed  by  any  me- 
chanic, manufacturer,  droggist,  merchant,  or 
tradesman  to  denote  any  goods  to  be  goods 
imported,  manufactured,  produced,  com- 
pounded or  sold  by  him,  other  than  any 
name,  word,  or  expression  generally  denot- 
ing any  goods  to  be  of  some  particular  class 
or  description,  and  also  any  name  or  names, 
marks,  or  devices  branded,  stamped,  engrav- 
ed, etched,  blown,  or  otherwise  attached  or 
produced  upon  any  cask,  keg,  bottle,  vessel, 
siphon,  can,  or  other  package  used  hy  any 
mechanic,  manufacturer,  druggist,  merchant, 
or  tradesman  to  hold,  contain^  or  indoae 
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the  goods  so  imported,  manufactured,  pro- 
duced, compounded,  or  sold  by  him,  other 
than  any  name,  word,  or  expression  general- 
ly denoting  any  goods  to  be  of  some  particu- 
lar class  or  description.  PoL  Oode  Cal.  Ij908, 
18190. 

Color. 

Trade-mark  implies  form,  rather  than 
color,  and  it  consists  of  some  peculiar  name, 
symbol,  figure,  letter,  or  device  whereby  one 
manufacturer  distinguishes  his  goods  from 
like  goods  sold  by  other  persons,  and  does 
not  include  color  apart  from  a  name  or  de- 
vice. Fleischmann  v.  Starkey  (U.  8.)  25  Fed. 
127,  12& 

Oommerelal  mark  distlngiiislied. 

The  distinction  between  a  'trade-mark" 
and  a  "commercial  mark"  in  the  civil  law  of 
France  is  pointed  out  by  Pouillet,  Marques 
de  Fabrique,  $  6,  where  he  says:  *'A  trade- 
mark is  not  a  commercial  mark.  •  •  • 
The  trade-mark  is  especially  or  peculiarly 
the  mark  of  the  manufacturer,  of  him  who 
creates  the  product  who  manufactures  it 
The  commercial  mark  is  that  of  the  dealer, 
of  him  who,  receiving  the  product  of  the 
manufacturer,  sells  it  to  the  consumer.*'  La 
Republlque  Francaise  v.  Schultx  (U.  8.)  67 
Fed.  87,  41. 

Oeosraphleml  Bjune. 

A  geographical  name  cannot  be  appro- 
priated for  use  as  a  trade-mark,  and  hence 
no  one  can  acquire  the  right  to  the  use  of 
the  name  "Pocahontas"  as  descriptive  of  the 
locality  or -character  of  gold  mines  in  what 
is  known  as  the  "Great  Pocahontas  Gold 
Field"  of  Virginia.  Coifman  v.  Gastner  (U. 
8.)  87  Fed.  457,  460.  81  0.  0.  A.  55. 

There  can  be  no  *trade-mark"  in  one's 
name  or  in  a  geographical  name.  Sterling 
Remedy  Co.  v.  Spermine  Medical  Co.  (U.  8.) 
112  Fed.  1000,  1003,  50  C.  C.  A.  657. 

In  selecting  a  trade-mark,  the  manu- 
facturer or  dealer  must  avoid  words— e.  g., 
geographical  names — ^which  are  descriptive 
of  the  local  origin  of  the  goods,  if  other  per- 
sons have  the  right  to  deal  in  goods  of  sim- 
ilar origin.  When  it  has  become  generally 
known  in  the  trade  that  this  symbol  or  word 
has  been  taken  by  one  dealer  or  manufacture 
er  to  indicate  his  goods,  he  acquires  a  title 
to  it  for  that  purpose,  and  no  one  else  can 
use  it  even  innocently.  Cady  v.  Schultz,  32 
Atl.  015,  916,  19  R.  L  103,  28  Ii.  R.  A.  524, 
61  Am.  St  Rep.  763. 

A  person  cannot  by  means  of  a  trade- 
mark monopolize  the  name  of  the  place 
where  the  article  is  manufactured.  Burton 
V.  Stratton  (U.  S.)  12  Fed.  696,  700. 

Words  which  describe  the  place  of  man- 
ufacture of  an  article,  and  which  do  not 
designate,  either  expressly  or  bgr  association. 


title  personal  origin  of  the  product  cannot  be 
used  as  a  trade-mark.  Pepp^  ▼.  Labrot  (U. 
S.)  8  Fed.  29,  39. 

The  term  "trade-mark^  has  been  in  use 
from  a  very  early  date,  and  generally  speak- 
ing means  a  distinctive  mark  of  authenticity, 
through  which  the  products  of  particular 
manufacturers  or  the  vendible  commodities 
of  particular  merchants  may  be  distinffiiish- 
ed  from  those  of  others.  And  the  general 
rule  is  thoroughly  established  that  words 
that  do  not  in  and  of  themselves  indicate 
anything  in  the  nature  of  origin,  manufac- 
ture, or  ownership,  but  are  merely  descrip- 
tive of  the  place  where  an  article  is  manu- 
factured of  produced,  cannot  be  monopolised 
as  a  trade-mark.  Blgin  Nat  Watch  Co.  v. 
Illinois  Watch  Case  Co.,  21  Sup.  Ct  270,  273, 
179  U.  8.  665,  45  U  Ed.  365  (citing  Delaware 
&  H.  Canal  Co.  v.  Clark,  80  U.  8.  [18  WaU.] 
811,  20  L.  Bd.  581;  Brown  Chemical  Co.  v. 
Meyer,  189  U.  8.  540,  11  Sup.  Ct  625,  85  L. 
Bd.  247;  Columbia  Mill  Co.  v.  Alcorn,  150  U. 
8.  460,  14  Sup.  Ct  151,  87 14.  Bd.  1144. 

Label  distlB«iii«H6d. 

A  trade-mark  may  sometimes  in  form 
serve  as  a  label,  but  it  differs  from  a  mere 
label  in  such  cases,  in  that  it  is  not  con- 
flnpd  to  a  designation  of  the  article  to  which 
it  is  attached,  but  by  words  or.  design  is  a 
symbol  or  device  which,  affixed  to  a  product 
of  one's  manufacture,  distinguishes  it  from 
articles  of  the  same  general  nature  manufac- 
tured or  sold  by  others,  thus  securing  to  the 
producer  the  benefits  of  any  increased  sale 
by  reason  of  any  peculiar  excellence  he  may 
have  given  to  it  Higgins  v.  Keuffel,  11  Sup. 
Ct  731,  732,  140  U.  S.  428,  85  L.  Bd.  470. 

Method  of  arvangeatent* 

A  trade-mark  must  be  something  other 
than  and  separate  from  the  merchandise  it- 
self, and  hence  a  peculiar  method  of  ar- 
ranging soap  in  a  box  is  not  a  trade-mark 
which  can  be  legally  registered.  Davis  v. 
Davis  (U.  8.)  27  Fed.  400,  492. 

A  trade-mark  is  not  an  invention.  It 
does  not  relate  to  or  affect  processes  of  man- 
ufacture or  mechanical  combinations.  It  is 
a  sign  or  mark  by  which  the  manufactured 
articles  produced  by  one  person  or  firm  or 
maker  are  distinguished  from  those  produced 
by  rival  manufacturers.  It  must  be  distinc- 
tive, and  indicate  the  personal,  as  distin- 
guished from  the  geographical,  origin  of  the 
article  to  which  it  is  applied.  The  fact  that 
a  manufacturer  has  adopted  a  particular 
style  of  bottle  does  not  prevent  a  rival  from 
using  a  bottle  of  the  same  style,  if  the  bot- 
tle is  sold  to  the  public  generally;  and  the 
mechanical  arrangement  of  bottles  in  boxes 
in  which  they  are  packed  by  a  manufacturer 
cannot  be  claimed  as  a  trade-mariL  Hoyt 
V.  Hoyt  143  Pa.  628,  638,  689,  22  AtL  755,  IS 
L.  R.  A.  843,  24  Am.  St  Rep.  576. 
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v  I         **▲  trade-mark  does  not  embrace  a  name 
I  alone»  when  It  la  applied  to  designate,  not  the 
There  can  be  no  trade-mark  In  a  name   article  of  a  particular  maker  or  seller,  but 


descrlptlYe  of  quality.  Sterling  Remedy  Go. 
T.  Spermine  Medical  Ck>.  (U.  S.)  112  Fed. 
1000,  IOCS,  60  G.  G.  A.  687. 

In  FUley  y.  Fassett,  44  Mo.  176,  100  Am. 
Dec  275,  It  was  said  the  books  are  full  of 
authorities  establishing  the  proposition  that 
any  contrivance,  design,  device,  name,  sym- 
bol, or  other  thing  may  be  employed  as  a 
trade-mai^  which  Is  adaptel  to  accomplish 
the  object  proposed  by  it;  that  Is,  to  point 
oot  the  true  source  and  origin  of  the  goods 
to  which  said  mark  Is  applied,  or  even  to 
point  out  and  designate  a  dealer's  place  of 
business,  distinguishing  It  from  the  business 
locality  of  other  dealers.  Th»  mark,  how- 
ever, must  possess  the  re<iulslte  characteris- 
tics, pointing  out  the  source  and  origin  of 
the  goods,  and  not  be  merely  descriptive  of 
the  style,  quality,  or  character  of  the  goods 
themselves.  Nicholson  v.  Wm.  A.  Stlckney 
Cigar  Go.,  69  8.  W.  121.  122.  158  Mo.  16& 

A  name  merely  descriptive  of  an  arti- 
cle of  trade,  of  Its  qualities.  Ingredients,  or 
characteristics,  cannot  be  employed  as  a 
trade-maric,  and  the  ezerdse  of  It  be  entitled 
to  legal  protection.  Goffmaa  v.  Gastner,  87 
Fed.  467,  460,  81  G.  G.  A.  66. 

Any  symbol  or  device  not  previously  ap- 
propriated and  affixed  by  a  manufacturer  to 
his  own  product  to  distinguish  It  from  ar- 
ticles of  the  same  general  nature  manufac- 
tured or  s<rfd  by  others,  and  thus  secure  to 
himself  the  benefits  of  Increased  sale  by  rea- 
son of  any  peculiar  excellence  he  may  have 
given  to  It,  Is  a  trade-mark.  The  symbol 
or  device  thus  becomes  a  sign  to  the  public 
of  the  origin  of  the  goods  to  which  It  Is  at- 
tached, and  an  assurance  that  they  are  title 
genuine  article  of  the  original  producer. 
But  In  the  exercise  of  the  right  to  establish 
•  trade-mark  there  are  certain  limitations 
which  must  be  observed.  No  property  can 
he  acquired  In  any  word,  mark,  or  device 
which  denotes  merely  the  nature,  kind,  or 
quality  of  an  article.  Appeal  of  Laughman, 
18  Aa  415,  417,  128  Pa.  1,  5  L.  R.  A.  599. 

A  trade-mark  may  consist  of  some  novel 
device,  arbitrary  character,  or  fancy  word, 
applied  without  special  meaning,  which  by 
use  and  reputation  comes  to  serve  a  special 
purpose.  Such  words  and  devices  are  held  to 
indicate  sufficiently  the  true  source  and 
origin  of  the  goods  to  which  the  trade-mark 
is  applied,  without  particular  addition  of 
the  name  of  the  manufacturer  or  dealer. 
Words,  however,  which  are  merely  descrip- 
tive of  the  kind,  nature,  character,  or  quali- 
ty of  the  goods,  cannot  be  exclusively  appro- 
priated and  protected  as  a  trade-mark.  Title 
to  m  trade-mark  Is  acquired  and  retained  by 
apiiiroprlatlon  and  use.  Llstman  Mill  Co.  v. 
Wli^lam  Llstman  Milling  Go..  60  N.  W.  261, 
282,188  Wis.  884^  48  Am.  St  Rep.  907. 


the  kind  or  description  of  the  thing  which  la 
being  sold."  Leclanche  Battery  Ca  v.  West- 
em  Electric  Go.  <U.  S.)  28  Fed.  276»  277. 

The  tendency  of  the  later  decisions  la 
this  country  has  been  to  narrow  the  use  of 
the  term  '*trade-mark*'  to  its  proper  significa- 
tion as  an  arbitrary  symbol  affixed  by  a  man- 
ufacturer or  merchant  to  a  vendible  com- 
modity, and  to  ecclude  from  use  as  such  sym- 
bol words  merely  descriptive  or  generic,  or 
merely  expressive  of  quality,  and  also  to 
exclude  from  designation  as  such  labels,  ad- 
vertisements, signs,  and  the  form,  size,  and 
general  appearance  of  package  of  merchan- 
dise. The  words  "liver  medicine,"  being 
purely  descriptive,  cannot  be  appropriated  as 
a  trade-mark.  The  name  "Simmons"  cannot 
be  appropriated  as  a  trade-mark,  when  it 
has  become  merely  descriptive  of  medicine 
prepared  under  the  formula  of  a  Dr.  Sim- 
mons, and  is  used  by  many  people  in  connec- 
tion with  such  medicine.  G.  F.  Simmons 
Medicine  Go.  v.  Mansfield  Drug  Go.,  28  S. 
W.  165,  175.  98  Tenn.  84. 

A  trade-mark  is  a  symbol  arbitrarily  se- 
lected by  a  manufacturer  or  dealer  and  at- 
tached to  his  wares  to  indicate  that  they  are 
his  wares.  In  selecting  such  a  device  he 
must  avoid  words  merely  descriptive  of  the 
article  or  its  qualities,  or  such  as  have  be- 
come so  by  use  Iq  connection  with  known 
articles  of  commerce.  Gady  v.  Schultz,  82 
Atl.  915,  916»  19  R.  I.  198,  29  L.  B.  A.  624, 
61  Am.  St  Rep.  768. 

Hams  of  peiiodioaL 

A  trade-mark,  as  applied  to  a  periodical 
for  publication,  is  somewhat  different  from 
the  mark,  name,  or  symbol  by  which  the 
products  of  a  particular  merchant  may  be- 
come known.  Names,  however,  which  are  or- 
dinarily used  to  make  periodicals,  magazines, 
and  newspapere  known  to  the  public,  are 
governed  by  the  same  general  principles 
which  apply  to  a  trade-mark  actually  affixed 
to  an  article  of  manufacture  and  sale,  and 
adopted  to  denote  origin  and  ownerahip. 
Forney  v.  Bnglneering  News  &  Publishing 
Go.,  57  Hun,  588,  10  N.  Y.  Supp.  814;  Gom- 
merdal  Advertiser  Ass'n  v.  Haynes,  26  App. 
Dlv.  279,  4»  N.  Y.  Supp.  938;  Social  Register 
Ass'n  V.  Howard  (U.  S.)  60  Fed.  270.  A 
property  right  in  a  name  to  a  periodical  un- 
doubtedly exists,  and  no  one  has  a  right  to 
use  that  name  in  connection  with  a  similar 
publication.  Gannett  v.  Ruppert  (U.  8.)  119 
Fed.  221,  222. 


Trnde-aame  distlaciilahed. 

The  trade-name  differs  from  the  trade- 
mark in  this:  that  one  appeals  to  the  ear 
more  than  to  the  eye.  N.  K.  Fairbank  Go.  v. 
Luckel,  King  &  Gake  Soap  Go.  (U.  S.)  102 
Fed.  827,  881,  42  a  a  A.  876. 
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The  TXBe  of  a  trade-name  is  in  some  re- 
spects different  from  that  of  a  trade-mark. 
The  latter'  usually  relates  to  the  thing  sold* 
while  in  addition  to  this  the  former  includes 
the  source  from  whidti  it  comes  and  the  indi- 
Yiduality  of  the  maker,  both  for  protection 
and  trade,  and  for  avoiding  confusion  in 
business  affairs,  as  well  as  for  securing  to 
him  the  advantage  as  any  good  reputation 
which  he  may  have  gained.  The  law  of 
trade-mark  is  designed  chiefly  for  the  protec- 
tion of  the  public;  that  of  a  trade-name  for 
the  protection  of  the  party  entitled  thereto. 
A  case,  therefore,  in  regard  to  trade-name, 
is  of  somewhat  broader  scope  than  one  re- 
lating to  a  trade-mark.  Armington  v.  Pal- 
mer, 42  Atl.  308,  311,  21  B.  1. 109,  43  L.  R.  A. 
96,  79  Am.  St  Rep.  786. 

A  trade-name  is  of  a  different  charac- 
ter from  a  trade-mark.  It  is  descriptive  of 
the  manufacturer  or  dealer  himself  as  much 
as  his  own  name  is,  and  frequently,  like  the 
^ames  of  business  corporations,  includes  the 
name  of  the  place  where  the  business  is  lo- 
cated. If  attached  to  goods,  it  is  designed 
to  say  plainly  what  a  trade-mark  only  indi- 
'  cates  by  association  and  use.  The  employ- 
ment of  such  a  name  is  subject  to  the  same 
rules  which  apply  to  the  use  of  one's  name 
of  birth  or  baptism.  Two  persons  may  bear 
the  same  name,  and  each  may  use  it  in  his 
business,  but  not  so  as  to  deceive  the  public 
and  induce  customers  to  niistake  one  for  the 
other.  The  use  of  one's  own  name  is  unlaw- 
ful, if  exercised  fraudulently  to  attract  cus- 
tom from  another  bearer  of  it  Trade- 
marks, properly  so  called,  may  be  violated 
by  accident  or  ignorance.  The  law  protects 
them,  nevertheless,  as  property.  Names 
which  are  not  trade-marks,  strictly  speaking, 
may  be  protected  likewise,  if  they  are  taken 
with  fraudulent  intention,  and  if  they  are 
so  used  as  to  be  likely  to  affect  such  inten- 
tion. Cady  V.  Schultz,  32  Atl.  915,  916,  19 
R.  I.  193,  29  L.  R.  A.  524,  61  Am.  St  Rep. 
763. 

The  trade-name  of  an  established  enter- 
prise is  regarded  as  of  importance,  and  the 
right  to  its  exclusive  use  generally  recog- 
nized. It  is  not  in  the  nature  of  a  trade- 
mark, and  of  necessity  is  closely  connected 
with  the  good  will.  It  is  the  designation  by 
which  the  company  is  known  and  addressed 
by  its  patrons.  Millspaugh  Laundry  v.  First 
Nat  Bank,  94  N.  W.  262,  263,  120  Iowa,  1. 

TBADE-MARK  MEDICINE. 

"Trade-mark  medicine"  must  be  held  to 
be  medicine  as  to  which  a  similar  monopoly 
to  that  of  patent  and  proprietary  medicines 
has  been  secured,  by  the  use  of  a  trade-mark 
or  trade-name  under  which  it  is  prepared  and 
sold.  Examples  are  to  be  found  in  such 
medical  compounds,  familiar  on  account  of 
the  extensive  way  in  which  they  are  adver- 
tised, as  Castorla,  Peruna,  St  Jacob's  Oil, 


and  a  hundred  others.    Johnson  &  Johnson 
V.  Rutan  (U.  S.)  122  Fed.  993,  998. 

TRADE-HAME. 

Trade-mark  distinguished,  see  '"Trade- 
Maik." 

TBADE  UmOH. 

See  ''National  Trade  Union.** 

See,  also,  "Union." 

As  an  association,  see  "Association.** 

T&ADEB^TRADESMAH. 

See  "Itinerant  Dealer  or  Trader.** 

A  "trader"  is  a  dealer  in  buying  or  sell- 
ing, or  barter.  Brown  Mfg.  Co.  v.  Deeiiiig, 
35  W.  Va.  255,  258,  13  S.  H.  383  (citing 
Webst). 

A  trader  is  one  who  makes  it  his  busi- 
ness to  buy  merchandise  or  goods  and  chat- 
tels, and  to  sell  the  same  for  the  purpose  of 
making  profit  In  re  Surety  Guarantee  & 
Trust  Ck>.  (U.  S.)  121  Fed.  78,  74,  56  G.  G. 
A.' 654. 

A  trader  is  defined  in  Bouvler's  Law  Dic- 
tionary as  one  who  makes  it  his  business  to 
buy  merchandise  or  goods  and  chattels  and 
to  sell  the  same  for  the  purpose  of  making  a 
profit  The  word  is  defined  in  Black's  Law 
Dictionary  as  one  whose  business  it  is  to 
buy  and  sell  merchandise  or  any  class  of 
goods,  deriving  a  profit  firom  his  dealings; 
and  the  weight  of  authority  seems  to  be  that 
the  proper  description  of  the  business  of  a 
trader  Includes  both  buying  and  selling  ei- 
ther goods  or  merchandise  or  other  goods 
ordinarily  the  subject  of  trafllc.  In  re  New 
York  &  W.  Water  Co.  (U.  S.)  98  Fed.  711,  713 
(citing  Sutton  v.  Wheeley,  7  Bast,  442,  Wake- 
man  V.  Hoyt  [U.  S.]  28  Fed.  Cas.  1350,  1351. 
In  re  Chandler  [U.  S.]  5  Fed.  Cas.  447,  In  re 
Smith  [U.  S.1  22  Fed.  Cas.  395,  Love  v.  Love 
[U.  S.]  15  Fed.  Cas.  996,  999,  and  quoted  in 
Re  Pacific  Coast  Warehouse  Co.  [U.  &]  123 
Fed.  749,  750). 

The  usual  meaning  of  "trader"  is  "one 
who  buys  and  sells  goods;  one  who  makes  it 
his  business  to  buy  merchandise,  goods,  and 
chattels,  and  sell  the  same  for  the  purpose 
of  making  a  profit"  In  re  Minnesota  &  A 
Const  Co.  (Ariz.)  60  Pac.  881.  884. 

In  Re  New  Tork  A  W.  Water  Co.  (U.  8.) 
98  Fed.  711,  it  was  held  that  the  business  of 
a  trader  includes  both  buying  and  selling 
goods  or  merchandise  which  are  ordinariNy 
the  subject  of  trafilc.  Thus  a  company  which 
agrees  to  sell  diamonds  on  the  Installment 
plan,  giving  the  purchaser  the  opticm  to  take 
the  diamonds  or  a  sum  of  money  on  comple- 
tion of  the  payments,  and  -which  had  never 
purchased,  owned,  or  delivered  any  dia- 
monds, is  not  engaged  in  trading  parsoitft. 
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In  re  ToDtlne  Surety  Ca  (D.  0.)  116  Fed. 

401,  402. 

A  trader  Is  one  engaged  In  trade  or  com- 
merce; one  who  makes  a  business  of  buying 
and  selling,  or  of  barter;  a  merchant  One 
who  was  engaged  in  a  general  mercantile 
business  was  a  trader,  within  Code,  c  100, 
i  13,  providing  that  "If  any  person  shall 
transact  business  as  a  trader,  with  the  addi- 
tion of  the  words  factor,*  'agent,'  and  'com- 
pany,' and  fail  to  disclose  the  name  of  his 
principal  or  partner,"  all  of  the  property, 
stock,  or  choses  in  action  acquired  or  used  in 
snch  business  shall  be  liable  for  the  debts  of 
such  person.  Morris  y.  Clifton  Forge  Gro- 
cery Co.,  32  8.  B.  997,  998,  46  W.  Va.  197. 

Where  a  stock  of  goods  was  set  apart  as 
an  exemption,  and  ^e  head  of  the  family, 
without  an  order  of  court,  continued  to  carry 
on  a  mercantile  business,  and  sold  the  goods, 
and  bought  other  goods  with  the  proceeds, 
and  still  others  on  credit  extended  by  mer- 
chants who  had  notice  of  the  exemption,  the 
head  of  the  family  is  not,  and  cannot  be 
as  such,  a  'trader"  within  the  meaning  of 
the  insolvent  trader's  act  (Gir.  €k>de,  IS  2716» 
2722).  Powers  v.  Rosenblatt,  88  8.  B.  969, 118 
Ga.  559. 

One  who  bought  and  sold  lumber,  bought 
clay  and  made  and  sold  bricks,  and  received 
and  sold  mowing  machines  on  commission, 
was  a  "trader."  Huston  v.  Goudy,  87  Atl. 
881,  882,  90  Me.  128. 

The  word  "tradesmen,**  as  used  in  Pub. 
Laws  1891,  relating  to  preferences  for  sery- 
Ices,  means  persons  who  work  at  a  trade, 
and  probably  also  Includes  in  the  general 
phrase  all  the  various  kinds  of  skilled  labor 
which  are  not  specifically  named  in  the  ear- 
lier part  of  the  act;  but,  in  order  to  entitle 
a  tradesman  to  the  preference  of  the  act,  he 
most  be  hired,  and  not  carry  on  an  inde- 
pendent business.  Steininger  t.  Butler,  17 
Pa.  Co.  Ct  R.  97,  99. 

Anetioneeir. 

A  licensed  auctioneer,  going  from  town 
to  town  in  a  public  stagecoach,  and  sending 
goods  by  public  wagons,  and  selling  the  same 
on  conunlssion,  by  retail,  or  by  auction  at 
the  different  towns,  is  a  'trading  person,'* 
within  the  meaning  of  8t  50  Geo.  Ill,  c. 
41,  {  6,  and  must  take  out  a  hawker's  and 
peddler's  license.  Bex  v.  Turner,  4  Bam.  A 
Aid.  520. 

Bakw. 

A  person  whose  occupation  is  that  of  a 
baker,  and  who  buys  flour  which  he  converts 
into  bread,  and  then  sells  the  bread  to  daily 
customers,  is  to  be  deemed  a  'tradesman," 
within  the  meaning  of  Bankr.  Act  1867,  $  29, 
and  therefore  not  entitled  to  a  discharge, 
where  he  has  kept  no  books  of  account  what- 
ever.  In  re  Cocks  (U.  8.)  5  Fed.  Gas.  1154. 


Olerk. 

A  clerk  who  had,  within  a  few  weeks 
before  his  bankruptcy,  bought  a  carriage  and 
sleigh,  two  pair  of  horses,  a  harness,  and 
some  cigars,  and  sold  them  again,  but  who 
had  shown  no  intention  to  trade  generally, 
and  had  not  bought  for  Jfxe  purpose  of  selling 
again,  was  not  a  "tradesman,"  within  Bankr. 
Act  1867,  8  29.  In  re  Bogers  (U.  8.)  20  Fed. 
Gas.  1104. 

OlcaraiAken'  vbIob. 

A  dgar  makers'  international  union 
which  neither  makes  nor  sells  cigars,  but  di- 
rects its  attention  to  dgar  makers  and  sedLs 
to  promote  the  mental,  moral,  and  physical 
welfare  of  its  members,  is  not  a  "trader," 
and  can  have  no  distinctive  trade-mark.  Mc- 
Vey  V.  Brendel  (Pa.)  29  Wkly.  Notes  Gas.  1, 
6,  6.    . 

Oommoa  eanier. 

A  trader,  within  the  meaning  of  the 
bankruptcy  act,  does  not  include  the  business 
of  a  common  carrier.  Mining  comes  nearer 
to  trading  than  does  the  business  of  a  carrier, 
but  a  mining  company  has  generally  been 
held  to  be  excluded  from  the  scope  of  the 
bankruptcy  act  In  re  Elk  Park  Min.  & 
Mill.  Co.  (U.  8.)  101  Fed.  422;  In  re  Keystone 
Coal  Co.  CO.  8.)  109  Fed.  872.  A  theatrical 
company  has  been  held  not  susceptible  of 
bankruptcy.  In  re  Oriental  Society  (U.  S.) 
104  Fed.  975.  Nor  is  a  water  company  which 
buys  and  sells  water  as  a  part  of  its  regular 
business.  In  re  New  York  A  W.  Water  Co. 
(U.  8.)  98  Fed.  711.  A  saloon  is  excluded.  In 
re  Chesapeake  Oyster  &  Fish  Co.  (17.  8.)  112 
Fed.  960.  And  a  club.  In  re  Fulton  Club 
(U.  8.)  113  Fed.  997.  Almost  directly  in  point 
is  the  decision  of  the  District  Court  of  the 
Eastern  District  of  Pennsylvania  in  Phila- 
delphia &  L.  Transp.  Co.  (U.  8.)  114  Fed. 
403.  In  re  H.  J.  Qulmby  Freight  Forwarding 
Co.  (U.  8.)  121  Fed.  139,  140. 

OontrAotor. 

One  who  contracts  with  a  railroad  com- 
pany to  grade  and  build  its  road  is  not,  by 
virtue  of  such  contract  and  his  acts  under  it, 
a  "trader,"  within  Bankr.  Act  1867  (14  Stat 
536)  §  39,  and  the  suspension  of  his  commer- 
cial paper  is  not,  therefore,  an  act  of  bank- 
ruptcy. The  most  usual  meaning  of  trader 
is  one  who  buys  and  sells  goods.  In  a  writ, 
or  deed,  or  indictment,  it  would  not  be  reg- 
ular to  describe  one  as  a  trader,  whose  busi- 
ness it  was  to  build  or  undertake  works  upon 
the  land  of  other  people.  Bouvier,  in  his 
Law  Dictionary,  defines  "trader*'  as  one  who 
makes  it  his  business  to  buy  merchandise  or 
goods  and  chattels,  and  to  sell  the  same  for 
the  purpose  of  making  a  profit  The  word 
•trader"  is  the  exact  equivalent  of  the  phrase 
"any  person  using  the  trade  of  merchandise 
in  gross  or  by  retail."  In  re  Smith  (U.  8.) 
22  Fed.  Gas.  394,  395. 


TBADBR--TBADBSMAN 


7060 


TBADEB^TRADBSMAN 


▲  "trader"  is  one  engaged  in  trade  or  In 
the  bnslneBS  of  buying  and  selling,  and  the 
term  la  synonymous  with  "dealer/'  State  ▼. 
Barnes,  85  S.  B.  005,  606,  126  N.  a  1068. 


If  a  man  exercise  a  manufacture  from 
the  produce  of  his  own  land  as  a  necessary 
or  general  mode  of  reaping  or  enjoying  that 
produce  and  bringing  it  advantageously  to 
market,  he  is  not  a  "trader,"  though  he  buy 
the  necessary  ingredients  and  materials  to 
fit  it  for  market  But  where  the  produce  of 
the  land  is  merely  the  raw  material  of  a 
manufacture,  and  used  as  such,  and  not  ac- 
cording to  the  usual  mode  of  enjoying  the 
land — ^in  short,  where  the  produce  of  the  land 
is  an  insignificant  article  in  comparison  with 
the  whole  expense  of  the  manufacture — there 
he  ought  to  be  considered  as  a  trader.  Wells 
▼•  Parker,  1  Term  R.  84,  88. 

In  Bey.  8t  |  5110,  forbidding  a  discharge 
in  bankruptcy  to  certain  classes  of  persons, 
if  the  applicant  has  not  kept  proper  books  of 
account,  the  word  '^tradesman"  should  not 
be  deemed  to  include  all  persons  who  buy 
and  sell,  but  persons  habitually  in  a  business 
of  buying  and  selling,  such  as  is  usually  un- 
derstood to  require  keei)ing  books  of  account 
As  this  section  is  penal,  it  should  be  confined 
to  persons  clearly  within  its  objects  and 
policy.  A  discharge  should  not  be  refused 
to  a  farmer  because  he  occasionally  bought 
stock  or  produce  to  sell  again,  and  did  not 
keep  systematic  books.  In  re  Cote  (U.  S.) 
6  Fed.  Gas.  614,  615. 

The  words  "trader"  and  "tradesman," 
are  not  synonymous,  and  as  used  in  the 
bankrupt  law  ("trader,"  in  the  provision  rel- 
ative to  stopping  payment  of  commercial 
paper;  and  "tradesman,"  in  that  requiring 
keeping  books  of  account)  they  denote  some- 
what different  vocations.  "Trader"  may 
mean  any  one  who  makes  a  business  of  trad- 
ing; but  "tradesman"  should  be  limited  to 
shopkeeper,  one  who  keeps  a  building  for 
trading,  and  does  not  include  one  whose  bus- 
iness was  farming,  and  buying  and  selling 
live  stock,  though  it  may  extend  to  a  work- 
ing artisan  or  mechania  In  re  Bugsdale  (U. 
S.)  20  Fed.  Gas.  1884. 

Fnmltiire  dealer. 

Where  a  bankrupt,  for  a  year  before 
filing  his  petition,  was  engaged  in  the  busi- 
ness of  buying  and  selling  furniture  on  his 
own  account,  having  a  shop  where  his  goods 
were  displayed  and  sold,  he  was  a  "mer- 
chant or  tradesman,"  under  Bankr.  Act  1867, 
I  29,  requiring  a  merchant  or  tradesman  to 
keep  proper  books  of  account  in  order  to  be 
entitled  to  a  discharge  in  bankruptcy.  In 
re  Newman  (U.  8.)  18  Fed.  Gas.  96»  07. 


IdTe  stoek  dealer. 

A  bankrupt,  who  is  engaged  in  farming 
and  trading  live  stock,  is  not  a  "tradesman,** 
within  the  meaning  of  Rev.  St  U.  8.  §  5110, 
providing  that  a  merchant  or  tradesman 
shall  not  be  discharged  in  bankruptcy  who 
has  failed  to  ke^  proper  books  of  account 
Primarily,  the  word  'tradesman"  means  one 
who  trades,  as  does  also  the  word  "trader," 
and  they  have  been  treated  by  courts  in 
many  instances  as  synonymous.  But  in  their 
general  application  and  usage  they  describe 
different  vocations.  By  "tradesman**  is 
usually  meant  a  shopkeeper.  Such  is  the 
definition  given  the  word  in  Burrill's  Law 
Dictionary.  It  is  used  in  this  sense  by  Adam 
Smith.  He  says  (Wealth  of  Nations):  "A 
tradesman  in  London  is  obliged  to  hire  a 
whole  house  in  that  parf  of  the  town  where 
his  customers  live.  His  shop  is  on  the  ground 
fioor."  Dr.  Johnson  gives  the  same  meaning. 
In  re  Ragsdale  (U.  S.)  20  Fed.  Gas.  17S. 

One  who  ia  engaged  in  farming  and 
trading  live  stock  may  be  designated  as  a 
"trader."  Primarily  the  words  "trader"  and 
"tradesman"  mean  one  who  trades,  and  they 
have  been  treated  by  the  courts  to  be  in 
many  instances  as  synonymous,  but  in  their 
general  application  and  usage  they  describe 
different  avocations.  By  "tradesman"  is 
usually  meant  a  shopkeeper.  In  re  -Rags- 
dale  (U.  S.)  20  Fed.  Gas.  175. 

"Trader,"  as  used  in  the  bankrupt  act, 
relating  to  bankruptcy  of  a  manufacturer 
and  trader,  embraces  a  wide  field  of  opera- 
tion. It  is  of  no  consequence  in  what  one 
may  trade.  The  only  question  is,  does  lie 
buy  and  sell  articles  which  are  subject  to 
trade  and  commerce.  In  re  Gowles  (tJ.  S.)  • 
Fed.  Gas.  072.  Selling  horses  or  other  stock, 
or  the  products  of  a  farmer,  does  not  con- 
stitute him  a  trader,  within  the  meaning  of 
the  act  If  a  farmer  buys  horses  or  other 
stock,  or  products  of  another  farmer  to  sell 
again,  and  this  constitutes  a  part  of  his 
business,  he  then  becomes  a  trader,  and  sub- 
jects himself  to  the  provisions  of  the  bank- 
rupt act  In  re  Kenyon,  1  Utah,  47,  49  (cit- 
ing In  re  Ghandler  [U.  S.)  6  Fed  Gas.  447). 

A  person  who  in  the  course  of  a  few 
months  is  engaged  with  another  in  pm> 
chasing  100  cattle,  and  sells  them  to  the  pro- 
prietor of  an  establishment  for  canning  beef, 
in  pursuance  of  a  previous  contract  with 
such  proprietor,  is  a  ^trader,"  within  the 
meaning  of  that  term  in  Rev.  St  a  70,  f  44^ 
relating  to  insolvency,  requiring  a  trader  to 
keep  a  cash  book.  A  trader  is  one  who  sells 
goods  substantially  in  the  form  in  which 
they  are  bought  Any  general  definition  of 
the  word  "trader"  would  fall  to  suit  all  casea 
Each  case  has  its  peculiaritiea.  We  are  to 
look  to  the  object  to  be  attained  by  the  re- 
quirement that  the  trader  shall  keep  a  cash 
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koQk.    BylrmUg  r.  Bdgecomb,  76  Me.  400, 

"TrmAtanMn,"  as  used  in  Ber.  8t  U.  S. 
§  5110»  proTidlng  that  a  merchant  or  tradea- 
man  ahould  not  be  dlscbarged  in  bankruptcy 
wbo  had  not  k^t  books  of  account,  cannot 
ke  fairly  stretched  to  mean  '^ader/'  In  the 
laixe  sense  of  the  old  bankrupt  law,  and 
does  not  mclude  a  farmer  who  occasionally 
bought  and  sold  horses,  cattle,  and  hay.  In 
both  England  and  the  United  States,  the 
word  'tradesman'*  has  most  often  been  need 
as  lynonymoiis  with  ''shopkeeper,"  and  not 
ieldom  as  a  person  who  supplies  daily 
or  occasional  wants,  as  a  butcher  or  baker, 
•r  eren  a  plumber  or  carpenter,  whether  he 
keqw  a  shop  or  not  But  in  both  countries 
it  is  a  signification  much  more  restricted 
than  that  giren  to  "trader"  in  the  old  bank- 
rupt law.  The  word  might  in  many  connec- 
ti<H]fl  be  used  in  the  sense  of  any  man  who 
trades,  but  it  is  doubtful  if  that  is  at  the 
present  time  its  usual  signification,  and 
wbetber  it  has  that  meaning  In  the  section 
In  question.  The  meaning  of  "tradesman"  is 
iQbstantially  the  same  as  "shopkeeper."  In 
re  Oote  (U.  &)  6  Fed.  Oas.  614.  fil6. 

Persons  who  are  engaged  In  buying  and 
selling  cattle,  butchering,  and  farming  some, 
their  business  amounting  to  from  $2,000  to 
13.000  a  year,  the  bulk  of  which  was  in  the 
bt^lDg  and  selling  and  butchering  of  the 
cattle,  and  the  farming  merely  incidental, 
are  "tradesmen,"  within  the  meaning  of  the 
bankrupt  law,  denying  the  right  of  discharge 
of  tradesmen  who  do  not  keep  proper  books 
of  account    In  re  Bassett  (U.  8.)  8  Fed.  206, 


tutes  a  trader  within  the  bankruptcy  act, 
but  the  decisions  are  numerous  under  the 
English  bankrupt  act  of  1825.  Under  that 
act  a  person  engaged  in  the  manufacture  and 
sale  of  lumber  would  be  regarded  as  a  trader. 
The  conmiercial  definition  of  a  trader  is  one 
who  makes  it  his  business  to  buy  merchan- 
dise or  things  ordinarily  the  subjects  of  com- 
merce and  traflic.  In  re  Oowles  (U.  8.)  6 
Fed.  Oas.  672,  674. 

Mawagey  ef  steamer* 

Ber.  8t  f  6110,  cL  7,  providing  that  no 
bankrupt,  being  a  "merchant  or  tradesman,** 
shall  be  discharged  from  his  debts  who  has 
not  kept  proper  books  of  account,  cannot  be 
construed  to  include  a  person  superintending 
the  running  of  a  steamer,  and  who,  as  treas- 
urer of  the  corporation  owning  her,  received 
and  disbursed  the  moneys  earned  by  the 
steamer.  In  re  Merritt  (U.  8.)  7  Fed.  868, 
864. 


Uvery  stable  keeper. 

"Trader,"  as  used  in  Insolvent  Law  1878, 
I  42,  which  declares  that  the  debtor  shall 
not  be  discharged  if,  being  a  merchant  or 
trader,  he  does  not  after  the  passage  of  the 
ict  keep  a  cash  book  and  other  proper  books 
of  account,  includes  a  livery  stable  keeper. 
Groves  v.  BOlgore,  72  Me.  489,  480. 

A  person  who  keeps  in  a  stable  horses 
belonging  to  other  persons,  and  feeds  such 
^raes  with  food  which  he  buys,  and  re- 
c^l^es  pay  for  the  food  which  such  horses 
consume,  in  the  amount  paid  for  keeping  the 
borsei  on  livery,  and  sells  the  food.  Is  a  mer- 
chant or  tradesman  within  Bev.  St.  U.  8.  f 
5110,  subd.  7,  in  respect  to  the  discharge  of 
a  bankrupt    In  re  Odell  (U.  S.)  18  Fed.  Cas. 

A  trader  Is  a  person  engaged  in  buying 
and  sellhig  articles  of  merchandise,  and  does 
aot  Include  a  livery  stable  keeper.  Hall  v. 
0>ole7  (U.  8.)  11  Fed.  Gas.  217,  21& 

I«BiWr  dealer. 

We  have  found  no  American  decisions 
A^tly  upon  the  point  as  to  what  censtl- 

«Wds.*P^17 


An  insolvent  debtor,  who  fbr  several 
years  prior  to  his  petition  in  insolvency  was 
engaged  in  purchasing  small  xmroels  of  tim- 
ber lands  and  timber  growth,  cutting  and 
removing  timber  there,  or  manufacturing  the 
same  at  his  mill  into  staves  and  headings, 
constructing  the  materials  into  barrels,  the 
business  Involving  the  employment  of  sev- 
eral men,  and  a  capital  of  $1300,  is  a 
'trader,"  witliin  the  meaning  of  the  in- 
solvent laWy  and  not  entitled  to  a  discharge 
unless  he  has  kept  books  of  account  In  re 
Merryfield,  18  Atl.  891,  892,  80  Me.  23a 

'TTrader,'*  as  used  In  Bevenue  Act  1877, 
c  166,  f  12,  providing  that  any  trader  carry- 
ing on   the   business   of  buying   or  selling 
goods,  wares,  or  merchandise,  of  whatever 
name   or   description,   shall    pay   a   certain 
privilege  tax,  means  one  who  sells  goods  sub- 
stantially in  the  form   in   which  they  are 
'  bought ;  the  difference  between  the  sums  paid 
i  and  received  constituting  the  profit  of  the 
!  business.    A  trader  is  one  engaged  In  trade, 
I  or  in  the  business  of  buying  and  selling. 
One  who  carries  on  the  business  of  buying 
timber  and  converting  it  into  lumber  for  sale 
,  is  not  a  trader,  but  rather  a  manufacturer. 
I  State  V.  Chaboum,  80  N.  a  479,  481,  80  Am. 
Rep.  94. 

The  important  fact  iu  determining 
whether  a  person  is  a  trader  or  merchant," 
i  within  the  meaning  of  Act  1878,  8  42,  de- 
claring that  a  debtor  should  not  be  dis- 
charged if,  being  a  "merchant  or  trader," 
he  had  not  kept  a  cash  book,  is  whether  such 
person,  being  a  seller,  is  also  a  buyer.  To 
constitute  a  trader,  it  is  not  necessary  that 
he  should  sell  the  articles  in  the  same  condi- 
tion as  when  he  bought  them.  A  butcher 
who  buys  cattle  and  sells  beef,  a  shoemaker 
who  buys  leather  and  sells  shoes,  a  baker 
who  buys  his  meal  and  sells  bread!,  a  brick- 
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maker  who  buyi  his  earth  and  sella  bricks,  a 
carriage  maker  who  buys  his  material  and 
sells  carriages,  are  held  to  be  traders  with- 
in the  bankrupt  and  insolyent  laws.  Qroyes 
v.  Kllgore,  72  Me.  489,  490. 

Act  April  22,  1843,  exempting  ftrom  exe- 
cution the  ''necessary  tools  of  a  tradesman," 
does  not  exempt  the  printing  or  stamping 
blocks  of  a  printer  of  oilcloth,  costing  from 
$1,000  to  $1,500,  used  in  the  business,  re- 
quiring peculiar  and  extensiye  buildings, 
numerous  workmen,  and  some  capital.  The 
word  ''tradesman,"  as  here  used,  should  be 
construed  to  mean  the  poor  handicraftsman, 
whose  needs  it  was  intended  to  provide  for, 
and  not  to  extend  to  a  person  who  is  rather 
to  be  denominated  as  a  "manufacturer.** 
Richie  y.  McCauley,  4  Pa.  (4  Barr)  471,  472. 

A  stair  builder,  who  bought  lumber  and 
other  materials,  and  by  the  labor  of  work- 
men employed  by  him  wrought  such  ma- 
terials into  stairs  for  persons  who  gaye  him 
orders,  and  received  as  compensation  from 
such  persons  a  gross  price  for  stairs  deliy- 
ered  complete,  was  a  "merchant  or  trades- 
man," within  the  meaning  of  the  bankrupt 
act,  relating  to  the  keeping  of  books,  and  he 
was  none  the  less  a  tradesman  because  he 
was  also  a  manufacturer  of  the  stairs,  or 
because  he  did  not  resell  the  lumber  and 
other  materials  in  the  same  state  in  which 
be  bought  them.  In  re  Garrison  (U.  S.)  10 
Fed.  Cas.  49. 

The  word  "tradesman,"  as  used  in  the 
federal  bankrupt  act,  has  a  very  limited 
signification.  The  English  authorities  hold 
that  a  man  who  owned  land,  or  a  man  who  i 
rented  land  and  held  it  for  a  term  of  years, 
and  carried  on  the  business  of  brickmaking 
as  a  means  of  realizing  the  profits  to  be  de- 
rived from  his  land,  is  not  a  tradesman,  and 
they  have  said  that  the  act  refers  to  smaller 
merchants  or  tradesmen,  or  a  shopkeeper; 
and  this  was  the  meaning  put  upon  the  term 
by  Lowell,  J.,  in  the  case  of  In  re  Cote  (U. 
S.)  6  Fed.  Gas.  614,  when  he  said  that  the 
term*  referred  "only  to  the  smaller  class  of 
merchants."  In  re  Stickney  (U.  8.)  28  Fed. 
Gas.  77,  79. 

The  owner  of  timber  lands,  who  cuts 
the  trees  and  manufactures  them  into  lum- 
ber for  sale  as  means  of  realizing  profit 
from  bis  real  estate,  is  not  thereby  render- 
ed a  "trader"  under  the  bankruptcy  laws; 
but  where  timber  lands  are  purchased  for 
the  purpose  of  manufacturing  and  selling 
lumber,  and  in  connection  with  the  purchase 
of  the  land,  were  bought  a  large  quantity 
of  sawed  lumber  for  sale,  such  purchasers 
become  traders.  Hall  y.  Oooley  (U.  8.)  11 
Fed.  Gas.  217,  21& 

MereliAnt  distliisiiislied* 

See  "Merchant" 


One  who  in  connection  with  a  partner  Is 
operating  a  flouring  mill,  buying  wbeat 
grinding  it  into  flour,  and  selling  it  for  a 
proflt,  and  also  operating  a  warehouse,  re- 
ceiving in  store  and  buying  and  selling  grain, 
is  a  "trader,"  under  any  definition  of  that 
somewhat  indefinite  term.  Daniels  y.  PaJ- 
mer,  29  N.  W.  162,  164,  85  Minn.  847  (cit- 
ing Newland  v.  Bell,  Holt,  N.  P.  222;  King 
v.  Simmonds,  1  H.  L.  Gas.  754;  In  re  Ryan 
[U.  8.]  21  Fed.  Gas.  105;  In  re  Smith  [U.  8.1 
22  Fed.  Gas.  894;  In  re  Biles,  5  Law  Rep. 
278;  Wakeman  v.  Hoyt,  Id.  809;  Bouv.  liaw 
Diet). 

Oil  land  owner. 

The  owner  of  oil  lands,  who  divides  it 
into  leaseholds  and  receives  the  rent  In  oil, 
is  not  a  trader  within  Bankr.  Act  1867  (14 
Stat  517).  In  re  Woods  (U.  8.)  80  Fed  Gas. 
529,  58a 

PHysiolaa. 

Gode,  §  2081,  declaring  that  the  accounts 
of  merchants,  tradesmen,  and  medianics, 
which  by  custom  become  due  at  the  end  of 
the  year,  bear  interest,  etc,  should  be  con- 
strued to  include  physicians,  though  the  word 
'tradesmen**  does  not,  perhaps,  ordinarily 
cover  physicians,  but  Uiey  have  a  trade,  an 
art,  a  mystery.  They  usually  give  it  a  more 
dignified  name,  to  wit,  profession;  but  as 
time  rolls  on  and  new  ways  come  in,  we  have 
professors  of  dancing  and  almost  every  other 
occupation.  One  of  the  definitions  of  'trade'' 
given  by  Webster  is  the  business  a  man  has 
learned  by  which  he  earns  his  livelihood, 
which  is  within  the  true  meaning  of  the 
word  'tradesman."  Woodfield  y.  Golsey,  47 
Qa.  121,  124. 

8«loon  keeper. 

The  words  'tradesmen  or  merchants," 
within  Rev.  St  S  5110,  subd.  7,  requiring 
merchants  or  tradesmen  to  keep  proper  books 
of  account  as  a  condition  to  a  discharge  in 
bankruptcy,  includes  a  person  whose  only 
regular  business  is  keeping  a  saloon  and  sell- 
ing there  for  cash  and  on  credit  at  retail 
liquors  and  cigars.  In  re  Sherwood  (U.  S.) 
21  Fed.  Gas.  1285. 

An  innkeeper,  or  retail  dealer  of  liquor, 
is  a  trader,  within  Bankr.  Act  1867.  In  re 
Ryan  (U.  8.)  21  Fed.  Cas.  105.  But  see.  In 
re  Ghesapeake  Oyster  St  Fish  Ck>.  (U.  S.)  112 
Fed.  960,  961. 

Satnssler. 

A  smuggler  may  be  a  trader,**  within 
8t  1  Jac.  I,  a  15, 1  2,  as  being  a  person  whS 
seeks  his  trade  or  living  by  buying  and  sell- 
ing, although  such  buying  and  selling  be 
illegal     Gobb  y.  Symonds,  6  Bam.  ft  Aid. 
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SpeevlAtov  Im 

'Ifterchant  or  tradesman,"  as  used  In 
Bankr.  Act  1887  a4  Stat  517),  authorising 
bankraptcy  proceedings  to  be  brought  against 
a  person,  l>elng  a  merchant  or  tradesman,  al- 
though, according  to  the  lexicons,  generally 
meaning   a    person  engaged  in   buying  and 
selling,  and  therefore  would  include  a  per- 
son engaged  in  the  business  of  buying  and 
selling  grain,  yet  such  term  could  not  be 
extended  to  include  a  person  engaged  in  buy- 
ing and  selling  stocks  with  a  Tiew  to  his  own 
profit,  to  be  made  by  the  excess  of  the  sell* 
ing  i»rice  over  the  buying  price,  where  h« 
kept  no   office,  did  not  act  as  commission 
broker   for    others   in    buying   and   selling 
stocks,  and  bis  buying  and  selling  was  done 
tbrough    brokers,    who    purchased   in    their 
own  names  but  for  his  account,  they  paying 
for  the  stocks  with  their  own  funds  and  the 
bankrupt  being  their  debtor  for  the  amounts 
paid ;  and  yet  a  clergyman  or  a  physician  or 
a  lawyer  might  carry  on  the  same  business 
in  the  same  way  in  addition  to  his  regular 
professional  business,  and  no  one  would  call 
bim,  in  consequence  thereof,  a  merchant  or 
tradesman.     In  re   Marston,   16  Fed.  Gas. 
«7. 

The  words  ''merchant  or  tradesman"  In- 
folTe  the  idea  of  a  dealing  with  merchandise 
in  some  form  or  other.  In  their  ordinary 
and  natural  signiflcation  they  do  not  include 
one  who  makes  proflts  by  buying  and  sellhig 
■hares  and  speculation,  whether  for  himself 
or  for  others.  Such  a  person  would  not  in 
ordinary  parlance  be  said  to  be  engaged  in 
trade.  In  re  Woodward  (U.  S.)  80  Fed.  Oas. 
542,  543. 

A  trader  Is  one  who  makes  it  his  bust- 
nesB  to  buy  merchandise,  or  goods  and  chat- 
tels, and  to  sell  the  same  for  the  purpose  of 
making  a  profit  A  person  who,  outside  his 
regular  business,  from  time  to  time  buys  and 
■ells  mining  stock,  is  not  thereby  made  a 
trader.  Bz  parte  Oonant,  77  Ma  275,  277, 
82  Am.  R^.  760. 

Tkeatvleal  laaaagey  or  sooletj. 

The  Revised  Statutes  of  the  United 
States,  relating  to  the  keeping  of  proper 
books  of  account  by  a  "merchant  or  trades- 
man," who  becomes  bankrupt,  cannot  be  con- 
itrned  to  include  a  theatrical  manager,  who 
had  no  other  business,  who  bought  costumes, 
machinery,  etc,  for  use  in  his  business,  and 
also  on  a  few  occasions  had  sold  some  such 
property.    In  re  Duff  (U.  S.)  4  Fed.  519,  52L 

A  ''trader"  is  one  who  either  sells,  or 
trays  and  sells.  The  term  does  not  include  a 
theatrical  society,  which  merely  gives  per- 
formances of  one  kind  or  another,  to  which 
the  public  are  attracted  by  the  skill  of  the 
performers,  so  that  such  a  society  cannot  be 
adjudged  an  inyoluntary  bankrupt  under 
Bankr.  Act  July  h  I888t  f  4b,  80  Stat  547,  a 


541  [U.  S.  Gomp  St  1901,  p.  8423].  The  skill 
of  such  performers  is  not  sold.  It  is  merely 
exhibited  tor  hire.  The  fact  that  the  so- 
ciety must  buy  scenery  and  stage  appliances 
and  furniture,  which  it  may  afterwards  sell 
again,  is  of  no  importance.  In  re  Oriental 
Soc.  (U.  S.)  104  Fed.  976. 

TraTeliag  salesiiUMi* 

The  twm  "clerk,  laborer,  or  tradesman," 
in  a  statute  giving  a  preference  out  of  a  fund 
raised  by  execution  against  his  employer  to 
a  cl^k,  laborer,  or  tradesman,  does  not  in- 
clude a  traveling  salesman  who  sells  on  com- 
mission for  a  furniture  manufacturer.  Wit- 
mer  t.  MUler,  12  Pa.  Co.  Ct  R.  363,  864. 

l^vst  eompany. 

A  trust  company,  engaged  in  buying  and 
selling  stocks,  bonds,  and  other  securities, 
is  not  a  "trader"  within  the  bankruptcy  act 
In  re  Surety  Guarantee  &  Trust  €k>.  (U.  &) 
121  Fed.  78,  76,  56  C.  a  A.  654. 

TKADIHO. 

The  word  "trading^  may  hare  mean- 
ings which  vary  with  its  different  applica- 
tions. In  laws  concerning  navigation,  every 
vessel  carrying  a  cargo  or  passengers  may, 
in  general,  be  considered  as  trading.  United 
States  V.  The  Ohio  (Pa.)  9  Phlla.  448,  460. 

A  vessel  licensed  for  fisheries  is  engaged 
in  a  'trade  other  than  that  for  which  she 
is  licensed"  when  she  takes  on  board  goods 
with  intent  to  transport  them  on  an  illicit 
voyage,  such  act  constituting  a  trading.  The 
Two  Friends  (U.  S.)  24  Fed.  Cas.  488,  484 
(citing  The  Active  v.  United  States,  U  U. 
8.  [7  CSranch]  100, 8  L.  Bd.  282). 

''Trading,  dealing,  and  tnfflcklng"  with- 
in the  meaning  of  a  statute  providing  that 
no  person  shall  trade,  deal,  and  trafiSc  in 
this  state  as  a  peddler,  hawker,  or  petty 
chapman  In  any  foreign  goods,  wares,  and 
merchandise,  characterizes  the  act  of  car- 
rying about  and  offering  such  goods  tar  sale. 
Menlam  v.  Langdon,  10  Oonn.  460,  47L 

T&ADIHOOAB. 

Oode  1880,  f  585,  imposing  a  tax  for 
the  privilege  of  running  a  trading  car,  can- 
not be  construed  to  Include  a  car  which  a 
railroad  company  runs  over  its  track,  sup- 
plied with  provisions  and  clothing  suitable 
for  the  wants  of  its  employ^  delivering  such 
supplies  to  its  laborers  in  payment  of  the 
wages  due  them,  selling  to  no  other  per- 
sons, and  not  to  the  laborers,  except  in  pay- 
ment of  wages.  Vicksburg  &  M.  R.  Co.  v. 
State,  62  Miss.  106,  107. 

TRADUra  OOBPOBATIOV. 

A  trading  corporation  is  a  commercial 
corporation  engaged  in  buying  and  selling. 
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The  word  '*tradlng^  Is  a  much  narrower 
word  than  "bnainefli/'  when  applied  to  cor- 
porations, and,  though  a  trading  corporation 
l8  also  a  huslnesB  corporation,  a  business 
corporation  may  properly  be  any  corporation 
organized  for  the  furtherance  of  prlyate 
transactions*  Dartmouth  College  v.  Wood- 
ward, 17  U.  S.  (4  Wheat.)  518,  669,  4  L.  Ed. 
629;  Adams  t.  Boston,  H.  &  B.  R.  Ck>.  (U. 
8.)  1  Fed.  Oas.  90.  92. 

Boardins  stable. 

A  corporation,  the  principal  business  of 
which  Is  conducting  boarding  stables  where- 
in it  boards  horses  for  its  customers,  in- 
cluding the  complete  care  of  them,  and  also 
the  care  of  wagons  and  carriages,  harness, 
etc.,  la  engaged  principally  in  trading  or 
mercantile  pursuits,  within  Insolvency  Act 
1898»  f  4b,  and  therefore  may  be  adjudged 
an  involuntary  bankrupt.  In  re  Morton 
Boarding  Stables  (U.  8.)  106  Fed.  791,  794 
(following  In  re  Odell  [U.  8.]  18  Fed.  Gas. 
574). 

Oomstnietlom  eompaaj. 

A  trader  is  one  who  buys  and  sells 
goods;  one  who  makes  it  his  business  to 
buy  merchandise,  goods,  and  chattels,  and 
sells  the  same  for  the  purpose  of  making 
profit;  so  that  a  corporation  organised  to 
construct  railroads,  turnpikes,  ditches,  etc., 
which  temporarily  furnished  its  employes 
with  groceries,  clothing,  etc.,  was  not  a  per- 
son engaged  in  trading  or  mercantile  pur- 
suits, within  the  meaning  of  Bankr.  Act 
July  1,  1898,  c.  541,  «  4,  30  8tat  547  [U.  8. 
Oomp.  8t  1901,  p.  3423].  In  re  Mlnne- 
soU  &  A.  Const  Ck>.  (Ariz.)  60  Pac.  881,  884. 

Edueatloaal  instltntioii* 

The  fact  that  an  educational  Institution 
may  acquire  and  convey  property  necessary 
to  the  accomplishment  of  its  object,  and 
may  charge  tuition  for  instruction,  does  not 
render  it  a  business  or  trading  corporation. 
McLeod  V.  Lincoln  Medical  College  of  Ck>t- 
ner  University  (Neb.)  96  N.  W.  265,  266. 

HospltaL 

A  private  hospital  conducted  for  profit 
Is  a  trading  corporation.  In  re  San  Gabriel 
Sanatorium  Go.  (U.  8.)  96  Fed.  271,  273. 

Lanmdiy. 

A  corporation  engaged  In  lanndry  busi- 
ness is  not  engaged  In  either  trading  or 
mercantile  business,  within  the  meaning  of 
the  bankruptcy  act  In  re  White  Star 
Laundry  Co.  (U.  8.)  117  Fed.  670,  571. 


;  earporatioB* 

A  mining  corporation  is  not  a  trading 
er  manufacturing  corporation,  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  541, 
I  4h,  90  Stat  547  [U.  8.  Comp.  St  1901,  p. 


3428],  providing  that  a  petition  in  InTohm- 
tary  bankruptcy  may  be  maintained  against 
corporations  engaged  principally  in  manu- 
facturing, trading,  or  mercantile  pursuits.  In 
re  Elk  Park  Min.  &  Mill.  Co.  (U.  8.)  101  Fed. 
422,  423. 

A  corporation  engaged  principally  in 
buying  and  selling  ore  is  engaged  in  trad- 
ing, within  the  meaning  of  Bankr.  Act  July 
1,  1898^  e.  641,  f  4b,  80  Stat  547  LU.  &  Gomp. 
St  1901,  p.  3423].  In  re  Chicago  JopUn 
Lead  ft  Zinc  Co.  (U.  8.)  104  Fed.  67,  68L 

Pnblie  wareliovaa. 

A  corporation  conducting  a  public  ware- 
house, in  which  it  receives  and  stores  grain 
and  other  merchandise  for  hire,  issuing  re- 
ceipts therefor,  is  not  engaged  in  trading 
or  mercantile  pursuits,  and  is  not  subject 
to  be  adjudged  an  involuntary  bankrupt 
In  re  Pacific  Coast  Warehouse  Co.  (U.  &) 
123  Fed.  749. 

Saloom  and  restawamt. 

A  corporation  engaged  in  running  a  sa- 
loon and  restaurant  is  not  a  mercantile  or 
trading  corporation,  within  Bankr.  Act  July 
1,  1898,  c.  541,  f  4b,  30  Stat  547  ID.  & 
Oomp.  St  1901,  p.  3423],  describing  corpo- 
rations which  may  be  adjudged  involuntary 
bankrupts.  In  re  Chesapeake  Oyster  &  Fish 
Co.  (U.  8.)  112  Fed.  960,  961. 

Water  eompaay. 

The  business  of  a  water  company  is  not 
a  trading  or  mercantile  pursuit,  although  it 
Is  authorized  to  buy,  sell,  use,  and  deal  in 
water  for  manufacturing  purposes,  within 
the  meaning  of  Bankr.  Act  July  1,  1898,  c. 
541,  f  4b,  80  Stat  547  [U.  8.  Comp.  St 
1901,  p.  3423].  In  re  New  York  &  W.  Water 
Ck>.  (U.  8.)  98  Fed.  711,  713. 

niADXKG  PABTREBSHIP. 

Wherever  the  business,  according  to  the 
usual  modes  of  conducting  it,  imports,  in  its 
nature,  the  necessity  of  buying  and  selling, 
the  firm  is  then  properly  regarded  as  a 
trading  partnership,  and  is  invested  with  all 
the  powers,  and  subject  to  all  the  obliga- 
tions, incident  to  that  relation.  Dowling  v. 
National  Exch.  Bank  of  Boston,  12  Sup.  Ct 
928,  930,  145  U.  8.  512,  36  L.  Ed.  795;  Schel- 
lenbeck  v.  Studebaker,  41  N.  E.  845,  847,  13 
Ind.  App.  437,  55  Am.  St  Rep.  240;  Klm- 
bro  V.  Bullitt,  63  U.  8.  (22  How.)  256,  268, 
16  L.  Ed.  313;  Masterson  v.  Mansfield,  61 
8.  W.  505,  507,  25  Tex.  Civ.  App.  262;  Ran- 
dall V.  Merideth,  13  8.  W.  576,  582,  76  Tex. 
669.  If  the  partnership  contemplates  peri- 
odical or  continuous  or  frequent  purchasings, 
not  as  incidental  to  the  occupation,  but  for 
the  purpose  of  selling  again  the  thing  pn^ 
chased,  either  in  its  original  or  manufac- 
tured  state,   it   la   a    trading   partnership, 
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otherwise  It  1b  not  Haey  t.  Fish,  40  8.  W. 
29,  32.  15  Tex.  Civ.  App.  456  (dtlng  Bates, 
PartD.  327);  Randall  y.  Merldeth,  18  S.  W. 
576,  76  Tex.  669;  Phillips  t.  Stansell  (Tex.) 
28  &  W.  900,  902;  Masterson  v.  Mansfield, 
61  a  W.  505,  507,  25  Tex.  dr.  App.  262. 

TKABIHG  TOTAOE. 

"Trading  voyage,**  as  used  in  shipping 
articles  for  a  voyage  from   Boston  to  the 
Padflc,  Indian,  and  Chinese  Oceans  or  else- 
where on  a  trading  voyage,  points  to  a  com- 
mat*e  by  baying  and  selling  on  account  of 
the  original  owners  and  shippers,  and  not  to 
the  intermediate  transportation  of   cargoes  j 
and  freight.    The  latter  employment  is  usual- ' 
ly  denominated  a  ^'freighting,"  and  not  a 
•^trading,"  voyage.    Brown  v.  Jones  (U.  S.)  \ 
4  Fed.  Caa.  404,  406. 

TRABXHG  WITH  ENEMT. 

"Trading,"  as  used  in  reference  to  trad- 
ing with   an  enemy,  does  not  mean  that 
signification  of  the  term  which  consists  in 
negotiation  or  contract,  but  the  object,  pol- 
icy, and  spirit  of  the  rule  is  to  cut  off  all , 
eommunlcation  or  actual  locomotive  inter- 
course between  individuals  of  the  belligerent , 
states.     Negotiation  of  contract,  therefore, ' 
has  no  connection  with  the  offense.    Inter- ' 
couTse  inconsistent  with  actual  hostility  is| 
the  offense  against  which  the  operation  of ' 
the  rule  is  directed;  and  this  definition  may 
be  substttated  for  that  of  trading  with  an 
enemy.    A  citizen  of  the  United  States  who 
withdraws  his  property  acquired  before  the 
war  from  the  enemy's  country  after  he  has 
MQ  knowledge  of  the  war,  without  the  per- ; 
mission  of  the  government,  is  engaged  in 
tradhig  with  the  enemy,  subjecting  the  prop- 1 
erty  engaged  therein  to  confiscation.     Thej 
word  '"trading"  is  used  in  the  sense  of  "ne- 
gotlnm**  or  "negotiation."     The   Rapid,   12 
TJ.  S.  (8  O^anch)  155,  162,  8  L.  Bd.  620;   Id. 
(U.  8.)  20  Fed.  Cas.  297,  800. 


TRADITION. 

Tradition  is  knowledge,  belief,  or  prac- 
tices transmitted  orally  from  father  to  son 
or  from  ancestors  to  posterity.  In  re  Hurl- 
bnrt' 8  Estate,  85  Aa  77,  81,  68  Vt  866,  86 
L.  R.  A  794.  j 

The  word   'tradition,**  in  reference  to 
tbe  admission  of  tradition  or  general  reputa- 
tion to  prove  boundaries,  etc.,  in   common 
sense  and  in  law  must  mean  that  which  is 
derived  from  the  declarations  of  those  who  j 
llTe  or  were  living  at  a  time,  if  not  ancient,  { 
at  least  comparatively  remote.     Thus,  evl- , 
dence  that  a  certain  tree  was  understood  to  i 
be  a  comer  tree  in  1886  is  not  admissible  as . 
a  tndltloii.    Westf elt  v.   Adams,  42  &  S.  i 
823,  825,  181  N.  C.  379.  I 


The  tradition  or  delivery  Is  the  trans- 
ferring of  the  thing  sold  into  tbe  power  uiid 
possession  of  the  buyer.  Civ.  Code  La. 
1900,  art  2477. 

TRAFFIC-TRAFFICKING. 

"Traffic"  is  the  buying  of  something 
from  another  or  the  selling  of  something  to 
another.  In  re  Cameron  Town  Mut.  Fire 
Lightning  &  Windstorm  Ins.  Co.  (U.  8.)  96 
Fed.  756,  757. 

Traflic  is  either  state  or  interstate  traf- 
fic, according  to  its  origin  and  destination. 
It  is  shipped  by  the  consignor  in  the  state 
whore  the  consignee  dwells,  or  it  is  not.  If 
not,  it  is  interstate  traffic.  Ft  Worth  & 
D.  C.  Ry.  Co.  V.  Whitehead,  26  a  W.  172, 
178,  6  Tex.  Civ.  App.  605. 

Webster  defines  the  word  'traffic"  to 
mean  "to  sell;  to  buy;  to  trade;  to  pass 
goods  and  commodities  ftom  one  person  to 
anoth^  for  an  equivalent  in  goods  or  mon- 
ey." The  meaning  of  such  word  is  so  well 
understood  that,  in  a  prosecution  for  keep- 
ing open  a  liquor  saloon  for  "traffic"  on 
Sunday,  the  charge  of  the  court  that,  if 
the  Jury  believed  defendant  kept  a  saloon 
open  for  the  purpose  of  traffic  on  Sunday, 
he  should  be  convicted,  and  that  the  term 
"traffic,"  as  employed,  has  its  usual  and 
commonly  accepted  meaning,  was  sufficient 
without  a  further  definition  of  the  word. 
Levine  v.  SUte,  34  a  \^.  969,  970,  85  Tex. 
Cr.  R.  647. 

"Trafficking  in  liquors"  is  defined  by 
Laws  1896,  c.  112,  f  2,  as  meaning  sales  of 
liquor  in  quantities  of  less  than  five  gal- 
lons. People  V.  Hamilton,  89  N.  Y.  Supp. 
531,  586,  17  Misc.  Rep.  11. 

"Trafficking,"  as  used  in  Laws  1896,  c. 
112,  f  81,  forbidding  the  trafficking  in  Uq- 
uors  without  a  liquor  tax  certificate,  is 
equivalent  to  the  word  "sales,"  as  used  in 
the  act  of  1892  prohibiting  sales  of  liquor 
without  a  license.  People  v.  Hamilton,  89 
N.  Y.  Supp.  581,  586,  17  Misc.  Rep.  11. 

"Trafficking,  trading,  and  dealing"  with- 
in the  meaning  of  a  statute  providing  that 
no  person  shall  trade,  deal,  and  traffic  in 
this  state  as  a  peddler,  hawker,  or  petty 
chapman  in  any  foreign  goods,  wares,  and 
merchandise,  characterizes  the  act  of  car- 
rying about  and  offering  such  goods  for 
sale.  Miriam  v.  Langdon,  10  Conn.  460, 
471. 

Deal  syaoayBtous. 

The  words  "traffic  in"  are  synonymous 
with  the  word  "deal."  Clifford  v.  State,  29 
Wis.  827,  829. 

ICaniif  aetnre  distlnguisliedL 

"Manufacture." 
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EmploTBteat  of  laborer. 

Traffic  iB  commerce;  trade;  sale  or  ex- 
change of  merchandise,  bills,  money,  and 
the  like;  the  passing  of  goods  or  commodi- 
ties of  one  person  to  another  for  an  eqalT- 
alent  In  goods  or  money;  and,  as  applied 
to  interstate  commerce,  It  Is  the  sale  of  Itin- 
erant venders.  In  one  state^  of  the  goods, 
wares,  and  merchandise  of  other  states;  and 
the  regulation  of  sales  of  goods  which  are 
in  another  state  for  the  purpose  of  Intro- 
ducing them  into  another  state  In  which 
the  negotiation  is  made.  And  the  business 
of  procuring  labor  contracts  to  be  performed 
in  another  state  cannot  be  properly  denomi- 
nated '^traffic,"  labor  not  being  an  article 
of  merchandise  or  a  commodity.  It  is  toil, 
mental  and  physical.  Williams  v.  Fears, 
85  8.  B.  609,  701,  UO  Ga.  584,  60  U  R.  A. 


Sale  lij  maaiif aetwrer. 

The  phrase  "trafficking  In  Intoxicating 
liquors,*'  as  used  in  the  chapter  relating 
to  Intoxicating  liquors  and  cigarettes,  means 
the  buying  or  procuring  and  selling  of  in- 
toxicating liquors  otherwise  than  upon  pre- 
scription issued  in  good  faith  by  reputable 
physicians  In  active  practice,  or  tmr  exclu- 
sively known  mechanical,  pharmaceutical,  or 
sacramental  purposes;  but  such  phrase  does 
not  Include  the  manufacture  of  intoxicating 
liquors  from  the  raw  material,  and  the  sale 
thereof  at  the  manufactory,  by  the  manu- 
facturer, of  the  same  in  quantities  of  one 
gallon  or  more  at  any  one  time.  Bates*  Ann. 
St  Ohio,  1904^  f  4364-16. 

A  manufacturer  of  intoxicating  liquors, 
who  carries  on  the  business  of  selling  them 
elsewhere  than  at  the  manufactory.  Is  en- 
gaged in  the  traffic.  Jung  Brewing  CkK  t. 
Talbot,  53  N.  B.  51,  59  Ohio  8t  511. 

Sale  in  original  paokage. 

Gen.  Laws  1885,  c.  296,  f  4,  making  It 
criminal  to  "vend,  sell,  deal,  or  traffic"  in 
intoxicating  liquors,  etc.,  without  a  license 
therefor,  includes  the  sale  of  a  keg  of  beer 
as  an  original  package  by  the  agent  of  a 
brewer,  as  the  plain  meaning  of  the  words 
includes  such  sale.  Pelts  v.  State,  32  N.  W. 
768,  68  Wis.  538. 

Sale  at  wkoleeale. 

"Traffic,**  as  used  In  the  schedule  to  the 
Constitution,  f  18,  which  provides  that  **no 
license  to  traffic  In  intoxicating  liquors  shall 
be  hereafter  granted  in  this  state,  but  the 
General  Assembly  may,  by  law,  provide 
against  evils  resulting  therefrom,"  includes 
the  wholesale,  as  well  as  the  retail,  traffic 
in  liquors.  The  word  "traffic**  has  always 
had  a  well-understood  meaning  in  the  pop- 
ular sense.  It  Is  the  passing  of  goods  or 
commodities  from  one  person  to  another  for 
an  equivalent  in  goods  or  money,  and  a 


trafficker  Is  one  who  traffics,  a  trader,  a 
merchant  No  limit  as  to  amount  is  fixed 
in  the  section,  and  it  is  plainly  as  mudi 
traffic  to  deal  in  a  given  commodity  by  the 
wholesale  as  at  retail  Senior  v.  Rattei^ 
man,  11  N.  B.  821,  824,  44  Ohio  St  661. 

Use  by  owner. 

The  word  "traffic"  is  defined  by  Bou- 
vler  as  "commerce^  trade,  sale,  or  exchange 
of  merchandise^  bills,  money,  and  the  like." 
Webster  defines  It  as  "commerce  either  by 
barter  or  by  buying  and  selling  trade.**  This 
word,  like  "trade,**  comprehends  every  spe- 
cies of  dealing  in  the  exchange  or  passing 
of  goods  and  merchandise  from  hand  to  hand 
for  an  equivalent,  unless  the  retaining  may 
be  expected.  It  signifies  appropriately  for- 
eign trade,  but  Is  not  limited  to  that  In 
Oomp.  St  0.  50,  S  15b  the  term  "traffic  In  hi- 
toxlcating  liquors**  will  be  held  to  mean  the 
sale  or  furnishing  of  liquors  to  third  persons, 
and  not  the  use  thereof  by  the  saloon  keeper 
himself.  Gurtln  v.  Atkinson,  64  N.  W.  UU 
138,  86  Neb.  110. 


TRAGEDY. 

A  tragedy  Is  a  dramatic  representation. 
Commonwealth  v.  Fox  (Pa.)  10  Phila.  204. 


TRAILER. 

'Trailer^  is  a  term  applied  to  a 
ger  coach  attached  to  a  grip  car  of  a  cable 
road,  or  to  the  car  on  an  electric  line  con- 
taining the  motive  power.  Steeg  v.  St  Paul 
City  By.  Co.,  50  Minn.  149, 150,  62  N.  W.  898, 
16  U  R.  A.  879. 

Trailing  cars,  which  are  excluded  from 
Laws  1898,  c.  68,  requiring  parsons  operat- 
ing electric  cars  to  provide  each  car  with  an 
inclosure  to  protect  the  employte  from  the 
Inclemency  of  the  weather,  are  such  cars 
as  are  not  operated  or  controlled  by  a  power 
applied  to  motors  attached  to  them,  but 
which  are  merely  drawn  by  cars  equipped 
with  motors.  State  v.  Hosklns»  69  N.  W.  545, 
58  Minn.  86^  26  L.  B.  A.  759. 

TRAIN. 

See  "Accommodation  Train";  "Freight 
Train**;  "Passenger  Train";  "Wild 
Train.** 

The  word  "train,**  as  used  in  the  train 
railroad  companies*  act,  entiUed  "An  act  to 
provide  for  the  construction  of  train  rail- 
ways,*' Is  defined  to  be  a  continuous  or  con- 
nected line  of  cars  or  carriages  on  a  railroad. 
Detroit  City  By.  t.  Mills,  48  N.  W.  1007, 1000. 
86  Mich.  634. 

As  used  in  a  contract  of  sale  of  standing 
timber  "with  the  right  for  his  train,  tram- 
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HMid,  wasQiis,  and  empioyte  to  enter  on  the 
lands  and  remove  the  timber/'  the  word 
"train"  refers  to  a  railroad  train,  and  Im- 
plied the  right*  to  build  the  railroad  on  the 
land,  and  to  cut  and  remove  anch  timber  as 
was  reasonably  necessary  In  clearing  a  right 
of  way.  Waters  v.  Greenleaf-Johnson  liom- 
ber  Ca,  20  &  B.  718»  719,  115  N.  O.  M& 

In  constmlng  the  statute  In  reference  to 
the  liability  of  a  railroad  for  injuries  result- 
ing by  reason  of  the  negligence  of  any  per- 
Bon  |n  the  service  of  the  employer  who  has 
the  charge  or  control  of  any  signal,  switch, 
locomotive  engine,  or  train,  the  court  says 
the  statate  In  referring  to  a  signal,  switch, 
locomotive  engine^  or  train  seems  to  contem- 
plate the  danger  from  a  locomotive  engine 
or  train  as  a  moving  body,  and  to  provide 
against  the  negligence  of  those  who  wholly 
or  in  part  control  its  movements.  The 
charge  and  control  is  of  that  whose  charac- 
teristic Is  rapid  and  forceful  motion.  It  re- 
lates to  locomotive  engines  as  a  whole,  and 
not  to  the  Individual  parts  which  make  up 
the  train  or  engine.  Thyng  v.  Fitchburg  B. 
Co.,  30  N.  B.  168,  170,  156  Mass.  18,  82  Am. 
St  BepL42&. 

'Train,"  as  used  \n  8t  1887,  c  270,  giv- 
ing a  right  of  action  in  certain  cases  for  a 
personal  injury  caused  by  the  negligence  of 
any  person  In  the  service  of  the  employer 
who  has  the  charge  or  control  of  any  loco- 
motive, engine,  or  train  upon  a  railroad, 
means  a  locomotive  and  one  or  more  cars 
coupled  together  and  run  upon  a  railroad. 
Dacey  v.  Old  Colony  R.  Co.,  26  N.  B.  487, 
4SS,  153  Mass.  112. 

An  engine  with  cars  attached,  which 
were  being  poshed  on  a  side  track  for  clean- 
ing purposes,  is  a  'train,"  wlthhi  St.  1887,  c. 
270,  S  1,  rendering  a  railroad  company  li- 
able for  Injuries  by  reason  of  the  negligence 
of  one  in  control  of  a  train  thereof.  Shea 
T.  New  York,  N.  H.  &  H.  R.  Co.,  58  N.  SL 
390,  173  Mass.  177. 

Xovliig  eaars  detaehed  tvom  mmgjkmn. 

rrrain,"  as  used  in  St  1887,  c.  270,  f 
1.  d.  8»  providing  that  an  employ^  of  a  rail- 
way company  may  recover  for  injuries  due 
to  the  negligence  of  the  person  In  charge  or 
control  of  its  trains*  etc.,  generally  signifies 
cars  in  motion,  and  a  number  of  cars  cou- 
pled together  and  moving  from  one  point  to 
another  from  an  impetus  Imparted  by  a  loco- 
motive  which  had  been  detached  constitutes 
a  train,  within  the  meaning  of  the  statute. 
Garon  v.  Boston  &  A.  R.  Co,  42  N.  B.  112, 
113, 164  Mass.  528. 


The  word  *traln"  is  usually  understood 
to  conaist  of  one  or  more  engines  with  one 
or  more  cars  attached  for  the  purpose  of 
being  moved  to  another  place.    A  single  en- 


gine is  not  a  train;  yet  it  Is  a  common  prac- 
tice to  run  them  alone,  and  often  for  long 
distances,  at  high  speed.  Larson  v.  Illinois 
Cent  R.  Co.»  58  N.  W.  1076,  1077.  91  Iowa, 
81. 

As  A  a^vnetwe* 
See  "Structure.** 


TRAMP. 

The  genus  '^tramp"  In  this  country  la 
a  public  enemy,  and  he  is  numerous  and  he 
is  dangerous.  He  Is  a  nomad,  a  wanderer 
on  the  face  of  the  earth,  with  his  hand 
against  every  honest  man,  woman,  and  child, 
in  so  far  as  they  do  not  promptly  and  fully 
supply  his  demands.  He  Is  a  thief,  a  robber, 
often  a  murderer,  and  always  a  nuisance. 
He  does  not  belong  to  the  working  classes, 
but  is  an  idler.  He  does  not  work,  because 
he  despises  work.  It  is  a  fixed  principle 
with  him  that,  come  what  may,  he  will  not 
work.  He  is  so  low  in  the  scale  of  hu- 
manity that  he  is  without  that  not  uncom- 
mon virtue  among  the  low — of  honor  among 
thieves.  He  will  steal  from  a  fellow  tramp, 
if  in  need  of  what  that  fellow  has,  and  will 
resort  to  violence  when  that  is  necessary. 
The  tramp  has  therefore  become  a  well- 
known,  vicious  class,  which  the  state  may 
enact  laws  concerning.  State  v.  Hogan,  58 
N.  B.  572,  574^  63  Ohio  St  202,  52  U  R  A. 
863,  81  Am.  St  Rep.  626. 

A  tramp  is  a  wandering,  homeless  vaga- 
bond, and  the  objection  to  an  indictment  for 
obtaining  money  by  false  pretenses  that  a 
person  of  ordinary  care  would  not  have 
loaned  money  to  a  stranger  or  tramp,  is  not 
good  where  the  indictment  alleged  that  the 
prosecuting  witness  had  had  important  busi- 
ness with  defendant,  who  had  been  intro- 
duced to  him  as  a  man  of  means  and  large 
property.    Whet  v.  State,  73  Ind.  88;  02. 

The  word  "tramp"  indicates  a  foot 
traveler,  a  tramper;  often  used  in  a  broad 
sense  for  a  vagrant  or  wandering  vagabond. 
The  idea  conveyed  to  the  mind  by  the  word 
iB  that  simply  of  an  Idle,  worthless  fellow, 
who  wanders  about  the  country  seeking  to 
secure  his  living  without  toil.  Because  a 
man  is  a  tramp,  he  is  not  necessarily  dan- 
gerous. And  hence  the  fact  that  tramps  are 
caught  stealing  a  ride  upon  a  train  Is  not 
sufficient  to  cause  the  employ^  on  the  train 
to  susx>ect  that  they  were  carrying  concealed 
weapons,  so  as  to  render  the  railroad  com- 
pany liable  to  passengers  for  injuries  caused 
thereby.  Savannah,  P.  &  W.  Ry,  Co.  v. 
Boyle,  42  a  B.  242,  244,  115  Ga.  836,  59  L.  R. 
A.  104. 

If  a  transient  person  roves  from  iriace 
to  place,  begging,  living  without  labor  or  vis- 
ible means  of  support,  he  shall  be  deemed  a 
tramp.    Y.  a  1884^  4761. 
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All  transient  persons  who  rove  about 
from  place  to  place,  begging,  and  all  vagrants 
living  without  any  labor  or  visible  means 
of  support,  who  stroll  over  the  country  with- 
out lawful  occasion,  shall  be  deemed  tramps. 
Gen.  St  Oonn.  1902, 1 1836. 

Any  person  going  about  from  place  to 
place,  begging,  or  subsisting  upon  charity, 
and  for  the  purpose  of  acquiring  money  or  a 
living,  abd  who  shall  have  no  fixed  place  of 
residence  or  lawful  occupation  in  the  county 
or  city  in  which  he  shall  be  arrested,  shall 
be  taken  and  deemed  to  be  a  tramp.  P.  & 
L.  Dig.  Laws  Pa.  1894,  vol.  2,  col.  4781,  |  15. 

A  tramp  is  any  person,  not  blind,  over 
16  years  of  age,  and  who  has  not  resided  in 
the  county  in  which  he  may  be  at  any  time 
for  a  period  of  6  months  prior  thereto,  who, 
(1)  not  having  visible  means  to  maintain 
himself,  lives  without  employment;  or  (2) 
wanders  abroad  and  begs,  or  goes  about  from 
door  to  door,  or  places  himself  in  the  streets, 
highways,  passages,  or  public  places  to  beg 
or  receive  alms;  or  (8)  wanders  abroad  and 
lodges  in  taverns,  groceries,  alehouses,  watch 
or  station  houses,  outhouses,  market  places, 
sheds,  stables,  bams,  or  uninhabited  build- 
ings, or  in  the  open  air,  and  does  not  give  a 
good  account  of  himself.  Crim.  Oode  N.  T. 
1903,  S  887a. 

The  following  described  persons  are  de- 
clared to  be  tramps:  All  persons  who  shall 
come  from  any  place  without  the  state,  or 
from  any  state,  county,  township,  borough, 
or  place  within  the  state,  and  have  no  legal 
settlement  in  the  places  in  which  they  may 
be  found,  and  live  idly  and  without  employ- 
ment, and  refuse  to  work  for  the  usual  and 
common  wages  given  to  other  persons  for 
like  work  in  the  place  where  they  then  are, 
or  shall  be  found  going  about  from  door  to 
door,  or  placing  themselves  in  the  streets, 
highways,  or  roads,  to  beg  or  gather  alms, 
and  can  give  no  reasonable  account  of  them- 
selves or  their  business  in  such  place.  Gen. 
St  N.  J.  1895,  p.  3681,  §  1. 

Under  Code  1878,  f  4180,  defining  va- 
grants, and  Acts  28d  Gen.  Assem.  c.  43,  |  2, 
providing  that  no  male  person,  16  years  of 
age  or  over,  who  is  physically  able  to  per- 
form manual  labor,  and  is  a  vagrant  within 
the  purview  of  section  4130  of  the  Ck>de,  who 
is  found  wandering  about  practicing  common 
begging,  having  no  visible  calling  or  busi- 
ness to  maintain  himself,  and  is  unable  to 
show  reasonable  effort,  and  In  good  faith, 
to  secure  employment,  shall  be  deemed  a 
tramp,  all  tramps  are  not,  therefore,  va- 
grants, and  a  police  judge  will  not  be  entitled 
to  the  fees  provided  for  in  case  of  tramps 
for  prosecutions  against  vagrancy.  City  of 
Des  Moines  v.  Polk  County,  78  N.  W.  249, 
252,  107  Iowa,  526. 

Under  Laws  1888,  c  842,  f  1,  declaring 
ever^  male  person  over  16  years  old,  who  is 


a  vagrant  within  the  meaning  of  BeT.  St 
1543,  to  be  a  tramp,  if  he  be  without  vlBible 
means  of  support,  and  be  found  drunk  and 
disorderly  or  be  found  and' arrested  in  a 
town  in  which  he  is  not  an  actual  inhabitant 
and  making  such  offense  a  felony,  every 
tramp  is  a  vagrant,  and  may  still  be  arrested 
and  punished  as  such,  instead  of  for  the 
higher  offense.  Johnson  v.  Waukesha  Coun- 
ty, 26  N.  W.  7,  8,  64  Wis.  281, 

TBAMP  OOBPORATIOir. 

Tramp  corporations  are  those  companies 
which  are  chartered  in  one  state  without  any 
intention  of  doing  business  therein,  bat  op- 
erate entirely  in  other  states.  State  v. 
Georgia  Co.,  17  S.  HI  10,  12,  112  N.  C.  34, 
19  L.  R.  A.  485  (citing  26  Am.  Law  Bev.  352; 
26  Am.  Law  Bev.  193). 

TRAMWAY. 

In  the  ordinary  use  of  the  word,  "^am- 
way"  means  a  railroad  or  railway  over 
which  cars  are  operated;  so  that  a  platform 
which  was  used  to  carry  away  the  lumber 
from  a  sawmill  will  not  be  held  to  be  a 
tramway,  in  the  absence  of  proof  that  the 
parties  understood  same  to  be  a  tramway, 
within  the  meaning  of  fire  insurance  policy 
containing  a  warranty  that  a  continuoiLs 
clear  space  shall  be  maintained  between  the 
property  insured  and  any  woodworking  es- 
tablishment '"tramways"  excepted.  Gougb 
V.  Jewett,  52  N.  Y.  Supp.  707,  709,  32  App. 
Dlv.  79. 


TRANSACT. 

On  a  trial  under  Ck>mp.  St  If  1866, 1366^ 
requiring  every  person  who  shall  carry  on 
any  lottery,  etc.,  to  pay  a  license  fee,  and 
providing  that  any  person  who  shall  trans- 
act any  business  requiring  a  license  fee, 
without  first  obtaining  the  same,  shall  be 
deemed  guilty  of  a  misdemeanor,  the  use  in 
the  charge  of  the  word  **tran8act"  as  the 
equivalent  of  "carry  on"  is  not  error,  since 
the  word  "transact"  should  be  construed  as 
synonymous  with  "carry  on,"  in  view  of  sec- 
tions 202,  204,  providing  that  words  and 
phrases  are  to  be  liberally  construed  and  ac- 
cording to  approved  and  common  usage.  Ter- 
ritory V.  Harris,  19  Pac.  286,  287,  S  Mont 
140. 

TRAirSAOTIHG  BJfBZKEBM. 

Bee,  also,  "Garry  on  Business";   *a>oinf 
Business." 

Pub.  Laws  N.  T.  e.  281  (St  1833),  tot- 
bidding  the  "transaction  of  business"  In  the 
name  of  a  partner  not  interested  in  the  firm, 
means  such  business  as  is  usually  carried  on 
by  the  firm  with  persons  with  whom  tbey 
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are  accustomed  to  liare  business  dealings. 
Tbe  evU  sought  to  be  reoiedled  was  the  use 
of  the  name  of  one  not  Interested  In  the 
Ann  to  induce  credit  to  be  given  and  to  im* 
pose  on  the  public;  hence  the  law  was  only 
meant  to  apply  to  dealings  between  the  in- 
dividual  reasonably  using  the  firm  name  and 
the  persons  transacting  the .  business,  con- 
nected in  a  general  way  with  the  usual 
course  of  business  carried  on  by  the  firm, 
since  it  was  only  against  fraud  and  imposi- 
tion which  might  be  practiced  on  innocent 
parties  who  dealt  with  the  persons  who 
transacted  business  in  the  name  of  a  party 
not  interested,  or  whose  interest  has  ceased, 
that  the  statute  was  directed.  A  firm  en- 
gaged in  the  millinery  business,  which  ex- 
ecuted a  lease  in  the  firm  name  after  one  of 
the  partners  were  dead,  was  not  **transact- 
ing  business,"  within  the  meaning  of  the 
statute.  Sparrow  y.  Kohn,  109  Pa.  869,  362, 
68  Am.  Bep.  726. 

"Transaction  of  business,"  as  used  in 
reference  to  a  foreign  corporation,  is  not 
necessarily  synonjrmous  with  the  term  "do- 
ing business."  It  does  not  necessarily  mean 
that  the  main  business  of  the  corporation 
must  be  carried  on  in  the  state,  or  something 
in  the  nature  of  that  business,  or  that  capi- 
tal must  be  employed  in  the  state.  And  as 
used  in  the  law  requiring  foreign  stock  cor- 
porationa»  haying  an  office  for  transaction  of 
business  in  the  state,  to  keep  a  stockbook 
open  for  the  inspection  of  stockholders,  all 
that  the  statute  requires  is  that  something 
relating  to  the  business  of  the  corporation, 
or  part  of  it,  be  carried  on  in  the  office.  The 
transfer  of  stock  is  such  a  transaction  of 
business.  People  y.  Montreal  &  B.  Oopper 
Co.,  81  N.  Y.  Supp.  974^  976,  40  Misc.  Bep. 
282. 

AdlnstlBslMk 

Laws  1858,  c.  466,  |  28,  as  amended  by 
Laws  1875,  c.  565,  imposes  a  penalty  on 
agents  acting  for  foreign  insurance  com- 
panies without  procuring  a  certain  certifi- 
cate. Held,  that  an  agent  of  a  foreign  com- 
pany, while  in  the  state  adjusting  a  loss,  was 
not  "transacting  the  business  of  fire  insruv 
ance,"  within  the  meaning  of  such  phrase 
in  the  statute,  inasmuch  as  the  adjustment 
of  a  loss  is  merely  a  means  of  ascertaining 
the  amount  of  an  admitted  indebtedness, 
which  action  could  not  have  been  within  the 
intent  of  the  Legislature.  People  y.  Gilbert 
(N.  T.)  44  Hun,  522,  524. 

Briaglai;  s«It. 

GiT.  Code,  S  567,  enacts  that  no  foreign 
corporation  shall  transact  any  business  with- 
in the  territory  until  it  shall  have  filed  a  copy 
af  its  dbarter,  appointed  a  resident  agent, 
ale.  Held,  that  in  aa  action  by  a  foreign 
corporation  which  had  not  comirtied  with  the 
atatate  it  was  not  necessary  for  the  corpora- 


tion to  allege  compliance,  inasmuch  as  the 
phrase  'transact  business"  does  not  mean 
or  include  the  exercise  of  a  corporation's 
right  to  sue.  American  Buttonhole,  Over- 
seaming  &  a  M.  Co.  y.  Moore,  8  N.  W.  131, 
134,  2  Dak.  280. 

Under  a  statute  (Laws  1864,  p.  617)  pro- 
hibiting a  foreign  corporation  from  transact- 
ing business  in  this  state  until  it  appoints 
a  resident  agent  therelh,  it  is  held  that  the 
business  which  the  corporation  is  prohibited 
from  transacting  is  the  regular  business  in 
which  it  is  engaged,  and  that  the  maintain- 
ing of  a  suit  in  the  state  courts  against  a 
resident  debtor  is  not  transacting  business 
therein,  within  the  meaning  of  the  statute. 
Orange  Nat  Bank  y.  Traver  (U.  a)  7  Fed. 
146. 

Ftmas  vasoUeited  order. 

"Transacting  business  in  the  state," 
within  the  meaning  of  the  Laws  of  1899,  re- 
quiring foreign  corporations  transacting  or 
soliciting  business  in  Texas  to  obtain  a  per- 
mit, does  not  include  the  act  of  a  corporation 
doing  business  in  another  state  in  shipping 
goods  on  an  unsolicited  order  to  a  resident  of 
Texas.  Zuberbier  Co.  y.  Harris  (Tex.)  35  8. 
W.  403,  404. 

Makins  ooatraot. 

The  mere  entering  into  a  contract  with 
a  dty  for  street  lighting  by  a  foreign  cor- 
poration did  not  constitute  '^transacting  busi- 
ness within  the  state,"  under  the  statute  de- 
claring that  no  foreign  corporation  shall 
transact  business  within  the  state  until  cer- 
tain things  have  been  done.  Hogan  y.  City 
of  St  Louis,  75  8.  W.  604,  606^  176  Mo.  149. 


laklns 
■tail 


eontraot   or    sale    outside    of 
state. 

Comp.  Liaws,  f  1683,  proyides  that  it 
shall  not  be  lawful  for  any  person  or  per- 
sons to  act  within  the  state  as  agent,  or 
otherwise,  in  transacting  or  receiying  ap- 
plications for  insurance,  or  In  any  manner 
to  aid  in  transacting  the  business  of  fire  and 
marine  insurance  for  any  foreign  company 
without  complying  with  certain  proyisions 
of  the  law.  Held,  that  the  making  of  a 
contract  of  fire  insurance  on  a  building  sit- 
uated in  the  state  of  Michigan,  the  insured 
being  a  Michigan  corporation,  but  the  con- 
tract haying  been  made  outside  the  state, 
was  not  "transacting  business,"  within  the 
phrase  as  used  in  the  statute.  Clay  Fire  ft 
Marine  Ins.  Go.  y.  Huron  Salt  &  Lumber 
Mfg.  Ck>.,  31  Mich.  846,  851,  854. 

Act  April  8,  1899,  proyiding  that  any 
foreign  corporation  that  may  desire  to  "trans- 
act business  In  this  state  or  solicit  business 
in  this  state,  or  establish  a  general  or  special 
office  in  this  state,"  shall  be  required  to  file  a 
copy  of  its  articles,  does  not  apply  to  a  sale 
of  goods  to  a  resident  of  Texas  at  the  place 
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of  business  of  the  corporation  in  a  foreign 
state,  where  It  is  not  stated  that  the  parties 
contemplated  shipping  the  goods  from  that 
state  into  Texas.  Reed  v.  Walker,  21  S.  W. 
687,  688,  2  Tex.  CIy.  App.  02. 

Maklns  siasle  loan. 

"Transaction  of  business,"  within  the 
meaning  of  Rev.  St  p.  712,  S  6,  prohibiting  the 
keeping  of  an  office  of  discount  and  deposit 
for  the  transaction  of  business.  Is  not  shown 
by  evidence  that  the  cashier  of  a  foreign  cor- 
poration made  a  single  loan  of  money  on  a 
borrower's  check;  it  appearing  that  the  trans- 
action was  an  isolated  one,  and  that  the  cor- 
poration kept  no  office  for  banking  purposes 
in  the  state.  Suydam  v.  Morris  Canal  & 
Banking  Co.  (N.  Y.)  6  Hill,  217. 

FvreliaslnK  note. 

Hill's  Ann.  Laws,  f  8276,  proylding  that 
a  foreign  banking  corporation,  before  trans- 
acting business  in  this  state,  must  execute  a 
power  of  attorney,  and  cause  the  same  to  be 
recorded  in  the  county  clerk's  office,  etc.,  was 
intended  to  prohibit  foreign  corporations  from 
coming  into  the  state  for  the  purpose  of  trans- 
acting their  ordinary  corporate  business,  and 
does  not  apply  to  mere  purchasing  of  a  prom- 
issory note.  Commercial  Bank  of  Vancouver 
V.  Sherman,  43  Pac.  658,  650,  28  Or.  578,  52 
Am.  St  Rep.  811. 

TBANSACTIOir. 

See  "Binding  Transaction";  "Illegal 
Transaction";  "Long  Transactions"; 
"Personal  Transaction." 

A  "transaction"  is  defined  by  Worcester 
as  "the  act  of  transacting  or  conducting  any 
business;  negotiation;  management;  a  pro- 
ceeding;" and  by  Webster  as  "that  wlrich  is 
done;  an  affair."  Sheehan  v.  Pierce,  28  N. 
Y.  Supp.  1110, 1121,  70  Hun,  22. 

A  transaction  is  the  doing  or  performing 
of  any  business  or  affair;  and  hence  the  de- 
livery of  a  written  instrument  is  part  of  a 
transaction,  since  it  would  be  incomplete 
without  the  delivery.  Kroh  t.  Helns,  67  N. 
W.  771,  774,  48  Neb.  601. 

A  transaction  may  not  be  confined  to 
what  is  done  in  one  day,  or  at  one  time,  or  at 
one  place.  Immediateness  is  tested  not  by 
closeness  of  time,  but  by  logical  relation. 
First  Nat  Bank  v.  Wisdom's  Ex'rs,  63  S.  W. 
461,  464,  111  Ky.  185. 

A  transaction  is  whatever  may  be  done 
by  one  person  which  affects  another  person's 
rights,  and  out  of  which  a  cause  of  action 
may  arise.  Scarborough  v.  Smith,  18  Kan. 
890,406. 

A  transaction  or  compromise  is  an  agree- 
ment between  two  or  more  persons,  who,  for 
preventing  or  putting  an  end  to  a  lawsuit. 


adjust  their  differences  by  mutual  consent.  In 
the  manner  whidi  they  agree  on,  and  which 
every  one  of  them  prefers  to  the  h<^>e  of  gain- 
ing, balanced  by  the  danger  of  losing.  Civ. 
Code  La.  1000,  art  3071. 

In  reference  to  oomnterolaim. 

By  the  Code  of  Civil  Procedure  defendant 
may  plead  as  a  counterclaim  a  oause  of  ac- 
tion which  tends  to  diminish  or  defeat  plain- 
tiff's recovery,  where  it  is  a  cause  of  action 
arising  out  of  the  contract  or  transaction 
set  forth  In  the  complaint  or  enacted  with 
I  the  subject  of  the  action.     Held,  that  the 
i  word  "transaction"  is  broader  than  the  word 
"contract,"  and,  in  case  the  defendant's  cause 
of  action  arises  out  of  the  transaction  out  of 
which  the  plalntUTs  transaction  arose,  it  may 
be  pleaded  as  a  counterclaim;  and  hence  de- 
fendant, in  an  action  for  the  conversion  of 
money  obtained  by  him  as  agent  for  the  sale 
of  goods,  under  contract  that  such  money 
should  be  paid  directly  by  the  purchase  to 
-  plaintiff,  may  set  up  that  plaintiff  had  broken 
I  the  contract,  had  conspired  with  others  to  de- 
prive defendant  of  his  rights,  and  that  a  bal- 
I  ance  was  due  to  defendant    Ter  Knile  v. 
I  Marsland,  81  N.  T.  Supp.  5,  8,  81  Hun,  420 
'  (cited  in  Deagan  v.  Weeks,  73  N.  Y.  Supp.  641, 
642,  87  App.  Div.  410). 

Every  contract  may  be  said  to  be  a  trans- 
action, but  every  transaction  is  not  a  con- 
tract Deagan  v.  Weeks,  73  N.  Y.  Supp.  641, 
642,  67  App.  Div.  410  (citing  Xenia  Branch 
Bank  v.  Lee  [N.  Y.]  7  Abb.  Prac.  872). 

The  word  "transaction,"  used  in  Code 
Civ.  Proc.  S  501,  providing  that  a  counter- 
claim may  be  interposed  when  it  arises  out 
of  the  transaction  set  forth  in  the  complaint 
as  the  foundation  of  plaintiff's  claim,  includes 
actions  of  tort  Deagan  v.  Weeks,  78  N.  Y. 
Supp.  641,  842,  67  App.  Div.  410;  Heigle  v. 
Willis,  8  N.  Y.  Supp.  407,  408,  50  Hun,  588. 

In  an  action  for  assault  and  battery,  de- 
fendant oounterclaimed  for  the  use  of  exces- 
sive force  by  the  person  assaulted,  and  it  was 
contended  that  the  successive  assaults  were 
not  parts  of  the  same  transaction;  but  the 
court  held  that  such  assumption  is  unwar- 
ranted; that  the  word  must  be  used  in  a  very 
limited  and  teclmical  sense  in  order  to  sa; 
j  that  as  each  party  gains  ascendancy  in  a 
continuous  fracas,  the  one  transaction  ter- 
minates, and  a  new  and  separate  one  com- 
mences. Gutzman  v.  Clancy,  00  N.  W.  lOSl, 
1083,  114  Wis.  580,  58  L.  B.  A.  744. 

The  manifest  purpose  of  the  statutes  al- 
lowing counterclaims  in  favor  of  a  defendant 
against  a  plaintiff  arising  out  of  the  same 
transaction  is  to  allow  parties  to  the  same 
suit  to  settle  in  such  suit,  as  far  as  con- 
venient and  practicable,  all  controversies 
arising  out  of  the  same  contract  or  transac- 
^  tion  set  forth  in  the  complaint;  and  the  word 
'  "transaction"  should  not  be  construed  to  ap- 
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ply  only  to  snch  transactioiis  as  are  Sn  the 
nature  of  contracts,  if  not  strictly  contracts. 
Pelton  T.  Powell,  71  N.  W.  887,  888,  96  Wis. 
473. 

"Transaction/'  as  used  in  the  statement 
tbat  a  counterclaim  must  arise  out  of  the 
same  transaction  set  forth  in  the  petition, 
means  '*the  actual  facts  and  circumstances 
from  which  the  rights  result  and  which  are 
avared,  not  the  mere  form  and  manner  In 
which  the  facts  are  averred,  and  includes  all 
that  is  said  and  done  in  connection  with  a 
purchase  and  sale,  or  other  trade  or  contract, 
and  all  that  is  said  and  done  in  connection 
with  the  perpetration  of  a  fraud  or  cheat" 
Deford  t.  Hutchinson,  25  Paa  041,  044,  46 
Kan.  318, 11  Ia.  B.  A.  267. 

The  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  plaintUTs  claim, 
so  as  to  authorize  it  to  he  set  up  as  a  coun- 
terclaim, implies  that  it  arose  out  of  some 
agreement  or  husiness  affair  between  the  par- 
ties. Thus,  if  A.  were  to  sell  to  B.  personal 
property,  and  falsely  represent  its  condition 
or  quality,  in  an  action  by  A.  for  the  price 
B.  could  set  up  the  fraud  as  a  counterclaim, 
it  being  easy  in  that  case  to  oee  how  B.'8 
claim  arises  out  of  the  same  transaction 
counted  on  by  A.;  but  If  B.  had  tortiously 
carried  away  A.'s  property,  and  the  latter 
at  the  same  time  committed  a  wrong  against 
B.,  or  obligated  him  in  some  way  to  pay  B. 
a  som  of  money,  it  cannot  be  contended  that 
that  claim  arises  out  of  the  same  transaction 
constituting  the  foundation  of  A's  claim  for 
the  trespass,  which  therefore  cannot  be  set 
up.  Loewenburg  v.  Rosenthal,  22  Pac.  001, 
603,  18  Or.  17a 

Im  referemee  to  Joinder  of  aetloas. 

A  transaction  Is  something  which  has 
been  transacted;  that  Is,  acted  out  to  the  end. 
This  notion  of  completed  action  characterises 
the  word  in  the  Latin  language,  from  which, 
through  the  Normans,  we  haye  derived  it,  al- 
tboTigh  we  gain  Httle  assistance  otherwise 
from  these  sources  In  determining  its  mean- 
ing, since  tK>th  the  Romans  and  the  French 
have  used  It  mainly  as  a  judicial  term  to 
signify  an  agreement  of  parties  In  settlement 
of  differences.  Citing  Dig.  II,  16,  "De  Trans- 
actionibus";  dv.  Ck>de  France,  art  2044.  So 
it  is  held  that  where  the  purchaser  of  ma- 
chines claims  they  are  not  according  to  con- 
tract, and  notifies  the  seller  to  take  them 
away,  and  the  seller  agrees  to  take  them 
bad^  but  the  purchaser  forcibly  preyents 
their  remoyal,  and  continues  to  use  them,  all 
the  acti  and  agreements  of  the  parties  In  refer- 
ence to  the  machines  constitute  one  transac- 
tion, within  the  meaning  ^f  Qen.  St  |  878, 
providing  that  seyeral  causes  of  action  may 
be  united  In  the  same  complaint  If  all  are  on 
claims  arising  out  of  the  same  transaction, 
ttc  Craft  Refrigerating  Mach,  Co.  y.  Quinnl- 


plac  Brewing  Co.,  20  Atl.  70,  77,  08  Conn. 
661,  26  L.  R.  A.  850. 

The  word  "transaction"  is  used  in  the 
statute  in  reference  to  the  Joinder  of  actions 
as  authorized  by  Code,  |  207,  in  the  sense  of 
the  conduct  of  finishing  up  an  affair,  which 
constitutes,  as  a  whole,  the  subject  of  an  ac^ 
tion.  Cheatham  y.  Bobbitt,  24  S.  R  13,  14, 
118  N.  C.  843. 

The  word  ''transactions,'*  as  used  in  the 
statute  relating  to  the  uniting  of  seyeral  caus- 
es of  action  where  they  all  arise  out  of  the 
same  transaction,  or  transactions  connected 
with  the  same  subject  of  action,  means  what- 
eyer  may  be  done  by  one  person  which  affects 
another's  rights,  and  out  of  which  a  cause 
of  action  may  arise.  Scarborough  y.  Smith,' 
18  Kan.  809,  400. 

''Transactions  connected  with  the  same 
subject-matter,"  as  used  in  the  statute  au- 
thorizing Joinder  of  causes  of  action,  means 
that  both  causes  of  action  set  up  In  the  com- 
plaint must  proceed,  in  a  general  sense,  from 
the  same  wrong.  Thus  one  haying  a  cause  of 
action  for  injunction  to  restrain  operation  of 
a  steam  railroad  on  a  highway  is  entitled  to 
Join  an  action  for  damages  for  personal  in- 
juries suffered  while  driying  along  a  highway 
in  consequence  of  his  horse  becoming  fright- 
ened by  the  noise  of  the  passing  steam  en- 
gine, since  both  claims  arose  from  the  same 
wrong  or  transaction,  namely,  the  unlawful 
obstructing  of  the  highway  by  the  railroad; 
tK>th  actions  being,  therefore,  'transactions 
connected  with  the  same  subject-matter  of 
action."  Lamming  y.  Gaulusha,  81  N.  B. 
1024,  186  N.  Y.  230. 

A  right  of  action  for  slander  and  one  for 
false  imprisonment  of  plaintiff  at  the  time 
the  words  were  uttered  cannot  be  united  in 
one  action,  under  Code  Cly.  Proa  S  484,  as 
being  causes  arising  "out  of  the  same  trans- 
action," as  neither  was  a  transaction.  In  any 
proper  sense  of  the  word.  De  Wolfe  y.  Abra- 
ham, 46  N.  B.  466,  460,  161  N.  T.  180. 

Under  Comp.  Laws,  |  4982,  subd.  1,  au- 
thorising the  Joinder  of  causes  of  action 
arising  out  of  the  '*same  transaction  or  trans- 
actions connected  with  the  same  subject  of 
action,"  the  holder  of  a  note  secured  by  a 
trust  deed  may  in  one  action  seek  to  fore- 
close the  trust  deed,  to  set  aside  a  prior 
foreclosure  made  by  the  trustee  without 
plaintiffs  knowledge  or  consent,  to  enjoin 
the  county  treasurer  from  issuing  to  a  trus- 
tee a  tax  deed  for  the  mortgaged  premises, 
and  to  adjust  the  equities  of  the  yarious  par- 
ties. Bush  y.  FroeUck,  06  N.  W.  889,  940,  8 
aD.  868. 

Tnuumetions  with  deeedeats. 

"Transaction"  Is  defined  by  Webster  as 
follows:  "The  doing  or  performing  any  busl- 
management  of  any  affair;   perform* 
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^nce;  that  which  is  done;  an  affair;  as  the 
transactions  of  the  exchange."  It  Is  defined 
In  Anderson's  Dictionary  of  Law.  to  be  "what- 
erer  may  be  done  by  one  person  which  affects 
another's  rights,  and  out  of  which  a  cause  of 
action  may  arise."  And  the  treating  and 
prescribing  for  a  patient  during  an  Illness  of 
some  months  was  a  transaction  with  the  pa- 
tient which  would  prohibit  the  physician 
from  testifying  as  to  the  services  rendered 
such  patient,  as  against  his  representative. 
Garwood  v.  Schllcheumaler,  60  8.  W.  578» 
574,  25  Tex.  Civ.  App.  176. 

'•Transaction,"  as  defined  by  Webster,  is 
the  doing  or  performing  of  any  business; 
the  management  of  an  affair.  Effecting  the 
novation  of  notes,  whether  by  word  of  mouth 
or  through  written  correspondence.  Is  a  "trans- 
action," within  Code  Tenn.  f  4565,  prohibiting 
a  party  from  testifying  as  to  any  ''transac- 
tion with  or  statement  by"  a  deceased  person. 
Montague  v.  Thomason,  18  S.  W.  264,  265,  91 
Tenn.  <7  Pickle)  168. 

The  term  "transaction,"  as  used  In  stat- 
utes relating  to  the  admissibility  of  evidence 
in  regard  to  transactions  with  deceased  per- 
sons, has  not  been  given  a  very  definite  mean- 
ing by  the  courts.  Whatever  may  be  done  by 
one  person  which  affects  another's  rights,  and 
out  of  which  a  cause  of  action  may  arise,  is 
a  transaction.  It  is  a  broader  term  than 
"contract,"  for,  while  every  contract  is  a 
transaction,  every  transaction  is  not  a  con- 
tract But  the  courts  have  interpreted  the 
term  as  the  Justice  of  each  case  seemed  to 
demand,  rather  than  by  any  abstract  defini- 
tion, as  will  be  seen  by  the  decided  cases. 
The  execution  of  a  note  by  a  deceased  per- 
son, or  the  delivery  of  a  letter  or  of  property, 
is  such  a  transaction  with  the  deceased  as  to 
render  the  adverse  party  Incompetent  to  tes- 
tify to  the  same,  under  the  statute.  The 
word  "transaction"  means  the  doing  or  per- 
forming any  business;  the  management  of  an 
affair.  Cunningham's  Adm'r  ▼.  Speagle,  50 
S.  W.  244,  246,  106  Ky.  27a 

Rev.  Code,  f  2704,  prohibiting  the  plain- 
tiff in  a  suit  against  an  administrator  from 
testifying  as  to  "transactions  with  or  state- 
ments by  a  deceased  party,"  does  not  apply  to 
testimony  of  the  plaintiff,  in  an  action  for 
trespass  in  taking  plaintiff's  tools,  that  he 
found  such  tools  during  the  intestate's  life 
in  the  shop  of  the  latter,  as  it  was  not  a  per- 
sonal transaction  with  deceased.  Miller  t. 
Clay,  57  Ala.  162,  164. 

"Transactions  or  communications,'*  as 
used  in  a  statute  prohibiting  evidence  as  to 
'•transactions  or  communications  with  de- 
ceased persons,"  mean  "every  variety  of  af- 
fairs which  form  the  subject  of  negotiations 
or  actions  between  the  parties,  and  Include 
every  method  by  which  one  may  derive  Im- 
pressions from  the  conduct  or  actions  of  an- 
other."   Holllday  v.  McKlnne,  22  Fla.  153* 


The  word  "transaction,"  ai  used  1&  Code 
Civ.  Proa  S  828,  relating  to  the  competency 
of  witnesses  as  to  a  transaction  with  dece- 
dent, embraces  every  variety  of  affairs  tlie 
subject  of  negotiations,  actions,  or  contracts 
between  parties.  Harte  v.  Relchenberg,  02 
N.  W.  987,  8  Neb.  (Unof.)  82a 

"Transactiona  and  communications,'*  as 
used  in  the  Code  of  Civil  Procedure,  exdad- 
ing  certain  witnesses  from  testif^flng  to  per- 
sonal transactions  or  commimicatiomi  be* 
tween  themselves  and  the  deceased  person, 
means  "every  method  by  which  one  person 
can  derive  any  impression  or  information 
from  the  conduct,  condition,  or  language  of 
another."    Holcomb  t.  Holcomb,  96  N.  Y.  316l 

The  mere  fact  that  a  witness  had  a  con- 
versation with  a  deceased  person  is  not  a 
transaction  within  the  meaning  of  Code,  | 
399,  prohibiting  testimony  as  to  a  transac- 
tion or  communication  with  a  deceased  per- 
son.   Hler  T.  Grant,  47  N.  Y.  278,  281. 

A  contract,  whether  express  or  implied 
by  law,  is  a  transaction ;  and,  when  one  per- 
son testifies  that  he  did  work  and  labor  for 
another  generally,  he  must  be  taken  as  testi- 
flying  to  a  "transaction,"  within  the  meaning 
of  that  word  in  Code,  c.  180,  f  23,  prohibiting 
persons  from  testifying  as  to  transactions 
between  themselves  and  a  decedent  under 
certain  circumstances.  Poling  v.  Huffman, 
37  8.  B.  526,  529,  48  W.  Ya.  639* 

TRAirSAOTOB. 

A  transactor  is  one  who  transacts  or 
conducts  any  business  or  affairs.  Holcomb 
y.  Holcomb  (N.  Y.)  20  Hun,  156^  159. 

TRANSCRIPT. 

See  "Complete  Transeript** 

Webster  defines  a  transcript  to  be  that 
which  has  been  transcribed;  a  writing:  or 
composition  consisting  of  the  same  words 
as  the  original ;  a  written  copy.  In  re  Eving- 
son,  2  N.  D.  184,  190,  49  N.  W.  733.  734,  33 
Am.  St  Rep.  76& 

"Transcript"  means,  according  to  Web- 
ster: "First  A  copy;  a  writing  made  from 
and  according  to  an  original;  a  writing  or 
composition  consisting  of  the  same  words 
with  the  original.  Second.  A  copy  of  any 
kind."  Mr.  Anderson,  in  his  Law  Diction- 
ary, defines  a  transcript  to  be:  "First  A 
copy  of  an  original  record.  Second.  To  copy 
or  to  copy  officially."  lir.  Bouvler  defines  a 
transcript  to  be  a  copy  of  an  original  writing 
or  deed.  Waltman  t.  Bowles,  68  S.  W.  686, 
690,  8  Ind.  T.  294. ' 

The  word  "transcript"  soggestB  the  idea 
of  an  original  writing.  The  word,  not  only 
in  its  popular  but  legal  sense,  means  a  copy 
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of  sometbing  already  reduced  to  writing. 
Worcester  defines  it  as  *'a  writing  made 
Crom  or  after  an  original ;  a  copy."  Bnrrlll 
defines  it  as  *'a  copy,  particularly  of  a  rec- 
ord." Bonvier,  "a  copy  of  an  original  writ- 
ing or  deed."*  State  v.  Board  of  Equaliza- 
tion of  Washoe  County,  7  Ney.  88,  9fi. 

Tbe  term  'transcript,''  as  it  relates  to 
an  appeal,  lias  been  given  a  modified  or  dif- 
ferent meaning  from  that  which  originally 
obtained.  Instead  of  being  a  copy  of  the 
judgment  roll  or  final  record,  it  is  now  a  cer- 
tified copy  of  so  much  of  the  record  as  may 
be  necessary  to  present  intelligently  the  ques- 
tions to  be  decided,  which,  as  well  as  the  ab- 
stract, must  be  accompanied  with  a  copy  of 
the  Judgment  or  decree  appealed  from,  notice 
of  appeal,  etc.  Backhaus  t»  Buells,  72  Pac 
978,  977,  43  Or.  66a 

HUl's  Ann.  Laws,  |  641,  subd.  1,  de- 
fines a  transcript  to  be  a  copy  of  a  roll  or 
final  record,  or  the  pleading,  orders,  papers, 
and  Journal  entries  that  constitute  such  roll 
or  record,  together  with  a  copy  of  the  notice 
on  appeal.  Tatum  v.  BCassie,  44  Paa  494, 
485,  29  Or.  140. 

•  A  transcript  of  a  Judgment  Is  a  copy  of 
tbe  Judgment ;  hence  a  duly  certified  copy  of 
a  Judgment  is  a  transcript  thereof  within  the 
meaning  of  the  statute  which  proyldes  for 
the  filing  of  transcripts  of  Judgments.  Hast- 
ings School  Dlst  T.  Caldwell,  19  N.  W.  884, 
635,  18  Neb.  8a 

A  transcript  Is  none  the  less  sufiUdent 
as  a  transcript  of  a  Judgment  because  more 
is  certified  than  the  statute  requires.  Funk 
▼.  Lamb,  92  N.  W.  8»  9,  87  Minn.  84a 

The  word  "transcript,"  as  used  In  Code, 
I  587,  providing  that  county  Judges,  Justices 
of  tbe  peace  and  others  upon  request,  and 
npon  being  paid  the  lawful  fees  thereof, 
shall  fumifih  an  authenticated  transcript  of 
their  proceedings,  implies  that  the  document 
referred  to  shall  be  a  copy  of  some  original 
docmnent;  and  the  language,  taken  in  con- 
nection with  Comp.  8t.  c  20,  relating  to 
dockets  required  to  be  kept  by  county  Judges, 
refers  to  a  transcript  of  the  entries  requir- 
ed to  be  made  upon  the  docket,  and  does  not 
require  a  transcript  of  all  papers  filed  or  of 
all  evidence  offered  In  the  case.  There  is 
no  authority,  therefore,  for  a  county  Jud-e 
to  sign  a  bill  of  exceptions  embodying  af- 
fidavits used  as  evidence  on  motions  to  dis- 
solve an  attachment  Mollne,  Mllbum  & 
Stoddard  Oo.  v.  Curtis,  57  N.  W.  161,  188,  88 
Neb.  520. 

Under  Ber.  Godes,  f  417,  specifying  cer- 
tain cases  wherein  the  court  may  order  a 
transcript  of  the  shorthand  notes,  whether 
all  the  testlmimy  is  ordered  transcribed,  or 
onlj  a  portion  thereof,  alike  it  is  denominat- 
ed a  "transcript,"  and  it  Is  the  transcript 


t  which  the  party  may  file  with  the  clerk. 
I  Kaeppler  v.  Pollock,  76  N.  W.  987,  989.  8 
i  N.   D.   09. 

The  word  "transcript,"  in  Oode  Or.  Proc. 
arta  181,  182;  providing  that  if  a  party  to  a 
habeas  corpus  proceeding  desires  to  appeal, 
and  the  case  has  been  tried  before  a  court 
in  session,  the  record  is  made  up  by  the  clerk 
and  certified  to  by  him.  Just  as  in  any  other 
case,  and  that,  if  tried  before  a  Judge  In  va- 
cation, the  transcript  may  be  prepared  by 
any  person  under  the  Judge's  direction,  and 
certified  to  by  such  Judge,  "embraces  the 
proceedings  which  have  been  reduced  to  writ- 
ing and  properly  authenticated,  and  a  tran- 
I  script  of  the  statement  of  facts,  if  such  is 
I  desired."  Bx  parte  Malone,  88  8.  W.  800, 
361,  35  Tex.  Or,  B.  297. 

Act  Cong.  March  8,  1797,  makes  a  tran- 
script from  the  books  of  the  treasury  evi- 
dence m  suits  between  the  United  States 
and  receivers  of  public  money.  Held,  that 
the  whole  accounts,  as  they  appear  in  the 
books,  the  elements  out  of  which  the  report- 
ed balance  is  found,  together  with  all  the 
proceedings  which  have  been  had  concerning 
them,  shall  be  certified  and  submitted  to  the 
court  and  Jury,  that  it  may  be  adjudged 
whether  the  sum  or  balance  for  which  the 
suit  is  brought  be  fairly  made  up  and  is 
justly  due.  United  States  v.  Patterson  (U. 
S.)  27  Fed.  Gas.  462,  468. 

Act  Oong.  March  8,  1797,  enacting  that, 
in  suits  against  delinquent  revenue  officers, 
a  transcript  from  the  books  of  the  proceed- 
ings of  the  treasury  shall  be  evidence,  means 
substantially  a  copy.  A  copy  from  the  books, 
and  not  of  the  books,  shall  be  admissible  in 
evidence.  An  extract  from  the  books,  a  por- 
tion of  the  books,  when  authenticated  to 
be  a  copy,  may  be  given  in  evidence,  while  a 
garbled  statement  is  not  evidence,  or  a  muti- 
lated statement  wherein  the  debits  shall  be 
presented  and  the  credits  suppressed,  or  per- 
haps a  statement  of  results  only,  it  still 
seems  to  be  clear  that  it  is  not  necessary 
that  every  account  with  an  individual,  and 
all  of  every  account,  shall  be  transcribed,  as 
a  condition  of  the  admissibility  of  any  one 
account  The  statement  presented  should  be 
complete  in  Itself,  perfect  for  what  It  pur- 
ports to  represent  and  give  both  sides  of 
the  account  as  the  same  stands  upon  the 
books.  United  States  v.  Oaussen,  86  U.  8. 
(19  Wall.)  198,  212,  22  Ia.  Bd.  41. 

Abstract  dlstinKiilslied. 

An  abstract  of  a  record  is  a  statement 
of  the  substantial  contents  thereof,  and  dif- 
fers from  a  transcript  in  that  the  latter  is 
a  copy  of  the  record.  Harrison  v.  Southern 
Porcelain  Mfg.  Co.,  10  S.  C.  278,  283. 

A  transcript  is  defined  by  the  authorities 
to  be  a  copy  of  an  original  record,  and,  un 
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der  a  statnte  which  requires  that  a  certified 
transcript  of  the  Judgment  of  a  justice  court 
is  required  to  be  filed  in  order  to  become  a 
lien  upon  real  estate,  a  mere  abstract  of 
the  Judgment  rendered  by  the  Justice,  instead 
of  a  certified  copy  thereof.  Is  not  a  transcript, 
and  does  not  create  a  lien.  Such  filing  of  a 
mere  abstract  of  the  Judgment  was  an  entire 
failure  to  meet  the  requirements  of  the  stat- 
ute in  this  respect,  and  amounted  to  nothing. 
The  abstract  falls  to  show  upon  its  face  that 
the  Judgment  debtor  was  either  served  with 
process,  appeared  in  court,  or  had  any  no- 
tice whatever  of  the  commencement  of  the 
action,  and  does  not  even  show  that  a  com- 
plaint had  been  filed,  or  in  fact  show  that 
the  Justice  had  any  Jurisdiction  whatever  to 
render  a  Judgment  Dearborn  t.  Patton,  4 
Or.  58,  61. 

TRANSFER. 

A  transfer  given  by  a  street  railway 
company  is  the  evidence  of  the  passenger's 
right  to  ride,  and  resembles  In  this  respect  a 
railroad  company's  ticket  Herbert  v.  Balti- 
more Oounty  Ck>m'rs,  55  Atl.  876,  879,  97 
Md.  689. 

A  transfer  Is  a  ticket  given  to  passengers 
on  street  railroads  who  have  paid  the  usual 
fare,  entitling  them  to  leave  the  car  at  a 
certain  designated  point  ^^^t  without  further 
payment  of  fare,  but  upon  presentation  and 
delivery  of  the  transfer  check,  pursue  their 
travels  upon  the  connecting  line.  It  is  part 
of  the  passenger's  contract  with  the  com- 
pany that  he  may  thus  transfer  to  and  ride 
upon  the  connecting  road.  It  serves  a  two- 
fold purpose:  First  to  the  passenger,  as 
an  evidence,  of  his  contract  by  which  he  Is 
entitled  to  continue  his  Joum^  upon  the 
connecting  road;  and,  second,  to  the  com- 
pany, as  a  means  of  identification  afforded  to 
its  conductors  and  servants,  by  which  they 
may  know  that  the  passenger  presenting  the 
transfer  is  entitled  to  ride  without  further 
payment  of  fare.  Ez  parte  Lorenzen,  61  Pac 
68,  69,  128  Gal.  481,  60  L.  R.  A.  56,  79  Am. 
St  Rep.  47. 

"Transfers,**  as  used  in  a  contract  author- 
izing a  street  railway  to  construct  its  tracks 
on  condition  of  giving  and  accepting  trans- 
fers to  and  ftrom  other  railroads,  means  for 
the  same  fare,  so  that  the  railroad  company 
did  not  comply  with  the  contract  when  it  re- 
quired a  fresh  fare.  Gaedeke  v.  Staten 
Island  M.  R.  Co.,  60  N.  Y.  Supp.  598,  605,  43 
App.  Div.  514. 

A  transfer  ticket  is  a  mere  token  to  be 
used  for  the  convenience  of  the  road.  It  is 
not  a  contract  between  the  road  and  the  pas- 
senger. It  is  a  statement  by  the  initial  con- 
ductor to  the  subsequent  conductor  of  what 
the  contract  is,  and  what  the  passenger  is 
entitled  ta,  and,  if  it  is  not  correct,  the  fault 


is  not  that  of  the  road.  N<»r  can  passengeit 
be  required  to  verify  the  acts  of  the  ooDr 
ductor,  but  they  may  presume  that  he  acts 
correctly.  The  tickets  or  tokens  are  pre- 
pared by  the  company.  They  contain  more 
or  less  of  printed  and  other  directions.  Some 
passengers  cannot  read.  Others  are  chUdren. 
None  of  them  have  the  time  or  opportunity, 
in  the  rush  of  travel,  to  scrutinize  the  ticket 
and  in  many  Instances,  If  they  did,  they 
could  not  understand  the  devices  used  by 
the  company.  The  passenger  has  the  rigbt 
to  presume  that  the  conductor  has  glTen 
him  a  proper  ticket  and,  if  he  make  a  mis- 
take, it  Is  the  fault  of  the  company,  for 
which  It  \B  liable;  and.  If  the  passenger  in 
good  faith  accept  the  ticket  he  is  not  boimd 
to  stop  and  scrutinize  it  to  see  that  no  mis- 
take has  been  made.  Memphis  St  R^  Oou 
V.  Graves,  75  S.  W.  729,  780,  110  Tenn.  232. 

TRANSFER. 

See  "Absolute  Transfer^;  ^Traiidiileiit 
Transfer";  "Indirect  Transfer";  "Le- 
gal Transfer";  "Voluntary  Transfer^; 
''Chain  of  Transfer." 

A  transfer  is  an  act  or  transaction  by 
which  property  of  one  person  is  by  him  Test- 
ed in  another.  This,  without  the  use  of 
some  qualifying  word.  Is  the  legal  meaning 
of  the  term.  Pearre  v.  Hawkins,  62  Tex. 
434,  437  (citing  Abb.  Diet;  Bouv.  Diet; 
Webst  Diet). 

Transfer  is  an  act  of  the  parties  or  of 
the  law  by  which  the  title  to  property  Is 
conveyed  ftrom  one  living  person  to  another. 
Rev.  Codes  N.  D.  1899,  f  8608;  dv.  Code  S. 
D.  1903»  f  915;  Civ.  Code  Mont  1895,  I 
1430;  av.  Code  Cal.  1903,  S  1089. 

''The  words  transfer  and  assign'  mean,, 
in  legal  proceedings.  If  not  otherwise  re- 
stricted, a  transfer  by  writing.  The  mean- 
ing of  the  words,  of  course,  depends  upon  the 
connection  in  which  they  are  used,  and  the 
subject  to  which  they  relate."  Andrews  v. 
Carr,  26  Miss.  577,  57& 

"Transfer,"  when  used  in  its  ordinary 
sense,  is  applicable  to  real  property,  and  la 
either  synonymous  with  the  word  "sale,"  or 
imports  something  more  than  or  subsequent 
to  sale  (selling  being  one  mode  of  transfer- 
ring property),  and,  as  used  In  a  lease,  pro- 
viding that  the  lease  should  be  void  if  there 
should  be  a  transfer  of  the  property  during 
the  term,  means  a  transfer  of  the  title,  and 
not  a  transfer  of  possession.  Ober  v.  Schenck, 
65  Paa  1073,  1075,  23  Utah,  614. 

A  partition  which  merely  severs  the  re- 
lation existing  between  tenants  in  common 
in  the  undivided  whole,  and  Tests  title  to  a 
correspondent  part  In  severalty,  is  not  such 
a  sale  or  transfer  of  title  as  will  be  affect- 
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ed  by  the  statute  of  frauds.     McKnlght  t. 
Bell,  19  AtL  1036^  1037,  135  Pa.  85a 

The  phrase  *^  be  transferred,"  in  a 
levlse  to  trustees  of  all  testator's  copyhold 
lands  *^  be  transferred"  to  testator's  son 
as  soon  as  he  shall  attain  the  age  of  ZL 
years,  means  to  deliyer  the  land  up  to  him. 
Player  v.  Nlcholls,  1  Bam.  &  C  336,  841. 

TVliere  a  testator,  after  providing  for  the 
disposition  of  the  income  of  certain  prop- 
erty which  was  left  in  trust  to  his  executors, 
directed  them  to  pay,  dellyer  over,  and  trans- 
fer, subject  to  such  directions,  all  the  rest 
and  residue  of  his  property  to  his  children  in 
equal  shares,  each  child  to  come  into  posses- 
sion and  control  at  majority,  the  term  "to 
pay  and  deliver  over"  is  more  appropriate- 
ly applied  to  a  disposition  of  personal  estate, 
but  the  term  "transfer"  was  obviously  used 
with  referoice  to  the  real  estate,  or  such 
part  of  it  as  might  be  possible  to  transfer  to 
the  children  in  specie,  and  precludes  the  no- 
tion that  testator  intended,  at  all  events  and 
onder  all  circumstances,  to  have  the  real  es- 
tate converted  into  money.  In  re  Thomp- 
wn*8  BsUte,  1  N.  Y.  Supp.  218,  21S. 

Testator  made  several  small  hequests, 
and  then  bequeathed  and  devised  the  residue 
of  his  estate  to  his  executors  in  trust  for  his 
brother,  sisters,  and  son;  providing  that  the 
funds  for  bis  brother  and  sisters  should  be 
of  a  sufficient  amount  to  yield  a  specified 
som  annually,  and  that  the  balance  should 
be  for  the  fund  for  his  son,  and  giving  the 
executors  discretionary  authority  to  sell  the 
real  property.  He  directed  that  the  words 
'trust  funds"  should  be  construed  to  include 
real  as  well  as  personal  property,  and  au- 
thorized the  execut(H«  to  retain,  as  part  of 
the  trust  funds,  any  stocks,  bonds,  or  other 
Investments  whatever"  which  he  had.  On 
the  death  of  the  son  the  principal  of  his 
trust  fund  was  to  be  transferred  and  paid 
by  the  executors  to  testator's  next  of  kin, 
to  whom  he  gave,  devised,  and  bequeathed 
the  fund  accordingly.  The  executors  were 
further  authorized,  in  their  discretion,  to 
transfer  and  pay  over  to  the  son  any  por- 
tion of  his  trust  fund,  in  which  case  the  tes- 
tator gave,  devised,  and  bequeathed  this  to 
the  son.  Testator  left  sufQcient  personal 
property  to  pay  all  debts  and  bequests,  and 
to  create  all  the  trust  funds,  except  that  of 
the  son.  Held,  that  the  use  of  the  word 
'transferred,"  in  addition  to  the  words  ''pay 
over,"  and  the  use  of  the  word  "devise,"  in- 
dicate that  testator  contemplated  that  at  the 
time  of  the  distribution  there  would  be  real 
estate  to  be  transferred  to  those  entitled 
thereto,  and  that  he  devised  the  same  ac- 
cordingly, and  that  the  will  did  not  operate 
aa  an  equitable  conversion  of  the  real  es- 
tate into  personalty.  In  re  Lee^s  Will,  83 
X.  T.  SuM>.  299,  805,  86  App.  Div.  295;  In 
re  Coolidge,  Id. 


6  U.  8.  Stat  456,  f  12,  providing  that  all 
"assignments  and  transfers"  of  tbe  right  by 
such  statute  prior  to  the  issuing  of  the  pat- 
ent for  public  lands  under  pre-emption  laws 
shall  be  null  and  void,  cannot  be  construed 
as  meaning  a  conveyance  with  covenants  for 
title,  and  with  warranty,  purporting  to  pass 
the  fee  simple  of  lands  and  tenements.  The 
term  "assignments  and  transfers"  is  used 
when  applied  technically  to  describe  a  trans- 
fer of  an  estate  for  years,  or  an  equitable 
interest  or  a  chattel.  Franklin  v.  Kelley,  2 
Nebi  79,  8& 

The  foreclosure  of  a  mortgage  on  real 
estate,  and  the  becoming  absolute  of  the 
I  title  in  the  mortgagee  by  the  failure  to  re- 
deem, constitute  a  transfer  of  the  property, 
within  the  meaning  of  the  statute  which  pro- 
I  vldes  that  real,  estate  of  any  taxpayer  shall 
i  be  liable  for  office  taxes  for  one  year  and 
I  afterward,  until  a  transfer  thereof.    Water- 
bury  Sav.  Bank  v.  Lawler,  46  Conn.  243. 

The  term  "transfer"  means  to  convey  or 
pass  the  right  of  one  person  over  to  another, 
unless  the  general  meaning  is  restricted  or 
limited  by  something  accompanying  it — as, 
for  example,  that  the  transfer  was  for  a 
limited  time  or  for  a  particular  purpose;  ana 
where  the  petition  showed  that  the  holder 
of  a  Spanish  grant  of  land  had  transferred 
the  same  to  another,  who  petitioned  to  the 
commandant  for  permission  to  possess  and 
build  on  the  lot,  and  received  such  permis- 
sion, and  did  so  build,  the  word  "transfer" 
was  construed  to  indicate  a  conveyance  of 
all  interest  in  the  land,  and  not  that  such 
transferee  entered  as  a  licensee.  Innerarity 
V.  Mims'  Heirs,  1  Ala.  660,  669. 

"Transfer,"  as  used  in  CJode  1873.  I  1810, 
providing  that  no  railroad  terminating  at  or 
near  the  city  of  Council  Bluffs  shall  make 
any  transfer  of  freight,  passengers,  or  ex- 
press matter  outside  the  limits  of  the  state, 
etc.,  means  the  act  of  removing  freight,  pas- 
sengers, and  express  matter,  and  is  intended 
to  cover  the  removal  of  cars,  with  their  bur- 
dens, from  one  road  to  another,  as  well  as 
the  change  of  their  burdens  from  the  cars 
of  one  company  to  those  of  another.  City  of 
Council  Bluffs  V.  Kansas  City,  St  J.  ft  a  B. 
R.  Co.,  45  Iowa,  838,  24  Am.  Rep.  778. 

The  word  "transfer,'  in  the  provision 
of  the  statute  for  the  voluntary  dissolution 
of  corporations,  which  declares  void  all  trans- 
fers, etc.,  of  the  choses  in  action  or  other 
assets  of  a  corporation  seeking  to  avail  it- 
self of  that  statute,  made  in  payment  of  or 
as  security  for  a  debt  or  for  any  other  con- 
sideration, means  a  passing  over  to  another 
of  an  existing  right  to  the  thing  transferred, 
which  right  shall  survive  the  transfer.  It 
does  not  include  the  extinguishment  or  sat- 
isfaction of  a  chose  in  action,  either  by  pay- 
ment in  full,  or  by  part  payment  which  Is 
taken  in  full  satisfaction.    There  is  no  mean- 
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ing  of  the  word  ''transfer'*  which  carrlee  the 
Idea  of  an  act  of  extinguishment,  or  any  oth- 
er Idea  than  that  of  a  passing  over  of  a  right 
of  title  or  property  in  a  thing  from  one  to 
another.  If  the  word  is  construed  hy  its 
surroundings  in  the  section,  and  they  are  all 
held  to  be  ejusdem  generis,  which  is  a  true 
rule  of  Interpretation,  the  same  result  must 
follow.  The  associates  of  the  word  "trans- 
fers" are  the  words  ''sale,  assignment,  mort- 
gage, and  conveyance.*'  Each  of  them  has 
the  meaning  of  a  passing  from  one  to  anoth- 
er in  whole  or  in  part,  absolutely,  or  upon 
conditions  of  an  existing  right  which  shall 
survive  the  act  of  passing  over.  Sands  v. 
Hill.  56  N.  Y.  18,  21,  22. 

The  word  ''transfer,*'  as  used  In  a  con- 
tract of  purchase  of  land,  stipulating  that 
a  manufacturing  company  tpsH  transfer  its 
works  to  certain  land,  does  not  require  that 
the  identical  buildings  and  machinery  be  re- 
moved. Hanna  v.  St  Joseph  Land  Ck>.,  126 
Mo.  1,  18,  28  S.  W.  652. 

By  an  instrument  which  would  "have 
transferred  or  in  any  manner  have  affected" 
property,  as  used  in  the  definition  of  forgery, 
is  meant  every  species  of  conveyance  or  un- 
dertaking in  writing  which  supposes  a  right 
in  the  person  purporting  to  execute  it  to  dis- 
pose of  or  change  the  character  of  property 
of  every  kind,  and  which  can  have  such  ef- 
fect when  genuine.  Pen.  Code  Tex.  1885, 
art  537. 

In  Imakravtey  law. 

"Transfer,"  as  used  In  the  bankruptcy 
act  shall  include  the  sale  and  every  other 
and  different  mode  of  disposing  of  or  parting 
with  property,  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment 
pledge,  mortgage,  gift  or  security.  U.  S. 
Ck>mp  St  1901,  p.  2430;  In  re  Baker-Ricftet- 
son  Go.  (U.  S.)  97  Fed.  489,  491;  In  re 
Doscher  (U.  S.)  120  Fed.  408,  413;  In.  re 
Rome  Planing  Mill  Co.  (U.  S.)  96  Fed.  812, 
814;  Pirie  v.  Chicago  Title  &  Trust  Co.,  182 
U.  a  438,  443,  21  Sup.  Ct  906,  45  U  Ed.  1171; 
Sherman  v.  Luckhardt  70  8.  W.  388,  889, 
96  Mo.  App.  320. 

The  Supreme  Court,  in  the  case  of  Pirle 
T.  Chicago  Title  &  Trust  Co.,  182  U.  S.  438, 
21  Sup.  Ct  906,  46  L.  Ed.  1171,  said  "trans- 
fer" is  defined  to  be  not  only  the  sale  of 
property,  but  every  other  and  different  mode 
of  disposing  of  and  parting  with  property. 
All  technicality  and  narrowness  of  meaning 
is  precluded.  The  word  Im  used  in  Its  most 
comprehensive  sense,  and  is  intended  to  in- 
clude every  means  or  manner  by  which  prop- 
erty can  pass  from  the  ownership  and  pos- 
session of  another,  and  by  which  the  result 
forbidden  by  the  statute  may  be  accomplish- 
ed; that  is,  a  preference  enabling  the  cred- 
itor to  obtain  a  greater  percentage  of  his 
debt  than  ai^  other  creditor  ot  the  same 


class.  Thus  a  deposit  of  coin,  legal  tender 
notes,  bank  bills.  Indorsed  checks,  and 
drafts,  to  be  placed  to  the  credit  of  the  de- 
positor, and  subject  to  his  draft,  amounts 
to  a  preference,  which  would  have  to  be  sur- 
rendered by  the  bank  before  it  could  prove 
the  balance  of  Its  clklma.  In  re  Stege  (U. 
a)  116  Fed.  342,  344,  54  a  a  A.  116. 

The  payment  of  a  debt  In  money  Is  a 
transfer,  within  the  meaning  of  such  term 
as  used  in  the  bankruptcy  'act.  In  re  Oon- 
halm  (U.  S.)  97  Fed.  928»  926. 

An  order  given  by  a  bankrupt  to  certain 
creditors  is  a  transfer.  Marden  t.  Sugden, 
62  Atl.  74,  76,  71  N.  H.  274. 

A  payment  of  money  is  a  transfer  of 
property,  within  the  meaning  of  Bankr.  Act 
July  1,  1898,  c.  541,  «  60,  80  Stat  562  [U. 
a  Comp.  St  1901,  p.  3446].  In  re  Sloan  (U. 
a)  102  Fed.  116,  117. 

Payments  by  an  Insolvent  on  a  running 
account  where  new  sales  succeed  such  pay- 
ments, do  not  constitute  transfers  of  prop- 
erty, creating  a  preference,  under  Ban&r. 
Act  July  1,  1898,  c.  641,  |  60,  30  Stat  562 
[XT.  S.  Comp.  St  1901,  p.  3446].  In  re  Sagor 
(U.  S.)  121  Fed.  658^  659,  67  C.  O.  A.  412w 

A  transfer  with  Intent  to  hinder,  delay, 
or  defraud  creditors,  within  the  meaning  of 
the  United  States  bankrupt  act  of  1867, 
which  makes  void  any  transfer  of  property, 
etc.,  "with  Intent  to  hinder,  delay,  or  de- 
fraud creditors,*'  is  a  transfer  after  the  party 
making  the  transfer  became  bankrupt  or  in- 
solvent or  made  by  him  In  contemplation  of 
bankruptcy  or  insolvency.  In  re  Dunham 
(U.  S.)  8  Fed.  Cas.  33,  34. 

The  words  'HH>nveyance,  transfer,  assign- 
ment or  incumbrance,**  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  f  670,  80  Stat  564 
[U.  S.  Comp.  St  1901,  pi  8449],  providing 
that  all  conveyances,  transfers,  assignm^itB, 
or  Incumbrances  of  his  proper^,  or  any  part 
thereof,  made  or  given  by  a  person  adjudged 
a  bankrupt  within  four  months  prior  to  the 
filing  of  a  petition,  with  Intent  to  hinder, 
delay,  or  defraud  creditors,  shall  be  Told, 
applies  to  a  transfer  or  incombrance  of  ptt^ 
erty,  real  or  personal,  rather  than  to  13ie  pay- 
ment of  money  upon  a  pre-existing  debt 
Blakey  v.  BoonvUle  Nat  Bank  (U.  a)  96 
Fed.  267,  26& 

The  terms,  "assignment,  transfer  or  con- 
veyance, directly,  indirectly,  absolutely  or 
conditionally,"  in  Oen.  St  c  118,  f  89,  fo^ 
bidding  any  assignment,  transfer,  or  conrey- 
ance,  directly,  Indirectly,  absolutely,  or  con- 
ditionally, by  an  insolvent  debtor,  with  a 
view  to  prefer  a  creditor,  includes  a  conslgii- 
ment  of  goods  to  be  sold  for  or  on  acoount 
of  the  consignor;  and  therefore  such  a  con- 
signment is  prohibited  by  the  statute  if  the 
consignee  Is  authorized  by  it  to  t^plj  tt» 
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A^mSlB  0t  the  sales  to  tlis  payment  of  a  pre- 
ezlBtUis  debt  wbieh  the  consignor  owes  btai. 
Burpee  t.  fiipaiAawk,  07  Mass.  84%  au. 

Im  •mm.wjmmmm  •£  real  estate. 

The  words  transfer"  and  ''asslcn**  are 
not  ttie  vsoal  ^;»eratlTe  words  In  a  conToy- 
anee  of  real  estate,  but  are  sufficient  to  trans- 
fer the  title.  Sanders  t.  Ransom,  20  South. 
00,  531,  87  Fla.  467. 

No  particular  form  of  words  is  nece»- 
lary  to  effect  a  conveyance  of  real  estate. 
Any  words  which  denote  the  intention  of  the 
parties  to  a  deed  to  transfer  the  title  from 
ene  to  the  other  are  sufficient  to  make  a 
coBTeyance.  2  BL  Comm.  288;  4  Kent, 
eomm.  460;  Bridge  t.  Wellington,  1  Mass. 
219.  The  words  '^mortgage,  assign  orer,  and 
tnmsfer,"  in  a  deed,  are  sufficient  to  pass 
the  legal  title  and  estate  to  the  premises  de- 
teribed  therein.  Qambril  t.  Bose  (Ind.)  8 
Blackf.  140,  141,  44  Am.  Dec  700. 


transfer,  secretion,  er  disposal  of  property 
with  intent  to  defraud  creditdts,  means  to 
transfer  or  pass  over  the  right  of  the  owner 
to  another.  A  transfer  is  the  act  by  which 
the  owner  could  make  oyer  and  deliver  pos- 
session and  contr<4  of  it  to  another  with 
Intent  to  vest  the  real  or  apparent  ownership 
of  it  in  such  other  person.  Herold  v.  State, 
81  N.  W.  258,  261,  21  Neb.  50. 


Betw< 


Where  in  certain  instruments  the  opera- , 
ttre  words  used  are  '^transfer  and  sell,"  the ; 
instruments  are  sufficient  and  operative  to , 
convey  the  interest  and  title  of  the  grantors 
In  the  property  described.    Whalon  v.  North 
Platte  Canal  &  Goloniaation  Go.,  71  Pac.  996^ 
999, 11  Wyo.  818. 

In  a  conveyance  the  word  *'convey^ 
means  to  transfer  the  title  or  property.  The 
word  **convey"  means  to  transfer  the  title 
from  one  person  to  another.  It  has  the  same 
legal  efTect  as  the  word  *'grant,"  which  has 
become  a  generic  term  applicable  to  the 
transfer  of  all  classes  of  real  property.  In 
New  York  the  operative  word  of  conveyance 
it  **grant,"  but  Chancellor  Kent  says:  ''As 
other  modes  of  conveyance  operate  equally 
•8  grants,  any  words  showing  the  intention 
of  the  parties  would  be  sufficient*'  The 
word,  then,  •*convey,"  or  ••transfer,"  in  a 
deed,  is  of  equivalent  signfficatlon  and  effect 
•8  "grant**  And  to  construe  a  deed  con- 
taining the  words  ''have  bargained,  sold,  and 
conveyed,  and  by  these  presents  do  bargain, 
leli,  and  convey,**  as  a  bargain  and  sale,  is 
to  ignore  the  word  "convey,**  and  give  it  no 
effect  in  the  conveyance,  which  is  executed 
with  the  fbrmalities  required  by  the  statute. 
Umbert  v.  Smith,  9  Or.  186,  193. 


la  fv««d  of  ereditors. 

A  fraudulent  transfer  of  property  is  a 
fraudulent  disposition  of  it  Howard  v. 
Caperon  (Tex.)  8  WUlson,  Civ.  Caa  Ot  App. 
1813. 

The  word  "transfer,**  as  used  in  a  stat- 
ute making  it  a  ground  for  attachment  that 
the  debtor  has  transferred  his  property  in 
order  to  defraud  creditors,  means  placing  It 
hi  the  hands  of  another  under  pretense  of 
llUe.    Hopkins  v.  Nichols,  22  Tez.  206,  210. 


"TnMMHr"  as  used  in  Comp.  Laws,  c 
32,  I  28,  prohlliltlng   the  fraudulent  sale, 

8WDe.4;P^18 


hvshaaul  aaul  wife. 

A  "transfer**  is  defined  to  be  the  act  by 
which  the  owner  of  a  thing  delivers  it  to 
another  person,  with  the  intent  to  pass  the 
rights  which  he  had  in  it  to  the  latter.  Un- 
det  Oen.  8t  tit  18,  f  21,  which  provided 
that  no  sale  or  transfer  by  a  husband  of  the 
personal  property  of  his  wife,  or  of  his  In- 
terest therein,  should  be  valid,  unless  she 
should  join  with  him  in  a  written  conveyance 
of  the  same^  a  pledge  of  fomiture  belonging 
to  a  married  woman,  and  held  by  her  hus- 
band as  trustee  for  her  under  the  statute, 
as  security  for  a  liability  assumed  by  the 
pledgee  for  the  husband,  was  not  a  transfer, 
within  the  meaning  of  the  statute.  Bobert- 
son  V.  Wilcox,  86  Conn.  426^  429. 

Ib  ImkerltaBee  tax  law. 

"Transfer**  means  the  present  passing 
of  property,  without  regard  to  whether  the 
actual  possession  and  enjoyment  follow  im- 
mediately or  come  at  some  future  time.  In 
re  Hoirman*s  Estate,  143  N.  Y.  827,  38  N. 
B.  811.  The  word  "transfer,**  as  used  in  the 
tax  law,  has  its  ordinary  signiflcati<m,  and 
means  the  handing  over  or  parting  with 
property  with  intent  to  pass  it,  or  certain 
rights  in  it  to  another,  who  becomes  the 
transferee.  In  re  Gould's  Bstate,  156  N.  Y. 
423,  51  N.  B.  287.  Much  confusion  has  ap- 
parently arisen  because  it  has  not  always 
been  borne  in  mind  that  the  transfer  taxed 
at  the  death  of  the  testator  is  only  a  transfer 
which  occurs  at  his  death,  not  a  future  trans- 
fer which  may  take  place,  or  because  the 
present  transfer  with  futore  enjoyment,  and 
the  future  possible  transferee,  often  un- 
known, have  not  always  been  so  clearly  dis- 
tinguished. Therefore  a  contingent  remain- 
der is  not  subject  to  the  transfer  tax.  In 
re  Plum's  Etatate,  75  N.  Y.  Supp.  940,  942, 
87  Bflsc.  Rep.  466. 

Prior  to  the  amendment  of  tax  law  by 
chapter  76  of  the  Laws  of  1899,  the  word 
"transfer**  had  been  determined  by  the  courts 
to  have  its  ordinary  legal  signification,  which 
is  that  the  owner  of  a  thing  delivers  it  to  an- 
other person  with  the  intent  of  passing  the 
rights  which  he  has  in  it  to  the  latter.  In  re 
Gould's  Bstate,  15€  N.  Y.  423,  428,  51  N.  B. 
2S7,  288.  After  the  passage  of  the  amend- 
ment this  definition  was  applied  to  it  in  Re 
Yanderbilfs  Bstate,  68  App.  Dlv.  27,  74  N. 
Y.  Supp.  460,  and  resulted  in  msklng  the 
amendment  inoperative;  it  being  reasoned 
that  a  transfer  without  a  transfeieo  was  a- 
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thing  impossible.  The  most  recent  decision 
of  the  Court  of  Appeals  upon  tills  subject  is 
In  re  Brez's  Estate,  172  N.  Y.  609,  64  N.  B. 
958.  The  effect  of  these  decisions  is  to  hold 
that  for  the  purposes  of  the  act  a  transfer 
is  the  passing  of  the  title  of  a  yaluable  in- 
terest out  of  or  from  the  estate  of  a  decedent, 
though  the  transferee  is  not  now  ascertain- 
able. In  re  Le  Brunts  Estate,  80  N.  Y.  Supp. 
486,  487,  39  Misc.  Rep.  616. 

The  word  "transfer,"  in  Tax  Law,  f  230, 
as  amend  I  by  chapter  336,  Laws  1890,  pro- 
viding that  when  property  is  transferred  in 
trust  or  otherwise,  and  the  estates  of  the 
transferees  are  dependent  upon  contingencies 
whereby  they  may  be  wholly  or  in  part  cre- 
ated, defeated,  or  extended,  a  tax  shall  be 
imposed  upon  such  transfer  at  the  highest 
rate  which  on  the  happening  of  such  contin- 
gency will  be  possible,  is  used  in  its  ordinary 
signification,  namely,  that  the  owner  of  the 
thing  delivers  it  to  another  with  the  intent 
of  passing  the  rights  which  he  has  in  it  to 
the  latter.  In  re  YanderbilVs  Estate,  74  N. 
Y.  Supp.  450,  464,  68  App.  Div.  27. 

Where  a  testator  bequeaths  a  legacy  to  a 
creditor  in  payment  of  his  claim,  and  the 
creditor  accepts  it,  it  is  a  transfer,  within 
the  meaning  of  Laws  1892,  c.  399,  declaring 
that  **a  tax  shall  be  and  is  hereby  imposed 
on  the  transfer  of  any  property  •  •  • 
when  the  transfer  is  by  will."  In  re  Grould's 
fihtate,  61  N.  m  287,  288,  166  N.  Y.  423. 

Any  transfer  of  property  made  by  will, 
whether  such  transfer  is  for  the  purpose  of 
paying  debts  or  as  a  gratuity,  is  a  transfer, 
within  the  inheritance  tax  law.  In  re  Rog- 
ers* Estate,  75  N.  Y.  Bupp.  835,  837,  71  App. 
Div.  461. 

The  word  "transfer**  is  defined  in  Laws 
1892,  c.  399  (section  22  of  the  act  entitled 
^*An  act  in  relation  to  taxable  transfers  of 
property**),  as  to  include  the  passing  of  prop- 
erty, or  any  interest  therein,  in  possession 
or  enjoyment,  present  or  future,  by  inherit- 
ance, descent,  devise,  or  bequest,  grant  deed, 
bargain,  sale,  or  gift  In  re  Hairs  fiesta te,  34 
N.  Y.  Supp.  616,  617,  88  Hun,  68;  In  re  Hoff- 
man's Estate,  38  N.  B.  311,  812,  143  N.  Y.  827. 

Of  insnranoe  polio j* 

Where,  in  an  action  on  a  fire  policy,  the 
petition  alleged  that  the  policy  had  been 
transferred,  assigned,  and  delivered  to  peti- 
tioner, the  words  "transferred  and  assigned" 
did  not  necessarily  mean  that  the  transfer 
was  in  writing,  and  the  defendant  had  a  right 
to  know  whether  the  purpose  was  to  allege 
and  prove  an  assignment  or  not  Hartford 
Fire  Ins.  Co.  v.  Amos,  25  S.  E.  575,  98  Ga. 
533;  Amos  ▼.  Hartford  Fire  Ins.  Co.,  Id. 

The  difference  between  the  assignment 
of  the  interest  of  the  assured  in  a  life  policy 
and  the  transfer  or  renewal  to  a  third  person 


of  a  policy  is  that  the  former  is  a  contract 
between  the  assignor  and  the  assignee  only, 
while  the  latter  is  a  contract  to  which  the 
insurer  is  a  party.  Mutual  Life  Ins.  Co.  y. 
Allen,  138  Mass.  24,  27,  62  Am.  Bep.  245. 

Of  iiumred  property. 

The  term  "transfer**  or  'termination  of 
interest  of  Insured"  was  used  in  a  policy  to 
render  certain  by  a  positive  stipulation  that 
the  policies  of  the  company  should  not  be 
obligatory  any  longer  than  the  prop^ty  in- 
sured continued  in  the  individual  name  in 
the  policy  as  owner,  and  that  by  transfer  of 
his  interest  the  policy  should  be  void.  It  is 
believed  that  the  nullity  they  pronounce  is 
generally  understood  as  relating  to  cases 
where  the  insured  has  absolutely  and  perma- 
nently devested  tiimself  of  all  Interest  in  the 
subject-matter  of  the  insurance.  Being,  then, 
without  any  interest  at  the  time  of  the  loss, 
the  insured  has  sustained  no  injury.  Thus 
the  policy  becomes  inoperative  and  void. 
Power  V.  Ocean  Ins.  Co.,  19  La.  28^  29,  36 
Am.  Dec.  665. 

A  fire  policy  on  merchandise,  providing 
that  it  shall  be  void  in  case  of  any  sale,  alien- 
ation, transfer,  or  change  of  title  in  the  prop- 
erty insured,  construed  not  to  Include  a  mort- 
gage on  the  property,  since  the  giving  the 
mortgage  without  a  change  of  possession  of 
the  property  did  not  constitute  an  alienation, 
sale,  or  transfer  of  title.  Van  Deusen  v. 
Charter  Oak  Fire  &  Marine  Ins.  Co.,  24  N.  Y. 
Super.  Ct  (1  Rob.)  55,  62, 1  Abb.  Prac.  (N.  S.) 
349,  358. 

The  execution  of  a  mortgage  on  the  in- 
sured premises  has  been  held  in  the  case  of 
Commercial  Ins.  Co.  v.  Spankneble,  52  UL 
53,  4  Am.  Bep.  582,  not  to  be  a  transfer  or 
change  of  title  prohibited  by  a  clause  in  a 
policy.  Aurora  Fire  Ins.  Co.  t.  Eddy,  55  UL 
213,  220. 

Although  a  policy  of  insurance  contain- 
ed a  clause  prohibiting  any  transfer  of  the 
interest  of  insured,  by  sale  or  otherwise, 
without  the  consent  of  the  insurer,  yet  a 
deed  made  by  the  Insured,  conveying  the 
goods  to  the  assignee  in  trust  for  creditors, 
will  not  render  the  policy  void;  the  insured 
retaining  the  actual  possession  of  the  goods. 
Phcenix  Ins.  Co.  v.  Lawrence,  61  Ky.  (4 
Mete.)  9,  15,  81  Am.  Dec.  621. 

Under  an  insurance  policy  providing  that 
if  the  Insured  property  should  be  alienated 
by  sale  or  otherwise,  or  if  it  should  be  trans- 
ferred by  any  contract  or  change  of  owner- 
ship, the  policy  should  be  void,  it  was  held 
that  a  contract  for  the  sale  of  the  property, 
under  which  no  deed  was  made,  and  only  a 
part  of  the  purchase  money  paid,  was  not 
an  alienation  or  change  of  ownership  within 
the  meaning  of  the  policy.  Hill  v.  Cumber- 
land Valley  Mut  Protection  Oo^  69  Pa.  (0 
P.  F.  Smith)  474,  477. 
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Within  the  meanlnf  of  the  proTision  of 
in  insurance  policy  iesned  to  a  partnership, 
tbat,  'In  case  of  any  transfer  or  change  of 
title  in  the  property  insured  by  this  com* 
pany,  such  insurance  shall  be  roid  and 
cease,"  the  dissolution  of  the  partnership  and 
a  dlYlsion  of  the  goods  so  that  each  partner 
owned  distinct  portions  was  a  change  of  ti- 
tle, and  ayolded  the  policy,  though  there  was 
ne  sale  from  one  to  the  other.  Breher  r. 
iBtna  Ins.  Co.,  18  Mo.  128»  184. 

A  policy  of  insurance,  one  of  the  condi- 
tions of  which  is  that  in  case  of  any  ''sale, 
transfer,  or  change  of  title  in  the  insured 
property  the  insurance  shall  be  yoid,**  is 
avoided  by  a  conyeyance  which  is  absolute  in 
form,  though  giyen  as  security  for  a  debt, 
merely;  the  words  "transfer  or  exchange  of 
title"  being  more  comprehensiye  than  the 
word  "sale."  Western  Massachusetts  Ins. 
Co.  y.  Riktf,  10  Mich.  279,  281. 

An  insurance  policy  proyided  for  an  im- 
mediate termination  of  the  risk  if  the  prop- 
erty be  sold  or  transferred,  or  any  alienation 
or  change  take  place  in  the  title  or  posses- 
sion, whether  by  legal  process  or  Judicial  de- 
cree, or  yoluntary  transfer  or  conyeyance. 
It  was  held  that  the  words  "sold,  transfer- 
red, or  alienated,"  do  not  ordinarily  include 
a  sale  upon  execution,  and  the  words  "change 
in  the  title  or  possession"  do  not  extend  the 
meaning,  and  this  would  be  the  meaning 
were  it  not  for  the  words  "by  legal  process 
or  judicial  decree."  But  where,  under  a 
sale  on  execution,  the  owner  of  the  land  has 
full  rights  of  possession  and  occupancy  for 
15  months  after  the  sale,  and  for  12  months 
of  that  time  he  has  an  absolute  right  to  re- 
deem, so  that  neither  possession  nor  title 
passes  before  the  end  of  15  months,  sale  on 
ezecntion  does  not  yiolate  the  proyisions  of 
the  policy.  Hammel  y.  Queen's  Ins.  Co.,  11 
N.  W.  349,  355,  54  Wis.  72,  41  Am.  Rep.  1. 

The  word  "transfer,"  in  a  pencil  memo- 
randum on  the  back  of  an  insurance  policy, 
which  proyided  that  a  transfer  without  the 
consent  of  the  company  indorsed  thereon 
would  be  a  yiolation  thereof,  was  an  impor- 
tant word,  haying  a  distinct  meaning,  and 
must  be  regarded  as  conyeying  notice  that 
the  property  had  been  transferred.  Batch- 
elor  y.  People^s  Fire  Ins.  Oo.,  40  Ck)nn.  66»  61. 

Of  mertgasoA  property. 

Under  the  title,  "An  act  to  preyent  the 
fraudulent  transfer  of  personal  property,"  a 
proyision  which  makes  it  criminal  to  re- 
aoye  mortgaged  property  out  of  the  county 
within  which  property  was  at  the  time  of 
the  execution  of  the  mortgage  is  unconstitu- 
tional; it  not  being  expressed  in  the  title  of 
the  act  The  title  of  the  act  is  Umited  to  the 
single  purpose  of  preyentlng  "the  fraudu- 
lent transfer  of  personal  property,"  and  the 
word  "transfer"  it  eyidently  used  in  its  le- 


gal seaee,  and  with  reference  to  its  legal 
meaning.  In  Bouy.  Law  Diet,  the  word  is 
defined  to  be  "the  act  by  which  the  owner  of 
a  thing  dellyers  it  to  another  person  with  in- 
tent of  passing  the  right  he  had  in  it  to  the 
latter."  See,  also,  Winfleld,  Adjudged  Words 
&  Phrases.  This  being  the  meaning  of  the 
word,  it  cannot  be  said  that  the  title  ex- 
presses the  subject  of  the  act,  for  it  cannot 
be  successfully  maintained  that  the  remoyal 
of  property  from  one  county  to  another  is  a 
transfer  of  the  property  thus  removed.  Ex 
parte  Thomason,  20  N.  W.  312,  313,  16  Neb. 
23a 

The  conyeyance  of  a  vessel,  accompa- 
nied by  a  reconyeyance  by  way  of  mortgage, 
does  not  work  a  transfer  or  termination  of 
the  mortgagee's  interest,  within  the  meaning 
of  a  marine  policy  proyiding  it  should  be  void 
if  the  insured  transferred  or  terminated  his 
interest  without  the  consent  of  the  insurer. 
Hitchcock  y.  Northwestern  Ins.  Co.,  26  N. 
T.  68,  69. 

Of  negotiable  paper. 

The  word  "transfer,"  in  the  Judiciary 
act  of  March  3,  1887,  c.  373,  24  Stat  552.  as 
amended  by  the  act  of  August  13,  1888,  c. 
866.  25  Stat  438  [U.  8.  Comp.  St  1901,  p. 
507],  providing  that  no  court  shall  have  cog- 
nizance of  any  suit  on  a  promissory  note  by 
an  assignee  thereof  tmless  such  suit  might 
have  been  prosecuted  in  such  courts  if  no 
assignment  or  transfer  had  been  made,  en- 
larges the  scope  of  the  word  "assignment," 
and  makes  it  cover  every  case  in  which  title 
to  negotiable  papers,  whose  contents  might 
be  the  subject  of  a  suit,  shall  have  become 
vested  in  a  third  party,  whether  by  the  acts 
of  the  parties  or  operation  of  law.  United 
States  Nat  Bank  v.  McNair  (U.  S.)  56  Fed. 
323,  326. 

The  term  "transfer,"  when  applied  to 
negotiable  paper,  is  a  general  term,  showing 
that  the  beneficial  interest  in  the  paper  has 
passed  to  another,  but  not  indicating  in  what 
manner  the  transfer  has  been  made.  It  may 
be  transferred  either  by  indorsement  which 
has  the  technical  meaning  of  writing  on  the 
back,  or  by  delivery,  or  by  independent  writ- 
ing, as  a  deed,  etc.;  the  first  mode  passing 
to  the  transferee  the  legal  title,  and  the  last 
two  the  equitable  Interest  in  the  paper.  An 
averment  that  a  note  has  been  transferred 
by  the  payee  to  another  without  designation 
as  to  the  mode  of  the  transfer  does  not  im- 
port that  the  legal  title  was  transferred,  and 
does  not  prevent  the  holder  from  showing 
that  he  is  a  holder  by  delivery.  Montague  v. 
King,  37  Miss.  441,  443. 

Where  a  promissory  note  is  transferred, 
and  the  collection  of  it  is  guarantied  by  the 
payee  in  the  following  form,  to  wit  '*Thls 
note  is  transferred  and  the  collection  of  the 
same  guarantied  to  the  holder  hereof,"  the 
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^transferred  and  its  collection  guaran- 
tied**  should  be  construed  aa  an  assignment 
•nly  sf  the  note,  and  not  as  a  commercial  in- 
dorsement; and  hence  the  makers  can  make 
any  defense  to  a  suit  commenced  by  an  as- 
signee that  could  haye  been  made  to  a  suit 
if  commenced  by  the  payee,  notwithstanding 
the  assignee  may  take  the  note  before  due, 
and  without  knowledge  of  any  infirmity  in 
the  note.  Omaha  Nat  Bank  v.  Walker  (U* 
S.)  5  Fed.  899«  402. 

A  general  authority  in  a  stock  note  to 
"use,  transfer,  or  hypothecate"  the  pledged 
property  does  not  authorize  a  sale  by  the 
pledgee  before  maturity  of  the  note.  Ogden 
y.  Lathrop,  81  N.  Y.  Super.  Ct  (1  Sweeny) 
e48,  661. 

Of  stoek. 

In  Sands  r.  Hill,  66  N.  T.  18,  22,  Folger, 
J.,  says:  "There  is  no  meaning  of  the  word 
'transfer*  which  carries  the  idea  of  an  act 
of  extinction,  or  any  other  idea  than  that 
of  the  bearing  over  of  a  right  or  title  in  a 
thing  from  one  to  another."  And  wh^e  the 
articles  of  a  joint-stock  association  provide 
that  the  death  of  a  stockholder  or  the  trans- 
fer of  the  stock  shall  work  a  dissolution, 
the  word  is  not  used  in  the  technical  sense  of 
changing  the  name  of  the  owner  on  the  books 
of  the  company,  but  in  a  sense  of  a  change 
of  ownership  in  the  property.  Lane  v.  Al- 
bertson,  79  N.  ¥.  Supp.  M7,  964,  78  App.  Diy. 
607. 

Where  the  act  incorporating  a  corpora- 
tion authorizes  the  corporation  to  establish 
such  by-laws  as  should  appear  necessary  for 
the  government  of  the  corporation  or  the 
regulation  of  its  concerns,  and  the  by-laws 
provided  that  no  transfer  of  any  share  should 
be  valid  until  received  for  record  by  the 
clerk,  who  should  enter  on  the  transfer  the 
time  he  received  It,  which  should  bear  date 
accordingly,  a  sale  or  pledge  of  a  share,  ac- 
companied by  a  letter  of  attorney  to  make 
the  transfer,  is  of  no  avail  to  convey  a  title 
until  the  transfer  is  received  for  record  by 
the  clerk.  Oxford  Turnpike  Co.  v.  Bunnel, 
6  Conn.  662,  658. 

The  word  **transfer,"  in  Companies'  Con- 
solidation Act  1846,  I  14,  providing  that  any 
shareholder  may  sell  and  ''transfer"  all  or 
any  of  the  shares,  and  that  such  transfer 
shall  be  by  deed  duly  stamped,  etc.,  includes 
a  conveyance  by  deed  of  the  shares  of  a  cor- 
poration included  within  the  purview  of  the 
act,  made  in  consideration  of  10  shillings  and 
natural  love  and  affection,  though  such  trans- 
action is  not  a  sale.  Copeland  v.  Northeast- 
em  By.  06.,  6  Bl.  &  BL  277,  281. 

Of  TesseL 

The  giving  by  the  owner  of  a  stlimlation 
for  the  value  of  his  Interest  In  a  vessel  and 
her  freight,  under  admiralty  rule  54,  without 
a  Judicial  determination  of  such  value  after 


a  hearing  of  the  persons  interested,  is  equir- 
alent  to  a  transfer  of  his  interest  in  the  ves- 
sel and  her  freight  to  a  trustee  far  the  bene- 
fit of  claimants,  under  Rsy.  Bt  f  4286  [U.  & 
Comp.  St  1901,  p.  2944].  MonlsoQ  ▼.  District 
Court  of  United  States,  18  Sup.  Ct  246,  247, 
264,  147  U.  S.  14,  87  14.  Bd.  60L 

TBANSFEB  BT  HIDOBSEMISIIT. 

The  term,  "transfer  by  tndorsemeDt," 
when  used  In  reference  to  bills  of  exchange  or 
promissory  notes,  means  not  only  the  making 
of  the  written  indorsement  on  the  instru- 
ment but  also  includes  the  delivery  of  the 
instrument  Clark  y.  Sigoumey,  17  Conn. 
611,623. 

TRAN8FEB  XK  OOHTE1EPI.ATIOV  OF 
mSOIiVEHOT. 

See  "ContemplatloB  of  Insolvency." 

TBANSFEB  SBBVIOB. 

The  test  of  distinction  between  'nrans- 
portation  service,"  relatively  to  loaded 
freight  cars,  for  which  a  railway  company 
can  lawfully  charge  tonnage  rates  and 
"switching  or  transfer  service,"  for  which  It 
is  restricted  to  a  fixed-  charge  per  car,  is  not 
whether  the  movement  of  the  cars  Involves 
the  use  of  a  portion  of  the  company's  main 
line  or  that  of  another,  for  there  may  be  a 
transportation  service  over  one  or  more  spur 
tracks  of  the  same  company,  if  the  contract 
of  affreightment  requires  no  movement  over 
other  tracks  or  lines  of  railway,  whereas  a 
switching  or  transfer  service  is  one  which 
precedes  or  follows  a  transportation  service, 
and  applies  only  to  a  shipment  on  which  le- 
gal freight  charges  have  already  been  earned 
or  are  to  be  earned.  Dixon  ▼.  Central  of 
Georgia  Ry.  Co.,  35  &  B.  369,  871,  110  Ga. 
173. 

TRAir8FERABI.E. 

See  "Not  Transferable.** 

TBANSFEBABIiE  AT  THE  BABK. 

Where  a  banking  corporation  issued  a 
certificate  that  a  certain  person  had  standing 
to  his  credit  on  the  books  of  the  bank  10 
shares  of  the  capital  stock  thereof,  "which 
are  transferable  at  the  bank  in  person  or  by 
attorney,"  the  words  "transferable  at  the 
bank"  meant  "transferable  only  at  the  bank," 
and  also  implied  that  an  act  of  transfer  was 
to  be  done  at  the  bank  under  the  cognizance 
of  the  ofiicers  of  the  bank.  Williams  v.  Me- 
chanics' Bank  (U.  S.)  29  Fed.  Oas.  1376,  1217. 

TaAHSFERABIiE  BT  DEIJVEBT. 

The  words  "transferable  by  delivery," 
as  used  in  Act  June  4^  1879,  making  it  em- 
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benslement  for  any  banker  to  receive  on  de- 
posit, while  Insolvent,  "any  money,  check, 
draft,  bill  of  exchange,  stocks,  bonds,  or  oth- 
er valuable  thing  which  is  transferable  by 
delivery,"  qualify  the  words  "other  valuable 
thing"  only,  and  it  folk^ws  that  the  receiving 
on  deposit  of  any  check,  draft,  or  bill  of 
exchange,  whether  transferable  by  delivery 
or  by  indorsement,  is  within  the  meaning  of 
the  statute.  American  Trust  ft  8av.  Bank 
V.  Gueder  &  Paeschke  Mfg.  Co.,  37  N.  B.  221, 
229,  150  111.  336. 

TRANSGRESSIVE  TRUST. 

Trusts  which  transgress  the  rule  against 
perpetuities  are  called  '^transgressive  trusts." 
Pulitzer  v.  Livingston,  86  Atl.  636,  637,  80 
Me.  359  (citing  Feame,  Bern.  588»  note). 


TRANSIENT. 

The  Century  Dictionary  defines  the  word 
"transient"  to  mean  (1)  passing  across,  as 
from  one  thing  or  person  to  another;  (2) 
passing  with  time;  of  short  duration;  not 
lasting;  temporary;  one  who  or  that  which 
is  temporary;  a  transient  guest  (Common- 
wealth V.  Townley,  7  Pa.  Dist  R.  413,  415. 

Webster  defines  the  word  "transient,** 
"Not  lasting;  not  permanent:  of  short  dura- 
tion." A  doctor  renting  an  ofi3ce  by  the  year, 
and  keeping  re^lar  office  hours  at  certain 
times,  at  a  certain  place,  on  three  days  of 
the  week,  is  not  indictable  for  keeping  a 
transient  office.  Com.  y.  Townley,  7  Pa. 
Dist  R.  418,  416. 

la  pooT  laws. 

"Transient  persons,"  within  the  statute 
relating  to  paupers,  means  such  persons  in  a 
town  who  have  not  come  to  reside,  and  who 
Intend  to  return  to  a  former  residence  at 
some  future  time.  Town  of  Jamaica  v.  Town 
of  iownshend,  19  Vt  267,  271. 

The  phrase  '^ansient  person,"  in  the 
statute  relative  to  paupers,  wag  not  to  be 
taken  as  literal,  but  as  contradistinguished 
from  those  who  "come  to  reside  in  the  town." 
Danville  v.  Putney,  6  Vt  512,  518. 

"Transient,"  as  the  term  is  used  in  a 
statute  relating  to  the  cost  of  supporting 
transient  persons  in  distress,  means  visitors, 
travelers,  etc.  The  term  cannot  strictly  be 
said  to  denote  transition  from  place  to  place, 
and  therefore  apply  merely  to  persons  in  an 
intermediate  stage  of  a  journey  between  two 
termini,  though  the  word  "transeo,"  from 
which  "transient"  Is  derived,  means  literally 
to  go  over — ^the  participle  of  the  verb  "tran- 
siens"  (going  over) — not  stationary,  but  by 
no  means  implies,  by  strict  Inference,  that 
there  are  no  termini  in  the  translto.  "Tran- 
seo" but  seems  to  be  the  opposite  of  "resi- 


deo,"  which  Is  to  remain,  to  dwell,  to  con- 
tinue; and  therefore  a  '^transient  person" 
does  not  exactly  mean  a  person  on  a  jour- 
ney from  one  known  place  to  another,  but, 
rather,  a  wanderer  ever  on  the  tramp.  Mid- 
dlebury  v.  Whaltham.  6  Vt  200, 202;  Rocking- 
ham V.  Springfield,  9  Atl.  241,  248,  69  Vt 
521. 

A  transient  person  in  a  town,  so  as  not 
to  be  a  charge  upon  that  town  if  he  comes  to 
want  therein,  is  one  who  Is  on  his  passage 
from  the  place  where  bis  operaticms  and 
plans  center,  through  the  town  in  which  the 
misfortune  befalls  him,  virith  an  abiding  pur- 
pose of  presently  returning  to  such  i>]ace. 
An  unmarried  man  engaged  in  peddling,  who 
has  no  home,  is  not  a  transient  in  a  town 
where  he  is  taken  sick  and  comes  to  want, 
but  resides  therein.  Town  of  Londonderry 
V.  Town  of  Landgrove,  29  Atl.  256,  66  Vt 
264. 

A  woman  whose  husband  is  poor,  who 
has  resided  in  a  town  for  10  years  or  more, 
and  is  living  therein  in  a  house  that  such  hus- 
band has  hired,  and  who  is  taken  sick  in 
said  town  at  the  house  of  another,  who  is 
the  husband  of  such  woman's  aunt  and  who 
is  so  sick  that  she  cannot  be  removed  with- 
out endangering  her  life,  and  the  husband, 
who  is  also  soon  after  taken  sick  and  con- 
fined at  the  same  house,  and  who  are  both 
relieved  and  supported  by  the  husband  of 
such  woman's  aunt,  are  "transient  persons," 
within  the  meaning  of  Gen.  St  c.  20,  §  13, 
making  the  town  liable  for  the  support  of 
such  persons  suddenly  taken  sick,  etc.  The 
liability  of  the  town  depends  not  on  the  per- 
son's settlement,  nor  on  his  transiency,  as 
distinguished  from  the  permanency  of  having 
come  to  reside,  but  only  on  his  being  confined 
by  disability  at  some  house  that  is  not  his 
home.  Goodell  v.  Town  of  Mt  Holly,  61  Vt 
423,  427. 

The  word  "transient"  Is  the  opposite  of 
"resident"  The  latter  describes  a  person 
nt  rest  in  a  town,  while  the  former  describes 
him  in  his  passage  through  or  across  it  As 
used  in  Rev.  Laws,  I  2818,  relating  to  the 
recovery  for  the  support  of  a  "transient  pau- 
per," it  does  not  include  one  who  has  bought 
a  house  and  lot  in  a  town,  and  supported  his 
family  there  for  a  time  before  he  becomes 
indigent  Town  of  New  Haven  v.  Town  of 
Middlebury,  21  Atl.  608,  610,  63  Vt  399. 

"Transient  person,"  as  used  In  Act  1797, 
relating  to  the  legal  settlement  of  a  pauper 
who  is  a  transient  person,  is  not  to  be  un- 
derstood in  a  strict,  literal  sense.  It  includes 
all  who  do  not  have  a  legal  settlement  in  a 
town,  and  those  who  have  come  into  a  town 
to  reside,  but  have  not  gained  a  settlement 
therein.  It  has  become  settled  by  repeated 
decisions  that  a  person  confined  in  jail  Is  a 
transient  person.  A  person  who  goes  into  a 
town  other  than  that  in  which  his  family  re- 
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sides,  to  work,  and  does  actnally  work  on  a 
contract  for  labor.  Is  a  transient  person. 
Town  of  Bristol  v.  Town  of  Rutland,  10  Vt 
B74,  570. 

A  transient  person,  within  the  statute 
relating  to  paupers,  is  one  abiding  in  a  place^ 
having  the  right  to  return  to  some  othor 
place  when  the  term  of  service  is  completed, 
and  having  also  the  present  and  continuing 
Intention  to  do  so.  Town  of  Berlin  y.  Town 
of  Worcester,  50  Vt  23,  20. 

A  person  who  went  to  a  town  in  Maj  for 
the  purpose  and  with  the  intention  of  hiring 
out  in  the  ylcinity  for  the  season,  and  to 
leave  the  state  in  the  fall,  and  which  purpose 
and  Intention  were  not  changed  so  long  as 
he  remained  in  such  town,  is  not  a  transient 
person,  within  the  meaning  of  Gen.  St  c.  20, 
ft  13,  making  the  town  liable  for  the  support 
of  transient  persons,  etc.  Town  of  Plttsford 
v.  Town  of  Chittenden,  44  Vt  882,  885. 

A  transient  person,  within  the  meaning 
of  the  poor  laws,  is  one  who  does  not  come 
to  a  town  to  reside  or  dwell  there,  and  does 
not  Include  a  person  who  comes  Into  a  town 
and  resides  In  a  family  a  few  days  as  a  serv- 
ant, hired  for  no  definite  time,  and  who  is 
taken  sick,  such  person  being  a  resident 
Middlebury  v.  Waltham,  6  Vt  200,  208. 

TRANSIENT  MERCHANT. 

The  occupation  of  the  Itinerant  or  tran- 
sient merchant,  or  the  mode  of  conducting  lt» 
closely  resembles  the  business  of  hawkers 
and  peddlers,  and  the  methods  generally  prac- 
ticed by  them  in  disposing  of  their  goods  and 
wares.  The  transient  merchant  has  no  office 
or  place  of  business,  but  migrates  from  town 
to  town,  remialnlng  only  long  enough  to  dis- 
pose of  his  stock  of  goods.  He  is  usually  a 
stranger  In  the  community  where  he  offers 
his  goods  and  makes  his  sales,  and  is  often 
wholly  Irresponsible.  Levy  v.  State,  08  N. 
B.  172.  175,  161  Ind.  251. 

In  construing  an  ordinance  licensing 
transient  merchants,  it  is  held  the  term 
'•transient  merchant"  does  not  refer  to  the 
residence  of  the  individual.  It  more  properly 
relates  to  the  character  of  business  carried 
on  by  him.  City  of  Ottumwa  ▼.  Zekind,  64 
N.  W.  646,  95  Iowa,  622,  29  L.  R.  A.  784,  58 
Am.  St  Rep.  447. 

A  person  who,  as  agent,  merely  solidts 
orders  for  goods  for  his  principal,  whether  by 
sample  or  otherwise,  is  not  a  transient  mer- 
chant, trader,  or  dealer.  City  of  Wausau  v. 
Heideman,  96  N.  W.  549,  550,  119  Wis.  244. 

The  ordinary  meaning  of  the  term  "tran- 
sient dealer,"  or  "trader"  is  one  who  goes 
from  place  to  place  carrying  goods  for  the 
purpose  of  selling,  trading,  or  dealing  in  the 
same,  as  distinct  from  one  who  does  the 
same   kind   of   business   without  traveling 


about    City  of  Wausau  y.  Heideman,  96  N. 
W.  54»,  550,  U9  Wis.  244. 

The  temui  "Itinerant  merchant"  or  "txwh 
slent  vendor  of  merchandise,"  in  a  munidpal 
ordinance  requiring  Itinerant  merchants  and 
transient  vendors  of  merchandise  to  take  out 
a  license,  do  not  Include  an  employ^  of  a 
foreign  firm,  who  sollcitB  and  takes  orders 
for  the  sale  of  coffee,  tea,  and  apices  to  be 
delivered  on  a  future  day  to  householders 
for  their  own  consumption,  although  the 
orders  are  taken  and  the  goods  delivered  and 
paid  for  within  the  limits  of  the  city.  City 
of  Waterloo  t.  Heely,  81  IlL  App.  810,  815. 

The  term  "transient  vendor,"  within  the 
meaning  of  the  Blgln  City  ordinance  prohib- 
iting such  merchants  from  pursuing  their  vo- 
cation within  the  dty  limits  without  a  li- 
cense, and  defining  itinerant  merchants  or 
transient  vendors  as  including  every  person 
who  goes  from  one  dty  or  village  to  another, 
stopping  only  a  limited  time  in  each,  for 
the  purpose  of  selling  goods,  wares,  or  mer- 
chandise, does  not  Include  a  person  who  goes 
from  place  to  place  soliciting  orders  for  the 
enlargement  and  framing  of  pictures,  to  be 
paid  for  on  delivery  if  satisfactory.  Twining 
Y.  City  of  Elgin,  88  111.  App.  856^  867. 

TRANSIT. 

See  "In  Transit";    "Stoppage  in  Tran- 
situ." 

*rrransit"  as  used  In  Acts  N.  D.  1890,  c 
188,  (  82,  providing  that  the  charge  for  the 
inspection  of  grain  shall  be  and  constitute  a 
lien  on  the  grain  so  Inspected,  and  when  such 
grain  is  in  transit  the  charges  shall  be  treat- 
ed as  advance  charges  to  be  paid  by  the 
common  carrier  in  whose  possessicm  the  same 
is  at  the  time  of  inspection,  means  the  tran- 
sit which  must  occur  in  getting  the  grain 
into  the  public  warehouses  of  the  state,  and 
has  reference  solely  to  the  Intrastate  and  not 
to  interstate  transit  Great  Northern  R.  Co. 
V.  Walsh  (U.  S.)  47  Fed.  406,  40a 

"Transit"  as  the  term  is  used  with  ref- 
erence to  the  right  of  stoppage  in  transitu, 
is  not  confined  in  its  meaning  to  the  passage 
of  the  goods  through  the  country,  but  in- 
cludes their  situations  in  every  stage,  from 
the  time  of  passing  out  of  the  control  and 
possession  of  the  vendor  into  that  of  the 
vendee.  The  accident  of  place  is  not  a  ma- 
terial circumstance,  but  the  immediate  rela- 
tion of  the  parties  to  the  goods  Is  rather  to 
be  considered.  Sutro  ▼.  Holle,  2  Neb.  186» 
195. 

TRANSITORY  ACTION. 

''Transitory  actions"  are  personal  ac^ 
tlons  brought  for  the  recovery  of  money  or 
personal  chattels,  whether  they  sound  in  tort 
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or  in  contract  1  Chit  PI.  278.  All  actions 
ex  delicto  to  the  person  or  to  personal  prop- 
erty,  in  which  a  mere  personalty  is  recover- 
able, are^  as  a  general  rule,  by  the  common 
law,  transitory  in  th^r  natm*e.  Snch  actions 
bare  their  foundation  In  the  supposed  vlohi- 
tions  of  rights  which,  in  contemplation  of 
law,  hare  no  locality,  and  for  which  the  right 
to  compensation  is  recognized  by  the  hiws 
of  all  countries,  and  rest  upon  the  mle  of 
hitenational  comity,  that  every  nation  may 
rightfully  exercise  jurisdiction  over  all  per- 
sons within  Its  limits  In  respect  to  matters 
porely  personal.  Story,  Confl.  Laws,  (  642^ 
Personal  Injuries  are  transitory  in  their  na- 
tme.  The  test  as  to  whether  an  action  Iv 
transitory  or  local  Is  not  as  a  general 
proposition,  the  subject  causing  the  injury, 
but  the  object  suffering  the  Injury.  McLeod 
y.  Connecticut  ft  P.  R.  Co.,  68  Vt  727,  788, 
734,  6  AU.  64& 

A  transitory  action  la  defined  by  Black 
as  one  founded  upon  a  cause  of  action  not 
necessarily  referring  to  or  arising  in  any  par- 
ticular locality,  and  hence  an  action  for 
damages  from  an  explosion  of  nitroglycerin 
while  In  the  hands  of  a  carrier,  claimed  to 
have  been  caused  by  the  negligence  of  de-; 
fendant  who  shipped  it,  in  failing  to  notify 
tile  carrier  of  the  nature* of  the  package  in 
which  it  was  shipped.  Is  an  action  in  its 
nature  personal  and  transitory,  and  may  be 
brought  wherever  the  defendant  can  be  found 
and  served  with  process-^-the  gravamen  of 
tiie  action  being  the  negligence  of  the  de- 
fendant—and la  not  affected  by  the  fact 
that  there  is  a  claimed  injury  to  real  estate, 
it  being  only  one  element  of  the  damages. 
Barney  v.  Bumstenbinder  <N.  Y.)  64  Barb. 
212,  215. 

Transitory  actions  are  such  personal  ac- 
tions as  seek  only  the  recovery  of  money  or 
personal  chattels,  whether  they  sound  in 
tort  or  contract.  They  are  universally  found- 
ed on  the  supposed  violation  of  rights  which 
In  contemplation  of  law  have  no  locality. 
Judge  Gould,  in  his  work  on  Pleadings,  c 
3, 1  112,  says  it  will  be  found,  as  a  general 
proposition,  that  actions  ex  delicto,  in  which 
a  mere  personalty  is  recoverable,  are  by  com- 
mon law  transitory.  An  action  for  personal 
injuries  is  transitory.  Ackerson  v.  Erie  B. 
Co.,  81  N.  J.  Law  (2  Vroom)  309,  812. 

Personal  actions,  whether  sounding  in 
tort  or  in  contract  are,  in  general,  transito- 
ry actions,  and  the  matter  may  be  laid  to 
have  taken  place  in  the  county  where  the  ac- 
tion is  to  be  tried,  without  any  reference  to 
tbe  place  where  the  thing  really  happened. 
Accordingly,  under  a  declaration  in  slander, 
whicb  alleged  the  words  to  have  been  spoken 
at  G.,  in  the  county  of  M.,  the  plaintiff  was 
allowed  to  prove,  as  a  substantive  cause  of 
action,  that  the  words  were  spoken  at  D.  in 
C  There  is  an  exception  to  this  rule  where 


the  place  is  matter  of  description.    Lister  v. 
Wright  CN.  T.)  2  Hill,  820,  82L 

When  the  action  of  covenant  is  founded 
on  contract  between  the  parties  and  thehr 
executors  or  administrators,  it  is  transitory, 
and  may  be  sued  as  such.  Lienow  v.  Ellis, 
6  Mass.  881,  832. 

An  action  on  the  case  against  a  railroad 
company  for  killing  stock  on  its  track,  by 
reason  of  the  company's  failure  to  keep 
the  adjoining  fence  in  repair,  is  transitory, 
and  not  local,  either  by  the  common  law  or 
the  statute.  Illinois  Cent  B.  Co.  v.  Swear- 
ingen,  88  BL  289. 

An  action  for  a  foreign  injury  is  to  be 
regarded  as  transitory.  Smith  v.  Bull  (N. 
Y.)  17  Wend.  828,  828. 

An  action  of  debt  for  escape  is  a  transi- 
tory action.  Jones  v.  Pemberton,  7  N.  J. 
Law  (2  Halst)  800,  851. 

Transitory  actions  are  actions  of  a  tran- 
sitory character.  They  follow  the  party 
wherever  he  Is  to  be  found.  Mclntlre  v. 
Mclntire  (D.  C.)  6  Mackey,  844,  860. 

At  common  law,  transitory  actions  might 
be  brought  in  any  county,  and  are  those 
personal  actions  which  might  have  arisen 
l|i  any  county — actions  In  assumpsit  or  con- 
tract, which  seek  nothing  more  than  the  re- 
covery of  money  or  personal  chattels.  Edu- 
cational Soc.  of  Denomination  Called  Chris- 
tians V.  Vamey,  54  N.  H.  876,  877. 

When  a  cause  of  action  could  only  hkve 
arisen  in  a  particular  place  or  county,  it  is 
local,  and  the  venue  should  be  laid  therein, 
as  in  real  actions,  mixed  actions,  waste,  or 
ejectment  Worster  v.  Winnipiseogee  Lake 
Co.,  25  N.  H.  (5  Fost)  526,  630. 

Actions  may  be  maintained  in  the  courts 
of  New  Jersey  by  a  Pennsylvanlan  to  re- 
cover a  debt  or  damage  for  personal  Injury. 
A  Pennsylvania  plaintiff  may  sustain  an  ac* 
tion  in  the  court  in  New  Jersey  against  a 
corporation  chartered  by  the  latter  state 
for  consequential  injuries  done  to  plaintiff* s 
real  property  lying  in  Pennsylvania,  caused 
by  a  canal  located  in  New  Jersey;  the  ac- 
tion being  transitory.  Bundle  v.  Delaware 
ft  B.  Canal  (U.  8.)  21  Fed.  Cas.  6,  11. 

Trover  is  a  transitory  action,  and  an  ac- 
tion for  the  conversion  of  timber  Is  not  made 
local  by  being  brought  against  the  original 
trespasser  who  cut  the  trees,  notwithstand- 
ing the  fact  that  the  statute  makes  actions 
for  trespass  on  land  and  the  injury  to  land 
local.    Greeley  v.  Stllson,  27  Mich.  163,  155. 

Actions  against  railroad  companies  for 
personal  injuries  are  transitory  in  their  na- 
ture. South  Florida  B.  Co.  v.  Weese,  13 
South.  438,  440,  32  Fla.  212. 
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Looia  Mtloa  distiacidslted. 

Actions   are    deemed   transitorj    where 
the  transactlOBS  on  which  they  are  founded 
might  have  taken  place  anywhere,  and  local 
where  their  cause  Is  In  Its  nature  neces- 
Btflly  local.    Livingston  y.  Jefferson  (U.  S.) 
15  Fed.  Gaa.  660,  664;   Condon  y.  Leipsiger, 
55   Pac.   82,    17   Utah,   4d8;     McGonigle   ▼. 
Atchison,  7  Pac.  550,  552,  33  Kan.  726.    Thus 
actions  for  injury  to  real  estate  are  gen- 
erally local,  and  can  he  brought  only  where ' 
the  real  estate  Is  situated,  while  actions  for  I 
injuries  to  persons  or  to  personal  property, 
or  relating  thereto,  are  generally  transltoryJ 
and  may  be  brought  in  any  county  wher^ 
the  wrongdoer  may  be  found.     McOonlgle 
T.  Atchison,  7  Pac  550,  552,  33  Kan.  726. 

An  action  is  transitory  where  the  trans- 
actions on  which  the  action  is  founded  might 
have  taken  place  anywhere,  and  the  test  of 
whether  an  action  is  local  or  transitwy  de- 
pends on  the  subject-matter  which  sustained 
the  injury,  and  not  on  the  subject  causing 
the  injury.  Mason  ▼.  Warner,  31  Mo.  506, 
510. 

TRANSLATE-TRANSLATION. 

To  translate  is  to  give  the  sense  or 
equiyalent  of,  as  a  word,  expression,  or  an 
entire  work,  in  another  language  or  dialect 
Stand.  Diet  1917.  Hence  to  explain  by  clear- 
er terms,  or  to  express  in  a  different  form 
or  style  of  language.  l±  Generally  speak- 
ing, a  translation  need  not  consist  of  trans- 
ferring from  one  language  into  another.  It 
may  apply  to  the  expression  of  the  same 
thoughts  in  other  words  of  the  same  lan- 
guage. As  applied  to  a  state  Constitution, 
a  translation  into  a  foreign  language,  is 
not  a  copy  thereof.  Rasmussen  v.  Baker, 
7  Wyo.  117,  140,  50  Pac  819,  825,  88  U  R. 
A.  773. 


TRANSMIT-TRANSMISSION. 

"Transmit"  as  used  in  a  will  giylng 
land  to  the  decedent's  brother  and  other 
land  to  his  niece,  proyidlng  that  they  should 
hold  their  respectiye  shares  independently  of 
all  others — he  independently  of  his  wife,  and 
she  of  her  future  husband  when  she  should 
marry— and  'transmit"  that  share,  respec- 
tiyely,  to  their  children,  if  they  should  haye 
such,  free  f^m  all  incumbrances  and  debts, 
is  not  to  be  giyen  its  literal  meaning,  so 
that  the  will  yests  mecelj  a  life  estate  in 
the  niece,  remainder  in  her  children.  Shan- 
non y.  Bonham,  60  N.  B.  951,  953,  27  Ind. 
App.  369. 

The  word  transmit **  as  used  in  the 
proyision  that  illegitimate  children  shall  be 
capable  of  transmitting  Inheritance  on  the ,  TRANSMUTATION. 
part  of  the  mother  in  like  manner,  etc.,  im- 
plies, in  connectloD  with  ••inheritance,"  the 
transmission  of  an  estate  by  descent  either 


from  the  illegitimate  c?  !ld  or  through  him. 
Garland  y.  Harrison  (Va.)  8  Leigh,  368,  394. 

The  term  "transmitting  estates,"  as  used 
in  a  statute  proyidlng  that  bastn  ds  shall  be 
capable  of  inheriting  from  and  throngh  their 
mother,  and  of  transmitting  estates,  must  be 
construed  so  as  to  exclude  the  father  and 
pass  the  entire  estate  to  the  mother,  since 
the  brothers  and  sisters  could  only  inherit 
through  the  father.  The  language  is  not 
clear,  but  the  general  purpose  of  all  such 
statutes  changing  the  common  law  in  this 
respect  is  to  giye  the  reciprocal  right  of 
inheritance  to  both  the  bastard  and  bis 
mother,  and  the  statute  of  this  state  seems 
to  intend  to  make  the  blood  of  the  bastard 
heritable  only  on  the  part  of  the  mother, 
but  fully  so  In  that  respect  Ford  y.  Boone 
(Tex.)  75  8.  W.  353,  354. 

Of  letter. 

A  letter  deposited  in  an  office  Is,  tn 
eyery  reasonable  sense,  transmitted,  whether 
the  person  addressed  resides  in  the  same 
place  or  at  a  different  one.  The  parties  in 
both  cases  ayail  themselyes  of  the  serrices 
of  the  same  public  agent  acting  under  the 
same  official  responsibility.  The  only  dif- 
ference is  that  in  one  case  the  letter  is  put 
into  a  mail  bag,  and  in  the  other  Into  a  box 
for  dellyery.  Stanton  y.  Kline^  11  N.  Y. 
(1  Kern)  196,  199. 

Of  telesraa. 

To  'transmit^  means  to  send  from  one 
person  to  another;  to  communicate.  The 
undertaking  of  a  telegraph  company,  when 
it  recelyes  a  dispatch  for  transmission,  ia 
not  only  to  transmit  it  oyer  the  wires,  but 
when  it  arriyes  at  the  place  of  destination, 
there  to  write  it  out  and  deliver  it  to  the 
person  addressed,  for,  under  Rey.  St  1899, 
9  4160,  proyidlng  that  words  and  phrases 
shall  be  taken  in  the  plain  at  ordinary  and 
usual  sense,  the  court  must  giye  to  the  word 
'transmit"  its  ordinary  meaning.  Parker  y. 
Western  Union  Tel.  Co.,  87  Mo.  App.  553, 
559  (quoting  Gent  Diet;  Webst  Diet; 
Worcest  Diet). 

"Transmission  of  message^*  means  its 
transmission  from  the  telegraph  office  or 
station  at  which  it  is  recelyed  to  the  one  to 
which  it  is  sent  Stamey  y.  Western  Union 
Tel.  Co.,  18  S.  E.  1006,  1010,  92  Ga.  613, 
44  Am.  St  Rep.  95. 

The  transmission  of  a  telegram  includes 
its  dellyery,  and  failure  to  deliyer  a  tele- 
gram, under  Rey.  St  1881,  i  4176,  penaliz- 
ing a  failure  to  transmit  a  message,  means 
a  failure  to  transmit  it  Western  Union 
Tel.  Ck).  y.  Gougar,  84  Ind.  176,  179. 


•Transmutation,"  while  it  Is  sometimes 
defined  as  the  change  from  one  species  into 
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anotber— the  dumge  from  one  natnre,  form, 
or  sabstance  into  anotbw— could  not  have 
misled  the  Jnry  when  need  In  an  InBtrnc- 
tlni  that  a  sale,  In  Iaw»  la  the  tranamnta- 
tlen  of  penonal  proper^  from  one  person 
to  another  for  a  price;  it  haying  been  used 
la  the  sense  of  "change**  or  "exchange." 
State  T.  Smith,  82  Pac  027,  028,  61  Kan. 
120. 

TRANSPORT-TRANSPORTATION. 

Transported    in     same    direction,    see 
'•Same  Direction.*' 

Webster  defines  '^transport"  as  to  carry 
tr  eonToy  from  one  place  to  another;  again, 
to  remove  ftom  one  place  to  another;  and 
throaghont  all  the  deviations  of  the  word 
"transport"  we  find  the  same  part  of  the 
deilnltion — ^to  remove.  Oolumbia  Gondnlt 
Ga  V.  Commonwealth,  90  Pa.  307,  800. 

**Tiansported,"  as  used  in  a  waybill  de- 
scribing merchandise  as  transported  from 
one  place  to  another,  is  equivalent  to  "car- 
ried," but  is  distinct  from  the  idea  of  for- 
warding. Ogdensburg  &  L.  0.  B.  Ck>.  v. 
Pratt,  80  U.   a   (22  WaU.)  123,   188,  22  L. 

Bd.«rr. 

*rrransport,"  as  nsed  in  Act  July  6,  1812, 
I  2,  providing  thst  if  any  citizen  of  the 
United  States,  or  person  inhabiting  the  same, 
shall  transport  or  attempt  to  transport,  over 
land  or  other^vlse,  in  any  wagon,  cart,  sleigh, 
boat,  or  otherwise,  naval  or  military  stores, 
arms  er  munitions  of  war,  or  any  articles  of 
provision,  from  the  United  States  to  Canada, 
the  thing  by  wliich  the  articles  are  trans- 
ported, with  the  articles  themselves,  shall 
be  forfeited,  and  the  person  so  transporting 
shall  forfeit  a  certain  sum  and  be  guilty  of 
a  misdemeanor,  means,  In  its  ordinary  ac- 
ceptation, to  carry,  to  convey,  in  some  one 
of  the  enumerated  vehiclea  Hence  the  driv- 
ing of  living  fat  oxen  on  foot  is  not  a  trans- 
portation thereof,  within  the  meaning  of 
the  statute.  United  States  v.  Sheldon,  15  U. 
&  (2  Wheat)  110,  120,  4  L.  Bd.  100. 

'Tranq;>ortation,*'  in  the  sense  of  Acts 
1888,  c  875,  entitled  "an  act  to  prevent  the 
transportation  of  people  of  color  upon  rail- 
roads or  in  steamboats,*'  means  asportation; 
a  taking  out  of  the  possession  of  the  owner, 
without  his  privity  and  consent  without  the 
aaimns  revertendi.  Wilson  v.  State,  21  Md. 
1.0. 

The  term  'transportation''  Includes  all 
InstrumeBtalities  of  shipment  or  carriage. 
Gobbey's  Ann.  St.  Neb.  10(^,  <  10047;  Code 
Iowa  1887,  I  2122;  Gen.  St  Minn.  1804,  | 
870b;  U.  &  Comp.  St.  1001,  pp.  3154,  3206; 
Rev.  Codes  N.  D.  1800,  <  8012;  Interstate 
Commerce  Commission  v.  Brimson,  14  Sup. 
Ct  1125,  154  U.  &  447,  88  L.  Bd.  1047. 

Tugs  engaged  in  towing  freight  or  pas- 
senger vessela  through  the  canal,  or  passing 


through  the  canal  on  thetr  return  trip,  are 
not  used  for  the  transiwrtation  of  freight 
and  passengers,  wtthin  a  statute  authorizing 
a  canal  company  to  diarge  tolls  upon  all 
boats,  vessels,  steamboats,  and  other  craft 
used  for  the  transportation  ef  freight  or 
passengers.  Sturgeon  Hay  &  Lu  M.  Ship 
Canal  ft  Harbor  Co.  v.  L<^them,  45  N.  B. 
422,  423,  164  111.  280. 

'Transportation"  implies  the  taUng  up 
of  persons  or  property  at  some  point,  and 
putting  them  down  at  another.  A  tax, 
therefore,  fixed  by  the  state  upon  such  re- 
ceiving and  landing  of  passengers  and 
freight  iB  a  tax  upon  their  transportation — 
that  is,  upon  the  commerce  between  the 
states  involved  in  such  transportation — so 
that  such  tax  is  an  encroachment  upon  the 
powers  of  Congress.  Gloucester  Ferry  Co. 
V.  Pennsylvania,  5  Sup.  Ct  826,  828,  U4  U. 
&  106,  20  L.  Ed.  158. 

The  word  ^'Transportation,"  in  the  name 
of  a  company,  does  neither  bind  nor  express- 
ly authorize  it  to  run  trains  on  its  road. 
Black  V.  Delaware  ft  R.  Canal  Co.,  22  N.  J. 
Bq.  (7  C.  B.  Green)  130,  411. 

Where  a  company  was  incorporated  for 
the  purpose  of  establishing  and  conducting 
lines  of  steamboats,  vessels,  and  stages  be- 
tween certain  points  for  the  conveyance  of 
passengers  and  transportation  of  merchan- 
dise, the  language  of  the  charter  did  not 
include  the  making  by  such  company  of  a 
contract  for  the  breaking  of  ice  and  towing 
vessels  through  the  track  thus  broken. 
Pennsylvania,  D.  ft  M.  Steam  Nav.  Co.  v. 
Dandridge  (Md.)  8  GiU  ft  J.  248,  810,  20  Am. 
Dec.  548. 

BxtYAditloB    amd    devortatlea    dlstlB- 
s:iiis1ted. 

Strictly  speaking,  "transportation,  ex- 
tradition, and  deportation,"  although  each 
has  the  elfect  of  removing  a  person  from  a 
country,  are  different  things  and  for  dlfl«> 
ent  purposes.  Transportation  is  by  way  of 
punishment  of  one  convicted  of  offense 
against  the  laws  of  the  country.  Bxtradl- 
tion  is  the  surrender  to  another  country  of 
one  accused  of  an  offense  against  its  laws, 
there  to  be  tried,  and,  if  found  guilty,  pun- 
ished. Deportation  is  the  removing  of  an 
alien  out  of  the  country  simply  because  his 
presence  is  deemed  inconsistent  with  the 
public  welfare,  and  without  any  punishment 
being  imposed  or  contemplated,  either  undor 
the  lavm  of  the  country  out  of  which  he  is 
sent  or  under  those  ef  the  country  to  whidi 
he  is  taken.  Fong  Yue  Ting  v.  United 
States,  18  Sup.  Ct  1016,  1020,  liiO  U.  &  608, 
87  L.  Ed.  805. 

Handle  diitliignlsked> 

Within  the  meaning  ef  Dispensary  Act 
1805,  forbidding  the  transportation  of  alco- 
holic liquors,  and  providing  a  penalty  for 
handling    and   transporting   liquors   la    the 
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oigbttime,  the  temw  "transporting'*  and' 
"handling"  are  not  eqnlTalent  words,  and  do ! 
not  mean  the  same  thing.  "Transporting"  | 
means  to  carry,  bear,  or  convey  from  one 
place  or  country  to  another,  while  handling 
Is  the  act  of  touching,  moving,  or  managing 
with  the  hand.  It  is  clear  that  there  may 
be  a  handling  of  alcoholic  liquors,  which 
could  not  with  any  appropriateness  be  de- 
scribed as  the  transportation  thereof.  For 
example,  pouring  liquor  from  a  blind-tiger 
jug  at  night  might  be  punished  under  sec- 
tion 37,  as  a  handling  of  contraband  liquors 
in  the  nighttime,  but  that  could  hardly  be 
called  a  transportation  of  liquor,  howeyw 
transporting  the  effect  might  be.  State  t. 
Pickett,  25  S.  H  4d,  47,  47  S.  C.  101. 

As  trade. 

See  "Trade.*^ 

TBAN8POBTATION  OOHPAHT. 

A  corporation  engaged  in  the  busliiess 
of  transporting  petroleum  by  means  of  pipes 
is  a  transportation  company,  within  Act 
April  24,  1874,  |  4,  providing  a  certain  tax 
on  every  railroad  company,  transportation 
company,  etc.  Columbia  CJonduit  Co.  v. 
Commonwealth,  90  ^a.  807,  800. 

TRANSPORTATION  8EBVI0B. 

The  test  of  distinction  between  trans- 
portation service,  relatively  to  loaded  freight 
cars,  for  which  a  railway  company  can  law- 
fully charge  tonnage  rates,  and  switching  or 
transfer  service,  for  which  it  is  restricted  to 
a  fixed  charge  per  car,  is  not  whether  the 
movement  of  the  cars  involves  the  use  of  a 
portion  of  the  company's  main  line,  or  that 
of  another,  tor  there  may  be  a  transportation 
service  ovw  one  or  more  spur  tracks  of  the 
same  company  if  the  contract  of  affreight- 
ment requires  no  movement  over  other  tracks 
or  lines  of  railway,  whereas  a  switching  or 
transfer  service  is  one  which  precedes  or 
follows  a  transportation  service,  and  applies 
only  to  a  shipment  on  which  legal  freight 
charges  have  already  been  earned  or  are  to 
be  earned.  Dixon  v.  Central  of  Georgia  Ry. 
Co.,  35  S.  B.  869,  871,  110  Ga.  173. 


TRAP. 

The  word  'trap,"  within  the  meaning  of 
the  rule  that  a  landowner  will  be  liable  for 
injuries  sustained  by  a  trespasser  because  of 
a  trap  placed  by  the  landowner  on  his  land, 
would  Include  any  very  dangerous  construc- 
tion or  condition  designedly  arranged  to  do 
Injury,  but  a  particular  danger  resulting 
from  a  lack  of  care  will  not  be  understood 
as  a  trap  where  It  is  not  easily  discoverable. 
Moflatt  V.  Kenny,  54  N.  HL  860,  651,  174 
Mass.  811. 


TRAVAIL 

"Travail,^  as  used  In  Pub.  St  e.  85,  (  1^ 
providing  that,  on  prosecutions  for  bastardy, 
accusations  made  in  time  of  travail  by  the 
mother  of  the  child  as  to  its  father  may  be 
received  in  evidence,  embraces  the  time 
from  when  the  pains  of  labor  commence,  up 
to  and  including  the  time  of  delivery.  Scott 
V.  Donovan,  26  N.  B.  871,  163  Mass.  87a 

TRAVEL-TRAVELER-TRAVELING. 

See  '*Sue  Labor  and  TraveL** 

"rrraveling,"  in  a  laiSB  s^ise,  means  go- 
ing trom  one  place  to  another.  White  T. 
Beacley,  1  Barn.  &  Aid.  186,  171. 

"Travel"  has  no  precise  or  technical 
meaning,  when  used  without  limitation ;  but 
its  primary  and  general  Import  is  to  pass 
from  one  place  to  another,  whether  for  pleas- 
ure, instruction,  business,  or  healtlL  Tm  B. 
Price  Co.  v.  City  of  Atlanta,  31  S.  ID.  619, 
623,  106  Ga.  868  (dtlng  Lockett  v.  State,  47 
Ala.  42,  46). 

Persons  belonging  to  the  army  and  navy, 
who  have  no  permanent  residence  they  can 
call  home,  are  regarded  as  "travelers  or  way- 
farers," when  stopping  at  public  inns  or 
hotels ;  and  to  make  them  chargeable  as  mere 
boarders  it  must  be  shown  that  an  explicit 
contract  had  been  made  which  deprived  them 
of  the  privileges  and  rights  which  their  vo- 
cation confers  upon  them  as  passengers  or 
travelers.  Hancock  v.  Rand,  94  N.  T.  1,  6, 
46  Am.  Rep.  112. 

"Person  traveling,"  as  used  in  Code,  art 
319,  punishing  the  offense  of  carrying  weap- 
ons, but  exempting  persons  traveling,  would 
not  include  one  who  had  stopped  in  a  town 
and  engaged  in  a  game  of  cards.  He  was 
not  then  traveling,  and  was  not  oigaged  in 
any  business  connected  with  his  journey. 
Stilly  V.  State,  11  S.  W.  468,  27  Tex.  App. 
446,  11  Am.  St  Rep.  201. 

The  privilege  of  carrying  concealed 
weapons,  given  by  Code,  |  4109,  to  a  person 
traveling,  commences  when  he  sets  out  on  a 
journey,  and  continues  until  he  reaches  home 
on  his  return.  Coker  v.  State,  63  Ala.  96, 
96. 

A  fugitive  from  justice  Is  not  a  ''person 
traveling,"  within  Code^  art  319,  punishing 
the  carrying  of  weapons,  except  by  a  person 
traveling.  Shelton  v.  State,  11  S.  W.  467, 
27  Tex.  App.  448,  11  Am.  St  Rep.  200. 

As  detemlned  hy  distaaee. 

A  traveler  is  one  who  travels  In  any 
way ;  the  distance  not  being  materlaL  Lw  B. 
Price  Co.  V.  City  of  Atlanta,  81  S.  B.  619, 
623,  106  Ga.  868. 

The  term  traveling,*  In  a  statute  pio* 
hibitlng  the  carrying  of  ooncealed  weapons^ 
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but  making  an  exception  in  favor  of  persona 
trayeUng,  doea  not  include  the  return  to  hla 
borne  after  night  from  his  place  of  bnsineea 
of  a  person  who  residea  in  the  country  con- 
tlguons  to  the  city  and  town  in  which  ha 
baa  the  place  of  bnsineas,  and  to  which  he  la 
in  the  habit  of  going  and  retnming  dally. 
EsUTa  y.  State,  49  Ala.  855,  867. 

"Traveling,**  aa  need  in  the  statute  pro- 
Tldlng  that  a  person  traveling  or  setting  ont 
on  a  journey  may  carry  concealed  weapona, 
etc.,  means  something  more  than  the  mere 
passing  from  place  to  place.  The  traveling 
must  be,  as  is  the  setting  ont  on  a  Jonmey, 
ffocb  as  is  without  the  ordinary  habits,  busi- 
ness, or  duty  of  the  person,  to  a  distance 
from  hla  home  and  beyond  the  circle  of  his 
acquaintances.  The  original  signification  of 
nrayel"  was  a  day'a  travel.  It  ia  now  ap- 
plied to  a  travel  by  land  from  place  to  place 
without  restriction  of  time.  The  terms  'trav- 
eling"  or  '^setting  out  on  a  Journey,"  do  not 
Include  the  return  of  a  person  in  a  wagon 
from  the  county  seat  of  one  county  to  his 
home  in  another ;  the  two  pointa  being  about 
20  miles  apart  Oholson  v.  State,  68  Ala. 
519,  521,  25  Am.  B^.  652. 

The  words  "traveling  or  setting  out  on 
s  joum^,**  in  Oode  Ala.  1876,  (  4100,  are 
used  in  their  popular  sense,  and  it  ia  im- 
possible to  lay  down  any  independent  rule  or 
determined  distance  wfiich  will  unerringly 
characterise  the  act  aa  a  journey  or  the 
actor  aa  a  travels.  Much  must  dq>end  on 
the  circumstances  of  each  particular  case. 
Leaving  the  neighborhood  of  one's  immediate 
friends  and  going  among  strangers,  and  pos- 
sibly the  purpose  and  object  had  in  view,  are 
drcomstances  to  be  weighed  and  considered 
in  determining  whether  the  person  was  trav- 
eling or  setting  out  on  a  journey,  so  as  to 
excuse  the  carrying  of  weapons  concealed 
about  the  person.  While  there  may  be  cases 
80  plain  that  the  presiding  judge  might  as 
a  matter  of  law  instruct  the  jury  that  the 
defendant  was  or  was  not  traveling  or  aet- 
tlng  out  on  a  journey,  the  fact  that  defend- 
ant was  setting  out  by  railroad  to  go  to  a 
place  in  another  coun^,  distant  by  railroad 
40  miles  and  by  dirt  road  20  miles,  is  not 
rafiicient  to  authorize  the  court  to  instruct 
the  jury  that  it  was  not  a  setting  out  on  a 
journey  within  the  meaning  of  the  statute. 
Wilson  V.  State,  08  Ala.  41,  42. 

A  person  In  Texas,  en  route  with  a  herd 
of  cattle  to  a  market  in  Kansas,  is  a  "trav- 
der,"  within  Pen.  Oode,  art  819,  permitting 
travelers  to  carry  firearms.  Rice  v.  State, 
10  Tex.  App.  288,  289. 

The  phrase  "persons  traveling**  includes 
a  person  going  firom  the  place  where  he  has 
been  temporarily  residing  to  his  home  in  an- 
other county.  Oampbell  v.  States  28  Tex. 
▲pp.  44,  11  &  W.  882. 


Where  defendant  went  to  a  city  60  miles 
distant,  taking  with  him  his  pistol,  and  was 
arrested  on  the  train  which  he  had  boarded 
for  home,  he  was  a  "person  traveling,"  with- 
in the  exception  of  Pen.  Oode,  art  819,  pre- 
scribing punishment  for  the  carrying  of  arms. 
Impson  V.  State  (Tex.)  19  S.  W.  677. 

A  person  leaving  home  at  4  o'clock  in 
the  morning  to  go  17  miles  on  a  trading  ex- 
pedition, returning  in  the  evening  of  the 
same  day,  cannot  be  regarded  as  traveling, 
so  as  to  entitle  him  to  carry  a  pistol.  Goss 
V.  State  (Tex.)  40  S.  W.  725. 

A  traveler  is  one  who  travels  in  any  way 
— one  who  makes  a  journey  or  who  goes 
from  place  to  place ;  so  that  a  person  going 
a  distance  of  85  miles  and  retuni,  occupying 
parts  of  two  days,  is  a  traveler,  within  the 
statute  allowing  travelers  to  carry  weapons. 
Bain  V.  State,  44  S.  W.  518,  88  Tex.  Or.  a 


Within  the  meaning  of  a  statute  provid- 
ing that  "every  person,  not  being  a  traveler, 
who  shall  wear  or  carry  any  pistol,  etc.,  or 
any  other  dangerous  or  deadly  weapon  con- 
cealed,*' shall  be  fined,  one  who  was  exten- 
sively engaged  in  the  stave  business,  having 
stave  yards  at  various  places  in  the  county 
in  which  he  resided  and  an  adjoining  county, 
and  traveled  from  his  residence  in  a  buggy 
to  and  from  these  several  places  in  attending 
to  his  business,  and  was  so  engaged  three- 
fourths  of  the  time,  was  a  traveler.  The 
word  "traveler**  has  no  very  precise  or  tech- 
nical meaning  when  it  is  used  without  any 
limitatioa  Its  primary  and  general  import 
is  to  pass  from  place  to  place,  whether  for 
pleasure,  instruction,  business,  or  health. 
The  lengfth  of  the  journey  or  its  continuance 
does  not  destroy  the  character  of  the  occu- 
patioa    Burst  v.  State,  89  Ind.  188, 185. 

A  person  going  from  his  home  by  rail  to 
a  town  15  miles  distant  in  an  adjoining 
county  to  attend  a  political  meeting,  having 
no  other  business,  and  returning  home  from 
such  meeting,  is  not  engaged  in  travel  out- 
side ordinary  habits,  business,  or  duties,  and 
at  such  a  distance  from  home  aa  takes  him 
beyond  the  circle  of  his  acquaintance  among 
strangers  with  whose  habits  and  character 
he  is  not  familiar,  and  hence  is  not  a  "trav- 
eler,*' so  as  to  be  entitled  to  carry  a  deadly 
weapon,  under  Bums*  Rev.  St  1901,  (  2069, 
punishing  the  canying  of  such  weapons  by 
others  than  travelers.  The  word  ''traveler,*' 
when  used  in  a  broad  sense,  designates  one 
who  travels  in  any  way;  distance  not  being 
mateviaL  It  la  clear  that  the  Legislature 
did  not  use  the  word  In  this  sense,  for  such 
signification  would  destroy  the  very  purpose 
for  which  the  section  was  enacted*  by  licens- 
ing, rather  than  suppressing,  the  practice  of 
carrying  concealed  weapons.  State  v.  Smith, 
ei  M.  H  566^  157  Ind.  241,  87  Am.  St  Rep. 
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205  (citing  Bishop,  St  Grimes,  (  788a ;  Bonv. 
Law  Diet  [Rawle*s  Rev.  Ed.]  p.  1134;  6  Am. 
4k  Eng.  Enc.  of  Law  [2d  Ed.]  743;  Gholson 
y.  State,  53  Ala.  519,  25  Am.  Rep.  652;  Mc- 
Gulrk  y.  State,  64  Miss.  209,  1  South.  108; 
Hathcote  y.  State,  55  Ark.  181,  183,  185,  IT 
&  W.  721 ;  Davis  y.  State,  45  Ark.  859). 

'rrravellng,"  as  used  In  the  English  stat- 
ute, making  horses  let  to  hire  for  traveling 
liable  to  post  duty,  applies  to  a  horse  which 
was  hired  in  London  to  go  to  Richmond  and 
back,  to  return  the  same- da j,  the  distance 
being  20  miles,  but  does  not  apply  to  one 
used  to  go  10  or  12  miles  into  the  country 
and  back  the  same  evening,  or  where  it  is  to 
be  used  for  an  hour  or  two  for  an  airing,  or 
where  it  is  to  be  used  in  riding  many  miles 
into  the  country  and  back  the  same  day. 
Ramdsen  y.  Olbbs,  1  Barn.  &  G.  319,  826. 

•^Traveler,-  as  used  in  St  18  A  19  Vict 
C  118,  S  2,  requiring  houses  for  the  sale  of 
fermented  liquor  to  be  closed  from  8  to  6 
o'clock  on  Sunday  afternoons,  except  that  re- 
freshments may  be  furnished  to  "travelers," 
does  not  apply  to  one  who  goes  to  a  place  a 
short  distance  from  his  home  merely  for  the 
purpose  of  taking  refreshment ;  but  one  who 
^oes  to  an  inn  for  refreshment  in  the  course 
of  a  journey,  whether  of  business  or  of 
pleasure,  is  a  "traveler,"  within  the  mean- 
ing of  the  statute.  Taylor  y.  Humphreys,  10 
G.  B.  (N.  a)  429,  435. 

"Webster  defines  a  traveler  as  one  who 
travels  in  any  way.  Distance  is  not  ma- 
terial. A  townsman  or  neighbor  may  be  a 
traveler,  and  therefore  a  guest  at  an  inn, 
as  well  as  he  who  comes  from  a  distance  or 
from  a  foreign  country."  Walling  y.  Potter, 
85  Gonn.  188,  185. 

Dwellers  and  inhabitants  of  a  city  no 
larger  than  St  Paul  in  1872,  who  changed 
their  dwelling  places  from  one  part  of  the 
dty  to  another,  are  not  "travelers,"  within 
the  meaning  of  the  rule  as  to  an  lnnkeeper*s 
liability  to  travelers.  Lusk  y.  Belote,  22 
Minn.  468,  470. 

A  traveler  "is  one  who  travels  in  any 
way.  Distance  is  not  material.  A  towns- 
man or  neighbor  may  be  a  traveler,  and 
therefore  a  guest  at  an  inn,  as  well  as  he 
who  comes  from  a  distance  or  from  a  foreign 
country.  If  he  resides  at  an  inn,  his  relation 
to  the  Innkeeper  is  that  of  boarder;  but  if 
he  resides  away  from  it  whether  far  or  near, 
and  comes  to  it  for  entertainment  as  a  trav- 
eler, and  receives  it  as  such,  paying  the  cus- 
tomary rates,  he  should  be  subjected  to  all 
the  duties  of  a  guest  ^^^  entitled  to  all  the 
rights  and  privileges  of  one.  In  short,  any 
one  away  from  home,  recetvlng  aoeommoda- 
tion  of  an  inn  as  a  traveler,  is  a  guest,  and 
entitled  to  hold  the  innkeepw  responsible  as 
such."  Pullman  Palace  Gar  Go.  v.  Lowe,  44 
N.  W.  226,  221,  28  Neb.  230,  6  L.  R.  A.  809, 
26  Am.  St  Rep.  825. 


The  term  "traveling,"  when  used  In  its 
ordinary  sense,  does  not  have  reference  to 
moving  about  from  street  to  street  or  house 
to  house  in  the  dty  or  its  snbiirba  The 
word,  in  a  contract  for  the  employment  of  a 
traveling  salesman,  was  construed  not  to  have 
such  meaning.  Kochmann  v.  Baumeist^,  63 
N.  Y.  Supp.  503,  504,  49  App.  Dlv.  369. 

One  who  walks  a  little  over  a  mile  on 
Sunday,  partly  for  exercise  and  partly  to 
make  a  social  call,  i»  not  a  "traveler"  with- 
in Pub.  St  c.  98,  <  8,  providing  that  "who- 
ever travels  on  the  Lord's  day,  except  from 
necessity  or  charity,  shall  be  punished." 
Barker  v.  Gity  of  Worcester,  29  N.  B.  47i 
189  Mass.  74. 

As  determined  liy  purpose. 

'TTraveling,"  as  used  in  Rev.  Gode  Ala.  | 
3555,  means  to  pass  from  place  to  place, 
whether  for  pleasure,  instruction,  business, 
or  health,  and  the  length  of  the  Journey  does 
not  destroy  the  character  of  the  occnpatkn. 
A  person  who  is  a  passenger  on  a  railway 
train  for  a  distance  of  28  miles  to  seek  em- 
ployment is  traveling  in  the  sense  of  ti» 
I  statute.    Lockett  v.  State,  47  Ala.  42,  45. 

A  mail  carrier,  who  had  two  routes, 
while  going  from  one  to  the  other  was  a 
"traveler,'*  within  the  meaning  of  Rev.  St 
1881,  i  1985,  exempting  travelers  from  the 
provisions  making  it  a  criminal  offense  to 
carry  concealed  weapona  Lett  v.  State,  24 
N.  B.  156,  122  Ind.  89a 

"Traveler."  as  used  in  St  18  &  19  Vict  a 
18,  i  2,  prohibiting  the  sale  of  intoxicating 
liquors  between  the  hours  of  8  and  5 
on  Sunday  afternoon,  except  to  travelers.  Is 
not  confined  to  those  traveling  for  the  pur- 
pose of  business,  but  includes  those  travel- 
ing for  pleasure  as  welL  Atkinson  ▼.  Sellers, 
5  a  B.  (N.  &)  442,  44a 

Every  one  passing  on  a  highway,  which 
constitutes  "traveling"  as  used  in  Rev.  St  c. 
18,  giving  an  action  to  travelers  injured  by 
defective  highways,  does  not  necessarily  con- 
stitute traveling  within  chapter  124,  prohibit- 
ing traveling  or  the  doing  of  any  work, 
labor,  or  business,  etc.,  on  Sunday.  A  per- 
son who  walks  on  the  highway  simply  for 
exercise  in  the  open  air  is  not  traveling.  In 
violation  of  chapter  124.  O'Gonnell  v.  City 
of  Lewiston,  65  Me.  84,  37,  20  Am.  Rep.  673. 

The  general  term  "traveler"  means  one 
who  travels  in  any  way,  one  who  makes  a 
Journey,  one  who  goes  from  place  to  place. 
Going  on  a  train  every  day  some  150  miles 
would,  in  common  parlance,  constitute  a  trav- 
eler. Bain  v.  State,  44  S.  W.  518,  88  Tex. 
Gr.  B.  635.  A  railroad  porter  is  a  traveler, 
within  the  exemption  of  a  statute  authoris- 
ing travelers  to  carry  weapons.  Williams 
V.  SUte,  72  &  W.  88a  881,  44  Tttc.  Gr.  & 
494. 
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A  'nrmy«l€r^  1b  not  necessariiy  one  who 
li  merely  on  ttao  move  for  a  daj.  Davis  v. 
gtatc,  «  AA.  869.  881. 

rCraTeUng,"  aa  used  in  Ber.  Code,  I 
1965^  proTldlna  that  persons  traTellng  or 
■ettiiic  out  on  a  jonrney  may  carry  conceal- 
•d  weapons,  etc,  includes  a  person  who  was 
triTelinf  to  a  certain  place  on  a  raft  in  a 
certain  riyer;  it  taking  two  days  to  com- 
plete the  Jouni^.  Baker  t.  SUte,  40  AUl 
880,858. 

TBATSL  TO  8EBVB. 

As  used  In  Ber.  St  1896,  f  781,  snbd.  27, 
providing  that  a  sheriff  should  have  a  cer- 
tain sun  per  mile  for  ''travel  to  serve"  a 
oiminal  warrant,  means  travel  on  the  trip 
to  serve  which  is  successful.  It  means  travel 
when  it  results  in  a  service.  Northom  Trust 
Go.  V.  Snyder,  89  N.  W.  400^  468,  118  Wis. 
U6,  70  Am.  St  Bep.  807. 

TBAVELBD  PAAT. 

The  'traveled  part* *  of  a  turnpike  or 
road  means,  when  the  wrought  path  is  not 
obflcured  from  the  eye,  that  part  which  is 
usually  wrought  for  traveling.  Whwe  from 
tbe  quantity  of  snow  on  the  ground  the 
wrought  path  is  obscured  from  the  eye,  and 
the  traveled  and  beaten  path  is  on  the  right 
of  the  center  of  the  wrought  path,  the  path 
then  beaten  and  traveled  by  those  passing 
and  repassing  with  their  sleds  is  the  travel- 
ed part,  to  which  the  law  of  the  road  is  re- 
stricted, and  not  the  wrought  part  The  law 
is  as  well  applicable  to  the  path  as  actually 
traveled  on  the  snow  as  It  is  to  the  wrought 
part  in  different  seasons  of  the  year.  Jaquith 
V.  Ridiardson,  49  Mass.  (8  Mete.)  213,  215. 

By  the  "traveled  part"  of  a  road,  in  a 
statute  which  requires  persons  traveling 
with  any  vehicle,  meeting  each  other  on  the 
road,  to  turn  to  the  right  of  the  traveled  part 
of  the  road,  is  meant  that  part  which  is 
usually  wrought  for  traveling,  and  not  any 
track  which  may  happen  to  be  made  in  the 
road  by  the  passing  of  vehicles.  Clark  v. 
Oommonwealth,  21  Mass.  (4  Pick.)  125,  126; 
Winter  v.  Harris,  49  Atl.  89^  899,  28  B.  L  47, 
54  L.  B.  A.  648. 

The  "traveled  part  of  the  road,"  within 
Oomp.  Laws,  |  2002,  relating  to  the  conduct 
of  parties  driving  along  the  highway,  is  that 
part  which  Is  wrought  for  traveling,  and  is 
not  confined  simply  to  the  most  traveled 
tia<±.    Daniels  ▼.  Clegg,  28  Mich.  32,  42. 

TBAVBLED  VULOJL 

'TTraveled  place,*'  as  used  in  St  1849,  c 
222^  I  2,  requiring  a  talhroad  to  maintain  a 
Hgnboard  at  tha  place  where  the  railroad 


croases  a  "traveled  place,"  should  Im  con- 
strued to  include  an  open  and  traveled  street 
in  a  city,  though  not  so  laid  out  and  estab- 
lished by  the  municipal  authorities  as  to 
make  the  dty  responsible  for  damages  occa- 
sioned by  defects  therein.  Whittaker  v.  Bos- 
ton &  M.  B.  B.,  78  Mass.  (7  Gray)  98,  100. 

Where  a  railroad  compukj  has  not  been 
requested  in  writing  by  the  selectmen  or 
required  by  the  county  commissioners  to 
erect  and  maintain  warning  boards  at  the 
crossing  of  its  road  with  a  discontinued  town 
way,  such  town  way,  though  still  used  by 
abutting  owners,  is  not  a  "traveled  place," 
within  the  meaning  of  Pub.  St.  c  112,  (  168, 
which  renders  a  railroad  company  liable  for 
accidents  caused  by  its  failure  to  signal,  etc, 
where  the  road  crosses  any  highway  or 
traveled  place.    Ooakley  v.  Boston  &  M.  B. 

B.  Co.,  83  N.  B.  930,  932,  159  Mass.  82. 

"Traveled  place,"  as  used  in  Gen.  St 
i  1483,  requiring  locomotive  engineers  and 
firemen  on  trains,  when  approaching  any 
public  highway  or  traveled  place,  to  signal, 
etc.,  means  a  place  where  the  public  have 
a  legal  right  to  cross  the  track,  and  not  a 
place  where  people  are  accustomed  to  cross 
to  reach  a  store  and  post  ofllce,  where  such 
crossing  was  not  a  public  one,  and  the  rail- 
road company  did  not  know  of  or  acquiesce . 
in  such  crossing.  Barber  v.  Bichmond  B. 
Co.,  18  S.  B.  630,  632,  84  S.  a  444. 

"Traveled  place,"  as  used  in  Qen.  St  | 
1488,  does  not  include  a  place  where  the  right 
is  one  of  mere  sufferance.  Hankinson  v. 
Charlotte,  C.  &  A.  B.  Co.,  19  S.  B.  206,  214^ 
41  S.  C.  1. 

Under  Bev.  St  <  1892,  the  use  of  a  road 
crossing  a  railroad  track  for  20  years  gives 
the  public  a  prescriptive  right  therein,  and 
makes  the  crossing  a  'traveled  place"  with- 
in such  statute.  Strother  v.  South  Carolina 
ft  G.  B.  Co.,  26  8.  B.  272,  274,  47  S.  C.  875. 

"Traveled  place,"  ss  used  in  Bev.  St 
1898,  S  1685,  means  not  only  a  place  where 
persons  are  accustomed  to  travel,  but  it 
must  also  be  a  place  where  persons  have  in 
some  way  acquired  the  right  to  travel,  and 
an  open  space, 'Which  people  have  traveled 
for  years,  in  going  from  the  streets  of  a 
town  to  a  depot  is  a  traveled  place.  Risin- 
ger  V.  Southern  By.  Co.,  38  S.  B.  1,  2,  59  S 

C.  429  (citing  Hale  v.  Columbia  ft  G.  B.  Co., 
34  S.  a  292.  299,  13  S.  B.  537). 

A  "traveled  place"  is  a  place  where  a 
person  has  a  legal  right  to  be.  Thus,  where 
the  right  of  the  public  to  use  a  road  has  been 
established  by  proof  of  20  years'  use,  the 
place  where  such  road  crosses  a  railway 
track  is  a  traveled  place,  within  Bev.  St  S 
1686.  requiring  signals  to  be  given  by  rail- 
roads at  such  places.  Kirby  v.  Southern 
By.,  41  S.  B.  765,  767,  68  &  Q  494. 
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TRATIXED  PUBUO  ROAD. 

A  highway  laid  oat  across  a  railroad 
track,  but  which  has  not  been  actnally  open- 
ed for  pabllc  travel,  and  no  notice  of  which 
has  been  served  upon  the  officers  of  the  rail- 
road company,  Is  not  a  traveled  public  road* 
within  the  meaning  of  the  statute  which  re- 
quires the  ringing  of  a  bell  or  sounding  a 
whistle  upon  a  train  approaching  the  cross- 
ing of  a  railroad  by  a  traveled  public  road. 
Ck>rdell  y.  New  Tork  Gent  &  H.  R.  B.  Oo^ 
64  N.  Y.  535,  540. 

To  bring  a  case  within  the  provisions 
of  the  General  Railroad  Act,  Laws  1865,  c 
82,  S  7,  requiring  that  a  bell  shall  be  rung 
or  whistle  sounded  upon  the  engine  of  a 
train  ^'approaching  the  place  where  the  rail- 
road shall  cross  any  traveled  public  road  or 
street,*'  It  is  not  sufficient  that  the 'locus  In 
quo  has  been  so  dedicated  to  the  public  by 
the  owners  as  to  constitute  It  a  public  street, 
but  It  must  be  both  traveled  and  public;  and 
It  was  held  that  It  was  not  negligence  upon 
the  part  of  the  railroad  company  to  fall  to 
blow  a  whistle  or  ring  a  bell  before  crossing 
an  alley  which  was  not  traveled  or  capable 
of  being  traveled.  Bryne  v.  New  York  Gent 
ft  H.  R.  R  Go.,  M  N.  Y.  12,  15. 

To  constitute  a  ••publicly  traveled  road,'* 
It  need  not  be  a  public  road,  but  need  only 
be  publicly  traveled.  Morgan  ▼.  Wabash  R. 
Co.,  60  a  W.  196,  199,  159  Mo.  262. 

•'Traveled  public  road  or  street"  as  used 
In  Wag.  St  p.  810,  ||  88,  89,  requiring  a 
locomotive  bell  to  be  rung  within  a  certain 
distance  of  a  railroad  crossing  of  a  traveled 
public  road  or  street  and  the  erection  of 
signs  at  such  crossing,  cannot  be  construed 
to  Include  a  way  provided  by  a  railway  com- 
pany across  Its  own  grounds  for  Ingress  to 
and  egress  from  Its  depot  Bauer  ▼.  Kansas 
Pac.  By.  Go.,  69  Mo.  219,  222. 

The  term  "trayeled  public  road,"  In  Wag. 
St  (  8110,  requiring  trains  approaching  a 
regular  traveled  road  to  give  certain  signals, 
does  not  Include  a  switch  crossing  provided 
by  the  railroad  company  across  its  own 
ground  for  Ingress  to  and  egress  from  Its  de- 
pot Hodges  V.  St  Louis,  K.  a  ft  N.  By. 
Co.,  71  Mo.  50,  51. 

A  traveled  public  road,  within  a  statute 
requiring  signals  by  railroads  at  public  cross- 
ings. Is  sufficiently  shown  by  evidence  that 
the  road  has  been  traveled  and  worked  for 
10  or  15  years.  State  v.  St  Joseph,  St  L^ 
ft  S.  F.  By.  Oo.,  46  Mo.  Appi  466,  470. 

•Traveled  road,"  as  used  In  the  statute 
requiring  a  bell  to  be  rung  or  a  whistle  to 
be  sounded  at  least  80  rods  from  where  a 
railway  crosses  a  traveled  road  or  street 
applies  to  highway  or  public  highway,  with- 
out regard  to  whether  they  have  been  legal- 
ly laid  out  or  dedicated  as  such,  but  does 
not  Include  private  farm  crossings.  Csech 
T.  Great  Northern  By.  Co.,  70  N.  W.  791,  792. 


68  BClnn.  86«  88  L.  B.  A.  802,  64  Am.  St  Bep. 
452. 


TBJLVBLED  WAT. 

The  ''traveled  way"  which  It  Is  the  duty 
of  borough  authorities  to  keep  In  a  reason- 
able condition  Is  the  part  of  the  road  that 
the  borough  has  laid  out  and  provided  for 
public  traveL  Nudd  v.  Borough  of  Lans- 
downe,  42  AU.  474,  190  Pa.  89. 

Evidence  that  persons  had  been  accus- 
tomed to  pass  over  a  railroad  bridge,  at  each 
end  of  which  there  was  a  notice  to  keep  oft 
showed  that  such  bridge  was  not  a  "traveled 
way,"  within  the  statute  providing  that  fail- 
ure to  give  signals  at  such  a  place  is  negli- 
gence per  se.  Blngstaff  v.  Lancaster  ft  a 
By.  Co.,  48  S.  B.  22,  24,  64  8.  C.  546. 

TBJLWLEWL  ON  HIOHWAT. 

One  who  received  an  injury  while  cross- 
ing planking  placed  over  a  gutter  within  the 
located  limits  of  a  public  street,  but  outside 
of  the  wrought  portion  thereof,  put  there 
to  facilitate  access  from  the  street  and  pri- 
vate way  or  court,  is  not  a  traveler  upon  the 
street,  within  the  meaning  of  Bev.  St  c  18^ 
S(  40,  66,  giving  travelers  injured  upon  high- 
ways, etc,  an  action  against  the  town  for 
failure  to  keep  it  tn  repair.  Philbrlck  y.  In- 
habitants of  Pittiton,  63  Me.  477,  478. 

"Traveler,"  as  used  in  the  Maine  act 
giving  a  right  of  action  to  trayelers  injured 
on  a  defective  highway,  does  not  include  one 
going  from  his  dwelling  to  his  water-closet 
by  passing  into  the  highway  around  the  end 
of  a  drain  in  process  of  excavation.  Leslie 
V.  City  of  Lewlston,  62  Me.  468»  470. 

A  trespasser  who  reaches  the  middle  of 
a  street  crossing  from  ties,  either  up  or  down 
the  railroad,  is  in  no  sense  of  the  word  a 
'^traveler"  from  the  street,  approaching  dan- 
ger, and  about  to  exercise  a  right  common  to 
the  public,  that  of  crossing  the  railroad,  so 
as  to  have  the  question  of  his  contributoiy 
negligence  affected  by  the  fact  that  the  gates 
at  the  side  of  the  crossing  are  up  and  the 
watchman  gives  no  signal.  Matthews  v. 
Philadelphia  ft  B.  B.  Co.,  28  Atl.  986^  937, 
161  Pa.  2a 

'^Traveler,"  as  used  in  Bev.  St  c  25,  I 
1,  providing  that  towns  shall  keep  all  high- 
ways, etc.,  safe  and  convenient  for  travel- 
ers passing  along  and  upon  them  with  their 
horses,  teams,  and  carriages,  should  not  be 
construed  to  mean  only  persons  with  horses, 
teams,  and  carriages,  but  may  include  a 
person  with  an  elephant  Gregory  v.  In- 
habitants of  Adams,  80  Mass.  (1^  Gray)  242, 
247. 

Am  Affeoted  by  tempermgy  stoy. 

A  person  lawfully  passilig  on  the  street 
does  not  cease  to  be  a  tiavelei;  so  as  to  he- 
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come  an  Intruder,  by  stopping  on  tbe  door- 
sill  of  a  house  fronting  on  the  street  for  the 
purpose  of  adjusting  his  shoe,  his  head  being 
within  the  lines  of  the  street,  and  receiving 
sn  iAJary  on  his  head  while  thus  occupied; 
tnd  hence  he  may  recoyer  where  the  injury 
was  caused  by  a  nuisance.  Murray  t.  Mc- 
Sliane,  52  Md.  217,  226,  86  Am.  Rep.  867. 

A  person  Journeying  on  a  highway  does 
not  necessarily  forfeit  his  rights  as  a  trayel- 
er,  within  the  meaning  of  Gen.  St  c.  44,  | 
22,  giving  a  right  of  action  to  travelers  on 
a  highway,  by  st<H>Plnsr  to  pick  berries  by 
the  wayside.  Britton  v.  Inhabitants  of  Cum- 
mhigton,  107  Mass.  847,  852. 

The  word  'ixavelers,*'  in  the  Massacho- 
letts  statute  Imposing  a  duty  upon  municipal 
corporations  of  keeping  all  highways  with- 
In  their  limits  in  such  state  of  r^;>alr  that 
they  may  at  all  times  be  safe  and  convenient 
for  travelers  passing  along  or  upon  them, 
was  construed  in  Blodgett  v.  City  of  Boston, 
90  Mass.  (8  Allen)  237,  to  include  every  one 
who  had  occasion  to  pass  over  the  highway 
for  any  purpose  of  business,  convenience,  or 
pleasure.  A  person  was  still  a  traveler  on 
a  street,  though  he  had  stopped  a  moment 
for  a  drink  from  a  hydrant  situated  Just 
within  a  lot  Duffy  v.  City  of  Dubuque,  18 
N.  W.  900,  902,  63  Iowa,  171,  50  Am.  Bep. 
743. 

rrravellng,"  aa  used  in  a  statute  giving 
an  action  tn  favor  of  persons  injured  while 
traveling  upon  the  highway.  Implies  the  use 
of  the  highway  for  the  purposes  for  which 
highways  are  constructed,  and  only  applies 
to  persons  thereon  while  they  are  so  using 
the  highway;  but  a  person  does  not  cease  to 
be  traveling  merely  by  lingering  or  stopping  a 
moment  on  the  way.  Hardy  ▼.  Town  of 
Keene,  62  N.  H.  870,  377. 

A  person  is  'traveling  upon  th*  high- 
way," within  the  meaning  of  Gen.  St  c  69, 
I  1,  giving  an  action  against  the  town  in 
favor  of  persona  injured  while  upon  the  high- 
way, when  he  is  making  a  reasonable  use  of 
the  highway  as  a  way;  and  such  use  does 
not  cease  because  of  a  short  stop  on  the 
street  Vamey  v.  City  of  Manchest^,  58  N. 
a  480, 481, 40  Am.  Bep.  502. 

The  person  who  fastens  his  horse  and 
wagon  at  the  side  of  the  highway  is  not 
'^vellng,"  within  the  meaning  of  a  statute 
giving  an  action  for  injuries  to  persons  trav- 
eling on  a  highway  from  negligence  of  the 
town,  etc.  Cummings  v.  Town  of  Center 
Harbor,  57  N.  H.  17,  19. 

The  passage  of  a  traveler  along  the  high- 
way is  not,  as  a  rule,  continuous  between 
die  extreme  points  of  his  Journey.  The  de- 
mands of  his  business  oftentimes  compel  him 
to  withdraw  temporarily  from  the  limits  of 
the  road.  The  dwelling  house,  the  post  of- 
lc%  the  store,  the  gristmill,  the  blacksmith's 


sh<9,  the  inn,  and  the  watering  trough  quite 
often  stand  a  little  aside,  and  accessible 
from  the  highway.  To  visit  one  or  the  other 
of  these  is  the  occasion  for  the  passage  upon 
it  Those  who  maintain  it  expect  the  travel- 
er to  draw  aside  for  business  or  pleasure  at 
these  several  places  and  return  to  it  In- 
deed, these  temporary,  x)erhaps  momentary, 
withdrawals  from  and  stoppages  outside  of 
its  limits,  with  the  Intent  to  return  to  it  and 
pursue  the  Journey,  are  so  absolutely  neces- 
sary to  the  beneficial  and  convenient  use  of 
it  by  the  public,  that  they  should  be  con- 
sidered as  necessary  incidents  to  a  passage 
over  the  road.  And  the  court  held  that, 
though  the  statute  requiring  towns  obliged 
to  maintain  any  bridge  to  erect  and  maintain 
a  good  and  sufficient  railing  or  fence  on  the 
side  thereof,  and  providing  that,  if  any  per- 
son shall  suffer  any  damage  In  his  property 
by  reason  of  the  want  of  such  railing,  or 
fence,  such  town  shall  pay  to  him  Just  dam- 
ages, was  intended  to  promote  the  comfort 
and  convenience  and  insure  the  safety  of 
travelers,  the  town  was  not  exempt  from  li- 
ability or  damage  to  a  runaway  team  result- 
ing from  a  neglect  to  maintain  a  sufficient 
railing  along  a  bridge,  because  the  team 
started  to  run  away  from  a  point  on  the 
owner's  premises  and  outside  the  limits  of 
the  highway.  Ward  v.  Town  of  North 
Haven,  48  Conn.  148,  164. 

Am  deteraiimed  hj  purpose. 

A  person  using  a  highway  simply  for  the 
purpose  of  play  is  not  a  ••traveler,"  within 
the  statute  giving  travelers  an  action  for 
injuries  received  on  defective  highways. 
Blodgett  V.  City  of  Boston,  00  Mass.  (8  Al- 
len) 237,  238;  Tighe  v.  City  of  Lowell,  119 
Mass.  472. 

A  girl  passing  on  a  sidewalk  on  her  re- 
turn from  school  is  a  ••traveler,*'  within  the 
meaning  of  a  statute  giving  an  action  to 
travelers  injured  on  a  defective  highway. 
Stinson  V.  City  of  Gardiner,  42  Me.  248,  255, 
Dec.  281. 


"Traveler,"  as  used  in  a  statute  giving 
an  action  to  travelers  injured  on  a  defective 
highway,  includes  every  one,  whatever  may 
be  his  age  or  condition,  who  has  occasion  to 
pass  over  the  highway  for  any  purpose  of 
business,  convenience,  or  pleasure.  Hlggin- 
son  V.  Inhabitants  of  Town  of  Nahant,  93 
Mass.  (11  Allen)  530,  585. 

A  person  passing  from  place  to  place  on 
a  sidewalk  is  a  •traveler"  thereon,  whether 
going  for  business  or  pleasure.  The  follow- 
ing and  guiding  of  a  rolling  hoop  by  a  little 
girl  on  a  sidewalk  did  not  make  her  any  the 
less  a  traveler.  Beed  v.  City  of  Madison,  53 
N.  W.  547,  549,  88  Wis.  171.  17  L.  B.  A.  733. 

••Traveler,"  as  used  in  determining  the 
liability  of  a  city  for  negligence  or  for  In- 
Juiles  on  Its  streets  to  travelers*  will  not  be 
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given  a  narrow  and  refttricted  meaning,  but 
embraces  all  those  who  are  making  an  ap- 
propriate and  legltin:iate  nse  of  the  street, 
and  one  which  was  within  the  contemplation 
of  the  city  when  the  right  to  nse  such  street 
was  granted.  City  of  Kansas  City  t.  Orr, 
61  Pac.  397,  398,  62  Kan.  61,  60  L.  R.  A.  783. 

•Travelers,"  as  used  in  the  statute  re- 
quiring that  a  public  highway  shall  be  safe 
and  conyenient  for  trayelers  with  horses, 
teams,  and  carriages,  means  those  trayeling 
for  some  purpose  or  other  for  which  streets 
are  required  to  be  constructed  and  kept 
in  repair.  A  person  may  be  a  traveler,  and 
not  such  within  the  contemplation  of  the 
statute.  He  may  be  within  or  without  the 
protection  of  the  statute^  and  still  a  traveler, 
depending  on  whether  his  use  of  the  high- 
way or  street  is  a  legitimate  one  or  not 
Hence  one  using  the  highway  for  the  pur- 
pose of  racing  was  not  a  traveler  within 
the  meaning  of  the  statute,  not  because 
racing  horses  is  an  unlawful  thing,  but  be- 
cause it  was  a  purpose  for  which  the  street 
was  not  designed  to  be  used.  If  the  person 
had  been  on  his  way  to  his  business  house 
or  home,  or  had  been  out  riding  for  pleasure 
or  recreation,  and  while  so  doing  had  speed- 
ed his  horse  to  keep  up  with  or  pass  other 
teams  on  the  road,  he  might  still  have  been 
a  traveler  within  the  protection  of  the  stat- 
ute, for  in  such  case  the  racing  might  have 
been  an  incidental  or  casual  thing;  but 
where  a  person  used  a  highway  solely  for 
the  purpose  of  horse  racing  in  the  same  man- 
ner he  would  have  used  it  if  a  race  course, 
fitted  and  designed  for  the  purpose,  he  is  not 
a  traveler.  McCarthy  v.  City  of  Portland,  67 
Me.  167,  168^  24  Am.  Rep.  23. 

A  person  walking  a  short  distance  in  the 
public  highway  simply  for  exercise  on  a 
Sunday  evening,  with  no  purpose  of  going 
to  or  stopping  at  any  place  but  his  own 
house,  or  of  passing  from  one  dty  or  town 
to  another,  is  not  a  traveler  within  the 
meaning  of  a  statute  forbidding  traveling  on 
Sunday,  but  is  a  traveler  within  the  meaning 
of  a  word  used  in  a  statute  giving  an  ac- 
tion to  travelers  injured  by  defective  high- 
ways. Hamilton  ▼.  City  of  Boston*  96  Mass. 
<14  Allen)  475,  484. 

TBAVSLnrO  AOEHT* 

As  operative,  see  "Operative.'* 

TRAVEUKG  FROM  PI.AOB  TO  KJLOB. 

"Traveling  from  place  to  place,*'  as  used 
in  Rev.  St  1895,  art  5049,  requiring  spe- 
cialists traveling  from  place  to  place  in  the 
practice  of  their  profession  to  pay  a  certain 
tax  in  each  county  in  which  they  practice, 
dees  not  include  one  having  two  places  of 
business,  and  dividing  his  time  between  the 
two,  and  attending  professional  calls  in  oth- 
er counties.  Hah-ston  y.  State,  37  S.  W. 
868^  86  Tex.  Cr.  R.  47a 


TBAvsLnro  nr  oomnnrAHOB. 

An  accident  policy,  which  provided  tbat 
the  insurer  should  be  liable  for  all  injuries 
received  by  the  Insured  while  "traveling  in 
a  public  or  private  conveyance,"  meant,  not 
only  while  actually  in  some  conveyanceb 
but  while  passing  from  one  conveyance  t» 
another  on  a  journey.  Northrup  v.  Railway 
Pass.  Assur.  Co.,  43  N.  Y.  616^  619^  3  Am. 
Repi  724. 

TBAVEUKO  MEBOHAHT. 

The  term  "trnveling  merchant,**  as  used 
in  Act  March  27,  1848,  forbidding  any  person 
from  selling  goods  as  a  traveling  merchant, 
means  one  who  goes  about  with  goods  mak- 
ing sales,  and  it  is  not  a  violation  of  the  act 
to  travel  from  farm  to  farm,  exchanging  the 
goods  of  a  merchant  for  farm  produce;  bat 
taking  orders  for  goods  while  traveling 
through  the  country,  and  afterwards  deliver- 
ing the  goods  and  taking  pay,  is  a  violatloD 
of  the  statute.  Commonwealth  ▼•  Ddson,  2 
Pa.  Co.  Ct  R  377,  879. 

TRAVEUNG  PEDDLER. 

In  an  ordinance  of  a  town,  passed  pursu- 
ant to  Elliott* s  Supp.  I  826,  to  prohibit  ped- 
dling within  the  corporate  limits  without  a 
license,  the  term  '^traveling  peddler,*'  applies 
to  all  who  travel  from  house  to  house  in  the 
town  for  the  purpose  of  vending  merchan- 
dise, without  regard  to  their  place  of  resi- 
denca  Martin  v.  Town  of  Rosedale,  29  N. 
B.  410,  411,  130  Ind.  109. 

TRAVEUKO  8AX.E8MEH. 

See,  also,  "Commercial  Traveler**;  "Drom- 

mer." 
As  engaged  in  interstate  commerce,  see 

"Interstate  Commerce.'* 

One  emplojred  by  wholesale  dealers  In 
dry  goods,  paying  his  own  expenses  and  re- 
ceiving house  and  road  commissions,  bis 
compensation  being  entirely  by  commlssionB 
on  approved  sales,  whether  made  upon  the 
road  or  at  the  house,  by  him  or  any  one  to 
customers  whom  he  had  secured.  Is  a  travel- 
ing salesman.  Mulholland  v.  Wood,  81  AtL 
248,  249,  166  Pa.  486. 

A  traveling  salesman  Is  one  who  exbib> 
its  samples  of,  and  takes  orders  from  pm^ 
chasers  for,  his  employer's  goods,  and  is  not 
In  a  popular  sense  a  broker  or  factor,  though 
he  may  be  compensated  for  his  services  by 
commissions  on  the  sales  so  effected  by  him. 
Appeal  of  Corr,  27  Aa  681,  682,  167  Pa.  133. 

An  agent  of  a  firm,  who  goes  from  town 
to  town  in  the  state  exhibiting  nmples  of 
goods  and  taking  orders  on  his  en^^loyer  for 
sach  goods  from  consumers,  is  a  "traveling 
salesman,"  within  Act  Dec  14,  1896,  prohib- 
iting town  authorities  from  collecting  a  U- 
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cenat  from  any  traveliiig  ii>1e«man.  L^  B. 
Prict  Ok  t.  GUy  of  Atlanta.  81  8.  B.  619, 
€23, 105  6a.  86H. 

As  tUvk,  lab^vav,  eto. 

8m  "Clerk";  "Bmploy4'';  ••Laborer*; 
•^Operative";  "Servanr*;  'Tradeiv- 
Tradeeman";  •'Workman.*' 

TRAVEXiniO  TEXDOBS, 

A  traveUnf  Tendor  ia  one  wko  carries 
about  with  blm  the  artidea  of  merdiandiae 
wblcb  he  aella;  that  ia  to  say,  he  baa  with 
blm  the  identical  merchandise  he  sells,  and 
deliTsrs  the  same  at  the  time  of  8ale--hls 
vocation  difTerinf  in  this  respect  from  that 
of  the  commercial  drummer,  who  carries 
oBly  samples  of  his  wares,  which  he  exhibits, 
and  tikes  orders  f w  future  delivery.  Pegues 
y.  Bay,  28  South.  904,  90S,  60  La.  Ann.  574. 

Where  a  statute  in  relation  to  hawkers 
and  peddlers  taxed  •tiayeling  yendors,"  the 
Btatote  included  vendors  traveling  from  place 
to  pbice  within  the  limits  of  the  same  town, 
and  was  not  Umited  to  vendors  traveling 
from  one  town  or  place  to  another.  An- 
drews V.  White,  82  Me.  888,  889. 

TRAVERSE. 

See  "Special  Traverse.* 

A  ••traverse"  is  a  denial  by  a  party  of 
facts  alleged  in  an  adverse  pleading,  if  they 
be  presmnptlyely  within  his  knowledge,  or 
a  denial  that  he  has  sufDcient  knowledge  or 
Information  to  form  a  belief  concerning 
them,  if  they  be  not  presumptively  within 
his  knowledge;  Code,  S  113;  Dickinson  v. 
Gray  (Ky.)  9  a  W.  281,  282. 

TREASON. 

'Treason**  is  defined  in  the  United  States 
Oonatitutlon  as  only  consistiDg  in  levying 
war  against  the  United  States,  or  adhering 
to  their  enemies,  giving  them  aid  and  com- 
fort "No  other  acts  can  be  declared  to  con- 
stitate  the  offense.  Congress  can  neither  ex- 
tend nor  restrict  nor  define  the  crime."  Unit- 
ed States  T.  Oreathouse  (U.  S.)  26  Fed.  Gas. 
18,  2t 

"Treason"  is  a  breach  of  allegiance,  and 
can  be  committed  by  him  only  who  owes 
allegiance,  either  perpetual  or  temporary. 
Tonng  V.  United  States,  97  U.  S.  89,  62,  24 
U  Ed.  902,  998  (citing  United  States  v.  Wilt- 
berger.  IS  U.  8.  [6  Wheat]  76,  96,  6  L.  Bd. 
87). 

IVeasen  against  the  United  States,  con- 
■iatinf  ef  levying  war  against  them,  requires 
aa  aasenblage  ef  men  ready  to  act  and  with 
u  intent  to  do  some  treasonable  act,  and 


armed  in  warlike  manner,  or  else  assembled 
in  such  numbers  as  to  supersede  the  neces- 
sity of  arms.  United  States  v.  BoUaoan  (U. 
&)  24  Fed.  Oaa.  U88,  U98. 

Chief  Justice  Marshall,  in  deOnlng  •trea- 
son" on  the  trial  of  Burr,  said:  •'It  is  not 
enough  to  be  leagued  in  the  conspiracy  and 
that  war  be  levied,  but  It  is  also  necessary 
to  perform  a  part  That  part  Is  the  act  of 
levying  war.  That  part,  it  is  true,  may  be 
minute.  It  may  not  be  the  actual  appear- 
ance in  arms,  and  it  may  be  remote  from 
the  scene  of  action;  that  is,  trom  the  place 
where  the  army  is  assembled.  But  it  must 
be  a  part,  and  that  part  must  be  performed 
by  a  person  who  is  leagued  in  the  conspiracy. 
This  part;  however  minute  or  remote,  consti- 
tutes the  overt  act,  of  which  alone  the 
person  who  performs  it  can  he  convicted.'* 
United  States  v.  Oreathouse  (U.  8.)  26  Fed. 
Gas.  18,  21. 

Treason  against  the  United  States  is  de- 
fined by  the  Ck>nstltutlon  itself.  Ck>ngress  has 
no  power  to  enlarge,  restrain,  construe^  or 
define  the  offense.  The  construction  is  in- 
trusted to  the  court  alone.  By  this  instru- 
ment it  is  declared  that  •'treason  against 
the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort" 
What  constitutes  levying  war  against  the 
government  is  a  question  which  has  been  the 
subject  of  much  discussion,  whenever  an  in- 
dictment has  been  tried  under  this  article 
of  the  Constitution.  The  levying  of  war  is 
not  necessarily  to  be  Judged  of  alone  by 
the  number  or  array  of  troops,  but  there 
must  be  a  conspiracy  to  resist  by  force, 
and  an  actual  resistance  by  force  of  arms, 
or  intimidation  by  numbers.  The  conspiracy 
and  Insurrection  connected  with  it  must  be 
to  effect  something  of  a  public  nature,  to 
overthrow  the  government,  or  to  nullify  some 
law  of  the  United  States  and  totally  to  hin- 
der its  execution  or  compel  its  repeal.  A 
conspiracy  to  resist  by  force  the  execution  of 
a  law  In  particular  instances  only,  a  con- 
spiracy for  a  personal  or  private,  as  distin- 
guished from  a  public  and  national,  purpose, 
is  not  treason,  however  great  the  violence 
or  force  or  numbers  of  the  conspirators  may 
be.  So  where  a  number  of  citizens  in  a  free 
state  collected  together  to  prevent  the  en- 
forcement of  the  fugitive  slave  law  and  the 
return  of  the  escaped  slave  to  his  master  in  a 
slave  state,  the  question  whether  such  in- 
dividuals were  levying  war  against  the  Unit- 
ed States  was  submitted  to  the  jury,  who 
found  for  the  defendants.  United  States  v. 
Hanway  (U.  S.)  26  Fed.  Oas.  106,  126. 

A  levying  of  war,  without  having  re- 
course to  rules  of  construction  or  artificial 
reasoning,  wohld  seem  to  be  nothing  short 
of  the  employment,  or  at  least  of  the  embody- 
ing, of  a  military  force,  armed  and  arrayed 
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In  m  warlike  manner,  for  the  pnrpose  of 
forcibly  subverting  the  government,  dismem- 
bering the  Union,  or  destroying  the  legisla- 
tive functions  of  Congress.  These  troops 
should  be  so  armed  and  so  directed  as  to 
leave  no  doubt  that  the  United  States  or  their 
government  were  the  immediate  object  of  the 
attack.  The  act  of  resisting  the  embaigo 
law  by  taking  away  from  the  United  States 
officers  and  soldiers  a  raft  of  timber  which 
bad  been  seized  by  the  collector,  though  done 
by  a  considerable  force  and  by  the  firing  of 
guns,  and  thereby  intimidating  the  collector 
and  troops,  does  not  constitute  a  levying  of 
war,  or  the  offense  of  treason.  United  States 
V.  Hoxie  (U.  S.)  26  Fed.  Cas.  897,  Sd8. 

On  an  indictment  for  treason  in  adhering 
to  the  enemy,  charging  the  defendant  with 
going  from  the  British  squadron  to  the  state 
of  Delaware,  with  intention  to  procure  provi- 
sions for  the  squadron,  the  going  from  the 
British  squadron  to  the  shore  for  the  purpose 
of  procuring  peaceable  provisions  for  the 
enemy  did  not  amount  to  treason*  as  this 
conduct  rested  in  intention,  which  is  not 
punishable.  United  States  v.  Pryor  (U.  &) 
27  Fed.  Gas.  628,  629. 

"Treason,  felony,  or  other  crime,"  as 
used  in  Ck>nst  U.  S.  art  4,  cL  2,  declaring 
that  if  a  person,  charged  in  any  state  with 
treason,  felony,  or  other  crime,  shall  flee 
from  Justice  and  shall  be  found  in  another 
state,  he  shall,  on  demand  of  the  executive 
authority  of  the  st^te  from  which  he  fled, 
be  delivered  up  to  be  removed  to  the  state 
having  Jurisdiction  of  the  crlme,>  means 
every  offense  forbidden  and  made  punisha- 
ble by  law  in  the  state  where  the  offense  was 
committed.  Commonwealth  of  Kentucky  v. 
Dennlson,  65  U.  S.  (24  How.)  66,  99,  16  U  Ed. 
717;  People  v.  Donohue.  84  N.  Y.  438,  441; 
Barranger  v.  Baum,  30  S.  B.  624,  528,  103  Ga. 
465,  68  Am.  St  Rep.  113;  In  re  Hughes,  61 
N.  C.  57,  64;  Hyatt  v.  People,  23  Sup.  Ct 
456,  461,  188  U.  S.  691,  47  L.  Ed.  657  (citing 
Kentucky  v.  Dennlson,  65  U.  S.  [24  How.] 
66^  16  L.  Ed.  717). 

TREASURE. 

A  treasure  is  a  thing  hidden  or  buried  In 
the  earth,  on  which  no  one  can  prove  his 
property,  and  which  is  discovered  by  chance. 
Civ.  Code  l4U  1900,  art  8428. 

*fREASUBE  TBOVB. 

"Treasure  trove"  is  where  any  money  Is 
found  hid  in  the  earth,  but  not  lying  on  the 
ground,  and  no  man  knows  to  whom  it  be- 
longs. Sovem  V.  Yoran,  20  Pac.  100,  103,  16 
Or.  269;  Llvermore  v.  White,  74  Me.  452,  456^ 
43  Am.  Rep.  600. 

It  is  not  treasure  trove  if  the  owner  can 
be  known,  nor  though  he  be  dead,  for  his 


executor  or  administrator  shall  have  tt  Llv- 
ermore T.  White,  74  Me.  462,  456»  43  Am. 
Bep.  600. 

•Treasure  trove,"  which  la  commonly 
deflned  as  gold  or  silver  hidden  In  the 
ground,  may  in  our  commercial  day  be  taken 
to  include  paper  representations,  especially 
when  they  are  found  hidden  with  both  of 
these  precious  metals;  and  it  is  not  neces- 
sary that  the  hiding  should  be  in  the  ground. 
Huthmacher  ▼.  Harris'  Adm'rs,  88  Pa.  (? 
Wright)  401,  489,  80  Am.  Dec.  602. 

TBEAStJBEB. 

See  "Deputy  Treasurer";  'Town  Treas- 
urer." 

Worcester  d^nes  the  word  **trea8urar" 
ae  "one  having  charge  of  the  money,  funds,  or 
revenue  of  a  society,  corporation,  state,  or 
nation."  Abbott,  in  his  Law  Dictionary,  more 
pointedly  deflnes  it  as  "the  style  or  title  of 
an  officer  to  whom  funds  are  committed  to  be 
kept  or  disbursed.  The  function  is  much  the 
same  in  all  cases — to  take  charge  of  the  funds 
or  revenues  as  they  come  in,  keep  them  safe- 
ly, and  make  payments  from  them  as  required 
from  time  to  time."  As  used  In  an  indictment 
charging  an  officer  with  the  embesslement  of 
moneys  intrusted  to  him  as  treasure,  it  U 
equivalent  to  a  charge  that  the  funds  were  in- 
trusted to  him  for  safe-keeping  or  disburse- 
ment, as  required  by  Rev.  St  S  903.  State  ▼. 
Barnes,  8  South.  93,  96,  38  La.  Ann.  986L 

A  public  treasurer  is  one  who  receives 
public  moneys,  keeps  them  in  his  charge,  and 
disburses  them  upon  pro];)er  orders.  Mutual 
Life  Ins.  Co.  of  New  York  ▼.  Martien,  71  Pac 
470.  471,  27  Mont  437. 

<*Treasurer,"  as  used  in  Oonst  OaL  art 
11,  I  16,  providing  that  all  moneys  of  any 
municipal  corporation,  coming  into  the  hands 
of  any  officer  thereof,  shall  immediately  be 
deposited  with  the  treasurer  or  other  legal 
depositary  to  the  credit  of  such  corporation, 
means  the  custodian  of  public  money;  and 
he'  is  a  public  officer.  Yarnell  v.  City  of  Los 
Angeles.  25  Pac.  767,  768,  87  Cal.  603. 

Where  a  few  persons  assemble  and  form 
a  voluntary  society  to  raise  money  to  be  ap- 
propriated to  some  specific  object,  and  choose 
one  of  their  members  to  be  their  treasurer, 
the  meaning  of  the  word  "treasurer^  would 
imply  that  he  held  their  funds  for  their  use, 
to  be  appropriated  according  to  their  order. 
He  would  be  a  trustee  for  them,  and  account- 
able to  them.  Weld  v.  May,  63  Masa  (9 
Gush.)  181,  189. 

The  treasurer  of  a  corporation  is  the  one 
who  holds  or  keeps  the  treasury.  His  duty 
is  to  receive  and  guard  its  funds,  to  expend 
them,  not  at  his  own  whim,  or  upon  his  own 
Judgment,  but  as  directed  by  those  vestiid 
with  the  authority  under  its  law;  and  while 
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It  is  possible  tliat  a  check  drawn  fraudulently 
by  a  treasQier  alone,  where  counter  signature 
of  another  officer  was  required,  on  the  faith 
of  which  some  Innocent  third  person  may 
have  acted  to  his  detriment,  might  be  binding 
DO  the  corporation,  such  a  recognition  of  the 
power  of  a  treasurer  Is  the  extreme  limit  to 
which  this  power  would  be  carried  by  Impli- 
cation. In  re  HlUward-CUir  Cracker  Ck>r*s 
Bstate,  28  AtL  1072,  1074,  161  Pa.  167. 

The  term  '^treasurer,"  as  used  In  the  title 
relating  to  prlyate  corporations,  shall  mean 
tile  officer  who  has  the  care  and  custody  of 
the  funds  of  the  corporation,  by  whatever 
name  he  is  designated.    V.  &  1894^  867& 

TBEA8UBT. 

''Treasury,'*  as  used  throughout  the  Ar- 
kansas Constitution,  means  the  state  treas- 
ury, and  not  a  county  treasury.  Straub  t. 
Gordon,  27  Ark.  625,  62& 

The  word  ^treasury,"  as  used  in  Comp. 
Laws,  S  5771,  which  provides  for  the  pimlsh- 
ment  of  any  officer,  clerk,  or  other  person 
employed  in  the  "treasury"  of  the  state  who 
shall  commit  any  fraud  or  embeszlement 
therein,  "is  not  to  be  understood  as  descrip- 
tive of  the  particular  building  within  which 
the  treasurer  keeps  his  principal  office  or 
place  of  official  business;  but  moneys  are  to 
be  considered  as  in  the  state  treasury  when- 
ever and  wherever  they  are  in  the  official 
custody  of  the  treasurer,  or  subject  to  his 
direction  or  control."  People  v.  McKinney, 
10  Mich.  64,  86L 

TREASITRT  HOTB. 

As  cash,  see  "Cash.** 
As  money,  see  "Money.** 
As  promissory   note,    see   'Tromlssory 
Note." 

A  '^easury  note^'  is  a  bill  circulating 
as  money  by  authority  of  the  general  gov- 
ernment; and  this  is  also  a  sufficient  desig- 
nation of  the  species  of  money  to  constitute 
a  valid  description  of  the  property  in  an  in* 
dictment  for  robbery.  Brown  T.  Btate^  25 
Sonth.  182,  184,  120  Ala.  842. 


TREAT. 

Gen.  St  p.  882,  |  16,  providing  that  If 
any  party  obtaining  a  verdict  in  his  favor 
shall,  during  the  term  of  court  in  which  such 
▼erdict  is  obtained,  give  to  one  of  the  Jurors 
in  such  case,  knowing  him  to  be  such,  any 
victoals  or  drink  ''by  way  of  treat,"  etc., 
means  something  distinct  from  the  ordinary 
exercise  of  friendly  hospitality,  and  does  not 
forbid  such  acts  of  hospitality  in  the  inter- 
conrse  of  friends  as  would  be  usual  and  or- 
dinary, but  was  designed  to  apply  to  some- 


thing of  a  different  character,  to  an  enter- 
tainment or  treat  which  suggests  the  idea 
of  convivial  enjoyment  and  fellowship,  rath- 
er'^than  the  customary  hospitalities  of  dally 
life.  Carlisle  v.  Town  of  Sheldon,  38  Yt  440, 
44S. 


TREATMENT. 

See    "Inhuman    Treatment*;    **Medical 

Treatment." 
Treatment  endangering  life,  see  "Bndan* 

ger." 


TREATY. 

A  treaty  is  a  contract  between  nations. 
Goetse  v.  United  States  (U.  &)  108  Fed.  72, 
79.. 

A  treaty  impUes  political  relations. 
Mai^s  V.  United  States,  16  Sup.  Ot  476^  478^ 
161  U.  8.  297,  40  L.  Bd.  70a 

"Treaty,"  in  the  Uw  of  natk>ns»  "is  an 
agreement  or  contract  between  two  or  more 
nations  or  sovereigns,  entered  into  by  agents 
appointed  for  that  purpose,  and  duly  sanc- 
tioned by  the  supreme  powers  of  the  respec^ 
tive  parties."  Cherokee  Nation  v.  Georgia, 
80  U.  S.  (5  Pet)  1,  00,  8  L.  Bd.  25. 

A  treaty  is  a  compact  formed  between 
two  nations  or  communities  having  the  right 
of  self-government  The  only  requisite  is 
that  each  of  the  contracting  parties  shall 
possess  the  right  of  self-government  and  the 
power  to  perform  the  stipulations  of  the 
treaty.  Worcester  v.  Georgia,  81  U.  S.  (6 
Pet)  515,  581,  8  L.  Bd.  488. 

A  treaty  "is  a  contract  between  inde- 
pendent nations,  depending  for  the  enforce- 
ment of  its  provisions  on  the  interest  and 
honor  of  the  governments  which  are  parties 
to  it  If  these  fail,  its  infractions  become 
the  subject  of  international  negotiations  and 
reclamations,  so  far  as  the  injured  chooses 
to  seek  redress,  which  may  in  the  end  be  en- 
forced by  actual  war."  Bdye  v.  Robertson, 
5  Sup.  Ct  247,  254,  112  U.  S.  580,  28  L.  Ed. 
79& 

A  treaty  is  a  contract  and  hence  is  to 
be  construed  on  principles  similar  to  those 
applied  to  other  articles.  Anything  neces- 
sarily Implied  is  as  though  inserted.  Adri- 
ance  v.  Lagrave,  59  N.  Y.  110,  115,  17  Am. 
Rep.  817. 

A  treaty  is  usually  a  contract  between 
the  parties.  It  may,  however,  be  so  framed 
as  to  accomplish  this  purpose  without  any 
further  act  If  the  language  used  be  suitable, 
and  the  purpose  be  such  as  may  be  thus  ac- 
complished. In  the  United  States  a  treaty  Is 
to  be  regarded  as  the  supreme  law,  and  op- 
erative as  such  when  the  stipulatioQii  do  not 
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import  m  contract  to  be  performed.    Little 
y.  Watson,  82  Me.  214,  223,  224. 

The  terms  ••treaty"  and  "convention,**  as 
used  In  Key.  St  U.  S.  S  2116,  providing  that 
no  purchase,  grant,  lease,  or  other  convey- 
ance of  lands  from  an  Indian  nation  shall 
be  valid,  unless  made  by  treaty  or  convention 
pursuant  to  the  Constitution,  are  employed  In 
the  sense  of  compacts  between  states  and  or- 
ganised communities  or  their  representatives. 
This  la  the  ordinary  signification  of  those 
words;  the  first  meaning  which  Is  suggested 
by  their  use.  This  is  not  doubted  as  to  the 
word  "treaty,"  and  scarcely  admissible  of 
doubt  as  to  the  word  ••convention,"  when 
used  in  connection  with  the  word  •'treaty." 
United  States  v.  Hunter  (U.  8.)  21  Fed.  616. 
6ia 

The  term  •treaties,"  In  the  clause  of  the 
Oonstltutlon  providing  that  the  Constitution 
and  the  laws  of  the  United  States  made  In 
pursuance  thereof  and  all  treaties  made  shall 
be  the  supreme  law  of  the  land.  Includes 
treaties  with  the  Indians,  adopted  prior  to 
the  adoption  of  the  Constitution,  lojigtord 
V.  Monteith,  1  Idaho,  612,  616. 

A  treaty— in  Latin,  •foedus" — ^Is  a  com- 
pact, made  with  a  view  to  the  public  welfare 
by  the  superior  power,  either  for  perpetuity 
or  for  a  considerable  time.  The  compacts 
which  have  temporary  matter  for  their  ob- 
jects are  called  ••agreements,"  ••conventions," 
and  •'pactions."  They  are  accomplished  by 
one  single  act,  and  not  by  repeated  acts. 
These  compacts  are  perfected  In  their  execu- 
tion once  for  all.  Treaties  receive  a  succes- 
sive execution,  whose  duration  equals  that  of 
the  treaty.  Public  treaties  can  only  be  made 
by  the  supreme  power,  by  sovereigns  who 
contract  In  the  name  of  the  state.  Thus  con- 
ventions made  between  sovereigns  affecting 
their  own  private  affairs,  and  those  between 
sovereigns  and  a  private  person,  are  not 
public  treaties.  The  public  compacts  called 
••conventions,"  •'articles  of  agreement,"  etc., 
when  they  are  made  between  sovereigns,  dif- 
fer from  treaties  only  in  their  object  Holmes 
V.  Jennlson,  30  U.  S.  (14  Pet)  540,  671,  10  L. 
Ed.  679,  618  (quoting  Vattel,  ff  152-154,  218). 

A  treaty  Is  a  written  contract  between 
sovereigns.  Its  terms  are  agreed  on,  and  It 
is  signed,  by  plenipotentiaries  or  commission- 
ers, who  are  the  authorized  agents  of  the 
contracting  powers;  but  after  such  agree- 
ment and  signatures  It  must  be  ratified  by 
the  governments,  and  the  ratifications  consti- 
tute the  delivery.  Up  to  that  time  It  is  In- 
choate, and  may  never  take  effect  Bx  parte 
Ortiz  (U.  S.)  100  Fed.  955,  962. 

As  between  contracting  sovereigns,  a 
treaty,  when  ratified,  relates  back  to  the 
time  of  signing,  as  the  stipulations  it  makes 
have  reference  to  the  then  existing  condi- 
tions. Bx  parte  Ortiz  (U.  S.)  100  Fed.  955, 
962. 


As  «  law  of  ike  ImadL 

•'A  treaty  is  primarily  m  compact  be- 
tween Independent  nations.  It  depends  for 
the  enforcement  of  its  provisions  on  the  in- 
terest and  the  honor  of  the  governments 
which  are  parties  to  it  If  these  fall,  its  in- 
fraction  becomes  the  subject  of  international 
negotiations  and  reclamations,  so  far  as  the 
injured  party  chooses  to  seek  redress,  which 
may  In  the  end  be  enforced  by  actual  war. 
It  Is  obvious  that  with  all  this  the  courts 
have  nothing  to  do  and  can  give  no  redress. 
But  a  treaty  may  also  contain  provisions 
which  confer  certain  rights  upon  the  citizens 
or  subjects  of  one  of  the  nations  residing  in 
territorial  limits  of  the  other,  which  partake 
of  the  nature  of  municipal  law,  and  which 
are  capable  of  enforcement  as  between  pri- 
vate parties  In  the  courts  of  the  country. 
The  Constitution  of  the  United  States  places 
such  provisions  as  these  In  the  same  cate- 
gory as  other  laws  of  Congress  by  its  dec- 
laration that  •this  Constitution  and  the  laws 
made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made  under  authority 
of  the  United  States,  shall  be  the  suproDoe 
law  of  the  land.'  A  treaty,  then,  is  a  law  of 
the  land,  as  an  act  of  Congress  Is,  whenever 
its  provisions  prescribe  a  rule  by  which  the 
rights  of  the  private  citizen  or  subject  may 
be  determined;  and  when  such  rights  are  of 
a  nature  to  be  enforced  In  a  court  of  jus- 
tice, the  court  resorts  to  the  treaty  for  a  rule 
of  decision  for  the  case  before  It  as  it  would 
to  a  statute."  Bdye  v.  Robertson,  6  Sup.  Ct 
247,  254,  112  U.  S.  580,  28  L.  Bd.  798  (cited 
in  Bx  parte  McCabe  [U.  S.]  46  Fed.  363,  12 
L.  B.  A.  589). 

In  Head  Money  Gases,  112  U.  8.  680, 
598,  6  Sup.  Ct  247,  254,  28  L.  Bd.  798,  the 
court  said:  "A  treaty  is  primarily  a  contract 
between  Independent  nations.  It  depends 
for  the  enforcement  of  Its  provisions  on  the 
interest  and  honor  of  the  governments  which 
are  parties  to  it  A  treaty,  then.  Is  the  law 
of  the  land,  as  an  act  of  Congress  Is,  when- 
ever its  provisions  prescribe  a  rule  by  which 
the  rights  of  the  private  citizen  or  subject 
may  be  determined."  La  Nlnfa  (U.  8.)  75 
Fed.  513,  518,  21  C.  C.  A.  434  (citing  Chew 
Heong  V.  United  States,  112  U.  S.  536,  640, 
565,  5  Sup.  Ct  255,  28  L.  Bd.  770). 

A  treaty  is  a  law  of  the  land,  as  an  act 
of  Ck>ngress  Is,  whenever  its  provisions  pre- 
scribe a  rule  by  which  the  rights  of  a  pri- 
vate citizen  or  subject  may  be  determined; 
and  when  such  rights  are  of  a  nature  to  be 
enforced  in  a  court  of  Justice,  that  court  re- 
sorts to  the  treaty  for  a  rule  of  decision  for 
the  case  before  it  as  it  would  to  a  statute. 
Bx  parte  McCabe  (U.  8.)  46  Fed.  863,  373. 

As  equivalent  to  a  lesislattTo  aet. 

A  treaty  is  primarily  a  contract  between 
two  or  more  independent  nations.  For  tiie 
infraction  of  its  provisions  a  remedy  must  be 
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lOQght  by  the  Injured  party  through  redama- 
tlons  upon  the  other.  By  the  Constitution  a 
treaty  is  placed  on  the  same  footing  and 
made  of  like  obligation  with  an  act  of  legis- 
lation. Whitney  y.  Robertson,  8  Sup.  Ct  468, 
458, 124  U.  S.  190, 81  L.  Ed.  886. 

A  treaty  Is  In  its  nature  a  contract  be- 
tween  two  nations,  and  not  a  legislatlTe  act 
It  does  not  of  Itself  generally  effect  the  ob- 
ject to  be  accomplished,  especially  so  far  as 
its  operation  is  infraterritorial,  but  is  carried 
Into  execution  by  the  sovereign  power  of  the 
respective  parties  to  the  Instrument  This 
Is  the  view  taken  of  a  treaty  In  Great  Bilt- 
aln,  but  in  the  United  States  a  different  prin- 
ciple is  established.  Our  Constitution  de- 
clares a  treaty  to  be  the  law  of  the  land.  It 
is  consequently  to  be  regarded  In  courts  of 
Justice  as  equivalent  to  an  act  of  the  Legisla- 
ture whenever  it  operates  of  itself  without 
the  aid  of  any  legislative  provision;  but 
when,  the  terms  of  the  stipulation  Import  a 
contract,  when  either  of  the  parties  enga- 
ges to  perform  a  particular  act,  the  treaty 
addresses  Itself  to  the  political,  not  the  judi- 
cial, department  and  the  Legislature  must 
execute  the  contract  before  it  can  become  a 
role  of  the  court  United  States  v.  Rauscher, 
7  Sup.  Ct  284,  239,  240,  119  U.  S.  407,  80  L. 
Ed.  425;  Same  v.  Watts  (U.  S.)  14  Fed.  180, 
131  {dttng  Foster  v.  Nellson,  27  U.  S.  [2  Pet] 
253,  7  L.  Bd.  415);  In  re  Ah  Lung  (U.  S.)  18 
Fed.  28,  29;  Commonwealth  v.  Hawes,  76 
Ky.  (13  Bush)  697,  702,  26  Am.  Bep.  242. 

TREBLE  COSTS. 

"Treble  costs,**  are  thrice  the  amount  of 
riagle  costs.  Crane  ▼.  Dod,  2  N.  J.  Law  (1 
Penning.)  340,  842. 

Where  "treble  costs"  are  allowed,  the 
costs  shotild  be  taxed  and  multiplied  by 
tiliree.  Mate  ▼.  Sparks,  6  N.  J.  Law  (2  South- 
ard) 613,  S16. 

According  to  the  Bnglish  practice,  double 
or  treble  costs  are  not  understood  to  mean 
twice  or  thrice  the  amount  of  single  costs, 
but  double  costs  consist  of  single  costs  and 
half  the  single  costs,  and  treble  costs  consist 
of  the  single  costs,  half  the  single  costs,  and 
half  of  that  half.  But  this  Is  not  in  prac- 
tice in  Pennsylvania.  Welsh  v.  Anthony,  16 
Pa.  (4  Harris)  264,  256. 

The  Bnglish  rule  of  taxation  of  treble 
costs  is  to  give  single,  half  single,  and  quar- 
ter single  costs.  It  has  not  been  adopted,  and 
Iti  insolvency  with  the  manifest  Intention  of 
the  Legislature  Is  a  decisive  objection  to  it 
But  the  fees  of  officers  are  not  to  be  trebled 
where  they  are  not  regularly  and  usually 
payable  by  the  defendant  With  this  excq^ 
don  he  is  entitled  to  treble  the  amount  of 
inch  costs  as  he  Is  entitled  to  charge  in  his 
bOl  Shoemaker  ▼.  Nesbitt  (Pa.)  2  Bawle, 
aOl.  203. 


If  a  statute  authorizes  "treble  costs," 
they  are  to  be  calculated  thus:  First  the 
common  costs;  second,  half  the  common 
costs;  and  then  half  of  the  latter.  Van  Au- 
len  V.  Decker,  2  N.  J.  Law  (1  Penning.)  108, 
112. 

Where  Judgment  is  rendered  for  treble 
costs,  It  is  not  necessary  to  state  the  first 
amount  of  the  single  costs  and  then  the 
trebled  sum.  It  is  sufficient  to  state  it  thus: 
"$49  being  treble  the  costs  and  charges  of 
plaintiff.  Davison  v.  Schooley,  10  N.  J.  Law 
(5  Halst)  146,  148. 

TREBUCKET. 

'Trebuckef  was  a  name  used  to  desig- 
nate the  "ducking  stool/'  and  it  is  spoken  of 
by  such  name  in  St  61  Hen.  III.  It  was  said 
by  Lord  Coke  to  "signify  a  stool  that  falls 
Into  a  pit  of.  water,"  whereas  the  last  In- 
strument that  was  seen  in  Ekigland,  as  Mor- 
gan, the  last  editor  of  Jacob's  Dictionary, 
mentions,  consisted  of  a  beam  or  rafter  mov- 
ing on  a  fulcrum  and  extending  to  the  cen- 
ter of  a  large  pond,  on  which  end  the  stool 
used  to  be  placed.  On  the  other  hand,  Dalnes 
Harrington,  a  learned  antiquarian,  in  his  ob- 
servations on  the  statute,  says:  "It  is  a  ma- 
chine anciently  used  in  the  siege  of  towns, 
and  the  etymology  is  from  the  Celtic  tre' — 
that  is,  ville — and  our  own  'bucket'  and 
signifies  a  town  bucket"  It  was  an  ancient 
method  of  punishing  minor  offenses,  such  as 
common  scolds,  etc.,  effected  by  temporarily 
submerging  the  offender  into  water.  James 
V.  Commonwealth  (Pa.)  12  Serg.  &  R.  220, 
227.  See,  also,  United  States  v.  Boyall  (U. 
S.)  27  Fed.  Gas.  907. 

TREE. 

See  "Bee  Tree**;   'Timber  Trees." 
As  Included  In  term  land,  see  "Land.** 

The  word  "tree,"  without  expression, 
means  a  standing  tree,  and  an  accusation 
that  plaintiff  stole  "my  bee  tree"  refers  to 
the  tree,  and  not  to  the  bees  or  honey,  and 
is  not  actionable  per  se  for  slander.  Idol 
V.  Jones,  18  N.  O.  102,  104. 

A  tree,  strictly  speaking,  is  that  which 
is  growing  or  standing  in  the  ground,  wheth- 
er dead  or  alive.  There  are  dead  and  live 
trees,  both  standing;  but  when  the  trunk 
is  severed  from  the  root  and  felled  to  the 
earth,  it  is  no  longer,  properly  speaking,  a 
tree.  It  becomes  timber  or  lumber,  accord- 
ing to  the  use  to  which  It  can  be  appUed. 
United  States  v.  Schuler  (U.  S.)  27  Fed.  Oas. 
078,  082. 

"A  tree  is  a  woody  plant  whose  branch- 
es spring  from  and  are  supported  upon  a 
trunk  or  body,  and  the  tree  may  be  young 
or  old,  small  or  great"  and  cannot  be  de- 
nominated as  a  "shrub"  or  "undergrowth"; 
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for  a  shrub  is  a  low,  small  plant,  whose 
branches  grow  directly  from  the  earth,  with- 
out any  supporting  trunk  or  stem,  while 
"undergrowth**  is  a  term  applicable  to  plants 
growing  under  or  below  other  greater  plants. 
Olay  Y.  Postal  Tel.  Gable  Co.,  11  South.  658, 
669,  70  Miss.  406. 

Oroluurd  trees* 

The  word  "trees,"  generally  speaking, 
means  wood  suitable  to  building,  and  does 
not  include  orchard  trees.  Bullen  y.  Den- 
ning, 5  Bam.  ft  0.  842. 

A  grant  of  'timber  trees  and  other 
trees"  will  not  pass  fruit  trees,  nor  will  a 
grant  of  "all  timber  trees,  but  not  the  an- 
nual fruit  thereof,"  pass  apple  trees.  Bullen 
Y.  Dennhig,  6  Bam.  &  G.  842. 

A  deed  conveying  an  estate,  excepting 
all  "trees,  woods,  coppice,  wood  grounds,  of 
what  kind  soever,'*  does  not  convey  apple 
trees.    Wynham  y.  Way,  4  Taunt.  Zio,  818. 

TRESPASS. 

See  "Forcible  Trespass'*;  "Joint  Tres- 
pass*'; "Malicious  Trespass.'* 

WUlful  trespass,  see  "WUlful— Willful- 
ly." 

"Trespass"  signifies  m  passing  over  or 
beyond  our  right;  1.  e.,  a  transgression  or 
wrongful  act.  Nolan  v.  New  York,  N.  H.  & 
H.  R.  Co.,  39  Atl.  115,  125,  70  Gonn.  159,  43 
L.  R.  A.  305. 

The  term  '^trespass,"  in  its  most  ext^- 
sive  signification,  includes  every  description 
of  wrong.  Gunn  v.  Fellows,  41  Hun,  257, 
259  (citing  1  Chit  PI.  166). 

"Trespass"  is  any  transgression  against 
the  laws  of  nature  or  society,  whether,  it  re- 
lates to  person  or  property.  Grunson  y. 
State,  89  Ind.  583,  536,  47  Am.  Rep.  178. 

"Trespass,"  even  in  law,  has  a  broad 
and  comprehensive  meaning.  It  is  defined  by 
Blackstone  as  follows:  "Trespass  in  the 
most  extensive  sense  signifies  any  transgres- 
sion or  offense  against  the  law  of  nature  or 
society,  or  of  the  country  in  which  we  live, 
whether  it  relates  to  a  man*s  person  or  his 
property."  In  its  more  restricted  sense  it  is 
defined  as  an  unlawful  act  committed  with 
violence,  or  injury  committed  with  violence 
to  the  person  of  the  other.  Dave  v.  Mor- 
gan's U  &  T.  R.  &  S.  S.  Go.,  14  South.  911, 
46  La.  Ann.  273. 

"Trespass"  is  any  misfeasance  or  act  of 
one  man  whereby  another  is  Injuriously 
treated  or  damnified;  any  unlawful  acts  com- 
mitted with  violence,  actual  or  implied,  to 
the  person,  property,  or  rights  of  another; 
any  unauthorized  entry  on  the  realty  of  an- 
other to  the  damage  thereof.  1  Bouv.  Law 
Diet  747.    WhUe  different  authors  use  dif- 


ferent terms  in  defining  the  word,  they  an 
give  to  it  the  same  meaning.  But  the  defi- 
nition given  by  Mr.  Bouvier  is  probably  as 
clear  as  any  that  can  be  found.  Casey  v. 
Mason,  59  Pac  252»  253,  8  Gkl.  666. 

"Trespass"  is  defined  as  any  misfea- 
sance or  act  of  one  man  whereby  anotha  is 
injuriously  treated  or  damnified.  Any  un- 
lawful act  committed  with  violence,  actual 
or  implied,  to  the  person,  i»t>perty,  or  righti 
of  another,  or  any  unauthorized  eiitry  upon 
'  the  realty  of  another,  to  the  damage  thereot 
is  a  trespass.  Louisville  &  N.  R.  Co.  v.  Mc- 
Combs  (Ky.)  55  S.  W.  921,  922. 

The  word  "trespass,**  as  used  in  the  stat- 
ute of  limitations,  is  used,  not  in  technical 
sense,  but  broadly,  and  means  any  act  vio- 
lative of  the  right  of  another,  through  which 
injury  is  done  to  his  estate  or  property.  Mr. 
Anderson,  in  his  Law  Dictionary,  in  defining 
the  word  "trespass,**  both  in  its  restrictive 
and  enlarged  meaning,  and  in  its  application 
to  the  different  common-law  actions  of  that 
name,  says:  "In  its  widest  scope  trespass 
on  property  is  any  injury  to  the  property. 
Its  synonym  in  law  Latin  was  transgressio/ 
any  infraction  of  a  legal  right  In  this  sense 
it  comprehends,  not  only  forcible  wrong, 
where  the  damages  are  direct  and  immedi- 
ate, but  also  acts  which  are  tortious  in  tbeir 
consequences."  While  it  is  true  tliat  in  one 
sense  a  cause  of  action  against  a  common 
carrier  for  injury  to  stock  in  transit  may  be 
for  the  breach  of  a  particular  contract,  yet 
in  so  far  as  it  seeks  a  recovery  of  damages 
for  a  violation  by  the  carrier  of  the  duty 
which  it  owes  to  the  public,  it  also  sounds 
in  tort,  so  as  to  bring  an  action  for  the  In- 
Jury  within  the  meaning  of  the  word  **tre»- 
pass*'  as  used  in  the  statute  of  limitations. 
Pt  Worth  &  D.  0.  Ry.  Oo.  v.  McAnulty.  26 
S.  W.  414,  417,  7  Tex.  Civ.  App.  321. 

The  word  "trespass"  embraces  only  that  • 
class  of  torts  which  involves  a  final,  unlaw- 
ful, physical  invasion  of  one's  right  of  per 
son  or  property,  and  this  classification  neceSi 
sarily  includes  those  acts  of  one  person  re- 
sulting in  injury  to  another  which  arise  from 
a  mere  omission  to  perform  a  duty  imposed 
on  the  party  bound  to  perform  by  the  terms 
of  a  contract  entered  into  between  them. 
Southern  Ry.  Oo.  v.  Harden,  28  S.  E.  847, 849, 
101  Ga.  268. 

One  who  participates  in  a  conspiracy  to 
cheat  and  defraud  another,  and  in  the  con- 
version of  his  property,  commits  a  'tres- 
pass,** within-  Rev.  St  1879,  art  1198,  au- 
thorizing a  defendant  to  be  sued  out  of  the 
county  of  his  residence  when  the  cause  of 
action  is  a  trespass  committed  in  the  county 
where  the  suit  is  brought  Rotan  v.  Maed- 
gen,  59  S.  W.  585,  586,  24  Tez.  Oiv.  App.  558. 

The  word  "trespass,**  in  the  Oriminal 
Oode,  providing  that  in  all  cases  of  proseca- 
tion  for  assault  and  battery  or  other  tree- 
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paBfl»  where  the  indictment  shall  be  made 
on  the  knowledge  of  two  or  more  of  the 
grand  jnry,  or  on  the  Information  of  any  pub- 
lic officer,  or  on  the  information  of  any  other 
person  than  he,  she,  or  they  against  whom 
tt  has  been  committed,  has  a  technical 
and  d^hiite  meaning,  and  la  descrlptiye  of 
offenses  of  m  lower  grade  only,  such  as  mis- 
demeanors, and  not  of  offenses  of  deeper 
dye^  such  as  horse  stealing,  etc.,  in  which 
no  prosecutor  is  necessary.  United  States 
T.  Flanakin  (U.  S.)  25  Fed.  Gas.  1105. 

"Trespass,"  as  used  In  St  1783y  c  42, 
giTiog  Jurisdiction  to  a  justice  of  the  peace 
of  all  manner  of  debts,  trespass,  and  cer- 
tain other  matters,  and  proTlding  that  the 
issue  of  the  title  to  real  estate  shall  not  be 
raised  hi  such  actions  of  trespass,  is  con- 
straed  not  to  be  limited  to  a  trespass  quare 
clausnm  fregit,  but  to  include  all  trespasses. 
Blood  y.  Kemp.  21  Mass.  (4  Pick.)  169,  173. 

Where  the  ground  of  a  motion  in  arrest 
of  Judgment  was  that  the  action  was  in 
trecq;Hi88,  and  the  declaration  purported  to  be 
in  trespass,  but  the  count  was  in  trespass  on 
the  case,  the  court  said:  'The  term  •tres- 
pass,' as  here  used,  may  be  taken,  without 
doing  violence  to  language,  in  its  most  ex- 
tensive signification,  as  meaning  a  wrong 
done  generally,  and  not  as  denoting  the  par- 
ticular species  of  action  of  •trespass  vi  et 
armis/  rather  than  that  of  'trespass  on  the 
case.'"  Toledov  W.  &  W.  Ry.  Co.  v.  Mc- 
Uoghlhi,  63  111.  389,  891. 

Trespass  to  personal  property  is  a  sub- 
stantial and  real  interfering  with  rightful 
possession.  It  is  an  active  aggression  on  a 
right  of  property,  and  involves  active,  af- 
firmative^ and  personal  interference  and  par- 
ticipation. Weller  v.  Hanaur  (U.  8.)  95  Fed. 
236,243. 

Every  laying  on  of  hands  on  the  person 
of  another,  and  every  blow  or  push,  consti- 
tutes a  trespass,  unless  the  action  can  be 
Ji2stlfled  or  excused.  Clayton  v.  Keeler,  42 
N.  Y.  Snpp.  1051,  1053,  18  Misc.  Rep.  488. 

Blackstone  says:  "Every  unwarrantable 
entry  on  one's  soil  the  law  entitles  a  tres- 
pass; for  every  man's  land  is  in  the  eye  of 
the  law  inclosed  and  set  apart**  Bileu  v. 
Paisley,  21  Pac.  934,  985,  18  Or.  47,  4  L.  B. 
A.  840  (quoting  3  BL  Comm.'209). 

"Trespass**  is  an  entry  on  another's 
grounds  without  laveful  authority,  and  doing 
lome  damage,  however  inconsiderable,  to  his 
real  property.  Hullck  v.  Scovil,  9  111.  (4  Gil- 
man)  159,  170  (ciUng  8  Chit  Bl.  209). 

A  trespass  on  realty  in  general  may  be 
defined  to  be  an  Injury  to  or  use  of  the  land 
of  another  by  one  who  has  no  right  or  au- 
thority whatever.  Brown  v.  Solary,  19 
Sonfh.  161,  164^  37  Fla.  102. 

In  the  case  of  Norvell  v.  Qray's  Lessee, 
SI  Tenn.  a  Swan)  96^   101,  It  was  said: 


"Trespass  is  in  law  every  entry  upon  the  soil 
of  another,  in  the  absence  of  lawful  author- 
ity, without  the  owner's  license."  Homsby 
V.  Davis  (Tenn.)  86  S.  W.  169,  164. 

I 
Every  unauthorised  intrusion  upon  the 
real  property  of  another  is  a  •'trespass," 
and,  whether  actual  injury  is  sustained  Or 
not  by  such  intrusion,  the  party  whose  pos- 
session has  he&a  interfered  with  is  entitled 
at  least  to  nominal  damages.  McCaKhy  v. 
MUler  (Tex.)  57  S.  W.  973. 

Bvery  wrongful  entry  npon  lands  in  the 
occupation  or  possession  of  the  owner  con- 
stitutes a  trespass,  for  which  the  owner  may 
maintain  an  action  for  damages;  and  if  the 
entry  be  made  by  animals  belonging  to  the 
wrongdoer  he  is  responsible  for  their  tres- 
pass, and  the  right  of  the  owner  to  maintain 
an  action  of  trespass  is  not  taken  away  by 
St.  Feb.  4,  1874,  giving  a  remedy  by  process 
in  rem  against  the  cattle  themselves.  Tris- 
cony  ▼.  Brandenstein,  6  Pac.  384,  385,  66 
Cal.  514. 

A  forcible  entry  on  the  land  of  another 
with  strong  hand  and  against  the  will  of  the 
owner  constitutes  a  trespass.  Westcott  v. 
Arbuckle,  12  lU.  App.  (12  Bradw.)  577,  580. 

"What  is  a  trespass?  Bvery  entry  on 
the  land  of  another  without  lawful  author- 
ity is  a  trespass,  though  it  be  only  trodden, 
and  whether  the  land  be  inclosed  or  not,  and 
no  matter  whether  any  damage  be  done  or 
not  The  gist  of  the  action  is  the  wrongful 
entry.  Whatever  is  done  after  that  is  but 
an  aggravation  of  damages.  If  a  man's  land 
be  not  inclosed,  the  law  encircles  it  with  an 
Imaginary  inclosure,  to  pass  which  is  to 
break  and  enter.  The  mere  act  of  breaking 
through  this  imaginary  boundary  constitutes 
a  cause  of  action,  as  being  a  violation  of  the 
right  of  property."  Agnew  v.  Jones,  23 
South.  26,  26,  74  Miss.  347. 

To  disturb  a  peaceable  possession  by 
force  is  a  "trespass,"  irrespective  of  owner- 
ship. Newcombe  v.  Irwin,  22  N.  W.  66^  65 
Mich.  620. 

"Trespass,"  In  the  ordinary  sense,  is  an 
unlawful  entry  made  by  a  person  iq>on  the 
land  of  another;  but  it  is  defined  by  the 
Indiana  statute  to  be  either  an  unlawful 
entry,  having  been  previously  forbidden  to 
another,  or  when  one,  being  lawfully  upon 
the  land,  is  notified  to  depart,  but  refuses  or 
neglects  so  to  do.  Manning  v.  State,  6  Ind. 
A]H>.  259,  262,  33  N.  B.  253. 

The  common-law  rule  that  every  man's 
land  is  Inclosed  either  by  a  material  fence 
or  by  an  invisible  boundary^  and  that  every 
unwarrantable  entry  thereon  is  a  trespass,  is 
in  force  in  all  places  where  the  right  of  pri- 
vate domain  over  things  real  is  recognized. 
Bileu  V.  Paisley,  21  Pac  934,  935,  18  Or.  47, 
4  li.  R.  A.  810. 
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Any  act  of  the  landlord,  transitory  and 
fleeting  in  character,  and  not  performed  with 
Intent  to  oust  the  tenant,  must  be  regarded 
as  a  "trespass,"  for  which  damages  will  Ue, 
and  not  as  an  eviction.  As  was  said  by  the 
court  in  Avery  v.  Dougherty,  102  Ind.  447,  2 
N.  B.  125,  62  Am.  Rep.  680:  "It  is  quite  well 
settled  that  it  Is  not  every  entry  of  the  land- 
lord, though  wrongful,  that  constitutes  a 
breach  of  covenant  A  landlord  may  be  a 
trespasser,  without  breaking  the  covenant** 
A  late  author  says:  'Trespass  embraces 
every  unlawful  entry  upon  the  land  of  an- 
other. While  such  act  in  law  constitutes 
trespass,  it  does  not  follow  that  it  amounts 
to  an  eviction,  which  is  something  of  a  grave 
and  permanent  character  done  by  the  land- 
lord with  the  intention  to  deprive  the  tenant 
of  the  enjoyment  of  the  demised  premises." 
Talbott  V.  English,  59  N.  m  857,  8G0,  156  Ind. 
299  (citing  McAdam,  Landl.  &  T.  S  418). 

Afl  reqniiing  force. 

Trespass  is  defined  to  be  an  unlawful 
act  committed  with  violence  vi  et  armis.  St 
Julien  V.  Morgan's  L.  &  T.  R.  &  S.  S.  Oo.,  8 
South.  280,  39  La.  Am.  1063. 

Under  a  statute  providing  that  in  all 
cases  where  any  corporation  shall  commit 
trespass  it  shall  be  liable  to  be  sued  in  the 
parish  where  such  damage  is  done  or  tres- 
pass committed,  it  is  held  that  the  word 
^'trespass"  is  employed  in  its  broadest  sense, 
so  as  to  comprehend  a  variety  of  wrongs 
having  a  common  element  of  the  use  of 
force,  whether  direct  or  indirect,  and  that  a 
wrong  not  having  any  element  of  force  is  not 
a  trespass.  Caldwell  v.  Yicksburg,  S.  4e  P. 
R.  Co.,  5  South.  17, 40  La.  Ann.  758. 

'Trespass"  is  an  unlawful  act  conoimitted 
with  violence,  vi  et  armis,  to  the  person, 
property,  or  relative  rights  of  another.  It 
means  a  hurtful  use  of  violence^  which  is 
wrongful.  It  excludes  all  varieties  of  wrongs 
in  which  force  can  neither  be  perceived  nor 
implied,  such  as  negligence.  Castllle  v.  Caf- 
fery  Central  Refinery  &  R.  Co.,  19  South.  332, 

48  La.  Ann.  322. 


'Trespass"  signifies  going  beyond  what 
is  right  Trespasses  may  be  committed  ei- 
ther with  or  without  actual  force,  and  the 
remedy  for  trespasses  committed  without 
force  is  an  action  of  trespass  on  the  case. 
Other  trespasses  are  accompanied  with  force, 
either  actual  or  implied.  If  a  trespass  ac- 
companied with  actual  force  has  been  inju- 
rious to  the  property,  the  proper  method  of 
proceeding  against  the  wrongdoer  is  by  in- 
dictment or  information.  If  a  trespass  ac- 
companied with  actual  force  has  only  been 
injurious  to  one  or  a  few  persons,  the  wrong- 
doer may  in  some  cases  be  proceeded  against 
by  indictment;  although  the  injury  was  done 
only  to  one  or  a  few  persons;  yet,  as  every 
trespass    accompanied    with    actual    force 


amounts  to  m  breach  of  the  peaces  it  is  an  of- 
fense against  the  public.  Ft  Dearborn 
Lodge,  L  O.  O.  F.,  v.  Elein,  8  N.  B.  272,  277. 
115  m.  177,  66  Am.  Rep.  133.' 

'Trespass*'  is  a  direct  and  forcible  Inva- 
sion of  one's  property,  producing  a  direct 
and  immediate  result,  and  consisting  usually 
of  a  single  act  Durfee  v.  Granite  Mountain 
Min.  Co.,  33  Pac  3,  4  13  Mont  181. 

Trespass  in  its  principal  signification  em- 
braces every  infraction  of  a  legal  right  In 
this  sense  it  comprehends,  not  only  forcible 
wrongs,  where  the  damages  are  direct  and 
immediate,  but  also  the  consequences  of 
which  made  them  tortious.  Cooper  v.  Shore 
Electric  Co.,  44  Aa  633,  634,  63  N.  J.  Law. 
558. 

Where  a  petition  alleged  that  plaintifrs 
wife  was  enciente,  and  that,  knowing  that 
fact  and  that  excitement  was  likely  to 
injure  a  woman  in  that  condition,  plaintifTs 
landlord  violently  assaulted  two  negroes  on 
the  tenant's  premises,  and  in  his  wife's 
presence,  whereby  she  sustained  a  fright 
which  eventually  produced  a  miscarriage  and 
otherwise  injured  her  health,  it  was  held  the 
defendant  landlord's  action  constituted  a 
trespass,  within  the  meaning  of  Rev.  St 
art  1198,  declaring  that  no  inhabitant  of 
the  state  shall  be  sued  out  of  the  county  of 
his  domicile,  except  for  some  crime  or  of- 
fense or  trespass  for  which  a  dvil  action 
lies,  in  which  case  he  may  be  sued  in  the 
county  where  it  was  committed  or  where  de- 
fendant is  domiciled.  In  this  case  the  court 
says:  "Trespass,  in  its  widest  signification, 
means  any  violation  of  law.  In  its  more  re- 
stricted sense,  it  signifies  an  injury  inten- 
tionally inflicted  by  force,  either  upon  the 
person  or  property  of  another.  But  it  still 
has  a  signification  in  law  much  more  narrow 
than  the  first  and  more  enlarged  than  the 
second,  meaning  given,  and  embraces  all 
cases  where  injury  is  done  to  the  person  or 
to  property,  and  is  the  indirect  result  of 
wrongful  force.  Abb.  Law  Diet  Ttespass.' 
In  this  last  sense  the  word  would  include 
injuries  to  persons  or  properly  which  are 
the  result  of  the  negligence  of  the  wrong- 
doer, and  it  seems  to  us  more  in  consonance 
with  the  purpose  and  spirit  of  the  excep- 
tion to  hold  that  it  was  in  this  sense  that  It 
Intended  that  the  word  should  be  understood. 
We  presume  the  exception  was  made  in  tlie 
interest  of  the  injured  party,  and  not  of  the 
wrongdoer;  and  we  see  no  good  reason  why 
a  distinction  should  be  made  between  an  in- 
jury resulting  from  intentional  violence  and 
one  resulting  from  negligence.  It  occurs  to 
us  the  consideration  which  induced  the  ex- 
ception was  that  one  who  had  been  Injured 
in  his  person  or  his  property  by  the  willful 
or  negligent  conduct  of  another  should  not 
be  driven  to  a  distant  forum  to  get  a  redress 
of  his  wrongs.    In  the  case  of  Ten  Eyck  f. 
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Bonk,  81  N.  X  Law  (2  Vroom)  428,  the  Su- 
preme Ooort  of  New  Jersey  construed  the 
word  trespass/  as  used  in  a  statute  of  that 
itate,  as  descrlptlTe  of  a  class  of  actions, 
and  held  that  it  was  not  used  in  its  most  re^ 
stricted  sttioe,  but  applied,  also,  to  all  ac> 
tloDfl  of  trsHMSS  on  the  case.  See,  also,  Cook 
T.  Hertman,  2  White  &  W.  Civ.  Gas.  Ot 
App.  770.  If,  as  we  think,  the  word  tres- 
pass,' in  our  statute,  was  intended  to  em- 
hrace,  not  only  actions  of  trespass  proper, 
as  koown  to  the  common  law,  but  also  ac- 
tions of  trespass  on  the  case,  it  is  clear  that 
the  action  in  this  case  was  properly  brought 
in  Freestone  county,  and  that  the  court  had 
jurisdiction  over  the  person  of  the  defend- 
ant" Hill  ▼.  Kimball,  18  S.  W.  68,  00,  76 
Tex.  210,  7  L.  R.  A.  6ia 

At  am  latemtloBal  aot. 
'Trespass,"  within  the  meaning  of  the 
statute  relating  to  venue  in  -ciTil  cases,  is 
any  intentional  wrong  or  injury  to  the  per- 
son or  property  of  another.  London  t.  Mil- 
ler, 47  S.  W.  784,  787,  19  Tex.  OIt.  App. 
446. 

The  word  "trespass**  is  not  confined  to 
the  restricted  sense  of  an  injury  intentionally 
inflicted  by  force,  but  will  embrace  a  tort 
negligently  committed.  Rotan  t.  Maedgen, 
59  S.  W.  585,  586,  24  Tex.  GiT.  App.  558 
(citing  Hill  y.  Kimball,  76  Tex.  210,  18  S. 
W.  69,  7  K  B.  A.  618). 

The  word  "trespass,"  as  used  in  Rot. 
St  art  1196,  subd.  8,  proTiding  that  where 
the  foundation  of  the  proceeding  is  some 
dime,  offense,  or  trespass  in  which  a  civil 
action  for  damages  will  lie,  etc.,  does  not 
include  an  action  for  injury  which  resulted 
from  a  mere  omission  to  do  a  duty.  Ricker 
T.  Shoemaker,  16  S.  W.  646,  81  Tex.  22. 

To  constitnte  "trespass,"  within  Rot. 
St  art  1198y  permitting  an  action  to  be 
brought  in  the  county  where  the  trespass 
was  committed,  something  more  than  mere 
negligence  must  be  shown.  The  act  must  be 
committed  willfully,  or  the  injury  inflicted 
intentionally,  though  the  intent  to  injure 
may  be  presumed  from  the  Inflicting  of  the 
injury  by  a  wrongful  "act  committed,"  as 
contradistinguished  from  an  act  carelessly 
done,  or  omitted  to  be  done.  The  act  com- 
mitted must  be  illegal,  though  it  need  not 
amoont  to  a  crime  or  an  offense;  nor  need 
the  intent  to  injure  be  directed  toward  the 
plaintiff.  Connor  ▼.  Saunders,  17  S.  W.  236, 
237,  81  Tex.  633. 

A  tort  resulting  from  an  act  committed 
without  any  intention  of  injuring  the  plain- 
tiff, and  which,  through  the  negligence  of 
the  defendant,  resulted  in  an  injury  to  the 
former,  constitutes  a  trespass,  within  Rev. 
St  art  11,  S  94,  subd.  9,  providing  that  no 
person  shall  be  sued  out  of  the  county  where 


he  resides,  except  where  the  foundation  of 
the  suit  is  some  crime,  offense,  or  trespass 
for  which  a  cMl  action  in  damages  may  lie. 
Wettermark  t.  Oampbell,  66  S.  W.  881,  88a, 
93  Tex.  517. 

As  eitker  «  Joint  o»  seweral  aot* 

A  trespass  is  at  law  regarded  as  the 
Joint  and  several  acts  of  those  committing 
it,  and  the  injured  person  has  his  remedy 
against  all  or  any  of  them,  and  if  he  has 
sued  them  all  he  may  dismiss  his  suit  as 
to  any  one  or  more  of  them,  and  proceed 
against  the  others.  Ousdorff  v.  Duncan*  60 
Atl.  674,  676,  94  Md.  160. 

ComtlMiud  aots  of  owAersUp. 

A  "trespass,"  in  the  ordinary  sense,  U 
a  mere  fugitive  and  temporary  intrusion  on 
another's  rights;  and  the  term  does  not  or- 
dinarily extend  to  the  exercise  of  acts  of 
ownership  which  are  continuous.  Southern 
Pac.  R.  Ck>.  V.  City  of  Oakland  (U.  8.)  68 
Fed.  60,  62. 

Eneroaeliiiic  walL 

"Trespass"  is  deflned  to  be  an  unau- 
thorised entry  upon  the  realty  of  another, 
to  the  damage  thereof,  and  where  plaintiff 
was  in  actual  possession  of  his  property  in- 
cluding the  land  and  the  building  erected 
thereon,  if  the  building  of  an  adjoining  land- 
owner encroached  upon  plaintiff's  land,  so 
as  to  injure  his  property,  the  one  maintain- 
ing the  encroaching  wall  was  guilty  of  tres- 
pass. Hofferberth  v.  Myers,  69  N.  Y.  Supp. 
88^  92,  42  App.  Div.  183. 

laitrvsiom  illstlwgniAed. 

'^Trespass"  is  an  entering  on  another's 
land  without  lawful  authority  and  doing  some 
damage,  however  inconsiderable,  to  his  real 
property;  while  'Intrusion"  is  one  of  the 
modes  of  ouster  of  the  freehold,  and  is  de- 
flned in  8  Chit  Bl.  169,  as  an  entry  by  a 
stranger  after  a  particular  estate  in  freehold 
is  determined  before  him  in  reversion  or  re- 
mainder, as  when  a  tenant  for  life  dieth 
seised  of  certain  lands  and  tenements,  and 
a  stranger  cometh  thereon  after  such  death 
of  the  tenant,  and  before  any  entry  of  him 
in  reversion  or  remainder.  This  distinction 
between  intrusion  and  trespass  does  not  ex- 
ist imder  the  statutes  of  Illinois,  and  the  only 
distinction  between  them,  apparently,  is  that 
intrusion  implies  an  unlawful  possession  of 
land,  while  trespass  may  amount  to  a  mere 
entry  upon  lands  without  retaining  posses- 
sion, but  doing  some  damage.  Hulick  v. 
Scovll,  9  UL  (4  Oilman)  169,  170. 

Petit  lareeay. 

Petit  larceny  is  a  trespass,  within  Rev 
St  1886,  p.  461,  concerning  practice  and  pro- 
ceedings in  criminal  cases,  and  providing 
that  no  indictment  for  any  trespass  against 
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th«  person  or  property  of  another  not 
amounting  to  felony  shall  be  preferred  on- 
less  the  name  of  the  prosecutor  be  inserted 
•therein.    State  v.  Hurt,  7  Mo.  821. 

Selmure  as  prise* 

A  selsure  as  prize  is  no  trespass,  though 
It  may  be  wrongful.  The  authority  and  in- 
tention with  which  It  is  done  deprive  the  act 
of  the  character  that  would  otherwise  be  im- 
pressed upon  it  The  tort  is  mei^ed  in  the 
capture  as  prize.  Juando  t.  Taylor  (U.  S.) 
13  Fed.  Gas.  1179,  1187. 

Tort  syBoayinoiis. 

The  word  "trespass,"  as  used  in  Act 
March  17,  1885,  providing  that  executors 
«nd  administrators  may  have  an  action  for 
any  'trespass*'  done  to  the  person  or  prop- 
er^ of  their  testator  or  intestate,  is  synony- 
mous with  •*tort"  The  description  "torts 
to  the  person"  and  "torts  to  the  property" 
is  sufficiently  comprehensive  to  embrace 
every  possible  injury  that  does  not  arise  un- 
der contract  Nolce  v.  Brown,  89  N.  J.  Law 
(10  Vroom)  569,  571. 

Rev.  St  p.  396,  provides  that,  if  any 
testator  or  intestate  shall  in  his  lifetime 
have  committed  any  trespass  on  the  person 
or  property  of  another,  such  person  or  his 
executors  may  maintain  an  action  against 
the  executors  or  administrators  ^of  the  intes- 
tate. The  word  '^trespass,"  so  used,  signi- 
fies a  tort  or  wrong,  which  is  one  of  its  mean- 
ings. The  language  of  the  act  is  compre- 
hensive enough  for  this  purpose,  and  it  is 
hardly  premissible  to  impute  a  lesser  design 
in  the  Legislature.  Tichenor  v.  Hayes,  41 
N.  J.  Law  (12  Vroom)  193,  198,  32  Am.  Rep. 
18a 

Trorer  dtstlnsvlslied. 

See  "Trover." 

Unlawful  iaklns  of  water. 

A  taking  by  a  water  company  of  water 
in  an  unlawful  manner  is  a  trespass,  as 
much  as  the  taking  of  land.  Lord  v.  Mead- 
ville  Water  Co.,  135  Pa.  122,  131,  19  Atl. 
1007,  1008,  8  L.  R.  A.  202,  20  Am.  St  Rep. 
804. 

Waste  distinsnislied. 

"Waste"  and  "trespass"  are  easily  dis- 
tinguishable. Briefly  stated,  "waste"  is  the 
permanent  or  lasting  injury  to  the  estate 
l^  one  who  has  not  an  absolute  or  unquali- 
fied title  thereto.  "Trespass"  is  an  injury 
to  the  estate  or  the  use  thereof  by  one  who 
is  a  stranger  to  the  title.  Price  v.  Ward, 
58  Pac.  849,  26  Nev.  208,  46  L.  R.  A.  459. 

Waste  is  an  injury  to  the  freehold  by 
one  rightfully  in  possession.  This  marks 
the  distinction  between  "waste"  and  "tres- 
pass."   Williamson  v.  Jones,  27  S.  B.  411, 


418,  48  W.  Va.  662, ; 
Rep.  89L 
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TRESPASS  (Aetloa  of). 

An  action  in  trespass  la  that  which  is 
instituted  for  the  recovery  of  damages  for 
a  wrong  committed  against  the  plaintiff  witb 
immediate  force.  St  Julian  v.  Morgan's  L 
&  T.  R.  ft  S.  S.  Go.,  8  South.  280^  281«  39  La. 
Ann.  1063. 

The  words  "actions  of  trespass,"  in  Rev. 
Ck>de,  I  2660,  permitting  such  actions  to  be 
triable  at  the  first  term  after  a  certain  date, 
etc.,  was  used  in  its  largest  signification, 
as  embracing  as  well  the  action  on  the  case 
as  the  technical  action  of  trespass  vi  et 
armis.    Kelly  v.  Moore,  61  Ala.  864,  806. 

The  action  of  trespass,  both  as  to  real 
and  personal  property,  is  a  possessory  ac- 
tion. A  party  in  possession  is  prima  fade 
the  owner,  and  that  possession  will  entitle 
him  to  recover  to  the  extent  of  mn  injury 
done,  unless  defendant  shows  something  in 
mitigation  of  the  damages.  Todd  v.  Jack- 
son, 26  N.  J.  Law  (2  Dutch.)  525,  538. 

Rev.  St  S  8202,  requiring  actions  for 
trespass  to  be  commenced  within  two  years 
after  the  cause  of  action  shall  have  accrued. 
Includes  an  action  for  seizure  under  an  at- 
tachment wrongfully  and  maliciously  sued 
out;  for  it  is  evident  that  the  actions  of 
trespass  here  spoken  of  do  not  mean  such 
actions  as  are  technically  so  known,  for  in 
this  state  there  is  no  such  distinction  or  form 
of  action  as  is  known  at  the  common  law. 
The  word  "trespass,"  as  here  used,  is  used, 
not  in  a  technical  sense,  but  broadly,  and 
meani  any  act  violative  of  the  right  of  an- 
other, though  the  injury  is  done  to  his  es- 
tate or  property.  Bear  Bros.  &  Hirsch  v. 
Marx  &  Kempner,  63  Tex.  298,  801. 

In  Leame  v.  Bray,  8  Skist,  593,  Le  Blanc, 
J.,  says  that  the  distinction  between  "tres- 
pass" and  "case,"  as  gathered  from  all  the 
authorities,  is  that  where  the  injury  is  im- 
mediate on  the  act  done  trespass  lies,  but 
where  it  is  not  immediate,  but  consequen- 
tial, then  the  remedy  is  in  case.  Perdval 
V.  Hlckey  (N.  T.)  18  Johns.  257,  285,  9  Am. 
Dec.  210. 

"Trespass"  is  the  proper  remedy  for  a 
tort  which  is  committed  with  force  and  in- 
tentionally, and  the  immediate  consequrace 
of  which  is  injury;  but  if  the  injury  pro- 
ceeds from  mere  negligence,  or  is  not  the  im- 
mediate consequence  of  the  tort,  the  appro- 
priate remedy  is  "case";  and  hence  an  ac- 
tion against  a  sheriff  for  damages  for  fail- 
ure to  permit  plaintiff  to  obtain  bail  is  in 
case.  Taylor  ▼.  Smith,  16  South.  629.  631, 
104  Ala.  537. 

In  actions  in  the  nature  of  trespass  or 
case,  for  misfeasance,  the  plaintiff  recovers 
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only  tiie  damages  ^rhlch  he  baa  suffered  by 
reason  of  the  wrongful  acta  of  the  defend- 
ant; bat  in  actions  in  the  nature  of  troTer 
tbe  genera]  rule  for  damages  is  the  yaloe 
of  the  property  at  the  time  of  the  conversion, 
diminished,  when  the  property  has  been  re- 
turned and  received  by  the  owner,  by  the 
value  of  the  property  at  the  time  it  was  re- 
turned, 80  that  after  the  conversion  and  un- 
til tbe  delivery  to  the  owner  the  property  is 
absolutely  at  the  risk  of  the  person  who 
has  converted  it»  and  he  is  liable  to  pay  for 
any  depreciation  in  value,  whether  that  de- 
preciation has  been  occasioned  by  his  negli- 
gence or  fault,  or  by  the  negligence  or  fault 
of  any  other  person,  or  by  inevitable  acci- 
dent or  by  act  of  God.  Another  distinction 
is  that  a  judgment  for  a  breach  of  contract 
or  injury  to  property,  though  followed  by 
payment,  does  not  transfer  title  to  the  sub- 
ject-matter involved,  while  a  judgment  In  tro- 
Ter for  conversion  will,  after  payment,  effect 
a  complete  change  of  ownership  by  opera- 
tion of  law.  May  v.  Georger,  47  N.  T.  Supp. 
1067,  lOeO,  21  Misc.  Rep.  022. 

TRESPASS  DE  BdHIB  ASPOBTATIS. 

'Trespass  de  bonis  asportatis"  is  the 
name  of  an  action  at  common  law,  the  foun- 
dation of  which  was  the  unlawful  taking  or 
carrying  from  landa  of  another  of  wood,  tim- 
ber, etc.,  thereon.  Loewenberg  v.  Rosen- 
thal. 22  Pac.  eOl,  608,  18  Or.  178. 

To  maintain  trespass  de  bonis  asporta- 
tis  it  has  been  frequently  decided  that  it  is 
not  necessary  to  prove  actual,  forcible  dis- 
possession of  the  property,  but  that  evidence 
of  any  unlawful  interference  with,  or  exei^ 
dae  of  ownership  over,  property,  to  the  ex- 
closion  of  the  owner,  would  sustain  the  ac* 
tion.  Gibbs  v.  Chase,  10  Mass.  125,  128; 
Miller  v.  Baker,  42  Mass.  (1  Mete.)  27;  Phil- 
lips V.  Hall,  8  Wend.  610.  24  Am.  Dec.  108. 
Nor  is  it  necessary  to  prove  that  the  act 
was  done  with  a  wrongful  intent  It  is  suf- 
ficient If  it  was  without  a  justiflable  cause 
or  purpose,  though  it  was  done  accidentally 
or  by  mistake.  Dexter  v.  Cole,  6  Wis.  819, 
321,  70  Am.  Dec.  465. 

TRESPASS  OH  THE  CASB. 

The  action  of  "trespass  on  the  case'*  is 
defined  in  general  terms  to  be  an  action  to 
recover  damages  for  wrongs  not  committed 
with  force,  actual  or  implied,  or,  having  been 
occasioned  by  force,  when  the  injury  is  con- 
sequential; that  is,  where  the  injury  to  the 
plalntur  is  the  consequence  or  the  result  of 
an  act  of  the  defendant  Ohristian  v.  Mills 
(?a.)  2  Walk.  180, 181. 

Distinguishable  from  trespass  vl  et  ar- 
mis,  was  "trespass  on  the  case,"  which  was 
applicable  to  those  Injuries  which  were  done 
witliout  force  directiy  applied.  Munml  t. 
?rown  (U.  S.)  TO  Fed.  967,  96a 


Trespass  on  tbe  case  signifies  a  form  of 
action  designed  to  cover  all  cases  where  an 
actionable  wrong  is  claimed  under  the  par- 
ticular circumstances  of  the  case  stated. 
Nolan  V.  New  York,  N.  H.  &  H.  R.  Co.,  89 
Aa  115,  127,  70  Conn.  159,  43  L.  R.  A.  805. 

The  action  of  trespass  on  the  case,  which 
warrants  an  arrest  under  Pub.  St  c.  206,  § 
9,  is  an  action  ex  delicto  and  in  tort,  and 
not  assumpsit  Malone  v.  Ryan,  14  R.  I. 
614,  61& 

Trespass  on  the  case  in  its  most  com- 
prehensive signification  includes  assumpsit, 
as  well  as  an  action  in  form  ex  delicto.  Al- 
bert's Ex'x  V.  Blue,  49  Ky.  (10  B.  Mon.)  92. 

"Trespass  on  the  case"  is  generally  used 
as  comprehending  three  classes  of  actions — 
case,  trover  and  conversion,  and  assumpsit. 
Robinson  v.  Welty,  22  S.  B.  73,  75,  40  W. 
Va.  385. 

An  action  in  which  the  declaration  is  in 
form  ex  delicto  and  embraces  counts  upon  a 
false  warranty  and  upon  a  false  representa- 
tion respecting  a  horse  is  a  trespass  on  the 
case,  within  the  meaning  of  Gen.  Bt  tit 
1,  c.  12,  S  152,  providing  that  in  all  actions 
of  trespass  and  trespass  on  the  case  tried  in 
the  county  or  superior  court  if  the  damages 
found  by  a  verdict  of  the  jury  or  otherwise 
shall  not  exceed  $85,  the  plaintiff  shall  re- 
cover no  more  costs  than  damages,  etc. 
Humiston  v.  Smith,  22  Conn.  19,  28. 

TBESPASS  QUABS  CI^USVM. 

As  dvil  case,  see  '*Civil  Action — Case 
—Suit;  etc." 

The  issues  in  "trespass  quare  clausum" 
and  in  real  actions  are  vitally  distinct  In 
trespass  quare  clausum  it  is  rightful  posses- 
sion. The  action  lies  for  an  injury  to  pos- 
session. It  is  called  a  possessory  action. 
Lawry  v.  Lawry,  88  Me.  482,  84  Ati.  273. 
The  gist  of  the  action  is  the  breaking  and 
entering;  that  is,  the  invasion  of  a  rightful 
possession.  Hunnewell  v.  Hobart  42  Me. 
565.  As  the  law  writers  say:  "If  a  man's 
land  is  not  surrounded  by  an  actual  fence, 
the  law  encircles  it  with  an  imaginary  in- 
doBure,  to  pass  which  is  to  break  and  enter 
his  close.  It  is  a  violation  of  the  right  of 
possession."  To  sustain  trespass  quare 
clausum,  proof  of  possession  is  essential. 
Kimball  V.  Hilton,  42  Ati.  894,  896,  92  Me. 
214. 

"Trespass  quare  clausum"  being  a  pos- 
sessory action,  it  is  necessary  to  show  pos- 
session in  the  plaintiff  and  the  injury  com- 
mitted. The  exception  to  the  rule  is  where 
it  may  be  maintained  by  the  owner  of  land 
for  an  Injury  to  the  freehold,  when  it  is  in 
the  occupation  of  a  tenant  at  will.  A  re- 
mainderman who  is  not  entitied  to  posses- 
sion cannot  maintain  such  action.  Lawry 
V.  Lawry,  34  Ati.  278,  88  Me.  482. 
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T&B8FA88  TO  TBT  TITI& 

An  action  of  trecrpass  to  try  title,  upon 
whatever  character  of  title  It  may  be  based, 
as  well  as  the  nature  and  character  of  judg- 
ment to  be  rendered,  Is  essentially  legal. 
New  York  &  T.  Land  Co.  ▼.  Hyland,  28  S. 
W.  206.  211,  8  Tex.  Oly.  App.  601. 


TBE8PAS8  VI  ET  ABMIS. 

The  action  of  '^trespass  ri  et  armls"  Is 
the  action  for  an  Injury  which  is  the  Imme- 
diate result  of  an  unlawful  act  Legauz  y. 
Feasor  (Pa.)  1  Yeates,  586,  587. 

One  kind  of  action  for  trespass  was  "tres- 
pass vl  et  armls,"  which  was  for  an  injury 
committed  by  direct  or  Immediate  force  or 
violence  against  the  plaintiff  or  his  prop- 
erty. Munal  V.  Brown  (U.  S.)  70  Fed.  967, 
96& 

An  action  for  'trespass  vl  et  armis"  is 
the  remedy  for  injuries  resulting  as  the  im- 
mediate consequence  of  a  wrongful  act,  and 
is  distinguished  from  "case,"  in  that  the  lat- 
ter is  the  proper  action  where  the  injury  re- 
sults by  consequence  of  and  collaterally 
from  the  wrongful  act  Taylor  v.  Rainbow 
(Ya.)  2  Hen.  ft  M.  423,  488. 

TRE8PA88iaL 

"A  trespasser^'  Is  defined  to  be  one  who 
does  an  unlawful  act,  or  a  lawful  act  in  an 
unlawful  manner,  to  the  injury  of  the  per- 
son or  property  of  another.  Little  ▼.  State, 
8  South.  82,  83,  89  AU.  99. 

A  person  not  sui  juris  cannot  be  a  "tres- 
passer," in  the  legal  signification  of  the 
word.  Barre  v.  Reading  City  Pass.  Ry.,  26 
Atl.  99,  100,  155  Pa.  170. 

A  trespasser  is  not  an  outlaw,  and  It  is 
within  bounds  to  state  that  it  is  actionable 
to  willfully  Injure  such  a  one.  Brooks  v. 
Pittsburgh,  0.,  0.  &  St  L.  Ry.  Co.,  62  N.  B. 
694,  696,  158  Ind.  62. 

A  trespasser  is  a  wrongdoer,  and  it  is 
a  general  principle  of  jurisprudence  that  the 
court  will  not  aid  a  wrongdoer.  The  fact 
that  the  trespasser  is  a  wrongdoer  does  not, 
however,  justify  malicious,  wanton,  or  will- 
ful maltreatment  of  him,  and  the  failure  to 
use  reasonable  care  to  avoid  Injury  to  him 
after  the  discovery  of  his  danger  may  some- 
times be  sufficient  evidence  of  willfulness  or 
wantonness.  Smalley  v.  Southern  Ry.  Co., 
35  S.  B.  489,  492,  57  S.  C.  243  (citing  8  BUiott, 
R.  R.  S  1253). 

A  tenant  who  has  failed  to  accept  the 
terms  demanded,  and  holds  over  after  the 
expiration  of  the  lease,  may  be  treated  by 
the  landlord  as  a  trespasser.  Pletrlch  v. 
Bly  (U.  S.)  63  Fed.  413,  11  C.  C.  A.  266. 

Persons  T.-ho  designedly  enter  railroad 
cars,  not  provided  with  either  a  ticket,  pass. 


or  money,  and  wit3i  the  improper  intent  to 
ride  thereupon,  when  not  authorised  either 
by  law  or  the  regulations  of  the  companj, 
may  be  justly  treated  as  trespassers.  Texas 
A  P.  R.  Co.  V.  Casey,  62  Tex.  112,  123. 

A  tenant  at  will  is  not  m  trespasser. 
Bray  v.  McShane,  13  N.  J.  Law  (1  J.  8. 
Green)  35,  36. 

TBII8PA8SE&  AB  INITIO. 

There  is  some  confusion  of  the  caws 
touching  the  proper  application  of  the  rale 
that  a  subsequent  abuse  of  mn  authority 
given  by  the  law  makes  the  abuser  a  ties- 
passer  ab  initio.  In  Ellis  t.  Cleveland,  54 
yfl  437,  it  is  said  that,  if  an  officer  to  whom 
returnable  process  is  directed  would  justify 
under  it,  he  must  show  its  return,  else  he  is 
a  trespasser  ab  initio,  for  he  is  commanded 
to  return  the  writ,  and  he  shall  not  be  pro- 
tected by  it  unless  he  shows  that  he  has 
paid  due  and  full  obedience  to  its  command. 
See,  also,  Brlggs  v.  Mason,  31  Vt  438;  Mon- 
roe Y.  Merrill,  72  Mass.  (6  Gray)  286,  238; 
WilUams  ▼.  Babbitt,  81  Mass.  (14  Gray)  141. 
74  Am.  Dec.  670;  Russ  v.  Butterfleld,  60 
Mass.  (6  Cush.)  242.  In  Shorland  v.  Govett, 
5  Bam.  &  O.  485,  Bayley,  J.,  says:  "When 
it  is  said  that  a  sheriff  is  made  a  trespasser 
ab  initio  by  the  neglect  to  return  a  writ,  the 
expression  is  inaccurate.  There,  for  want 
of  the  return,  no  complete  justification  was 
ever  shown.  The  distinction  is  this:  Where 
there  are  facts  alleged  on  the  record  making 
out  a  good  defense,  but  something  added  in 
the  replication  destroys  that  defense,  the 
party  Is  made  a  trespasser  ab  Initio.  Bat 
if  the  sheriff  seizes  goods  under  a  writ.  It  is 
his  duty  to  make  a  return.  He  never  has  a 
justification  unless  he  discharges  that  duty." 
And  Holroyd,  J.,  said:  "Instead  of  saying 
that  the  want  of  the  return  made  the  ^er- 
Iff  a  trespasser  ab  initio,  it  would  be  more 
correct  to  say  that  the  presence  of  the  re- 
turn was  necessary  to  make  his  act  law- 
ful ab  Initio.**  But;  whatever  be  the  correct 
mode  of  reasoning,  all  the  authorities  agree 
that  the  failure  to  return  the  process  is  fatal 
to  the  justification,  and  in  such  case  it  Is 
the  same  thing  as  if  the  officer  had  no  pro- 
cess at  all.  Wright  v.  Marvin,  9  Atl.  601, 
603,  59  Vt  437. 

It  is  held  that,  if  one  acting  under  au- 
thority of  a  warrant  omits  to  do  the  act 
which  the  warrant  justified  after  entering 
upon  the  premises,  he  thereby  becomes  a 
trespasser  ab  initio.  Boston  &  M.  R.  R.  v. 
Small.  27  Atl.  349,  850,  85  Me.  462,  85  Am. 
St  Rep.  879. 

TRESPASSnrO  8TO0X. 

As  used  in  the  chapter  relating  to  do- 
mestic animals,  the  term  "trespassing  stock 
or  animals"  means  those  unlawfully  upon 
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land,  or  running  at  large  contrarj  to  law  or 
poUoe  regulations.    Code  Iowa  1897»  I  2311. 

TRIABLE. 

The  statement  that  a  cause  la  triable 

la  a  certain  court  means  that  the  court  has  Sweet  y.  Chapman  (N.  T.)  58  How.  Prac. 

Jurisdiction   thereof.    Jackson  ▼.   State.   15  253,  254;   MUler  v.  King,  82  App.  DIy.  349, 

South.  250,  251,  33  Fla.  620.  351,  62  N.  X.  Supp.  1041. 


Wis.  544,  545,  11  N.  W.  801  (citing  Jacob's 
Law  Diet  tit  •rrrlaro. 

A  trial  is  a  Judicial  examination  of  the 
issues.  Stewart  t.  Stewart,  62  N.  B.  1023, 
1024,  28  Ind.  App.  378;  Miller  t.  King,  52 
N.  y.  Supp.  1041.  1042,  32  App.   Div.  349; 


The  phrase  "county  where  the  action 
Is  triable,"  as  used  in  the  Gode  in  reference 
to  the  place  of  trial,  means  nothing  more 
or  less  than  the  place  of  trial.  Chubbuck  ▼. 
iAorrlson  (N.  Y.)  6  How.  Prac.  367,  868. 

The  words  "or  triable  therein,"  as  used 
In  Rev.  St  S  3477,  providing  that  every  court 
of  record  shall  have  power  to  punish  any 
neglect  or  violation  of  duty  or  any  miscon- 
duct  by  which  the  rights  or  remedies  of  the 
party  in  an  action  or  proceeding  depending 
In  such  court  or  triable  therein  may  be 
defeated,  impeded,  or  prejudiced,  etc,  are 
clearly  intended  to  cover  cases  not  covered 
by  the  words  "depending  in  such  court,*'  and 
must  be  interpreted,  not  as  limiting,  but  ex- 
tending, the  statute  to  cases  not  covered  by 
the  word  'Spending."  Heymann  v.  Gunning- 
ham,  8  N.  W.  401,  408,  51  Wis.  506. 


TRIAL 

See  "During  Trlar;  "Fair  Trial";  "Pinal 
Hearing  or  Trial";  "Former  Trial"; 
"Judicial  Trial";  "Jury  Trial";  "New 
Trial";  "On  the  Trial";  "On  Trial"; 
"PubUc  Trial";  "Set  for  Trial." 

Appeal  as  part  of,  see  "Appeal." 

Arising  on  the  trial,  see  "Arise — Aris- 
ing." 

As  proceeding;  see  'Troceeding." 

Before  trial,  see  "Before." 

Hearing  distinguished,  see  "Hearing"; 
"Final  Hearing  or  TrlaL" 

A  trial  is  the  examination  before  a  com- 
petent tribunal,  according  to  the  law  of  the 
land,  of  the  facts  or  law  put  in  issue  in  a 
<auBe,  for  the  purpose  of  determining  such 
Inne.  Finn  ▼.  Spagnoli,  7  Pac.  746,  67  OaL 
330  (citing  TregamtM)  v.  Comanche  Mill. 
A  Mln.  Co.,  57  Gal.  501);  United  States 
T.  Curtis  (U.  S.)  25  Fed.  Gas.  726.  727; 
Lewis  V.  Smyths  (U.  8.)  15  Fed.  Gas.  499, 
500;  Crossland  ▼.  Admire,  24  &  W.  154, 
118  Mo.  87;  Gibbs  ▼.  Olbbs,  73  Pac.  641,  643, 
26  Utah,  382;  In  re  Ohauncey  (N.  Y.)  32 
Hun,  428,  431;Darden  v.  Lines,  2  Fla.  569, 
673;  Anderson  v.  Pennie,  82  Gal.  265,  267; 
Tregambo  v.  Gomanche  Mill.  &  Min.  Go.,  57 
Gal.  501,  506;  Second  Nat  Bank  ▼.  First 
Nat  Bank,  76  N.  W.  504,  507,  8  N.  D.  50. 

A  trial  is  examination  of  a  cause  before 
a  Judge  who  has  Jurisdiction  of  it  according 
to  the  laws  of  the  land.    Bullard  v.  Kuhl,  54 


A  trial  is  a  Judicial  examination  of  the 
issues  in  a  case.  Tingley  v.  Dolby,  14  N. 
W.  146.  148,  13  Neb.  371. 

A  trial  is  the  Judicial  examination  of  the 
issues  between  the  parties.  North  Hudson 
Building  &  Loan  Ass'n  v.  Ohilds,  82  Wis. 
460,  486,  52  N.  W.  600,  33  Am.  St  Rep.  57; 
Third  Nat  Bank  v.  McKinstry  (N.  Y.)  2 
Hun,  443,  444. 

A  trial  is  the  Judicial  examination  of  the 
Issues  in  an  action.  Spencer  v.  Thistle,  13 
Neb.  227,  229,.  13  N.  W.  214;  Trustees  of 
Swan  Tp.  v.  McGlannahan,  42  N.  E.  34,  36^ 
53  Ohio  St  408. 

A  trial  is  the  examination  of  the  matters 
of  fact  in  issue.  State  v.  Starling  (S.  G.)  15 
Rich.  Law,  120,  181. 

"Trial"  is  used  to  describe  the  process 
of  determining  the  issues  in  an  action  at 
law.  Doughty  v.  West  Bradley  A  Carey 
Mfg.  Go.  (U.  S.)  7  Fed.  Gas.  971,  972. 

A  trial  is  the  Judicial  examination  of 
the  issues  between  the  parties,  whether  they 
be  of  law  or  fact.  State  v.  Brown,  63  Mo. 
439,  444;  Brookover  v.  Esterly,  12  Kan.  149, 
152;  State  v.  Clifton,  57  Kan.  448,  449,  46 
Pac.  715;  J.  F.  Hart  Lumber  Go.  v.  Rucker, 
50  Pac.  484.  485,  17  Wash.  600;  Pach  v.  Gil- 
bert, 9  N.  Y.  Supp.  546,  547;  Mora  v.  Great 
Western  Ins.  Co.,  23  N.  Y.  Super.  Ct  (10 
Bosw.)  622,  623;  Ward  ▼.  Davis  (N.  Y.)  6 
How.  Prac.  274;  Meetze  v.  Charlotte,  G.  & 
A.  R.  Co.,  23  S.  G.  1,  13;  MonUcello  Nat 
Bank  v.  Bryant,  76  Ky.  (13  Bush)  419,  423; 
Vertrees*  Adm'r  v.  Newport  News  Sc  M.  V. 
R.  Co.,  95  Ky.  314,  317,  25  S.  W.  1,  2;  Ann. 
Codes  &  St  Or.  1901,  S  113;  Rev.  Codes 
N.  D.  1899,  I  5419;  Code  Civ.  Proc.  S.  D. 
1903,  S  243;  Ann.  St  Ind.  T.  1899.  I  3309; 
Gobbey's  Ann.  St  Neb.  1903,  S  1262;  Oen. 
St  Minn.  1894,  S  5358;  Rev.  St  Mo.  1899,  I 
690;  Bates*  Ann.  St  Ohio  1904,  S  5127; 
Glark*s  Code  N.  G.  1900,  §  397;  Balllnger's 
Ann.  Codes  &  St  Wash.  1897,  §  4965;  Code 
Civ.  Proc.  S.  G.  1902,  §  273;  Rev.  St  Wyo. 
1899,  §  8601;  Rev.  St  Wi&  1898,  |  2842; 
Rev.  St  Okl.  1903,  I  4452. 

The  words  "the  trial,"  as  used  in  the 
statute  providing  that  objections  to  deposi- 
tions must  be  filed  before  the  commence- 
ment of  the  trial,  meant  the  trial  in  which 
it  is  sought  to  use  the  depositions,  and  not 
a  prior  trial  of  the  cause  in  another  court 
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Collier  ▼.  Gavin,  95  N.  W.  842.  844,  1  Neb. 
(Unof .)  712. 

Blackstone  defines  a  "trlar'  to  be  ''the 
examination  of  the  matter  of  fact  in  issue 
in  a  cause.**  3  Bl.  Comm.  880.  *The  deci- 
sion of  the  issue  of  fact  is  called  the  trial." 
Steph.  PI.  77.  **By  the  common  law,"  said 
Shipman,  J.,  "at  the  date  of  the  adoption  of 
the  Constitution,  the  trial  of  all  issues  of 
fact  must  be  by  Jury.  By  issues  of  fact  are 
meant  questions  of  fact  as  distinguished 
from  questions  of  law,  which  the  result  of 
the  pleadings  In  each  case  shows  to  be  in 
dispute  or  controversy  between  the  parties; 
and  a  trial  must  be  by  Jury  in  issues  of  fact 
for  the  right  of  a  litigant*'  Raymond  v. 
Danbury  &  N.  R.  Co.,  43  Conn.  596,  20  Fed. 
Cas.  322.  The  common  law  required  that 
the  parties  should  form  an  issue  of  their 
pleadings  before  the  case  could  be  tried  by 
Jury.  It  is  when  the  parties  by  their  plead- 
ings come  to  an  issue  that  there  is  a  case 
to  be  tried  by  a  Jury.  When  the  matter  al- 
leged as  the  foundation  of  the  cause  of  ac- 
tion stands  confessed,  there  is  no  matter  of 
fact  in  issue  for  the  examination  of  the  Jury. 
It  results,  then,  that  there  could  be  no  trial 
by  Jury,  where  there  is  no  matter  of  fact  in 
issue  for  their  examination.  Deane  v.  Wil- 
lamette Bridge  Co.,  29  Pac.  440,  442,  22  Or. 
167,  15  L.  R.  A.  614. 

A  Judicial  examination  of  the  issues  be- 
tween the  parties  arising  upon  the  demurrer 
to  the  complaint  is  a  "trial,"  within  the  stat- 
utory definition.  Pratt  ▼.  Lincoln  Ca,  20 
N.  W.  726,  727,  61  Wis.  62. 

A  demurrer  Involves  an  examination 
and  decision  of  the  Issues,  and  where  it  is 
followed  by  a  Judgment,  which  disposes  of 
the  case,  the  argument  must  be  regarded  as 
a  trial.  Small  v.  Ludlow  (N.  Y.)  1  Hilt  807, 
806. 

The  submission  of  a  case  on  demurrer 
involves  the  trial  of  Issues  of  law,  and  consti- 
tutes a  trial,  within  the  meaning  of  a  letter 
from  a  railroad  to  an  attorney,  inclosing 
passes,  to  be  full  compensation  for  legal 
services  In  a  certain  county  for  one  year, 
except  for  assisting  in  trials  of  cases  other 
than  stock  cases.  Louisville,  N.  A.  &  0.  Ry. 
Co.  V.  Reynolds,  118  Ind.  170,  178,  20  N.  B. 
711. 

The  term  '*trlal"  Is  applied  to  the  deter- 
mination of  issues  of  fact,  not  Issues  of  law. 
Consequently  the  provision  of  Code,  9  2732, 
that  a  party,  after  trial  on  matter  of  abate- 
ment, shall  not  be  allowed  to  answer  or  re- 
ply matter  in  bar,  does  not  forbid  further 
answer  after  a  plea  In  abatement  has  been 
held  bad  on  demurrer.  Winet  v.  Berryhill, 
7  N.  W.  681,  683,  55  Iowa,  411. 

"Trial  of  an  action,"  as  used  In  Code 
Civ.  Proc;  S  829,  providing  that  on  the  trial 
of  an  action  m  parly  or  person  Interested 


Shan  not  be  examined  in  his  own  behalf 
against  the  administrator  of  a  deceased  per 
son,  includes  the  trial  of  a  feigned  issue  ont 
of  chancery  as  to  the  amount  due  on  a  land 
contract  Parks  v.  Andrews,  10  N.  Y.  Supp. 
344,  346,  56  Hun,  891. 

The  taking  of  proofs  before  a  master  hi 
order  to  dispose  of  a  motion  for  an  injunc- 
tion pendente  lite  is  not  a  trial.  Doughty  v. 
West,  Bradley  &  Cary  Mfg.  Co.  (U.  B,)  7 
Fed.  Cas.  971,  972. 

A  trial  is  a  Judicial  examination  of  the 
issues,  whether  of  law  or  fact,  and  not  a 
review  of  such  examination  upon  an  appeal 
from  the  decision.  The  appellate  court  cor- 
rects any  errors  of  the  trial  court  It  has  no 
original  Jurisdiction  to  try  issues,  or  Juris- 
diction to  examine  them,  other  than  to  see 
that  the  Judgment  under  review  is  correct 
The  only  trial,  therefore,  is  at  the  special 
term,  before  the  court,  with  or  without  t 
Jury.  Eldridge  v.  Strenz,  39  N.  Y.  Super.  Ct 
(7  Jones  &  S.)  295,  800. 

A  trial  is  a  Judicial  examination  of  the 
issues.  The  granting  of  an  allowance  to  a 
suit  for  divorce  is  not  an  examination  of  the 
issues  involved — is  not  a  trial.     Stewart  v. 


Stewart,  62  N.  E.  1023,  1024,  28  Ind.  Appi 
378. 

A  hearing  before  the  mayor  of  New 
Haven  for  the  removal  of  a  city  official  is 
not  a  "trial,"  as  there  are  no  adverse  pa^ 
ties  nor  a  Judge.  It  is  rather  an  investiga- 
tion by  the  executive  as  a  necessary  prece- 
dent to  the  performance  of  an  official  duty. 
The  refusal  of  the  mayor,  therefore,  to  al- 
low representation  by  counsel  at  the  hearing, 
is  not  alone  sufficient  to  invalidate  the  pro- 
ceedings. Avery  v.  Studiey,  50  Atl.  752,  757, 
74  Conn.  272. 

A  question  which  arises  as  to  the  taxa- 
tion of  the  marshal's  poundage  on  money 
collected  on  an  execution  Issuing  out  of  a 
District  Court  of  the  United  States  la  not  a 
matter  arising  at  the  trial  of  the  cause, 
so  as  to  give  the  Supreme  Court  Jurisdiction 
on  a  certificate  of  division  from  the  Circuit 
Court  United  States  Bank  ▼.  Oreen,  31  U. 
S.  (6  Pet)  26,  28,  8  L.  Bd.  807. 

An  Inquest  is  a  '*trlal,"  as  the  term  is 
used  in  speaking  of  proceedings  in  the  cause 
at  circuit,  which  is  but  a  trial  of  an  issue  of 
fact,  where  the  plaintiff  alone  introduces 
testimony.  Haines  v.  Davis  (N.  Y.)  6  How. 
Prac.  118»  119. 

'*Trial"  as  defined,  by  section  265  of  the 
Code,  as  a  Judicial  examination  of  the  is- 
sues, whether  of  law  or  fact,  in  an  action. 
The  presentation  and  determlnati<»i  of  a 
motion  for  a  new  trial  was  not  a  trial  within 
such  definition,  but  a  hearing.  McDermott 
V.  Halleck,  69  Pac.  335,  336,  65  Kan.  403. 

It  cannot  be  claimed  that  there  was  no 
trial  on  an  issue  of  fact  because  the  court, 
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after  the  eyidence  was  in,  directed  the  Jury 
to  And  for  tbe  defendant.  Fisher  t.  Nubian 
Iron  Enamel  Ck>^  tf  N.  B.  249,  26a»  168  lU. 
387. 

Where,  in  an  action  on  two  causes  of 
action,  separate  yerdicts  were  rendered,  one 
in  faTor  of  defendant  and  the  other  against 
him,  and  the  latter  yerdict  was  set  aside  and 
a  new  trial  was  granted  as  to  such  cause  of 
action,  the  whole  cause  must  be  retried. 
The  simple  entry  of  judgment  on  the  other 
rerdict  would  not  be  a  trial.  A  trial  in  the 
general  sense  and  meaning  of  the  law,  which 
authorizes  the  Supreme  Ck>urt  by  mandamus 
to  require  the  district  court  to  try  a  cause, 
embraces  not  only  the  rendition  of  judgment, 
but  includes  a  hearing  of  some  sort  agree- 
ably to  the  principles  and  usages  of  law,  and 
embraces  presenting  the  issues  by  pleading 
and  a  hearing  in  a  forum  with  jurisdiction. 
Schints  V.  Morris,  36  a  W.  516,  520,  13  Tex. 
Clr.  App.  580. 

The  word  "trial,**  as  used  in  Gly.  Code, 
I  6881,  declaring  that  all  applications  for  a 
new  trial,  except  in  extraordinary  cases, 
most  be  made  during  the  term  at  which  the 
trial  was  had,  and  when  the  term  continues 
longer  than  30  days  the  application  shall  be 
fUed  within  80  days  from  the  trial,  etc.,  is 
to  be  glyen  only  Its  restricted  meaning — 
that  is,  the  sense  in  wliich  it  is  used  by 
Sir  William  Blackstone  when  he  says  a  trial 
is  the  examination  of  the  matter  of  fact  in 
Issne— and  is  not  used  in  -its  comprehensiye 
sense,  meaning  the  inyestlgatlon  and  decision 
of  a  matter  In  issue  between  parties  before 
tribunals,  Including  all  the  steps  in  the  case 
from  the  submissicm  to  the  jury  to  rendi- 
tion of  judgment.  Oastellaw  y.  Blanchard, 
31  &  B.  801,  803,  106  Ga.  97. 

In  Oode,  S  252,  'trial'*  is  defined  as  m 
judicial  examination  of  the  issnes  between 
the  parties.  Such  an  examination  may  be 
had  without  being  followed  by  a  conclusion 
or  yerdict,  such  as  when  a  jury  disagrees,  or 
a  juror  Is  withdrawn,  or  the  complaint  is 
dismissed.  But  when  the  court  refuses  to 
examine  the  issues,  and  of  its  own  motion 
sends  the  case  to  a  referee,  it  will  be  m 
fltretch  of  common  sense  and  law  to  hold  that 
there  had  been  a  trial.  Third  Nat  Bank  y. 
McKinstry  (N.  Y.)  5  Thomp.  &  0.  52,  53. 

"The  opening  of  the  cause,  introduction 
of  evidence,  and  summing  up  by  counsel  to 
the  jury,  or  submitting  of  the  cause  to  the 
court  or  referee  on  written  points  and  argu- 
ments after  the  eyidence  is  closed,  are  parts 
of  the  trial  of  an  issue  of  fact  Such  trial 
is  not  completed  until  finally  submitted  to 
the  court  referee,  or  jury."  Mygatt  y.  WIU- 
cox  (N.  X.)  85  How.  Prac.  410,  412. 

Under  Oode  Oly.  Proc.  §  632,  proylding 
that,  on  the  trial  of  a  question  of  fact  by 
the  court;  Its  decision  must  be  In  writing 


and  filed  with  the  clerk,  and  section  63Sk 
proylding  that  in  glying  the  decision  the 
facts  found  and  the  conclusions  of  law  must 
be  separately  stated,  and  judgment  entered 
accordingly,  the  trial  of  a  cause  by  the  court 
is  not  concluded  until  the  decision  is  filed 
with  the  clerk,  and  when  the  term  of  office 
of  the  judge  who  tried  the  case  expires  be- 
fore such  decision  is  filed,  the  fact  that  it 
was  signed  by  him,  and  ordered  by  his  suc- 
cessor in  office  to  be  filed  with  the  clerk,  and 
was  so  filed,  is  not  sufficient  to  sustain  the 
judgment  entered  thereon.  Connolly  v.  Ash- 
worth,  38  Pac.  60,  98  Cal.  206. 
i 
As  used  in  Gomp.  Laws,  §  7401,  proyld- 
ing that  if,  before  the  conclusion  of  a  trial, 
a  juror  becomes  aick,  the  court  may  dis- 
charge him  and  a  new  juror  may  be  sworn, 
''and  the  trtal  begin  anew,"  the  word  "trial" 
is  restricted  in  its  significance  to  the  Inyes- 
tigatlon  of  facts  commencing  after  the  jury 
is  sworn  and  ending  with  the  charge  of  the 
court  State  y.  Hazledahl,  62  N.  W.  316, 
316,  2  N.  D.  621,  16  L.  R.  A.  150. 

Where  testimony  was  taken  in  inyestl- 
gation  of  an  issue  of  fact  by  a  competent 
court  and  so  far  as  defendant  was  concerned 
It  would  appear  that  the  examination  of  the 
witness  was  exhausted,  it  was  a  "trial," 
within  Oode  Oiy.  Proc.  S  830,  enabling  resort 
to  be  had  to  the  testimony  of  a  deceased 
witness  at  a  former  trial.  Taft  y.  Uttle,  79 
N.  T.  BU9P.  607.  608,  78  App.  Diy.  74. 

A  default  judgment  In  an  action  for  the 
recoyery  of  real  estate  and  damages  for  its 
detention  is  not  a  "trial";  hence  defendant  is 
not  entitled  to  "another  trial,"  as  a  matter  of 
right,  under  Code,  S  680,  which  proyldes  that 
In  an  action  for  the  recoyery  of  real  property 
the  party  against  whom  judgment  Is  render- 
ed may,  at  any  time  during  the  term  at  which 
the  judgment  is  rendered,  demand  another 
trial  by  notice  on  the  journal,  and  thereupon 
the  judgment  shall  be  yacated  and  the  action 
shall  stand  for  trial  at  the  next  term.  Hall 
y.  Sanders,  25  E:an.  688,  649. 

Until  a  decision  of  the  court  has  been  en- 
tered in  the  minutes,  or  reduced  to  writing 
by  the  judge  and  signed  by  him,  and  filed  by 
the  cleik,  the  cause  has  not  been  tried.  Hast- 
ings y.  Hastings,  31  Cal.  06,  96. 

A  trial  is  not  a  game  of  skill,  in  which 
the  object  is  to  catch  the  judge  (or  the  other 
side)  "out  on  first  base"  by  an  inadyertence 
or  error.  State  y.  Holder,  45  S.  B.  862,  863, 
133  N.  O.  709. 

la  statvies  relatiiic  to  appeal  or  error. 

The  word  "trial,"  as  used  in  the  statute 
requiring  a  bill  of  exceptions  in  a  criminal 
case  to  be  presented  to  the  judge  at  the  time 
of  the  trial,  is  not  used  in  its  limited  and  re- 
stricted sense,  but  in  a  general  sense,  and  in- 
cludes all  the  steps  taken  in  m  criminal  ac- 
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tlon,  from  the  robmiBtion  tt  the  cause  to  the 
jury  to  the  rendition  of  the  judgment  Jenks 
▼.  State,  89  Ind.  1,  8;  Herron  ▼.  State,  46 
N.  B.  640,  542,  17  Ind.  App.  161  (citing  Stur- 
geon T.  Gray,  96  Ind.  166);  Hunter  t.  State, 
101  Ind.  406,  407;  Hotsenpiller  ▼.  State,  48 
N.  B.  234, 144  Ind.  9.  It  does  not  include  any 
proceedings  after  the  rendition  of  the  judg- 
ment, and  therefore  exceptions  cannot  be 
taken  on  the  oyerruling  of  a  motion  for  a 
new  trial.  Nichols  ▼.  State^  63  N.  B.  783, 
786,  28  Ind.  App.  674. 

The  word  ••trial,"  as  used  In  Code  Civ. 
Proc.  I  650,  proYldiug  that,  when  a  party  de- 
sires to  have  exceptions  taken  at  the  trial 
filed  in  a  bill  of  exceptions,  he  may  within  10 
days  after  the  entry  of  the  judgment,  etc., 
means  a  trial  of  an  issue  of  law,  as  well 
as  the  trial  of  an  issue  of  fact  Redington  v. 
Ck>mwell,  27  Pac  40,  43,  90  CaL  49. 

Pleading  is  not  strictly  a  part  of  the  tri- 
al. Trial  does  not  commence  until  an  issu- 
ance of  fact  Is  joined.  An  alleged  error  in 
overruling  a  demurrer  to  a  petition  is  not 
an  error  in  law  occurring  at  the  trial,  and 
therefore  cannot  be  reviewed  by .  the  Su- 
preme Court  unless  the  petition  for  error  is 
filed  within  one  year  from  the  decision  of  the 
judgment  Mechanics'  Sav.  Bank  y.  Har- 
ding, 70  Pac.  655,  656,  65  Kan.  655. 

Under  Bums'  Rev.  St  1894,  |  1712,  pro- 
viding that  a  person  convicted  in  a  justice's 
court  may  appeal  to  the  criminal  court  with- 
in 10  days  after  trial,  no  appeal  lies  from  a 
judgment  on  conviction  of  one  on  a  plea  of 
guilty.  Orear  t.  State,  53  N.  B.  249,  250,  22 
Ind.  App.  553. 

Under  a  statute  providing  that  in  the  Su- 
preme Court  only  errors  at  law  occurring  at 
the  trial  can  be  reviewed,  it  is  held  that  the 
term  ••trial"  has  reference  to  the  trial  upon  a 
plea  in  bar,  and  does  not  extend  to  a  motion 
to  quash,  or  to  trial  upon  a  plea  in  abate- 
ment It  commences,  at  least  when  the  jury 
is  sworn  in,  embraces  questions  as  to  the  ad- 
missibility of  evidence  or  refusal  to  charge, 
and  the  charge  given,  and  the  like,  and  ends 
with  the  rendition  of  the  verdict  Columbus, 
H.  V.  &  T.  Ry.  Co.  V.  Thurstin,  9  N.  B.  232, 
234,  44  Ohio  St  525. 

The  term  ••trial,"  in  Rev.  St  §  7356,  as 
amended  in  1883,  providing  that  in  criminal 
cases  in  the  Supreme  Court  only  errors  of 
law  occurring  on  the  trial  or  appearing  in  the 
pleadings  or  judgment  can  be  reviewed,  re- 
lates to  the  trial  on  the  merits  upon  a  plea  in 
bar,  and  does  not  extend  to  a  trial  on  a  plea 
in  abatement,  or  errors  occurring  on  the  tri- 
al of  a  plea  in  abatement  or  hearing  on  mo- 
tion to  quash.  The  trial,  in  the  sense  of  the 
provision,  commences  at  least  immediately 
after  the  jury  is  sworn,  and  embraces  ques- 
tions as  to  the  admissibility  of  evidence,  as 
to  the  refusal  to  charge  and  the  charge  given, 
and  the  like,  and  ends  with  the  rendition  of 


the  yerdict    Wagner  v.  State,  42  Ohio  St 
637,  540. 

The  word  ••triaT  In  its  general  sense 
means  the  investigation  and  decision  of  a 
matter  in  issue  between  parties  before  a  coIz^ 
potent  tribunal.  Jenks  v.  States  89  Ind.  1. 
Where  defendant  on  being  arraigned,  plead- 
ed not  guilty,  but  subsequently  consented 
that  the  court  should  find  him  guilty  without 
hearing  any  evidence,  there  was  a  trial  sruf- 
ficient  to  authorize  an  appeal  under  the  stat- 
ute providing  that  any  defendant  against 
whom  any  punishment  is  adjudged  may  ap- 
peal within  10  days  after  the  trial.  State  v. 
Gardner,  35  N.  B.  915,  916,  8  Ind.  App.  440. 

••A  trial  is  a  judicial  examination  of  the 
issues,  whether  of  law  or  of  fact  in  an  ac- 
tion or  proceeding."  Rev.  dt,  I  2514.  ••Issues 
arising  on  the  pleadings,  where  a  fact  or  con- 
clusion of  law  is  maintained  by  one  party 
and  controverted  by  the  other.  There  are 
two  kinds:  First  of  law;  second,  of  fact" 
Section  2515.  Under  such  definitions  the  ac- 
tion of  a  court  in  hearing  and  determining 
a  motion  to  discharge  an  attachment  is  not  in 
a  strictly  legal  sense  a  trial,  and  therefore 
the  action  of  the  court  may  be  reviewed  In 
error,  if  the  entire  record,  including  the  final 
judgment  in  the  cause,  is  'brought  up,  al- 
though a  motion  for  a  new  trial  was  not 
made  below.  First  Nat.  Bank  t.  Swan,  23 
Pac  743,  749,  8  Wyo.  356. 

The  word  ••trial,"  as  used  In  Rev.  St 
S  7356,  declaring  that  the  Supreme  Court 
can  only  review  errors  In  law  occurring  at 
the  trial,  includes  the  impaneling  of  a  jury. 
Holmes  v.  State,  42  Ohio  St  696,  601. 

la  statutes  relatlais  to  costs. 

Where  no  issue  is  joined  on  the  plead- 
ings, a  proceeding  to  determine  the  amount 
of  plaintlfTs  recovery  is  not  a  **trlal,"  with- 
in Code,  S  308,  relating  to  the  granting  of 
an  extra  allowance.  Randolph  y.  Fost^  (N. 
Y.)  3  B.  D.  Smith,  648,  649. 

W^here  a  plaintiff  voluntarily  submits  to 
a  nonsuit  after  evidence  has  been  given  <» 
both  sides,  and  while  defendant's  counsel  la 
summing  up,  a  trial  has  been  had  entitling 
defendant  to  an  allowance  authorized  by 
Code  Civ.  Proc  S  308,  declaring  that  where 
a  trial  has  been  had,  the  court  may  in  diffi- 
cult and  extraordinary  cases  make  an  al- 
lowance in  addition  to  the  allowances  speci- 
fied by  the  statutes.  Allaire  v.  Lee,  11  N.  T. 
Super.  Ct  (4  Duer)  609. 

A  trial  is  defined  to  be  the  judicial  ex- 
amination of  the  issue.  An  argument  takes 
place  prior  to  a  judicial  decision  of  the  issues 
in  a  case.  There  had  been  an  argument  and 
decision.  Costs  were  allowable,  and  properly 
taxed  and  paid.  They  were  paid  for  argu- 
ment of  the  appeal.  The  Judgment  was  af- 
firmed, the  costs  paid,  and,  of  course^  the 
plaintiff  satisfied.    But  upon  defendant's  ap- 
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plication  a  reargnment  was  ordered.  He  It 
was  who  imposed  the  labor  of  a  reargnment 
tbat  took  place;  and  the  conrt  thereupon  re- 
rersed  the  judgment,  and  ordered  a  new  tri- 
al, with  costs  to  abide  tbe  event  The  court 
expressly  ordered  the  costs  to  abide.  That, 
of  course,  covered  statutory  costs  to  the  suc- 
cessful party.  By  subdlyision  1  of  section 
806  of  the  Code,  the  costs  of  an  appeal  are 
in  the  discretion  of  the  court  when  a  new  tri- 
al is  ordered.  The  discretion  was  therefore 
properly  exercised  by  the  General  Term 
when  it  reversed  the  Judgment  and  ordered  a 
new  trial  The  plaintiff  would  have  no  com- 
pensation for  the  reargnment,  if  this  item  of 
costs  for  a  new  trial  was  not  allowed.  Mil- 
ler V.  King,  52  N.  Y.  Supp.  1041,  1042,  82  App. 
Div.  349  (citing  Slocum  v.  Lansing  [N.  Y.] 
3  Denlo,  250,  and  note:  Day  v.  Beach  [N.  Y.] 

1  How.  Prac.  236;  Koon  v.  Thnrman  [N.  Y.] 

2  Hill,  857). 

The  provision  authorizing  the  successful 
party  to  tax  a  certain  sum  as  costs  for  the 
trial  contemplates  compensation  for  services 
rendered  in  the  actual  conduct  of  the  trial. 
Where  a  cause  was  placed  on  a  short-cause 
calendar,  and  after  the  trial  had  proceeded 
for  an  hour,  without  being  concluded,  was 
Bent  back  to  the  general  calendar  and  tried 
in  general  course,  the  successful  party  was 
entitled  to  two  trial  fees.  Gilroy  v.  Badger,  I 
58  N.  Y.  Supp.  1106»  HOT,  28  Misc.  Rep.  148.  | 

In  a  certain  sense  there  is  but  one  "trial"  I 
of  an  action,  for  a  trial  that  is  so  infected  I 
with  error  as  to  be  reversed  upon  appeal  Is 
hi  effect  no  trial  at  all.  As  the  result  of  the 
appeal  both  verdict  and  Judgment  are  set 
aside,  and  a  new  trl&l  is  granted,  which  re- 
quires a  retrial  of  the  action  the  same  as  if 
it  had  never  been  tried.  An  executor,  under 
Code  Civ.  Pioc.  99  1822,  1885,  1886,  8246,  is 
entitled  to  one  lawful  trial  and  to  exemption 
from  costs,  saving  the  excepted  cases,  until 
he  has  had  one  lawful  trial.  Benjamin  t. 
Ver  Nooy,  61  N.  B.  071,  072,  168  N.  Y.  57a 

In  a  statute   relating   to   aehnire  and 
search  of  property,  providing  that  the  prop- 
erty taken  shall  be  safely  kept  so  long  as 
necessary  for  the  purpose  of  being  produced 
or  used  as  evidence  on  the  "trial,"  and  that 
if,  on  the  hearing,  it  appears  that  the  war-  • 
rant  was  issued  without  probable  cause,  laie  . 
eomplainant  may  be  required  to  pay  the  { 
costs,  the  words  "trial"  and  ••hearing"  are 
generally  imderstood  as  meaning  a  Judicial 
examination  of  the  issue  between  the  par- 
ties, whether  of  law  or  of  fact    Glennon  r. 
Britton,  156  Bl.  282,  248,  40  N.  B.  504,  508. 

The  'trial  of  the  action,"  in  the  meaning 
of  the  statute  providing  that  in  civil  actions 
In  Justice's  court,  where  defendant  tenders 
plaintilf  Judgment  for  a  specified  amount, 
plaintiff  shall  not  recover  attorney  fees  or 
other  costs  subsequent  to  such  tender,  unless 
^  shall  recover  on  the  trial  of  the  action  a 
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greater  sum  than  that  tendered,  ai^lles  to 
a  trial  in  the  circuit  court  on  appeal  from 
the  Justice's  court  Pepper  t«  O'Dowd,  80 
Wis.  588.  547. 

Im  orlmiaal  law. 

See,  also,  ••Preliminary  Bxamination." 

In  a  criminal  cause  the  term  ••trial"  does 
not  include  the  arraignment,  or  any  other 
merely  preparatory  proceeding  which  may  be 
taken  prior  to  the  time  of  administering  the 
requisite  oath  to  the  Jury.  Hunnel  v.  State, 
86  Ind.  431,  484;  McCall  v.  United  States,  46 
N.  W.  608,  611,  1  Dak.  820;  United  States 
V.  Curtis  (U.  S.)  25  Fed.  Cas,  726,  727;  Com- 
monwealth V.  Soderquest,  66  N.  B.  801,  802, 
188  Mass.  100;  Byers  v.  State,  16  South.  716^ 
717,  105  Ala.  81. 

The  word  ••trial,"  when  used  in  con- 
nection with  criminal  proceedings,  means 
proceedings  in  open  court  after  the  pleadings 
are  finished  and  the  case  is  otherwise  ready, 
down  to  and  including  the  rendition  of  the 
verdict.  It  includes  all  those  steps  In  the 
trial  during  which  defendant  may  be  of  as- 
sistance to  his  counsel  in  conducting  the  pro- 
ceedings. It  does  not  include  the  prelim- 
inary steps  wherein  the  court  is  passing  upon 
questions  of  law  and  preliminary  motions 
with  a  view  of  settling  the  issues.  State  v. 
Spotted  Hawk,  55  Pac.  1026,  1028,  22  Mont 
88. 

The  word  ••trial"  means  the  Judicial 
hearing  upon  the  issues  in  the  cause,  for  the 
purpose  of  determining  it,  and  cannot  be  ap- 
plied to  a  preliminary  examination  before  a 
magistrate  to  ascertain  if  the  evidence  is 
such  that  the  accused  ought  to  be  put  upon 
trial  for  the  offense  charged.  State  v.  Berg- 
man, 87  Minn.  407,  408,  84  N.  W.  787. 

Within  the  meaning  of  section  55  of  the 
Criminal  Code,  providing  that  if  from  the 
trial  it  appears  that  defendant  is  guilty  of 
a  public  offense  other  than  that  charged  in 
the  warrant,  he  shall  be  held  in  the  custody 
of  the  officer  and  tried  for  such  offense,  the 
term  ••trial"  will  l>e  construed  as  meaning 
preliminary  examination,  and  not  trial  In 
the  ordinary  sense  of  the  term.  State  v. 
Ooetz,  60  Pac.  187,  180,  65  Kan.  125  (citing 
Redmond  v.  State,  12  Kan.  172). 

The  word  ••trial,"  as  used  in  Act  Feb.  7, 
1860,  enacting  that  hereafter,  on  the  trial  of 
any  person  Indicted  for  trading  with  a  slave, 
it  shall  not  be  necessary  for  the  state  to 
aver,  etc.,  is  used  in  its  comprehensive  sense, 
and  embraces  all  the  proceedings  down  to 
the  acquittal  or  conviction  of  the  party. 
Hirschf  elder  v.  State,  10  Ala.  584,  530. 

Code  1802,  I  088,  provides  that  ••when 
the  trial  of  any  case,  civil  or  criminal,  has 
been  commenced  and  is  in  progress,"  and  the 
time  for  the  expiration  of  the  term  as  fixed 
by  law  arrives,  the  court  may  proceed  with 
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"Bucb  trial  or  bearing,"  and  bring  It  to  a 
condufiion  in  tbe  same  manner  and  wltb  the 
like  effect  as  if  the  stated  term  had  not  ex- 
pired. Section  1522  proyidea  that  words  and 
phrases  are  used  in  statutes  in  their  ordi- 
nary meaning,  and  technical  words  and 
phrases  in  their  technical  meaning.  Held 
that,  as  used  in  section  933,  the  "trial"  of  a 
criminal  case  commenced,  not  at  tbe  later 
stage,  when  Jeopardy  attaches,  but  at  the  in- 
stant the  court  enters  on  the  Impaneling  of 
a  Jury  for  an  investigation  of  the  matters  of 
fact  presented  by  the  pleadings.  Lipscomb 
T.  State,  25  South.  158,  164,  76  Miss.  223. 

An  "examination"  is  not  a  "trial,*'  so 
that  accused  is  not  entitled  to  have  a  Jury 
called  at  the  time  of  his  examination.  The 
"holding  to  bail"  upon  an  examination  is 
not  »ven  an  accusation.  It  is  merely  a  find- 
ing that,  before  the  defendant  is  formally  ac- 
cused of  the  crime,  the  question  of  his  guilt 
or  innocence  ought  to  be  investigated  by  a 
competent  tribunal,  namely,  the  grand  Jury. 
1  Chit.  Gr.  Law,  89.  It  adds  nothing  to  the 
weight  of  the  complainant's  charge.  State  v. 
Oerry,  38  AtL  272,  279,  68  N.  H.  495,  88  L. 
R.  A.  228. 

A  demurrer  is  a  trial  upon  the  issues  of 
law,  and  it  is  only  upon  the  determinati<Hi  of 
that  trial  that  an  order  can  be  made.  There- 
fore, when  the  defendant  in  a  prosecution  for 
bribery  demurred  to  the  indictment,  there 
was  no  power  in  the  grand  Jury,  in  the  ab- 
sence of  an  order  by  the  court,  to  again  in- 
vestigate the  same  charge  or  find  a  second 
indictment  People  v.  Bissert,  75  N.  Y.  Supp. 
630,  633,  71  App.  Div.  118, 

The  word  "trial,"  as  used  in  Bill  of 
Rights,  9  IS,  securing  to  an  accused  the  right 
to  a  public  trial,  does  not  extend  to  the  act 
of  pronouncing  of  sentence.  Reed  ▼.  State, 
46  N.  B.  135,  186,  147  Ind.  41. 

Same— Attaebateat  of  Jeopardy. 

Jeopardy  of  life  is  when  one  is  put  upon 
his  trial  upon  a  valid  indictment  for  a  capital 
offense.  It  may  result  in  his  condemnation. 
Hence  he  is  in  Jeopardy.  But  a  prisoner  is 
never  on  his  trial  unless  there  is  a  good  in- 
dictment and  therefore  no  Judgment  can  be 
pronounced  on  a  verdict  of  conviction  if  the 
Indictment  is  not  good.  From  the  time  the 
trial  commences  it  is  a  mere  form  that  can- 
not result  in  his  condemnation,  and  if  the 
indictment  is  not  good  the  prisoner  is  not 
in  Jeopardy.  State  v.  Ray  (S.  C.)  Rice,  1«  6, 
83  Am.  Dec.  90. 

"At  what  particular  period  in  the  prog- 
ress of  the  arraignment  and  other  formalities 
usual,  and  perhaps  necessary,  preparatory  to 
a  trial,  the  trial  may  be  said  to  be  entered 
into,  or  at  which  it  may  be  said  the  prisoner 
is  put  on  his  trial,  may  be  a  question  of 
some  nicety,  and  it  appears  to  me  to  be 
wholly  unnecessary  to  consider  it  here;  for 


it  must  appear  evident  that  a  prisoner  can- 
not be  put  on  trial  unless  he  is  before  a 
court  in  every  respect  competent  to  try  the 
offense  with  which  he  is  charged.  One  of 
the  members  of  the  court  indispensably  nec- 
essary to  a  trial  for  a  felony  is  a  Jury.  To 
constitute  a  Jury,  every  lawyer  knows  that 
12  lawful  men  are  necessary,  and  that  with- 
out this  number  no  Jury  can  exist  Where 
only  8  have  been  sworn,  although  they  con- 
stitute so  many  constituent  parts,  they  are 
not  a  Jury,  and  therefore  are  incompetent 
to  pronounce  a  verdict  and  when  it  is  impos- 
sible to  supply  the  deficiency,  so  as  to  form 
a  complete  Jury,  the  trial  has  not  commen- 
ced, and  those  sworn  may  be  discharged,  and 
the  prisoner  remanded  to  Jail,  and  tried  st 
another  time."  State  ▼.  Burket  ^  G.)  2 
Mill,  Oonst  155,  166,  12  Am.  Dec.  662. 

After  the  names  of  49  Jurors  had  been 
drawn  from  the  box,  which  had  contained 
60,  and  8  Jurors  had  been  separately  sworn, 
it  appeared  that  11  of  the  paper  pellets  had 
been  clandestinely  removed,  whereupon  the 
court  directed  the  clerk  to  prepare  11  pelletB 
in  place  of  those  which  had  been  removed, 
and  again  put  all  the  pellets  in  the  box,  and 
that  the  drawing  of  the  Jury  be  commenced  de 
novo.  The  defendant  complains  that  the 
tendency  of  that  order  was  to  put  him  twice 
in  Jeopardy,  and  that  the  court  had  no  power 
to  make  it  He  was  not  in  Jeopardy  at  tbe 
time  of  making  the  order.  The  trial  begins 
when  the  Jury  is  charged  with  the  defendant, 
and  that  is  at  the  moment  a  full  Jury  is  im- 
paneled and  sworn.  He  is  not  in  Jeopardy 
before.  Up  to  that  point  the  court  may  post- 
pone the  trial  as  lawfully  at  one  stage  of 
the  proceedings  as  another.  A  man  is  not 
in  peril  from  the  verdict  of  a  Jury  until  the 
full  number  are  qualified  to  hearken  unto 
the  evidence  and  make  deliverance.  Alexan- 
der T.  Commonwealth,  105  Pa.  1,  A. 


of  aoevsed* 

The  absence  of  a  defendant  convicted 
of  murder  during  the  motion  for  a  new  trial 
is  no  ground  for  reversal,  inasmuch  as  such 
motion  is  no  part  of  the  trial.  State  v. 
Brown,  63  Mo.  439,  444. 

The  provision  of  the  Oonstltation  of 
North  Carolina  providing  that  a  defendant 
in  a  criminal  action  shall  be  informed  of  the 
accusation  against  him,  and  shall  have  tbe 
right  to  confront  the  accusers  and  witnesses 
with  other  testimony,  and  shall  not  be  con- 
victed except  by  a  unanimous  verdict  of  a 
Jury  of  good  and  lawful  men  in  open  conrt 
defines  the  trial  of  an  accused,  and  Impliea 
that  he  shall  have  the  right  to  be  present, 
but  his  presence  is  not  required  in  the  Su- 
preme Court  considering  his  case  on  his  ap- 
peal.   State  V.  Overton,  77  N.  C.  486,  486. 

The  word  *trtal,"  as  used  in  St  Okl.  f 
5147»  declaring  that  If  the  indictment  Is 
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for  felony,  tbe  defendant  must  be  personally 
present  at  the  trial,  only  means  that  tbe 
defendant  shall  be  present  In  court  from  the 
beginning  of  the  impaneling  of  the  Jury  un- 
til the  reception  of  the  Terdict,  the  record- 
ing of  the  same,  and  the  discharge  of  the 
Jury,  and  has  no  reference  to  a  hearing  on 
a  motion  for  a  new  trial  or  a  hearing  on  a 
motion  in  arrest  of  Judgment  Ward  ▼.  Ter- 
ritory, 66  Pac.  704,  707,  8  Okl.  12. 

In  statutes  relatiiic  to  ofieUl  fees. 

The  words  "tiiar'  and  "final  hearing** 
hare  well-known,  definite  meanings  in  the 
law,  and  they  are  used  in  that  well-known 
sense  hi  the  statute  authorizing  a  docket  fee 
of  $20  in  a  trial  before  a  Jury  in  civil  or 
criminal  cases,  or  before  referees,  or  on  a 
final  hearing  in  equity  or  admiralty.  "Trial" 
is  used  to  describe  the  process  of  determin- 
ing the  Issues  in  an  action  at  law,  and 
*'finAl  hearing*'  tbe  submission  of  the  case 
for  determination  thereof  upon  the  plead- 
ings, or  pleadings  and  proofs,  or  otherwise, 
80  that  the  case  may  be  finally  disposed 
of.  The  statute  does  not  authorize  a  docket 
fee  on  a  reference  to  a  master  in  a  suit  in 
equity  under  an  Interlocutory  order  of  final 
bearing.  Doughty  y.  West,  Bradley  &  Gary 
Mfg.  Go.  (U.  &)  7  Fed.  Gas.  971,  972. 

Bey.  8t  I  24^  allowing  a  specified  fee 
for  United  States  district  attorneys  for  each 
case  tried  before  a  Jury,  Includes  cases  which 
are  tried  before  a  Jury,  although  there  is  a 
new  trial  and  no  verdict  is  rendered.  Weed 
?.  United  States  (U.  8.)  82  Fed.  414,  4ia 

The  word  **trlal,"  as  used  in  Act  Feb. 
26,  1853,  providing  for  compensation  for 
attorneys,  solicitors,  and  proctors  of  the  Unit- 
ed States  courts  In  a  trial  before  a  Jury  in 
dvil  and  criminal  causes,  or  before  a  ref* 
eree,  or  for  a  final  hearing  in  equity  or  ad- 
miralty, and  specified  docket  fees,  means  a 
trial  by  Jury.  Gordon  v.  Scott  (Pa.)  8  Pittob. 
a  100,  HI,  10  Fed.  Gas.  810. 

"Trial,"  within  the  statute  allowing  Jus- 
tices of  the  peace  a  certain  fee  for  the 
trial  of  a  cause,  is  the  examination  before 
a  competent  tribunal,  according  to  the  law 
of  the  land,  of  the  facts  or  law  put  in  issue 
hi  a  cause,  for  the  purpose  of  determining 
inch  issue.  Anderson  r.  Pennle,  82  Gal.  266, 
268. 

Under  the  statute  defining  a  "triar  as 
a  Judicial  examination  of  the  issues,  whether 
of  law  or  of  fact,  in  an  action,  the  hearing 
of  a  motion  to  dissolve  an  attachment  Is  a 
trial  of  the  Issues  of  law  or  fact,  or  both.  In 
an  action  or  cause,  within  the  meaning  of  the 
term  as  used  In  the  statute  relating  to  the 
fees  of  Justices  of  the  peace.  Qlbson  t. 
Sidney,  68  N.  W.  814,  50  Neb.  12. 

A  day  spent  in  the  ofllce  in  hunting  up 
witnesses  is  not  a  day  spent  in  the  trial  of 


a  case,  within  Rev.  St  1898^  9  4718,  provid- 
ing  that  whenever,  in  a  criminal  action  or 
proceeding,  any  attorney  shall  defend  the 
accused  by  order  of  the  court  on  the  ground 
that  the  accused  is  destitute,  the  county  or 
town  in  which  such  criminal  action  or  pro- 
ceeding may  arise  shall  only  be  liable  to 
pay  such  attorney  such  sum  as  the  court 
shall  certify  to  be  reasonable,  and  which 
shall  in  no  case  exceed  $15  per  day  for  each 
day  actually  occupied  in  such  trial  or  pro- 
ceeding. Green  Lake  County  v.  Waupaca 
Gounty,  89  N.  W.  649,  552,  113  Wis.  425. 

A  trial  is  an  examination  before  a  com- 
petent tribunal,  according  to  the  laws  of  the 
land,  of  the  facts  appertaining  to  the  cause, 
for  the  purpose  of  determining  such  issue; 
and  it  is  held  that  the  dismissal  of  a  suit, 
is  not  the  trial  thereof,  within  the  Code  of 
Griminal  Procedure,  authorizing  the  county 
Judge  to  receive  the  sum  of  $8  for  each 
criminal  action  tried  and  finally  disposed  of 
before  him.  Brackenridge  v.  State,  11  S.  W. 
630,  682,  27  Tex.  App.  613,  4  L.  R.  A.  860. 

Hansf.  Dig.  9  4068,  provides  that  In  cases 
t)efore  a  justice  of  the  peace,  where  plain- 
tiff's claim  is  not  founded  on  a  written  instru- 
ment signed  by  defendant,  and  the  latter 
falls  to  appear,  the  Justice  shall  hear  the 
allegations  and  proof  of  the  plaintlfC,  and 
render  Judgment  for  the  amount  to  which 
plaintiff  is  entitled.  Held,  that  the  proceed- 
ing in  such  a  case  is  a  "trial.'*  within  the 
meaning  of  section  8259,  allowing  Justices  a 
certain  fee  "for  each  trial  in  a  civil  case/* 
Reigler  v.  Qulnn,  14  &  W.  1108,  1104,  64  Ark. 
87. 

A  "trial**  is  a  Judicial  examination  of  the 
Issues  between  the  parties;  but,  when  the 
court  refuses  to  examine  the  Issues,  it  would 
be  a  stretch  of  common  sense  and  of  law  to 
hold  that  there  had  been  a  trial.  Where  no 
Jury  was  ever  impaneled,  and,  on  the  action 
coming  on  for  trial,  an  order  was  made,  on 
plaintiff*s  motion,  allowing  him  to  discon- 
tinue the  action  on  the  payment  of  defend- 
ant's costs,  there  was  no  trial,  within  Gode, 
9  8261,  subd.  3,  providing  that  a  trial  fee  of 
ISO  may  be  taxed  "for  the  trial  of  an  issue 
of  fact."  Studwell  v.  Baxter  (N.  Y.)  88  Hun, 
831,832. 

There  is  no  nrial,**  within  Gode,  I  8804, 
providing  that  Justices  of  the  peace  are  enti- 
tled to  one  dollar  for  the  trial  of  all  causes, 
civil  or  criminal,  for  each  six  hours  or  frac- 
tion thereof,  where  there  is  a  plea  of  guilty 
and  Judgment  thereon,  and  no  evidence  Is 
introduced.  Wheeler  v.  Gllnton  Gounty,  60 
N.  W.  207,  208,  92  Iowa,  44. 

Rev.  St  c.  116,  9  2,  provides  that  a  trial 
Justice  shall  be  entitled  to  a  fee  of  80  cents 
for  the  trial  of  an  issue.  Held,  that  the 
words  'trial  of  an  issue"  applied  to  the  main 
trial  of  a  dvil  case,  and  had  vfi  reference 
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to  and  did  not  include  criminal  prosecntlons. 
Knowlton  v.  Oommissioners  of  Waldo  Coun- 
ty, 8  AU.  683»  684»  79  Me.  16i. 

Im  remofral  atatittaa. 

"Trial/'  as  used  in  an  act  of  Congress 
providing  that  any  suits  between  citizens  of 
different  states  instituted  in  a  state  court 
may  be  removed  to  a  federal  court  on  peti- 
tion filed  at  any  time  before  final  hearing  or 
trial  of  a  suit,  means  final  trial.  "The  quali- 
fying adjective  'final'  must  be  taken  dlstribu- 
tively,  and  apply  as  well  to  the  word  trial' 
as  to  the  term  'hearing,'  and  to  both  alike. 
The  test  is  whether  the  hearing  or  the  trial 
is  the  final  one  in  the  cause.  It  was  intend- 
ed to  permit  the  removal  at  any  time  before 
a  hearing  or  trial,  final  in  the  cause  as  it 
stood  when  the  application  for  the  transfer 
was  made.  Where  a  judgment  has  been  set 
.aside  and  a  new  trial  granted,  the  trial  al- 
ready had  is  not  a  trial  within  the  meaning 
of  the  statute,  so  as  to  prevent  a  subsequent 
application  for  removal  to  the  federal  court" 
Home  Life  Ins.  Co.  v.  Dunn,  86  U.  S.  (19 
Wall.)  214,  224,  22  L.  Ed.  68;  Minnett  v. 
Railway  Co.  (U.  S.)  17  Fed.  Cas.  449,  460; 
Pisk  V.  Henarle  (U.  3.)  82  Fed.  417,  426,  427; 
Whelam  v.  New  York,  L.  B.  &  W.  R.  Co. 
(U.  8.)  86  Fed.  849,  868;  Brayley  ▼.  Hedges, 
5  N.  W.  748»  749,  63  Iowa,  682. 

The  words  "any  time  before  the  trial," 
as  used  in  Act  Aug.  13,  1888,  c.  866,  26  Stat 
433  [U.  8.  Oomp.  St  1901,  p.  607],  providing 
for  the  removal  of  a  suit  between  the  citicens 
of  different  states,  commenced  in  a  state 
court.  Into  the  Circuit.  Court  of  the  United 
States  for  the  proper  district,  at  any  time  be- 
fore the  trial  thereof,  when  it  shall  be  made 
to  appear  that  from  prejudice  or  local  in- 
fiuence  defendant  will  not  be  able  to  obtain 
justice  in  such  state  court,  should  be  con- 
strued in  fhelr  ordinary  meaning;  that  is, 
at  any  time  before  the  first  trial  thereof  and 
up  to  the  time  of  such  first  trial,  whether 
that  occur  at  one  term  or  another,  the  right 
of  removal  under  the  local  prejudice  clause 
remains.  City  of  Detroit  v.  Detroit  City  R. 
Co.  (TJ.  S.)  64  Fed.  I,  4. 

Rev.  St.  17.  8.  I  639,  subd.  8,  providing 
that  suit  between  a  citizen  of  the  state  In 
which  it  is  brought  and  a  citizen  of  another 
state  may  be  removed  to  the  federal  court 
on  the  petition  of  the  latter,  whether  he  be 
plaintiff  or  defendant  filed  at  any  time  be- 
fore the  trial  or  final  hearing  of  the  suit 
means  before  any  trial  of  an  action  at  law; 
and  hence  an  application  for  the  removal  of 
a  cause  to  a  federal  court  will  not  be  granted 
after  one  or  more  trials  thereof  In  the  state. 
"Had  it  been  the  intention  of  Congress  to 
qualify  the  word  trial'  by  the  word  'final,' 
they  would  have  preceded  the  word  trial'  by 
the  word  Unal.'  "  Jones  t.  Foster,  20  N.  W. 
786,  786b  61  Wia.  26. 


"Trial"  Is  a  common-law  term,  to  denote 
that  step  in  the  case  by  which  the  facts  are 
ascertained,  and  is  always  final,  unless  the 
matter  Is  set  aside  for  cause.  "HearlnsT* 
Is  an  equity  term,  and  may  denote  the  argu- 
ment and  consideration  of  a  case  at  more 
than  one  stage  of  its  progress;  but  when  it 
results  in  an  absolute  disposition  of  the  case 
it  is  called  'tlnal."  But  the  term  'trial,"  as 
used  in  Act  March  8»  1876,  c.  137,  18  Stat 
470  [IT.  S.  Comp.  St  1001,  p.  607],  relating  to 
removals  to  the  federal  courts,  comprehends 
that  step  or  proceeding  in  a  cause  at  law  or 
in  equity  which  results  in  a  final  judgment 
or  decree,  whether  the  trial  be  of  an  issue 
or  question  of  law  or  fact  Miller  t.  Tobin 
(U.  S.)  18  Fed.  609.  616. 

A  hearing  before  an  auditor  is  not  a 
•trial,"  within  the  meaning  of  Rev.  St  U.  a 
I  639,  d.  8,  giving  the  right  to  remove  a 
cause  before  trial  from  a  state  court  to  a 
Circuit  Court  of  the  United  States.  Stone 
V.  Sargent  129  Mass.  603,  611. 

The  trial  of  a  demurrer  in  a  state  court 
is  the  trial  of  a  causey  within  the  meaning 
of  the  words  "before  the  trial  thereor'  in 
Act  March  8»  1876,  c.  137,  18  Stat  470  [U.  & 
Comp.  St  1901,  p.  607],  authorizing  a  re- 
moval of  the  action  in  certain  instances. 
Alley  V.  Nott  4  Sup.  Ct  496,  496,  lU  U.  8. 
472,  28  L.  Ed.  491;  Lookout  Mountain  R.  Co. 
V.  Houston  (U.  S.)  82  Fed.  711;  Boyd  v.  Gill 
(U.  8.)  19  Fed.  146,  160. 

The  word  "trial,"  in  14  Stat  806,  author- 
izing the  removal  of  a  suit  in  a  state  court 
to  the  federal  court  at  any  time  before  the 
trial  or  final  hearing  of  the  cause,  appro- 
priately designates  a  trial  by  the  jury  of  an 
Issue  which  will  determine  the  facts  in  an 
action  at  law;  and  "final  hearing,"  in  coor 
tradistlnction  to  hearings  upon  intertocntory 
matters,  a  hearing  of  the  cause  upon. its  mer- 
its by  a  judge  sitting  in  equity.  Galpln  t. 
Oritchlow,  112  Mass.  339,  343,  17  Am.  He^ 
176  (quoted  in  Chandler  t.  Coe,  66  N.  H.  184^ 
186,  22  Am.  Rep.  437). 

In  construing  the  federal  removal  act 
of  1866,  requiring  applications  to  remove  a 
case  from  the  state  to  the  federal  courts 
to  be  made  before  the  'trial  or  final  hearing," 
it  was  said  that  "it  li  well  known  to  every 
lawyer,  and  must  have  been  understood  in 
Congress,  that  according  to  general  usage 
by  the  bench  and  bar  the  term  trial'  is  uni- 
formly, though  perhaps  not  universally,  ap- 
plied to  the  actual  litigation  of  the  merits  In 
an  action  at  law,  as  contradistinguished  from 
the  debate  on  the  merits  in  a  case  in  equity, 
and  that  'hearing'  is  a  term  more  precisely 
applied  to  equity  cases,  and  others  savoring 
of  civil-law  forms,  as  contradistinguished 
from  those  proceedings  which  are  ^ther 
grounded  on  the  common  law,  or  are  shaped 
by  analogy  to  its  forms  and  methods.  It  is, 
then,  reasonable  to  suppose  that  in  usinc 
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tbe  term  *trial/  Ck)ngrefl8  referred  to  pro- 
ceedings of  a  common-law  nature,  and  in 
osing  the  term  'hearing*  had  In  contemplation 
cases  of  equitable  cognisance,  and  any  others 
of  a  dyll-law  nature  within  the  reason  of 
the  enactment,  and  that  In  using  both  terms 
they  intended  to  mark  and  preserve  the  dis- 
tinction which  exists  between  them,  and 
prescribe  and  confine  their  application  to 
their  reepectlTe  subjects."  Crane  y.  Reeder, 
28  Mich.  527,  685,  15  Am.  IMp.  223. 

Im  statutes  yelatlwc  to  Tol«atary  non- 
salts. 

The  trial  of  an  issue  presented  by  a  de- 
mnrrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit  is  a  ^'trial"  of  the  cause,  within 
the  statute  relating  to  Toluntary  nonsuits. 
Hume  ▼.  WoodrulC  88  Pac  191,  28  Or.  878. 

Code  Civ-  Proc.  9  581,  provides  that  an 
action  may  be  dismissed  or  nonsuit  entered 
by  the  plaintiff  by  written  request  to  the 
derk  at  any  time  before  trial,  provided  a 
counterclaim  has  not  been  filed  or  affirmative 
relief  sought  by  cross-complaint  or  answer. 
Section  588  declares  that  issues  on  the  plead- 
ings are  of  law  and  of  fact,  and  section  591 
provides  that  issues  of  law  shall  be  tried 
by  the  court  unless  referred  by  consent  i 
Held,  that  where  a  complaint  contains  three 
alleged  causes  of  action,  and  defendant  de- 
murs thereto,  and  the  demurrer  is  sustained 
as  to  two  of  the  cases  and  overruled  as  to 
the  third,  and  defendant  answers  the  third 
cause  of  action,  and  plaintiff  dismisses  as  to 
it  and  does  not  amend  his  complaint,  there 
is  a  'trial,'*  and  he  cannot  afterwards  dismiss 
the  entire  action,  but  Judgment  may  be 
rendered  for  defendants  as  to  the  issues  rais- 
ed by  the  demurrer.  Goldtree  v.  Spreckels, 
67  Pac  1091,  1092,  185  Oal.  666. 

TBIAXi  AHEW 

"Trial  anew,"  as  used  in  1  Wag.  81  p. 
578,  H  92,  93,  providing  for  an  appeal  in  a 
contested  election  case  and  the  giving  of  a 
bond  therein  conditioned  that  the  applicant 
will  prosecute  his  appeal  with  true  diligence 
to  a  decision,  and  that  if  on  such  appeal  the 
Judgment  or  decision  of  the  county  court  be 
affirmed,  or  if  upon  a  trial  anew  in  the  cir- 
cuit court  judgment  will  be  given  against 
him,  he  wlir  pay  all  costs,  should  be  con- 
strued to  mean  that  a  new  trial  may  be  had 
hi  the  circuit  court  Hoggs  v.  Hrooks,  45 
Ma  232,  238. 

A  trial  anew  on  appeal  is  a  trial  de  novo, 
but  under  Rev.  St  art  1294,  giving  on  ap- 
peal from  inferior  courts  a  trial  de  novo, 
does  not  carry  with  it  the  right  to  plead  new 
defenses  in  the  superior  court  Ostrom  y. 
Tarver  (Tex.)  29  S.  W.  69,  70. 


TRIAL  BEFORE  A  JURY. 

•Trial  before  a  Jury,"  as  used  In  Rev. 
St  V  824  [U.  8.  Comp.  St  1901,  p.  682],  fix- 
ing the  amount  of  attorney  fees  on  a  trial 
before  a  Jury  in  civil  or  criminal  cases  ot 
before  referees,  means  a  trial  which  is  ter- 
minated by  a  verdict  of  a  Jury  and  a  Judg- 
ment thereon.  A  trial  in  which  a  Jury  dis- 
agrees, resulting  in  a  subsequent  trial,  can- 
not be  construed  to  be  a  Jury  trial  within 
the  meaning  of  such  act  Strafer  v.  Carr  (U. 
S.)  6  Fed.  466,  467. 

The  term  '•trial  before  a  Jury"  does  not 
necessarily  mean  the  same  as  a  trial  by  a 
Jury,  and  a  case  which  is  tried  before  a  Jury, 
although  there  Is  a  mistrial  and  no  verdict 
is  rendered,  is  a  trial  before  a  Jury  within 
Rev.  St  9  824  [U.  S.  Comp.  St  1901,  p.  632], 
allowing  a  specified  fee  to  the  United  States 
district  attorneys  for  each  case  "tried  before 
a  Jury."  Weed  v.  United  States  (U.  a)  82 
Fed.  414,  418. 

TRIAI.  BT  XHSPEOnOH. 

"^An  examination  of  8  Hlack.  Oomm.  881, 
will  show  that  trial  by  inspection'  was  a 
trial  by  the  Judges,  not  by  a  Jury,  of  some 
single  matter  obvious  to  sight"  Roberts  v. 
Ogdensburgh  ft  L.  C.  R.  Co.  (N.  Y.)  29  Hun. 
154,  156. 

TRIAI.  BT  JURY. 

See,  also,  "Jury." 

kB  a  privilege  or  Immunity,  see  "Privi- 
leges and  Immunities." 

The  right  of  trial  by  Jury,  as  secured 
by  the  Constitution,  is  simply  a  right  to  a 
trial  by  a  Jury  constituted  substantially  as 
Juries  were  constituted  when  the  Constitu- 
tion was  adopted.  Gunn  v.  Union  R.  Co., 
49  Ati.  999,  1003,  23  R.  I.  289;  State  v. 
Almy,  28  Atl.  872,  374,  67  N.  H.  274,  22  L. 
R.  A.  744;  Copp  v.  Henniker,  55  N.  H.  179, 
193,  20  Am.  Rep.  194;  StUweU  t.  Kellogg, 
14  Wis.  401,  465;  Whallon  v.  Bancroft  4 
Minn.  109,  113  (Gil.  70,  74);  State  v.  Kings- 
ley,  88  N.  W.  742,  743.  85  Minn.  215;  CarroU 
V.  Byers  (Aria.)  36  Pac.  499,  500;  State  v. 
Williams,  19  S.  B.  5,  6,  40  S.  C.  373;  Hick- 
man V.  Baltimore  A  O.  R.  Co.,  80  W.  Va. 
296,  299,  4  S.  E.  654;  Neely  v.  State,  63 
Tenn.  (4  Baxt)  174,  179;  State  v.  McClear, 
11  Nev.  89,  46. 

The  provision  that  "trial  by  Jury  shall 
remain  inviolate,"  in  the  Constitution,  looks 
to  the  preservation,  not  the  extension,  of  the 
right  It  is  the  old  right  whatever  it  was, 
the  one  previously  enjoyed,  that  must  re- 
main inviolable,  alike  in  its  mode  of  enjoy- 
ment and  in  its  extent  It  was  a  right  the 
title  to  which  is  founded  upon  usage,  and 
its  measure  is  to  be  determined  by  the  usa- 
ges which  prevailed  at  the  time  it  was  as- 
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serted.    Byera  y.  Commonwealth,  42  Pa.  (6 
Wright)  89,  94. 

The  'trial  by  Jury/'  guarantied  by  the 
Constitutional  proylaion  proyiding  that,  when 
any  issue  of  fact  proper  for  the  cognisEance 
of  a  Jury  is  Joined  in  a  court  of  law,  the 
parties  haye  a  right  to  trial  by  Jury,  meana 
the  right  of  trial  by  Jury  according  to  the 
course  of  the  common  law  in  cases  proper 
for  the  cognizance  of  a  Jury.  Plimpton  y. 
Town  of  Somerset,  88  Vt  283,  289. 

Section  28  of  the  BUI  of  Rights,  declar- 
ing 'that  the  right  of  trial  by  Jury  as  here- 
tofore enjoyed  shall  remain  inyiolate,'* 
means  that  all  the  substantial  incidents  and 
consequences  which  pertained  to  the  right  of 
trial  by  Jury  are  beyond  the  reach  of  hostile 
legislation,  and  are  preserved  in  their  an- 
cient, substantial  extent  as  existing  at  com- 
mon law.  State  y.  Withrtw,  ie^  8?  W.  43^ 
48,  183  Mo.  500. 

A  statute  which  authorizes  a  single 
magistrate  to  try  and  pass  sentence  in  a 
criminal  case,  but  giyes  the  defendant  an 
unqualified  and  unfettered  right  of  appeal, 
and  a  trial  by  Jury  in  the  appellate  court, 
subject  only  to  the  requirement  of  giying 
bail  for  his  appearance  there,  or,  in  default 
of  such  bail,  be  committed  to  Jail,  is  not  un- 
constitutional, as  impairing  the  right  of  trial 
by  Jury.  Jones  y.  Bobbins,  74  Mass.  (8  Gray) 
329,  341. 

Asseument  of  punisbateat  by  Jury. 

The  requisites  of  a  "trial  by  Jury"  at 
common  law  seem  to  haye  been:  First  That 
the  Jury  must  be  12  men,  indifferent  be- 
tween the  prisoner  and  the  commonwealth. 
To  secure  this,  challenges  must  be  allowed. 
Second.  The  Jury  must  be  summoned  from 
the  yicinage  where  the  crime  is  supposed  to 
haye  been  committed.  This  giyes  the  ac- 
cused on  the  trial  the  benefit  of  his  own  good 
character  and  standing  with  his  neighliors. 
Third.  The  Jury  must  unanimously  concur 
in  the  yerdlct  Fourth.  The  Jurors  must  be 
left  free  to  act  in  accordance  with  the  dic- 
tates of  their  own  Judgment  The  assessing 
of  the  punishment  of  an  accused  person 
found  guilty  was  at  common  law  no  part  of 
the  duty  of  the  Jury,  and  hence  a  statute 
yesting  the  power  of  assessing  punishment 
in  the  court  is  not  a  violation  of  a  constitu- 
tional provision  that  persons  accused  of 
crime  shall  haye  a  right  to  trial  by  Jury  as 
heretofore  enjoyed.  State  y.  Hamey,  67  8. 
W.  620,  623,  168  Mo.  167,  57  L.  R.  A.  846. 

Presenoe    and     snp«rlat6iideBo«    of    m 
Judse. 

"Trial  by  Jury,"  in  the  primary  and  usu- 
al sense  of  the  term,  at  the  common  law  and 
in  the  American  Constitutions,  is  not  merely 
a  trial  by  Jury  of  12  men  before  an  officer 
rested  with  authority  to  cause  them  to  be 


summoned  and  Impaneled,  to  administer 
oaths  to  them  and  to  the  constable  in  charge, 
and  to  enter  Judgment  and  issue  execution 
on  their  yerdict,  but  it  is  a  trial  by  a  Jury 
of  12  men  in  the  presence  and  under  the 
superintendence  of  a  Judge  empowered  to  in- 
struct them  on  the  facts  and  (exc^t  on  ac- 
quittal of  a  criminal  charge)  to  set  aside 
their  yerdict  if  in  his  opinion  it  is  against 
the  law  or  the  eyidence.  Capital  Traction 
Co.  y.  Hof,  19  Sup.  Ct  680,  585.  174  U.  a 
1,  43  L.  Ed.  873;  Howe  y.  Raymond,  49  Atl. 
854,  865,  74  Conn.  68;  Hodges  y.  Kimball, 
104  Fed.  745.  749,  44  C.  C.  A.  193;  In  re  Bren- 
ner, 70  N.  Y.  Supp.  744,  748,  36  Misc.  Rep. 
212. 

A  trial  by  Jury  in  the  courts  of  the 
United  States  is  a  trial  presided  oyer  by  a 
Judge,  with  authority  not  only  to  rule  upon 
objections  to  eyidence  and  to  instruct  upon 
the  law,  but  also,  when  in  his  Judgment  the 
due  administration  of  Justice  requires  it,  to 
aid  the  Jury  by  explaining  and  commenting 
upon  the  eyidence,  and  eyen  giying  them  his 
opinion  on  questions  ef  fact,  proyided  only 
he  submits  those  questions  to  their  deter- 
mination. Kerr  y.  Modem  Woodmen  of 
America  (U.  S.)  117  Fed.  593,  596,  54  C,  C.  A. 
665  (citing  United  States  y.  Philadelphia  & 
R.  R.  Co.,  123  U.  S.  113,  8  Sup.  Ct  77,  31 
L.  Ed.  138). 

Oonyiotion  on  plea  of  snllty. 

The  'trial  by  Jury,"  the  right  of  which  1b 
secured  to  the  accused 'i^  all  criminal  prose- 
cutions by  the  sixth  amendment  of  the  Con- 
stitution, is  a  trial  according  to  the  course 
of  common  law  as  it  existed  when  such 
amendment  was  adopted;  and  as  by  that 
law  the  court  might  proceed  to  Judgment  on 
a  plea  of  guilty,  and  a  trial  by  Jury  was 
necessary  only  when  the  accused  by  plea  of 
not  guilty  had  made  an  Issue  to  be  tried,  a 
Judgment  of  conyiction  rendered  on  a  plea 
of  guilty  is  not  a  yiolation  of  the  constitu- 
tional proyislon.  West  y.  Gammon  (U.  S.) 
98  Fed.  426,  428,  39  C.  a  A.  271. 

Motliod  of  seleotioB. 

A  ''trial  by  Jury,"  which  the  BClnnesota 
Constitution  guaranties  by  declaring  that  the 
right  of  trial  by  Jury  shall  remain  Inyioiate, 
has  reference  to  a  Jury  trial  as  known  at 
common  law  and  as  it  existed  in  the  terri- 
tory of  Minnesota  at  the  time  of  the  adop- 
tion of  the  Constitution.  The  essential  and 
substantiye  attributes  or  elementi  of  a  Jury 
trial  are,  and  always  haye  been,  number, 
impartiality,  and  unanimity.  The  jmy  must 
consist  of  12,  they  must  be  impartial  be- 
tween the  parties,  and  their  yerdict  must  be 
unanimous.  The  mode  of  selecting  the  Jury 
is  only  a  means  to  an  end,  and  only  goes  to 
the  question  of  impartially.  It  has  alwaya 
been  held  that  the  method  of  selection  of  a 
Jury  is  entirely  within  the  control  at  the 
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liegialatnre*  proTlded  only  that  the  fnnda- 
mental  requisite  of  impartiality  is  not  vio- 
latecL  Gen«  Laws  1895,  c.  828»  proridlng 
for  struck  Juries,  is  not  in  conflict  witn  the 
constitutional  proTision  guarantying  a  trial 
by  Jury.  Lommen  ▼.  Minneapolis  Gaslight 
Ck>.,  68  N.  W.  53.  54,  65  Minn.  196,  38  L.  B. 
A.  437,  60  Am.  St.  Rep.  460. 

Jury  of  12. 

The  term  'trial  by  Jury,"  in  the  Obnstl- 
tution,  proTiding  that  a  trial  by  Jury  in  all 
cases  in  which  it  Is  heretofore  used  shall  re- 
main inviolate  forever,  means  a  common- 
law  Jury  of  12  men.  People  ▼.  Brady,  74  N. 
Y.  Supp.  973,  074,  37  Misc.  Rep.  126;  People 
T.  Kennedy  (N.  Y.)  2  Parker,  Gr.  R.  812,  817; 
People  y.  Dutcher,  88  N.  Y.  240,  242,  85  App. 
DiT.  570;  People  ▼.  Justices  of  Court  of 
Special  Sessions,  74  N.  Y.  406,  407;  Lincoln 
V.  Smith,  27  Vt  828,  858;  Cairo  &  Fulton 
R.  R.  Co.  ▼.  Trout,  82  Ark.  17,  18. 

A  trial  by  Jury  ''is  a  trial  by  12  compe- 
tent, impartial  men  of  the  body  of  the  coun- 
ty."   State  v.  Wilson,  48  N.  H.  398. 

"Trial  by  Jury"  may  be  defined  to  be 
finding  out  the  truth  of  the  facts  in  iisue  by 
the  verdict  of  12  men.  Oregier  v.  Bunton 
(S.  C.)  2  Strob.  487,  401. 

The  term  "trial  by  Jury,"  as  used  in  the 
fed^al  Constitution,  guarantying  trial  by 
jury,  "had  at  the  time  of  its  adoption  a  fixed 
legal  signification,  and  ftom  time  immemori- 
al has  been  a  trial  by  a  Jury  of  12  men  act- 
ing only  upon  a  unanimous  determination. 
The  origin  of  this  mode  of  trial  is  lost  In  the 
dimness  of  the  past,  but  from  the  earliest 
period  down  to  the  time  of  the  adoption  of 
the  Constitution  the  unanimity  of  12  Jurors 
alone  has  constituted  a  legal  verdict." 
Kleinscbmldt  v.  Dunphy,  1  Mont  118^  131. 

The  term  ••trial  by  Jury^  was  well 
known  and  understood  at  the  common  law, 
and  in  that  sense  it  was  adopted  in  our  Bill 
of  Rights  providing  that  Jury  trial  shall  not 
be  denied.  "Of  course,  the  nonessentials  of 
that  institution,  such  as  concern  the  qualifi- 
cation of  Jurors,  the  mode  of  summoning 
them,  and  many  others  of  such  nature,  were 
left  to  the  regulation  of  law.  The  Consti- 
tution is  preserved  in  retaining  the  substance 
of  that  form  of  trial  as  it  was  known  and 
practiced  among  those  from  whom  we  have 
derived  it  This  subject  has  undergone  an 
examination  in  other  tribunals,  and  we  find 
them  concurring  in  those  views.  They  unite 
in  declaring  that  where  there  is  a  constitu- 
tional guaranty  of  the  right  to  trial  by  Jury 
12  is  the  number  of  which  the  Jury  must  be 
composed.**  Yauglm  v.  Scade,  30  Mo.  600, 
604. 

"Trial  by  Jury,**  as  used  in  the  oonstito- 
tlonal  provision  securing  trial  by  Jury,  means 
a  trial  by  12  competent  men,  dialnterested 


and  impartial,  not  of  kin  nor  personal  de- 
pendents of  either  of  the  parties,  having  their 
homes  within  the  Jurisdictional  limits  of  the 
court,  drawn  and  selected  by  officers  free 
from  all  bias  in  favor  of  or  against  either 
party,  duly  impaneled  and  sworn  to  render  a 
true  verdict  according  to  the  law  and  the 
evidence.  State  v.  McMahon,  30  Pac.  1000, 
1001,  17  Nev.  865  (citing  State  t.  McClear, 
11  Nev.  39). 

The  terms  "Jury"  and  '•trial  by  Jury" 
are  and  for  ages  have  been  well  known  in 
the  meaning  of  the  law.  They  were  used  at 
the  adoption  of  the  Constitution,  and  always 
it  is  believed  before  that  time,  and  almost 
always  since,  in  a  single  sense.  A  Jury  for 
the  trial  of  a  cause  is  a  body  of  12  men,  de- 
scribed as  being  upright,  well  qualified  and 
lawful  men,  disinterested  and  impartial,  not 
of  kin  nor  personal  dependents  of  either  of 
the  parties,  having  their  home  within  the  Ju- 
risdictional limits  of  the  court,  drawn  and 
selected  by  officers  free  from  all  bias  in  fa- 
vor of  or  against  either  party,  duly  impan- 
eled under  the  direction  of  a  competent 
court,  sworn  to  render  a  true  verdict  accord- 
ing to  the  law  and  the  evidence  given  them, 
who  after  hearing  the  parties  and  their  evi- 
dence, and  receiving  the  instruction  of  the 
court  relative  to  the  law  involved  in  the  trial, 
and  deliberating  when  necessary  apart  from 
all  extraneous  infiuences,  must  return  their 
unanimous  verdict  on  the  issues  submitted 
I  to  them.  Whenever  the  right  of  trial  by  Jury 
is  preserved  and  guarantied  by  the  Consti- 
tution, a  coDimon-law  Jury  is  meant,  and  a 
common-law  Jury  is  always  composed  of  12 
men,  no  more  and  no  less.  Dennee  t.|  Mc- 
Coy (Ind.  T.)  69  S.  W.  858,  860. 

Unanimous  Terdlot. 

The  provision  in  the  Constitution  that 
the  right  of  "trial  by  Jury"  shall  remain  in- 
violate means  a  trial  by  a  Jury  of  12  men 
impartially  selected,  who  must  unanimous- 
ly concur  in  the  guilt  of  the  accused.  Brown 
V.  State,  42  Atl.  811,  814,  62  N.  J.  Law,  666 
(citing  Thompson  v.  Utah,  170  U.  S.  843,  849, 
18  Sup.  Ct  620,  42  L.  Ed.  1061). 

••Trial  by  Jury,"  as  used  in  Const  U.  8. 
Amend.  7,  providing  that  in  suits  at  common 
law  where  the  value  in  controversy  shall  ex- 
ceed $20,  the  right  of  trial  by  Jury  shall  be 
preserved,  does  not  mean  that  in  a  civil  case 
there  shall  be  no  verdict  without  the  unani- 
mous action  of  12  of  its  members;  and  hence 
Laws  1892,  c.  44,  providing  that  in  all  dvH 
actions  a  verdict  may  be  rendered  by  a  con- 
currence therein  of  9  or  more  of  the  Jury,  is 
not  unconstitutional.  Hess  v.  White,  33  Pac 
248,  244,  9  Utah,  61,  24  L.  R.  A.  277. 

The  ••trial  by  Jury"  guarantied  by  Const 
art  1,  9  9,  declaring  that  the  right  of  trial 
by  Jury  shall  remain  Inviolate  in  criminal 
cases,  but  a  Jury  in  dvil  cases  in  all  courts 
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not  of  record  may  consist  of  less  than  12,  as 
may  be  prescribed  by  law,  Is  the  common- 
law  jury,  composed  of  12  men  who  are  Im- 
partial between  the  parties,  and  whose  yer- 
dlct  most  be  unanimous.  Roy.  St  1889,  9 
8661,  providing  that  In  all  clyll  cases  which 
shall  be  tried  by  jury  three-fourths  of  the 
jurors  may  return  a  verdict,  which  shall 
have  the  same  effect  as  If  returned  by  all 
the  jurors.  Is  therefore  unconstitutional,  as 
violating  one  of  the  essential  elements  of  a 
jury  at  common  law;  that  is,  unanimity  of 
verdict  First  Nat.  Bank  of  Rock  Springs 
T.  Foster,  61  Pac.  466»  9  Wyo.  157,  M  L.  R 
A.  649. 

Jury  of  tlie  vieiaage. 

''Trial  by  jury,  It  Is  said,  means  a  trial 
by  a  jury  of  the  vicinage."  Taylor  v.  Gard- 
iner. 11  R.  L  182,  184. 

WaiTer  by  defendant. 

A  constitutional  guaranty  of  right  of 
trial  by  jury  In  felony  cases  Is  held  not  to 
prohibit  the  waiver  of  a  jury  trial  In  misde- 
meanor cases;  It  being  said  that  the  consti- 
tutional provision  merely  amoimted  to  a  dec- 
laration that  a  jury  trial  should  not  be  with- 
held from  an  accused  person,  and  not  that  a 
jury  trial  Is  In  any  case  a  necessity.  Mo<Hre 
V.  State,  2  S.  W.  634,  636,  22  Tex.  App.  117. 

Act  Conn.  1674,  providing  that  In  crim- 
inal causes  the  party  may.  If  he  shall  so 
elect  be  tried  by  the  court  Instead  of  the 
jury.  Is  not  a  violation  of  the  constitutional 
provision  that  the  right  of  trial  by  jury  shall 
remain  Inviolate,  as  the  accused  Is  not  de- 
prived of  such  right,  but  voluntarily  relin- 
quishes It  State  V.  Worden«  46  Ck>nn.  849, 
864,  83  Am.  Rep.  27. 

'•Trial  by  jury"  Is  the  only  method  pro- 
vided by  the  state  for  the  ascertainment  of 
guilt  To  allow  one  accused  of  felony  a 
trial  by  11  jurors  Is  to  grant  him  the  right 
to  waive  a  trial  by  any  number  less  than  12, 
or  to  waive  a  trial  by  jury  altogether  and 
submit  his  case  to  the  judge.  The  continued 
existence  of  the  Institution  of  trial  by  jury  In 
such  class  of  cases  can  be  thus  placed  within 
the  power  of  Individuals.  State  v.  Simons, 
60  Pac.  1052,  1053,  61  Kan.  752. 

Bight  of  Jnror  to  weigh  evideneo. 

The  very  essence  of  "trial  by  jury"  Is  the 
right  of  each  juror  to  weigh  the  evidence  for 
himself,  and  In  the  exercise  of  his  own  rea- 
soning faculties  determine  whether  or  not 
the  facts  Involved  in  the  Issue  are  proved. 
Therefore  statutes  declaring  certain  circum- 
stantial evidence,  as,  for  example,  the  pay- 
ment of  the  United  States  special  tax  as  a 
liquor  seller,  or  the  possession  of  certain 
fish  or  game  during  the  closed  season,  to  be 
prima  fade  or  presumptive  evidence  of  the 
guilt  of  the  defendant  of  those  acts  which 
such  evidence  goes  to  prove,  does  not  require 


that  the  jury  In  such  cases  shall  find  the 
defendant  guilty,  whether  they  believe  him 
so  or  not,  but  only  that  such  evidence  Is  com- 
petent and  sufficient  to  justify  a  jury  In  find- 
ing a  defendant  guUty,  providing  It  does  In 
fact  satisfy  them  of  his  guilt  beyond  a  rea- 
sonable doubt  State  t.  Intoxicating  Liq- 
uors, 12  Ati.  794,  795,  80  Me.  67. 

Oontempt  prooeedinss. 

The  constitutional  provision  that  the 
right  of  "trial  by  Jury"  shall  remain  Invio- 
late has  no  application  to  a  summary  pro- 
ceeding to  imnlsh  for  contempt  Such  guar- 
anty does  not  extend  beyond  the  cases  where 
such  right  existed  at  common  law.  The  pro- 
vision is  that  the  right  should  remain  Invio- 
late. The  right  of  a  court  to  punish  for  oon- 
tempt without  the  Intervention  of  a  jury  was 
a  well-established  rule  at  common  law. 
State  V.  Mitchell,  52  N.  W.  1062,  3  S.  D.  223 
(citing  Bllenbecker  v.  Plymouth  Ck>unty  Dis- 
trict Court,  134  U.  S.  31,  10  Sup.  Ct  424,  33 
I/.  Ed.  801;   State  v.  Becht  23  Minn.  411). 

Condemnation  prooeedings. 

The  constitutional  provision  that  the 
right  of  trial  by  jury  shall  remain  inviolate 
does  not  apply  to  the  case  of  taking  private 
property  for  public  use,  but  to  suits  in  courts 
of  justice;  to  some  known  and  fixed  mode  of 
judicial  proceeding  for  the  trial  of  Issues  of 
fact  in  civil  and  crlndnal  causes  in  courts  of 
justice.  It  was  intended  as  a  constitutional 
safeguard  In  the  trial  of  those  cases  for 
which  it  is  stipulated  that  the  courts  shall 
remain  open,  and  wherein  a  party  shall  have 
remedy  by  due  course  of  law.  Buffalo 
Bayou,  B.  &  C.  R.  CJo.  v.  Ferris,  26  Tex.  588, 
598;  People  v.  Smith,  21  N.  Y.  595,  598;  Wlx- 
om  V.  Bixby,  86  N.  W.  1001,  1004,  127  Mich. 
479. 

Disorderly  persons. 

Act  1873,  known  as  the  "habitual  crim- 
inal act,"  authorizing  a  single  magistrate  to 
deal  with  certain  offenders.  Is  not  unconsti- 
tutional, as  violating  article  1  of  the  Consti- 
tution, declaring  that  trial  by  jury  in  all 
cases  In  which  it  has  heretofore  been  used 
shall  remain  Inviolate  forever;  both  In  Eng- 
land and  in  this  state,  disorderly  persona,, 
etc.,  having  been  made  subject  to  summary 
trials  without  jury.  People  v.  McCarthy  (N. 
T.)  45  How.  Prac.  97,  96. 

Trial  by  jury,  guarantied  by  the  Declara- 
tion of  Rights  of  Maryland,  Is  the  jury  ac- 
cording to  the  course  of  the  common  law, 
and  refers  to  such  crimes  and  accusations  aa 
have,  by  the  regular  courts  of  law  and  the 
established  mode  of  procedure  as  theretofore 
practiced,  been  the  subjects  of  jury  trial« 
Acts  1878,  c.  415,  9  10,  conferring  jurisdic- 
tion upon  justices  of  the  peace  to  try,  con- 
vict, and  commit  to  the  house  of  correction 
vagrant  and  habitually  disorderly  persona.. 
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ii  tlieretore  not  vnconBtltQtiaiial  for  falling  |  exceeding  f20,  wlttiout  providing  for  a  trial 


to  provide  for  a  jury  trial. 
M  Md.  572»  699L 


State  T.  Glenn, 


TromeciMoinM  vadev  ovdiaaaoea. 

The  right  to  trial  by  Jury  does  not  ex« 
tend  to  prosecutions  for  the  ylolatlon  of  an 
ordinance.  State  v.  Fourcade,  13  South.  187, 
46  La.  Ann.  717,  40  Am.  St  Bep.  249. 

Proaecutlona  for  violation  of  dty  ordi- 
nances were  conducted  generally  without 
Juries  prior  to  the  adoption  of  the  Constitu- 
tion, and  consequently  did  not  fall  within  the 
constitutional  guaranty.  Hunt  v.  City  of 
Jacksonville,  16  South.  898,  84  FU.  604,  48 
Am.  St.  Rep.  214. 

The  right  of  trial  by  Jury  guarantied  by 
Const  Ohio,  art  1,  S  5,  does  not  enlarge  or 
modify  the  right  of  trial  by  Jury,  but  its  sole 
purpose  is  to  guaranty  the  perpetuity  of  the 
Institution  as  it  then  existed  and  as  it  had 
long  existed  at  common  law.  At  common 
law  the  right  to  demand  a  trial  by  Jury  did 
not  exist  for  offenses  made  such  by  statute, 
which  offenses  are  but  quasi  criminal.  A 
statute,  therefore,  which  authorizes  a  pen- 
alty by  fine  only  upon  a  summary  conviction 
under  a  police  regulation  or  of  an  immoral 
practice  prohibited  by  law,  authorizing  im- 
prisonment as  a  means  of  enforcement  of  the 
payment  of  a  flne^  is  not  in  conflict  with  this 
provision  of  the  constitution,  though  it  fails 
to  provide  for  trial  by  Jury.  Inwood  v.  State, 
42  Ohio  St  186,  187. 

The  right  of  trial  by  Jury,  given  by  all 
the  Constitutions  of  Georgia  and  the  Con- 
stitution of  the  United  States,  has  never 
been  held  to  apply  to  police  courts  of  cities 
or  towns,  and  arrests  and  trial,  with  fine  and 
imprisonment,  therein  under  ordinances 
thereof.  Hill  v.  OLty  of  Dalton,  72  Oa.  814, 
819. 

There  is  no  ris^t  of  trial  by  Jury  in  cases 
of  petty  offenses  cognizable  by  local  courts  in 
the  exercise  of  police  Jurisdiction.  Hence 
one  accused  of  a  violation  of  an  ordinance 
of  a  dty  prohibiting  the  sale  of  lottery  tick- 
ets could  not  object  that  he  was  not  tried 
by  a  Jury.  Sx  parte  Kiburg,  10  Mo.  App. 
442,  447. 

The  right  of  trial  by  Jury  as  heretofore 
used  in  the  state,  given  by  the  Constitution 
of  1798,  does  not  apply  to  pecuniary  penalties 
by  municipal  corporations  or  towns  and  cit- 
ies for  a  breach  of  their  local  police  regula- 
tions, but  refers  to  the  trial  by  Jury  as  it 
existed  in  Bngland  and  was  secured  by  Mag- 
na Charta.  Williams  t.  City  Coundl  of  Au- 
gusta, 4  Oa.  609,  616. 

The  provision  of  a  city  charter  author- 
izing the  common  council  to  provide  for  the 
enforcement  of  its  ordinances  by  imprison- 
ment not  exceeding  seven  days  or  a  fine  not 


by  Jury,  is  not  unconstitutional.    McGear  v. 
Woodraif,  88  N.  J.  Law  (4  Vroom)  213,  216. 

Statutory  or  oqnitaUe  ris^ts  mad  rom^ 
•dies. 

The  right  of  trial  by  Jury,  which,  it  is 
declared,  shall  remain  inviolate  forever,  guar- 
antied to  the  citizens  a  trial  by  Jury  only  in 
those  cases  where  at  the  time  of  the  adop- 
tion of  the  Constitution  the  law  gave  that 
right  and  not  in  those  cases  where  the  right, 
and  the  remedy  with  it  are  thereafter  cre- 
ated by  statute,  nor  where  the  cause  was 
already  the  subject  of  equity  Jurisdiction. 
Hence  Rev.  St  S  1744,  providing  for  the  en- 
forcement of  liens  of  mechanics  and  mate- 
rialmen by  bills  of  equity,  is  not  in  deroga- 
tion of  the  {HTovision  of  the  statute  that  the 
right  of  trial  by  Jury  shall  be  secured  to  all 
and  remain  inviolate  forever.  Hathorne  v. 
Panama  Park  Co.  (Fla.)  82  South.  812,  818. 

The  constitutional  provision  of  Illinois 
giving  a  right  of  trial  by  Jury  was  designed 
simply  to  secure  the  right  of  trial  by  Jury 
in  all  tribunals  exercising  common-law  Juris- 
diction as  it  had  theretofore  been  enjoyed. 
It  was  not  intended  to  confer  the  right  in 
any  class  of  cases  where  it  had  not  previous- 
ly existed,  nor  was  it  intended  to  introduce 
it  into  special  summary  Jurisdictions  un- 
known to  the  common  law  and  which  did  not 
provide  for  that  mode  of  trial.  The  right  of 
trial  by  Jury  does  not  extend  to  suits  in  chan- 
cery, which  are  of  an  equitable  nature,  with- 
out regard  to  the  fact  whethw  the  cause  of 
action  was  one  of  equitable  cognizance  prior 
to  the  adoption  of  the  Constitution  or  since. 
But  it  is  not  competent  for  the  Legislature  to 
defeat  the  right  of  a  trial  by  Jury  in  com- 
mon-law cases  by  simply  declaring  that  they 
may  be  tried  in  courts  of  chancery  and  that 
the  proceedings  therein  shall  conform  to  the 
proceedings  in  chancery.  Ward  v.  Farwell, 
97  111.  693,  612. 

Act  Cong.  April  7,  1874,  c  80,  I  2,  18 
Stat  27,  28,  prescribes  that  the  appellate 
Jurisdiction  over  Judgments  of  territorial 
courts  in  cases  of  trial  by  Jury  shall  be  ex- 
ercised by  writ  of  error,  and  in  all  other  cas- 
es by  appeal.  Held,  that  the  phrase  "in  cas- 
es of  trial  by  Jury*'  had  regard  to  a  trial  by 
Jury  as  in  an  action  at  common  law,  in  which 
there  is  and  must  be  a  trial  by  Jury,  and  the 
court  is  not  authorized  to  try  and  determine 
the  facts  for  itself,  unless  a  Jury  is  waived; 
and  hence  it  has  no  application  to  a  trial  of 
special  issues  submitted  to  a  Jury  in  a  pro- 
ceeding in  the  nature  of  a  suit  in  equity,  not 
as  a  matter  of  right  or  to  settle  the  issue  of 
fact^  but  at  the  discretion  of  the  court  and 
simply  to  Inform  its  conscience  and  aid  it  in 
making  up  its  Judgment.  Idaho  &  Oregon 
Land  Imp.  Co.  v.  Bradbury,  10  Sup.  Ot  177, 
178,  132  U.  a  609,  83  L.  Sd.  433. 
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TBIAI.  DE  HOVO. 

A  "de  novo  trial"  In  an  appellate  court 
la  a  trial  had  as  if  no  action  whatever  had 
been  instituted  in  the  court  below.  Karchor 
T.  Oreen  (Del.)  32  Ati.  225,  8  Houst  163. 

"Trial  de  noYo"  means  trial  of  the  en- 
tire case  anew,  hearing  evidence,  whether 
additional  or  not,  and  not  a  trial  on  appeal 
and  on  nothing  but  the  record  to  correct 
errora  Shulti  v.  Lempert,  56  Tex.  278»  277 
(quoted  in  Harrold  v.  Barwise,  80  8.  W.  498^ 
499,  10  Tex.  Civ.  App.  138). 

'^Trlal  de  novo"  means  a  trial  anew  in 
the  appellate  tribunal  according  to  the  usual 
or  prescribed  mode  of  procedure  in  other 
cases  involving  similar  questions,  whether 
of  law  or  fact  Lewis  ▼.  Baca,  21  Pac.  848^ 
344.  5  N.  M.  289. 

"De  novo"  means  anew;  a  second  time. 
In  civil  cases  this  term  has  been  construed 
to  mean  that  a  trial  de  novo,  where  an  ap- 
peal is  taken  from  a  Judgment  of  a  Justice 
court  to  the  county  court,  is  a  trial  upon  the 
original  papers  and  upon  the  same  issues 
had  In  the  court  below.  Ex  parte  Morales 
(Tex.)  58  S.  W.  107,  108. 

TRIAI.  JURY. 

A  trial  Jury  is  a  body  of  men  returned 
from  the  citizens  of  a  particular  district  be- 
fore a  court  or  officer  of  competent  Jurisdic- 
tion, and  sworn  to  try  tind  determine  by 
verdict  a  question  of  fact  Code  Civ.  Proc 
Cal.  1903,  9  198;  Code  Civ.  Proc.  Idaho  1901, 
S  3046;  Rev.  St  Utah   1898^  {  1294. 

A  trial  Jury  is  a  body  of  men,  12  In  num- 
ber in  the  circuit  court  and  6  in  number 
in  the  county  court  and  courts  of  Justices  of 
the  peace,  drawn  by  lot  from  the  Jurors  in 
attendance  on  the  court  at  a  particular  term, 
and  sworn  to  try  and  determine  a  question 
of  fact    Ann.  Codes  &  St  Or.  1901,  9  962. 

A  trial  Jury  in  the  territory  of  Utah  is  a 
body  of  12  men  possessing  the  requisite 
qualifications,  duly  summoned  and  sworn  to 
well  and  truly  try  the  questions  of  fact  sub- 
mitted to  them  by  the  court  and  a  true  ver- 
dict render  according  to  law  and  the  evi- 
dence. People  V.  Hopt  4  Pac.  260,  255^  8 
Utah,  896. 

The  terms  "trial  Juror"  and  "trial  Jury" 
are  respectively  equivalent  to  the  terms 
"petit  Juror"  and  "petit  Jury"  as  used  in  the 
Constitution  and  laws  of  the  state.  Code 
Civ.  Proc.  N.  Y.  1899,  9  8843,  subd.  19. 

TBIAI.  OF  THIS  GA8B. 

A  submission  to  arbitration,  providing 
that  the  defeated  party  should  pay  all  costs,  | 
past  and  present,  incurred  in  the  "trial  of 
this  case,"  means  not  any  one  particular  trial* 


I  but  the  whole  procedure  which  folIowB  the 
commencement  of  the  suit  Shurtleff  v.  Par^ 
ker,  138  Masa  86,  88. 

A  stipulation  that  certain  testimony  tak- 
en on  a  former  trial  may  be  read  in  evidence 
"on  trial  of  this  cause"  means  any  subse- 
quent trial  of  the  same  cause,  and  not  mere- 
ly the  first  one.  Hinckley  t«  BeaLwith,  23 
Wis.  828. 

TBIALS  AT  OOMMOir  ULW. 

''Trials  at  common  law,"  as  used  In  1 
Stat  92,  providing  that  the  laws  of  the  sev- 
eral states,  except  where  the  Constitution, 
treaties,  or  statutes  of  the  United  States 
shall  otherwise  provide,  shall  be  regarded  as 
rules  of  decision  in  all  trials  at  common  law 
in  the  courts  of  the  United  States,  means 
trials  in  a  court  of  common-law  Jurisdiction, 
when  exercising  such  authority,  as  contrast- 
ed with  courts  of  admiralty,  equity,  or  mari- 
time Jurisdiction.  United  States  y.  Mundell 
(U.  &)  27  Fed.  Cas.  28,  26. 

TRIBE. 

See  'Indian  Tribe." 

TRIBUNAL 

See    "Competent    Tribunal";    •inferior 
Tribunals";  "Judicial  Tribunal." 

Under  the  statute  providing  that  tribu- 
nals and  magistrates  having  power  to  order 
commitments  to  the  insane  hospital  shall 
certify  the  name  of  the  town  where  the  pa- 
tient resided,  etc.,  it  is  held  that  "tribunals'* 
means  courts  of  criminal  Jurisdiction  admin- 
istering the  law.  Foster  v.  Inhabitants  of 
Woroester,  88  Mass.  a^  Pick.)  71,  81. 

TRIBUTARIES. 

A  policy  of  insurance,  insuring  the 
steamboat  and  giving  permission  to  navigate 
the  Mississippi  and  "tributaries,"  except  the 
Missouri  and  Arkansas  rivers,  is  construed 
to  include  waters  which  do  not  empty  their 
waters  directly  into  ^e  Mississippi  but  into 
other  waters  or  rivers  which  do,  and  hence 
would  include  Cypress  Bayou,  which  empties 
into  Red  river;  the  Red  river  emptying  into 
the  Mississippi.  Miller  v.  Citizens'  Fire^ 
Marine  &  Life  Ina  Co.,  12  W.  Ya.  U6»  131, 
29  Am.  Rep.  452. 

TRICK. 

"Trick"  is  defined  as  a  sly,  dexterous, 
ingenious  procedure  fitted  to  puzzle  or  amuse, 
and  is  synonymous  with  "strategy,"  "wUe^" 
"fraud,"  "cheat,"  "deception,"  or  ''delusion"; 
and  hence,  as  used  In  Oen.  St  1894^  |  6896, 
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providing  that  any  one  who  ohtalni  money 
by  the  nae  of  any  "trick"  shall  be  deemed 
guilty  of  swindling,  applies  to  obtaining 
money  by  means  of  the  "short  change  trick." 
State  T.  Smith,  86  M.  W.  1%  18,  82  Minn. 
842. 

TRICYCLL 

A  tricycle,  not  being  a  bicycle  or  known 
by  the  general  t^m  bicycle,  does  not  come 
within  the  proyisions  of  an  ordinance  pro- 
hibiting the  nse  of  sidewalks  by  all  yarleties 
of  vehicles  known  by  the  term  of  "bicycle." 
Wheeler  v.  Oity  of  Boone,  78  N.  W.  909,  910, 
106  Iowa,  235,  44  L.  R.  A.  821. 

The  terms  ••tricycle"  and  •'bicycle,"  as  Trinitarians  ''are  those  who  believe  In 

used  in  the  statutory  proyisions  relative  to  the  trinity  or  the  tri-unlty  of  God."    Hale  y. 
the  nse  of  bicycles  and  tricycles,  shall  in- 1  Bverett,  53  N.  H.  9,  92,  16  Am.  Rep.  82. 
dnde  all  vehicles  propelled  by  foot  or  hand 


hats,  are  not  assessable  as  "trimmings,**  bnt 
as  manufactures  of  silk,  under  Act  July  24^ 
1897,  c.  11,  S  1,  Schedule  L,  par.  891,  30  Stat 
187  [U.  8.  Comp.  St  1901,  p.  1670].  Robin- 
son v.  United  States^  121  Fed.  204,  205. 

"Mourning  crapes,"  so  called,  consisting 
of  all-silk  fabrics,  in  piece  of  the  width 
known  as  ••4/4,"  are  dutiable  under  Tariff 
Act  July  24,  1897,  c  11,  9  1,  Schedule  L, 
par.  390,  30  Stat  187  [U.  S.  Oomp.  St  1901, 
p.  1670],  as  trimmings  made  of  silk  not  spe- 
cially provided  for.  Robinson  y«  United 
States  (U.  S.)  122  Fed.  970. 

TRINITARIANS. 


power   of   the   person    riding   them.    Rey. 
Laws  Mass.  1902,  p.  681,  c.  62,  I  12. 

The  terms  ••bicycle"  and  ••tricycle,"  as 
used  in  the  section  relating  to  bicycle  riding, 
shall  be  deemed  to  include  all  vehicles  pro- 
pelled by  the  person  riding  the  same  by  foot 
or  hand  power.    Gen.  St  Conn.  1902,  I  2061. 

The  terms  "bicycle"  and  ••tricycle,"  as 
used  in  the  act  regulating  the  use  of  high- 
ways, etc.,  shall  be  deemed  to  Include  all  i 
vehicles  propelled  by  the  person  riding  the 
same,  either  wholly  or  in  part  Pub.  St  N. 
H.  1901,  p.  256,  c.  93,  I  2. 

TRIED  TO  STEAL 

The  words  ••tried  to  steal,**  in  a  charge 
that  plaintiir  tried  to  steal  defendant's  wag- 
on, does  not  impute  the  crime  of  larceny, 
and  is  not  per  se  slanderona.  Stelneeke  y. 
Marx,  10  Mo.  App.  68L 

TRIFLING  SUM. 

A  ••trifling  sum,"  as  that  phrase  is  used 
in  the  definition  of  ••nominal  damages,"  is 
such  a  sum  as  a  penny,  one  cent  alz  and  a 
quarter  cents,  etc.  Maher  y.  Wilson,  78  Pac 
418,  421,  189  Gal.  514. 

TRIMMING. 

'Trimming,'*  in  the  canal  boat  spokoi 
of  in  Laws  N.  T.  1888,  c  581,  is  shoyeling 
the  grain  from  one  place  to  another,  and  is 
done  by  longshoremen  with  scoops  or  shoy- 
els;  and  •^trimming"  the  ship's  cargo  when 
loading  is  stowing  and  securing  it  for  the 
yoyage.  Budd  y.  New  Toric,  143  U.  S.  617, 
662,  12  Sup.  Gt  468,  86  U  Bd.247,  26a 

TBiMMnroa 

Goods  woyen  wholly  of  silk,  and  used 
from  4  to  12  inches  wide  to  trim  women's 


TRINKETS. 

As  used  in  Carriers  Act  11  Geo.  IV,  and 
St  1  Wm.  IV,  c.  68,  §  1,  providing  that  no 
common  carrier  shall  be  liable  for  the  loss 
of  trinkets  contained  in  any  parcel  which 
shall  have  been  delivered  to  be  carried  for 
hire,  etc.,  ''trinkets"  cannot  be  defined  with 
precise  accuracy;  but  the  closest  approzimii 
tion.is  that  they  must  be  articles  of  mere 
ornament  or,  if  ornament  and  utility  be 
combined,  the  former  must  be  the  predom- 
inating quality.  For  instance,  bracelets^  pins, 
rings,  brooches,  and  ornamented  tortoise 
shell  and  pearl  portemonnaies,  however 
small  their  intrinsic  value,  are  trinkets 
Bernstein  v.  Baxendale,  6  G.  B.  (N.  S.)  251 
268. 

'rrrinkets."  as  used  in  Rev.  St  |  4281 
[IT.  S.  Comp.  St  1901,  p.  2942],  requiring  the 
shippers  of  trinkets  to  give  to  carriers  by 
vessel  written  notice  of  the  true  character 
and  value  thereof,  means  an  article  of  great 
value  in  small  compass  or  shape  or  size,  and 
does  not  mean  articles  of  small  value.  Most 
lexicographers,  in  Refining  the  term  care- 
fully, exclude  articles  of  utility,  such  as 
bracelets,  brooches,  and  pins,  which  are  mere 
fasteners  for  dress.  Thus  Webster  describes 
it  as  a  small  ornament  as  a  Jewel,  a  ring, 
or  the  like;  Richardson,  any  small  piece  of 
ornament  or  decoration;  and  Dr.  Johnson,  as 
ornaments  of  dress,  or  superfluities  of  dec- 
oration. Ocean  S.  I3.  Go.  of  Savannah  v. 
Way,  17  S.  B.  57,  60.  90  Ga.  747,  20  L.  R.  A. 
123. 

TRIVIAL  IMPERFECTION. 

A  contractor  agreed  to  excavate  a  cellar 
and  erect  walls  of  concrete  and  steps  to  the 
street  and  plaintiflr  did  the  work  thereon 
for  said  contractor.  The  work  was  accepted 
by  the  owner  as  complete,  but  later  a  car- 
penter was  employed  by  the  owner  to  place 
a  frame  in  the  cellar  door,  and  plaintiff  at 
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^e  OTmer's  request  filled  a  small  bole  ont- 
fe  of  the  c^lar.  Held,  that  the  lack  of 
additional  work  was  a  "trlylal  Imper- 
jion,"  within  CJode  Civ.  Proc.  I  1187.  pro- 
ylAag  that  a  trifling  imperfection  shall  not 
prevent  the  filing  of  a  lien  claim.  lippert 
▼.  Lasar  (Gal.)  83  Pac  797. 

Code  Oiy.  Proc.  S  1187,  as  amended  by 
St  1887,  p.  154,  providing  that  every  person, 
save  the  original  contractor,  claiming  a  lien, 
most  within  30  days  after  the  completion  of 
the  building  file  his  Uen,  but  any  '*trivlal 
imperfections"  in  the  construction  shall  not 
be  deemed  such  a  lack  of  completion  as  to 
prevent  the  filing  of  the  lien,  cannot  be  con- 
strued to  mean  unhung  doors,  unfinished 
plumbing,  unfinished  closets  and  bathroom, 
unplaced  ventilators,  and  no  mouldings. 
Such  things  are  not  trivial  imperfections,  but 
are  necessary  to  be  done  to  effect  a  comple- 
tion of  the  building.  Schallert-Ganahl  Lum- 
ber Go.  V.  Sheldon  (Oal.)  82  Pac  2;^. 

CJode  Qv.  Proc.  I  1187,  providing  that  a 
'•trivial  imperfection"  In  a  building  will  not  be 
deemed  such  a  lack  of  completion  as  to  pre- 
vent the  filing  of  any  lien,  refers  to  imper^ 
feet  or  defective  performance  of  the  work 
claimed  to  be  done  therein,  and  not  to  work 
admittedly  uncompleted.  It  is  not  determin- 
ed by  its  relative  cost  Blanch!  v.  Hughes, 
66  Pac.  610,  611,  124  Gal.  24. 

The  term  "trivial  imperfection,''  in  Gode 
Civ.  Proc.  I  1187,  provides  that  any  trivial 
imperfection  in  the  construction  of  any 
building  shall  not  be  deemed  such  a  lack  of 
completion  as  to  prevent  the  filing  of  any 
lien,  may  apply  to  a  failure  to  complete  a 
building  costing  |4,000,  which  is  completed 
thereafter  at  an  expense  of  about  |7.  Santa 
Glara  Valley  Mill  &  Lumber  Go.  v.  Williams 
(Glal.)  81  Pac.  1128,  1129. 

Whether  the  failure  of  a  contractor  to 
complete  his  contract  to  the  letter  Is  a  sub- 
stantial breach  of  the  contract  or  a  "trivial 
imperfection,*'  which  Is  not  sufficient  to  af- 
fect his  claim  for  a  lien,  is  a  question  for 
the  Jury.  Willamette  Steam  Mills  Lumber- 
ing &  Mfg.  Go.  V.  Los  Angeles  GoUege  Go., 
29  Pac.  629,  634,  94  Gal.  229;  Goss  v.  Mac- 
Donough,  44  Pac.  325,  326,  111  GaL  662. 

TROLL 

A  'troir'  is  a  long  rope,  extended  on 
the  water  for  many  fathoms,  with  baited 
hooks  attached  to  it  about  three  or  four  feet 
apart.  This  is  sunk  in  the  water  and  oc- 
casionally drawn  up  with  a  fish  on  a  book. 
The  Lucy  Anne  (U.  8.)  16  Fed.  Gas.  1092, 
1093. 


TROLLEY  SYSTEM. 

"Trolley  system,"  as  used  In  a  statute 
authorizing  a  street  railway  company  to  use 


the  trolley  system,  is  generally  understood 
to  imply  the  use  of  a  stationary  engine  ahd 
overhead  wires  strung  on  poles.  Hooper  v. 
Baltimore  Glty  Pass.  By.  Go.,  37  AtL  860, 
361,  86  Md.  609,  88  L.  B.  A.  609. 

TROOP  HORSL 

"Troop  horse,"  within  the  meaning  of 
Act  1794,  making  a  sheriff  liable  to  a  pen- 
alty for  levying  and  selling  a  trooper's  horse, 
does  not  apply  to  a  horse  belonging  to  a 
trooper,  unless  it  Is  duly  entered  and  regis- 
tered as  such  with  the  captain  of  the  troop. 
Southwell  T.  Harley  (&  a)  8  Bidu  Law, 
180,  18L 

TROOPER. 

The  term  "trooper"  was  said.  In  con- 
struing the  act  of  1794,  making  the  sheriff 
liable  for  levying  and  selling  a  trooper's 
horse,  to  only  include  persons  legally  en- 
rolled in  some  troop  of  cavalry.  Southwell 
V.  Harley  (&  G.)  3  Bich.  Law,  180,  181. 

TROOPS. 

The  word  "troops"  conveys  to  the  mind 
the  idea  of  an  armed  body  of  soldiers,  whose 
sole  occupation  is  war  or  service  answering 
to  the  regular  army.  The  organization  of 
the  active  militia  of  a  state  is  not  in  viola- 
tion of  Gonst  U.  S.  art  1,  S  10,  which  with- 
holds from  the  states  the  power  to  keep 
"troops"  in  time  of  peace,  as  such  militia 
is  simply  a  domestic  force,  as  distinguished 
from  regular  troops,  and  is  only  liable  to  be 
called  into  service  when  the  exigencies  of 
the  state  make  it  necessary.  Dunne  y.  Peo- 
ple»  94  IlL  120,  138,  84  Am.  Bq;>.  218. 

TROTTING. 

There  can  be  no  Just  distinction  taken 
between  the  trotting  of  horses  and  the  rac- 
ing of  horses.  Bills  v.  Beale,  18  Ma  337, 
339,  36  Am.  Dee.  726. 

TROUBLE. 

Gen.  St  e.  43,  §  14,  allowing  a  person 
whose  land  has  been  taken  for  laying  out 
a  street  full  indemnity  for  the  "trouble  and 
expense"  to  which  he  has  been  put  by  the 
proceedings,  means  "trouble  from  which 
some  material  or  pecuniary  injury  results, 
Involving  labor  and  the  expenditure  of  time 
or  occasional  inconvenience  to  the  owner 
in  the  use  and  occupation  of  the  landL  But 
mental  troubles,  so  difficult  to  estimate  by 
any  pecuniary  standard,  and  which  may  vary 
hi  different  individuals  according  to  their 
temperament  or  health,  do  not  come  within 
the  statute  and  are  not  the  subject-matter 


TBOUBLS  HUNTBB 


7111 


TBOVBB 


of  damageB.**    Whitnej  ▼.  City  ct  hjim,  122 
Mass.  838,  348. 

TB01TB£E  KUXTEB. 

A  'trouble  hunter*'  is  a  lineman  em* 
ployed  by  a  telegraph  company,  whose  duty 
it  is  to  trace  out  and  remedy  difficulties 
which  might  arise  from  the  contact  of  the 
telegraph  wires  with  other  wires.  Judge  v. 
Narragansett  Electric  Lighting  Oo.,  42  AtL 
607,  21  R.  I.  128. 


TROUT. 

The  common  and  ordinary  meaning  of 
the  word  *tiout"  is  a  fresh-water  fish — a  fish 
wliich  at  least  breeds  and  ordinarily  liyes  in 
the  fresh  water,  eyen  if  it  may  sometimes 
escape  to  the  salt  wator  when  it  has  an  op- 
portunity; and  although  aEoologlcally  the 
term  may  be  more  inclusiye.  It  was  used  in 
its  more  limited,  but  common  and  ordinary, 
sense  in  Key.  St  c.  40,  9  49,  proyiding  that 
no  person  should  sell  or  haye  in  possession 
with  intent  to  sell  any  landlocked  salmon, 
trout,  or  togue  between  certain  dates.  State 
y.  Lewis,  33  Atl.  10,  11,  87  Me.  ^& 


TROVER. 

In  1  Chit  PI.  a4th  Am.  Bd.)  p.  146,  It 
is  said:  'TThe  action  of  troyer  or  conyersion 
was,  in  Its  origin,  an  action  of  trespass  on 
the  case  for  the  recoyery  of  damages  against 
a  person  who  had  found  goods  and  refused 
to  dellyer  them  on  demand  to  the  owner,  but 
conyerted  them  to  his  own  use,  from  which 
word,  'finding,'  the  remedy  is  called  an  ac- 
tion of  troyer.  By  a  fiction  of  law,  actions 
of  troyer  were  at  length  permitted  to  be 
brought  against  any  person  who  had  in  his 
possession,  by  any  means  whateyer,  the  per- 
sonal property  of  another,  and  sold  or  used 
the  same  without  the  consent  of  the  owner, 
or  refused  to  dellyer  the  same  when  de- 
manded. The  Injury  lies  in  the  conyersion 
and  depriyatlon  of  the  i»laintiirs  property, 
which  is  the  gist  of  the  action,  and  the 
statement  of  the  finding  or  troyer  Is  now 
immaterial  and  not  trayersable;  and  the 
fact  of  conyersion  does  not  necessarily  im- 
port an  acquisition  of  property  in  the  defend- 
ant It  is  an  action  for  the  recoyery  of 
damages  to  the  extent  of  the  yalue  of  the 
thing  conyerted.  The  object  and  result  of 
{he  suit  are  not  the  recoyery  of  the  thing 
itself,  which  can  only  be  recoyered  by  an 
action  of  detinue  or  replevin.  Lord  Mans- 
field thus  defined  this  action:  In  form  It 
[L  e.,  the  troyer]  Is  a  fiction.  In  substance. 
It  is  a  remedy  to  recoyer  the  yalue  of  the 
personal  chattels  wrongfully  conyerted  by 
another  to  his  own  use.  The  form  supposes 
that  the  defendant  might  come  lawfully  by 
It,  and,  if  he  did  not,  yet  by  bringing  this  ac- 


tion,  the  plaintilf  walyes  the  trespass, 
damages  are  recoyerable  for  the  act  of 
ing.  All  must  be  for  the  act  of  conyertlng. 
In  Oooley,  Torts  (2d  Bd.)  p.  516,  it  is 
"In  form,  the  action  is  a  fiction;  in  sub- 
stance, a  remedy  to  recoyer  the  yalue  of 
personal  chattels  wrongfully  conyerted  by 
another  to  his  own  use.  The  form  sup- 
poses the  defendant  may  haye  come  lawfully 
by  the  possession  of  the  goods.  This  action 
lies,  and  has  been  brought  in  many  cases, 
where  In  truth  the  defendant  has  the  pos^ 
session  lawfully.  Where  the  defendant 
takes  them  wrongfully  and  by  trespass,  the 
plaintiff,  if  he  sees  fit  to  bring  this  action, 
walyes  the  trespass  and  admits  the  posses- 
sion to  haye  been  lawfully  gotten."  Bum- 
ham  y.  Pidcock,  66  N.  Y.  Supp.  806,  83  Misc. 
Rep.  65. 

The  action  of  troyer  and  conyersion 
was,  tD  its  origin,  an  action  on  the  case  for 
the  recoyery  of  damages  against  the  person 
who  had  found  goods  and  refused  to  dellyer 
them  on  demand  to  the  owner,  but  conyert- 
ed them  to  his  own  use.  The  circumstance 
of  the  defendant  not  being  at  liberty  to 
wage  his  law  in  this  action,  and  the  less 
degree  of  certainty  requisite  in  describing 
the  goods,  gaye  it  so  considerable  an  ad- 
yantage  oyer  the  action  of  detinue  that  by 
a  fiction  of  law  actions  of  troyer  were  at 
length  permitted  to  be  brought  against  any 
person  who  had  in  his  possession  by  any 
means  whateye^  the  personal  property  of 
another,  and  sold  or  used  the  same  without 
the  consent  of  the  owner,  or  refused  to  d^ 
llyer  It  up  when  demanded.  The  injury  lies 
in  the  conyersion  and  depriyation  of  the 
plaintiff's  property,  which  is  the  gist  of  the 
action,  and  the  statement  of  the  finding  or 
troyer  is  now  Immaterial,  and  not  trayersa- 
ble. It  is  an  action  for  the  recoyery  of  dam- 
ages to  the  extent  of  the  yalue  of  the  things 
conyerted.  Peterson  t.  Kier  (Pa.)  2  Pittsb. 
B.  191,200.' 

The  ^action  of  "troyer''  Is  a  remedy  to 
recoy^  the  yalue  of  personal  chattels  wrong- 
fully conyerted  by  another  to  his  own  use, 
and  in  order  to  sustain  it  plaintiff  must 
show  a  legal  titie  to  the  property  in  him- 
self; tthat  is,  he  must  proye  property  therein, 
either  general  or  special,  coupled  with  a 
right  of  Immediate  possession  at  the  time  of 
the  conyersion.  Troyer  for  conyersion  of 
money  will  not  lie  where  plaintiff  Intrusted 
money  to  defendant  with  which  to  buy  a 
lot  and  commence  the  erection  of  a  build- 
ing thereon,  and  defendant  afterwards  re- 
fused to  so  expend  it  or  return  it,  but  ex- 
pended It  for  himself;  there  being  no  duty 
resting  on  defendant  to  keep  the  money  in- 
tact in  specie.  Larson  y.  Dawson,  58  AtL 
03,  94,  24  B.  I.  317,  06  Am.  St  Rep.  716. 

Lord  Mansfield  defines  the  action  of 
troyer  to  be  a  remedy  "to  recoyer  the  yalue 
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of  personal  chattels  wrongfully  converted 
.by  another  to  his  own  use."  The  taking 
may  have  been  lawful.  Hence  the  gist  of 
the  action  lies  in  the  wrongful  conyersion. 
Where  one  has  the  lawful  possession  of  the 
goods  of  another,  and  has  not  conrerted 
them,  thift  action  will  not  lie  until  there  has 
been  a  refusal  to  deliyer  them  on  demand 
made.  Where  goods  have  been  conrerted  by 
the  bailee,  it  is  presumed  to  be  wrongful, 
and  troYer  may  be  maintained  without  a 
preyious  demand;  but  such  presumption 
may  be  rebutted  by  showing  permission  of 
the  plaintiff  to  conyert  the  property.  War- 
ing y.  Pennsylyania  R.  Co.,  76  Pa.  491,  496. 

"Troyer^'  is  an  action  in  which  the  in- 
jury to  be  redressed  is  technically  called 
"conyersion,*'  and  the  declaration  counts  on 
the  real  or  supposed  fact  that  the  plaintiff 
casually  lost  his  goods  and  the  defendant 
found  and  appropriated  them.  In  form  the 
action  is  a  fiction,  and  in  substance  a  rem- 
edy to  recoyer  the  yalue  of  personal  chattels 
wrongfully  conyerted  by  another  to  his  own 
use;  and  the  form  supposes  that  the  de- 
fendant may  haye  come  lawfully  in  posses- 
sion of  the  goods.  To  sustain  troyer,  the 
plaintiff  must  show  a  legal  title,  and  he 
must  either  haye  actual  possession  of  the 
property  or  the  right  to  immediate  posses- 
sion at  the  time  of  the  conyersion,  and  the 
right  to  take  possession  at  some  future  day, 
or  a  right  in  action  is  not  sufficient;  and  in 
case  the  plaintiff  has  temporarily  parted 
with  his  possession  undw  a  contract,  or 
bailment,  he  cannot  maintaiu  troyer,  un- 
less the  time  m  the  bailmoit  had  terminated 
at  the  tUne  of  the  conyersion.  Mclntire  y. 
Blakeley  (Pa.)  12  Ati.  825,  827. 

Troyer  is  grounded  on  the  legal  fiction 
of  the  finding  of  personal  property  casually 
lost  by  the  owner  and  the  subsequent  con- 
yersion of  the  same  by  the  finder  to  his  own 
use  or  to  the  use  of  another,  and  the  gist  of 
the  action  is  the  wrongful  conyersion.  Bla- 
key  y.  Douglas  (Pa.)  6  Atl.  398,  400. 

••Troyer"  is  the  remedy  to  recoyer  the 
yalue  of  personal  property  wrongfully  con- 
yerted by  another  to  his  own  use.  Boulden 
y.  Gough  (Del.)  54  Atl.  693. 

"Troyer^  is  an  action  ex  delicto,  and 
the  gist  of  it  is  a  wrongful  conyersion.  Finch 
T.  Clarice,  61  N.  0.  885,  836. 

In  Hambly  y.  Trott,  Gowp.  871«  Lord 
Mansfield  said  that  although  technically  and 
strictly  an  action  of  troyer  was  an  action 
ex  delicto,  yet  that  substantially  and  really 
it  was,  as  he  termed  it,  an  action  of  prop- 
erty. During  the  last  argument  of  the  case 
he  is  reported  to  haye  said:  "An  action  of 
troyer  is  not  now  an  action  ex  delicto  male- 
fldo,  though  it  Is  so  in  form  and  also  in 
substance.  Troyer  is  an  action  of  proper- 
ty.   If  a  man  receiyea  the  property  of  an- 


other, his  fortune  ought  to  answer  ft,"    Gbase 
y.  Fits,  132  Mass.  359,  365. 

A  conyersion  is  the  gist  of  the  action, 
and  without  conyersion  neither  possession 
of  the  property,  negligence,  nor  misfortune 
will  enable  the  action  to  be  maintained. 
Stephen  says:  '*Troyer  is  a  remedy  to  re- 
coyer the  yalue  of  personal  chattels  wrong- 
fully conyerted  by  another  to  his  own  use.** 
Rogers  y.  Huie,  2  GaL  571,  572,  56  Am.  Dec 
863. 

Troyer  is  a  generic  name,  applied  to 
those  torts  arising  from  unlawful  conyersion 
of  any  particular  piece  of  personal  property 
owned  by  another.  Spellman  y.  Richmond  ft 
D.  R.  Ck>.,  14  a  E.  947,  949,  35  S.  O.  475,  28 
Am.  St  Rep.  858. 

Since  the  abolition  of  the  common-law 
forms  of  action  in  pleading,  the  phrase  "ac- 
tion of  troyer''  does  not  accurately  define  a 
cause  of  action.  The  names  of  the  ancient 
forms  are  still  used  for  conyenience  as  ap- 
proximately designating  different  causes  of 
action  for  which  there  is  now  only  one 
form;  but  their  use  is  sometimes  deceptiye, 
in  that,  while  the  essential  elements  of  a 
cause  of  action  as  determined  by  principles 
of  substantiye  law  may  be  unaffected  by  the 
change  in  procedure,  yet  those  insignia  of  a 
distinct  cause  of  action  which  depended  up- 
on or  grew  out  of  the  limitations  and  fictions 
inyolyed  in  the  use  of  prescribed  forma  haye 
lost  their  significance  as  distinguishing  marks 
of  distinct  causes  of  action.  The  gist  of 
that  action  was  a  conyersion,  or  the  unlaw- 
ful exercise  of  dominion  oyer  goods  or  chat- 
tels belonging  to  another,  who  is  entitled 
to  their  immediate  possession.  Where  a 
complaint  alleges  facts  sufficient  to  consti- 
tute a  cause  of  action  for  breach  of  contract 
and  such  facts  are  proyed.  Judgment  for 
plaintiff  must  follow,  though  he  has  pro- 
ceeded on  the  theory  that  the  action  was  in 
troyer,  in  which  case  the  proof  would  be  in- 
sufficient Metropolis  Mfg.  Go.  t.  Lynch, 
36  Atl.  832,  833,  68  Oonn.  459. 

Troyer  lies  fof  the  conyersion  of  goods 
or  personal  chattels.  It  does  not  lie  for 
fixtures  eo  nomine.  The  title  to  land  cannot 
be  tried  in  such  action  when  the  plaintiff 
is  not  in  possession.  It  does  not  lie  tor 
property  seyered  from  the  realty  against  one 
who  has  actual  adyerse  possession  und^ 
claim  of  title.  Darrah  y.  Baird,  101  Pa.  265, 
268,  269. 

"In  order  to  sustain  the  action  of  tro- 
yer, there  mui^.haye  been  on  the  part  of 
the  defendant  so^^unlawful  assumption  of 
dominion  oyer  the  ptvperty  in  question,  in 
defiance  or  exclusion  oA^e  plaintiff's  ifght 
or  else  a  withholding  pbssession  ftom  the 
plaintiff  under  a  claim  of  title  inconsistent 
with  his  own.*'  Thweat  T«  Stamps,  67  Ala. 
96»  8&  \^ 
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An  affidavit  to  hold  to  bail,  ftatlng  that 
the  defendant  was  "Indebted  to  the  plaintifl 
In  trover/'  was  bad  aa  not  Boffldently  poa- 
itlve  or  certain  according  to  the  statate,  aa 
BO  technical  a  word  aa  "trover**  ought  not 
to  be  need.  Hubbard  v.  Pacheco,  1  H.  BI. 
2ia 

I>etlai«e  dlatfasviahed. 

See  'Detinue.** 

Aa  tnuurltoiy  aetlon. 

Bee  •Tranaitory  Action.** 

TseapaM  dUtiaagnia^ed, 

There  ia  a  material  difference  between 
'Hreapass*'  and  ••trover.**  Trover  waivea  the 
treapasa  in  taking,  admlta  the  poaaeaaion  to 
have  been  lawfully  gotten,  and  proceeda  to 
recover  damages  only  for  the  unlawful  con- 
fersion.  In  trespass,  a  Jury  may  alao  give 
damagea  for  the  taking.  Hall  v.  Moor  (Pa.) 
1  Add.  376^  377. 

There  are  two  principal  differencea  be- 
tween actlona  of  treapaaa  and  trover  for 
personalty  appropriated  by  defendant,  the 
first  of  which  is  that  in  trespass  there  is  al- 
ways either  an  original  wrongful  taking,  or 
a  taking  made  wrongful  ab  initio  by  subse- 
quent misconduct,  while  in  trover  the  orig- 
inal taking  ia  supposed  or  assumed  to  be 
lawful,  and  often  the  only  wrong  conaista 
hi  a  refusal  to  surrender  a  poaaesslon  which 
waa  originally  rightful,  but  the  right  to 
which  has  terminated.  Bumham  v.  Pidcock, 
66  N.  Y.  Supp.  806,  807,  33  Miac.  Bep.  65 
(citing  Gooley  on  Torta). 

TRUCK  ACT. 

In  English  law  this  name  la  given  to  St 
1  ft  2  Wm.  lY,  c  87,  paaaed  to  aboliah  what 
la  commonly  called  the  •truck  aystem,**  un- 
der which  employers  were  In  the  practice  of 
paying  the  wages  of  their  work  people  in 
gooda,  or  of  requiring  them  to  purchase 
goods  at  certain  ahopa  Thla  led  to  ]al>orera 
being  compelled  to  take  goods  of  inferior 
quality  at  a  high  price.  State  v.  Peel  Splint 
Goal  Co.,  15  8.  B.  1000,  1010,  86  W.  Va. 
802, 17  U  R.  A  885  (citing  Black,  Law  Diet). 


TRUCK  WAGON. 

•Truck  wagon,"  as  uaed  In  Laws  1888;  e 
307,  i  9,  exempting  from  execution  one  cart 
•r  a  truck  wagon,  doea  not  include  a  ped- 
dler'a  wagon  dealgned  to.  be  uaed  in  trade 
from  place  to  place,  the  body  of  which  waa 
hung  on  springs  and  contained  drawers  for 
carrying  goods,  but  refers  to  vehicles  used 
for  farm  work  or  heavy  hauling.  Smith  v. 
Chase,  71  Me.  164^  108. 


As  common  carrier, 
rler.** 


see  ^'Common  Gar^ 


TRUE. 

See   "Just  and   True**;    ''Substantially 
True." 

Webster's  International  Dictionary  de- 
fines the  word  •true"  aa:  **(1)  Ck)nformable 
to  fact;  in  accordance  with  the  actual  state 
of  things;  correct  and  not  false,  erroneous, 
Inaccurate,  or  the  like;  as  a  true  relation 
or  narration,  a  true  history;  a  declaration  la 
true  when  it  statea  the  facts.  (2)  Right  to 
precision;  conformable  to  a  rule  or  pattern; 
exact;  accurate;  aa  a  true  copy;  a  true 
likeneaa  of  the  original.'*  Johnson  v.  Des 
Moines  Life  Ass'n,  106  Iowa,  273,  276,  75 
N.  W.  101,  102. 

A  representation  that  a  horse  is  "sound, 
kind,  and  true"  is  a  false  representation, 
within  the  meaning  of  a  statute  providing 
a  punishment  for  obtaining  goods  by  false 
pretenses,  if  made  knowingly  during  ne- 
gotiations for  the  sale  of  the  horse,  with 
intent  to  cheat  and  defraud  the  purchaser, 
and  the  latter  is  induced  to  purchase  by 
reason  thereof;  the  falsity  not  being  appar- 
ent at  the  time.  Watson  v.  People,  87  N.  T. 
561,  564,  41  Am.  Rep.  397. 

As  honest  or  slaoere* 

In  one  sense  that  only  Is  true  which  ia 
conformable  to  the  actual  state  of  things; 
but  in  another  and  bfoader  sense  the  word 
"true^*  is  often  used  as  the  synonym  of  hon- 
est, sincere,  or  not  fraudulent,  and  as  used 
in  an  application  for  an  insurance  policy, 
warranting  the  statements  full,  complete, 
and  true  in  every  particular,  meant  that  the 
company  required  of  the  applicant,  as  a  con- 
dition precedent  to  any  binding  contract  that 
he  would  observe  the  utmost  good  faith  to- 
ward It,  and  make  full,  direct  and  honeat 
answers  to  aU  queationa,  without  evasion  or 
fraud,  and  without  suppression,  misrepre- 
sentation, or  concealment  of  facts  with 
which  the  company  ought  to  be  made  ac- 
quainted. Amea  v.  Manhattan  Life  Ina. 
Co.,  58  N.  Y.  Supp.  244,  249,  40  App.  Div. 
465;  Globe  Mut  Life  Ins.  Ass'n  v.  Wagner, 
58  N.  B.  970,  971,  188  HL  183,  52  L.  R.  A. 
649,  80  Am.  St  Rep.  169.  Under  thia  con- 
struction of  the  word  "true**  It  was  held  that 
a  atatement  by  the  applicant  that  he 
waa  not  affected  with  a  particular  disease, 
when  aa  a  matter  of  fact  he  was,  was 
not  an  untrue  answer,  because,  while  he  was 
in  fact  affected  with  such  dlseaae,  he  waa  not 
aware  of  it  Moulor  v.  American  Life  Ina. 
Ck>.,  Ill  U.  S.  335,  345,  346,  4  Sup.  Ot  466» 
471,  28  L.  Bd.  447. 

Though  sometimes  signifying  only  that 
wliich  ia  conformable  to  the  actual  atate 
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of  things,  "trne^'  is  often  used  as  a  Bynonyni 
for  honest,  sincere,  or  not  fraudulent,  and  as 
used  in  a  life  policy,  warranting  the  state- 
ments of  insured  as  to  the  condition  of  his 
health  at  the  time  of  the  application  to  be 
true,  does  not  warrant  the  absolute  accuracy 
of  such  statements;  but  the  warranty  is  not 
broken  unless  it  appears  that  insured  knew 
or  believed  at  the  time  of  making  the  war- 
ranties that  they  were  incorrect.  Weil  v. 
New  York  Life  Ins.  Co.,  17  South.  863,  857, 
47  La.  Ann.  1406. 

Asjiut. 

The  use  of  the  word  "true"  in  the  ver- 
ification of  a  lien  notice  showing  a  certain 
amount  due  after  deducting  all  Just  credits 
and  offsets,  the  affidavit  merely  alleging  that 
the  lien  notice  is  true,  is  a  sufficient  compli- 
ance with  the  statutory  requirement  that  the 
verification  shall  show  that  the  claim  is  Just 
Fairhaven  Land  Ck>.  v.  Jordan,  32  Pac  729, 
731,  6  Wash.  729. 

The  omission  of  the  words  "true  and 
Just"  from  an  inventory  by  an  assignor  for 
the  benefit  of  creditors  does  not  invalidate 
the  inventory,  though  section  4668  requires 
the  afiSdavit  to  be  to  the  effect  that  the  in- 
ventory is  in  all  respects  Just  and  true,  if 
other  words  having  the  same  effect  are  used. 
Thus  an  affidavit  which  only  stated  that  the 
inventory  is  true  is  sufficient,  as  Webster's 
Dictionary  shows  that  the  words  *true"  and 
''Just"  are  synonymous.  Landauer  y.  Conk- 
lin,  64  N.  W.  822,  825,  3  S.  D.  462. 

TRUE  AOOOUHT. 

Rev.  St  a  125,  f  16,  requiring  a  credit- 
or to  render  a  "true  account  of  the  sum  due" 
upon  demand,  is  not  complied  with  by  an 
account  rendered  wherein  it  stated  that  two 
separate  items  are  both  due,  when  in  fact 
only  one  of  such  items  is  due.  Gushing  y. 
Ayer,  25  Me.  (12  Shep.)  383,  887. 

The  "true  and  Just  account"  mentioned 
in  the  mechanic's  Hen  law,  requiring  a  per^ 
son  claiming  such  a  lien  to  state  a  Just  and 
true  account,  means  an  account  honestly 
stated.  It  does  not  require  the  statement  of 
the  exact  account  which  a  Jury  or  court  may 
find  to  be  due.  Black  y.  Appolonio,  1  Mont 
842,  346. 

TBUE  ANB  OOMPI.BTB. 

Giy.  Code  1852,  f  288  (Rev.  8t  1881,  f 
462),  provides  that  copies  of  records  shall  be 
proved  and  admitted  as  legal  evidence  by  the 
attestation  of  the  keeper  of  such  records  that 
the  same  are  "true  and  complete"  copies 
thereof.  Held,  that  the  words  "true  and 
complete,"  as  used  in  such  statute,  were  not 
technical  words,  and  that  a  certificate  .using 
words  of  substantially  the  same  import,  or 
words  of  equivalent  meaning,  was  a  suffi- 


cient attestation  to  authorize  the  admission 
of  a  copy  of  a  record  in  evidence.  Thus  the 
words  "full,  true,  and  complete"  were  held 
to  be  certainly  equivalent  in  meaning  to  the 
words  used  in  the  statute,  and  a  certificate 
containing  them  was  a  substantial  compli- 
ance with  the  statute.  Anderson  y.  Acker- 
man,  88  Ind.  481,  490. 

The  certificate  of  the  cleric  to  the  tran- 
script of  a  record  that  it  is  a  *'tnie  and  co]> 
rect"  copy,  instead  of  a  '*true  and  complete" 
copy,  as  required  by  statute,  will  not  be 
cause  for  disndssing  the  appeal ;  the  words 
"true  and  complete"  as  used  in  the  statute 
not  being  regarded  as  technical,  and  the 
words  "true  and  correct"  as  used  in  the  cer- 
tificate being  equivalent  in  meaning  to  the 
statutory  words.  Walker  y.  HIU,  12  N.  SL 
887,  388,  111  Ind.  228. 

A  transcript  of  a  Justice  of  the  peace, 
exhibiting  a  complete  proceeding  and  Judg- 
ment against  the  defendant  therein  named, 
and  certified  as  a  true  and  correct  copy,  is 
admissible  as  evidence  in  support  of  a  deed 
on  a  sale  of  real  estate  on  execution  there- 
under, under  Rev.  St  1894,  f  624,  Rev.  St 
1881,  f  612,  which  requires  such  Justice  to 
make  out  and  certify  a  "true  and  complete 
transcript"  of  the  proceedings  and  Judgment ; 
the  phrases  "true  and  correct  copy"  and 
"true  and  complete  transcript"  being  equiv- 
alent terms.  Collier  y.  Collier,  49  N.  S.  1063» 
1064,  150  Ind.  276. 

TRUE  AND  FiriX  VALinB. 

The  term  "true  and  full  value,**  when- 
ever used  in  the  act  relating  to  taxation, 
shall  be  held  to  mean  the  usual  selling  price 
at  the  place  where  the  property  to  which  the 
term  is  applied  shall  be  at  the  time  of  assess- 
ment, being  the  price  which  could  be  obtain- 
ed therefor  at  private  sale,  and  not  at  forced 
or  auction  sale.  Gen.  St  Minn.  1894,  f  1611 ; 
Rev.  Codes  N.  D.  1899,  f  1176. 

The  term  "true  and  full  value,"  wherev- 
er used  in  the  title  on  taxation,  shall  be  held 
to  mean  the  fair  market  value^  In  cash,  at 
the  place  where  the  property  to  which  the 
term  is  applied  shall  be  at  the  time  of  assess- 
ment, being  the  price  which  could  be  obtain- 
ed therefor  at  private  sale,  and  not  at  forced 
or  auction  sale.    Rev.  St  Tex.  1896,  art  5064. 

TBUE  AND  FEBFEOT  UST. 

The  "true  and  perfect  lislf'  of  taxable 
estate,  which  Rev.  St  c  ^  f  92,  requires  a 
taxpayer  to  bring  to  the  assessors  as  a  con- 
dition precedent  te  a  right  of  ai^>eal  to  the 
county  commissioners  for  any  abatement  of 
taxes,  comprises  a  true  enumeration,  desciip- 
tion,  and  spedflcation  of  the  property.  No 
appraisement  or  estimation  of  the  value  of 
the  property  is  essential.  Inhabitants  of  Or- 
land  y.  County  Com'rg,  76  Me.  460^  461. 
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TBUB  OOFY* 

McClain's  Code,  f  1783,  reqnirlng  Insnr^ 
ance  companies*  on  the  issue  of  any  policy, 
to  attach  a  '^tme  copy"  of  the  application  or 
representation  of  insured,  means  not  merely 
a  substantial  copy,  but  one  so  exact  that  up- 
on comparison  it  can  be  said  to  be  a  true 
copy,  without  resorting  to  construction.  If, 
upon  comparison,  it  may  be  said  that  the 
copy  is  conformable  to  the  facts,  and  in  ac- 
cordance with  the  actual  state  of  things  ap- 
pearing in  the  original,  then  it  may  be  said 
to  be  a  true  copy.  Jo^son  t.  Des  Moines 
Life  Ass'n,  75  N.  W.  101,  102;  105  Iowa,  278. 

TBUB  DBSOBIPnOB* 

Wag.  8t  p.  000,  f  6,  requiring  that  a  me- 
chanic, in  order  to  obtain  a  Uen,  shall  file  a 
"true  description'*  of  the  property,  means 
such  a  description  as  would  enable  a  party 
fftmillar  with  the  locality  to  identify  the 
premises.    De  Witt  r.  Smith,  68  Mo.  208,  266. 

TBUB  QUB8TIOB8  OF  FACT. 

Shannon's  Gode,  f  6286,  referring  to  is- 
sues for  Jury  trial  in  the  chancery  court,  pro- 
vides that  '*the  issue  shall  be  made  up  t^  the 
parties  under  the  direction  of  the  court,  and 
set  forth  briefly  and  clearly  the  true  ques- 
tions of  fact  to  be  tried."  These  concluding 
words,  *^e  true  questions  of  fact  to  be 
tried,"  signify  those  controlling  questions  of 
fact  whose  decision  will  determine  the  real 
merits  of  the  controversy*  and  do  not  include 
those  of  an  immaterial,  collateral,  or  inclu- 
Biye  nature.  A  mere  diq;>ute  or  a  difference 
between  statements  of  witnesses  on  a  given 
point  is  not,  under  the  statute,  a  true  ques- 
tion of  fact,  or  a  proper  subject  for  a  sep- 
arate issue,  unless  it  is  so  central  and  far- 
reaching  that  its  decision  will  control  the 
final  disposition  of  the  cause  as  a  whole  or 
in  some  distinct  branch.  Any  number  of 
points  in  evidence  tending  severally  to  estab- 
lish a  controlling  controverted  fact  should  be 
covered  by  one  issue,  and  not  submitted  sep- 
arately in  as  many  different  issues.  Wheth- 
er or  not  such  ocmtroUing  fact  really  exists 
is  a  true  question  of  fact  and  the  proper  sub- 
ject of  a  single  issue.  Crlsman  v.  McMur- 
ray,  64  S.  W.  711.  712,  107  Tenn.  460. 

TBUB  SUV  TZIIB. 

'True  sun  time"  is  obtained  by  the 
means  of  a  dial,  while  mean  sun  time  is 
what  is  called  "standard  time."  There  is  a 
difference  of  four  minutes  for  each  degree 
between  true  sun  time  and  standard  or  mean 
sun  time.  Bz  parte  Parker,  20  S.  W.  480, 
481,  86  Tex.  Gr.  R.  12. 

TBUB  TXTIiBi 

The  term  ''tnie  titles'*  has  been  used  to 
distinguish  between  the  character  of  titles 
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acquired  vnder  Act  1810  and  those  acquired 
by  adverse  possession  before  that  act;  the 
title  in  the  one  case  being  vested  in  the  ad- 
verse holder,  while  in  the  other  he  simply 
has  a  right  of  possession  only.  But  no  title 
can  with  propriety  be  said  to  ever  become 
the  true  title  until  its  superiority  to  all  oth- 
er titles  is  either  conceded  <Mr  established  aft- 
er contest  Coal  Greek  Ck>nsoL  Coal  Co.  v. 
East  Tennessee  Iron  &  Coal  Co.*  60  S.  W. 
634,  687,  106  Tenn.  66a 

TBUB  VAIiUB. 

"True  value,"  as  used  in  laws  providing 
that  property  shall  be  assessed  for  taxes  ac- 
cording to  its  true  value,  means  the  value 
which  it  has  in  exchange  for  money.  State 
Board  of  Assessors  y.  Central  R.  Co.,  4  Atl. 
678,  607,  48  N.  J.  Law  (10  Vroom)  146;  Cen- 
tral R.  Co.  V.  State  Board  of  Assessors,  2 
Aa  780,  708,  48  N.  J.  Law  (10  Vroom)  1,  67 
Am.  Rep.  616. 

By  the  express  provisions  of  Tax  Law, 
f  68,  the  words  "true  value  or  valuation,"  as 
used  in  such  act,  means  the  usual  selling 
price  at  the  place  where  the  property  to 
which  such  term  is  applied  shall  be  at  the 
time  of  assessment,  being  the  price  which 
could  be  obtained  therefor  at  private  sale, 
and  not*at  forced  or  auction  sale.  State 
Board  of  Tax  Com*rs  v.  Holllday,  40  N.  B. 
14,  17,  160  Ind.  216,  42  L.  R.  A.  826. 

•TTrue  value,"  as  used  in  the  tariff  act 
of  1818,  means  the  "actual  cost  of  the  goods 
to  the  importer  at  the  place  from  which  they 
were  imported,  and  not  the  current  market 
value  of  the  goods  at  such  place."  United 
States  V.  Tappan,  24  U.  S.  (11  Wheat)  410, 
421,  6  L.  Ed.  600;  Tappan  v.  United  States 
(U.  a)  28  Fed.  Cas.  600,  601. 

CTtUB  VBBDIOT. 

A  •*true  verdict"  is  the  voluntary  condu- 
slon  of  the  Jury  after  deliberate  considera- 
tion, and  it  is  none  the  less  a  true  verdict  be- 
cause the  respective  Jurors  may  have  been 
liberal  in  concessions  to  each  other,  if  con- 
scientiously and  freely  made.  A  true  verdict 
is  not  the  result  of  any  arbitrary  rule  or  or^ 
der,  whether  imposed  by  themselves  or  by 
the  court  or  officer  in  charge.  If  a  Jury 
should  agree  in  advance  that  their  verdict 
should  be  tbe  result  of  a  division  by  12  of 
the  sum  total  of  all  the  jurors'  separate  as- 
sessments, a  verdict  brought  about  by  such 
an  agreement  ought  to  be  set  aside.  Where 
on  the  back  of  a  paper  containing  instruc- 
tions taken  into  the  Jury  room  and  returned 
with  the  verdict  there  appears  a  memoran- 
dum showing  12  different  amounts  in  a  col- 
umn, the  total  thereof,  and  its  division  by 
12,  tbe  verdict  which  corresponds  with  the 
quotient  so  given  will  be  set  aside  because 
of  the  presumption  that  it  is  the  result  of 
the  Jurors  in  advance  agreeing  to  average 
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their  separate  assessments.  Southern  Ry. 
Co.  y.  Williams,  21  South.  828,  828,  113  Ala. 
620. 

TRITE  VOTE. 

"True  vote,"  as  used  in  the  Florida  elec- 
tion law  of  1872,  means  the  vote  actually 
cast,  as  distinguished  from  the  legal  vote. 
State  T.  MdUn,  16  Fla.  17,  47. 

TBtriiY. 

See  "Well  and  Truly." 

•Truly,"  as  used  In  an  oath  by  a  com- 
missioner to  take  deposition  In  a  foreign 
state  that  he  shall,  according  to  the  best  of 
his  skill  and  knowledge,  truly,  faithfully,  and 
without  partiality  to  any  or  either  of  the 
parties  in  the  cause,  take  the  examination 
and  depositions  of  all  and  every  witness  and 
witnesses  produced  and  examined  by  virtue 
of  the  commission,  is  not  sjmonymous  with 
"fairly,"  as  used  in  Nix.  Dig.  p.  925,  §  2,  re- 
quiring that  the  commissioner  take  oath  that 
he  will  faithfully,  fairly,  and  impartially  ex- 
ecute the  commission.  The  words  "fairly" 
and  "truly"  have  widely  different  shades  of 
meaning  and  convey  entirely  distinct  ideas. 
"Every  day's  experience  teaches  us  that  lan- 
guage may  be  truly,  yet  most  unfairly,  re- 1 
pcated.  The  answer  of  the  witness  may  be 
truly  written  down,  yet  it  may  convey  a 
meaning  quite  different  from  that  which  the 
witness  intended  to  convey,  and  did  convey, 
to  the  person  that  heard  him  speak.  On  the 
other  hand,  language  may  be  fairly  reported, 
yet  not  in  accordance  with  strict  truth." 
Lawrence  v.  Finch,  17  N.  J.  Eq.  (2  a  E. 
Oreen)  234,  239. 


TRUNK. 

The  words  "trunk"  and  "chest"  are  not 
synonymous,  and  therefore  an  Indictment 
charging  the  theft  of  a  trunk  or  chest  is  bad 
for  want  of  certainty.  Potter  y.  State,  89 
Tex.  888,  889. 

TRUSSED  ROOFS. 

"Trussed  roofs,"  as  used  in  a  dty  ordi- 
nance requiring  the  outside  walls  of  build- 
ings having  trussed  roofs  of  a  certain  height 
to  average  at  least  a  certain  thickness,  are 
roofs  packed  or  bound  closely.  They  are 
necessarily  very  heavy  roofs,  and,  although 
they  are  said  sometimes  to  be  self -supporting, 
this  is  said  only  in  respect  to  their  being 
packed  or  bound  closely,  and  not  otherwise; 
for  their  weight,  when  supported  either  by 
walls  or  pilasters,  is  uncommonly  heavy  In 
comparison  to  the  weight  of  other  kinds  of 
roofs.  Diamond  State  Iron  Go.  y.  Giles  (Del.) 
11  Aa  189,  194,  7  Houst  657. 


TRUST. 

A  "trust"  Is  defined  by  Black  to  meaa 
an  organization  of  persons  or  corporations 
formed  for  the  purpose  of  regulating  the  sup- 
ply and  price  of  commodities,  etc.  MoUy- 
neaux  y.  Wittenberg,  58  N.  W.  205,  208,  89 
Neb.  547. 

What  is  commonly  called  a  "tmst"  is  m 
■pedes  of  combination  organized  by  indlyld- 
uals  or  corporations  for  the  purpose  of  mo- 
nopolizing the  manufacture  of  or  traffic  in 
yariouB  articles  and  cpmmodlties,  which  woe 
well  known  and  fully  understood  when  the 
anti-trust  act  was  approved.  United  States 
V.  Northern  Securities  Oo.  (U.  S.)  120  Fed. 
721,  724. 

In  order  to  constitute  a  trust  within  the 
statute  making  contracts  void  where  a  com- 
bination of  capital,  skill,  or  acts  is  formed  to 
create  or  carry  out  restrictions  in  trade  m* 
to  prevent  competition  In  the  sale  or  pur- 
chase of  commodities,  there  must  be  a  com> 
bination  of  capital,  skill,  or  acts  by  two  or 
more.  "Ck>mblnation,"  as  here  used,  means 
union  or  association.  If  there  be  no  union 
or  association  by  two  or  more  of  their  cap- 
ital, skill,  or  acts,  there  can  be  no  comblna- 
tion;  hence,  no  trust  When  we  consider 
the  purposes  for  which  the  combination  must 
be  formed,  the  essential  meaning  of  the  word 
"combination,"  and  the  fact  that  a  punish- 
ment is  prescribed  for  each  day  that  the 
trust  continues  in  existence,  we  are  led  to 
the  conclusion  that  the  union  or  association 
of  capital,  skill,  or  acts  denounced  Is  where 
the  parties  in  the  particular  case  designed 
the  united  co-operation  of  such  agencies, 
which  might  have  been  otherwise  independ- 
ent and  competing,  for  the  accomplishment 
of  one  or  more  of  such  purposes.  State  ex 
Inf.  Crow  V.  Continental  Tobacco  Co.,  76  S. 
W.  737,  747.  177  Mo.  1  (citing  Gates  v.  Hoop- 
er, 90  Tex.  563,  80  S.  W.  1079). 

The  term  "trusts,"  as  employed  In  the 
tiUe  of  Act  March  30,  1889,  being  "An  act  to 
define  trusts  and  to  provide  for  penalties  and 
punlBhment  of  corporations,  persons,  firms 
and  associations  connected  with  them,"  is 
not  employed  in  Its  technical  legal  sense. 
By  very  recent  commercial  usage,  the  meaji- 
ing  of  the  word  has  been  extended  so  as  to 
comprehend  combinations  of  corporations  or 
capitalists  for  the  purpose  of  controlling  the 
price  of  articles  of  prime  necessity  or  the 
charges  of  transportation  for  the  public 
Queen  Ins.  Co.  y.  State,  24  S.  W.  807,  402; 
86  Tex.  250,  22  L.  R.  A.  488. 

A  "trust"  within  the  meaning  of  the  act 
of  1889  prohibiting  trusts  and  conspirades 
against  trade,  includes  a  contract  for  the  sale 
of  beer  which  provides  that  the  purchaser 
shall  handle  only  the  beer  named  in  the  con* 
tract  and  that  the  manufactorsr  shall  sell  to 
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DO  other  dealer  In  tbe  town  or  Ttdnltj.  Fa- 
qua  T.  Pabst  Brewing  Co.,  88  S.  W.  28,  90» 
90  Tex.  286»  35  L.  R.  A.  241. 

A  "truBt"  is  a  contract,  combination, 
confederation,  or  understanding,  express  or 
implied,  between  two  or  more  persons,  to 
control  the  price  of  a  commodity  or  service, 
for  the  benefit  of  the  parties  thereto  and  to 
the  injury  of  the  public,  and  which  tends  to 
create  a  monopoly ;  and  a  social  club,  com- 
posed of  underwriters  of  the  various  insur- 
ance companies  doing  business  within  a  dty, 
which  tended  to  maintain  a  uniform  and 
equal  rate  of  insurance,  was  unlawful  as 
against  pnblic  policy.  Marshall,  J.,  stated 
that  'In  the  olden  times  such  practices  were 
called  'contracts  in  restraint  of  trade.'  Now- 
adays they  are  called  'trusts.'  There  is  no 
difference  in  the  principle.  There  is  a  differ- 
ence in  the  extent  and  methods.  Those  the 
courts  condemned  long  ago  were  as  mere 
saplings  compared  to  the  mammoth  oaks 
when  considered  alongside  of  those  of  to-day. 
When  tbe  evUs  to  the  public  interests  that 
flow  from  these  trust  combinations  are  at- 
tempted to  be  described,  words  become  mere 
weaklings  in  their  power  of  expression,  pnd 
one  stands  appalled  at  the  helplessness  of 
the  people  outside  of  Judicial  aid."  State  ex 
tof.  Crow  V.  Firemen's  Fund  Ins.  Ck>.,  62  S. 
W.  506,  007,  152  Mo.  1,  45  L.  R.  A.  868. 

A  trust  may  or  may  not  be  endowed  with 
corporate  powers;  if  not,  then  it  is  a  mere 
aggregation  of  individuals  or  partnerships. 
State  V.  Haun,  59  Pac  340,  842,  61  Kan.  146^ 
47  L.  R.  A.  368. 

A  trust  is  a  combination  of  capital,  skill, 
or  acts,  by  two  or  more  persons,  firms,  cor^ 
porations,  or  associations  of  persons,  or  ei- 
ther two  or  more  of  them,  for  either,  any,  or 
all  of  the  following  purposes:  First,  to  cre- 
ate or  carry  out  restrictions  in  trade  or  com- 
merce, or  aids  to  commerce,  or  to  carry  out 
restrictions  in  the  full  and  free  pursuit  of 
any  business  authorized  or  permitted  by  the 
laws  of  this  state;  second,  to  increase  or 
reduce  the  price  of  merchandise,  produce,  or 
commodities,  or  to  control  the  cost  or  rates 
of  insurance;  third,  to  prevent  competition 
in  the  manufacture,  making,  transportation, 
tale,  or  purchase  of  merchandise,  produce,  or 
commodities,  or  to  prevent  competition  In 
aids  to  commerce;  fourth,  to  fix  any  stand- 
ard or  figure,  whereby  its  price  to  the  public 
shall  be  in  any  manner  controlled  or  estab- 
lished, for  any  article  or  commodity  of  mer- 
chandise, produce,  or  commerce  intended  for 
sale,  use,  or  consumption  in  the  state;  fifth, 
to  make  or  enter  into,  or  execute  or  carry 
out,  any  contract,  obligation,  or  agreement 
of  any  kind  or  description  by  which  they 
shall  bind  or  have  to  bind  themselves  not  to 
sell,  manufacture,  dispose  of,  or  transport 
any  article  or  commodity,  or  article  of  trade, 
ase,  merchandise,  commerce,  or  consumption 
below  a  common  standard  figure,  or  by  which 


they  Shan  agree  in  any  manner  to  keep  the 
price  ef  such  artide,  commodity,  or  trans- 
portation at  a  fixed  or  graded  figure,  or  by 
which  they  shall  in  any  manner  establish  or 
settle  the  price  of  any  article  or  commodity 
or  transportation  between  them,  or  them- 
selves and  others,  to  preclude  a  free  and  un- 
restricted competition  among  themselves  or 
others  in  transportation,  sale,  or  manuf  actitre 
of  any  such  article  or  commodity,  or  by 
which  they  shall  agree  to  pool,  combine,  or 
unite  any  interest  they  may  have  in  connec- 
tion with  the  manufacture,  sale,  or  trans- 
portation of  any  such  article  or  commodity, 
that  its  price  may  in  any  manner  be  affected. 
Gen.  St  Kan.  1901,  f  7804. 

A  "trust  and  combine"  is  a  combination, 
contract,  understanding,  or  agreement,  ex- 
press or  implied,  between  two  or  more  per- 
sons, corporations,  or  firms,  or  associations 
of  persons,  or  between  one  or  more  of  either 
with  one  or  more  of  the  others — (a)  in  re- 
straint of  trade;  (b)  to  limit,  increase,  or  re- 
duce the  price  of  a  commodity;  (c)  to  limit, 
increase,  or  reduce  the  production  or  output 
of  a  commodity;  (d)  intended  to  hinder  com- 
petition in  the  production,  importation,  manu- 
facture, transportation,  sale,  or  purchase  of 
a  commodity;  (e)  to  engross  or  forestall  a 
commodity;  (f)  to  issue,  own,  or  hold  the  cer- 
tificates of  stock  of  any  trust  or  combine; 
(g)  to  place  the  control,  to  any  extent  of 
business,  or  of  the  products  or  earnings 
thereof,  in  the  power  of  trustees,  by  what- 
ever name  called;  (h)  by  which  any  other 
person  than  themselves,  their  proper  officers, 
agents,  and  employes,  shall,  or  shall  have 
the  power  to  dictate  or  control  the  manage- 
ment of  business;  or  (1)  to  unite  or  pool  in- 
terests in  the  importation,  manufacture,  pro- 
duction, transportation,  or  price  of  a  com- 
modity. But  this  shall  not  apply  to  the  as- 
sociations of  those  engaged  in  husbandry,  in 
their  dealings  with  commodities  in  the  hands 
of  the  producer,  nor  to  the  societies  of  arti- 
sans, employes,  and  laborers  formed  for  the 
benefit  and  protection  of  their  members. 
Code  Miss.  1892,  f  4437. 

A  trust  is  a  combination  of  capital,  skill, 
or  acts  by  any  person  or  persons  to  fix  the 
price  of  any  article  or  commodity  of  trade, 
use,  or  merchandise,  with  the  intent  to  pre- 
vent others  from  conducting  or  carrying  on 
the  same  business,  or  selling  or  traflflcklng 
in  the  same  article,  use,  or  merchandise,  or 
a  combination  of  capital,  skill,  or  acts  by 
two  or  more  persons,  or  by  two  or  more  of 
them,  for  either,  any,  or  all  of  the  following 
purposes:  (1)  To  create  or  carry  out  re- 
strictions in  trade;  (2)  to  limit  or  reduce  the 
production  or  increase  or  reduce  the  price  of 
merchandise  or  commodities;  (3)  to  prevent 
competition  in  insurance,  either  life,  fire,  ac- 
cident, or  any  other  kind,  or  in  manufacture, 
making,  constructing,  transportation,  sale,  or 
purchase  of  merchandise,  produce^  or  com- 
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modltle«;  (4)  to  fix  any  standard  or  figure, 
whereby  its  price  to  the  public  shall  be  in 
any  manner  controlled  or  established,  upon 
any  article  of  merchandise,  produce,  or 
manufacture  of  any  kind  intended  for  sale, 
use,  or  consumption  in  this  state,  to  estab- 
lish any  pretended  agency  whereby  the  sale 
of  any  such  article,  commodity,  merchandise, 
or  product  shall  be  covered  up,  concealed,  or 
made  to  appear  to  be  for  the  original  vendor, 
for  a  like  purpose  or  purposes,  and  to  enable 
such  original  vendor,  producer,  or  manufac- 
turer to  control  the  wholesale  or  retail  price 
of  any  such  article  of  merchandise,  produce, 
or  commodity  after  the  title  to  the  same 
shall  have  passed  from  such  vendor  or  manu- 
facturer; (5)  to  make  or  enter  into,  carry  on, 
or  carry  out  any  contract,  obligation,  or 
agrreement  of  any  kind  or  descrljption  by 
which  they  shall  bind  or  have  heretofore 
bound  themselves  not  to  sell,  dispose  of,  traf- 
fic in,  or  transport  any  article  of  merchan- 
dise, or  commodity  or  article  of  trade,  prod- 
uct, use,  merchandise,  consumption,  or  com- 
merce, below  a  common  standard  figure^  card, 
or  list  price,  or  by  which  they  shall  agree  in 
any  manner  to  keep  the  price  of  such  article, 
product,  commodity,  or  transportation  at  a 
fixed  or  graduated  figure  or  price,  or  by 
which  they  shall  in  any  manner  establish 
or  settle  the  price  of  any  article  of  merchan- 
dise or  commodity,  or  of  insurance,  fire,  life^ 
or  accident,  or  transportation  between  them 
or  between  themselves  and  others,  or  with 
the  Intent  to  preclude,  or  the  tendency  of 
which  is  to  prevent  or  preclude,  a  free  and 
unrestricted  competition  among  themselves 
or  others,  or  the  people  generally,  in  the  pro- 
duction, sale,  traffic,  or  transportation  of 
any  such  article  of  merchandise,  product,  or 
commodity,  or  conducting  a  like  business,  or 
by  which  they  shall  agree  to  pool,  combine, 
or  unite  any  interest  they  may  have  in  con- 
nection with  the  sale,  production,  or  trans- 
portation of  any  such  article  of  merchandise, 
product,  or  commodity,  or  the  carrying  on  of 
any  such  business,  that  its  price  might  in 
any  manner  be  affected  thereby.  Gobbey's 
Ann.  St  Neb.  1903,  f  11,600. 

A  *trust"  is  a  combination  of  capital, 
skill,  or  acts,  by  two  or  more  persons,  firms, 
partnerships,  corporations,  or  associations  of 
persons,  or  of  any  two  or  more  of  them,  for 
either,  any,  or  all  of  the  following  purposes: 
(1)  To  create  or  carry  out  restrictions  in 
trade  or  commerce;  (2)  to  limit  or  reduce 
the  production,  or  increase  or  reduce  the 
price,  of  merchandise  or  any  commodity;  (3) 
to  prevent  competition  in  manufacturing, 
making,  transportation,  sale,  or  purchase  of 
merchandise,  produce,  or  any  commodity; 
(4)  to  fix  at  any  standard  or  figure,  whereby 
its  price  to  the  public  or  consumer  shall  be 
in  any  manner  controlled  or  established,  any 
article  or  commodity  of  merchandise,  pro- 
duce, or  commerce  intended  for  sale,  barter, 
use,  or  consumption  in  this  state;  (5)  to  make 


or  enter  into,  or  execute  or  carry  out,  any 
contracts,  obligations,  or  agreements  of  any 
kind  or  description,  by  which  they  shall  bind 
or  have  bound  themselves  not  to  sell,  dispose 
of,  or  transport  any  article  or  any  commod- 
ity, or  any  article  of  trade,  use,  merchandise, 
commerce,  or  consumption  below  a  common 
standard  figure  or  fixed  value,  or  by  which 
they  shall  agree  in  any  manner  to  keep  the 
price  of  such  article,  commodity,  or  tzana- 
portation  at  a  fixed  or  graduated  figure,  or 
by  which  they  shall  In  any  manner  establish 
or  settle  the  price  of  any  article,  commodity* 
or  transportation  between  them,  for  them- 
selves and  others,  so  as  to  directly  or  indi- 
rectly preclude  a  free  and  unrestricted  com- 
petition among  themselves,  or  any  purchasers 
or  consumers,  in  the  sale  or  transportation  of 
any  such  article  or  commodity,  or  by  which 
they  shall  agree  to  pool,  combine,  or  directly 
or  indirectly  unite  any  interests  that  they 
may  have  connected  with  the  sale  or  trans- 
portation of  any  such  article  or  commodity, 
that  its  price  might  in  any  manner  be  af- 
fected.   Bates'  Ann.  St  Ohio  1904,  f  4427-1. 

A  trust  is  a  combination  of  capital,  stdll, 
or  acts,  by  two  or  more  persons,  firms,  oop> 
porations,  or  associations  of  persons,  or  of 
either  two  or  more  of  them,  for  either,  any, 
or  all  of  the  following  purposes:  (1)  To  cre- 
ate or  carry  out  restrictions  in  trade;  (2)  to 
limit  or  reduce  the  productlpn,  or  increaBe 
or  reduce  the  price,  of  merchandise  or  com- 
modities; (3)  to  prevent  competition  in  manu- 
facture, making,  transportation,  sale,  or  pur- 
chase of  merchandise,  produce,  or  commodi- 
ties; (4)  to  fix  at  any  standard  or  figure, 
whereby  its  price  to  the  public  shall  be  in 
any  manner  controlled  or  established,  any  ar- 
ticle or  commodity  of  merchandise,  produce, 
or  commerce  intended  for  sale,  use,  or  con- 
sumption in  this  state;  (5)  to  make  or  enter 
into,  or  execute  or  carry  out  any  contract 
obligation,  or  agreement  of  any  kind  or  de- 
scription by  which  they  shall  bind  or  have 
bound  themselves  not  to  sell,  dispose  of,  or 
transport  any  article  or  commodity,  or  ar- 
ticle of  trade,  use,  merchandise,  commerce^ 
or  consumption,  below  a  common  standard 
figure,  or  by  which  they  shall  agree  in  any 
manner  to  keep  the  price  of  such  article^ 
commodity,  or  transportation  at  a  fixed  or 
graduated  figure,  or  by  which  they  shall  in 
any  manner  establish  or  settle  the  price  of 
any  article  or  commodity  or  transportation 
between  them  or  themselves  and  others,  to 
preclude  a  free  and  unrestricted  competition 
among  themselves  or  others  In  the  sale  or 
transportation  of  any  such  article  or  com- 
modity, or  by  which  they  shall  agree  to  pool, 
combine,  or  unite  any  interest  they  may  have 
in  connection  with  the  sale  or  transportation 
of  any  such  article  or  commodity,  that  its 
price  might  in  any  manner  be  affected.  Pen. 
Code  Tex.  1885,  art  976. 

A  combination  is  within  the  denounce- 
ment of  the  statutflb  though  there  is  no  bad 
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motiye,  and  ita  Immediate  result  Is  a  re- 
duction In  price,  if  its  object  is  in  restraint 
of  trade  and  to  create  a  monopoly.  San 
Antonio  Gas  Oo.  t.  State  (Tex.)  54  a  W.  289, 
290. 

Tlie  pnrcbase  of  six  cotton  compresses 
located  at  different  parts  of  tlie  state  on  the 
same  day  by  one  company,  where  the  pur- 
chase does  not  restrict  aids  to  commerce,  the 
price  for  compressing  cotton  being  the  same 
throughout  the  state,  being  fixed  by  a  com- 
mission, does  not  create  a  trust  State  t. 
Shippers*  Oompress  &,  Warehouse  Co.,  69  S. 
W.  W-60,  95  Tex.  603. 


TRUST. 

See  "Active  Tmst^;  '"Breach  of  TrusT; 
••Cestui  Que  Trust";  "Charitable 
Trust";  "Constructive  Trusts";  "Di- 
rect Trust";  "Directory  Trust";  "Dis- 
cretionary  Trust";  "Dry  Trust";  "En- 
forceable Trust";  "Executed  Trust"; 
•^Executory  Trust";  "Express  Trust"; 
-Held  In  Trust";  "Implied  Trust"; 
•nn  Trust";  "Involuntary  Trust";  "Pas- 
■Ive  Trust";  "Place  of  Trust  or 
Profit";  "Precatory  Trust";  "Private 
Trust";  "Public  Trust";  "Resulting 
Trust";  "Shifting  Trust";  "Simple 
Trust";  "Special  Trust";  "Spendthrift 
Trust";  "Voluntary  Trust" 

A  trust  Is  an  equitable  right  title,  or  In- 
terest in  property,  real  or  personal,  distinct 
from  the  legal  ownership  thereof.  Pratt  v. 
Thornton,  28  Me.  05  Shep.)  855,  860,  48  Am. 
I>ec.  492  (dtlng  Story,  Bq.  f  964),  Raines  v. 
Woodward  (S.  C.)  4  Rich.  Eq.  899,  406; 
Gough  V.  Satterlee,  62  N.  Y.  Supp.  492,  497, 
32  App.  Div.  33;  DUlenbeck  v.  Pinnell,  96  N. 
W.  860,  861,  121  Iowa,  201 ;  Bx  parte  Faulk- 
ner, 1  W.  Va.  269.  29a 

A  trust  Is  where  the  legal  estate  is  In 
one  and  the  equitable  estate  in  the  other. 
Goodwin  V.  McMlnn,  44  Atl.  1094,  1095,  193 
Pa.  646,  74  Am.  St  Rep.  703;  Chaffees  v. 
Risk,  24  Pa.  432;  Gough  v.  Satterlee,  52  N. 
Y.  Supp.  492,  497,  82  App.  Dlv.  33  (citing 
Story,  Eq.  Jur.  f  964) ;  Glfford  v.  Rising,  3 
N.  Y.  Supp.  392,  893,  51  Hun,  1;  National 
Bank  v.  Ellicott,  1  Pac.  598,  594,  31  Kan.  173. 

A  trust.  In  conmion  parlance,  may  be 
said  to  be  a  confidence  reposed  by  some  one 
in  some  one  for  some  public  or  i^rivate  pur- 
pose.   Bx  parte  Faulkner,  1  W.  Va.  269,  29a 

A  trust  is  a  relation  between  two  per- 
sons, by  virtue  of  which  one  of  them,  as 
trustee,  holds  property  for  the  benefit  of  the 
other,  the  cestui  que  trust  Corby  v.  Corby, 
85  Mo.  871*  389. 

A  trust  slgnlfles  a  holding  of  property 
subject  to  a  duty  of  employing  it  or  applying 
its  proceeds  aocordlng  tor  directions  given  by 


the  person  from  whom  it  was  derived.  .  2 
Abb.  Law  Diet.  609;  Munroe  v.  Crouse,  12 
N.  Y.  Supp.  815,  819,  59  Hun,  248. 

A  trust,  In  its  simplest  elements,  is  a 
confidence  reposed  In  one  person,  who  is 
termed  the  "trustee,"  for  the  benefit  of  an- 
other, who  Is  called  the  "cestui  que  trust"; 
and  It  is  a  confidence  respecting  property 
which  is  thus  held  by  the  former  for  the 
benefit  of  the  latter.  Carter  v.  Gibson,  45 
N.  W.  634,  636,  29  Neb.  324,  26  Am.  St  Rep. 
381  (citing  WllL  Bq.  Jur.  186). 

The  word  "trust"  Is  often  used  In  a 
broad  and  C(»nprehenslve  sense.  Every  de- 
posit is  a  trust ;  and  the  receipt  of  money  to 
be  paid  to  another,  or  to  be  applied  to  a  par- 
ticular purpose,  and  which  is  not  so  applied, 
constitutes  a  trust  Kane  v.  Bloodgood  (N. 
Y.)  7  Johns.  Ch.  90,  109,  11  Am.  Dec.  417; 
Brown  v.  Brown,  81  N.  Y.  Supp.  650,  652,  88 
Hun,  160;  Richardson  v.  Whitaker  (Ky.)  45 
S.  W.  774,  779;  Robinson's  Committee  v. 
Blam's  Ex'x,  14  S.  W.  84,  90  Ky.  300;  Ap- 
peal of  McMullln,  18  Atl.  1056,  1058,  131  Pa. 
370;  Rice  v.  United  States,  7  Sup.  Ct  1877, 
1385,  122  U.  S.  611,  80  L.  Ed.  793. 

A  trust  Is  an  obligation  arising  out  of  a 
confidence  reposed  in  the  trustee  or  repre- 
sentative, who  has  the  legal  title  to  pr<^)erty 
conveyed  to  him,  that  he  will  faithfully  ap- 
ply the  property  according  to  the  confidence 
reposed;  in  other  words,  according  to  the 
wishes  of  the  grantor  of  the  trust  This  is 
the  technical  definition  of  a  trust  Beers  v. 
Lyon,  21  Conn.  604,  613  (citing  4  Kent 
Comm.  304  et  seq.) ;  Sinking  Fund  Com'rs  v. 
Walker,  7  Miss.  (16  How.)  143,  185,  38  Am. 
Dec.  433  (quoting  Willis,  Trustees,  2) ;  Thorn- 
burg  V.  Buck,  41  N.  B.  85,  86,  13  Ind.  App. 
44a 

Lewln  says  that  a  trust  cannot  be  more 
exactly  defined  than  in  the  terms  employed 
by  Lord  Coke  for  the  definition  of  a  use, 
namely,  a  confidence  reposed  in  some  other, 
not  issuing  out  of  the  land,  but  as  a  thing 
collateral,  annexed  in  privity  to  the  estate 
of  the  land  and  to  the  person,  touching  the 
land  for  which  the  cestui  que  use  has  no 
remedy  but  by  a  subpoena  in  chancery.  It  is 
a  confidence  reposed  in  some  other;  not  in 
some  other  than  the  author  of  the  trust,  for 
a  person  may  convert  himself  into  a  trustee, 
but  in  some  other  than  the  beneficiary,  for, 
as  a  man  cannot  sue  a  subpoena  against  him- 
self, he  cannot  be  said  to  hold  in  trust  for 
himself.  Farmers'  Loan  &,  Trust  Ca  v.  Car- 
roll (N.  Y.)  5  Barb.  613,  648. 

A  trust  is  not  merely  a  right  to  recover 
a  judgment  because  of  the  commission  of 
some  wrong  in  violation  of  some  duty  arising 
from  contract  or  statute,  or  natural  or  moral 
obligation,  but  it  is  an  equitable  right,  title. 
or  Interest  in  property,  real  or  personal ;  the 
legal  title  to  the  property  being  in  some 
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other  person.    National  Bank  y.  niicott,  1 
Paa  583,  594,  81  Kan.  173. 

A  trust  Is  an  eqoitable  obligation,  either 
express  or  implied,  resting  upon  a  person  by 
reason  of  a  confidence  reposed  in  him,  to  ap- 
ply or  deal  with  the  property  for  the  benefit 
of  some  other  person,  or  for  the  benefit  of 
himself  and  another  or  others,  according  to 
such  confidence.  McCreary  y.  Gtewinner,  29 
S.  E.  960.  963,  108  Oa.  52a 

A  trust  is  merely  what  use  was  before 
the  statutes  of  uses,  and  the  same  rule  ap- 
plies to  trusts  in  chancery  now  wtiich  were 
formerly  applied  to  uses,  and  in  exercising 
its  jurisdiction  over  executory  trusts  the 
court  of  chancery  is  not  bound  by  the  techni- 
cal rules  of  law,  but  takes  a  wider  range  in 
favor  of  the  intent  of  the  party.  Fuller  t. 
Missroon,  35  S.  C.  814,  829,  14  S.  B.  714. 

A  trust  is  an  Interest  in  land  existing 
only  in  foro  conscientlse,  and  which  can 
be  reached,  recovered,  protected,  and  dealt 
with  only  in  a  court  of  equity.  It  is  an  es- 
tate of  inheritance,  of  which  the  owner  may 
be  seised  in  law  or  fact  Yeo  v.  Mecereau, 
18  N.  J.  Law  (8  Har.)  387,  390. 

Mr.  Justice  Swayne,  in  Seymour  v. 
Freer,  75  U.  S.  (8  Wall.)  202,  19  Ed.  306,  de- 
fined a  trust  as  "where  there  are  rights,  ti- 
tles, and  interests  in  property  distinct  from 
the  legal  ownership.  In  such  cases  the  legal 
title,  in  the  eye  of  the  law,  carries  with  it 
to  the  holder  absolute  dominion,  but  behind 
it  He  beneficial  rights  and  ^nt^ests  in  the 
same  property  belonging  to  another.  These 
rights,  to  the  extent  to  which  they  exist,  are 
a  charge  upon  the  property,  and  constitute 
an  equity  which  a  court  of  equity  will  pro- 
tect and  enforce,  whenever  its  aid  for  that 
purpose  is  invoked."  Crosby  v.  Cotton,  24 
S.  W.  343,  347,  5  Tex.  Civ.  App.  583. 

A  "use,"  a  "trust,"  and  a  "confidence"  is 
one  and  the  same  thing,  and  if  an  estate  is 
conveyed  to  one  person  for  the  use  of,  or 
upon  a  trust  for,  another,  and  nothing  more 
is  said,  the  statute  Immediately  transfers 
the  legal  estate  to  the  usee,  and  no  trust  is 
created,  though  express  words  of  trust  are 
used.  Teller  v.  Hill,  72  Pac.  811.  812,  18 
Colo.  App.  509  (citing  Perry,  Trusts  [5th  Bd.] 
298). 

The  declaration  of  trust,  whether  writ- 
ten or  oral,  must  be  reasonably  certain  in  its 
material  terms,  and  this  requisite  of  cer- 
tainty Includes  the  subject-matter  or  prop- 
erty embraced  within  the  trust,  the  benefi- 
ciaries, the  nature  and  quantity  of  interests 
which  they  are  to  have,  and  the  manner  in 
which  the  trust  is  to  be  performed.  If  the 
language  is  so  vague,  general,  or  equivocal 
that  any  of  these  necessary  elements  of  the 
trust  is  left  in  real  uncertainty,  then  the 
trust  must  fail.  Within  such  rule  no  trust 
is  created  in  homestead  property  decreed  to 


a  wife  in  adverse  iM'oceedings  awarding  micb 
pn^^erty  to  lier,  to  be  held  by  her  in  trust 
tor  her  siqiport  and  that  of  htf  children. 
Simpson  V.  Simpson,  22  Pac.  167,  168,  80 
Cal.  237  (citing  Pom.  Bq.  Jar.  1009). 

Trusts  are  various.  A  debtor  may  be 
said  to  be  a  trustee  for  his  creditor,  a  bailee 
is  certainly  one  for  his  bailor,  and  an  agent 
for  his  principal.  Pickens  t.  Dwight,  4  S. 
a  (4  Rich.)  360.  367. 

The  word  "trust."  in  its  popular  and 
broadest  sense,  embraces  a  multitude  of  re- 
lations, duties,  and  responsibilities.  Thus 
executors  and  administrators,  guardians  of 
Infants  and  lunatics,  assignees  in  insolvency 
and  bankruptcy,  bailees,  factors,  agents, 
commission  merchants,  and  common  carriers, 
as  well  as  the  oflScers  of  public  and  private 
corporations,  all  exercise  a  kind  of  trust 
Wilson  V.  Kirby,  88  111.  566,  570  (citing  Per- 
ry, Trusts,  f  1). 

The  term  "trust"  is  a  very  comprehen- 
sive one.  Every  deposit  is  a  direct  tmst. 
Every  person  who  receives  money  to  be  paid 
to  another,  or  to  be  applied  to  a  particolar 
purpose,  is  a  trustee.  The  cases  of  hirer 
and  letter  to  hire,  borrower  and  lender, 
pawnor  and  pawnee,  principal  and  agent  are 
all  cases  of  express  trust  It  has  never  been 
held,  however,  that  these  and  the  like  cases 
are  such  technical  trusts  as  to  bring  tbem 
within  the  limited  equity  jurisdiction.  War- 
ner V.  McMullin,  18  Ati.  1056,  1058,  181  Pa. 
370;  Brown  v.  Brown,  31  N.  Y.  Supp.  660, 
652,  83  Hun,  160. 

Where  one  person  employs  another  as 
an  agent  loans  money,  or  sells  property  on 
credit,  a  confidence  and  trust  is  reposed  to 
a  greater  or  less  extent,  and  yet  such  trans- 
actions have  never  been  regarded  by  courts 
as  falling  within  any  recognized  class  of 
trusts.— Weer  v.  Oand,  88  111.  490,  493. 

The  confidence  reposed  in  the  tnistee  or 
holder  of  property  for  the  benefit  of  another, 
and  at  other  times  the  interest  or  riglit  of 
the  beneficiary  in  or  to  the  properly  recog- 
nized and  enforced  In  equity  only,  are  both 
mentioned  as  a  "trust"  Perhaps  it  may  be 
properly  said  that  the  confidence  is  the 
foundation  of  the  peculiar  interest  or  right, 
and  gives  to  it  the  name  of  trust  thongli, 
generally,  mere  mutual  promises  and  a  com- 
pliance by  one  party  will  not  create  the 
trust    Nease  v.  Capehart,  8  W.  Va.  95,  105- 

Any  agreement  or  contract  In  wrltins. 
made  by  a  person  having  the  power  of  dis- 
posal over  real  property,  whereby  such  per- 
son agrees  or  directs  that  certain  real  estate 
shall  be  held  or  dealt  with  in  a  particular 
manner  tor  the  benefit  of  another,  creates  a 
trust  Carter  v.  Gibson,  45  N.  W.  634,  638, 
29  Neb.  324,  26  Am.  St  Bep-  881. 

The  word  "trust"  in  its  popular  sense 
covers  many   tilings  besides  legal   and  pe- 
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coDlary  trust  A  layman,  nalsg  fbe  word, 
misht  eaBUy  sappoee  that  be  was  expressing 
tbereby  simply  his  belief  or  tmst  that  the 
derlsee  would  carry  ont  his  wishes ;  that,  in 
saying  that  he  gave  his  property  to  his  wife 
In  trust  to  carry  ont  his  express  wishes  as  to 
the  education  and  maintenance  of  the  chil- 
dren, be  was  making  an  absolute  gift  to  her 
of  the  property,  trastlng  that  she  would 
fttitbfiilly  carry  out  those  wishes— in  other 
words  that  the  property  was  to  be  hers,  sim- 
ply burdened  with  the  execution  of  his  ex- 
press desire.  Davies  y.  Davles,  86  N.  W. 
201,  203,  109  Wis.  129. 

The  word  "trust,"  found  In  Rev.  St 
1893,  c.  S,  f  70,  par.  6,  which  declares  that, 
where  a  decedent  has  received  money  In 
trust,  the  claim  against  his  estate  shall  be  a 
preferred  one.  Is  to  be  taken  as  used  in  a  re- 
strlctlye  sense,  as  applying  to  technical 
tmsts  only,  and  hence  it  did  not  apply  to  an 
agent  who  had  negotiated  his  prlnclpars 
note,  and  was  to  expend  the  proceeds  for  the 
principal's  benefit  Shlpberd  y.  Fumess,  89 
N.  a  1008,  1098,  163  111.  690. 

Olasriflaatian, 

•Trusts"  are  divided  In  Perry,  Trusts, 
H  26-27,  Into  four  classes:  "Express  trusts, 
sometimes  called  direct  trusts;  implied 
trusts;  resulting  trusts;  and  constructive  < 
tnists."  Gottsteln  v.  Wist,  61  Pac.  715,  718, 
22  Wash.  581. 

Civ.  Ck)de,  f  2215,  classifies  trusts  as  (1) 
Tolantary,  which  are  express  trusts,  and  (2) 
Inrolmitary,  which  are  implied  or  construc- 
tive trusts.  Barker  v.  Hurley,  68  Paa  1071, 
1073,  132  Cal.  21. 

A  tmst  may  be  express  or  implied,  and 
It  Is  implied  when  dedudble  from  the  trans- 
action as  a  matter  of  Intent.  There  must  be 
snffident  words  to  raise  a  trust,  property 
wblch  becomes  subject  to  it,  and  an  ascer- 
tained purpose  to  be  accomplished.  Jones  ▼• 
Wadsworth  (Pa.)  11  Phila.  227,  229. 

Trusts  are  divided  into  simple  and  spe- 
cial trusts.  A  simple  trust  is  a  simple  con- 
veyance of  property  to  one  upon  trust  for 
another,  without  further  specifications  or  di- 
rections. In  such  case  the  law  regulates  the 
trust,  and  the  cestui  que  trust  has  the  right 
of  possession  and  of  disposing  of  the  prop- 
erty, and  he  may  call  upon  the  trustee  to 
execute  such  conveyances  of  the  legal  estate 
as  are  necessary.  A  special  trust  is  where 
special  and  particular  duties  are  pointed  out 
to  be  performed  by  the  trustee.  In  such 
cases  he  is  not  a  mere  passive  agent,  but 
he  has  actual  dutiea  to  perform,  as  when  an 
estate  is  given  to  a  person  to  sell  and  from 
tbe  proceeds  to  pay  the  debts  of  the  settlor. 
Ocme  V.  Dunham,  20  Atl.  311,  313,  59  Conn. 
145,  8  L.  B.  A.  647. 

A  trust  may  be  either  executed  or  ex- 
scutory.    When  the  legal  estate  or  the  equi- 


table title  passes,  it  is  executed;  but  when 
the  trust  is  to  be  perfected  at  some  future 
time  by  settlement  or  conveyance,  it  is  ex- 
ecutory, and  the  same  rules  which  govern 
tnista  of  realty  govern  trusts  of  personalty. 
It  is  essential  to  the  establishment  of  a  trust 
that  tfie  person  who  created  it  t>e  the  real 
owner  of  the  property  which  is  to  constitute 
the  trust  fund.  It  is  essential  that  the  lan- 
guage employed  in  the  creation  of  a  trust 
should  be  such  as  to  leave  no  room  for  rea- 
sonable controversy  as  to  the  intention  of 
the  donor.  The  declaration  relied  upon  as 
creating  a  trust  must  point  out  with  reason- 
able certainty,  not  only  the  property  or  sub- 
ject-matter of  the  trust,  but  also  the  purposes 
thereof  and  the  person  for  whose  benefit  the 
trust  is  created.  Indefinite,  vague,  and  equiv- 
ocal expressions  are  not  sufficient,  nor  are 
declarations  of  a  purpose  to  create  a  trust,  or 
a  mere  voluntary  promise  to  give  property 
to  a  person,  or  to  dispose  of  it  in  the  future 
for  the  benefit  of  such  person,  when  such 
promises  remain  unfulfilled,  suflElclent  to  cre> 
ate  a  trust  Skeen  y.  Marriott,  61  Pac  296, 
800,  22  Utah,  73. 

''Trusts*'  are  simple  and  special.  In  the 
one  the  trustee  is  passive,  performing  no 
duty,  and  the  trust  is  merely  technical.  In 
the  other  he  is  active,  executing  the  donor's 
will,  and  the  trust  is  operative.  A  simple 
trust  gives  to  the  cestui  que  trust  the  right 
to  the  possession  and  disposal  of  the  prop- 
erty, and  legal  estate  is  executed  in  him,  un- 
less when  necessary  to  remain  in  the  trus- 
tee to  preserve  it  for  the  cestui  que  trust 
or  pass  it  to  another.  A  special  trust  main- 
tains the  legal  estate  in  the  trustee  to  per- 
form the  duties  imposed  by  the  donor,  and 
the  cestui  que  trust  has  but  a  right  in  equity 
to  enforce  the  performance.  Dodson  v.  Ball, 
60  Pa.  (10  P.  F.  Smith)  492,  500,  100  Am. 
Dec.  586. 

Essentials. 

Three  things  are  indispensable  to  a  valid 
trust:  First,  suflcient  words  to  raise  it; 
secondly,  a  definite  subject;  and,  thirdly,  a 
certain  or  ascertained  object  Farmers'  Loan 
&  Trust  Co.  V.  Carroll  (N.  Y.)  5  Barb.  618, 
643;  Qough  v.  Satterlee,  52  N.  Y.  Supp.  492, 
497,  32  App.   Div.  33. 

The  essential  elements  of  a  trust  are: 
First  a  sufilcient  expression  of  an  intention 
to  create  a  trust  and,  second,  a  definite  ben- 
eficiary. Carter  v.  Gibson,  45  N.  W.  634, 
636,  29  Neb.  324,  26  Am.  St  Rep.  381. 

A  subject  or  corpus  of  a  trust  estate  is 
absolutely  essential,  not  merely  to  the  validi- 
ty of  a  trust  but  to  its  existence.  Courts 
will  supply  a  trustee;  in  Bbgland,  at  times, 
under  the  cy  pres  power,  they  will  selecl 
beneficiaries;  but  in  no  country  will  they 
furnish  a  trust  estate.  Gough  y.  Satterlee, 
52  N.  Y.  Supp.  492;  497,  82  App.  Oiy.  83. 
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One  of  the  essential  features  of  a  trust 
Is  the  creation  of  an  estate,  or  principal  sum, 
from  which  rents  or  profits  may  be  derived 
that  may  be  used  for  the  benefit  of  another. 
GiiTord  y.  Rising,  3  N.  Y.  Supp.  8d2,  893,  51 
Hun,  1. 

There  are  four  essential  elements  of  a 
valid  trust  of  personal  property:  (1)  A  des- 
ignated beneficiary;  (2)  a  designated  trus- 
tee, who  must  not  be  the  beneficiary;  (3) 
a  fund  or  other  property  sufficiently  desig- 
nated or  identified  to  enable  title  thereto  to 
pass  to  the  trustee;  and  (4)  the  actual  de- 
livery of  the  fund  or  other  property,  or  of 
a  legal  assignment  thereto,  to  the  trustee, 
with  the  intention  of  passing  legal  title 
thereto  to  himself  as  trustee.  Brown  ▼. 
Spohr,  84  N.  Y.  Supp.  995,  998,  87  App.  Div. 
522. 

A  trust  implies  two  estates  or  interests, 
one  equitable  and  one  legal:  one  person  as 
trustee  holding  the  legal  title,  while  another 
as  the  cestui  que  trust  has  the  ben^cial  In- 
terest Absolute  control  and  power  of  dis- 
posal are  inconsistent  with  the  idea  of  trust. 
The  capital  of  a  corporation  is  its  property. 
It  has  the  whole  beneficial  interest  in  it;  as 
well  as  the  legal  title.  It  may  use  the  in- 
come and  profits  of  it,  and  sell  and  dispose 
of  it  the  same  as  a  natural  person.  It  is 
a  trustee  for  its  creditors,  and  in  such  sense 
a  trust  exists  as  a  natural  person,  but  no 
further.  Hospes  v.  Northwestern  Manufac- 
turing &  Car  CJo.,  50  N.  W.  1117,  1119,  48 
Minn.  174,  15  U  R.  A.  470,  81  Am.  St  Rep. 
637;  Hawkins  y.  Donnerberg,  66  Pac  691, 
695,  40  Or.  97. 

Intent. 

As  was  said  by  Andrews,  J.,  in  Beaver 
V.  Beaver,  117  N.  Y.  421,  428,  22  N.  B.  940, 
6  L.  R.  A.  408,  15  Am.  St.  Rep.  531,  to  con- 
stitute a  trust  there  must  be  either  an  ex- 
press declaration  of  trust  or  circumstances 
which  show  beyond  a  reasonable  doubt  that 
a  trust  was  Intended  to  be  created.  It 
would  introduce  a  dangerous  instability  of 
titles  if  anything  less  was  required,  or  if 
a  voluntary  trust  inter  vivos  should  be  es- 
tablished, in  the  absence  of  express  words, 
by  circumstances  capable  of  any  construc- 
tion or  consistent  with  a  different  intention. 
Hamer  v.  Sidway,  11  N.  Y.  Supp.  182,  186, 
57  Hun,  229. 


Partionlar  words  nnneoessarj. 

No  express  words  are  necessary  to  cre- 
ate a  trust  if  the  intention  clearly  appears. 
Oifford  V.  Rising,  8  N.  Y.  Supp.  392,  393,  51 
Hun,  1. 


The  creation  of  a  trust  does  not  depend 
upon  the  use  of  a  particular  form  of  words, 
but  it  may  be  inferred  from  the  facts  and 
circumstances  of  the  case.  To  constitute  a 
trust  there  must  be  either  an  expressed  dec^ ;  R.  L  216. 


laration  of  trust  or  drcomstances  which 
show  beyond  a  reasonable  doubt  that  a  trust 
was  intended  to  be  created.  O'Neil  y.  Green- 
wood, 106  Mich.  572,  582,  64  N.  W.  511. 

To  establish  a  trust  no  particular  tech- 
nical words  are  essential.  Bven  the  words 
''trust"  or  "trustee"  are  not  essential.  Any 
other  words  which  unequivocably  show  an 
Intention  that  the  legal  estate  was  vested 
in  one  person,  to  be  held  in  some  manner 
or  for  some  purpose  on  behalf  of  another, 
if  certain  as  to  all  other  requisites,  are  sufia- 
cient  On  the  other  hand,  if  the  words 
•*trust"  and  "trustee"  are  used,  they  do  not 
necessarily  show  an  intention  to  create  or  de- 
clare a  trust  The  existence  of  a  trust  ex- 
press or  implied,  is  to  be  determined  by  a 
reference  to  the  facts  upon  which  it  depends 
and  as  matter  of  law.  Green  v.  McCord,  66 
N.  B.  494,  495,  80  Ind.  App.  470  (citing 
Hedges  v.  Keller,  104  Ind.  479,  3  N.  B.  832; 
Repp  y.  Lesher,  27  Ind.  App.  860,  61  N.  B. 
609). 

The  words  "trust"  and  "trustee"  have  m 
definite  and  technical  meaning,  and  are  more 
generally,  as  well  as  more  properly,  used  to 
create  a  trust;  but  it  is  well  settled  that 
there  is  no  magic  in  particular  words,  and 
any  language  which  satisfactorily  indicates 
an  intention  to  stamp  upon  a  devise  the 
character  of  a  trust  will  be  sufficient  In 
construing  devises,  no  positive  rule  can  be 
laid  down  as  to  what  terms  will  cairy  a 
beneficial  Interest  and  what  will  carry  a 
trust  The  court  must  examine  the  whole 
win  and  carry  out  the  intention  of  the  tes- 
tator. A  testator  devised  to  his  wife,  during 
her  widowhood,  all  the  property,  real  and 
personal,  with  a  remainder  over  to  desig- 
nated persons,  to  dispose  of  according  to 
their  verbal  directions.  In  the  event  of  his 
wife's  marriage,  the  testator  gave  to  her  one- 
fourth  of  the  property  to  be  wholly  hers, 
to  make  use  of  as  she  might  see  proper,  and 
the  remaining  three-fourths  he  gave  to  other 
j  persons,  to  be  disposed  of  according  to  the 
!  verbal  directions  of  the  said  donees,  or  ei- 
I  ther  of  them.  •  •  ♦  In  view  of  the  fact 
I  that  these  designated  persons  in  the  will 
were  neither  heirs  nor  next  of  kin  to  the  tes- 
tator. It  will  be  held  that  they  only  took  the 
property  in  trust  and,  as  the  terms  of  the 
;  trust  were  not'  declared,  the  designated  per- 
sons will  be  held  to  hold  the  property  under 
a  trust  arising  by  imputation  of  law  in  favor 
of  the  heirs  of  the  testator  in  regard  to  the 
real  estate  and  in  favor  of  his  personal  rep- 
resentatives as  to  the  personal  property. 
Saylor  v.  Plalne,  31  Md.  158,  163,  1  Am.  Rep. 
34. 

I  Though  it  is  true  that  a  "trust"  may  ex- 
,  ist  without  the  use  of  the  word,  nevertheless 
i  its  absence  is  significant  where  the  claim  ia 
I  that  the  language  creates  an  express  trust 
Reynolds  v.  Hennessy,  2  Atl.  701«  702;  Ifi 
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A  <Aarge  on  land  is  dlstlngnlshed  from 
a  trnat  of  the  land,  in  that  in  the  case  of 
the  former  the  land  la  deylaed  generally  for 
tbe  beneficial  enjoyment  of  the  deylaee,  sub- 
ject, however,  to  the  payment  by  him  of  a 
specific  smn  or  sums  of  money  or  the  per- 
formance of  a  particular  duty,  while  in  the 
case  of  a  trust  the  deylse  is  limited  to  some 
particular  purpose,  with  no  beneficial  inter- 
est in  the  deyisee.  Where  testator  gave  his 
wife  all  his  property  for  life,  if  she  shonld 
remain  his  widow  so  long,  on  condition  that 
she  should,  out  of  the  Income,  maintain  his 
children  during  minority,  and  the  will  ex- 
pressly stating  that  the  deylse  was  in  lien 
of  dower,  a  trust  estate  for  testator's  chil- 
dren was  not  created,  but  a  life  estate  in  the 
widow,  charged  with  the  children's  support, 
was  created.  Lang  y.  Byerling,  28  N.  Y. 
Supp.  329,  831,  8  Misc.  Rep.  580. 

I>e1»t  dlstfacuished. 

See  "Debt" 

Power  distinsiiislied. 

*The  distinction  between  a  power  and 
a  trust  has  been  clearly  defined  by  the 
cdurts.  A  mere  power  is  not  imperatiye,  but 
leayes  the  action  of  the  party  receiying  it 
to  be  exercised  at  his  discretion;  that  is,  the 
donor  or  grantor,  having  full  confidence  in 
the  Judgment,  disposition,  and  Integrity  of 
tbe  party,  empowers  him  to  act  according 
to  the  dictates  of  that  Judgment  and  the 
promptings  of  his  own  heart  A  trust  is  im- 
perative, and  is  made  with  strict  reference 
to  its  faithful  execution.  The  trustee  is  not 
empowered,  but  is  required,  to  act  in  accord- 
ance with  the  will  of  the  one  creating  the 
trust"  Law  Guarantee  &,  Trust  Co.  y. 
Jones,  58  S.  W.  219,  220,  108  Tenn.  245 
(quoting  Sugd.  Powers). 

In  Taylor  y.  Benham,  46  U.  S.  (5  How.) 
233,  209,  12  L.  Ed.  130,  the  Supreme  Court 
of  the  United  States  says:  "One  of  the  tests 
as  to  a  trust  or  a  power  is  that  a  naked 
power  to  sell  may  be  exercised  or  not  by  ex- 
ecutors, and  is  discretionary,  while  an  im- 
perative direction  to  sell  and  dispose  of  the 
proceeds  is  a  power  coupled  with  a  trust." 
So  in  Story,  Bq.  Jur.  f  1070,  the  rule  is  stat- 
ed in  these  terms:  **In  the  nature  of  things, 
there  is  a  .wide  distinction  between  a  power 
and  a  trust  In  the  former,  the  party  may 
or  may  not  act  in  his  discretion;  in  the  lat- 
ter, the  trust  will  be  executed,  notwithstand- 
ing his  omission  to  act"  Chew  v.  Hyman 
(TJ.  S.)  7  Fed.  7,  15. 

Uie  distlasuished. 

Prior  to  St  27  Hen.  VIII,  c.  10,  the 
words  •'use"  and  "trust"  were  regarded  as 
convertible  terms;  and  although,  even  in 
that  statute,  the  word  '*trust"  is  mentioned, 
as  well  as  the  word  "use" — for  It  classes 
"trusts,"  "uses,"  and  "confidences"  in  one 


category,  and  undertakes  to  apply  the  same 
remedy  to  all  by  uniting  the  legal  with  the 
equitable  interest  and  thus  creating  a  new 
legal  estate  (see  1  Sand.  Uses  and  Trusts, 
70-84)— still  the  distinction  between  the  two 
terms  is  practical,  substantial,  and  impor- 
tant The  elementary  writers  call  our  at- 
tention to  three  things  as  essential  to  the 
effectual  operation  of  the  statute  of  uses» 
namely:  a  person  seised  to  a  use,  a  cestui 
que  use,  and  a  use  in  esse  (1  Cruise,  Dig. 
349;  2  Washb.  Real  Prop.  ♦US),  and  when 
these  three  things  concur,  the  use  is  said  to 
be  executed  (Bac.  Law  Tracts,  851;  1  Sand. 
Uses  and  Trusts,  97,  98;  2  Washb.  Real  Prop. 
*119);  that  is,  "the  statute  comes  in  and 
actually  transfers  the  seisin  and  possession 
from  the  feofTee  to  use  to  the  cestui  que 
use,  to  all  intents  and  purposes,  without  any 
actual  entry  being  necessary  to  give  him  the 
seisin.  It  is  not  merely  a  titie,  but  an  ac- 
tual estate,  which  is  thus  created  in  the 
cestui  que  use,  as  effectually  as  if  it  had  been 
done  by  a  conveyance  with  livery  of  seisin 
at  common  law."  When,  therefore,  the 
three  elements  referred  to  existed,  the  use 
was  said  to  become  executed,  and  full  effect 
was  given  to  the  statute;  and  thereupon  only 
one  Interest  or  estate  remained.  But  a 
trust  technically  speaking,  was  and  Is  prac- 
tically different  ^  tniBt  ^WTi  nnd  prrlim^n. 
(^rflTnflflJ^dOis,  exIst_o|ilj  wl^ere  tbe  use  la 
in '11  p : \ \}]i'  of Tael n^ tkua. £X£mi£il^ a^TTiariliG- 
TejirLL^  TiT g^TBTnocegiiflxilF  J^t  a«-ftt  4i£u^moii 
law^  Hulehlns  v-  Heywood,  50  N.  H.  491, 
495. 

A  trust  technically  speaking,  ordinarily 
exists  only  where  the  use  is  incapable  of 
being  executed,  and  so  the  legal  estate  is 
necessarily  left  as  at  common  law.  If  the 
beneficial  interest  which  one  person  has  in 
land  which  in  the  eye  of  the  common  law 
belongs  to  another  is  a  permanent  enjoy- 
ment of  the  benefits  or  profits  of  the  land, 
it  is  a  use;  if  the  interest  is  for  a  temporary 
purpose,  it  is  a  trust  Technical  words  will 
not  create  a  trust  It  is  a  fixed  rule  of  law 
that  there  is  no  magic  in  particular  words. 
The  test  which  determines  whether  the  devise 
or  conveyance  is  governed  by  the  statute  of 
uses,  whereby  the  legal  titie  is  transferred, 
or  whether  a  trust  is  created,  whereby  the 
legal  title  Is  reserved  in  the  trustee,  is  very 
plain  and  simple.  If  the  party  who  takes 
the  beneficial  interest  has  the  full  and  un- 
controlled use  of  the  property,  he  takes  the 
legal,  as  well  as  the  equitable,  titie.  If  any- 
thing remains  for  the  trustees  to  do  con- 
cerning the  property,  such  as  may  require 
them  to  retain  the  control  of  It  to  any  extent 
or  for  any  purpose,  in  such  a  case  they  re- 
tain the  legal  estate,  and  the  beneficiary  has 
only  an  equitable  Interest.  Appeal  of  Tap- 
pan,  55  N.  H.  817,  820. 

A  trust  is  a  use  not  executed  by  statute. 
Farmers'  Loan  &  Trust  Co.  v.  Carroll  (N. 
Y.)  5  Barb.  613,  643. 
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Ofteo  of  administrator. 

The  term  'trust"  is  a  very  broad  one. 
In  its  most  comprebenslve  sense  it  embraces 
every  deposit;  but  it  is  beld  that  the  rela- 
tions of  an  administrator  to  the  assets  of 
the  estate  and  the  distributees  do  not  con- 
stitute a  trust,  within  the  meaning  of  Gen. 
St.  c.  71,  art  4,  §  20,  proTidlng  that  the 
provisions  of  the  chapter  as  to  limitations 
of  actions  shall  not  apply  in  the  case  of  a 
continuing  and  subsisting  trust  Robinson's 
Committee  v.  Elam's  Ez'z,  14  S.  W.  84,  90 
Ky.  300. 

Acts  1883,  c.  168,  providing  that  the  Un- 
ion Bank  &,  Trust  Company  shall  have  the 
right  and  power  to  accept  and  execute  all 
'^trusts,"  whether  the  trust  be  that  of  guard- 
ian, executor,  trustee,  the  committee  of  an 
estate  of  a  non  compos  mentis,  or  any  other 
trust,  should  be  construed  to  apply  to  the 
office  of  administrator.  Union  Bank  & 
Trust  Co.  V.  Wright  (Tenn.)  68  S.  W.  765, 
758,  52  L.  R.  A.  469. 

iBSolTent  corporation. 

Whatever  technical  objections  may  be 
made  to  the  use  of  the  word  *'trust"  in  con- 
nection with  the  relation  existing  between 
the  directors  of  an  insolvent  private  corpora- 
tion and  its  creditors  is  a  matter  of  no  im- 
portance, for  the  substance  of  the  matter  is 
that  the  word  *'trust"  is  used  to  express  the 
fact  that  the  creditors  of  an  insolvent  cor- 
poration have  the  right  to  have  the  specific 
property  owned  by  the  corporation  subject- 
ed to  the  payment  of  the  sums  due  them. 
Lyons-Thomas  Hardware  Co.  v.  Perry  Stove 
Mfg.  Co.,  24  8.  W.  16,  23,  86  Tex.  143,  22  L. 
R.  A.  802. 

Statute  of  limitatioiis. 

The  word  "trust"  is  often  used  in  a  very 
broad  and  comprehensive  sense.  Bvery  per- 
son who  receives  money  to  be  paid  to  anoth- 
er, or  to  be  applied  to  a  particular  purpose, 
to  which  he  does  not  apply  it,  is  a  trustee, 
and  may  be  sued  either  at  law  for  money 
had  or  received  or  in  equity  as  a  trustee 
for  breach  of  trust  Kane  v.  Bloodgood  (N. 
Y.)  7  Johns.  Ch.  90,  11  Am.  Dec.  417.  The 
trusts  intended  by  the  courts  of  equity  not 
to  be  reached  or  affected  by  the  statute  of 
limitations  are  those  technical  and  continu- 
ing trusts  which  are  not  cognizable  at  law, 
but  fall  within  the  proper  and  exclusive 
Jurisdiction  of  this  court  Id.  This  rule  has 
been  repeatedly  adopted  and  approved  in  this 
state.  Gutch  v.  Fosdlck,  48  N.  J.  Eq.  (3 
Dick.)  353,  355,  22  Atl.  590,  27  Am.  St  Rep. 
473. 

In  construing  Gen.  St  c  71,  art  4,  f  20, 
providing  that  the  provisions  in  the  chapter 
which  related  to  the  limitation  of  actions 
should  not  apply  in  the  case  of  a  continuing 
and  subsisting  trust  the  court  says:  'The 
term  'trust'  is  a  very  broad  one.    In  its  most 


comprehensive  sense,  it  embraces  every  de- 
posit; and  it,  of  course,  would  not  do  to 
hold  that  in  all  such  cases  the  statute  does 
not  run,  even  though  the  claimant  is  invest- 
ed with  power  and  right  to  sue.  Such  a 
rule  would  evidently  defeat  the  legislatlYe 
purpose,  and  render  nugatory  in  a  great  de^ 
gree  our  'statute  of  repose.'  The  trusts  in- 
tended to  be  embraced  by  the  statute,  and 
to  be  excepted  out  of  the  limitation,  are 
those  of  an  exclusively  equitable  character, 
where  the  trustee  has  a  right  to  hold  the  es- 
tate, and  the  cestui  que  trust  has  no  right 
to  sue  and  recover  it  Wh^re  only  the  lat- 
ter may  do  so,  and  forbears  to  exercise  the 
right,  the  letter  of  our  statute,  as  well  as 
the  policy  of  our  law,  gives  the  opposing 
party  the  right  to  rely  upon  the  lapse  of 
!  time.  The  time,  by  the  terms  of  the  stat- 
!  ute,  begins  to  run  from  the  accrual  of  the 
cause  of  action."  Thus  the  statute  of  lim- 
itations commences  to  run  against  an  action 
by  a  creditor,  whose  debtor  has  assigned  for 
the  benefit  of  creditors,  against  the  assignee 
for  the  settlement  of  the  trust,  at  the  time 
of  a  settlement  in  full  between  the  assignee 
and  the  creditor.  Richardson  v.  Chanslor** 
Trustee,  45  S.  W.  774,  779,  108  Ky.  425. 

TKVBT  GAPAGITT. 

Rev.  St  f  5228,  providing  that  ''a  party 
in  any  trust  capacity,  who  has  given  bond  in 
this  state,  with  sureties  according  to  law, 
shall  not  be  required  to  give  bond  and  se- 
curity to  perfect  an  appeal,"  does  not  In- 
clude a  county  treasurer.  An  executor,  ad- 
ministrator, guardian,  assignee  or  trustee 
clearly  acts  in  a  trust  capacity,  while  a 
treasurer,  auditor,  sherifT,  and  other  public 
officers  act  in  an  official  capacity.  Hubbard 
T.  ToplifT,  54  N.  E.  367,  60  Ohio  St  382. 

TBUST  OOMPANT. 

As  bank,  see  •'Bank.*' 
As  moneyed  corporation,  see  "Moneyed 
Corporation." 

A  "trust  company"  is  defined  in  tiie 
banking  law  to  mean  any  domestic  corpora- 
i  tlon  formed  for  the  purpose  of  taking,  ac- 
I  cepting  and  executing  such  trusts  as  may  be 
lawfully  committed  to  it,  and  acting  as 
trustee  in  the  cases  prescribed  by  law  and 
receiving  deposits  of  money  and  other  per- 
sonal property  and  issuing  its  obligations 
therefor,  and  of  loaning  money  on  real  or 
personal  securities.  A  corporati(Mi  denied 
the  exercise  of  the  powers  of  a  trust  cam- 
pany  on  its  incorporation,  but  afterward  ex- 
pressly given  the  power  to  receive  and  ex- 
ecute trusts,  is  a  trust  company,  subject  to 
the  banking  law.  Venner  v.  Farmers'  Loan 
&  Trust  Co.,  66  N.  Y.  Supp.  773,  775,  54  App, 
Dlv.  271. 

A  trust  company  accepts  and  executes 
all  trusts  of  every  description  committed  to 
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it  by  any  person  or  corporation  or  any  conrts 
of  record;  accepts  title  to  real  or  personal 
estate  on  tmsts;  acts  as  agent  for  eorpora- 
tions  In  referience  to  isaning,  registering,  and 
transferring  certificates  of  stock;  acc^ta 
troslB  for  married  women  in  respect  to  their 
separate  property;  and  acta  as  guardian  in 
respect  to  infants.  Trust  companies  are 
therefore  not,  in  the  legal  or  commercial 
sense,  engaged  in  the  business  of  banking,  so 
as  to  bring  such  companies  into  competi- 
tioQ  with  national  banks,  within  Rer.  St 
U.  S.  §  5219  [U.  S.  Gomp.  St  1901,  p.  8502], 
prohibiting  states  from  taxing  national  banks 
at  a  greater  rate  than  other  ihoneyed  capi- 
tal. Jenkins  t.  Neff,  57  N.  B.  406,  410^  163 
N.  Y.  320. 

Trust  companies,  as  they  are  established 
in  New  York  according  to  the  powers  con- 
ferred on  them  by  their  charter,  are  not  to 
any  proper  sense  of  the  words,  banking  in- 
stitutions.    They  are  authorized  to  receive 
money  in  trust  and  to  accumulate  the  same 
at  an  agreed  rate  of  interest;  to  accept  and . 
execute  all  trusts  of  every  description  com- 1 
mitted  to  them  by  any  person  or  corpora- 1 
tlon,  or  by  any  court  of  record;    to  receive ; 
the  title   to  real  or  personal   property   on 
trust  created  in  accordance  with  the  laws  i 
of  the  state,  and  to  execute  the  same;    to  | 
act  as  agents  for  corporations  in  reference 
to  issuing,  registering,  and  transferring  cer- 
tificates of  stock  and  bonds  and  other  evi- 
dence of  debt;   and  to  accept  and  execute 
trusts  for  married  women  in  respect  to  their 
separate  estates,  and  to  act  as  guardian  for 
the  estates  of  infants.     It  is  required  that 
their  capital  shall  be  invested  In  bonds  and ! 
mortgages  on  unincumbered  real  estate  in 
the  state  of  New  York  worth   double  the 
amount  loaned  thereon,  or  in  stocks  of  the 
United  States  or  of  the  state  of  New  York, 
or  of  incorporated  municipalities  within  the 
state,  from  which  it  is  evident  that  such 
companies  are  not  banlcs,  in  the  commercial 
sense  of  the  word,  and  do  not  perform  the 
functions  of  banks  In  carrying  on  exchanges 
of  commerce.    Mercantile  Nat.  Bank  v.  New 
York  City,  7  Sup.  Ot.  826,  837,  121  U.  S.  138, 
30  L.  Ed.  895. 

The  words  •trust  company,"  as  used  in 
the  chapter  relating  to  Investments  and 
loans,  shall  be  construed  to  Include  savings 
banks  and  trust  companies.  V.  8.  1894, 
4106. 

TRUST  DEED. 

▲  trust  deed  is,  in  legal  effect  a  mort- 
gage with  a  power  of  sale.  Aggs  v.  Shackel- 
ford County,  19  S.  W.  1085,  1086,  85  Tex. 
145;  Connecticut  Mut  Life  Ins.  Go.  v.  Jones 
(U.  8.)  8  Fed.  308,  304. 

Trust  deeds  are  mortgages  under  a  pow- 
er of  sal^  and  differ  only  from  mortgages 


by  providing  for  sale  without  foreclosure 
Cornell  v.  Conine-Eaton  Lumber  Co.,  47  Paa 
912,  914,  9  Colo.  App.  225;  Azman  v.  Smith, 
57  S.  W.  105,  106,  156  Mo.  286;  Southern 
Bldg.  &,  Loan  Ass'n  v.  McCants,  25  South. 
8,  10,  120  Ala.  616. 

A  deed  of  trust  in  the  nature  of  a  mort- 
gage is  a  conveyance  in  trust  for  the  pur- 
pose of  securing  a  debt  subject  to  a  eondi- 
tion  of  defeasance.  Union  National  Bank 
V.  Bank,  10  Sup.  Ct  1013,  1016,  136  U.  S. 
223,  84  L.  Ed.  841. 

A  deed  of  trust  is  an  assignment  or 
transfer  of  property  to  a  trustee  for  the 
purposes  therein  declared,  usually  made  by 
a  debtor  to  secure  some  or  all  of  his  cred- 
itors, either  equally  or  preferentially.  It  is 
in  the  nature  of  a  mortgage,  and  both  are 
equally  within  the  provisions  of  the  registry 
laws  of  North  Carolina,  and  in  many  re- 
spects are  governed  by  the  same  principles 
of  law.  Means  v.  Montgomery  (U.  S.)  23 
Fed.  421,  424;  In  re  Anderson  (U.  S.)  23  Fed. 
482,  491. 

A  deed  of  trust  to  secure  a  debt  is  a 
conveyance  made  to  a  trustee  as  security 
for  a  debt  owing  to  the  beneficiary,  a  cred- 
itor of  the  grantor,  and  conditioned  to  be 
void  on  payment  of  the  debt  by  a  certain 
time,  but  if  not  paid,  the  trustee  to  sell  the 
land,  and  apply  the  proceeds  in  extinguish- 
ing the  debt  paying  over  any  surplus  to 
the  grantor.  The  object  of  such  deeds  is, 
by  means  of  the  introduction  of  trustees 
as  impartial  agents  of  the  creditor  and  debt- 
or, to  provide  a  convenient  cheap,  and 
speedy  mode  of  satisfying  debts  on  default 
of  payment.  Reynolds  v.  City  of  Water- 
ville,  42  Atl.  553,  555,  92  Me.  292. 

A  mortgage  or  deed  of  trust  is  a  con- 
tract between  the  debtor  and  the  creditor, 
and  it  is  not  binding  upon  any  one  until 
accepted  by  the  beneficiary.  Byrd  v.  Per- 
ry, 26  S.  W.  749,  752,  7  Tex.  Civ.  App.  378. 

A  mortgage  or  deed  of  trust  is  a  simple 
security  for  the  debt  and,  when  considered 
In  connection  with  the  debts  secured,  it  is 
personal  assets.  Augusta  National  Bank  v. 
Beard's  Ex'r,  42  B.  E.  694,  696,  100  Va.  687. 

In  an  action  to  reform  a  warranty  deed 
and  have  It  declared  a  mortgage,  the  term 
"trust  deed,"  used  in  the  complaint  was 
used  In  the  sense  of  "mortgage,"  "mortgage 
deed,"  or  "mortgage  security."  Forester  v. 
Van  Auken  (N.  D.)  96  N.  W.  301,  304. 

A  deed  of  trust  in  the  nature  of  a  mort- 
gage is  a  conveyance  in  trust  by  way  of 
security,  subject  to  a  condition  of  defeasance, 
or  redeemable  at  any  time  before  the  sale 
of  the  property.  By  an  absolute  deed  of 
trust  the  grantor  parts  absolutely  with  the 
titie,  which  rests  in  the  grantee  uncondi- 
tionally for  the  purpose  of  the  trust    The 
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latter  if  a  cfmyeyance  to  a  trustee  for  tbe 
purpose  of  raising  a  fund  to  pay  debts, 
while  the  former  is  a  conveyance  in  trust 
for  the  purpose  of  securing  a  debt  subject 
to  the  condition  of  a  defeasance.  Mills  v. 
Williams,  81  Mo.  App.  447,  459  (citing  HofT- 
man  ▼.  Mackall,  5  Ohio  St  124»  180,  64  Am. 
Dec.  637). 

Assfgnment  distlngiiisl&ed. 

See   "Assignment  for  Benefit  of  Cred- 
itors." 

As  coiiTeyaace* 

See  "Oonveyance.** 

Mortgage  distfagnished. 

As  mortgage,  see  "Mortgage." 

The  chief  practical  difference  between 
a  deed  of  trust  with  power  of  sale  and  a 
plain  mortgage  Is  that  the  deed  of  trust 
may  be  foreclosed  according  to  its  terms 
by  the  trustee  without  authority  of  court, 
whereas  a  simple  mortgage  can  be  fore- 
closed only  under  decree  of  court.  Axman 
V.  Smith,  67  S.  W.  105,  106.  156  Mo.  286; 
Cornell  v.  Conine-Eaton  Lumber  Co.,  47  Pac. 
912,  914,  9  Cola  App.  225. 

"Deed  of  trust"  is  not  synonymous  with 
"mortgage,"  even  when  used  in  reference 
to  security  for  debt.  A  deed  of  trust  has  no 
feature  in  common  with  a  mortgage,  except 
that  it  was  executed  to  secure  an  indebted- 
ness. In  a  mortgage  there  is  a  right,  after 
condition  broken,  to  foreclose  on  the  part 
of  the  mortgagee,  and  a  right  of  redemption 
on  the  part  of  the  mortgagor.  These  two 
rights  are  reciprocal.  When  the  one  can- 
not be  enforced,  the  existence  of  the  other 
is  denied;  and,  when  either  is  wanting,  the 
Instrument,  whatever  its  resemblance  In 
other  respects,  is  not  a  mortgage.  Southern 
Building  &  Loan  Ass*n  v.  McCants,  25  South. 
8,  10,  120  Ala.  616  (quoting  Koch  v.  Brlggs, 
14  Cal.  257,  71  Am.  Dec.  651). 

There  Is  a  manifest  and  well-settled 
distinction  between  an  unconditional  deed 
of  trust  and  a  mortgage  or  deed  of  trust 
in  the  nature  of  a  mortgage.  The  former  is 
an  absolute  and  Indefeasible  conveyance  of 
the  subject-matter  thereof,  for  the  purpose 
expressed,  whereas  the  latter  is  conditional 
and  defeasible.  A  mortgage  is  the  convey- 
ance of  an  estate  or  pledge  of  property  as 
security  for  the  payment  of  money  or  the 
performance  of  some  other  act,  and  con- 
ditioned to  become  void  upon  such  payment 
or  performance.  A  deed  of  trust  In  the  na- 
ture of  a  mortgage  Is  a  conveyance  in  trust 
by  way  of  security,  subject  to  a  condition  of 
defeasance,  or  redeemable  at  any  time  be- 
fore the  sale  of  the  property.  A  deed  con* 
veylng  land  to  a  trustee  as  mere  collateral 
security  for  the  payment  of  a  debt,  with  the 
condition  that  It  shall  become  void  on  the 


paym^t  of  the  debt  when  due,  and  with 
power  te  the  trustee  to  sell  the  land  and 
pay  the  debt  In  case  of  default  on  tiie  part 
of  the  debtor,  is  a  deed  of  trust  In  the  na- 
ture of  a  mortgage.  By  an  absolute  deed 
of  trust  the  grantor  parts  absolutely  with 
the  title,  which  rests  tn  the  grantee  unoon- 
dltlonally  tot  the  purpose  of  the  trusit  The 
latter  is  a  conveyance  to  a  trustee  for  the 
purpose  of  raising  a  fund  to  pay  debts, 
while  the  former  is  a  conveyance  In  trust 
for  the  purpose  of  securing  a  debt,  subject 
to  a  condition  of  defeasance.  Hoffman  y. 
Mackall,  6  Ohio  St.  124^  180  (citing  Wood- 
ruff ▼.  Robb^  19  Ohlo^  212,  216;  1  HUL 
MOTtg.  869). 

TRUST  £8TATB» 

•The  term  "trust  estate"  is  used  with 
some  conf\ision  in  the  text-books — sometimes 
to  express  the  estate  of  a  trustee,  and  some- 
times that  of  the  beneficiary.  Cooper  ▼. 
Cooper,  5  N.  J.  Eq.  (1  Halst  Ch.)  9,  12. 

A  trust  estate  Is  a  right  In  equity  to 
take  the  rents  and  pn^ts  of  land,  whereof 
the  legal  estate  Is  vested  in  some  other  per- 
son;   to  compel  the  person  thus  seised  of 
the  legal  estate,  who  is  called  the  ''trustee,'* 
to  execute  such  conveyances  as  the  person 
;  entitled   to  the  profits,   who  Is  called  the 
I  "cestui  que  trust"  shall  direct;   and  to  de- 
fend the  title  to  the  land.    Farmers'  Loan  & 
;  Trust  Co.  Y.  Carroll  (N.  Y.)  6  Barb.  618,  643. 

!         Under  a  will  which  gave  all  of  the  tes- 
'  tator*s  estate  in  trust  for  his  sister  during 
her  life,  and  to  her  children  thereafter,  and, 
,  in  case  of  her  death  without  issue,  to  be 
'  divided  into  two  equal  parts,  one  to  go  to 
,  H.  in  fee,  and  the  other  to  be  divided  among 
I  his  heirs,  the  heirs  at  law  and  H.  on  the 
death   of  the  sister  without  issue  become 
tenants  in  common  of  the  real  estate  devised, 
and   their   shares   vest   at   her  death,    and 
therefore  there  is  no  trust  estate  to  be  dis- 
tributed under  St  1898,  c.  65,  providing  that, 
whenever  by  the  terms  of  a  written  instru- 
ment a  trust  estate  is  to  be  distributed,  the 
probate  court  may,   on  application  of  any 
person   interested,  order  such   estate  to  be 
converted  into  cash  and  distributed  to  such 
persons    as   seem    to   be   entitled    thereto^ 
Heard  v.  Trull,  54  N.  E.  875,  877,  175  Maes. 
239. 

An  estate  held  in  trust  is  an  estate 
where  the  legal  title  or  ownership  Is  In  one 
person,  denominated  the  trustee,  to  hold  for 
the  benefit  and  use  of  some  other  p^son, 
who  Is  entitled  to  the  income  or  profit  Cat- 
lin  V.  Hull.  21  Vt  162,  157. 

A  power  In  trust  is  a  mere  authority  or 
right  to  limit  and  use,  while  an  estirte  in 
trust  is  an  estate  or  Interest  in  the  sub- 
ject A  trustee  is  always  invested  with  a 
legal  estate,  but  this  is  not  necessary  with 
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respect  to  ttie  donee  of  the  power.  In  the 
case  of  a  power  in  tmat  there  Is  always 
a  person  other  than  the  donee  or  grantee  of 
the  power,  which  person  is  called  the  "ap- 
pointee," answering  to  the  cestui  qne  trust 
in  a  edmple  trust  Byery  estate  and  interest 
not  embraced  in  an  express  trust,  and  not 
otherwise  disposed  of,  remains  in  or  reverts 
to  the  person  who  created  the  trust  Ster- 
ricker  y.  DicUnMMi  (N.  Y.)  •  Barh.  516»  519. 

TBU8T  EX  XAIaEFZOIO. 

A  trust  ez  malefldo  can  only  result 
from  some  act  of  bad  faith,  and  a  mere  re- 
fusal to  perform  a  parol  contract  to  hold  or 
convey  land  is  not  sufficient  to  create  such 
a  trust  Barry  v.  Hill,  81  Atl.  126,  127,  106 
Pa.  844. 

Where  two  persons  purchase  separate 
tracts  of  land  from  the  same  vendor,  and 
enter  into  possession  of  the  respective  tracts, 
and  subsequently,  by  mutual  agreement  be- 
tween the  purchasers  and  the  vendor,  the 
land  is  sold  under  an  order  of  the  court,  and 
it  is  agreed  that  one  of  such  purchasers  shall 
bid  in  the  land,  and  then  make  a  convey- 
ance to  the  other  purchaser  of  the  land  for- 
merly purchased  by  the  latter,  if,  upon  such 
■ale  under  the  order  of  the  court,  the  per- 
son designated  to  bid  in  the  land  does  so, 
and,  upon  demand  of  the  other  purchaser, 
refuses  to  make  the  conveyance,  he  can  be 
compelled  to  do  so  by  a  bill  in  equity  to 
enforce  the  trust;  he  holding  such  land  as 
trustee  ex  malefldo.  Kent  v.  Dean,  80  South. 
643,  544,  546,  128  Ala.  600. 

TBU8T  FUHD. 

Where  a  siugle  partner  sells  all  the  part- 
nership property,  and  receives  the  money 
for  it  he  holds  the  shares  of  his  copartners 
as  trustee;  and  the  money  so  received  by 
him  is,  in  the  strictest  sense  of  the  words, 
trust  funds.  Standlsh  v.  Babcock,  29  Atl. 
327,  829,  52  N.  J.  Sq.  628. 

'TTrust  fund,"  as  used  In  a  deed  convey- 
ing real  estate  to  a  trustee  to  hold  in  trust 
to  the  use  of  certain  persons,  and,  on  eith&t 
of  them  attaining  the  age  of  80  years,  any 
additions  of  the  trust  fund  to  be  conveyed 
to  him,  should  be  construed  to  embrace  not 
only  the  original  property  included  in  the 
trust  but  any  subsequent  part  of  it  that 
might  have  been  added  thereto,  including 
also  the  accumulations.  Draper  v.  Palmer,  1 
N.  Y.  Supp.  116,  120. 

'Trust  funds,"  as  used  in  Bankr.  Act 
Aug.  19,  1841,  refusing  a  discharge  to  any 
person  who,  afttf  the  passing  of  the  act 
flliall  apply  trust  funds  to  his  own  use,  does 
not  indude  the  amount  of  a  note  collected 
and  retained  by  a  factor  who  received  the 
note  for  collection  on  account  of  his  prin- 


cipaL    Gommwdal  Bank  of  Manchester  v. 
Buckner,  2  La.  Ann.  1028,  1025. 

Property  of  eorporatton. 

The  doctrine  that  the  property  of  a 
corporation  is  a  trust  fund  for  the  payment 
of  its  debts  merely  means  that  the  property 
must  be  first  applied  to  such  payment  be- 
fore any  portion  of  it  can  be  distributed 
among  the  stockholders.  Henderson  v.  In- 
diana Trust  Go.,  40  N.  B.  516,  518,  143  Ind. 
561. 

The  words  '*trust  fund,"  as  relating  to 
the  assets  of  an  insolvent  corporation,  ap- 
ply only  after  it  has  been  placed  in  the 
hands  of  a  receiver.  Merchants'  Nat  Bank 
of  Richmond  v.  Newton  Gotten  Mills,  20  S. 
B.  766,  T66,  115  N.  0.  507. 

The  trust-fund  doctrine  is  stated  in 
Thomp.  Liab.  Stockh.  f  10,  as  "a  favorite 
doctrine  of  American  courts  that  the  capital 
stock  and  other  property  of  a  corporation  is 
to  be  deemed  a  trust  fund  for  the  payment 
of  the  debts  of  the  corporation,  so  that 
the  creditors  have  a  lien  or  right  of  pri- 
ority of  payment  on  it  in  preference  to  any 
of  the  stockholders  of  the  corporation." 
Where  a  stockholder  of  a  national  bank  died 
subsequent  to  the  insolvency  of  the  bank, 
and  before  any  assessment  was  made  on  his 
stock  on  account  of  such  insolvency,  and 
after  his  death  an  assessment  equal  to  the 
full  value  of  his  stock  was  made  on  the  ad- 
ministrator of  his  estate,  which  also  was 
insolvent  such  assessment  is  entitled  to  no 
preference  in  payment  from  his  estate,  as 
against  his  general  creditors,  on  the  ground 
that  the  statutory  liability  of  such  deceased 
stockholder  to  pay  the  sum  equal  to  the 
face  value  of  his  stock  towards  the  debt  of 
such  Insolvent  bank  created  from  the  assets 
of  his  estate  a  trust  fund  for  the  payment 
of  such  debts  of  the  bank.  In  re  Beard's 
Estate,  50  Pac.  226,  227,  7  Wyow  104,  38  L.  R. 
A.  860,  75  Am.  St  Rep.  882. 

In  First  Nat  Bank  v.  Dovetail  B.  &  O. 
Co.,  143  Ind.  550,  40  N.  B.  810,  52  Am.  St. 
Rep.  435,  it  was  decided  that  the  property  of 
a  corporation  constituted  a  trust  fund  for 
its  creditors,  which  only  means  that  when  a 
corporation  is  insolvent  aod  a  court  of  equity 
has  taken  possession  of  Its  assets,  such  as- 
sets must  be  appropriated  to  the  payment  of 
the  debts  before  distribution  to  its  stockhold- 
ers, but  as  between  a  corporation  and  its 
creditors,  the  former  does  not  hold  the  prop- 
erty in  trust,  or  subject  to  a  lien  in  favor  of 
the  creditors,  in  any  other  sense  than  does  an 
individual  debtor.  Glapp  v.  Allen,  50  N.  EL 
587,  580,  20  Ind.  App.  263. 

ntlTST  IK  ZHVITUM. 

Trusts  in  invitum  are  constructive  trusts 
Imposed  by  equity,  contrary  to  the  trustee's 
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iiitentlon  and  will,  upon  property  in  his 
hands.  Sanford  v.  Hamner,  22  South.  117, 
119,  115  Ala.  40e. 

TBIT8TEE. 

See  "Acting  Trustee";  "Constructive 
Trustee";  "Conventional  Trustee"; 
"Testamentary  Trustee";  ••Township 
Trustee." 

All  trustees,  see  ••All.*' 

A  trustee,  in  the  widest  meaning  of  the 
term,  is  defined  to  be  a  person  in  whom  some 
estate,  interest,  or  power  in  or  affecting  prop- 
erty of  any  description  is  vested  for  the  ben- 
efit of  another.  Hill,  Trustees,  41;  Taylor 
V.  Davis,  110  U.  S.  330,  4  Sup.  Ct  147,  88  L. 
Bd.  163;  Truesdale  v.  Philadelphia  Trust, 
Safe  Deposit  &  Insurance  Co.,  65  N.  W.  133, 
134,  63  Minn.  49;  Taylor  v.  Mayo,  4  Sup.  Ct 
147,  150,  110  U.  S.  330.  28  L.  Bd.  163;  Robert- 
son V.  Bullions,  9  Barb.  64,  101;  St  Louis 
Piano  Mfg.  Co.  v.  MerkeU  1  Mo.  App.  805, 
310. 

A  trustee  of  a  legal  estate  is  one  to 
whom  the  estate  has  been  conveyed  in  trust 
Manley  v.  Culver,  20  Tez.  143,  146. 

A  person  is  said  to  be  trustee,  in  whom 
a  power  over  property,  or  affecting  it,  rests 
for  the  benefit  of  another;  and  a  person 
having  such  power  is  as  essentially  a  trus- 
tee as  is  one  in  whom  a  title  to  the  iffoperty 
which  he  has  a  right  to  control  is  vested 
for  the  benefit  of  another.  Dorlty  v.  Dority, 
71  S.  W.  950,  954,  96  Tex.  215,  60  L.  R.  A. 
941. 

Every  one  who  voluntarily  assumes  a 
relation  of  personal  confidence  with  another 
is  deemed  a  trustee,  not  only  as  to  the  per- 
son who  reposes  such  confidence,  but  also 
as  to  a  person  of  whose  affairs  he  thus  ac- 
quires information  which  was  given  to  such 
person  in  a  like  confidence,  or  over  whose 
affairs  he  by  such  confidence  obtains  any 
control,  under  Civ.  Code,  S  2219.  Colton  v. 
Stanford,  23  Pac.  16,  20,  82  Cal.  851,  16  Am. 
St  Rep.  137. 

In  the  case  of  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  11  Am.  Dec.  417,  Chancellor 
Kent  said:  "Every  person  who  receives 
money  to  be  paid  to  another  or  to  be  ap- 
plied to  a  particular  purpose,  to  which  he 
does  not  apply  it,  is  a  trustee,  and  may  be 
sued  either  at  law  for  money  had  and  re- 
ceived, or  in  equity  as  a  trustee  for  a  breach 
of  trust"  Brown  v.  Maplewood  Cemetery 
As8*n,  89  N.  W.  872,  878,  85  Minn.  498  (citing 
Taylor  v.  Benham,  46  U.  S.  [5  How.]  233,  12 
L.  Ed.  130);  Warner  v.  McMulUn.  18  Atl. 
1056,  1058,  131  Pa.  370;  -Brown  v.  Brown,  31 
N.  Y.  Supp.  650,  652,  88  Hun,  160. 

The  person  in  whom  the  confidence  of  a 
tnurt  Is   reposed  Is  called  th*   •tnwtoab" 


ClY.  CMe  Mont  1896,  f  2968;  Ctv.  Code  (ML 
1903,  f  2218;  Rev.  Codes  N.  D.  1890,  f  4267; 
Civ.  Code  8.  D.  1908,  f  1610. 

He  is  a  trustee  who  takes  a  trust  as 
a  devisee  under  the  will.  He  is  an  executor 
who  takes  under  the  probate  of  the  will. 
In  re  Anderson's  Estate,  5  N.  Y.  Leg.  Oba. 
302,  303. 

The  term  •^trustee"  is  used  in  Rev.  St 
f  6152,  providing  that  persons  holding  stock 
as  executors,  etc.,  or  trustees,  shall  not  be 
persons  subject  to  any  liability  as  stockhold- 
ers, does  not  refer  only  to  a  trustee  appoint- 
ed by  will  or  by  order  of  the  court  or  Judge, 
but  to  any  one  who  stands  in  the  relation  of 
trustee  to  a  cestui  que  trust  Lucas  v.  Coe 
(U.  S.)  86  Fed.  972. 

In  Tax  Law  1866,  f  7,  providing  that 
every  person  shall  be  assessed  in  the  town- 
ship or  ward  where  he  resides  for  all  per- 
sonal property  in  his  possession  or  under 
his  control  as  trustee,  guardian,  or  executor. 
The  Legislature  used  the  term  "trustee**  in 
its  more  technical  and  restricted  sense;  that 
is,  they  intended  to  designate  thereby  the 
class  of  persons  who  hold  property  on  trust 
or  confidence  that  they  will  apply  the  same 
for  the  benefit  of  those  who  are  entitled  ac- 
cording to  an  intention  expressed  either  by 
the  parties  themselves,  or  by  the  deed,  will, 
settlement,  or  arrangement  of  another.  State 
V.  Irons,  35  N.  J.  Law  (6  Vroom)  464,  465; 
State  V.  Grover,  37  N.  J.  Law  (8  Vroom)  174, 
176. 

A  will  appointing  a  brother  as  executor 
and  trustee,  where  the  provision  of  the  will 
required  action  by  him  after  the  death  of 
certain  devisees,  will  be  construed  as  nom- 
inating such  brother  as  a  legal  trustee. 
Leonard  v.  Haworth,  61  N.  B.  7,  8, 171  Mass. 
496. 

The  word  **tru8tees,'*  in  a  will  direct- 
ing the  doing  of  certain  acts  by  trustees, 
was  said  to  have  been  used  in  its  technical 
sense.  "In  determining  whether  a  trust  was^ 
intended,  the  fact  that  the  will  was  not  pre- 
pared by  a  lawyer,  or  by  a  person  familiar 
with  the  technical  terms  usually  employed  In. 
such  instruments  or  with  the  requisites  of  a 
valid  trust,  is  to  be  borne  in  mind,  and  the 
fact  must  be  taken  into  consideration  that 
the  scrivener  haid  no  accurate  knowledge  as 
to  the  meaning  of  the  words  *trust'  ^trustee,* 
or  trust  fund,'  as  is  evident  from  a  consid- 
eration of  the  whole  instrument  It  is  dear 
from  a  reading  of  this  will  that  the  word 
'trustees'  was  not  used  or  Intended  to  be 
employed  in  its  technical  and  general  sense, 
as  all  the  duties  they  were  to  perform  were 
of  an  executorial  character.  That  such  was 
the  nature  of  the  trust  reposed  in  them  aeons 
to  be  practically  admitted,  as  they  were  ap- 
pointed executors  by  the  surrogate's  court*^ 
Trask  v.  Sturgei,  68  N.  B.  684^  686,  170  N. 
Y.482. 
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Tbe  wrongdoer  who  becomes  iKMseesed 
of  property  under  tncli  ctrcomstances  as 
amoant  to  a  tort  baa  been  styled  a  *tnjs- 
tee";  but  this  Is  for  want  of  a  better  term, 
and  because  he  has  no  title  to  property,  and 
really  holds  it  for  the  troe  owner.  It  might 
as  well  be  said  that,  where  two  persons  con- 
spire to  possess  themselyes  of  the  personal 
property  of  another,  when  he  brings  trover 
for  its  recovery  they  shonld  be  styled  'trus- 
tees," instead  of  *tort  feasors,"  and  shonld 
be  permitted  to  claim  the  benefit  of  a  lien 
for  care  or  for  provender.  Henninger  y. 
Heald  (N.  J.)  30  Atl.  809,  811. 

A  bequest  to  the  trustees  of  an  institu- 
tion means  to  the  institution  itself,  although 
those  having  charge  of  it  were  in  the  charter 
called  '^managers."  The  words  as  so  used 
should  be  construed  to  mean  officers  in 
charge,  however  they  are  designated.  New 
Yoik  Institution  for  Blind  v.  How's  Execu- 
tors. 10  N.  Y.  (6  Seld.)  84,  92. 

Where  a  bequest  was  made  to  a  town  in 
trust,  with  directions  that  the  selectmen  and 
a  certain  other  should  manage  the  fund,  the 
Belectmen  and  the  other  are  not  trustees,  but 
the  town;  and,  where  the  town  afterwards 
was  incorporated  as  a  city,  there  was  no 
vacancy  in  the  trust,  and  the  probate  court 
had  no  authority  to  appoint  trustees  to  man- 
age the  fund.  Hlgginson  v.  Turner,  51  N.  B. 
172, 174,  171  Mass.  586. 

In  the  terms  'trustee"  and  "steward,"  as 
referring  to  a  church  organization,  there  is 
no  legal  import  of  such  ownership  or  con- 
trol of  real  property  as  to  render  such  offi- 
cers responsible  for  the  negligent  falling  of 
a  gate  located  in  the  church  property,  which 
results  In  the  death  of  a  child.  By>ppiano  v. 
Baker,  8  Mo.  App.  560. 

The  office  of  a  trustee  is  to  hold  and 
safely  keep  the  trust  funds  in  accordance 
with  the  terms  of  the  instrument  creating 
the  trust  Sometimes  it  is  to  pay  income  to 
the  parties  entitied  thereto,  or  to  accumulate 
the  same  during  a  stated  period.  If  the  trus- 
tee transfers  securities,  it  must  be  in  pur- 
suance of  express  authority  in  the  trust  It- 
self, or  by  virtue  of  an  authority  implied 
from  the  nature  of  the  trust  or  the  securi- 
ties in  his  hands.  Fesmlre  v.  Shannon,  148 
Pa.  201,  209,  22  Ati.  898. 

A  default  Judgment  rendered  on  publica- 
tion service  against  the  Farmers'  Loan  & 
Trust  Company  is  not  binding  on  the  Farm- 
ers' Loan  &  Trust  Company,  trustee;  the 
word  "trustee"  signifying  the  opposite  of  the 
word  "owner,"  and  meaning  that,  while  the 
party  called  'trustee"  has  the  legal  title,  he 
has  no  beneficial  interest  Farmers'  Loan  & 
Trust  Co.  V.  Essex  (Kan.)  71  Pac.  269,  270. 

'Trustee,"  as  used  in  the  bankruptcy  act, 
•hall  include  all  the  trustees  of  an  estate. 
U.  &  Comp.  St  1901.  p.  842a 


As  desorlptio 

The  addition  of  the  word  'trustee"  after 
one's  signature  is  merely  descriptio  personse. 
Swift  V.  WUllams,  U  Aa  885,  841,  68  Md. 
236;  Tradesmen's  Nat  Bank  v.  Looney,  42 
S.  W.  149,  153;  Id.,  99  Tens.  278,  38  L.  R. 
A.  837,  63  Am.  St  Rep.  830;  Chambers  v. 
Webster,  76  N.  Y.  Supp.  31,  33,  69  App.  Div. 
546;  Manhattan  Sav.  Inst  v.  New  York  Nat 
Bzch.  Bank,  62  N.  E.  1079,  1062,  170  N.  Y. 
58,  88  Am.  St  Rep.  640;  Moss  v.  Johnson, 
15  8.  B.  709,  710,  86  S.  C.  551;  Wallace  v. 
Langston,  29  S.  B.  552,  562,  52  S.  C.  133; 
Bowen  v.  Penny,  76  Ga.  743,  745;  Crusselle 
V.  Chastain,  76  Oa.  840.  So,  also,  after  tiie 
name  of  a  payee,  grantee,  etc,  where  no  dec- 
laration of  trust  is  contained  in  the  instru- 
ment Kanenbly  v.  Volkenberg,  75  N.  Y.  S.  8, 
10,  70  App.  Div.  97;  Van  Schaick  v.  Lese,  66 
N.  Y.  Supp.  64,  67,  81  Misc.  Rep.  610;  West- 
moreland  v.  Foster,  60  Ala.  448,  449;  Thomp- 
son V.  Toland,  48  Cal.  99. 

The  word  •*trustee,"  following  the  name 
of  one  who  has  signed  a  contract,  Is  prima 
facie  descriptive  only,  and  does  not  tend  to 
show  that  the  contract  was  executed  in  such 
capacity.  Peterson  v.  Homan,  46  N.  W.  803, 
304,  44  Minn.  166,  20  Am.  St  Rep.  564. 

As  a  general  rule,  it  is  well  settled  that 
one  will  be  held  personally  liable  on  a 
covenant  made  by  him  as  trustee,  for  the  ob- 
vious reason  that,  having  no  power  to  bind 
the  trust  estate,  the  covenantee  would  be 
otherwise  without  remedy;  and  it  is  there- 
fore fair  to  presume  that  the  covenant  was 
made  and  accepted  on  the  individual  liabil- 
ity of  tbe  covenantor.  The  additional  word 
"trustee,"  in  such  cases,  is  construed  mere- 
ly as  a  word  of  description,  to  show  the  ca- 
pacity in  which  the  covenantor  acted.  But 
where  it  plainly  appears  from  the  face  of 
the  instrument  that  the  trustee  did  not  mean 
to  bind  himself  personally,  the  courts  will 
construe  the  covenant  according  to  the  plain- 
ly expressed  intent  of  the  parties.  Glenn  v. 
Allison,  58  Md.  527,  529. 

The  word  "trustees,**  in  a  stock  cer- 
tificate standing  in  the  name  of  several  trus- 
tees, cannot  be  regarded  as  mere  descriptio 
persons,  and  rejected  as  a  nullity,  but  is  a 
plain  and  actual  notice  of  the  existence  of 
a  trust  of  some  description;  and  it  is  the 
duty  of  one  taking  such  a  certificate  as  se- 
curity for  a  debt  to  ascertain  whether  the 
trustee  had  the  right  to  give  it  Shaw  v. 
Spencer,  100  Mass.  882,  389,  97  Am.  Dec 
107,  1  Am.  Rep.  115. 

Where  a  fund  was  deposited  to  the  cred- 
it of  W.,  trustee — W.  at  the  time  having  an 
account  with  the  bank  from  which  the  money 
in  question  was  checked — ^and  then  placed  in 
the  first-named  account,  the  word  "trus- 
tee" meant  something.  It  was  not  merely 
descriptio  personse,  but  was  a  description  of 
the  fund  deposited.     It  imported  the  exist- 
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ence  of  a  tniBt»  and  was  notice  of  the  char- 
acter of  the  fond.  Bnndy  ▼.  Town  of  Monti- 
cello,  84  Ind.  119,  IdO. 

It  l8  a  matter  of  common  knowled^ 
that  many  of  the  bank  accounts  in  the  name 
of  a  person  simply  as  **tnistee"  require  no 
strictness  in  the  inyestment  of  the  funds 
held  in  trust  in  what  are  called  legal  in- 
yestments,  and  that  a  fund  was  on  deposit 
in  the  name  of  one  P.,  "trustee,"  though  It 
gave  notice  to  the  banker  that  the  funds 
were  not  or  might  not  be  the  property  of 
the  depositor  individually,  was  not  notice 
that  the  giving  of  a  check  was  prima  facie 
a  waste  of  the  trust  estate,  or  that  the 
trustee  was  using  the  trust  funds  for  his 
personal  benefit  Isham  v.  Post,  23  N.  Y. 
Supp.  211,  212,  3  Mlsa  Rep.  184. 

The  word  "trustee^'  is  one  of  significance, 
and  is  constantly  made  use  of  not  only  in 
legal  phraseology,  but  in  common  speaking, 
to  indicate  that  one  holds  the  title  to  prop- 
erty in  his  own  absolute  right,  but  for  the 
benefit  of  some  other  party  or  parties.  Such 
words  as  ••trustee,"  "administrator,"  and 
"executor"  have  a  well-understood  meaning, 
and,  when  attached  to  a  name  appearing  on 
the  corporate  books,  are  certainly  sufficient 
to  notify  all  that  such  shares  of  stock  are 
held  by  the  subscriber  not  in  his  own  right, 
but  in  a  representative  capacity;  thus  put- 
ting those  dealing  with  the  corporation  on 
inquiry.  Welles  v.  Larrabee  (U.  S.)  36  Fed. 
866,  870,  2  L.  R.  A.  471. 

The  use  of  the  term  ••trustee"  in  a  deed 
as  descriptive  of  the  grantee  is  notice  to  one 
who  takes  title  under  the  deed  that  the 
property  is  or  may  be  held  under  a  trust  of 
some  description,  and  puts  him  upon  in- 
quiry as  to  the  existence  and  nature  of  the 
trust  Mercantile  Nat  Bank  v.  Parsons,  54 
Minn.  66,  65  N.  W.  825,  826,  40  Am.  St  Rep. 
2d9. 

The  word  "trustee"  was  Inserted  after 
the  name  of  the  grantee  in  a  deed,  and  the 
deed  was  accepted  in  that  form.  The  gran- 
tee afterwards,  in  a  contract  relating  to  the 
land,  affixed  the  word  "trustee"  to  his  sig- 
nature. Held,  that  the  word  **trustee,"  thus 
used,  without  other  words,  was  not  mere  de- 
scriptio  personffi,  but  indicated  that  the  gran- 
tee took  the  title,  not  in  his  individual  ca- 
pacity, but  in  trust  for  another,  though  the 
names  of  his  cestuis  que  trust  were  not  dis- 
closed by  the  deed.  Johnson  v.  Calnan,  34 
Paa  905,  908,  19  Colo.  168,  41  Am.  St  Rep. 
224. 

Agent  distinguislied* 

An  agent  represents  and  acts  for  his 
principal.  He  may  be  either  a  natural  or 
artificial  person.  A  trustee  is  not  an  agent, 
but  is  a  person  in  whom  some  estate,  inter- 
est, or  a  power  in  or  affecting  property  is 
vested   for  the   benefit  of  another.     When 


an  agent  contracts  In  the  name  of  his  prin- 
cipal, the  principal  contracts,  and  is  bound, 
but  the  agent  is  not;  but,  when  a  trustee 
contracts  as  such,  unless  he  is  bound  no 
one  is  bound,  for  he  has  no  principal,  and* 
as  a  trust  estate  cannot  promise,  the  contract 
is  therefore  the  personal  undertaking  of  the 
trustee ;  and,  though  a  principal  holds  the  es- 
tate only  with  power  and  for  the  purpose  of 
managing  it,  he  is  personally  bound  by  a 
contract  which  he  makes  as  trustee,  even 
when  designating  himself  as  sudt  Taylor  t. 
Mayo,  4  Sup.  Ot  147,  160,  UO  U.  &  330,  28 
Ll  Bd.  163. 

A  trustee  in  a  trust  deed  is  not  tiie 
mere  agent  or  attorney  for  the  holder  of  tbe 
note,  but  he  is  the  trusted  agent  of  both 
debtor  and  creditor.  In  a  sale  of  property 
under  a  deed,  he  should  use  all  reasonable 
efforts  and  methods  to  make  it  bring  as 
much  as  possible,  and  should  be  fair  and  im- 
partial as  between  debtor  and  creditor.  Ax- 
man  V.  Smith,  67  &  W.  106,  106,  166  Mo. 
286. 

An  agent,  in  a  general  sense,  and  for 
certain  purposes,  is  a  trustee,  but  is  not  a 
trustee  within  the  meaning  of  1  Rev.  St  tit. 
2,  pt  1,  c.  18,  art  1,  §  5,  providing  that 
personal  property  held  by  persons  as  agents, 
trustees,  executors,  or  administrators  must 
be  assessed  against  them,  since  these  terms 
are  limited  in  their  meaning,  and  apply  only 
to  persons  filling  particular  offices.  People 
V.  Oom'rs,  8  N.  B.  85,  86,  100  N.  Y.  215. 

Assignee. 

*'The  word  'trustee,'  taken  by  itself.  Is 
broad  enough  to  include  and  does  include 
an  assignee,  for  an  assignee  is  the  trustee 
both  for  the  creditors  of  the  assignor,  and 
also  for  the  assignor  himself.  Said  word,  in 
the  statutes  relating  to  garnishment,  must 
not  be  taken  out  of  its  setting,  however,  and 
simply  its  abstract  or  technical  meaning  de- 
termined, but  it  must  be  considered  in  its 
collocation,  and  also  with  reference  to  the 
process  of  garnishment  provided  by  our  stat- 
utes relating  to  that  subject  The  word  In 
these  statutes  is  limited  in  its  application 
to  the  debtor  or  agent  of  the  principal  de- 
fendant against  whom  an  action  ez  contractn 
at  law  only  might  be  maintained  in  favor  of 
such  defendant"  Cross  v.  Brown,  83  AtL 
147,  157,  19  R.  I.  220. 

Though  in  many  sections  of  the  Revised 
Statutes  the  terms  ••assignee"  and  ••trustee" 
are  coupled  as  though  they  meant  the  same^ 
section  2734,  requiring  that  the  property  ot 
every  person  for  whose  benefit  property  la 
held  in  trust  must  be  listed  by  the  trustee, 
does  not  furnish  authority  for  such  listing 
by  an  assignee  of  an  insolvent  The  purpose 
of  the  provision  is  satisfied  by  confining  its 
application  to  those  trusts  where  title  and 
possession  are  placed  in  one  for  tbe  benefit 
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of  •tlien,  in  seme  permaiieiit  form,  from 
wblch  IB  general  seme  Interest,  Inoome,  or 
profit  ie  eipeeted  to  be  derived.  M<^eill  y. 
Hagerty,  87  N.  B.  626^  8»,  SI  Ohio  8t  206^ 
2S  li.  B.  A.  62& 

An  assignee  is  the  person  to  whom  prop- 
erty is  made  oyer  or  transferred,  whether  he 
receives  it  in  his  own  right,  or  for  the  benefit 
of  another,  as  tor  the  benefit  of  creditors. 
Among  the  definitions  of  '*tmstee"  is  one 
to  whom  property  has  been  conveyed  to  be 
held  or  managed  for  the  benefit  of  another. 
T6  a  certain  extent,  ezecntors,  administra- 
tors, guardians,  and  assignees  are  tmstees. 
While  in  some  respects,  for  the  pnrpose  of 
enforcement,  the  terms  differ,  in  many  re- 
spects they  are  interchangeable.  Hence, 
where  property  is  conveyed  by  a  debtor  to  a 
third  person,  to  be  held  and  disposed  of  for 
the  benefit  of  creditors,  snch  transaction  is 
an  assignment,  and  the  trust  oflicer  is  the 
assignee,  though  the  instrument  is  called  a 
"trust  deed,"  the  property  "trust  property," 
and  conveyed  in  trust  In  such  case  ''as- 
signee" and  "trustee"  may  be  used  inter- 
changeably. Schee  v.  La  Grange,  42  N.  W. 
ei6»  618,  78  Iowa,  101. 

Banker  dlstliig:«iil&ed. 

See  "Banker.** 

GoBuiiittee  of  lunatle. 

A  committee  of  a  lunatic  is  a  trustee. 
To  him  is  intrusted  the  entire  control  and 
care  of  the  estate  of  the  lunatic,  and,  al- 
though he  is  a  mere  servant  or  bailiff,  he  is 
invested  with  a  trust  If  a  trustee,  he  is,  of 
course,  trustee  of  an  express  trust  and  is 
authorized  to  bring,  in  his  own  name,  as 
committee  of  the  lunatic,  an  action  for  the 
pnrpose  of  setting  aside  an  act  or  deed  done 
by  the  lunatic.    Person  v.  Warren,  14  Barb. 

4cXl,  494. 

The  committee  of  a  lunatic  is  held  not 
to  be  a  trustee,  within  the  meaning  of  a 
statute  authorizing  the  assessment  of  prop- 
erty held  by  a  trustee  in  the  name  of  the 
trustee.  People  ex  rel.  Smith  v.  Ck>mmis- 
sioners,  eta,  of  New  York,  8  N.  B.  85,  87, 
100  N.  Y.  215. 

Gorpo'atloa. 

The  title  to  property  belonging  to  a  cor- 
poration is  vested  in  it  It  holds,  subject  to 
its  charter  and  by-laws,  for  the  use  and 
benefit  of  its  stockholders  and  the  .corpora- 
tion, and  therefore  falls  within  the  strict 
definition  of  a  trustee ;  that  is,  one  who  holds 
the  legal  title  for  the  use  and  benefit  of 
others.  Where  a  mining  corporation  pur- 
chases a  majority  of  the  stock  of  another 
mining  corporation,  and  by  so  doing  is  able 
to  elect  a  director  under  its  control,  and  se- 
cure a  bond  and  lease  of  the  property  of 
such  corporation  on  its  own  terms  and  condi- 
tions, such  lease  and  bond  will  be  set  aside 
8Wns.&P.— 22 


at  the  suit  of  minority  stodkholders  of  the 
latter  corporation,  though  obtained  without 
any  actual  fraud.  Olengary  Ck>nsol.  Min.  Co. 
v.  Boehmer,  82  Pac.  830,  28  Colo.  1. 

IMveotovs  of  eovpovAtioa. 

See,  also,  "Bank  Director.** 

Directors  of  a  corporation  such  as  a 
bank  are  not  express  trustees.  In  this  con- 
nection, the  court  says,  the  language  of  Spe- 
cial Judge  Ingersoll  in  Shea  v.  Mabry,  60 
Tenn.  (1  Lea)  819,  that  directors  are  trustees, 
etc.,  is  rhetorically  sound,  but  technically  in- 
exact It  is  a  statement  often  found  in 
opinions,  but  is  true  only  to  a  limited  extent 
They  are  mandatories.  They  are  agents. 
They  are  trustees  in  the  sense  that  every 
agent  is  a  trustee  for  his  principal,  and 
bound  to  exercise  diligence  and  good  faith. 
They  do  not  hold  the  legal  title,  and  more 
often  than  otherwise  are  not  the  officers  of 
the  corporation  having  possession  of  the 
corporate  property.  They  are  equally  inter- 
ested with  those  they  represent  They  more 
nearly  represent  the  managing  partners  in  a 
business  firm  than  a  technical  trustee^  At 
most,  they  are  implied  tmstees,  in  whose 
favor  the  statutes  of  limitation  do  run.  Wal- 
lace V.  Lincoln  Sav.  Bank,  15  S.  W.  448,  453, 
89  Tenn.  (6  Pickle)  680,  24  Am.  St  Rep. 
625. 

Pen.  Code,  |  165,  infiicting  a  penalty  for 
offering  bribes  to  any  member  of  the  board 
of  trustees  of  any  county,  city,  or  corpora- 
tion, includes  the  board  of  directors  of  a 
corporation.  People  v.  Tumbull,  29  Pac.  224, 
98  Cal  445. 

Bank  directors  are  often  styled  'trus- 
tees," but  not  in  a  technical  sense.  The  re- 
lation between  the  corporation  and  them  is 
rather  that  of  principal  and  agent-^certalnly 
so  far  as  creditors  are  concerned,  between 
whom  and  the  corporation  the  relation  is 
that  of  contract,  and  not  of  trust  Brlggs 
V.  Spaulding,  11  Sup.  Ct  924,  929.  141  U.  S. 
132,  35  L.  Ed.  662. 

The  term  "trustees,"  if  used  in  a  tech- 
nical sense,  can  be  construed,  in  Indiana, 
to  include  the  directors  of  a  bank  of  dis- 
count and  deposit  incorporated  under  the 
statutes  of  the  state,  and  it  Is  said  that  they 
can  be  held  to  a  very  high  degree  of  dili- 
gence as  to  the  financial  affairs  of  the  bank. 
They  usually  serve  without  pay,  and  the 
general  direction  of  the  business  of  the  bank 
is  necessarily  to  a  large  extent  left  to  tbe 
executive  officers  of  the  corporation.  CJod- 
dlngton  V.  Canaday,  61  N.  B.  567,  572,  157 
Ind.  243. 

Whatever  technical  objections  may  be 
urged  to  the  use  of  the  word  **trustee"  in 
connection  with  the  relation  existing  between 
the  directors  and  creditors  of  an  insolvoit 
corporation  Is  immaterial,  as  the  word  '*trj8- 
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tee^  is  used  to  give  ezpresslon  to  the  fact 
that  the  directors  and  other  manag:ing  of- 
ficers of  such  a  corporation,  lawfully  having 
possession  and  control  of  the  assets,  are  un- 
der obligation  to  apply  them.  Lyons-Thomas 
Hardware  CJo.  v.  Perry  Stove  Mfg.  Co.,  24 
S.  W.  16,  28,  86  Tex.  143,  22  L.  B.  A.  802. 

Donee  distij&siiifllied. 

See  "Donee." 

Ezeevtors  and  administrators. 

An  executor  Is  a  trustee  for  the  legatees. 
Paxton  V.  Wood,  T7  N.  a  11,  17. 

The  court  of  chancery  regards  executors 
and  administrators  as  trustees,  and  com- 
pels them  faithfully  to  execute  their  trusts 
in  administering  the  assets  of  the  estate 
Hunt  V.  Sneed,  64  N.  C.  180,  181. 

An  administrator,  under  Pasch.  Dig.  art 
1373,  declaring  that,  upon  the  issuance  of 
letters  of  administration,  the  administrator 
shall  have  the  right  to  the  possession  of  the 
estate  as  it  existed  at  the  death  of  the  In- 
estate,  with  certain  exceptions,  and  providing 
that  it  shall  be  the  duty  of  the  administrator 
to  recover  and  hold  possession  of  such  estate 
in  trust,  to  be  disposed  of  under  the  pro- 
visions of  the  law,  is  a  trustee.  Jones  v. 
r^  (Tex.)  22  S.  W.  1092,  1094. 

Under  a  statute  defining  the  Jurisdic- 
tion of  a  surrogate's  court,  and  not  extend- 
ing that  Jurisdiction  to  a  settlement  of  ac- 
counts of  testamentary  trustees,  it  is  held 
that  an  executor,  although  a  trustee  in  a 
general  sense,  is  not  a  trustee,  within  the 
meaning  of  the  statute.  In  re  Hawley,  10 
N.  B.  352,  357,  104  N.  Y.  250. 

The  word  "trustee,"  as  used  in  statutes 
requiring  personal  property  in  the  hands  of 
a  trustee  to  be  assessed  in  the  town  in  which 
such  trustee  resides,  does  not  include  an 
executor  or  administrator,  as  such,  during 
settlement  of  the  estate,  and  before  final  dis- 
tribution. Cornwall  y.  Tood,  38  Conn.  443, 
444. 

An  administrator  is  not  a  trustee,  with- 
in Pub.  Laws  March  31,  1870,  c.  858,  $  1,  pro- 
viding that  the  personal  estate  of  any  per- 
son in  the  hands  of  his  trustee  shall  be  lia- 
ble to  be  attached.  An  administrator  is  some- 
times spoken  of  as  holding  the  estate  in  his 
hands  in  trust  Wrongdoers  are  sometimes 
held  to  be  trustees  in  order  to  effect  equity 
in  particular  cases,  and  so  an  office  is  spoken 
of  as  a  trust.  But,  in  the  sense  in  which  the 
words  are  ordinarily  used,  an  administrator 
cannot  be  considered  a  trustee.  Conway  v. 
Armington,  11  R.  I.  116, 117. 

In  a  will  creating  a  trust  fund,  and  pro- 
viding that  the  probate  court  should  appoint 
a  proper  person  as  administrator  and  trus- 
tee, to  carry  out  the  provisions  of  the  will, 
the  word  **admiui8trator"  was  probably  used 


to  indicate  that  the  trustee  was  expected  to 
discharge  the  duties  which  ordinarily  de- 
volve upon  the  administrator.  Roberts  v. 
Chambers,  68  N.  W.  45,  46,  91  Iowa,  204. 

Holder  of  eollateral. 

The  term  ''trustee^"  as  used  In  MillsT 
Ann.  St  Colo,  f  486,  providing  that  every 
executor,  administrator,  conservator,  guard- 
ian, or  trustee  shall  represent  the  stock  in 
his  hands  at  all  meetings  of  any  such  coi^ 
poration,  and  may  vote  accordingly  as  a 
stockholder,  and  every  person  who  shall 
pledge  his  stock  may  nevertheless  represent 
the  same  at  all  meetings  and  vote  accord- 
ingly, means  a  person  who  holds  the  legal 
title  to  stock  for  the  benefit  of  some  third 
party,  who  is  the  equitable  owner  thereof 
and  entitled  to  the  dividends  thereon,  and 
whose  property,  whether  held  in  trust  or 
otherwise,  is  chargeable  with  whatever  lia- 
bility may  result  from  the  ownership  of  the 
stock,  as  a  married  woman,  minor,  etc.,  but 
does  not  include  a  person  in  whose  hands 
stock  Is  placed  as  collateral  security.  Na- 
tional Bank  of  Commerce  v.  Allen  (U.  S.) 
90  Fed.  545,  552,  83  a  a  A«  169. 

Master  in  olianeery. 

A  master  in  chancery,  who  is  the  custo- 
dian, by  order  of  the  court  of  money  be- 
longing to  parties  to  suits  or  others,  is  a 
"trustee."  in  the  true  sense  of  the  word. 
He  is  intrusted  with  the  custody  of  money 
belonging  to  another,  v^ith  the  power,  but 
without  the  right  to  dispose  of  it  for  his 
own  benefit  and  therein  lies  the  essential 
element  of  a  trust.  Van  Doren  v.  Van  Doren, 
17  Atl.  805,  806,  45  N.  J.  Bq.  580. 

Mortgagor. 

A  mortgagor  occupying  mortgaged  prop- 
erty holds  it  as  a  fiduciary,  to  the  extent  that 
be  may  not  destroy  the  property  or  commit 
waste  to  the  prejudice  of  the  owner  or  the 
mortgagee,  and  so  may  properly  enough,  be 
called  a  ''trustee,"  in  a  general  sense,  as 
that  term  Is  frequently  used  to  cover  fidu- 
ciary relations  of  many  kinds  which  do  not 
rise  to  the  dignity  of  express  trusts.  Merton 
V.  O'Brien,  84  N.  W.  340,  342,  117  Wis.  437. 

Mortgagees  in  possession  are  often  spo- 
ken of  as  trustees,  but  they  are  so  only  in  a 
very  limited  sense.  As  remarked  by  Shaw, 
C.  J.,  in  reasoning  to  a  somewhat  different 
point,  "in  some  very  limited  respects  a 
mortgagee  is  a  trustee,  as  when  he  has  en- 
tered and  is  in  receipt  of  the  rents  and  prof- 
its, and  is  liable  to  account  therefor,  and  In 
that  respect  may  be  considered  a  trustee.** 
Murdock  v.  Clarke,  24  Pac  272,  274  (quotina 
King  V.  Insurance  Co.,  7  Cosh.  7). 

As  oAeers  of  oorporatt— , 

Bee  *'Ofllcer  (of  CorporatUuis).* 
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The  authorities  settle  the  question  that 
only  In  a  qnallfled  sense  la  a  snrvlTing  part- 
ner a  trastee  of  the  representatives  of  a 
deceased  partner,  hnt  be  takes  or  retains  the 
partnership  property  jnre  proprio,  and  the 
only  trost  which  attaches  to  his  possession 
and  disposition  of  the  property  is  his  duty 
to  settle  up  the  affairs  of  the  partnership, 
and  account  to  the  representatives  of  the  de- 
ceased partner.  Krueger  y.  Speith,  20  Pac 
664^  667,  8  Mont  482,  3  U  R.  A.  291« 

Lord  Westbury,  In  a  very  felicitous  way, 
analyzes  the  use  of  the  word  "trustee,"  and 
properly  defines  and  limits  It  The  distin- 
guished Jurist  said:  ''Another  source  of  er- 
ror in  this  matter  is  the  looseness  in  which 
the  word  trustee^  is  frequently  used.  The 
surviving  partner  is  often  called  a  trustee,' 
but  the  term  is  used  inaccurately.  He  is  not 
a  trustee,  either  expressly  or  by  implica- 
tion. On  the  death  of  a  partner  the  law 
confers  on  his  representative  certain  rights 
as  against  the  surviving  partner,  and  im- 
poses upon  the  latter  corresponding  obliga- 
tions. The  surviving  partner  may  be  called, 
so  far  as  these  obligations  extend,  a  'trustee 
for  the  deceased  partner*;  but  when  these 
obligations  have  been  fulfilled,  or  are  dis- 
charged or  terminated  by  law,  the  supposed 
trust  is  at  an  end.  The  advantage  of  cor- 
recting by  familiar  practice  an  inaccurate 
uBe  of  a  word,  although  that  use  may  be 
found  In  treatises  of  reputation,  I  remember 
to  have  singularly  illustrated  in  a  case  that 
occurred  some  years  ago  in  a  court  of  law, 
where  the  court  of  law  was  told  that,  In  an 
agreement  for  the  sale  of  a  house,  the  ven- 
dor was  trustee  for  the  purchaser,  and  the 
Judges  were  called  .upon  to  apply  a  rule  which 
Is  quite  right  as  between  a  complete  trustee 
by  declaration  and  the  cestui  que  trust,  but 
quite  wrong  when  the  vendor  Is  called  a 
trustee  only  by  metaphor,  and  an  Improp^ 
use  of  the  term;  and  it  required  some  trouble 
to  convince  them  that,  though  the  vendor 
niight  be  called  a  trustee,  he  was  a  trustee 
only  to  the  extent  of  his  obligation  to  peiv 
form  the  agreement  between  himself  and  the 
purchaser.  •  •  •  The  application  to  a 
man  who  Is  improperly,  and  by  metaphor 
only,  called  a  trustee,  of  all  the  consequences 
which  would  follow  If  he  were  a  trustee  by 
express  declaration — ^In  other  words,  a  com- 
plete trustee — holding  the  property  exclu- 
sively for  the  benefit  of  the  cestui  que  trust, 
well  Illustrates  the  remark  made  by  Lord 
Mansfield,  that  nothing  in  law  is  so  apt  to 
mislead  as  a  metaphor."  Burchinell  v.  Koon, 
46  Pac.  032,  933,  8  Colo.  App.  463  (quot- 
ing Knot  V.  Oye,  L.  R.  5  H.  L.  656;  Hume  v. 
Woodruff,  38  Pac  191,  26  Or.  373. 

Where  a  single  partner  sells  all  the  part- 
nership property,  and  receives  the  money  for 
It,  he  holds  the  shares  of  his  co-partners  as 


trustee.    Standlsh  v.  Babcock,  29  AM.  827, 
329,  62  N.  J.  Bq.  62& 

ReeelTer. 

Laws  1893,  e.  293,  prescribing  a  six- 
months  limitation  for  actions  by  a  receiver  of 
'  a  foreign  mutual  fire  insurance  company  for 
claims  due  from  policy  holders  within  the 
state,  applies  to  an  action  by  a  trustee  of 
such  a  company  organized  under  the  laws  of 
Ohio,  since  the  same  functions  exercised  un- 
der the  laws  and  practice  of  Ohio  by  a  trus- 
tee are  exercised  by  a  receiver  under  the 
laws  of  Wisconsin.  Mansfield  v.  William 
Becker  Leather  Co.,  68  N.  W.  411,  93  Wis. 
656. 

StatekovLse  eommlssioner. 

Commissioners  appointed  by  the  General 
Assembly,  and  charged  with  the  expenditure 
of  a  fund  created  for  the  building  of  a  state- 
house,  are  not  trustees,  in  a  legal  sense,  but 
are  officials  of  the  state.  In  re  New  State- 
house  (R.  I.)  37  Atl.  2,  4. 

Stookholder, 

Under  an  act  providing  that  the  trustees- 
and  corporators  of  any  company  shall  be 
severally  liable  for  all  debts  or  responsibili- 
ties of  such  company  to  the  amount  by  him 
or  them  subscribed,  until  the  whole  amount 
of  the  capital  of  such  company  shall  have 
been  paid  in,  etc.,  it  Is  held  that  stockhold- 
ers are  Included  in  the  terms  "trustees"  and 
"corporators."  Shufeldt  v.  Carver,  8  111. 
App.  (8  Bradw.)  545,  548. 

No  person  will  be  regarded  as  holding 
stock  as  a  trustee,  or  by  way  of  collateral' 
security,  within  the  meaning  of  section  9, 
Wag.  St.  p.  301,  and  therefore  exempt  from 
liability  as  a  stockholder,  unless  it  has  come 
into  his  possession  by  original  subscription 
as  trustee  for  some  person  other  than  the 
corporation,  or  by  derivative  title  as  trustee, 
or  by  way  of  collateral  security  after  it  has 
already  been  issued  by  the  corporation  ln> 
the  ordinary  course  of  business.  Fisher  v. 
Sellgman,  75  Mo.  13,  24. 

"Trustees,"  as  used  in  a  statute  declar- 
ing that  the  trustees  and  corporators  of  any 
company  organized  in  the  act  shall  be  liable 
for  the  debts  of  the  company,  etc.,  means 
shareholders,  and  not  merely  commissioners 
or  promoters,  of  corporations  so  organized. 
Gulliver  v.  Roelle,  100  lU.  141, 147. 

TRUSTEE  DE  SDH  TORT. 

A  trustee  de  son  tort  is  he  who,  of  his 
own  authority,  enters  into  the  possession  or 
assmnes  the  management  of  property  which 
belongs  beneficially  to  another.  Morris  v. 
Joseph,  1  W.  Va.  256,  259,  91  Am.  Dec.  386; 
Bailey  v.  Bailey,  32  Ati.  470,  471,  67  Vt  494,. 
48  Am.  St  Rep.  826. 
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A  tnistee  in  invitum  or  trustee  de  son 
tort  is  one  who  acts  without  authority  or 
exceeds  his  authority  in  some  matter  of  fact 
or  law.  An  agent  following  instructions 
does  not,  and  cannot  thereby,  make  himself 
a  trustee  in  inyitum  or  de  son  tort  Houston 
▼.  Farris,  11  South.  830,  331,  d3  Ala.  687. 

Persons  receiving  money  in  a  fiduciary 
capacity  are  sometimes  denominated  trus- 
tees ex  malefldo  and  trustees  de  son  tort; 
but,  when  such  terms  are  employed,  they  are 
employed  only  to  designate  those  implied 
trusts  which  the  law  raises  for  the  purposes 
of  justice.  Brown  y.  Brown,  31  N.  T.  Supp. 
600,  662»  88  Hun,  16a 

TBU8TEE  EX  MAIiEFIOIO. 

When  a  party  has  acquired  the  legal  title 
to  property  by  unfair  means,  he  will  be 
deemed  to  hold  it  in  trust  for  the  injured 
party,  who  may  call  for  a  conveyance  there- 
of. The  party  guilty  of  fraud  is  said  in  such 
cases  to  be  a  trustee  ex  maleficio.    Blsp.  Bq. 

1  91.  Mr.  Pomeroy  has  stated  the  doctrine 
as  follows:  "In  general,  whenever  the  legal 
title  to  property,  real  or  personal,  has  been 
obtained  through  actual  fraud,  misrepresen- 
tation, concealment,  or  other  undue  Infiuence, 
duress,  taking  advantage  of  one's  weakness 
or  necessities,  or  under  any  other  similar  cir- 
cumstances which  render  it  unconsdentions 
for  the  holder  of  the  legal  title  to  retain  and 
enjoy  the  beneficial  interest,  equity  impress- 
es a  constructive  trust  on  the  property  thus 
acquired  in  favor  of  the  one  truly  and  equi- 
tably entitled  to  have  the  same."  Parrish  v. 
Parrlsh,  54  Pac.  352,  354,  33  Or.  486  (citing 

2  Pom.  Eq.  Jur.  |  1053). 

An  attorney  purchasing  property  intrust- 
ed to  him  to  sell  is  termed  a  trustee  ex  male- 
ficio. Yeoman  v.  Townshend,  26  N.  Y,  Supp. 
606»  600,  74  Hun,  625. 

Persons  receiving  money  in  a  fiduciary 
capacity  are  sometimes  denominated  trustees 
ex  maleficio  and  trustees  de  son  tort,  but 
when  such  terms  are  employed  they  are  em- 
ployed only  to  designate  those  Implied  trusts 
which  .the  law  raises  for  the  purposes  of  jus- 
tice. Brown  v.  Brown,  31  N.  Y.  Supp.  650, 
652,  83  Hun,  160. 

TBUSTEE  nr  BANKBUPTCT. 

The  position  of  a  trustee  in  bankruptcy 
is  a  peculiar  one.  He  takes  the  place  of  the 
bankrupt,  being  vested  by  operation  of  law 
with  the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt,  and,  with  ref- 
er^ice  to  pending  suits,  is  treated  like  any 
other  person  who  acquires  title  pendente  lite. 
As  such,  he  is  bound  by  a  judgment  subse- 
quently rendered,  unless,  by  a  direct  pro- 
ceeding before  the  court  rendering  it,  he  can 
have  it  set  aside.    He  may  also  be  said  to 


represent  the  creditors,  and  is  a  trustee  with 
limited  powers,  and  must  look  to  the  provi- 
slons  of  the  bankrupt  law  not  only  as  the 
source  of  his  power,  but  also  for  the  manner 
of  its  exercise.  Belcher  Land  Mortg.  Co.  ▼. 
Bush  (Tex.)  67  S.  W.  444^  446. 

The  trustee  in  bankruptcy  peculiarly  rep- 
resents the  creditors  of  the  bankrupt,  and 
his  claims  to  property  are  essentially  in  their 
behalf.  Arnold  v.  Bastin's  Trustee,  76  S.  W. 
855,  860,  26  Ky.  Law  Bep.  885. 

A  trustee  in  bankruptcy  is  an  ofileer  of 
the  court,  who  has  inquisitorial  powers  giv- 
en him  by  the  court,  and  the  court  regaxds 
him  as  its  officer,  and  he  is  to  hold  moneys 
in  his  hands  in  trust  for  its  equitable  distiir 
bution  among  creditors.  In  re  Myers  (U.  8.) 
99  Fed.  691,  694. 

A  trustee  in  bankruptcy,  under  the  bank- 
rupt act,  is  an  officer,  and,  in  a  certain  re- 
stricted sense^  an  officer  of  the  court  But  he 
is  not  an  officer  of  the  court  in  any  such 
sense  as  a  receiver.  He  takes  the  legal  title 
to  the  property,  and  in  respect  to  suits  stands 
in  the  same  general  position  as  a  trustee  of 
an  express  trust  or  an  executor.  In  re  Smith 
(U.  8.)  9  Am.  Bankr.  Bep.  603,  21  Fed.  1014. 

TKU8TMB  nr  nrSOLVENOT. 

As  personal  representative^  see  'Vetmnt- 
al  Bepresentative." 

TBUSTEE  OF  EXPBE88  TB178T. 

A  person  with  whom  or  in  whose  name  a 
contract  Is  made  for  the  benefit  of  another 
is  a  "trustee  of  an  express  trust,"  within  the 
meaning  of  the  provision  that  such  a  person 
may  sue  without  joining  with  him  the  per- 
sons for  whose  benefit  the  acticm  Is  prose- 
cuted. Code  Civ.  Proc.  Gal.  1903,  |  369;  Bev. 
St  Utah  1898,  {  2902;  Code  Civ.  Proc  N.  Y. 
1^,  I  449;  Ballinger's  Ann.  Codes  &  SL 
Wash.  1897,  |  4825;  Wright  v.  Tinsley,  80 
Mo.  389,  395;  Muncie  Natural  Gas  Co.  t. 
City  of  Muncie,  66  N.  B.  436,  442,  160  Ind, 
97,  60  L.  B.  A«  822;  Hastings  v.  Gwyno,  12 
Wis.  671. 

The  term  'trustee  of  express  trust,  ••  in 
the  Code  provision  authorizing  a  trustee  of 
an  express  trust  to  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action 
is  prosecuted,  means  a  trustee  created  by  ex- 
press agreement  to  that  effect,  or  something 
which  in  law  Is  equivalent  to  such  an  agree- 
ment. In  every  case  the  trust  must  be  ex- 
pressed by  some  agreement  of  the  parties^ 
not  necessarily,  perhaps,  In  writing,  but 
either  written  or  verbal,  according  to  the  na- 
ture of  the  transaction.  Bobbins  v.  Deverlll, 
20  Wis.  142,  148. 

The  cashier  and  custodian  of  the  funds 
of  a  bank  which  is  not  incoiporated,  but 
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merely  a  partnership,  of  which  such  cashier 
Is  a  member,  who  habitually  makes  contracts 
for  the  bank,  may  sue  on  such  contract  in 
his  own  name  in  behalf  of  the  bank;  he  be- 
ing a  tnistee  of  an  express  trust  Mer- 
chants' Bank  ▼.  McClelland,  13  Pac  723,  724, 

9  Colo.  608. 

One  with  whom  a  contract  for  the  car- 
riage of  goods  is  made,  and  who  is  described 
therein  as  the  consignor  or  consignee  and  sole 
owner,  although  not  in  fact  the  owner,  is  a 
trustee  of  an  express  trust  Waterman  y. 
Chicago,  M.  &  St  P.  Ky.  Co.,  21  N.  W.  611, 
613,  61  Wis.  464,  50  Am.  Rep.  146. 

A  trustee  of  an  express  trust  is  a  person 
with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another.  Thus,  where 
a  plaintiff  bid  in  property  and  received  a 
certificate  of  sale,  and  the  sheriff's  deed  for 
the  same  issued  in  his  own  name  as  between 
him  and  the  bank  for  which  he  purchased, 
he  was  a  trustee  of  an  express  trust  Walker 
V.  McCnsker,  12  Pac  723,  725,  71  CaL  6d4. 

Where  one  transfers  a  claim  to  an  attor- 
ney for  collection,  with  directions  to  the  attor- 
ney to  apply  the  proceeds  to  demands  held  by 
the  attorney  for  collection  against  the  party 
transferring  the  claim,  the  attorney  holds  the 
claim  as  trustee  of  an  express  trust  Wynne 
▼.  Heck,  92  N.  O.  414,  416. 

A  written  order  by  the  owner  of  person- 
al property,  authorizing  plaintiff  to  dispose 
of  it  and  collect  the  proceeds,  does  not  con- 
stitute plaintiff  a  trustee  of  an  express  trust 
Swenson  t.  Kleinschmidt,  26  Pac  108,  109, 

10  Mont  47S. 

Const  1874  provides  that  the  homestead 
shall  not  be  exempt  from  execution  on  Judg- 
ments rendered  "against  executors,  admin- 
istrators, guardians,  receivers,  attorneys  for 
money  collected  by  them,  and  other  trustees 
of  an  express  trust  for  moneys  due  in  their 
official  capacity."  Held,  that  since  all  the 
specific  classes  therein  named  were  persons 
holding  money  exclusively  for  the  benefit  of 
others,  and  since  the  relation  between  them 
and  those  for  whom  they  held  was  in  each 
case  one  of  confidence  and  trust,  the  "other 
trustees  of  an  express  trust"  mentioned  must 
refer  to  the  same  class  of  trustees,  and  there- 
fore, where  an  attorney  became  surety  on  his 
cHenf  B  bond  to  relieve  his  client's  money 
from  garnishment  and  received  the  money 
until  the  suit  was  decided,  and  converted  it 
he  could  not  be  said  to  hold  it  as  a  trustee 
of  an  express  trust  Sanders  v.  Sanders,  20 
S.  W.  617,  518,  66  Ark.  685. 

Ageat. 

An  agent  to  whom  goods  are  assigned  for 
Ms  principal,  and  who  has  no  pecuniary  inter- 
est in  them  l)eyond  his  lien  for  commission, 
and  who  has  contracted  with  the  common 
carrier  for  their  deliveiy,  is  a  trustee  of  an 


express  trust  Wolfe  v.  Missouri  Pac.  Ry. 
Co.,  11  a  W.  40,  61,  97  Mo.  473,  3  L.  B.  A. 
539,  10  Am.  St  Rep.  331. 

An  agent  who  collected  money  belonging 
to  his  principal,  and  delivered  it  to  an  ex- 
press company,  and  paid  the  charges  for  car- 
rying and  delivering  the  money  to  another 
agent  was  a  '^trustee  of  an  express  trust" 
and,  as  such  trustee,  such  agent  may  main- 
tain an  action  against  the  express  company  to 
recover  such  money  on  the  company*s  failure 
to  deliver.  Snider  v.  Adams  Bxpress  Co.,  77 
Mo.  528,  626. 

An  agent  who  takes  a  contract  for  the 
benefit  of  his  principal  in  his  own  name  is 
within  Gen.  St  Minn.  1878,  c  66,  8  28,  allow- 
ing a  trustee  of  an  express  trust  to  sue  in 
his  own  name.  Cremer  v.  Wimmer,  42  N. 
W.  467,  40  Minn.  611. 

The  executive  agent  of  a  corporation  who 
transacts  business  in  his  own  name  is  the 
trustee  of  an  express  trust  and  may  sue, 
without  Joining  the  corporation.  Albany  ft 
R.  Iron  ft  Steel  Co.  v.  Lundberg,  7  Sup.  Ct 
058,  060,  121  U.  8.  451,  80  L.  Bd.  982. 

An  agent  of  a  mowing  machine  company, 
who  contracts  to  sell  and  sells  mowing  ma- 
chines for  the  company,  is  a  trustee  of  an 
express  trust  and  hence  may  sue  on  the 
contract  in  his  own  name.  Davis  v.  Reyn- 
olds (N.  Y.)  48  How.  Prac  210,  212. 

Aasisaee* 

An  assignee  in  bankruptcy  is  the  trus- 
tee of  an  express  trust  expressly  authorized 
to  sue  by  Code,  f  817.  Reade  v.  Waterhouse, 
62  N.  Y.  587,  689. 

An  assignee  for  the  benefit  of  creditors 
Is  a  trustee  of  an  express  trust  That  the 
duties  of  the  assignee,  in  disposing  of  the 
trust  estate,  are  regulated  by  law,  rather  than 
by  the  express  terms  of  the  deed  of  assign- 
ment, does  not  render  the  trust  any  less  an 
express  one  Caldwell  v.  Matthewson,  45 
Pac  614,  615,  57  Kan.  25& 

Assignee  of  eoUateraL 

One  to  whom  a  bond  and  mortgage  were 
assigned  as  collateral  security  is  a  trustee 
of  an  express  trust  and  may  maintain  an 
action  to  foreclose  the  mortgage  without  Join- 
ing his  assignor  as  a  party  thereto.  Chew  v. 
Brumagen,  80  U.  S.  (13  Wall)  407,  502,  20 
U  Ed.  663. 

OoBunittee  of  Imtatle. 

The  committee  of  the  estate  and  person 
of  a  lunatic  is  not  the  trustee  of  an  express 
trust  and  therefore  the  committee  cannot  in- 
stitute an  action  in  his  own  name,  but  the  ac^ 
tion  must  be  brought  in  the  name  of  the 
lunatic.  Burnet  v.  Bookstaver  (N,  Y.)  10 
Hun,  481,  484. 
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Grantee. 

Where  land  has  been  conveyed  to  one  by 
deed  for  the  benefit  of  another,  he  is  a  trustee 
of  an  express  trust,  and  the  proper  person 
to  bring  an  action  under  it  in  behalf  of  the 
beneficiary.  Brown  v.  Cherry  (N.  Y.)  66  Barb. 
635,  640,  88  How.  Praa  852,  357. 

Guardian. 

A  guardian  appointed  by  the  probate 
court  under  the  act  providing  for  the  appoint- 
ment, and  prescribing  the  duty  of  guardians, 
is  not  a  trustee  of  an  express  trust,  and  hence 
is  not  authorized  to  bring  an  action  for  the 
benefit  of  his  ward  in  his  own  name.  Fox 
V.  Minor,  82  Cal.  Ill,  116,  91  Am.  Dec  666. 

A  guardian  is  not  the  trustee  of  an  ex- 
press trust,  against  whom  limitations  will 
not  run.  Harris  v.  Calvert,  44  Pac.  25^  29, 
2  Kan.  App.  749. 

Insvred. 

One  who  has  Insured  his  life  for  the  ben- 
efit of  another  is  a  trustee  of  an  express 
trust,  and  may  bring  an  action  on  the  policy 
without  joining  the  beneficiary.  Kerr  v. 
Union  Mut.  Life  Ins.  Co.,  69  Hun,  893,  397, 
23  N.  Y.  Supp.  619. 

A  trustee  of  an  express  trust,  within 
Code,  (  113,  who  is  expressly  authorized  to 
sue  without  joining  the  beneficiary,  includeci 
a  person  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another; 
and  under  an  insurance  policy  payable  to  the 
personal  representatives  of  insured — ^the  sum 
specified  to  be  for  the  benefit  of  his  wife — 
such  representatives  were  trustees  of  an  ex- 
press trust  Greenfield  v.  Massacbusetti  Mut 
Life  Ins.  Co.,  47  N.  Y.  430,  435. 

Ofiloer  of  fraternal  orcanlBatlon. 

One  who  takes  upon  himself  an  office  in 
a  fraternal  and  benevolent  organization,  the 
duties  of  which  office,  as  set  forth  in  its  print- 
ed or  written  by-laws  or  regulations,  are  to 
collect  the  moneys  of  such  organization  and 
pay  them  over  to  another  of  its  officers,  is 
the  trustee  of  an  express  trust  and  hence 
liable,  under  Gen.  St  1897,  c.  100,  §  95,  for 
the  embezzlement  of  the  moneys  collected  by 
him.  State  v.  Campbell,  62  Pac.  454,  455,  69 
Kan.  24& 

Payee. 

Where  a  note  te  payable  to  one  for  the 
benefit  of  another,  such  payee  is  a  '^trustee 
of  an  express  trust"  within  Practice  Act,  f 
6,  and  entitled  to  sue  on  the  note.  Winters 
V.  Rush,  84  Cal.  186,  13a 

An  administrator  to  whom  a  promissory 
note  Is  given,  payable  to  him  by  name,  with 
the  addition  of  his  office  as  administrator, 
after  he  has  resigned  the  office,  and  an  ad- 
ministrator de  bonis  non  is  appointed,  is,  as 
to  such  note^  a  trustee  of  an  express  trust; 


and  may  sue  upon  such  note  in  his  own 
name.  Harney  v.  Ducher,  15  Mo.  89,  93,  55 
Am.  Dec.  181. 

Where  a  note  was  made  payable  to  W.  or 
any  authorized  agent  of  a  certain  college, 
**for  the  endowment  of  said  college,"  W.  was 
the  trustee  of  an  express  trust  within  the 
meaning  of  section  6  of  the  practice  act  ao- 
thorizing  a  trustee  of  an  express  trust  to 
bring  an  action  in  his  own  name.  Winters  v. 
Bush,  34  Cal.  136,  13& 

The  agent  of  a  foreign  corporation,  to 
whom  a  subscription  note  is  made  payable, 
as  executive  agent  of  the  company,  for  stock 
of  the  corporation  to  be  issued  to  the  signer, 
is  a  trustee  of  an  express  trust  within  Code, 
§$  111,  113.  Considerant  v.  Brisbane,  22  N. 
Y.  889,  892. 

An  action  on  a  note  payable  to  plaintiffs, 
as  agents  of  a  syndicate,  may  be  maintained 
by  the  plaintiffs  In  their  own  name,  as  trus- 
tees of  an  express  trust;  such  action  being 
authorized  by  the  Code.  Coffin  v.  President 
Grand  Rapids  HydrauUc  Co^  82  N.  B.  1076. 
1078, 136  N.  Y.  655. 

People  or  state. 

Where  a  bond  of  a  trustee  was  given  to 
the  people  of  the  state  for  the  benefit  of  those 
interested  in  the  trust  estate,  the  people  were 
"a  trustee  of  an  express  trust"  within  Code, 
§  113,  authorizing  suit  to  be  brought  in  tlie 
name  of  such  a  trustee.  People  v.  Norton, 
9  N.  Y.  176, 179. 

In  Code  Civ.  Proc.  |  369,  authorizing  a 
trustee  of  an  express  trust  to  sue  without 
Joining  with  him  the  person  for  whose  bene- 
fit the  action  is  prosecuted,  it  is  provided 
that  a  person  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another  is 
a  trustee  of  an  express  trust  within  the 
meaning  of  this  section.  The  state  may  brin^ 
an  action  on  the  official  bond  of  a  collector  of 
license  taxes,  which  bond  was  made  payable 
to  the  state.  People  v.  Stacy,  16  Paa  192, 
198,  74  Cal.  373. 

Under  a  statute  authorizing  trustees  of 
an  express  trust  to  sue  without  joining  with 
them  the  person  for  whose  benefit  the  actiou 
was  brought  and  declaring  that  a  trustee  of 
an  express  trust  shall  be  construed  to  in- 
clude a  person  with  whom  or  in  whose  name 
a  contract  \b  made  for  the  benefit  of  another* 
the  state  may  bring  an  action  on  a  recog- 
nizance for  a  criminal  action  which  is  made 
out  in  the  name  of  the  state,  though  the  mon- 
ey recovered  belongs  to  the  county  in  which 
the  party  was  held  to  stand  trial,  and  not  to 
the  state.  State  v.  Wettstein,  25  N.  W.  84, 
88,64  Wi&  284. 

ReeeiTov. 

A  receiver  is  not  a  trustee  of  an  express 
trust  State  ex  leL  Ficbtenkamm  ▼•  Qamb«» 
68  Mo.  289,  297. 
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TKUSTIUSS  OF  THE  POOB. 

Trustees  of  the  poor  are  not  private  par- 
tle&  They  are  public  officers,  and  hence, 
wiiere  they  are  defendants  in  an  action,  and 
attending  as  witnesses  in  behalf  of  the  corpo- 
ration, with  no  private  interest  therein,  they 
are  entitled  to  witness  fees.  Taylor  v.  Trus- 
tees of  the  Poor  of  Newcastle  Ck)anty  (DeL) 
40  Aa  11& 

TBU8TEE  PSOOES8. 

^Trustee  process"  is  the  name  by  which 
the  process  corresponding  to  garnishment  Is 
k3M>wn  in  Biassachusetts.  White  v.  Simpson, 
18  South.  161, 153, 107  Ala.  886;  Pennsylvania 
R.  Co.  V.  Rogers,  44  8.  B.  300,  802,  62  W.  Va. 
450,  62  L.  R.  A.  17a 

The  term  '^trustee  process"  is  tlie  term 
generally  employed  in  the  Northeastern  states 
to  designate  garnishment  proceedings.  It  is 
so  used  in  Rhode  Island.  In  some  states  it  is 
called  ^factorizing."  In  the  one  case  the  par- 
ty in  possession  is  called  the  ''trustee,"  in  the 
other  the  "factor."  Cross  v.  Brown,  83  Atl. 
147,  157,  Id  R.  I.  220. 

•^Trustee  process,"  or  'process  of  foreign 
attachment  or  garnishment,"  is,  so  far  as  it 
relates  to  the  trustee,  an  attachment  of  the 
property  tn  bis  hands,  and  a  summons  to  him 
to  appear  at  court  Creed  v.  Oilman,  48  N. 
E.  778,  160  Mass.  562. 

A  trustee  process  is  in  the  nature  of  the 
proceeding  in  rem.  It  is  a  sequestration  of 
the  debt  due  from  the  trustee  in  order  that 
It  may  be  devoted  to  the  payment  of  one  to 
whom  the  trustee's  creditor  is  himself  indebt- 
ed. Lancashire  Ins.  Co.  v.  Corbetts,  46  K.  B. 
631,  634,  165  IlL  502.  36  Ll  R.  A.  640,  56  Am. 
St  Rep.  275. 

The  trustee  process,  or  the  name  by 
which  the  process  for  responding  to  a  gar- 
nishment Is  known  in  Massachusetts,  will 
operate  as  a  species  of  compulsory  assign- 
ment, by  which  a  creditor  may  obtain  that  by 
operation  of  law  which  his  debtor  might  vol- 
untarily assign  to  him  in  payment  of  his  debt 
White  V.  Simpson,  18  South.  151, 153. 107  Ala. 
88a 

The  trustee  process  is  an  equitable  pro- 
ceeding, and,  where  an  assignee  has  been  ap- 
pointed«  and  no  creditors  have  proved  their 
claims  within  the  prescribed  time,  creditors 
cannot  reach  the  funds  in  the  hands  of  the 
assignee  by  trustee  process.  Tucker  v.  Chick, 
87  Aa  672,  673,  67  N.  H.  77. 

TBUSTEETS  SAI& 

As  Judicial  sale,  see  "Judicial  Sale.** 

TRU8TOB. 

The  person  whose  confidence  creates  the 
trust  is  called  the  "trustor."   Civ.  Code  M(»t 


1895,  $  2953;  Civ.  Code  Cal.  1908,  |  2218; 
Rev.  Codes  N.  I>.  1809,  |  4257;  Civ.  Code 
S.  D.  1903,  f  1610;  Oolton  v.  Stanford,  23 
Pac  16,  20,  82  Cal.  351,  16  Am.  St  Rep.  137. 

A  trustor  is  one  who  gives  a  deed  of  trust 
by  way  of  a  mortgage.  Stephens  v.  Clay,  30 
Pac.  43,  44^  17  Colo.  480,  31  Am.  St  Rep. 
328. 


TRUTH. 

See  "Whole  Truth." 

<rrruth,"  as  applied  to  the  doctrine  of 
Christian  science,  is  that  which  is  always  the 
same,  and  can  never  change;  the  one  Supreme 
Being;  the  All  Powerful;  that  which  created 
all  things  that  are;  He  who  made  all  that 
was  made,  and  made  it  good,  as  is  said  in 
EUs  word.  State  v.  Buswell,  58  N.  W.  728^ 
730,  40  Neb.  158^  24  L.  R.  A.  68. 

"According  to  the  best  lexicographers  of 
our  language — at  least,  in  this  country — ^the 
words,  'truth,*  'veracity,*  and  'honesty'  are 
almost  synonymous;  very  nearly  the  same 
definitions  being  given  to  each  of  the  words. 
Truth  is  so  nearly  allied  to  honesty  and  mor- 
al soundness,  it  seems  to  us,  that  where  a 
witness  has  testified  in  chief  that  the  reputa- 
tion of  a  person  for  truth  and  veracity  is 
good,  it  is  competent  to  ask  him  on  cross- 
examination  if  he  has  not  heard  of  a  certain 
matter  which  would  seriously  effect  the  rep- 
utation of  the  party  for  honesty  and  moral 
soundness,  as  being  necessarily  inconsistent 
and  at  variance  with  the  reputation  he  has 
given  the  party."  Wachstetter  v.  State,  09 
Ind.  290-297,  60  Am.  Rep.  94. 

Faet  distlnB«l8l&ed« 

A  "truth,"  in  pleading,  is  ttie  legal  prin- 
ciple which  declares  or  governs  the  facts  and 
their  operation  and  effect,  and  is  widely  dif- 
ferent from  a  "fact"  which,  in  pleading,  is 
a  circumstance,  act  event  or  incident 
though  the  terms  "fact"  and  "truth."  in 
common  parlance,  are  often  used  as  synony- 
mous. Drake  v.  Cockrof  t  (N.  Y.)  1  Abb.  Prac 
203,205. 

TBUTHFUIiKEBS. 

The  word  "truthfulness,"  as  used  in  an 
application  for  insurance,  wherein  the  appli- 
cant warrants  the  truthfulness  of  his  state- 
ments, should  be  construed  to  mean  accord- 
ing to  the  knowledge  and  information  pos- 
sessed by  the  applicant.  The  word  is  sus- 
ceptible of  this  meaning,  and  since  the  law 
does  not  favor  forfeitures,  or  a  construction 
of  an  application  or  a  medical  examination 
which  renders  the  statements  warranties, 
with  harsh  and  inequitable  results,  that 
meaning  should  be  applied.  Jennings  v.  Su- 
preme Council  of  Loyal  Additional  Ben. 
Ass'n,  81  N.  Y.  Supp.  80, 100,  81  App.  Div.  76. 
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TRY. 

An  arerment  that  another  tried  to  do 
anything.  Implying  physical  effort,  is  the 
equivalent  of  saying  that  he  attempted  to 
do  it  In  an  action  for  slander,  a  count  aver- 
ring that  defendant  feloniously  and  mali- 
ciously charged  plaintiff,  in  the  presence  of 
others,  with  having  tried  to  steal,  but  could 
not,  is  equivalent  to  charging  him  with  an 
attempt  to  commit  larceny,  and  such  a  charge 
is  actionable  per  se.  Bordeaux  v.  Davis,  58 
Ala.  611,  612. 

A  record  showing  that  the  Jurors  were 
tried  in  the  manner  required  by  law  Imports 
that  the  Jurors  were  tested  as  to  their  fitness 
and  qualification.  Ohio  River  Railroad  Co. 
V.  Blake,  18  S.  E.  957,  958.  38  W.  Va.  718. 

A  statement  in  the  record  on  appeal 
that  the  Jury  was  sworn  to  try  the  issues 
was  of  no  effect  where  the  record  also  show- 
ed that  the  parties  proceeded  to  trial  with- 
out a  replication  to  the  plea  of  set-off,  as 
there  was  no  issue.  Reagan  v.  Irvln,  26  Ark. 
86,88. 

TUG. 

As  boat,  see  ''Boat.** 

As  common  carrier,  see  "Common  Car- 
rier." 

TUITION. 

Tuition  is  the  charge  made  for  instruc- 
tion, rather  than  a  rent  for  use  of  buildings 
in  which  Instruction  is  Imparted.  Linton  v. 
Lucy  Cobb  Institute^  45  S.  B.  53,  55,  117  Ga. 

e7a 

'*Tuition,"  as  used  in  Rev.  St  8  388^  pro- 
viding that  no  student  who  shall  have  been  a 
resident  of  the  state  for  one  year  next  pre- 
ceding his  admission  shall  be  required  to  pay 
any  fees  for  tuition  in  the  university,  con- 
strued not  to  Include  incidental  expenses, 
and  hence  students  may  be  charged  therefor 
without  regard  to  the  statute.  State  v.  Re- 
gents of  the  University  of  Wisconsin,  11  N. 
W.  472,  478,  64  Wis.  159. 

Laws  1898,  c.  175,  providing  that,  on  the 
death  of  one  parent,  the  surviving  parent 
may  by  will  dispose  of  the  custody  and  tui- 
tion of  an  Infant  child.  Includes  guardianship 
of  the  estate  as  well  as  of  the  person.  In  re 
Zwlckert,  26  N.  Y.  Supp.  773,  774,  5  Misc. 
Rep.  272. 

TUMBLE  STUFF. 

"Tumble  stuff"  is  used  in  the  mining  law 
to  designate  that  superficial  deposit  on  the 
earth's  surface  which  is  movable,  as  con- 
trasted with  the  immovable  mass  that  lies 
below.  Stevens  v.  Williams  (U.  8.)  23  Fed. 
Cas.  44. 


TUMBREL 

A  '^tumbrer  was  an  instrument  of  pun- 
ishment known  to  the  ancient  common  law, 
by  which  a  woman  convicted  of  being  a 
common  scold  was  punished  by  being  plun- 
ged into  the  water.  Lord  Coke  says  that,  in 
law,  "it  signlfieth  a  stool  that  falleth  down 
into  a  pit  of  water  for  the  punishment  of  the 
party  in  it"  United  states  v.  Boyall  (U.  a) 
27  Fed.  Cas.  907,  90a 

TUMULT. 

Rev.  St  c.  113,  declares  that  no  perscm 
shall  make  any  "brawl  or  tumult**  In  a 
street,  lane,  alley,  or  public  place.  Held,  that 
the  Legislature  intended  to  provide  a  punish- 
ment for  one  offense;  brawl  and  tumult  be- 
ing relative  terms,  the  one  employed  to  ex- 
press the  meaning  of  the  other.  State  v. 
Perkins,  42  N.  H.  464,  465. 

TUMinLTUOUS  ASSEMBLT. 

"Tumultuous"  means  conducted  with  dis- 
order; noisy,  confused,  boisterous,  disorder- 
ly, as  a  tumultuous  assembly  or  meeting.  Ky. 
St  f  8,  makes  any  city  liable  for  injury  to 
proper^  by  any  riotous  or  tumultuous  assem- 
blage of  people,  etc.  In  an  action  for  dam- 
ages alleged  to  have  been  inflicted  by  such 
an  assembly,  it  was  insisted  for  the  city 
that  the  words  "tumultuous  assemblage"  re- 
ferred only  to  an  unlawful  assembly,  bent  on 
evil,  such  as  a  mob,  and  that  it  should  not 
be  held  to  apply  to  a  crowd  of  merrymakers 
celebrating  the  advent  of  Christmas,  which 
was  in  fact  the  assemblage  that  inflicted  the 
injury  complained  of  in  the  case.  It  was, 
however,  held  that  the  purpose  of  the  as- 
sembly, or  the  aim  that  it  had  primarily  in 
view,  was  not  material,  if  it  was  in  fact 
tumultuous,  and  that  as  a  matter  of  fact,  an 
assemblage  of  1,000  people  in  the  main  street 
of  a  city,  obstructing  the  use  of  the  street, 
and  discharging  bombs,  skyrockets,  Roman 
candles,  and  other  missiles  loaded  with  pow^- 
erful  explosives,  at  private  property,  endan- 
gering life  and  preventing  the  use  of  the 
street  for  purposes  of  business,  was  a  tu- 
multuous assembly.  City  of  Madlsonville  t. 
Bishop,  67  S.  W.  269,  270,  118  Ky.  106^  57  Lw 
R.  A.  180. 

TUNNEL  CLAIM. 

A  tunnel  location  has  been  called  a  '*tun- 
nel  claim"  by  the  highest  Judicial  authority, 
and  it  seems  that  a  valid  tunnel  location 
may  inure  to  the  benefit  and  protection  of 
mineral  lodes  discovered  in  such  tunnel.  El- 
let  V.  Campbell,  33  Pac  521,  625,  18  Colo. 
510. 


TUJIJUSIi  BIGHT. 

A  tunnel  right  through  a  specific  piece  of 
ground  is  a  right  to  enter  upon  and  occupy 
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the  gronBd  tor  the  pui^ie  of  protecuttng 
work  In  the  tunnel,  and  te  extract  therefrom 
waste  rock  or  earth  necessary  to  complete 
the  running  of  the  tunnel,  and  making  such 
use  thereof  after  completion  as  may  be  nec- 
essary to  work  the  mining  ground  or  lode 
owned  by  the  party  running  the  tunnel;  and, 
by  implication,  a  grant  of  a  tunnel  right  car- 
ries with  it  the  right  to  dump  waste  rock 
and  earth  on  land  owned  by  the  grantors  at 
the  time  of  the  conveyance  of  the  tunnel 
right  Scheel  y.  Alhambra  Mining  Ck>.  (U.  &) 
79  Fed.  821,  82S. 

TURBARY. 

See  '^Common  of  Turbary.** 


TURKEY. 

An  indictment  for  stealing  two  **tur- 
keys"  was  not  supported  by  evidence  of  the 
theft  of  two  "dead  turkeys"  stolen  from  a 
larder.    Rez  v.  HaUoway,  1  Oarr.  ft  P.  128. 


TURN  OUT. 

"Turn  out,"  as  used  in  a  receipt  given  to 
an  administrator  by  an  assignee  of  claims 
against  the  estate,  providing  that  if  it  should 
turn  out  that  the  assignee  had  received  more 
than  was  due,  or  that  there  were  prior  liens, 
he  would  refund  the  overpayment,  meant 
when  those  facts,  if  existing,  were  discoveiv 
ed  by  the  administrator,  or  might  have  been 
discovered  with  reasonable  diligence.  Eller 
V.  Church,  28  S.  B.  364, 121  N.  G.  268. 

An  old  field,  that  had  formerly  been 
cleared,  inclosed,  and  cultivated,  but  of 
which  the  fences  are  down,  and  the  land 
grown  up  in  broom  sedge  and  pine  bushes, 
is  said  to  be  "turned  out,"  in  the  common 
parlance  of  the  country.  Hall  v.  Oanford,  60 
N.  C.  8,  4. 

Act  Feb.  26,  1817,  providing  that  a  wife 
may  secure  a  divorce  from  her  husband  In 
case  he  shall  "turn  her  out  of  doors,"  does 
not  apply  to  an  instance  where  she  is  not 
ejected  by  force,  or  compelled  to  leave  be- 
cause of  a  threat  to  employ  it,  and  a  reason- 
able apprehension  that  it  would  be  used 
against  her,  or  a  refusal  to  receive  her  upon 
demand  that  she  should  be  taken  into  her 
husband's  house  as  a  wife,  or  an  emphatic 
refusal  to  allow  her  to  remain  after  she 
had  returned,  accompanied  by  the  declaration 
that  she  wished  to  remain  and  conduct  her- 
self as  a  wife  should  do,  or  where  the  facts 
do  not  show  a  lustification  on  the  part  of  the 
wife  in  withdrawing  from  the  house  of  her 
husband.    Appeal  of  Sower,  89  Pa.  173,  181. 

Asilde  traelu 

The  words,  "turn-outs,  switches,  and 
sidings,  in  relation  to  railroads,  are  of  mod- 


em growth,  and  not  only  in  early  use,  but  in 
the  dictionaries,  are  treated  as  to  some  extent 
interchangeable.  Webster  defines  a  turn-out 
as  a  short  side  track  on  a  railroad,  which 
may  be  occupied  by  one  train  while  another 
is  passing  on  a  main  track;  a  siding.  Ap- 
peal of  River  Front  R.  Co.,  19  Atl.  856,  357, 
188  Pa.  184. 

A  turn-out  is  a  short  railroad  side  track, 
upon  which  one  train  may  be  shunted  to  per- 
mit another  to  pass  on  the  main  track;  a 
short  side  track  on  a  railway,  designated  to 
enable  one  train  to  pass  another.  A  statute 
authorizing  a  railroad  to  take  lands  for  the 
construction  of  turn-outs  does  not  authorize 
it  to  take  lands  for  the  construction  of  an- 
other main  line  adjoining  its  constructed 
road.  Erie  R,  Go.  v.  Steward,  70  N.  Y.  Supp. 
698,  700,  61  App.  Dlv.  480. 

Freightyards  containing  460  acres,  op- 
erated as  one  yard,  are  not  turn-outs  or 
switches,  as  those  terms  are  understood  by 
railroad  men  in  railway  parlance.  People  v. 
New  York  Cent  &  H.  R.  Ck>.,  61  N.  B.  812, 
814,  166  N.  Y.  670. 

TUBH-OUT  ROAD. 

A  turn-out  road  la  a  road  used  tempoi> 
arily  by  the  public  in  consequence  of  a  tem- 
porary obstruction  of  a  public  road.  Such  a 
road,  which  is  not  made  a  public  road  as  re- 
quired by  statute,  or  acquired  by  the  public 
by  prescription  or  dedication,  is  not  a  public 
road,  within  Or.  CJode,  8  4095,  providing  for 
the  punishment  of  one  who  discharges  a  gun 
or  any  other  kind  of  firearm  along  or  across 
a  public  road.  McDade  v.  States  11  South. 
375,  376,  96  Ala.  28. 

TURNING  ROW. 

A  turning  row  is  a  strip  of  unplowed 
ground  lying  between  plowed  fields  on  eacl? 
side,  and  upon  which  the  teams  used  In  cul- 
tivating the  fields  are  turned  around.  Lan- 
gan  V,  Whalen  (Neb.)  98  N.,W.  893. 

TURNPIKL 

See  "Public  Turnpike." 

The  word  "turnpike"  does  not  mean 
road,  but  gate — such  as  are  used  to  throw 
across  the  road  to  obstruct  travelers,  car- 
riers, and  the  like,  until  the  tolls  are  collect- 
ed. A  road  is  termed  a  turnpike  road  not 
because  of  its  form  or  of  the  material  of 
which  it  is  composed,  but  because  of  the 
form  and  character  of  the  gates  placed  on 
the  road  to  obstruct  the  passage  of  travelers 
until  they  have  paid  the  tolls  always  col- 
lected on  such  roads.  Jersey  City  &  B.  P. 
Plank-Road  Co.  t.  Haight,  30  N.  J,  Law  (1 
Vroom)  443,  446. 
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A  turnpike  is  a  highway,  differing  nei- 
ther In  responBiblllty  for  proper  maintenance, 
nor  in  any  other  particular,  from  an  ordinary 
highway,  save  in  the  mode  of  constructing 
and  maintaining  it  It  is  regarded.  In  law, 
as  a  public  easement,  and  not  as  private 
property.  State  ex  rel.  Allison  y.  Hannibal 
and  Ralls  County  Gravel  Road  CJo.,  89  S,  W. 
910,  912,  138  Mo.  332,  36  L.  R.  A.  457. 

A  turnpike  road  is  a  road  having  toll- 
gates  or  bars  on  it,  and  on  which  tolls  are 
collected.  Northam  Bridge  Oow  v.  London 
Ry.,  6  M.  &  W.  428,  489. 

A  turnpike  road  is  a  road  which  U  pri- 
vate property,  and  is  subject  to  be  traveled 
over  on  condition  of  first  paying  such  stipu- 
lated sum  as  Is  prescribed  by  the  Legisla- 
ture. Bradshaw  v.  Rodgers  (N.  Y.)  20  Johns. 
108,  105. 

Whether  a  road  Is  a  turnpike  road  Is  a 
question  depending  on  whether  It  U  a  road 
maintained  by  tolls  payable  by  passengers, 
and  not  whether  It  Is  an  important  road  or 
not  No  amount  of  traffic  can  make  a  road 
a  turnpike  road.  Reg.  v.  East  &  West  L  D. 
Ry.  Co..  2  Ellis  &  Bl.  464,  472. 

Whenever  the  word  "turnpike"  occurs  In 
the  act  relating  to  free  turnpike  roads.  It 
shall  be  held  and  taken  to  mean  and  Include 
all  turnpikes  and  gravel  roads  either  pur- 
chased or  constructed  by  counties,  and  which 
are  used  as  free  turnpikes  or  gravel  roads. 
Homer's  Rev.  St  Ind.  1901,  f  5106. 

Bridge* 

The  term  '•turnpike  road"  Includes  turn- 
pike bridges.  Smith  Bridge  Co.  v.  Bowman, 
41  Ohio  St  87,  62,  52  Am.  Rep.  66. 


As  m  pnblie  hlsliwmy. 

As  road  or  street,  see  **Road" 


"Street" 


Turnpikes  are  public  highways,  notwith- 
standing the  exaction  of  toll  for  passing  on 
them.  Dodge  County  v.  Chandler,  96  U.  S. 
205,  208,  24  L.  Ed.  625. 

Turnpike  roads  are,  In  point  of  fact,  the 
most  public  roads  or  highways  that  are 
known  to  exist;  and.  In  point  of  law,  they 
are  made  entirely  for  public  use,  and  the 
community  h&ve  a  public  Interest  in  their 
construction  and  preservation.  They  are  un- 
der legislative  regulation,  and  the  gates  are 
subject  to  be  thrown  open,  and  the  company 
indicted  and  fined.  If  the  road  Is  not  made 
and  kept  easy  and  safe  for  the  public  use. 
Rogers  v.  Bradshaw  (N.  T.)  20  Johns.  735^ 
742. 

Turnpikes  adopted  by  law,  and  used  for 
the  three  purposes  of  permitting  persons  to 
pass  and  repass  on  foot,  and  horseback,  and 
in  carriages,  as  public  highways,  are  public 
highways,  within  Rev.  Code,  c  34,  |  2^  pun- 
ishing with  death  robbery  in  or  near  a  pub- 


lic highway;  and  the  fact  that  the  agency 
of  Individuals  or  of  corporations  is  used  f<v 
the  purpose  of  constructing  and  keeping  In 
repair  these  kind  of  public  highways  In  no 
wise  affects  the  principle  or  policy  of  the 
statute.    State  v.  Johnson,  61  N.  0. 140,  14a. 

A  turnpike  Is  a  public  highway,  differing 
neither  in  the  responsibility  for  Its  main- 
tenance, nor  in  any  other  particular,  from  an 
ordinary  highway.  No  additional  burden  is 
imposed  on  the  servient  estate  by  changing 
a  public  highway  into  a  toUroad.  The  change 
is  not  in  the  character  of  the  servitude,  but 
in  the  method  of  sustaining  the  highway.  In 
the  one  case  It  Is  sustained  by  taxes;  In  the 
other,  by  tolls.  St  Joseph  Plankroad  Oa  t. 
Kline,  80  South.  854,  858,  106  La.  325. 

A  turnpike  road  can  be  constructed  and 
opened  under  authority  of  law  only,  and 
when  used  by  the  public  it  becomes  a  public 
highway.  It  differs  from  a  common  high- 
way in  the  fact  that  it  Is  not  constructed  in 
the  first  instance  at  the  public  expense,  and 
the  cost  of  construction  is  reimbursed  by  the 
payment  of  toll  Imposed  by  authority  of  law. 
Its  use  is  common  to  all  who  comply  with  the 
law.  Common  understanding  and  public  pol- 
icy unite  in  requiring  that  a  turnpike  he 
held  to  be  a  public  highway.  People's  Tele- 
phone ft  Telegraph  Co.  v.  President,  eta, 
Berks  ft  D.  T.  Road,  49  Atl.  284,  286,  190  Pa. 
411  (citing  Northern  Central  Ry.  Co.  v.  Com., 
90  Pa.  300,  306;  Pittsburgh,  M.  ft  Y.  B.'Oa 
V.  Com.,  104  Pa.  588). 

A  turnpike  road  Is  a  public  highway  es- 
tablished by  public  authority  for  public  xsae, 
and  is  to  be  regarded  as  a  public  easement, 
and  not  as  private  property.  The  only  dif- 
ference between  this  and  a  common  highway 
is  that,  Instead  of  being  made  at  the  public 
expense  in  the  first  Instance,  it  is  authorized 
and  laid  out  by  public  authority,  and  made 
at  the  expense  of  individuals  in  the  first  In- 
stance, and  the  cost  of  construction  and  main- 
tenance Is  reimbursed  by  a  toll  levied  by 
public  authority  for  the  purpose.  Every 
traveler  had  the  same  right  to  use  It,  pay- 
ing the  toll  established  by  law,  as  he  would 
have  to  use  any  other  public  highway.  Com- 
monwealth V.  Wilkinson,  38  Mass.  (16  Pick.) 
175,  177,  26  Am.  Dec.  654. 

Where  defendant  obtained  an  order  from 
a  board  of  auditors  fixing  his  rates,  and  giv- 
ing him  a  right  to  demand  and  receive  tolls 
from  all  persons  passing  over  a  road,  this 
right  was  a  franchise,  and  made  the  road  a 
legalized  toUroad  or  turnpike.  Such  roads 
are  public  highways.  They  are  constructed, 
like  other  highways,  for  the  convenience  of 
the  public,  in  the  hope  of  profit  to  their  pro- 
prietors. It  is  true,  yet  for  a  public  purpoae; 
and  travelers  have  a  right  to  use  them  on 
paying  the  specified  tolls.  .  People  ▼.  CKeefe, 
21  Fac  538^  589,  79  Cal.  166»  171. 
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A  tnmplke  It  a  public  hlgbway  wbich 
the  public  bave  a  rigbt  to  use  on  paying  toll. 
If  it  is  appropriated  to  some  otber  public 
Qse^  tbe  turnpike  company  would  be  entitled 
to  compensation,  and,  if  tbe  new  use  was 
essentially  different  from  tbe  old,  tbe  owner 
of  tbe  reTersion  would  also  be  entitled  to 
compensation.  Grand  Rapids,  N.  &  L.  S.  R. 
Co.  T.  Grand  Bapids  &  I.  B.  Co.,  85  Micb. 
265,  272,  24  Am.  Bep.  545. 

A  turnpike  is  a  public  bigbway,  and  no 
adverse  rigbt  to  maintain  an  inclosed  bank 
of  eartb  projecting  into  it  arises  from  mere 
lapse  of  time.  Appeal  of  Stevenson  (Pa.)  2 
Montg.  Go.  Law  Rep.  73,  80. 

Turnpike  roads  are  public  bigbways.  It 
is  tbe  franchise  of  a  citizen  to  use  tbem  free 
of  every  restriction  tbat  is  not  explicitly  im- 
posed by  tbe  Legislature.  Gelger  v.  Per- 
kiomen  &  R.  Turnpike  Road  (Pa.)  11  Montg. 
Go.  Law  Rep.  25,  27  (citing  Huntingdon,  C. 
&  I.  Turnpike  Ck).  v.  Brown  [Pa.]  2  Pen.  ft 
W.  462-464). 

A  tompike  road  is  not  a  bigbway,  wltb- 
in  tbe  meaning  of  Gen.  St.  c.  60,  I  22,  re- 
quiring towns  to  keep  in  repair  tbe  bigb- 
ways. Town  of  Nortb  Providence  v.  Dye*- 
ville  Mfg.  Co.,  18  R.  I.  45,  47. 

Xaterial  i»f  voad  ma  affe^ttns* 

A  plankroad  constructed  by  a  private 
company  and  under  legislative  autbority,  and 
dedicated  to  public  travel,  with  gates  erected 
thereon  for  tbe  collection  of  tolls,  as  a  con- 
dition of  such  travel,  la  properly  termed  a 
"turnpike  road,"  without  regard  to  tbe  ma- 
terial of  which  tbe  surface  of  the  road  may 
be  composed.  Haight  v.  Jersey  City  &  B. 
P.  Plankroad  Co.,  82  N.  J.  Law  (B  Yroom) 
449,  451. 

A  turnpike  road  is  one  which  is  repaired 
by  tolls  collected  on  it,  and  whether  it  is  so, 
or  not,  does  not  depend  on  tbe  width  or 
make  of  the  road.  Reg.  v.  East  &  West  I. 
D.  ft  B.  J.  By.  Co.,  22  Bug.  Law  ft  Bq.  118» 
U7. 

A  'turnpike  road**  means  a  macadam 
pavement  City  of  Louisville  t.  Tyler,  64 
S.  W.  415,  416,  111  Ky.  68a 

In  an  action  to  collect  toll  on  a  gravel 
road  which  at  places  was  only  8^  feet  in 
width — ^it  being  claimed  by  defendant  tbat 
the  provision  of  1  Bev.  St  1876,  p.  664, 
amending  all  acts  of  incorporation  for  the 
construction  of  plankroads  and  turnpike 
roads  by  providing,  •*where  they  are  now  re- 
quired to  construct  a  double  track,  either  of 
plank  or  of  metal,  tbe  same  may  be  changed 
to  a  single  track,  not  less  than  eight  and  a 
half  feet  in  width,*'  did  not  apply  to  gravel 
roads— tbe  court  said:  'This  construction 
of  the  statute  is,  we  think,  entirely  too  nar- 
row and  technical,  and  we  are  not  inclined 
to  adopt  it    In  Worcester's  Dictionary  a 


turnpike  road  la  defined  to  be  a  road  made 
by  individuals  or  by  a  corporatioo,  on  which 
tolls  are  collected.  This  definiti«n  is  cer- 
tainly broad  enough  to  include  gravel  roads, 
on  which,  under  the  statutes  of  this  states 
tolls  may  be  lawfully  collected.  Neff  v. 
Mooresville  ft  W.  Gravel  Boad  0>.,  66  Ind. 
279,  284. 

TURNPIKE  COHPAHT. 

A  turnpike  company  is  one  that  owns 
and  receives  toll  on  a  turnpike  road.  Jersey 
Olty  ft  B.  P.  Plankroad  Go.  v.  Haight  80 
N.  J.  Law  (1  Vroom)  448,  445. 

A  turnpike  company  is  one  w)><cb  has 
tbe  power  to  collect  tolls  from  persons  pass- 
ing over  their  roads,  and  to  enforce  tb»  col- 
lection by  erecting  turnpikes  or  gatei,  or 
both,  to  obstruct  the  passage  until  the  li'Is 
are  paid.  Haight  v.  Jersey  City  ft  tl,  ▼». 
Plankroad  Co.,  82  N.  J.  Law  (8  Vroom)  ^^, 
461. 

TUBHPIXE  GATE. 

Tollgate  lynonymous,  see  "^ollgata** 

TURPITUDE 

See  "Moral  Tarpftwla*' 

TUTOR. 

The  term  •'tutor**  la  a  name  used  In  tbe 
civil  law  to  designate  one  who  has  charge  of 
the  maintenance  and  education  of  an  infant 
Sproule  V.  Davies,  75  N.  T.  Supp.  229,  280,  60 
App.  Div.  502. 

TDTBIX. 

The  use  of  tbe  term  'tutrix"  to  distin- 
guish a  female  from  a  male  tutor  is  conven- 
tional The  terminology  of  the  Code  recog- 
nizes no  such  distinction  of  sex  in  tutorship. 
A  tutor  is  a  tutor,  whether  tbe  person  be 
man  or  woman.  Though  in  some  articles  tbe 
Code  refers  to  a  female  tutor  as  a  tutrix,  yet 
in  all  articles  prescribing  the  nature,  powers, 
and  duties  of  tutorship  it  uses  simply  tbe 
words  "tutor**  and  "tutorship,"  and  those 
provisions  apply  equally  to  female  as  to  male 
tutors.  Succession  of  Boudreaux^  7- South. 
458,  454,  42  La.  Ann.  280. 

TWENTY-ONE. 

As  used  in  Shannon's  Code,  I  4318,  pro- 
viding for  tbe  delivery  of  a  ward's  property 
to  her  upon  attaining  tbe  "age  of  twenty-one 
years,"  the  term  is  synonymous  with  "full 
age**  or  "coming  of  age,"  so  tbat  tbore  is 
nothing  in  the  statute  fixing  21  years  as  tbe 
age  at  which  a  guardian  shall  settle  with 
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wards  who  are  of  full  age  in  the  state  of 
their  domicile;  and  hence  a  minor  18  years 
of  age,  but  emancipated  by  the  law  of  her 
domicile,  is  oititled  to  a  settlement  with  her 
gaardlan  under  the  statute.  The  word 
'twenty-one^'  happens  to  be  used  in  the  stat- 
ute merely  because  that  is  the  age  of  major- 
ity at  common  law,  which  is  the  law  of  Ten- 
nessee on  that  subject;  there  being  no  stat- 
ute declarlDg  it.  Memphis  Trust  Go.  t. 
Blessing,  58  S.  W.  115,  117,  103  Tenn.  237. 

Mill.  &  V.  Oode,  I  8419,  provides  that 
every  minor,  upon  attaining  the  age  of 
"twenty-one"  years,  on  receipt  of  money, 
shall  receipt  to  the  guardian  for  the  same. 
Section  3358  provides  that  a  guardian  who 
fails  to  deliver  up  effects  of  the  ward  "upon 
majority'*  is  guil^  of  a  misdemeanor.  Held, 
that  the  term  "twenty-one"  as  used  in  sec- 
tion 3419,  should  be  construed  as  synony- 
mous with  "full  age,"  since  it  happens  to  be 
used  in  the  statute  merely  because  that  is 
the  age  of  majority  at  common  law,  which  is 
the  law  of  Tennessee  on  that  subject,  there 
being  no  statute  declaring  it;  and  hence  a 
guardian  is  not  required  to  wait  until  the 
ward  is  21  years  of  age  before  settling  with 
him,  where  the  ward  was  a  minor  domiciled 
in  another  state  and  emancipated  by  its  laws 
of  the  disabilities  of  infancy,  but  such  ward 
might  demand  and  receive  personal  property 
held  for  her  by  a  guardian  appointed  and 
resident  in  Tennessee,  as  she  will  be  regard- 
ed of  full  age  in  Tennessee  for  that  purpose. 
Woodward  v.  Woodward,  11  S.  W.  892,  898, 
87  Tenn.  (3  Pickle)  644. 


A  statute  making  the  game  of  "twenty- 
one"  a  misdemeanor,  without  further  defin- 
ing the  character  of  the  game,  is  not  suffi- 
ciently descriptive  to  create  a  crime;  for  it 
is  a  word  which  does  not  convey  a  fixed  or 
ascertainable  meaning  in  law  or  in  English. 
The  word  "twenty-one"  does  not  inform  us 
what  cUss  of  acts  there  are  which  constitute 
the  game.  A  law  is  a  rule  of  action  pre- 
scribed. A  word  which  has  no  fixed  mean- 
ing cannot  constitute  a  rule  of  action;  tot 
the  connotation  is  not  definite,  nor  does  it 
prescribe  either  to  the  public  or  to  the  courts 
what  acts  are  or  are  not  criminal.  Harland 
V.  Territory,  18  Pac.  453,  457,  8  Wash.  T. 
18L 

TWENTY-SECOND  OF  FEBRUARY. 

The  "22d  of  February"  is  a  voluntary 
holiday,  and  an  act  done  on  that  day  which 
Is  not  prohibited  by  statute  is  quite  as  ef- 
fective as  if  done  on  any  other  day.  Handy 
T.  Maddox,  87  AU.  222,  224,  85  Md.  547. 

TWICE  IN  JEOPARDY. 

See  "Jeopardy." 


TWILIGHT. 

Twilight  is  the  light  received  before  the 
rising  and  after  the  setting  of  the  son,  or 
when  the  son  is  less  than  18  degrees  below 
the  horison,  occasioned  by  the  illominatlon 
of  the  earth's  atmosphere  by  the  direct  rays 
of  the  sun  and  their  reflection  on  the  earth. 
The  length  of  twilight  necessarily  depends 
on  the  time  of  the  year  and  the  distance 
from  the  equator.  State  ▼•  Magers,  67  Pac 
197,  198.  85  Or.  520. 


TWISTED  STRAW. 

The  term  ''twisted  straw*  la  used  In 
trade  and  commerce  to  designate  the  raw 
material  used  in  makiug  straw  lacea.  A 
stock  of  rye  straw  is  split  into  two  parts,  and 
these  parts  twisted  togeth^  compose  the 
"twisted  straw"  of  commerce.  Rheimer  ▼. 
Maxwell  (U.  B.)  20  Fed.  Gas.  63a 


TWO. 

'Two,"  as  used  in  Laws  1802,  a  868,  | 
1,  par.  1,  providing  for  the  consolidatioii  of 
two  corporations  into  a  new  corporation,  au- 
thorizes by  intendment  the  consolidation  of 
two  or  more  corporations.  People  ▼•  Rice^ 
21 N.  Y.  Supp.  48,  40,  66  Hun,  130. 

Where  there  is  a  contract  for  making 
two  boilers  and  a  cylinder  and  to  put  up  an 
engine,  the  words  "two  boilers  and  a  cylin- 
der" should  be  construed  to  mean  an  entire 
steam  engine,  if  it  appear  that  in  the  locality 
where  the  contract  was  made  such  phrase 
be  a  word  of  art  having  such  significance. 
James  ▼.  Bostwick  (Ohio)  Wright,  142,  143. 

TWO  HUKDBED  AHD  FORTY  AOBE8. 

As  used  in  Act  Feb.  1,  1877,  authorizing 
the  swamp  land  commissioners  to  sell  swamp 
land  belonging  to  the  state,  but  providing 
that  no  parson  shall  be  allowed  to  enter 
more  than  "240  acres,"  this  is  construed  ti> 
be  synonymous  with  three-eighths  or  six-six- 
teenths of  a  section.  Phillips  t.  GastreU,  62; 
Miss.  862,  865. 

TWO  MONTHS  SXTOCESSIVELT. 

An  order  requiring  the  publication  of  a 
notice  for  "two  months  successively"  is  sat- 
isfied by  a  publication  for  ten  we^s.  Fos- 
ter V.  Oivens  (U.  S.)  67  Fed.  684,  683, 14  a  a 
A.  625. 

TWO-THIBD8. 

Of  qualified  voters. 

Act  Dec  19,  1866,  providing  that  tli» 
mayor  and  council  of  the  dty  of  St  Jom^fh 
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shonld  crnnse  all  proposltloiw  to  create  a 
debt  by  borrowtnir  nuMiey  to  be  Bubmitted  to 
a  vote  of  the  qualifled  roters  of  tbe  city,  and 
In  all  Boch  cases  ahonld  require  *two-thlrdB 
of  such  Qualified  Totertf"  to  sanction  the 
nme,  means  two-thirds  of  the  qualified  vo- 
ters who  Toted  at  the  special  election,  and 
not  two-thirds  of  all  the  voters  resident  in 
tbe  dty,  whether  voting  or  not  State  ex 
reL  Basaett  v.  Benidh;  87  Mo.  270,  27Z 

Of  ■toek&olden. 

"Two-thirds  of  the  stockholders,'*  in  an 
act  requiring  two-thirds  of  the  stockholders 
to  approve  and  consent  to  the  abandonment 
of  a  canal,  meant  the  amount  of  stock  in 
value,  and  not  the  number  of  stockholders. 
FrederidLS  v.  Pennsylvania  Oanal  Oa  (Pa.) 
42  Leg.  Int  428. 


TWO-THIBD8  VOIS. 

As  used  in  the  Constitution,  requiring  a 
"two-thirds  vote**  of  the  Legislature  for  cer- 
tain purposes,  the  phrase  means  a  vote  in 
each  house  of  two-thirds  of  all  the  members 


thereof.    State  v.  Gould,  17  N.  W.  270,  81 
Minn.  189. 

Ck>nst  art  9,  f  7,  providing  that  no  law 
creating  a  public  debt  shall  take  effect  until 
it  shall  have  been  passed  by  the  vote  of  '*two- 
thirds"  of  the  members  of  the  General  As- 
sembly, etc.,  means  two-thirds  of  the  m»n- 
bers  present,  a  quorum  voting.  Bond  Debt 
Oases,  12  8.  a  201,  28S. 

TYMBRELUL 

An  Instrument  of  punishment  known  to 
the  ancient  common  law,  by  which  a  woman 
convicted  of  being  a  common  scold  was  pun- 
ished by  being  plunged  into  the  water.  Lord 
Coke  says  that  **iD,  law  It  signifieth  a  stool 
that  falleth  down  into  a  pit  of  water  for  the 
punishment  of  the  party  in  it"  United 
States  V.  Boyall  (U.  B.)  27  Fed.  Cas.  908,  90a 

TYPEWRITING. 

"Typewriting"  is  a  substitute  for  and  the 
equivalent  of  writing.  Appeal  of  Deep  Biver 
Nat  Bank,  47  AtL  876,  877,  78  Oonn.  841. 
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UBERRIM/E  FID/E. 

Contracts  of  life  insurance  are  said  to 
be  "uberrimae  fide"  when  any  material  mis- 
representation or  concealment  is  fatal  to 
tbem.  Equitable  Life  Assnr.  Soc  y.  McEI- 
roy  (U.  S.)  83  Fed.  631,  636,  28  a  0.  A.  365. 

ULTIMATE. 

Tbe  word  "ultimate"  means  at  last, 
finally,  or  at  tbe  end.  Cambria  Iron  Co.  ▼. 
Keynes,  47  N.  B.  548,  650,  66  Ohio  St  501. 

Ultimate  means  the  last  in  the  train  of 
progression  or  sequence,  tended  toward  by 
all  that  precedes ;  arrived  at  as  the  last  re- 
sult; final.  Read  y.  State  Ins.  Co.,  72  N.  W. 
665,  668,  103  Iowa,  307,  64  Am.  St  Rep.  180. 

UIiTIMATB  FACT. 

An  "ultimate  or  issuable  fact"  is  one  es- 
sential to  the  claim  or  defense,  and  which 
cannot  be  stricken  from  the  pleading  without 
leaving  it  insufficient.  Meyer  y.  School  Dist 
No.  31,  57  N.  W.  68,  69,  4  S.  D.  420. 

Where,  in  legal  proceedings,  from  the 
facts  in  evidence,  the  result  can  be  reached 
by  an  exact  process  of  rational  reasoning 
adopted  In  the  investigation  of  proof,  it  be- 
comes an  ultimate  fact,  'to  be  found  as  such. 
Levins  v.  Rovegno,  12  Pac.  161,  162,  164,  71 
CaL  278. 

In  an  action  in  which  a  partnership  was 
alleged  and  an  accounting  prayed,  the  part- 
nership being  in  issue,  and  the  trial  court 
having  found  "that  there  was  no  partnership 
between  plaintiff  and  defendants  as  charged 
in  the  complaint,"  the  court  said:  **The  fact 
that  there  was  a  partnership  is  the  ultimate 
fact'  alleged  in  the  complaint  There  are 
certain  acts  and  conditions  and  circum- 
stances set  out  in  the  complaint,  from  which 
this  ultimate  fact  is  deduced ;  that  is,  there 
is  in  the  complaint  much  detail  of  mere  evi- 
d^tiary  facts.  The  material  issue  of  fact 
is,  however,  was  there  a  partnership?  and 
the  findings  respond  to  this  issue.  This  was 
the  ultimate  fact  to  be  ascertained,  and  it  is 
none  the  less  a  finding  of  fact  because  drawn 
as  a  conclusion  from  other  facts."  Kahn  y. 
Central  Smelting  Co^  2  Utah,  371,  375,  376. 

"Ultimate  facts,"  as  used  in  a  statute 
making  it  the  duty  of  the  clerk  of  the  court 
in  which  a  suit  is  commenced  to  issue  a  writ 
of  attachment  on  the  filing  by  the  plaintiff 
of  an  affidavit  stating  the  ultimate  facts, 
means  the  ground  of  attachment  in  manner 
and  form  as  expressed  by  the  statute.  First 
Nat.  Bank  y.  Swan,  23  Pac.  743,  747,  8  Wya 
356. 


•TTltlmate  facttf*  are,  when  considered 
with  reference  to  the  facts  or  evidence  by 
which  they  are  established  or  proved,  but  the 
logical  results  of  the  proofs,  or,  in  other 
words,  mere  conclusions  of  fact  as,  in  an  ac- 
tion for  negligence,  a  finding  that  the  plain- 
tiff did  not  use  ordinary  care  to  avoid  in- 
Jury,  or  that  the  defendant  was  not  guilty 
of  willful  or  wanton  injury,  or,  in  an  action 
for  -fraud,  a  finding  that  the  evidence  does 
not  show  fraud.  Caywood  v.  Farrell,  61  N. 
B.  776,  776,  176  111.  480. 

"Ultimate,"  as  used  in  Code  Iowa  1873, 
f  2807,  providing  that  a  special  verdict  must 
present  the  ultimate  facts  as  established  by 
the  evidence,  the  fact  found  must  be  one  In- 
hering in,  and  one  necessary  to  determine  in 
arriving  at  the  general  verdict  Read  v. 
State  Ins.  Co.,  72  N.  W.  665,  668,  108  Iowa, 
307,  64  Am.  St  Rep.  180. 

UIiTIKATE  PAYMENT. 

The  word  ''ultimate"  means  at  last  final- 
ly, or  at  the  end;  so  that  a  guaranty  of  ul- 
timate payment  will  permit  extension  of 
credit  to  the  principal  debtor.  Cambria  Iron 
Co.  v.  Keynes,  47  N.  B.  548,  550,  56  Ohio  St 
501, 

To  guaranty,  in  addition  to  full  and 
prompt  payment  the  •'ultimate  payment" 
can  have  no  other  meaning  than  that  ttie 
obligor  should  continue  bound  to  the  end  of 
all  substitutions,  renewals,  and  extensions. 
Gay  y.  Ward,  84  Atl.  1025^  1026,  67  Conn. 
147,  32  L.  R.  A.  8ia 

A  bond  in  which  the  obligor  guarantied 
the  full,  prompt  and  **ultimate  payment" 
of  all  promissory  notes,  imported  that  the 
relation  of  borrower  and  lender  would  con- 
tinue during  a  long  p^iod  of  time — for  years. 
'*The  parties  contemplated  that  though  the 
lending  would  be  in  form,  on  the  compara- 
tively short  time  customary  to  a  bank,  yet  in 
fact  the  borrower  would  long  continue  to 
be  such  by  renewal  or  extension,  and  the 
bond  is  formed  to  meet  such  a  contingen- 
cy. To  'guaranty  full  and  prompt  payment' 
would  meet  the  case  of  a  note  on  usual 
bank  time  actually  to  be  paid  in  full  at  ma- 
turity. To  guaranty,  in  addition  to  full  and 
prompt  payment'  the  'ultimate  payment'  can 
have  no  other  meaning  than  that  the  obligor 
should  continue  bound  to  the  end  of  all  sub- 
stitutions, renewals,  and  extensions."  Na- 
tional Exch.  Bank  v.  Gay,  17  Aa  565,  650,  67 
Conn.  224,  17  L.  R.  A.  343. 

mraZMATIXT. 

A  guaranty  redting,  "I  wfll  be  ulti- 
mately accountable  to  you  for  the  sum  ct 
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$150,  if  EL  shall  purchase  goods  of  yoa  and 
shall  fall  to  pay  yon  for  th»n,*'  means  that, 
if  H.  should  not  comply  with  the  terms  of 
his  engagement  as  to  the  payment  for  the 
goods  purchased,  then  on  due  notice  of  the 
adrances  made  on  the  faith  of  the  guaranty 
he  would  be  accountable  and  pay  for  such 
advances,  not  exceeding  the  limited  amount, 
and  does  not  mean  that  be  would  pay  at 
some  indefinite  period.  Seaver  t.  Bradl^, 
6  Me.  (6  QreenL)  60,  64. 

ULTRA  VIRES. 

An  act  is  said  to  be  ultra  rlres  when  It 
is  not  within  the  scope  of  the  powers  of  the 
corporation  to  perform  It  under  any  circum- 
stances, or  for  any  purpose.  An  act  is  also 
sometimes  said  to  be  ultra  Tires  with  refer- 
ence to  the  rights  of  certain  parties  when  the 
corporation  is  not  authorized  to  perform  It 
without  their  consent,  or  with  reference  to 
Bcmie  spedflc  purpose  when  it  is  not  author- 
ized to  perform  it  for  that  purpose,  although 
fnlly  within  the  scope  of  the  general  powers 
of  the  corporation,  with  the  consent  of  the 
parties  Interested,  or  for  some  other  purpose. 
Miners*  Ditch  CJo.  v.  Zellerbach,  87  Cal.  543, 
578,  90  Am.  Dec  SCO  (quoted  in  McPherson 
T.  Foster,  43  Iowa,  48,  65,  22  Am.  Rep.  215) ; 
Field  V.  City  of  Shawnee,  54  Pac.  818,  819,  7 
OkL78. 

The  expression  *'ultra  TiresT*  is  used  to 
express  either  that  the  act  of  the  directors 
or  officers  is  in  excess  of  their  authority  as 
agents  of  the  corporation,  or  that  the  act  of 
a  majority  of  the  stockholders  is  in  yiolation 
of  the  rights  of  the  minority,  or  that  the  act 
has  not  been  done  In  conformity  with  the  re- 
(loirements  of  the  charter,  or  that  the  act  is 
one  that  the  corporation  itself  has  not  the 
capacity  to  do,  as  being  in  excess  of  its  cor- 
porate powers.  Iz\  Its  legitimate  use  the  ex- 
pression should  be  applied  only  to  the  lat- 
ter class  of  cases.  Depue,  J.,  in  a  dissenting 
opinion  in  Camden  &  A.  R.  Co.  v.  May's 
Landing  A  B.  H.  C.  R.  Co..  7  Aa  523,  531,  48 
N.  J.  Law  (10  Vroom)  530. 

The  term  "ultra  Tires,"  as  applied  to 
the  acts  of  a  corporation,  is  used  in  two  dif- 
ferent senses:  First,  as  to  the  state,  mean- 
ing an  act  which  transcends  the  power  con- 
ferred by  law  on  the  coriwratlon ;  something 
which  is  not  within  the  scope  of  the  powers 
of  a  corporation  to  perform  under  any  dr- 
coinstances  or  for  any  purpose,  as,  for  ex- 
ample, where  a  corporation  authorized  only 
to  build  a  railroad  engages  in  banking.  This 
is  the  primary  and  really  only  proper  sense 
of  the  term.  But  it  is  also  used  In  a  sec- 
Qodaiy  sense,  as  something  beyond  the  power 
of  the  majority  to  bind  dissenting  stockhold- 
ers or  something  in  yiolation  of  the  legal 
rights  of  creditors,  and  sometimes  In  the 
lense  merely  of  something  beyond  the  au- 
thority of  corporate  agents  or  executive  of- 


ficers. The  primary  meaning  of  the  term 
applies  only  when  the  public  Is  concerned. 
The  secondary  meaning,  when  the  question 
is  between  the  corporation  and  its  share- 
holders, or  creditors,  or  other  parties  deal- 
ing with  it,  or  between  it  and  its  agent  or 
executive  officer.  Minnesota  Thresher  Mfg. 
Co.  T.  Langdon,  46  N.  W.  310,  312,  44  Minn. 
87. 

The  doctrine  of  ultra  Tires,  as  now  iur 
terpreted  by  the  courts  and  applied  to  cor- 
porations, signifies  merely  such  acts  and  do- 
ings of  any  corporation  which,  though  it 
may  haTe  the  power  to  perform  or  adopt  and 
I  sanction  through  Its  agents  or  serrants,  yet 
it  has  no  legal  authority  to  do  under  its 
charter  of  corporate  powers.  In  the  same 
sense  precisely  OTory  act  performed  by  a 
natural  person  which  the  law  does  not  sanc- 
tion, nor  confer  on  him  any  right  to  do, 
would  be  Illegal,  and  might  be  termed  ultra 
Tires.  In  the  well-considered  case  of  State 
T.  Morris  &  B.  R.  Co.,  23  N.  J.  Law  (8  Zab.) 
360,  368,  the  whole  subject  is  ably  reTlewed 
and  the  modem  doctrine  clearly  expressed. 
DenTer  &  R.  G.  Ry.  Co.  t.  Harris,  2  Pac 
369,  370,  871,  8  N.  M.  (8  Gil.)  114. 

Ultra  Tires  contracts  of  a  corporation 
are  such  as  do  not  in  any  manner  serTO  the 
accomplishment  of  the  purposes  for  which 
the  corporation  is  chartered.  They  are  con- 
tracts not  posltlTely  forbidden,  but  implied- 
ly forbidden,  because  not  expressly  or  im- 
pliedly authorized.  Tourtelot  t.  Whithed,  84 
N.  W.  8^  18.  9  N.  D.  407. 

A  contract  of  a  corporation  which  is 
ultra  Tires  in  the  proper  sense — ^that  is  to 
say,  outside  the  object  of  its  creation,  as 
defined  in  the  law  of  its  organization,  and 
therefore  beyond  tiie  powers  conferred  on  it 
by  the  Legislature — ^is  not  TOidable  only,  but 
is  wholly  Toid,  and  of  no  legal  effect  The 
objection  to  such  a  contract  is  not  merely 
that  the  coiporation  ought  not  to  haTe  made 
it,  but  that  it  could  not  make  it;  L  e.,  had 
no  power  to  make  it  Therefore  a  contract 
cannot  be  ratified  by  either  party,  nor  can 
performance  on  either  side  glTe  rise  to  any 
obligations  thereunder.  Central  Transp.  Co. 
T.  Pullman's  Palace  Car  Co.,  11  Sup.  Ct 
478,  488,  139  U.  S.  24,  85  L  Ed.  55 ;  Durkee 
T.  People,  155  111.  354,  40  N.  E.  626,  46  Am. 
St  Rep.  840;  National  Home  Bldg.  &  Loan 
k8S*n  T.  Home  Sar.  Bank,  54  N.  E.  619,  621, 
181  111.  85,  64  L.  R.  A.  399,  72  Am.  St  Rep. 
245;  California  Bank  t.  Kennedy,  167  U.  S. 
362,  367,  17  Sup.  Ct.  831,  833,  42  L.  Ed.  198; 
Directors,  etc.,  of  Ashbury  Ry.  Carriage  & 
Iron  Co.  T.  Riche,  L  R.  7  H.  L  653;  First 
Nat  Bank  t.  American  Nat  Bank,  72  S.  W. 
1059,  1061,  178  Mo.  153;  G.  V.  B.  Min.  Co.  t. 
First  Nat  Bank  of  Hailey  (U.  S.)  95  Fed. 
23,  83,  36  a  a  A.  633. 

The  term  "ultra  Tires"  is  used  to  desiff- 
nate  the  acts  of  corporations  beyond  the  scope 
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of  their  powers  as  defined  by  th^  charters 
or  acts  of  incorporatioiL  So,  whether  with 
strict  propriety  or  not,  the  term  is  also  used 
in  different  sense.  Thus  an  act  is  said  to  be 
ultra  vires  when  it  is  not  within  the  scope 
of  the  powers  of  the  corporation  to  perform 
it  under  any  circumstances  or  for  any  pur- 
pose. When  an  act  is  ultra  vires  in  this 
sense,  it  is  generally,  if  not  always,  void  in 
toto.  Anderson  y.  Cleburne  Bldg.  &  Loan 
Ass'n  (Tex.)  16  S.  W.  298.  80a 

An  ultra  vires  act  or  contract  on  the 
part  of  the  corporation,  as  not  being  within 
the  powers  conferred  on  it  or  within  the  ob- 
ject of  its  creation,  is  void.  Lightcap  v. 
Bradley,  58  N.  EI  221,  228,  186  111.  510  (cit- 
ing Lurton  v.  Jacksonville  Loan  &  Building 
Ass'n,  58  N.  B.  218,  219,  187  lU.  141). 

An  act  is  ''ultra  vires"  a  corporation 
when  it  is  beyond  and  outside  of  the  scope 
of  the  powers  conferred  by  its  founders, 
when  the  corporation  is  without  authority 
to  perform  it  under  any  cir^mstances  or 
for  any  purpose.  Under  the  United  States 
statutes  national  banks  have  the  power  to  in- 
crease their  capital  to  such  a  limit  as  may 
be  approved  by  the  Comptroller  of  the  Cur- 
rency, and  where  stockholders  have  assent- 
ed to  an  increase  they  cannot  set  up  any 
defects  or  irregularities  in  the  exercise  of 
the  power  as  a  defense  in  an  action  to  en- 
force their  liability.  Latimer  v.  Bard  (U. 
S.)  76  Fed.  586,  548. 

If  a  wrongful  act  by  a  city  be  not  ultra 
vires,  it  may  be  the  foundation  of  an  action 
of  tort  against  it  The  term  "ultra  vires" 
is  used  in  this  connection  in  the  sense  of 
meaning  an  act  which  both  extrlnsically  and 
in  its  external  aspects  is  under  all  circum- 
stances wholly  and  necessarily  beyond  the 
possible  scope  of  the  charter  powers  of  the 
municipality.  Commercial  Electric  Light  ft 
Power  Co.  v.  City  of  Tacoma,  56  Pac  219, 
220,  20  Wash.  288,  72  Am.  St  Rep.  108  (quot- 
ing Dillon,  Mun.  Corp.). 

A  case  of  "ultra  vires"  is  where  an  ex- 
isting corporation  attempts  to  act  on  some 
subject-matter  not  within  its  charter  pow- 
ers. The  fact  that  a  corporation,  whose 
charter  provides  that  "25  per  cent  of  the 
capital  stock  shall  be  paid  in  before  said 
company  can  exercise  the  privileges  and  pow- 
ers granted,"  enters  into  a  contract  for  the 
construction  of  necessary  works  for  the  cor- 
poration before  the  25  per  cent  has  been 
paid  in,  does  not  release  one  from  his  sub- 
scription for  stock  of  the  corporation;  the 
act  not  being  ultra  vires.  Naugatuck  Water 
Co.  V.  Nichols,  58  Conn.  403,  400,  20  AtL  815, 
8  L.  R.  Au  637. 

The  directors  of  a  corporation  are  wholly 
without  authority  to  enter  into  a  contract 
bad  in  Itself,  and  such  a  contract  is  ultra 
vires.  In  re  Bumm's  Estate^  8  Pa.  Dist  Ot 
R.  191,  197.  I 


megaUty  dlstiiisvisl&ed. 

"Ultra  vires"  and  "illegality^  represent 
totally  different  and  distinct  ideas.  It  is 
true  a  contract  may  have  both  these  deftots^ 
but  it  may  also  have  one  without  the  other. 
For  example,  a  bank  has  no  authority  to  en- 
gage, and  usually  does  not  engage,  in  be- 
nevolent enterprises.  A  subscription  made 
by  authority  of  the  board  of  directors,  and 
under  the  corporate  seal,  for  the  building  of 
a  church  or  college  or  almshouse,  would  be 
clearly  ultra  vires,  but  it  would  not  be  il- 
legal. Bissell  V.  Michigan  Southern  ft  N.  I. 
R.  Co.,  22  N.  T.  258,  262.  The  distinction  iB 
drawn  in  some  of  the  states  that  when  an 
executed  contract  is  merely  ultra  vires — 
that  is,  without  authority — a  suit  can  t»e 
maintained  to  enforce  it,  but  that,  where  the 
act  is  prohibited  by  statute  or  tiie  terms  of 
the  charter,  it  cannot  be  enforced;  but  it  1b 
unnecessary  for  us  to  discuss  or  express  an 
opinion  on  this  distinction.  Whatever  may 
be  the  difference  of  opinion  on  this  subject, 
the  tendency  of  the  courts  of  the  different 
states,  as  well  as  the  Supreme  Court  of  the 
United  States,  is  to  look  with  disfavor  upon 
the  defense  of  ultra  vires  set  up  against  a 
contract  executed  in  whole  or  in  part  In 
the  case  of  Ohio  &  M.  R.  R.  Co.  v.  McCar- 
thy, 96  U.  S.  258,  24  Ll  Ed.  698,  it  is  stated 
that  "the  doctrine  of  ultra  vires,  when  in- 
voked for  or  against  a  corporation,  should 
not  be  allowed  to  prevail,  where  it  would 
defeat  the  ends  of  Justice  or  work  a  legal 
wrong."  The  fact  that  a  contract  entered 
into  by  a  county  was  ultra  vires  was  held  no 
defense  to  an  action  by  the  county  to  re- 
cover the  consideration  by  the  contractor  or 
the  failure  of  the  latter  to  perform.  Ed- 
wards Ck)unt7  V.  Jennings  (Tex.)  88  S.  W. 
585,  586. 

ULTRAMARINE  BLUE. 

"Ultramarine  blue**  is  Imported  in  the 
form  of  powder,  of  littie  lumps  or  drops,  and 
in  pulp.  The  pulp  is  a  thid^  paste,  which 
is  made  by  grinding  the  ultramarine  in  water, 
and  is  used  to  produce  a  high  gloss  upon 
paper  hangings.  It  is  sold  by  the  pound, 
but  the  price  is  produced  in  accordance  with 
the  quantity  of  water  contained  in  it  It  la 
dutiable  under  Act  Oct  1,  1890,  par.  55, 
on  the  full  weight  of  the  paste^  and  not  on 
the  weight  of  the  ultramarine  contained 
therein  when  dry.  United  States  v.  Zent- 
graf  (U.  S.)  60  Fed.  1014»  1016,  9  a  a  A. 
385. 

UMPIRE. 

An  umpire  is  one  who  takes  en  himself 
the  decision,  after  arbitrators  have  disagreed. 
Haven  v.  Winnisimmet  Co.,  98  Mass,  (11 
Allen)  877,  888,  87  Am.  Dec.  728. 

An  umpire  is  a  person  whom  two  arbi- 
trators select  to  decide  the  question  in  con- 
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tpovergy,  in  regard  to  which  the  arbitrfttom '  not  mifflclent  to  pay  hla  debts.  Martin  t. 
are  nnable  to  ai^ee.  Ingraham  t.  Whltmore,  |  Blgelow,  78  N.  Y.  Supp.  44S,  445,  86  Mlac. 
T5  IlL  24.  Sa  Rep.  28& 


TThe  word  'umpire,'  In  common  significa- 
tion, denotes  one  who  is  to  decide  the  con- 
troversy in  case  arbitrators  cannot  agree; 
and  hence  a  submission  'to  two  arbitrators 
and  their  umpire,'  or  two  and  their  umpire,' 
in  case  of  disagreement,  means  precisely  the 
same  thing."  Tyler  ▼.  Webb,  49  Ky.  (10  B. 
Hon.)  123. 

Where  an  umpire  has  been  duly  appoint- 
ed, and  in  consequence  of  a  disagreement  of 
the  arbitrators  has  entered  on  the  perform- 
ance of  his  duties,  the  authority  to  make  a 
final  decision  on  all  the  matters  embraced  in 
a  submission  is  rested  exclusively  in  him. 
The  original  powers  of  the  arbitrators  have 
ceased  to  exist,  they  being  functi  ofllcia 
I>yon  T.  Blossom,  11  N.  Y.  Super.  CL  (4  Duer) 
818,32s. 

As  contained  in  an  agreement  between 
the  Insurer  and  the  insured  to  submit  to  ar- 
bitration the  amount  of  damage  suffered  by 
fire,  and  providing  tliat  each  party  should 
appoint  an  arbitrator  by  whom  the  loss 
should  be  estimated  and  appraised  in  detail, 
"together  with  a  tliird  person,  to  be  select- 
ed by  them,  who  shall  act  as  umpire  to  de- 
cide between  them  in  the  matters  of  differ- 
ence only,  and  the  said  three  persons,  or 
any  two  of  them,  shall  true  return  and  award 
make,"  does  not  constitute  such  third  person 
a  third  arbitrator  to  act  with  the  other  two 
hi  making  the  estimate.  Hartford  Fire  Ins. 
Go.  T.  Bonner  Mercantile  Go.  (U.  8.)  56  Fed. 
87a  381,  6  O.  a  A.  024. 

UNABLE. 

Unable  to  attend  to  liia  dntlea. 

8t  Okl  1803,  c  22,  art  5,  S  9,  authoris- 
ing the  district  courts  to  appoint  county  at- 
torneys in  case  the  regular  county  attorney 
shall  be  absent  from  the  court  or  ''unable  to 
attend  to  his  duties,"  will  be  construed  to 
mean  some  physical  or  mental  Incapacity  to 
perform  the  duties  of  county  attorney,  and 
not  competency  or  incompetency  of  the  at- 
torney. Mahaffey  ▼.  Territory,  66  Pac.  842, 
845.  11  OkL  2ia 

Unable  to  And  goods  or  obAttels. 

A  return  on  an  execution  that  the  officer 
is  nnable  to  find  any  goods  or  chattehs  of  the 
within-named  defendants  is  equivalent  to  the 
technical  phrase  "no  goods,"  and  shows  that 
there  was  no  personal  property  which  the 
officer  could  find  on  which  to  levy.  Treptow 
V.  Buse,  10  Kan,  170.  I7a 

UnaUe  to  vmj  Us  debts. 

The  phrase  '^mable  to  pay  his  debts" 
means  presently  unable  so  to  do,  and  is  a 
different  thing  from  alleging  that  the  prop- 
erty of  a  man,  taken  at  a  fair  valuation,  is 
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Unable  to  svpport  lilmself  • 

A  covenant  to  support  a  certain  person 
when  he  should  become  "unable**  to  support 
himself  means  that  the  obligor  should  re- 
spond for  the  covenantee's  needs  only  when 
the  necessity  therefor  arose,  and  such  per- 
son is  not  entitled  to  support  wheif  he  has 
enough  property  in  his  hands  to  support 
himself  for  a  year.  Burcham  t.  Burcham, 
40  N.  B.  28»  12  Ind.  App.  026. 

UnaUe  to  tnke  oare  of  theaaselTes. 

Act  Aug.  8,  1882,  e  876,  22  Stat  214  [U. 
8.  Oomp.  St  1901,  p.  1288],  authorising  tHe 
commissioners  of  immigration  to  examine 
into  the  condition  of  passengers  arriving  in 
any  ship  or  vessel,  and  if  on  such  examina- 
tion there  shall  be  found  any  persons  "un- 
able to  take  care  of  themselves"  without  be- 
coming a  public  charge,  they  shall  report 
the  same  in  writing  to  the  collector  of  the 
port,  and  such  person  shall  not  be  allowed 
to  land,  does  not  mean  an  inability  in  refer- 
ence to  the  passenger's  personal  efforts 
alone;  but  all  the  means  of  care  ot  support 
that  are  provided  for  tbe  passenger  must  be 
taken  into  account  and  the  law  only  intends 
those  that  are  likely  to  become  a  public 
charge  because  they  cannot  take  care  of 
themselves  and  are  not  under  the  charge  or 
protection  of  any  other  person  who  by  nat- 
ural relation  or  by  assumed  responsibility 
furnishes  reasonable  assurance  that  they  will 
not  become  a  charge  upon  the  public  In  re 
Day  (U.  S.)  27  Fed.  678,  681. 

UNADJUSTED. 

See,  also,  "Adjust" 

The  term  "unadjusted,**  as  applied  to  a 
demand,  signifies  that  the  amount  is  uncer- 
tain and  not  agreed  on.  Richardson  t.  Wood- 
bury, 48  Me.  206,  214. 

UNADMINISTERED. 

"ITnadmlnistered  assets,"*  as  used  in  Act 
Gong.  Feb.  20,  1846,  declaring  that  the  court 
may  require  "assets  or  estate  of  the  decedent 
which  remain  unadminlstered"  to  be  deliv- 
ered to  the  newly  appointed  administrator, 
meant  assets  or  estate  remaining  in  specie 
and  unchanged  in  form;  that  being  the 
well-settled  signification  of  the  words,  un- 
less the  contrary  appears.  United  States 
V.  Walker,  8  Sup.  Ot  277,  281,  100  U.  a  258, 
27  L.  Ed.  027. 


UNALIENABLE  RIGHT. 

An  "unalienable  righf  within  the  mean- 
ing  of  the  Constitution,   Is   in   its   nature 
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one  wbldi  cannot  be  surrendered  to  govern- 
ment or  society  because  no  equivalent  can 
be  received  for  it,  and  one  which  neither 
the  government  nor  society  can  take  away 
because  they  can  give  no  equivalent;  one  of 
the  natural,  essential,  and  Inherent  rights 
which  belong  to  all  men,  and  not  only  that, 
but  an  unalienable  right,  which  a  man  cannot 
surrender,  and  which  neither  government  nor 
society  can  take  from  him,  as  declared  in 
Const  art  6.  Every  individual  has  a  nat- 
ural and  unalienable  right  to  worship  God 
according  to  the  dictates  of  his  own  con- 
science and  reason,  and  it  is  also  his  natural 
and  unalienable  right  not  to  be  hurt,  molest- 
ed, or  restrained  in  his  personal  liberty  or 
estate  for  worshiping  God  in  the  manner 
and  season  most  agreeable  to  the  dictates  of 
his  own  conscience^  or  for  his  religious  pro- 
fession, sentiments,  or  persuasion,  provided 
be  does  not  disturb  others.  Hale  t.  Everett, 
68  N.  H.  9,  eO,  16  Am.  Bep.  82. 

UNANIMOUS. 

A  quorum  of  four  Judges  holding  an 
Appellate  Division  are  in  contemplation  of 
law  the  Appellate  Division,  and  the  unani- 
mous vote  of  affirmance  is  a  compliance  with 
the  provision  of  Code  Civ.  Proc  f  191,  subsec. 
2,  providing  that  a  unanimous  affirmance  in 
certain  cases  shall  be  final,  unless  a  question 
of  law  is  certified  or  leave  to  appeal  given. 
Harroun  v.  Brush  Electric  Light  Co.,  46 
N.  E.  291,  292,  152  N.  T.  212,  88  L.  B.  A. 
615. 

A  "unanimous  reversal"  by  the  Appel- 
late Term  differs  from  a  "unanimous  af- 
firmance,*' in  that  the  latter  Involves  the 
conclusion  that  there  was  sufficient  evidence 
to  sustain  the  facts,  whereas  the  former  may 
be  based  on  the  facts  as  well  as  the  law, 
though,  if  the  decision  does  not  so  state  in 
express  terms,  the  Court  of  Appeals  is  obliged 
to  presume,  for  the  sole  purpose  of  review- 
ing the  questions  of  law,  that  it  was  on  the 
law  only.  People  v.  Sutphin,  59  N.  B.  770, 
771, 166  N.  Y.  163. 

UNANSWERABLE  EVIDENCE. 

Conclusive  or  unanswerable  evidence  is 
that  which  the  law  does  not  permit  to  be 
contradicted;  for  example,  the  record  of  a 
court  of  competent  Jurisdiction  cannot  be 
contradicted  by  the  parties  to  it  Code  Civ. 
Proc.  Cal.  1908,  f  1857. 

UNAPPROPRIATED. 

"Unappropriated,"  as  used  in  the  general 
laws  of  the  United  States  of  1881,  authoris- 
ing the  holders  of  scrip  known  as  "Valen- 
tine scrip"  to  enter  unappr<H)r!ated  lands  of 
the  United  States*  would  include  land  until 


it  had  been  surveyed,  though  sguatteis  hal 
settled  thereon,  but  had  taken  no  measures  to 
procure  title.  Feriy  v.  Street;  7  Pac  712* 
714,  4  Utah,  621. 

UNASCERTAINED. 

"Unascertained  duties**  are  pasrmenta  t» 
a  collector  of  customs  In  gross  on  an  eetimats 
as  to  amount,  and  where  the  merchant  on  a 
final  liquidation  will  be  entitled  by  law  to 
allowances  or  deductions  which  do  not  de- 
pend on  the  rate  of  duty  charged,  but  on 
the  ascertainment  of  the  quantity  of  the  ar- 
ticle subject  to  duty.  In  this  class  of  pay- 
ments no  question  of  law  is  in  general  sup- 
posed to  arise  between  the  merchant  and  tlie 
government  The  payment  of  unascertained 
duties  by  the  merchant,  in  order  to  obtain 
the  permit  to  land  his  goods,  is  made  without 
reference  to  the  nature  or  character  of  the 
questions  that  may  arise  before  the  ap- 
praisers, measurers,  or  weighers,  or  the  col- 
lector, and  afTords  time  to  those  officers  to 
ascertain  the  quality,  quantity,  weight,  or 
measure,  and  also  the  rate  or  amount  of  du- 
ty to  be  paid,  while  at  the  same  time  the 
merchant  acquires  possession  of  the  bulk  of 
his  shipment  and  may  deal  with  the  goods  as 
his  own.  The  payment  is  but  preliminary 
and  indefinite,  a  sum  in  gross  and  by  esti- 
mate, intended  to  be  large  enough  to  cover 
the  actual  legal  amount  of  duty  when  ascer- 
tained. The  ascertainment  of  the  duty  is 
subsequently  made  in  conformity  with  the 
report  of  the  proper  custom  house  officers, 
the  money  In  hand  is  applied,  and  any  bal- 
ance found  on  liquidation  over  and  above  the 
legal  duties  is  refunded  to  the  merchant. 
Moke  V.  Barney  (U.  8.)  17  Fed.  Gaa.  674, 
675. 


UNASSIGNED. 

For  the  purpose  of  the  chapter  relating 
to  volunteer  forces,  the  term  "unasslgned 
battalion'*  shall  apply  to  a  battalion  not  at- 
tached to  a  regiment,  and  the  term  '*unas- 
slgned  company**  to  a  company  not  attached 
to  a  regiment  or  battalion.  Ck>de  Oa.  1896» 
S  1109. 

UNAUTHORIZED. 

In  commenting  on  the  dictum  of  Judge 
Cobb  in  Vose  v.  Muller,  23  Neb.  171,  36  N. 
W.  683,  to  the  effect  that  the  unauthorized 
drinking  of  Intoxicating  liquors  should  be 
held  per  se  to  vitiate  a  verdict,  the  court  say: 
"Probably  the  court  in  that  case  meant  by 
'unauthorized'  the  procurement  of  liquors 
without  the  courtfs  authorization  by  Juron 
sitting  as  such,  either  during  court  sessions  or 
in  deliberation  upon  a  case  submitted."  An- 
keny  v.  Rawhouser,  95  N.  W.  1063,  1064^  2 
Neb.  (Unof.)  82. 
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nVAUTHORIZED  BT  ^A'W* 

The  phrase  '*imauthorlzed  by  law,**  as 
found  In  statutes  relative  to  Insurance  made 
by  companies  unauthorized  by  law,  means 
prohibited  by  law.  Fire  Department  of  City 
of  New  York  t.  Stanton,  51  M.  Y.  8upp.  242, 
213,  28  App.  DlT.  834. 


UNAVOIDABLE. 

The  word  "unaToldable,**  In  an  allega- 
tion in  a  complaint  against  a  railroad  for  in- 
jury that  the  engine  and  car  on  which  the 
plaintiff  was  riding  when  injured  were  un- 
avoidably run  and  driven  on  the  track  on 
which  the  defendant  had  negligently  left 
open  the  switch,  means  that  with  the  exer- 
cise of  ordinary  care  the  running  on  such 
track  was  unavoidable.  The  word  does  not 
mean  "inevitable,"  and  thus  require  a  high 
degree  of  care  to  be  shown  to  entitle  plain- 
tiff to  recover.  Chicago  &  A.  R.  C!o.  v.  Har- 
rington, ei  N.  E.  622,  628,  192  111.  9. 

A  collision,  which  would  excuse  a  com- 
mon carrier  for  failure  to  deliver  goods,  must 
be  such  as  could  not  be  avoided  by  human 
prudence  and  skill.  In  other  words,  it  must 
be  the  effect  of  the  vi  divlna;  the  operation 
of  wind  and  waves,  combined  to  a  degree 
not  to  be  resisted  by  human  skill  or  fore- 
thought, as  if  two  vessels  meet  in  a  storm 
at  night,  or  even  in  the  day,  when  there  is 
clearly  no  blame  attributed  to  either  side. 
By  the  law  of  England,  if  it  appears  to  have 
been  unavoidable,  without  fault  in  any  one, 
the  owner  of  a  ship  or  cargo  damaged  must 
bear  the  loss;  but,  when  resulting  from  the 
want  of  diligence  or  skill  in  either,  it  makes 
the  common  carrl^  liable.  If  the  captain 
of  the  vessel  which  causes  the  injury  be 
hi  fault,  he  is  answerable  to  the  owners  of 
the  injured  vessel,  and  they  to  the  persons 
for  whom  they  cany.  Blythe*s  Bx'rs  t. 
Marsh  (&  O.)  1  McGord,  860,  865. 

Where,  by  reason  of  a  buoy  being  dis- 
placed by  some  supposed  natural  cause  10  or 
15  days  before,  a  vessel,  relying  upon  such 
booy  being  in  its  proper  position,  was  strand- 
ed, the  court,  in  considering  whether  such 
accident  was  the  result  of  an  unavoidable 
peril  of  the  sea,  which  would  exempt  a  car- 
rier from  liability  for  loss  of  goods,  said: 
"The  owners  are  liable  for  every  injury  that 
mi|^  have  been  prevented  by  human  fore 
sight  Is  there  anything  in  the  shifting  of 
the  buoy  proximately  and  inmaediately  caus- 
hig  unavoidable  loss?  On  the  contrary,  has 
it  more  tlian  a  remote  bearing  upon  the  loss, 
or  such  as  may  excuse  the  captain  person- 
ally? Take  the  nearest  analogous  cases  for 
IDostratlcm.  Two  vessels  come  into  collision 
hi  a  dense  fog.  Here  the  fog  is  the  imme- 
diate, natural,  and  culpable  cause  of  the  col- 
lision. A  shoal  unexpectedly  changes  its 
bed,  and  a  ship  grounds  upon  It    Here  the 


unknown  shoal  is  the  immediate  and  sole 
cause  of  the  stranding.  The  same  may  be 
justly  said  of  unknown  snags  or  sawyers 
in  river  navigation.  In  all  such  cases  the 
cause  of  the  loss  Is  unseen  and  inevitable, 
and  a  blow  is  struck  against  which  the  pow- 
er of  man  cannot  guard  the  vessel.  Such  are 
the  blows  that  are  within  the  unavoidable 
perils  of  the  sea,  and  'which  have  too  famil- 
iarly,' said  Judge  Story,  'been  called  the  acts 
of  God,  in  contradistinction  to  human  acts.' 
It  is  difficult  in  many  cases  to  lay  down  the 
plain  cause  of  demarcation,  especially  where, 
as  in  this  case,  the  carrier  has  a  reasonable 
excuse  for  his  not  using  great  sagacity  and 
great  human  exertion.  The  captain  was 
probably  surprised  upon  discovering  where 
the  buoy  floated,  and  at  his  own  mistake  in 
being  altogether  governed  by  it  But  hu- 
man pains  might  have  guarded  against  such 
surprise  and  mistake.  He  might  have  sus- 
pected the  removal  of  the  buoy,  and  not  gone 
on  relying  upon  it  as  far  as  he  did,  and  then, 
when  it  was  too  late,  discovering  that  he  was 
in  shallow  water,  changed  his  course.  Oreat 
sagacity  and  human  caution  might  have  done 
so  before."  Reaves  v.  Waterman  (S.  C)  2 
Spears,  197,  208. 

A  storm  is  **unavoid|ibIe,''  in  the  sense 
tiiat  it  cannot  be  prevented.  Newport  News 
&  M.  y.  Go.  V.  United  States  (U.  8.)  61  Fed. 
488,  480,  9  a  C.  A.  579. 

trHAVOIDABIiE  ACCIDEKT. 

Act  of  God  distinguished,  see  ''Act  of 
God." 

An  "unavoidable  accident,"  is  one  which 
occurs  without  any  apparent  cause;  at  least, 
without  fault  attributable  to  any  one.  Clyde 
V.  Richmond  A;  D.  R.  Go.  (U.  S.)  69  Fed.  894 
399. 

Where  an  accident  occurs  without  the 
negligence  of  either  party,  it  is  known  as  an 
"unavoidable  accident"  Galveston,  H.  A  S. 
A.  R.  Go.  V.  Gormley  (Tex.)  85  S.  W.  488» 
489. 

"By  common  acceptation  'unavoidable 
accident*  means  a  casualty  which  happens 
when  all  the  means  which  common  prudence 
suggests  have  been  used  to  prevent  it" 
Hodgson  V.  Dexter  (U.  8.)  12  Fed.  Gas.  283. 

An  unavoidable  accident  Is  an  act  of 
God;  that  is,  any  accident  produced  by  phys- 
ical causes  which  are  Inevitable,  such  as 
lightning,  storms,  perils  of  the  sea,  earth- 
quakes, inundations,  sudden  death,  or  illness. 
Fish  T.  Chapman,  2  Ga.  (2  Kelly)  849,  356, 
46  Am.  Dec.  893. 

"Unavoidable  acddentf'  means  that  there 
must  be  a  vis  major  and  that  the  interfer- 
ing cause  was  Irresistible,  since,  if  by  any 
care,  prudence,  or  foresight  the  accident 
could  have  been  guarded  against^  it  was  not 
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uDaToldable.    Central  Line  of  Boats  v.  Lowe, 
50  Qa.  509,  511. 

"Unavoidable  accident,*'  is  defined  in 
And.  Law  Diet  p.  18,  as  an  accident  which 
results  from  human  agency,  but  is  unavoid- 
able under  the  circumstances.  Dreyer  y. 
People,  58  N.  E.  620,  623,  188  111.  40,  58  L.  R. 
A.  869. 

"Unavoidable  accidents,"  within  the 
meaning  of  an  exception  in  a  bill  of  lading 
exempting  the  carrier  from  liability  for  un- 
avoidable accidents,  is  not  limited  to  un- 
avoidable accidents  occurring  on  the  line  of 
the  first  carrier,  if  the  bill  of  lading  is  a 
through  bill  of  lading,  calling  for  transporta- 
tion over  connecting  lines.  Maghee  v.  Cam- 
den ft  A.  R.  Transp.  Ca,  46  N.  T.  514,  519, 
6  Am.  Rep.  124. 

Act  March  2,  1799,  c  128,  f  27,  provid- 
ing that  if,  after  the  arrival  of  any  ship 
laden  with  foreign  goods  bound  to  the  Unit- 
ed States  within  the  limits  of  any  of  the  dis- 
tricts of  the  United  States  or  within  four 
leagues  of  the  coast  thereof,  any  part  of  the 
cargo  shall  be  unladen  for  any  purpose  what- 
soever from  out  of  such  ship,  before  such 
ship  shall  come  to  the  proper  place  for  the 
discharge  of  her  cargo,  or  some  part  thereof, 
etc.,  the  goods  unladen  shall  be  forfeited  and 
lost,  except  in  case  of  some  '^unavoidable  ac- 
cident, necessity,  or  distress  of  weather," 
means  any  unavoidable  accident  or  necessity 
arising  from  any  other  cause,  as  well  as 
from  distress  of  weather.  United  States  v. 
Hayward  (U.  S.)  26  Fed.  Cas.  240,  249. 

Rev.  St  c.  120,  S  11,  declares  that  if  any 
action  is  duly  commenced  on  a  note  within 
six  years,  and  the  writ  fails  of  sufilcient 
service  or  return  by  any  unavoidable  acci- 
dent, or  by  default  or  neglect  of  the  officer, 
etc.,  the  plaintiff  may  commence  a  new  ac- 
tion. Held,  that  the  term  **unavoldable  acci- 
dent" must  have  a  reasonable  construction, 
and  does  not  limit  the  case  to  a  cause  or  acci- 
dent which  no  possible  diligence  could  guard 
against  but  means  simply  an  unforeseen' 
cause  preventing  the  service  of  the  writ 
where  due  diligence  has  been  used  by  the 
creditor  to  commence  his  suit  seasonably  by 
the  due  and  ordinary  course  of  law;  and 
hence,  where  the  creditor  seasonably  com- 
menced his  suit  and  placed  his  writ,  as  he 
believed  or  had  good  reason  to  believe,  in 
the  hands  of  a  proper  officer  for  service,  but 
by  mistake  described  the  residence  of  the 
debtor  as  he  had  known  it  and  as  it  was 
until  within  a  short  time  before,  when  he 
had  changed  it  to  another  town  and  county, 
of  which  the  plaintiff  had  no  knowledge,  and 
which  the  officer  did  not  immediately  dis- 
cover, such  mistake  was  an  unavoidable  acci- 
dent within  the  meaning  of  the  statute. 
Bullock  V.  Dean,  53  Mass.  (12  Mete.)  15,  17. 

•*When  we  speak  of  an  unavoidable  ac- 
cident in  legal  phraseology,  we  do  not  mean 


an  accident  which  it  was  physically  impossi- 
ble in  the  nature  of  things  for  the  defendants 
to  have  prevented;  all  that  is  meant  is  that 
it  was  not  occasioned  In  any  degree,  either 
remotely  or  directiy,  by  the  want  of  such 
care  or  skill  as  the  law  holds  every  man 
down  to  exercise."  Dygert  t.  Bradley  (N. 
Y.)  8  Wend.  469,  478. 

••Unavoidable  accident"  sufficient  to  re- 
lieve a  vessel  from  liability  for  collision,  is 
a  disaster  or  casualty  happening  from  nat- 
ural causes,  without  negligence  or  fault  on  ei- 
ther side,  and  If  both  parties  have  endeavor- 
ed by  every  means  in  their  power,  with  due 
care  and  caution  and  with  a  proper  display 
of  nautical  skill,  to  prevent  the  occurrence 
of  the  accident  Sampson  v.  United  States, 
12  Ct  CI.  480,  491  (citing  Union  S.  S.  Co.  ▼. 
New  York  &  V.  S.  S.  Co.,  66  U.  S.  [24  How.] 
807,  16  L.  Ed. 


The  words  ''unavoidable  accidents,"  as 
used  in  a  bill  of  lading  signed  by  a  common 
carrier,  exempting  it  from  liability  for  un- 
avoidable accidents,  do  not  limit  or  restrict 
its  liability  in  any  way.  Seligman  v.  Armljo, 
1  N.  M.  459,  463. 

•'Unavoidable  accident"  as  used  in  ReT. 
St  c  81,  S  87,  authorizing  the  commencement 
of  a  new  suit  after  the  expiration  of  the  pe- 
riod of  limitations,  where  a  former  writ  has 
failed  of  a  sufficient  service  by  unavoidable 
accident  is  not  satisfied  by  the  failure  of  the 
mails  to  carry  a  writ  to  a  certain  destination 
in  time  for  service,  when  the  writ  has  been 
in  the  hands  of  the  plaintiff  for  ample  time 
prior  to  its  transmission  to  have  been  serv- 
ed. "That  cannot  be  deemed  an  unavoidable 
accident  that  could  have  been  so  easily 
avoided."    Marble  v.  Hinds,  67  Me.  203,  206. 

The  ignition  of  a  combustible  substance 
lying  along  the  track  of  a  railroad,  by  sparks 
dropped  by  a  passing  engine.  Is  not  an  an- 
avoidable  accident  Plynn  v.  San  Francisco 
&  S.  J.  R.  Co..  40  Cal.  14,  19,  6  Am.  Rep.  69& 

The  destruction  of  the  crops  of  a  tenant 
by  overflows  is  an  unavoidable  accident, 
within  the  meaning  of  Civ.  Code^  art  2719, 
providing  that  the  lessee  must  deliver  a  new 
lease  to  the  lessor  at  the  expiration  of  the 
term  on  the  same  condition  on  which  it  was 
taken  possession  of,  making  necessary  allow- 
ances for  "unavoidable  accidents,"  unavoid- 
able accidents  being  those  accidents  which 
are  not  attributable  to  the  lessee,  or  to  mem- 
bers of  his  family,  or  to  any  sublessee. 
Payne  v.  James,  12  South.  492,  493,  45  lau 
Ann.  381. 

Where  a  man  shoots  at  a  fox,  and  there- 
by unintentionally  kills  a  dog,  it  is  not  such 
an  unavoidable  accident  as  will  excuse  him 
from  liability.  Wright  v.  Clark,  50  Vt  130, 
185,  28  Am.  Rep.  496. 

As  used  in  a  contract  binding  defendant 
to  deUver  to  plaintiff  at  hia  stable  6^000  bush- 
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el8  of  corn  and  C0,000  pounds  of  fodder  as 
early  next  fall  as  the  same  will  be  dry 
enoQgh  to  bouse,  unavoidable  accidents  only 
excepted,  related  to  the  time  when  the  grain 
and  fodder  should  be  deliyered,  and  hence  it 
was  no  defense  to  an  action  for  failure  to 
deliyer  that,  owing  to  an  unusual  drouth 
during  the  season,  defendant's  crop  fell 
short,  80  that  he  did  not  raise  sufScient  to 
supply  his  own  plantation  and  fill  his  con- 
tract with  the  plaintiff;  such  fact  not 
amounting  to  unavoidable  accident.  Mc- 
Gehee  v.  Hill  (Ala.)  4  Port  170,  176,  29  Am. 
Dec.  277. 

"UnEToidable  acddenf  *  is  an  event  from 
an  unknown  cause,  or  an  unusual  or  unex- 
pected event  from  a  known  cause.  Where  a 
person  who  had  stepped  into  a  freight  car  to 
unload  freight  stepped  off  such  car  when  it 
was  moved  by  an  engine,  and  fell  and  broke 
his  hip,  the  accident  will  not  be  deemed  an 
onavoidable  one,  as  it  might  have  been  rea- 
sonably anticipated  by  the  injured  person. 
Smith  V.  Southern  Ry.  Co.,  40  S.  B.  86»  87. 120 
N.  0.  374. 

In  an  action  for  damages  resulting  from 
the  collision  of  canal  boats,  the  court  said. 
The  rule  in  such  cases  is  that,  if  the  injury 
is  occasioned  by  an  unavoidable  accident,  no 
action  will  lie  for  it;  but  if  any  blame  is 
imputable  to  the  defendant,  though  he  had 
no  intention  to  injure  the.  plaintiff  or  any 
other  person,  he  is  liable  for  the  damages 
sustained.  •  •  •  When  we  speak  of  an 
'miavoidable'  accident  in  legal  phraseology, 
we  do  not  mean  an  accident  which  it  was 
physically  impossible  in  the  nature  of  things 
for  the  defendant  to  have  prevented.  All 
tbat  is  meant  is  that  it  was  not  occasioned  in 
any  degree,  either  remotely  or  directly,  by 
the  want  of  such  care  or  skill  as  the  law 
holds  every  man  bound  to  exercise."  Dy- 
sert  V.  Bradley  (N.  Y.)  8  Wend.  460,  472,  473. 

Imevltable  Aooident  syaoiiyiiiovs. 

TTnaTOidable  accident,"  as  used  in  a 
bill  of  lading,  Instead  of  the  usual  expression, 
"inevitable  accident,"  does  not  vary  the 
meaning  of  the  instrument,  or  change  the 
liability  of  the  carrier,  but  is  a  synonym  of 
tbe  latter  expression.  Fowler  t.  Davenport, 
21  Tex.  626,  631. 

"Unavoidable  accident"  is  usually  term- 
ed 'inevitable  accident,"  and  a  defense  that 
an  injury  was  the  result  of  an  "unavoidable 
accident"  cannot  be  sustained  when  the  dis- 
aster was  caused  by  negligence,  and  negli- 
gence may  be  predicated  of  failure  to  furnish 
a  seaworthy  vessel.  Haulenbeek  v.  Hunt,  63 
N.  Y.  Bupp.  406,  406,  40  App.  Div.  47. 

UVAYOIDABUi  OASlTAZiTT. 

The  phrase  ''unavoidable  casualty,**  as 
used  in  leases,  has  a  well-settled  meaning. 


It  does  not  signify  a  mere  want  of  repair 
arising  from  lapse  of  time  or  improper  use 
of  premises,  neither  does  it  include  any  in- 
juries which  may  happen  by  reason  of  the 
common  and  ordinary  use  and  occupation  of 
the  leased  or  adjoining  premises.  The  term 
has  a  much  oMre  restricted  meaning,  and 
comprehends  only  damage  or  destruction  aris- 
ing from  supervening  and  uncontrollable 
force  or  accident  By  a  strict  definition  it 
signifies  events  or  accidents  which  himian 
prudence,  foresight,  and  sagacity  cannot  pre- 
vent Tays  V.  E}cker,  24  S.  W.  054,  055,  6 
Tex.  Civ.  App.  188  (citing  Welles  v.  Castles, 
69  Mass.  [3  Gray]  323,  325). 

Where  a  lease  of  factory  property  c<m- 
tained  a  provision  that  in  case  the  buildings 
or  any  part  thereof  should  be  destroyed  or 
damaged  by  "unavoidable  casualty,"  so  that 
the  same  shall  be  rendered  unfit  for  use  and 
occupation,  then  the  rent  should  be  abated, 
etc.,  the  giving  away  of  two  steam  boilers 
on  the  premises  while  in  use  on  low  pressure 
and  with  moderate  fire,  so  that  they  had  to 
be  replaced  by  others,  which  caused  a  closing 
down  of  the  factory  for  three  weeks,  such 
accident  should  be  construed  to  be  an  una- 
voidable casualty,  vrithin  the  meaning  of 
such  words  as  used  in  the  condition  in  the 
lease.  Phillips  v.  Sun  Dyeing,  Bleaching  ft 
Calendering  Co.,  10  R.  I.  458,  461. 

Bvents  or  accidents  which  human  pru- 
dence, foresight  and  sagacity  cannot  prevent 
are  Included  within  the  term,  "unavoidable 
casualty."  Crystal  Spring  Distillery  Co.  v. 
Cox  (U.  S.)  40  Fed.  555,  550,  1  C.  C.  A.  365 
(citing  Welles  t.  Castles,  60  Mass.  [3  Gray] 
323,  325). 

An  unavoidable  casualty  is  an  event  or 
casualty  happening  against  the  vtIII  and 
without  the  negligence  or  othet  default  of  a 
party.  Hodgson  v.  Dexter  (U.  S.)  12  Fed. 
Cas.  283. 

"Unavoidable  casualty,"  as  used  in  a 
lease,  providing  that  the  lessee  should  not 
be  liable  for  payment  of  rent  in  case  the 
buildings  were  destroyed  by  an  unavoidable 
casualty,  means  an  unexpected  occurrence 
not  contemplated  In  the  making  of  the  con- 
tract Phillips  V.  Sun  Dyeing,  Bleaching  & 
Calendering  Co.,  10  R.  I.  458,  460. 

"Unavoidable  casualty,"  is  used  \fi  a 
lease  exempting  a  lessee  from  the  payment 
of  rent  in  case  of  damage  to  or  destruction 
of  the  premises  by  unavoidable  casualty, 
'^oes  not  signify  a  mere  want  of  repair 
arising  from  lapse  of  time  or  improper  use 
of  the  premises,  nor  from  trespasses  or  nui- 
sances occasioned  by  the  acts  of  the  tenants 
or  from  the  acts  of  third  persons,  nor  does  it 
include  any  injuries  which  may  happen  by 
reason  of  the  common  or  ordinary  use  of  the 
estate  leased  or  adjoining  premises.  The 
term  has  a  much  more  restricted  meaning, 
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and  comprehends  only  damage  or  destruction 
arising  from  a  supervening  and  uncontrolla- 
ble force  or  accident  By  a  strict  definition, 
as  applied  to  the  subject-matter,  it  signifies 
events  or  accidents  which  human  prudence 
and  sagacity  cannot  prevent"  Welles  t. 
Castles,  69  Mass.  (8  Gray)  823,  825. 

As  used  in  Code  Ohio,  f  534,  providing 
that  a  Judgment  may  be  vacated  after  the 
term  at  which  it  was  obtained  for  "unavoid- 
able casualty  or  misfortune^'  preventing  the 
party  from  prosecuting  or  defending,  means 
accidental  injury  or  sickness,  etc.,  rather 
than  a  want  of  knowledge  of  the  service  of  a 
summons  because  of  the  defendant's  absence 
from  the  state.  Howard  v.  Abbey,  2  Ohio 
Dec.  64,  65. 

UNAVOIDABLE  DANOEB. 

An  exception  of  **unavoidabIe  danger^  In 
a  contract  of  a  common  carrier  does  not  lim- 
it his  responsibility  to  the  exercise  of  ordi- 
nary care  and  diligence.  It  may  be  doubtful 
whether  the  exception  of  "unavoidable  dan- 
ger" properly  means  more  than  unavoidable 
accidents,  or  such  acts  as  the  law  has  al- 
lowed to  be  in  excuse.  Fire  cannot  be  con- 
sidered an  unavoidable  danger,  but  is  one  to 
which,  from  the  very  nature  of  transporta- 
tion by  rail,  it  was  to  be  expected  the  goods 
were  to  be  exposed.  Union  Mutual  Ins.  Co. 
V.  Indianapolis,  A  &  C.  B.  Co.,  12  Ohio  Dec. 
745, 1  Disn.  480. 

"Unavoidable  dangers,"  as  used  in  a  bill 
of  lading  whereby  a  common  carrier  by 
water  contracted  to  deliver  goods  safely  and 
in  good  order,  the  "unavoidable  dangers  of 
river  navigation  and  fire  excepted,"  has  been 
treated  by  numerous  courts.  Judges,  and 
writers  as  exactly  equivalent  to  the  common- 
law  exception  of  the  "act  of  God."  Some 
treat  them  as  identical  terms,  for  the  pur- 
pose of  making  "unavoidable  accident"  mean 
"act  of  God"  in  the  sense  of  a  sudden  and 
violent  act  of  nature,  as  lightning,  tempests, 
etc.,  while  others  make  them  equivalent  for 
the  purpose  of  making  "act  of  God"  mean 
any  accident  which  the  carrier  cannot  by 
proper  care,  foresight,  and  skill  avoid.  It  is 
impossible  to  define  "unavoidable  accident" 
by  excluding  the  element  of  the  Intervention 
of  man.  Accident  may  be  legally  Inevitable 
or  unavoidable,  though  there  be  the  interven- 
tion of  man  having  some  infiuence  in  it  The 
term  "unavoidable  accident,"  as  used  in  the 
ordinary  exceptions  in  bills  of  lading,  has  a 
much  larger  sphere  than  that  which  is  attrib- 
uted to  the  term  "act  of  God."  When  a  bill 
of  lading  provides  that  the  carrier  shall  not 
be  liable  for  the  "unavoidable  dangers"  of 
navigation,  It  means  dangers  that  are  una- 
voidable by  the  carrier,  supposing  him  to 
have  exercised  all  the  precaution,  care,  and 
skll]  that  the  law  usually  demands  of  com- 
mon carriers.    It  means  that  he  shall  not  be 


answerable  as  an  insurer  against  acddenti 
which  the  law  regards  as  inevitable,  and 
hence  he  Is  not  liable  for  loss  caused  by  a 
collision  which  was  unavoidable  by  him. 
Hays  T.  Kennedy,  41  Pa.  (5  Wright)  878,  379, 
80  Am.  Dec.  627. 

"Unavoidable  dangers  and  accidents  of 
the  road,"  as  used  in  a  bill  of  lading  for  the 
carriage  of  goods  by  a  common  carrier,  ex- 
cepting him  from  liability  for  injuries  from 
the  unavoidable  dangers  and  accidents  of  the 
road.  Is  synonymous  with  "acts  of  €k)d," 
and  hence  does  not  restrict  the  general  lia- 
bility of  a  common  carrier.  Walpole  v. 
Bridges  (Ind.)  5  Blackf.  222. 

"Unavoidable  dangers  of  the  river,"  as 
used  in  a  bill  of  lading  which  excuses  a 
common  carrier  from  liability  for  loss  occa- 
sioned by  unavoidable  dangers  of  the  river, 
Includes  only  those  dangers  which  result 
from  unavoidable  accident,  and  would  not 
include  dangers  arising  by  reason  of  the  neg- 
ligence or  Ignorance  of  the  master  or  crew 
of  a  vessel.  The  Ocean  Wave  (U.  &)  18  Fed. 
Caa.  566,  567. 

Where  a  policy  insuring  a  steamboat 
recites  that  the  Insurer  assumes  the  unavoid- 
able dangers  of  the  river,  and  that  it  should 
be  free  from  all  loss  caused  by  barratry,  the 
fact  that  the  boat  was  stranded  by  careless- 
ness and  nnsklllfulness  of  the  master  would 
not  preclude  a  {recovery,  in  the  absence  of 
fraud  in  some  officer,  particularly  when  the 
word  "unavoidable"  does  not  refer  to  the 
duties  of  those  in  charge  of  the  boat,  but  to 
such  perils  which  are  incident  to  navigation 
and  from  their  nature  are  inseparable  from 
it  Louisville  Underwriters  v.  Pence,  19  8. 
W.  10,  12,  93  Ky.  96»  14  Ky.  Law  Bep.  21,  40 
Am.  St  Bep.  176. 

UlfAVOIDABIifS  IHTEBBUFTIOir. 

Where  a  contract  between  a  telegrapb 
company  and  the  sender  of  a  message  ex- 
empts the  company  from  liability  for  "un- 
avoidable interruptions  in  the  working  of  its 
lines,"  such  phrase  means  an  interruptioD 
that  could  not  be  avoided.  Kirby  v.  Western 
Union  Tel.  Co.,  55  N.  W.  759,  760,  762,  4  8.  D. 
105,  80  L.  B.  A.  612,  621,  624,  46  Am.  St 
Bep.  765. 

UN AVOIDABIiT  PBEIHBHTED. 

Code,  S  816,  providing  that  a  motion  for 
a  new  trial  mnst  be  made  at  the  term  at 
which  the  verdict  or  decision  Is  rendered, 
and,  except  for  the  cause  of  newly  discov- 
ered evidence,  shall  be  within  three  days 
after  the  verdict  or  decision  is  rendered,  un- 
less "unavoidably  prevented,"  refers  to  cir- 
cumstances beyond  the  control  of  the  party 
desiring  to  file  the  motion,  and  does  not  ex- 
cuse mere  neglect  Boggencamp  t,  Doltitm, 
20  N.  W.  100,  101,  15  Neb.  620. 
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UNBALANCED  BID. 

An  'iinbalanced  bld^  In  public  contracts 
la  defined  hj  the  Century  Dictionary  to  be  a 
bid  for  the  performance  of  a  giyen  work  at 
Bpedfled  rates  for  each  of  the  various  kinds 
of  labor  or  material  required,  which,  by  being 
made  on  an  erroneous  estimate  of  quantitiea 
of  each,  appears,  assuming  these  quantities 
to  be  correct,  to  be  low  in  comparison  with 
other  bids,  when  a  computation  based  on  the 
troe  quantities  would  make  the  bid  high. 
People  ▼.  McDonongh,  88  N.  Y.  Supp.  126, 
127,  85  App.  Diy.  162, 


UNCERTAIN. 

The  word  "uncertain**  may  include  any 
doubt,  whether  reasonable  or  not  Nothing 
is  absolutely  certain  that  rests  on  the  testi- 
mony of  men,  and  where  erldence  Is  giyen  to 
establish  any  proposition  tending  to  prove 
.gnilt  It  is  sufficient  if  it  remove  all  reason- 
able doubt,  80  that  an  instruction  that  if  the 
Jury  find  that  none  but  Chinese  witnesses 
testified  to  the  circumstances  of  the  killing 
and  as  to  the  parties  concerned  in  it,  and  the 
Jury  are  in  such  doubt  as  to  the  credibility 
or  truthfulness  of  such  witnesses  as  to  feel 
nncertaln  whether  they  should  be  believed, 
the  defendant  may  be  acquitted,  may  be 
properly  refused.  State  v.  Ah  Lee,  7  Or. 
237,268. 

In  using  the  words  "uncertain,  specula- 
tlve,  and  contingent,"  for  the  purpose  of  ex- 
cluding that  kind  of  damage,  it  is  not  meant 
to  assert  that  the  loss  sustained  must  be 
proved  with  the  certainty  of  a  mathematical 
demonstration  to  have  been  the  necessary  re- 
snlt  of  the  breach  of  covenant  by  defendant. 
The  plaintiff  is  not  bound  to  show  to  a  cer- 
tainty that  excludes  the  possibility  of  doubt 
that  the  loss  to  him  resulted  from  the  action 
of  defendant  in  violating  his  agreement  In 
many  cases  such  proof  cannot  be  given.  Yet 
there  might  be  a  reasonable  certainty,  found- 
ed on  inferences  legitimately  and  properly 
dedncible  from  the  evidence,  that  the  plaln- 
tUTs  loss  was  not  only  in  fact  occasioned  by 
defendant's  violation  of  his  covenant,  but 
that  such  loss  was  the  natural  and  proximate 
result  of  such  violation.  Certainty  to  a  rea- 
sonable intent  Is  necessary,  and  the  meaning 
of  the  language  is  that  the  loss  or  damage 
mnst  be  so  far  removed  from  speculation  or 
doubt  as  to  create  In  the  minds  of  intelligent 
and  reasonable  men  the  belief  that  it  was 
most  likely  to  follow  from  the  breach  of  the 
contract,  and  was  a  probable  and  direct. re- 
■nlt  thereof.  United  States  Trust  Co.  v. 
O'Brien,  38  N.  B.  206,  267,  143  N.  T,  284. 

The  word  "uncertain,"  in  Rev.  St  art 
M8,  which  provides  that,  if  plaintUTs  cause 
of  action  be  a  claim  for  unliquidated  or  un- 
certahi  damages  founded  on  a  tort  or  breach 


of  covenant,  the  defendant  shall  not  be  per^ 
mitted  to  set  off  any  debt  due  him  by  plain- 
tiff, does  not  characterize  a  demand  for  the 
conversion  of  a  sum  of  money.  Jones  v. 
Hunt  12  8.  W.  882,  833,  74  Tex.  657. 

Bankr.  Act  U.  S.  1841,  S  6,  declares  that 
all  creditors  whose  debts  are  not  due  and 
payable  until  a  future  day,  etc.,  or  all  per- 
sons having  '^uncertain  or  contingent  de- 
mands" against  a  bankrupt,  shall  be  permit- 
ted to  come  in  and  prove  such  debts  or 
claims,  and  shall  have  the  right  when  their 
debts  become  absolute,  to  have  the  same  al- 
lowed. Held,  that  the  term  "uncertain  or 
contingent  demands,"  as  so  used,  did  not  in- 
clude demands  the  existence  of  which  de- 
pended on  a  contingency,  but  merely  meant 
existing  demands,  the  cause  of  action  on 
which  depended  on  a  contingency.  French 
T.  Morse,  68  Mass.  (2  Gray)  111,  112. 

In  matters  of  obligation,  a  thing  is  un- 
certain when  the  description  is  not  that  of 
an  individual  object  but  designates  only  the 
kind,  such  as  some  com,  some  wine,  a  horse. 
Civ.  Code  La.  1900;  art  8556,  subd.  7. 

UHOERTAIHTT. 

Webster  defines  that  which  is  uncertain 
to  be  that  which  is  doubtful,  unsure,  dubi- 
ous. An  Instruction  which  declares  that  if 
the  evidence  leaves  a  fact  in  a  state  of  doubt 
and  •'uncertainty,"  then  the  Jury  must  con- 
sider it  as  not  proven,  exacts  too  high  a 
measure  of  proof.  Rowe  v.  Baber,  8  South. 
865,  866,  93  Ala.  422. 

The  word  "uncertainty,"  as  used  in  Code 
Civ.  Proc.  S  430,  subd.  7,  which  provides  that 
"uncertainty"  in  a  complaint  Is  a  ground  for 
demurrer,  refers  to  the  uncertainty  defined 
by  the  authorities  in  pleading;  and  such  au- 
thority does  not  Include  ambiguity.  Kraner 
v.  Halsey,  22  Pac.  1137,  1138,  82  Cal.  209. 


UNCHASTE. 

See,  also,  "Chaste.** 

An  unchaste  woman  Is  "a  sexually  im- 
pure woman  ordinarily."  Foster  v.  Hanchett 
85  AU.  316,  68  Vt  319,  54  Am.  St  Bep.  886. 

Under  Cr.  Code,  c.  4,  I  12,  declaring  the 
carnal  knowledge  of  a  female  child  under  the 
age  of  18  with  her  consent  to  be  rape,  unless 
she  was  over  15  years  of  age  and  previously 
unchaste,  the  term  "unchaste"  does  not  re- 
quire that  she  be  a  woman  of  notoriously 
lewd  and  lascivious  habits,  or  that  she  must 
be  a  prostitute.  Bailey  v.  State,  78  N.  W. 
284,  285,  57  Neb.  706,  73  Am.  St  Rep.  540. 

A  woman  is  unchaste  who  has  had  un- 
lawful Intercourse,  or  is  guilty  of  such  con- 
duct as  would  tend  to  indicate  that  she  was 
ready  and  willing  to  submit  to  the  unlawful 
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embracee  of  a  man.  The  embracing  of  a 
man  and  woman  does  not  necessarily  Indi- 
cate unchastity,  but  words  spoken  of  a  wo- 
man charging  that  at  a  certain  time  and 
place  the  man  was  embracing  her,  and  when 
dlscoTered  the  parties  seemed  very  much 
confused,  etc,  impute  "unchastlty,'*  within 
the  meaning  of  Code  Olv.  Proc.  S  1906,  pro- 
Tldlng  that  an  action  for  words  Importing  un- 
chastity  to  a  woman  are  actionable,  without 
alleging  special  damage.  Mason  ▼.  Strat- 
ton,  1  N.  Y.  Supp.  611,  612,  49  Hun,  606. 

UNCLAIMED. 

Laws  1899,  p.  1294,  c.  582,  amending 
Railroad  Law,  Laws  1890,  p.  1097,  c.  565,  S 
46,  provides  that  unclaimed  live  stock  may 
be  sold  by  any  railroad  without  notice. 
Held,  that  the  word  "unclaimed"  means  un- 
claimed within  a  reasonable  time  after  no- 
tice; and  where  a  consignee  of  fish  packed  in 
Ice  failed  to  call  for  them  for  54  hours,  al- 
though two  notices  were  sent  to  him,  and  he 
had  ample  opportunity  to  do  so,  the  fish  were 
properly  regarded  by  the  railroad  as  '*un- 
clalmed.'*  Leech  v.  New  York,  N.  H.  &  H.  R. 
Co.,  83  N.  Y.  Supp.  166;  168,  40  Misc.  Rep. 
654. 


UNCLL 

An  "uncle"  Is  defined  to  be  the  brother 
of  a  f  uther  or  mother,  and  according  to  the 
common  understanding  there  Is  no  distinc- 
tion between  the  whole  and  hcirif  blood.  State 
T.  Reedy,  24  Pac.  66,  67,  44  Kan.  190. 

"Uncle,"  includes  an  uncle  of  the  half 
blood.  State  v.  Gulton,  24  South.  7S4,  785,  51 
La.  Ann.  155. 


UNCOMPLETED. 

Under  the  statute  providing  that  It  shall 
be  lawful  for  any  railroad  company  which 
shall  have  entered  In  good  faith  upon  the 
work  of  constructing  Its  road,  and  shall 
have  become  unable  to  complete  the  con- 
struction of  the  same  or  any  part  thereof,  to 
sell  and  convey  the  whole,  etc.,  to  any  other 
railroad  company,  not  being  a  competing  line, 
etc.,  a  road  Is  "uncompleted"  where  it  has 
neither  station  house,  side  tracks,  nor  turn- 
tables, or  rolling  stock  fit  for  use,  and  has 
leased  what  It  used  about  as  long  as  It  could, 
and  Is  unable  to  furnish  what  is  necessary 
for  its  successful  operation.  Young  v.  To- 
ledo &  S.  H.  R.  Oo.,  76  Bilch.  486,  493,  43  N. 
W.  632.  635. 


UNCOMPOUNDED  MEDICINAL  DRUG. 

An  "uncompounded  medicinal  drug,'*  In 
pharmacy,  is  a  drug  not  made  up  of  two  or 
more  constituent  drugs  or  chemicals,  but  a 


single  dfug  as  prepared  without  admixture 
for  the  pharmacist's  use,  and  with  no  refer- 
ence to  its  elementary  chemical  constitution, 
whether  simple  or  compound.  Iron,  sulphur, 
or  iodine  are  examples  of  simple  chemical 
elements  that  are  drugs  when  suitably  pre- 
pared for  medicinal  use.  Quinine^  opium, 
etc.,  are  common  examples  of  single  "uncom- 
pounded medicinal  drugs,"  though  com- 
pounds chemically  considered.  United  States 
V.  Stubbs  (U.  S.)  91  Fed.  606^  610. 

UNCONDITIONAL 

A  will  giving  to  testator's  wife  all  his 
Interest  in  real  estate,  mortgages,  notes  "ab- 
solutely and  unconditionally"  means  no  more 
than  that  the  wife  should  have  the  property 
without  condition  during  the  time  in  which 
she  was  to  hold  it  Krats  v.  KratZi  59  N.  E. 
619,  520,  189  111.  276. 

UN OOHBinONAXf  AHD  80I.E  OWllER« 


"Unconditional  and  sole  owner,"  as  used 
In  a  policy  of  Insurance  which  provided  that, 
if  the  assured  is  not  the  "unconditional  sole 
owner"  of  the  property,  this  policy  shall  be 
void,  includes  a  vendee  In  possession  under 
an  executory  contract  to  purchase.  Rumsey 
V.  Phoenix  Ins.  Co.  (U.  S.)  1  Fed.  396,  398w 

The  Interest  of  a  mortgagor  in  realty  be- 
fore foreclosure  is  "unconditional  and  sole 
ownership,"  within  the  meaning  of  a  fire  pol- 
icy that  it  shall  be  void  If  the  Interest  of  the 
assured  be  other  than  unconditional  and  sole 
ownership.  Wolf  v.  Theresa  Village  Mut 
Fire  Ins.  Co.,  91  N.  W.  1014,  1015,  115  Wis. 
402. 

The  provisions  of  a  policy  to  the  effect 
that  its  validity  shall  be  dependent  on  plain- 
tiff's "unconditional  and  sole  ownership*'  of 
the  property  insured  had  reference  only  to 
the  quality  of  plaintiff's  title,  not  to  liens, 
and  the  policy  was  therefore  not  rendered 
void  because  of  a  chattel  mortgage.  Amer- 
ican Artistic  Gold  Stamping  Co.  v.  Glena 
Falls  Ins.  Co.,  20  N.  Y.  Supp.  646^  647, 1  Misc. 
Rep.  114. 

A  provision  In  a  policy  that  the  'Interest 
of  the  insured  shall  be  free  and  unincumber- 
ed ownership"  renders  it  void  where  it  was 
subject  to  a  mortgage  not  stated  in  the  pol- 
icy. Fltchburg  Sav.  Bank  v.  Amazon  Ins. 
Co.,  125  Mass.  431. 

A  party  stated,  in  an  application  for  a 
fire  policy,  that  he  was  the  unconditional 
owner  of  the  building  insured,  which  stood 
on  a  large  tract  of  land  in  which  the  insured 
owned  an  undivided  fourth  in  fee  and  the 
life  interest  in  the  remainder;  but  at  the 
time  the  extent  of  his  Interest  in  the  re- 
mainder, whether  for  life  or  in  fee,  was  in 
litigation.     The  building  was  his  dwelling, 
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built  at  Ufl  expense.  Held  that  as  In  a  par> 
tition  tlie  building  would  be  assigned  to  him 
with  his  fourth,  a  reiH*esentation  that  he  was 
the  unconditional  owner  thereof  did  not  avoid 
the  policy.  Kenton  Ins.  Co.  t.  Wigginton,  89 
Ky.  330,  12  S.  W.  668,  069,  7  U  R.  A.  81. 

The  omission  of  the  owner  of  the  equi- 
table title  to  property  to  state  the  nature 
thereof  will  not  render  a  policy  of  insurance 
fnyalid,  under  a  condition  forfeiting  the  In- 
snrance  in  case  the  interest  is  other  than  the 
entire,  unconditional,  and  sole  ownership,  If 
the  fact  is  not  so  represented  to  the  com- 
pany. Pelton  T.  Westchester  Fire  Ins.  Co., 
77  N.  Y.  605.  And  he  will  be  regarded  as  the 
absolute  owner,  although  he  may  not  have 
paid  the  purchase  money.  Ramsey  v.  Phoe- 
nix Ins.  Co.  (U.  S.)  2  Fed.  429.  Under  these 
principles,  where  plaintifT  Insured  certain 
buildings  on  land  which  he  had  contracted 
to  purchase,  but  on  which  he  had  made  no 
payment,  and  the  policy  was  conditioned  to 
be  void  if  his  interest  was  other  than  the 
^'entire,  unconditional,  and  sole  ownership," 
or  if  the  insured  property  was  a  building  on 
land  not  owned  by  him  in  fee  simple,  the 
policy  was  not  vitiated  merely  because  he 
failed  to  hold  the  legal  title  to  the  land.  Im- 
perial Fire  Ins.  Oo.  v.  Dunham,  12  Atl.  668, 
675,  117  Pa.  460,  2  Am.  St.  Rep.  686. 

Since  a  fee-simple  estate  is  the  highest 
tenure  known  to  the  law,  and  since  landown- 
ers in  fee  simple,  in  the  absence  of  any  proof 
to  the  contrary,  are  presumed  to  be  the  own- 
ers of  the  buildings  located  and  standing  on 
the  premises,  it  follows  that  the  interest  of 
the  fee-simple  owner  of  land  in  the  buildings 
thereon  is  "the  entire,  unconditional,  and  sole 
ownership^'  of  such  property,  within  the 
meaning  of  a  fire  insurance  policy  requiring 
such  ownership;  and  the  fact  of  the  exist- 
ence of  a  lease  of  such  buildings  for  a  term 
of  10  years  does  not  change  the  rule.  Lyco- 
ming Fire  Ins.  Co.  of  Muncy  v.  Haven,  96 
U.  S.  242,  245,  24  L.  Ed.  473. 

Where  a  fire  policy  provided  that,  if  the 
Interest  of  the  insured  be  other  than  "un- 
conditional and  sole,"  it  shall  be  void,  the 
phrase  means  that  the  interest  must  be  com- 
pletely vested  in  the  assured,  not  contingent 
or  conditional,  nor  for  years  or  life,  nor  In 
common,  but  of  such  a  nature  that  the  in- 
sured must  sustain  the  entire  loss  if  the 
property  is  destroyed;  and  this  is  so,  wheth- 
er the  title  is  legal  or  equitable.  Hartford 
Fire  Ins.  Co.  v.  Keating,  38  Atl.  29,  81«  86 
Md.  180,  63  Am.  St  Rep.  499. 

tmoOKDITIOHAZi  OOHTRAOT. 

In  the  opinion  rendered  in  Dye  v.  Gar- 
rett, 78  Ga.  471,  8  S.  E.  691,  it  was  said  that 
an  "onconditional  contract"  is  one  that  has 
no  condition  in  it  It  is  such  a  one  that  the 
comi,  by  looking  at  the  paper  Itself,  may  de- 
termine that  Judgment  shall  be  rendered  for 


the  plalntifr  in  the  case.  Rodgers  v.  Caid- 
weU,  37  S.  E.  865,  866,  112  Ga.  635.  See, 
also,  Everett  v.  Westmorland,  92  Ga.  670,  19 
S.  a  37. 

A  suit  on  notes,  some  of  which  were  due 
and  some  not  matured,  except  under  a  stipu- 
lation that  they  should  become  due  If  any 
one  of  the  series  was  not  paid  within  30  days 
after  maturity,  is  not  founded  on  "uncondi- 
tional contracts"  in  writing,  within  the  mean- 
ing of  paragraph  7,  f  4,  art  6»  of  the  Consti- 
tution, and  requires  a  verdict  by  Jury.  How- 
ard ▼.  Wellham,  41  S.  B.  62,  114  Ga.  934. 

UHOOllBITIOirAIi  HEIRS. 

"Unconditiona]  heirs"  are  those  who  in- 
herit without  any  reservation  or  without 
making  an  inventory,  whether  their  accept- 
ance be  express  or  tacit  Olv.  Code  La.  1900, 
art  882. 

UNOOHBinONAI.  PROMISE  TO  PAY. 

An  unqualified  order  or  promise  to  pay  is 
unconditional,  vfithtn  the  meaning  of  the 
negotiable  instruments  law,  though  coupled 
with  (1)  an  indication  of  a  particular  fund 
out  of  which  reimbursement  is  to  be  made, 
or  a  particular  account  to  be  debited  with  the 
amount,  or  (2)  a  statement  of  the  transaction 
which  gives  rise  to  the  instrument  But  an 
order  or  promise  to  pay  out  of  a  particular 
fund  is  not  unconditional.  Ann.  Codes  A  Sts. 
Or.  ^1901,  S  4405. 


UNCONSCIENTIOUS. 

2  Pom.  Bq.  Jur.  f  808,  says  the  terms 
"fraud"  or  **fraudulent"  as  used  by  the 
courts  in  speaking  of  equitable  estoppels,  are 
virtually  synonymous  with  "unconscientious" 
or  'inequitable."  The  Ottumwa  Belle  (U. 
S.)  78  Fed.  643,  64& 


UNCONSCIONABLE. 

As  defined  by  Bouvier,  an  unconscion- 
able bargain  is  a  contract  which  no  man  in 
his  senses,  not  under  a  delusion,  would  make 
on  the  one  hand,  and  which  no  fair  and  hon- 
est man  would  accept  on  the  other.  Such  a 
contract,  whether  founded  on  fraud,  accident 
mistake,  folly,  or  ignorance,  is  void  at  com- 
mon law.  It  is  not  necessary  to  invoke  the 
aid  of  a  court  of  equity  to  reform  It,  and 
courts  of  law  will  always  refuse  to  enforce 
such  a  bargain,  as  against  public  policy,  hon- 
esty, fair  dealing,  and  good  morals.  Hume 
V.  United  States,  10  Sup.  Ct  134,  136,  132  U. 
S.  406,  33  L.  Ed.  393. 

Where  a  theater  lease  provided  for  the 
payment  of  an  annual  rental  of  $22,500,  a 
provision  or  a  deposit  by  the  tenant  of  $5,000 
and  a  forfeiture  of  the  same  on  a  breach  was 
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not  ''oDconsclonable/'    Adler  ▼.  Kramer,  80 
N.  Y.  Supp.  624,  62G,  99  Misc.  R^.  642. 

An  agreement  whereby  an  attorney  re- 
tained $1,200  pension  money  out  of  a  little 
oyer  $1,700  receiyed  by  liim  was  an  uncon- 
scionable agreement    In  re ^  86  N.  Y. 

563,  564,  571,  678. 

UNCONSTITUTIONAL 

The  term  "unconstitutional  law"  must 
yary  in  Its  meaning  in  different  states,  ac- 
cording as  the  powers  of  soyerelgnty  are  or 
are  not  exercised  by  the  indiyidual  or  body 
which  exercises  the  power  of  ordinary  legis- 
lation. Where  the  lawmaking  department  is 
restricted  in  its  powers  by  written  funda- 
mental law,  as  in  the  American  states,  we 
understand  by  unconstitutional  law  one 
which,  being  opposed  to  the  fundamental 
law,  is  therefore  in  excess  of  legislatlye  au- 
thority and  yoid.  Indeed,  the  term  "uncon- 
stitutional law,"  as  employed  in  American 
jurisprudence,  is  a  misnomer  and  implies  a 
contradiction;  that  enactment  which  is  op- 
posed to  the  Ck>nstitution  being  in  fact  no  law 
at  all.  Gooley  Const.  Llm.  pp.  2,  8;  State  y. 
McCann,  72  Tenn.  (4  Lea)  1,  10. 

Judge  Cooley  says:  "The  term  'unconsti- 
tutional law,'  as  employed  In  American  juris- 
prudence, is  a  misnomer  and  implies  a  con- 
tradiction; that  enactment  which  is  opposed 
to  the  Constitution,  being  in  fact  no  law  at 
all."  Again  this  same  author  says:  "When 
a  statute  is  adjudged  to  be  unconstitutional, 
it  is  as  if  it  had  neyer  been.  Rights  cannot 
be  built  up  under  it  Contracts  which  depend 
upon  it  for  their  construction  are  void.  It 
constitutes  a  protection  to  no  one  who  has 
acted  under  it,  and  no  one  can  be  punished 
for  haying  refused  obedience  to  it  before  the 
decision  was  made."  A  legislatlye  act  in 
conflict  with  the  Constitution  is  not  only  il- 
legal or  yoidable,  but  absolutely  yoid.  It  is 
as  if  neyer  enacted,  and  no  subsequent 
change  of  the  Constitution  remoying  the  re- 
striction could  yalidate  it  or  breathe  into  it 
the  breath  of  life.  In  re  Rahrer  (U.  S.)  43 
Fed.  556,  558,  10  L.  R.  A.  444. 

Objection  in  a  state  court  that  an  act  of 
the  state  is  "unconstitutional  and  yoid"  re- 
lates only  to  the  power  of  the  state  Legisla- 
ture under  the  state  Constitution,  and  does 
not  raise  the  question  that  the  act  was  in 
contrayention  of  the  Constitution  of  the  Unit- 
ed States.  Layton  y.  Missouri,  23  Sup.  Ct 
137,  138,  187  U.  S.  856,  47  L.  Bd.  214. 

A  law  that  1b  unconstitutional  is  so  be- 
cause it  is  either  an  assumption  of  power  not 
legislatlye  in  its  nature,  or  because  it  is  in- 
consistent with  some  proyision  of  the  federal 
or  state  Constitution.  Commonwealth  y. 
Powell,  1  Pa.  Co.  Ct.  R.  94,  97  (citing  Com- 
monwealth T.  Maxwell,  27  Pa.  [8  Casey]  444, 
466). 


An  unconstitutional  act  is  not  a  law.  It 
confers  no  rights.  It  imposes  no  duties.  It 
affords  no  protection.  It  creates  no  office. 
It  is  in  legal  contemplation  as  inoperatiye  as 
though  it  had  neyer  been  passed.  Therefore 
an  unconstitutional  act  purporting  to  create 
an  office  giyes  no  yalidity  to  the  acts  of  a  per- 
son acting  under  color  of  its  authority.  Nor- 
ton V.  Shelby  County,  6  Sup.  Ct  1121,  1125. 
118  U.  S.  425,  30  U  Ed.  178;  Melody  y.  Good- 
rich et  al.,  70  N.  T.  Supp.  568»  568,  85  Hise. 
Rep.  138. 

UNCONTROLLABLE. 

An  allegation  in  a  complaint  for  diyorce 
that  the  defendant  was  subject  to  "uncon- 
trollable paroxysms  of  rage  and  yiolence" 
means  that  such  paroxysms  of  rage  and  ylo- 
lence  were  beyond  the  control  of  the  plaintiff 
and  not  beyond  the  control  of  the  defendant, 
and  that  she  was  not,  therefore,  unacconnt- 
able  for  the  same.  Sylyis  t.  Sylylg,  17  Pac. 
912,  915,  11  Colo.  31i^. 

UNOONTBOULABLE  IMPITLSfi. 

An  uncontrollable  impulse,  sufficient  to 
destroy  criminal  responsibility,  exUts  only 
where  it  destroys  the  power  of  the  accused 
to  comprehend  rationally  the  nature,  charac- 
ter, and  consequences  of  a  particular  act  or 
acts  charged  against  him,  and  not  where  the 
accused  still  has  the  power  of  knowing  the 
character  of  the  particular  act  or  acts  and 
that  they  are  wrong.  The  law  will  hardly 
recognize  the  theory  that  any  uncontrollable 
Impulse  may  so  take  possession  of  a  man's 
faculties  and  powers  as  to  compel  him  to  do 
what  he  knows  to  be  wrong  and  thereby  re- 
lieye  him  from  all  criminal  responsibility. 
Wheneyer  a  man  understands  the  nature  and 
character  of  an  act,  and  knows  it  Is  wrong, 
it  would  seem  that  he  ouglTl  to  be  held  legal- 
ly responsible  for  the  commission  of  It  If  in 
1  fact  be  does  commit  it  State  v.  O^Neil.  33 
Pac.  287,  294,  61  Kan.  651,  24  U  R.  A.  656. 

UNCULTIVATED. 

Comp.  Laws  18T9,  c.  89,  f  12,  author 
izing  a  road  oyerseer  to  enter  on  any  "un- 
cultiyated  land  unincumbered  by  a  crop*' 
to  obtain  stone,  etc.,  does  not  mean  land 
which  has  once  been  under  cultiyation,  bnt 
on  which  there  is  no  present  crop,  but  land 
which  has  not  been  cultiyated.  Barrett  y. 
Nelson,  29  Kan.  594,  596. 


UNDEPRECIATED  MONEY. 

A  note  giyen  for  land  sold  in  1864  upon 
a  credit  with  the  understanding  that  at 
the  time  of  the  sale  that  payment  should  be 
required  in  "undepreciated  money/'  does  not 
by  force  of  that  term,  require  the  payment 
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of  qpede  or  its  equivalent  It  is  held  that 
tbe  time  and  circumstances  under  which  the 
note  is  g^ven  are  to  be  considered  In  ascer- 
taining the  intention  of  the  parties,  and  that 
payment  made  in  money  in  the  ordinary 
commercial  and  business  transactions  of  a 
conntry  was  a  payment  in  undepreciated 
money  in  the  contemplation  of  the  contract. 
Blackburn  y.  Brooks,  65  N.  OL  418. 


UNDER. 

A  recital  In  municipal  bonds  that  tfaej 
were  issued  under  and  by  authority  of  a 
statute  is  held  equivalent  to  saying  that  it 
was  done  in  conformity  with  the  statute  and 
authorized  by  it  Bisley  t.  Village  of  How- 
eU  (U.  8.)  64  Fed.  453,  457,  12  a  0.  A.  2ia 

The  word  <*nnder/'  as  used  in  the  recital 
In  municipal  bonds  to  the  effect  that  the 
bonds  are  issued  under  the  provisions  of  a 
given  statute,  is  not  synonymous  with  the 
pbrase  "in  pursuance  of,"  or  **in  conformity  | 
with,"  or  "by  virtue  of,"  or  "by  authority ; 
of,"  but  simply  asserts  that  the  bonds  are 
subject  to  or  controlled  by  the  provisions  of  i 
the  statute    named,   and   the  purchaser   isj 
thereby  Informed  where  he  should  look  in, 
order  to  learn  what  the  provisions  of  the 
statute  are  which  confer  and  limit  the  power 
to  issue  the  bonds.    Bates  v.  Riverside  In- 
dependent School  Dist  (U.  &)  26  Fed.  192, 
194. 

A  covenant  In  a  deed  by  the  grantor  that 
his  land  is  free  from  all  incumbrances  done 
or  suffered  by  "those  under  whom  they 
claim"  means  those  from  whom  they  have 
derived  the  tiUe.  Williams  y.  HaU,  62  Mo. 
405,  406. 

As  at  a  lower  level. 

"Under,"  as  used  in  Rev.  St  Mass.  c 
39,  S  67,  providing  that  every  railroad  cor- 
poration may  raise  or  lower  any  turnpike 
or  way  for  the  purpose  of  having  their  rail- 
road pass  over  or  under  the  same,  is  not  pre* 
dsely  the  opposite  of  "over."  One  passes  over 
a  road  if  he  crosses  it  on  the  surface,  as 
well  as  when  he  passes  above  it  on  a  bridge; 
but  he  cannot  be  said  to  pass  under  it,  un< 
less  on  another  surface  at  a  lower  level. 
Newburyport  Turnpike  CJorp.  v.  Eastern  B. 
Ck>^  40  Mass.  (23  Pick.)  826,  328. 

As  by  Tirtne  of. 

"Under,"  in  a  notice  that  a  certain  per- 
son was  not  entitled  to  vote  under  the  re> 
f«m  act,  was  equivalent  to  "by  virture  of* 
the  act  Huggett  v.  LewiSf  28  Bng.  Law  ft 
Bq.  826,  327. 

As  ia  si&liordlAatlon  to. 

As  used  in  Wag.  St  p.  274,  |  8,  provid- 
ing tbat  the   words   "grant   bargain,    and 


to  be  express  covenants  that  the  grantor 
was  at  the  time  of  the  execution  of  the  con- 
veyance seised  of  an  indefeasible  estate  in 
fee  simple,  and  that  such  estate  was  free 
from  incumbrances  done  or  suffered  by  the 
grantor  or  "any  person  claiming  under  him," 
refers  to  those  holding  subordlnately  and 
not  adversely  to  the  grantor,  since  the  8tat> 
utory  provision  against  incumbrances  is  bas- 
ed on  the  idea  that  the  grantor  had  not 
previously  sold  the  land  conveyed,  but  that- 
he  was  at  the  time  of  entering  into  it  the 
owner  thereof,  and  that  it  may  have  been 
incumbered  by  him,  or  by  some  person  right- 
ly claiming  an  estate  In  the  land  consistent 
with  the  owner's  title,  or  some  estate  there- 
in in  trust  for  the  owner.  Glore  v.  Graham, 
64   Mo.  249,  253. 

'^Under"  has  the  same  siguiflcation  as 
the  phrase  "by  virtue  of,"  which  Is  defined 
in  the  Century  Dictionary  as  meaning  **by 
or  through  the  authority  of."  It  is  also  de- 
fined "in  subordination  to"  (Worcest  Diet), 
and  "in  conformity  with"  (Cent  Diet);  and 
it  has  such  meaning  in  Act  April  6,  1889.  f 
1,  giving  a  lien  for  labor  performed  or  ma- 
terial furnished  for  any  building  or  improve- 
ment under  or  by  virtue  of  the  contract  with 
the  owner,  or  his  agent  trustee,  contractor, 
or  contractors.    Bassett  v.  Mills  (Tex.)  34  S. 

As  subject  to. 

"Under  this  contract**  as  used  In  a  con- 
tract providing  that  any  question  or  dispute 
that  shall  arise  under  this  contract  shall  be 
referred,  etc.,  means  the  subject  of  the  con- 
tract or  covered  by  the  contract  Hostet- 
ter  V.  City  of  Pittsburg,  107  Pa.  419,  432. 

"Under,"  as  used  In  a  statute  providing 
that  chiefs  of  police  shall  have  power,  under 
such  rules  as  the  police  board  may  estab- 
lish, to  suspend,  fine,  or  dismiss  any  subor- 
dinate o£9cer,  means  "subject  to,"  and  indi- 
cates an  intention  to  give  the  chief  power 
to  do  these  things,  but  makes  him  subject 
to  the  police  board.  Eslinger  v.  Pratt  46 
Pac  763,  766,  14  Utah,  107. 

UNDER  AND  SUBJECT  TO. 

An  assignment  of  land  on  which  a  per- 
petual rent  had  been  reserved,  declared  in 
the  habendum  to  be  "under  and  subject  to 
the  payment  of  the  said  rent  as  the  same 
shall  accrue,  forever,"  means  that  the  gran- 
tee is  to  take  an  incumbered  estate,  without 
recourse  to  the  grantor  for  a  breach  of  the 
statutory  covenant  arising  from  the  words 
"grant  bargain,  and  sell,"  used  in  the  as- 
signment. Walker  v.  Physick,  6  Pa.  193, 
203. 

The  words  "under  and  subject'*  in  a 

grant  of  land  under  and  subject  to  the  pay- 

leU,"  in  all  conveyances,  shall  be  construed  ^  ment  of  the  several  ground   rents   which 
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hare  been  reserved  In  an  original  grant, 
operates  to  bind  the  grantee  to  Indemni^ 
the  grantor  no  longer  than  his  tenancy  of 
the  freehold.  American  Academy  of  MuMc 
y.  Smith,  54  Pa.  120,  132. 

The  words  **under  and  subject  to,**  In 
a  deed  which  recites  that  the  grantee  takes 
the  land  conveyed  under  and  subject  to  a 
mortgage  debt,  does  not  operate  to  make 
him  personally  liable  for  the  debt,  where 
there  Is  no  agreement  or  consent  on  his  part 
to  pay  the  debt,  and  no  consideration  moves 
to  him  for  its  payment  Glrard  Life  Ins. 
&  Trust  Co.  V.  Stewart,  86  Pa.  89,  91. 

A  clause  in  a  deed  of  conveyance  "under 
and  subject"  to  a  mortgage  or  other  in- 
cumbrance Is  a  covenant  of  Indemnity  only 
as  between  grantor  and  grantee,  for  the 
protection  of  the  former,  unless  there  be  an 
express  agreement  to  pay  the  Incumbrance, 
or  unless  such  an  agreement  may  be  Im- 
plied from  the  circumstances.  Thomas  ▼• 
Wiltbank,  6  Wkly.  Notes  Cas.  477,  479. 

A  convejrance  of  land  **under  and  sub- 
ject" to  a  mortgage  or  other  Incumbrance 
Is  of  itself  a  covenant  of  Indemnity  only  for 
the  protection  of  the  vendor.  It  is  only 
where  there  is  an  express  agreement  to  pay 
the  incumbrance,  or  where  such  agreement 
might  be  implied  from  the  circumstances^ 
that  there  is  liability  to  the  incumbrancer, 
or  that  he  may  sue  in  the  name  of  the  vendor 
to  his  use.  Appeal  of  Moore,  88  Pa.  450, 
453,  32  Am.  Rep.  469;  Samuel  v.  Peyton,  88 
Pa.  465,  469. 

In  an  action  by  a  mortgagee  to  recover 
a  deficiency  resulting  on  the  foreclosure  of 
the  mortgage  from  the  grantee  of  the  mort- 
gagor, whose  deed  recited  that  the  convey- 
ance was  under  and  subject  to  such  mort- 
gage, the  court  said:  "The  most  that  can 
be  claimed  for  the  words  'under  and  subject,' 
in  the  conveyance,  is  that  as  between  the 
parties  it  creates  a  covenant  of  Indemnity 
to  the  grantor  on  the  part  of  the  grantee.  It 
creates  no  liability  to  the  mortgagee,  and 
does  not  authorize  a  suit  In  his  own  name." 
Taylor  v.  Mayer,  93  Pa.  42,  44. 

A  deed  to  a  building  association  "under 
and  subject"  to  the  lien  of  a  mortgage  cre- 
ates a  covenant  on  the  part  of  the  grantees 
to  indemnify  the  grantor  against  the  mort- 
gage debt  Greene  v.  Rick,  121  Pa.  130,  139, 
15  Atl.  497,  2  L.  R.  A.  48,  6  Am.  St  Rep. 
760. 

The  legal  Import  of  the  "under  and 
subject  to  the  lien  of"  clause  In  a  deed  is 
that  the  vendee  will  discharge  the  lien  of 
the  Incumbrance  by  payment,  or,  in  default 
thereof,  that  the  land  shall  remain  liable 
therefor,  and  shall  be,  as  between  himself 
and  his  vendor,  primarily  liable  to  the  ex- 
tent of  its  actual  value.  If  the  mortgage 
money  is  more  than  the  value  of  the  land. 


the  vendor  will  be  liable  to  his  credit<Nr  tot 
such  surplus^  and  will  be  without  recourse 
to  his  vendee  for  the  amount  so  paid;  but 
if  the  vendee  neglects  or  refuses  to  pay,  and 
the  holder  of  the  mortgage  proceeds  upon 
the  bond  or  otherwise  against  the  mortgagor, 
the  implied  covenant  to  indemnify  him  to 
the  extent  of  the  value  of  the  land  1b  broken, 
and  his  vendee  is  liable  to  him  upon  it 
Blood  V.  Grew  livick  .Oo.,  83  Aa  d44,  346^ 
171  Pa.  828. 

"Under  and  subjects  to  a  mortgage,  as 
used  in  a  deed,  do  not  import  a  promise  to 
pay,  nor  create  a  personal  liability.  Lavelle 
V.  Gordon,  39  Pac.  740,  741,  15  Mont  515. 

UllDEB  AUTHORiry  OF  XiAW. 

In  Gonst  art  5, 1  29,  providing  that  the 
county  court  shall  hold  at  least  four  tttms 
a  year,  as  may  be  provided  by  the  Legisla- 
ture or  by  the  commissioners'  court  of  the 
county,  under  authority  of  law,  and  sach 
other  terms  each  year  as  may  be  fixed  by 
the  commissioners'  court,  the  purpose  of  the 
use  of  the  words  ''under  authority  oC  law" 
was  not  merely  to  empower  the  Legislature 
to  authorise  the  commissioners'  court  to  act 
in  the  premises,  but  it  was  rather  to  make 
their  action  subordinate  and  subject  to  leg- 
islative control.  Hughes  t.  Doyle,  44  S.  W. 
64^  65,  91  Tex.  421« 

UllDEB  OOLOB  OF« 

Bee  "Color." 

UllDEB  OONTBAOT. 

A  person  who  entices  fh>m  the  employ 
of  a  farmer  a  minor  child,  who  is  working 
on  his  farm  under  a  contract  made  with 
the  minor's  father,  is  not  guilty  of  violating 
2  Rev.  St  1893,  f  291.  providing  for  the 
punishment  of  any  person  who  shall  entice 
any  sevvant  or  laborer  "under  contract" 
with  another  to  violate  such  contract  State 
V.  Aye,  41  S.  B.  519,  63  S.  C.  468. 

UllDEB  OONTBOIi. 

Where  a  railroad  engineer  had  testifiei 
that  he  had  his  train  under  control,  it  was 
proper  to  allow  him  to  explain  the  meaning 
of  "having  the  train  under  control,"  since^ 
while  the  expression  might  be  fully  under- 
stood by  railroad  men  operating  a  train,  a 
Jury  would  not  perhaps,  have  a  dear  idea 
of  what  was  meant.  Texas  A;  N.  O.  R.  Co. 
V.  Mortensen,  66  &  W.  99,  103,  27  Tex.  Civ. 
App.  106. 

UllDEB  THE  DIBEOTIOH  OF« 

Rev.  St  U.  8.  f  458  [U.  S.  Comp.  St 

1901,  p.  257],  provides  that  the  Commissioner 
of  the  General  Land  Office  shall  perform. 
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'teder  the  direction  of  the  Secretary  of  the 
Interior,"  all  executive  duties  pertaining  to 
tbe  surrey  and  sale  of  lands,  or  in  any  wise 
respecting  snch  lands*  Held,  that  the  phrase 
'*under  the  direction  of  the  Secretary  of  the 
Interior^  is  not  meaningless,  bnt  was  intend- 
ed as  an  expression  in  general  terms  of  the 
power  of  the  Secretary  to  supervise  and  con- 
trol the  (derations  of  the  Land  Department 
It  means  that  in  the  immediate  matters  re- 
lating to  the  sale  and  disposition  of  the 
public  domain,  and  the  administration  of  the 
trust  involving  on  the  government,  the  Sec* 
retary  is  the  supervising  agent  of  the  gov- 
ernment. Stoneroad  ▼.  Stoneroad,  16  Snp. 
Gt.  822,  826,  158  U.  8.  240,  88  L.  Bd.  966; 
Orchard  r.  Alexander,  157  U.  8.  372,  381, 884» 
15  Sup.  Ct  635,  39  L.  Ed.  737.  74L 

UNDEOR  DISABILITY. 

See  ''DisabiUty.'* 

VHDEOR  FALSE  PBETEHSES. 

To  charge  a  person  with  having  ob- 
tained property  under  false  pretenses  con- 
veys the  idea  that  such  person  has  been 
guUty  of  swhidling,  and  therefore  it  is  libel- 
ous per  se  to  publish  that  a  note  given  to 
plaintiff  was  obtained  from  the  maker  un- 
der false  pretenses.  Young  ▼•  Sheppard 
(Tex.)  40  a  W.  62. 

UNDER  HIS  HAHD. 

The  averment,  in  an  action  on  notes,  of 
a  promise  by  defendant  under  his  hand 
■bould  be  construed  as  equivalent  to  an 
averment  of  a  promise  in  writing  signed  by 
defendant.  The  word  "hand,"  in  legal  par- 
lance, is  often  used  to  denote  handwriting 
or  written  signature,  as  "Witness  my  hand 
and  seal,"  or  ••Witness  my  hand."  If  the 
instrument  be  not  under  seal,  also,  as  used 
hi  Gen.  St  $|  978,  985,  and  Mills'  Ann.  St 
{§  1484,  1491,  authorizing  a  judge  or  justice 
of  the  peace  to  issue  a  warrant  in  certain 
cases  "under  his  hand"  means  a  writ  or  pro- 
cess in  writing,  signed  by  the  Judge  or  jus- 
tice. Salazar  v.  Taylor,  33  Pac.  369,  370,  18 
Colo.  538. 

A  special  count  on  a  note  alleged  to  have 
been  given  by  defendants  under  their  hands, 
etc.,  is  satisfied  by  the  signing  of  a  note  by 
one  of  the  parties  by  making  his  mark  there- 
to.   Walbridge  v.  Arnold,  21  Conn.  424,  428. 

As  used  in  a  declaration  in  an  action  on 
a  note;  stating  that  the  defendants  by  a  note 
**UDder  their  hands''  promised  to  pay,  the 
phrase  quoted  embraces  a  note  signed  by 
procuration.  Phelps  r.  Riley,  8  Conn.  266, 
270. 

OXDEB  niFBOTEMIilIT* 

The  term  •'under  improvement*  to  Gen. 
8t  e.  128,  SS  1,  4,  authorizing  the  fence  view- 


ers, upon  application,  to  make  a  division  of 
the  fences  between  owners  of  adjoining 
lands  under  improvement,  means  "used,  oc- 
cupied, employed,  or  turned  to  profitable  ac- 
count The  purpose  of  the  statute  was  to 
require  owners  of'  adjoining  lands  occupy- 
ing or  using  them,  or  beneficially  using  them 
in  such  a  way  as  to  derive  some  profit  or  ad- 
vantage therefrom,  to  maintain  the  fences 
equally.**    Chase  w.  Jefts,  58  N.  H.  280,  281. 

Woodland  through  which  the  owner's 
cattle  roamed  as  a  part  of  their  pasture  is 
"under  improvement,"  within  the  meaning  of 
Gen.  St  c  128,  f  1,  relating  to  the  mainte- 
nance of  partition  fences  between  land  and 
woodland  which  is  not  '*under  improvement** 
Piper  V.  Piper,  60  N.  H.  98,  99. 

Rev.  St  Me.  c  18, 1  18,  authorizing  the 
selectmen  of  a  town  to  lay  out  private  ways 
leading  from  "land  under  improvement"  in 
a  town  to  a  town  or  highway,  includes  a  mill 
lot  on  which  a  mill  la  erected.  Lyon  r.  Ha- 
mor,  73  Me.  56,  67. 

Umom  THB  nfZXITBNOB  OF  XiIQVOR. 

As  used  in  an  accident  insurance  policy, 
providing  that  no  claim  should  be  made 
thereunder  where  the  death  or  injury  hap- 
pened while  the  insured  was,  or  In  conse- 
quence of  his  having  been,  "under  the  in- 
fluence of  intoxicating  drinks,"  the  quoted 
phrase  means  that  the  insured  must  have 
drank  enough  to  disturb  the  action  of  the 
mental  or  physical  faculties,  so  that  they 
were  no  longer  in  their  normal  condition. 
Shader  v.  Railway  Passengers'  Assur.  Co,  (N. 
T.)  8  Hun,  424. 

"Under  the  influence  of  intoxicating 
liquors,"  as  used  in  an  accident  policy  pro- 
viding that  the  insurer  shall  not  be  liable 
for  injuries  received  by  the  insured  while 
under  the  Influence  of  intoxicating  liquors, 
means  a  condition  amounting  to  intoxication, 
and  does  not  include  every  instance  in  which 
the  insured  has  partaken  of  any  quantity  of 
intoxicants.  Campbell  v.  Fidelity  &  Cas- 
ualty Co.  of  New  Yoi^,  60  S.  W.  492,  496, 
109  Ey.  661. 

The  phrase  ''under  the  influence  of  liq- 
uor" means  the  same  as  '*drunk"  or  "intox- 
icated," in  an  instruction,  in  an  action  for 
death  occasioned  by  drunkenness  caused  by 
liquor  furnished  by  defendant  that  exem- 
plary damages  might  be  allowed  if  defend- 
ant gave  deceased  intoxicating  liquors  when 
he  was  already  "under  the  influence  of  liq- 
uor." Buck  V.  Maddock,  47  N.  B.  208,  209, 
167  IIL  219. 

"Under  the  influence  of  intoxicating 
drinks,"  within  the  meaning  of  a  policy  of 
accident  insurance  which  excused  the  insur- 
er from  liability  for  injuries  which  happen- 
ed while  the  insured  was  under  the  influence 
of  intoxicating  drinks,  or  in  consequence  of 
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haying  been  under  the  Influence  of  such 
drinks,  means  such  influence  as  in  reality 
amounts  to  intoxication.  Insared  must  have 
drank  enough  to  have  disturbed  the  action 
of  the  physical  or  mental  faculties,  so  that 
they  are  no  longer  in  their  natural  or  nor- 
mal condition,  in  order  to  excuse  the  compa- 
ny from  liability.  The  fact  that  the  insured 
had  drank  some  liquor,  but  not  enough  to 
OTercome  his  faculties,  would  not  excuse  the 
insurer  from  liability  under  this  clause  of 
the  policy.  Standard  Life  &  Accident  Ins. 
Go.  T.  Jones,  10  South.  630,  53%  94  Ala.  4S4. 


UNDEBIiEASEl 

The  ordinary  distinction  between  an  ''as- 
sfgnment"  and  an  "underlease"  Is  that  the 
former  transfers  the  land  for  the  whole  term 
and  the  latter  for  only  a  part  of  it  When 
the  transfer  is  of  the  whole  of  a  term,  the 
person  taking  is  an  assignee,  and  not  an  un- 
dertenant, though  the  transaction  be  In  form 
an  underletting.  Bedford  v.  Terhune  (N.  Y.) 
27  How.  Prac  422.  447. 

In  Woodf.  Landl.  ft  T.  f  845,  it  is  said 
that  an  assignment,  as  distinguished  from  an 
underlease,  signified  a  parting  with  the  whole 
term ;  and  in  1  Hill.  Abr.  p.  126,  {  55,  it  is 
said  that  the  ordinary  distinction  between 
an  assignment  and  an  underlease  is  that  the 
former  transfers  the  land  for  the  whole  term 
and  the  latter  for  only  a  part  of  it.  Bed- 
ford v.  Terhune,  80  N.  Y.  453,  458,  86  Am. 
Dec.  894. 


UNDEB  LEGAL  DISABILITY. 

See  "Legal  DlsabiUty." 

UNDEBLESSEB. 

As  undertenant,  see  "Undertenant** 

UHDEB  LIKE  0IB0UM8TAKCE8* 

The  term  "under  like  drcumstances,"  as 
used  In  an  instruction,  called  attention  to  the 
particular  nature  of  the  case,  and  coupled 
the  instruction  with  the  general  Instructions 
in  such  a  manner  as  to  make  the  former  com- 
plementary to  the  latter,  and  removed  any 
possible  conflict  in  the  instruction  confusing 
the  Jury.  Omaha  Fair  &  Exposition  Ass'n 
v.  Missouri  Pac  By.  Co.,  60  N.  W.  880,  832, 
42  Neb.  105. 

UNBEB  ▲  PEBALTT, 

The  term  "under  a  penalty,"  as  uaed  In 
a  coTcnant  by  the  seller  of  a  business  not 
to  engage  in  the  same  business  within  a  cer- 
tain distance  under  a  penalty,  are  not  con- 
clusive as  to  the  sum  named  being  regarded 
as  liquidated  damages.  Smith  v.  Brown,  42 
N.  Bb  lOlt  102, 164  Mass.  584  (citing  Bopes  r. 


Upton,  125  Mass.  208^  262;  Sainter  ¥.  Feisii- 
son,  7  a  B.  716). 

UBDEB  PROCESS  OF  LAW. 

Where  a  mortgagor  voluntarily  surren- 
dered the  premises  after  a  decree  of  foreclo- 
sure, an  entry  by  the  mortgagee  was  not  an 
entry  under  process  of  law.  Riddle  r. 
George,  68  N.  H.  25,  2& 

UNBEB  PBOMISE  OF  MABBIAOB. 

The  words  "under  promise  of  marriage,** 
In  a  statute  punishing  seduction  under  prom- 
ise of  marriage,  mean  "by  means,  by  virtue, 
and  by  reason  of  a  promise  of  marriage"; 
that  is,  the  man  makes  a  promise,  and  then, 
by  using  it  as  a  means,  he  seduces  and  de- 
bauches the  glrh  State  v.  Eckler,  106  Mo. 
685,  588,  17  a  W.  814,  27  Am.  St  B^  87Z 

UNDEB  PBOTEST« 

See  "Protest" 

UNDEB  SAIIi, 

It  is  a  general  principle  of  maritime  law 
that  a  vessel  "under  sail"  must  avoid  one  at 
anchor.  A  vessel  propelled  by  steam  is  con- 
slderad,  in  the  application  of  this  principle, 
as  "under  sail,"  and  with  the  wind  at  all 
times,  and  must  give  place  accordingly. 
Knowlton  v.  Sanford,  82  Me.  148^  157,  52  Amu 
Dea  649. 

UNDEB  SEAXi. 

A  writing  Is  not  "binder  seal,*'  unless  the 
pun^ose  to  seal  it  is  expressed  or  indicated 
in  its  body.  The  mere  suflSxlng  a  scroll  con- 
taining the  word  "Sear  or  the  letters  "L.  S."* 
to  the  name  of  the  subscriber  of  an  instru- 
ment does  not  make  it  a  writing  under  seal. 
Breitllng  t.  Marx.  26  South.  203,  204^  123  Ala. 
222. 

UNDEBTENANT* 

An  underlessee  is  an  "'undertenant,*' 
within  the  meaning  of  Civ.  Code,  f  2707,  re- 
lating to  the  landlord's  right  of  pledge.  Uni- 
versity Pubw  Ca  V.  Plffet  84  La*  Ann.  602, 
603. 


UNDEB  THE  UNITED  STATES. 

The  words  "under  the  United  States,"*  In 
Const  art  4,  f  7,  providing  that  no  person 
holding  any  lucrative  office  under  the  Unit- 
ed States  or  any  other  power  shall  be  tilgi- 
ble  to  any  dvil  office  of  profit  under  this 
state,  means  under  the  federal  government 
People  T.  Leonard^  14  Pac  853»  855^  78  Cat 
28a 
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UJiJIJUi  WAY. 

A  Teasel  is  '*ander  way"*  wben  she  It 
not  at  anchor,  or  made  fast  to  the  shore  or 
aground.  U.  &  Gomp.  St  1901,  pp.  2868, 
2876,2886. 

A  yessel  lying  to  In  a  fog,  but  haying 
gome  of  her  sails  w,  is  "under  way,*'  with- 
in the  definition  of  the  international  nayiga- 
tkm  rolea  Burrows  y.  Qower  (U.  S.)  119 
Fed.  616  (citing  The  Ck>lumbian  £U.  &]  100 

red.  SOI,  41  a  a  A.  iso). 
uin>EB  A  wnx. 

Code  Oiy.  Proc  S  277,  proyidlng  that  a 
penon  entitled  to  a  legacy  or  any  other  pe- 
ennlary  proyislon  "under  a  will"  may,  after 
one  year  from  the  issuance  of  letters  testa- 
mentary or  of  administration,  file  a  petition 
and  haye  a  decree  requiring  the  executor  to 
pay  his  claim  or  show  cause  why  he  should 
not  do  so,  does  not  apply  to  an  assignee  of 
a  legacy.  In  re  Brewster,  8  N.  Y.  Supp.  556, 
657,  1  Con.  Sur.  172  (citing  Peyser  y.  Wendt, 
2  Dem.  Sur.  221). 


UNDERFLOW. 

"Underflow**  is  the  subterranean  yolume 
of  water  which  slowly  finds  its  way  through 
the  sand  and  grayel  constituting  the  beds  of 
streams  which  trayerse  the  country  adjacent 
and  to  which  rights  by  appropriation  may 
attach.  Platte  Valley  Irr.  Co.  y.  Buckers  Ir- 
rigation BiUUng  &  Improyement  Oo.,  68  Pac. 
884,  336,  25  Oolo.  77  (citing  McOlellan  y.  Hux^ 
die,  8  Colo.  App.  430,  83  Pac.  280). 


UNDERGROUND  STREAM. 

Underground  streams  are  diyided  Into 
two  distinct  classes:  Those  whose  channels 
are  known  or  defined,  and  those  unknown  or 
undefined.  The  word  "defined"  means  a  con- 
tracted and  bounded  channel,  though  the 
course  of  the  stream  may  be  undefined  by 
human  knowledge;  and  the  word  "known" 
refers  to  knowledge  of  the  course  of  the 
stream  by  reasonable  Inference.  Regarding 
the  laws  goyernlng  these  two  classes,  it  must 
be  known  that  if  underground  waters  flow 
in  well-defined  and  known  channels,  the 
course  of  which  can  be  distinctly  traced, 
they  are  goyemed  by  the  same  rules  of  law 
that  goyem  streams  flowing  upon  the  surface 
of  the  earth.  But  for  this  purpose  the  under- 
ground water  must  flow  in  known  and  well- 
defined  channels,  so  that  the  riparian  owner 
may  inyoke  the  same  rules  as  are  applied 
to  surface  streams.  Subterranean  waters, 
whose  channels  are  unknown  and  undefined, 
although  there  are  undoubtedly  a  great 
many  underground  streams  whose  waters 
flow  in  confined  channels,  but  whose  courses 
ars  not  known*  are  all  classed  with  percolat- 


ing waters.    Deadwood  Cent  B.  Co.  y.  Bar- 
ker, 86  N.  W.  eiO,  821,  14  &  D.  (»& 

UNDERGROWTH. 

"Undergrowth"  Is  a  term  applicable  to 
plants  growing  under  or  below  other  great- 
er plants,  and  does  not  embrace  a  tree,  which 
is  a  woody  plant,  whose  branches  spring 
from  and  are  supported' upon  a  trunk  or 
body,  which  may  be  old  or  young,  great  or 
smalL    Clay  y.  Postal  Telegraph  Cable  Co., 

11  South.  658,  658,  70  Miss.  406. 

UNDERLOOKER. 

An  '*underIooker,"  or  underground  man- 
ager, is  one  whose  duty  it  is  to  see  that  the 
roofs  of  a  mine  are  propped  and  made  se- 
cure. Jones  y.  Florence  Mln.  Co.,  28  N.  W. 
207,  210,  66  Wis.  268,  57  Am.  Bep.  268. 

UNDERSTANDING. 

See  "Want  of  Understanding." 

Webster  defines  "understanding^  thus: 
''Intelligence  between  two  or  more  persons; 
agreement  of  minds;  union  of  sentiments. 
There  is  a  good  understanding  between  a 
minister  and  his  people."    Allison  r.  Hagan, 

12  Ney.  88,  61. 

As  an  asreemeiit. 

''Understanding'*  may  In  a  sense  be  said 
to  inyolye  a  conclusion,  but  is  often  used  as 
synonymous  with  '"agreement,"  when  used 
in  reference  to  an  understanding  between 
two  parties.  Sykes  y.  City  Say.  Bank,  73  N. 
W.  869,  870,  116  Mich.  821,  69  Am.  St  Rep. 
562. 

"Understanding,"  as  used  in  a  finding  of 
a  committee  that  it  was  the  understanding 
of  certain  parties  that  a  debt  secured  by  a 
mortgage  should  be  allowed  to  lie  for  a  num- 
ber of  years,  unless  sooner  enforced  by  a  cer- 
tain party,  which  is  always  a  loose,  ambig- 
uous, word,  unless  accompanied  with  some 
expression  to  show  that  it  constituted  a 
meeting  of  the  minds  of  parties  upon  some- 
thing respecting  which  they  intended  to  be 
bound,  was  employed,  not  to  express  any- 
thing which  was  the  subject  of  an  agreement 
or  contract  between  the  parties,  but  only 
that  kind  of  expectation  or  confidence  upon 
which  parties  are  frequently  willing  to  rely, 
without  requiring  any  binding  stipulation. 
Camp  y.  Waring,  25  Conn.  520,  529. 

"Understanding,"  as  used  in  testimony 
of  a  somewhat  uneducated  person  to  the  ef- 
fect that  a  deed  was  executed  with  a  certain 
understanding,  might  safely  be  regarded  as 
synonymous  with  "agreement"  Mitchell  y. 
National  Railway  BuUding  ft  Loan  Ass'n 
{Tex.)  49  &  W.  624,  62a 
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The  word  '^imdenitandiiig^  may  be  used 
to  express  a  valid  contract  engagement  but 
one  of  a  somewhat  informal  character. 
Winslow  ▼.  Dakota  Lumber  Go.*  20  N.  W. 
I4fi,  82  Bilnn.  237. 

Webster  defines  the  word  "^inderstand- 
ing**  as  anything  mutually  understood  or 
agreed  upon.  An  understanding  between 
two  parties  to  a  contract  as  to  what  rights 
each  shall  haye  fhereafter  in  the  subject- 
matter  thereof  is  an  agreement  The  words 
"understanding"  and  "agreement"  may  be 
used  interchangeably,  as  synonymous.  Bar- 
kow  V.  Sanger.  8  N.  W.  16.  21.  47  Wis.  600. 

An  understanding  is  anything  mutually 
understood  or  agreed  upon,  as  to  come  to  an 
understanding  with  another;  and  when  a 
witness,  speaking  with  reference  to  a  con- 
tract between  himself  and  the  other  party  to 
the  case  on  trial,  says  the  understanding  was 
so  and  so.  the  evidence  tends  to  show  that 
this  was  what  was  mutually  agreed  upon  by 
the  parties.  Bullock  v.  Johnson.  85  S.  E. 
703.  705,  110  Ga.  48a 

An  action  was  brought  against  a  tele- 
graph company  for  failure  to  deliver  a  tele- 
gram, and  it  appeared  that  plaintiff  had  an 
arrangement  with  a  Chicago  firm  to  inform 
him  by  wire  of  any  change  in  the  cattle  mar- 
ket He  delivered  a  message  to  his  corre- 
spondent to  defendant's  agent  stating  to  the 
agent  where  he  (plaintiff)  could  be  reached 
by  wire,  which  telegram  was  not  sent,  and 
plaintiff,  relying  on  the  silence  of  his  corre- 
spondent purchased  cattle  for  the  Chicago 
market  on  the  basis  of  the  price  last  named 
by  it  which  had  fallen.  On  the  trial  of  an 
action  for  damages,  plaintiff  was  asked, 
"Now.  had  you  any  'understanding'  with 
them  [plaintiff's  correspondent]?"  and  an  ob- 
jection for  incompetency  and  immateriality 
thereto  was  sustained.  Held,  that  the  word 
"understanding."  as  used  in  the  question, 
was  used  in  the  sense  of  calling  for  facts  as 
to  the  agreement  between  the  parties,  if  any, 
and  that  the  term  "understanding"  was  prac- 
tically synonymous  with  the  word  "agree- 
ment" and  therefore  the  question  was  not 
objectionable  as  calling  for  a  conclusion. 
Garrett  v.  Western  Union  Tel.  Co.,  58  N.  W. 
1064.  1065,  92  Iowa,  449. 

In  an  action  of  ejectment  plaintiff  on 
cross-examination  was  asked:  "Was  there  an 
understanding  between  you  and  Wright  that 
he  should  eventually  have  a  deed  of  the  20 
acres?"  To  this  question  his  attorney  ob- 
jected, as  tending  to  prove  a  verbal  contract 
for  the  sale  of  land,  which  the  statute  re- 
quires to  be  in  writing,  and  as  leading  and 
calling  for  the  opinion  of  the  witness  as  to 
the  effect  of  a  conversation  which  is  not 
proven.  The  objection  being  overruled,  the 
witness  answered:  "Yes."  In  considering 
this  objection  the  court  said:  "While  it  must 
be  admitted  that  the  general  rule  is  that  the 


facts  within  the  knowledge  at  a  witness 
must  be  given,  and  that  he  cannot  testify  to 
his  understanding  of  or  conclusion  as  to  the 
facts,  still  in  this  case  it  is  quite  manifest 
that  the  word  'understanding*  in  the  ques- 
tion asked  was  not  employed  or  understood 
by  the  witness  in  the  sense  of  calling  for  her 
understanding  or  conclusion  as  to  the  facts, 
but  that  it  was  used  as  a  synonym  of  the 
word  'agreement'  and  that  the  effect  of  the 
question  was  to  inquire  for  a  fact;  L  e^ 
whether  there  was  an  agreement  between 
the  plaintiff  and  Wright  that  he  should  even- 
tually have  a  deed  of  the  20  acres.  Thus 
construed,  and  we  think  such  is  a  fair  con- 
struction, the  question  was  clearly  proper." 
House  ▼.  Howell,  6  N.  Y.  Supp.  799,  801,  53 
Hun*  63& 

In  an  action  against  a  city  to  recover  as 
damages  the  value  of  a  dwelling  house,  etc., 
destroyed  by  fire  by  reason  of  the  failure  on 
the  part  of  the  city  to  keep  its  water  pipes, 
hydrants  and  fixtures  in  repair,  so  as  to  fur- 
nish a  sufficient  supply  of  water  to  enable 
the  engines  to  extinguish  fires,  the  plaintiff 
alleged  that  "with  the  understanding  that 
the  plaintiff  was  to  be  furnished  with  an 
ample  supply  of  water  by  means  of  such 
pipes  and  hydrants  for  the  extinguishment 
of  any  fires  that  might  occur,  the  plaintiff 
did  agree  to  pay  and  did  pay  to  such  de- 
fendant the  annual  tax  assessed  and  imposed 
for  the  use  of  such  pipes."  In  considering 
this  complaint  the  court  said:  "It  is  cer- 
tainly the  general  rule  that  the  contract  of 
a  corporation  should  be  evidenced  by  proper 
corporate  proceedings,  and  nothing  of  that 
kind  appears  here.  Neither  the  word  'con- 
tract' nor  'agreement'  as  referring  to  the  ac- 
tion of  the  corporation,  is  stated.  As  applied 
to  the  corporation,  the  strongest  term  used  is 
'understanding,'  which  is  equivocal,  or  at 
least  falls  short  of  alleging  a  distinct  and 
express  contract  between  the  parties." 
Black  V.  City  of  Columbia,  19  &  C.  412,  419, 
45  Am.  Rep.  785. 

"Express  understanding,"  as  used  in  an 
averment  in  a  pleading  that  all  negotiations 
for  the  purchase  of  certain  lands  were  with 
the  express  understanding  that  the  land  was 
bought  for  defendant  is  an  equivalent  ex- 
pression for  "express  contract^'  or  "express 
agreement"  Spence  v.  Spence,  17  Wis.  448^ 
454. 

The  words  "understanding"  and  "agree- 
ment" import  an  oral  agreement  when  used 
in  pleading.  Franklin  v.  Browning  (U,  S.) 
117  Fed.  226,  228,  54  O.  C.  A.  258w 

As  oapaeitx  of  imdemtamdiiis. 

In  the  statute,  to  the  effect  that  a  person 
entirely  without  understanding  has  no  pow- 
er to  make  a  contract  of  any  kind,  it  is  held 
that  the  term  "understanding"  is  used  to 
denote,  not  the  act  of  understanding,  but 
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tbe  capacity  or  faculty  of  d<^ng  ao,  and  the 
expression  "without  understanding"  aa  re- 
ferring to  persona  without  auoh  capacity; 
nor  is  the  expreaaion  to  be  underatood  in  Ita 
literal  and  extreme  aenae,  for  hardly  in  any 
ease  can  even  the  moat  inaane  persona  be 
said  to  be  without  aome  degree  of  under- 
standing, but  rather  it  la  to  be  underatood 
as  restricted  to  the  subject-matter  to  which 
the  section  relates,  which  la  that  of  contracta, 
azecnted  and  executory,  and  hence  aa  applied 
to  all  peraona  who  are  entirely  without  the 
capacity  of  understanding  or  comprehending 
Budi  tranaactiona.  Jacka  t.  Batee^  78  Pac 
247,  248^  139  Gal.  607. 


An  understanding  that  certain  reaaela 
thonld  be  loaded  within  a  certain  time  doea 
not  amount  to  a  guaranty.  Huron  Barge  Co. 
T  Tnmey  (U.  S.)  71  Fed.  072,  076. 

As  knowledge. 

Understanding"  la  defined  to  mean  the 
act  of  one  who  underatanda  or  comprehenda; 
80  that  a  person  who  doea  not  know  what  he 
is  doing  doea  not  "underatand"  what  he  la 
doing,  within  the  meaning  of  GIt.  Code,  I 
39,  relating  to  the  right  of  reacission  on  a 
contract  where  a  person  of  unsound  mind, 
but  not  entirely  without  understanding,  has 
entered  into  a  contract  Abrahams  ▼.  Loa 
Angelea  Traction  Co.,  67  Pac.  216.  210.  124 
Gal.  411,  41& 

As  reallaatios  of  efPeet  of  «ots. 

The  word  ^^underatand,"  ao  much  uaed 
by  lawyera  and  jurlata  in  connection  with 
the  execution  of  deeds,  wllla,  and  auch  in- 
stnunenta,  includea  the  realization  of  the 
practical  effects  and  conaequencea  in  every 
direction  of  the  propoaed  act,  be  it  deed  or 
win.  White  T.  White,  46  Atl.  767,  771,  60 
N.  J.  Eq.  104. 

UXDEBSTAlTDXirOLY. 

The  word  **under8tandlngly,"  in  a  certifi- 
cate to  the  deed  of  a  married  woman  that 
gbe  executed  the  aame  understandlngly, 
means  that  she  executed  it  with  a  knowledge 
of  what  she  was  doing.  Murdock  ▼.  Rail- 
road Co.,  66  Tenn.  (7  Baxt)  667,  660. 

UXDEBSTOOD. 

The  word  "understood,"  when  a  witness 
ftates  what  he  understood  parties  to  aay, 
may  be  used  to  mean  what  parties  say  in 
fact  or  substance,  as  the  witness  understood 
them,  or  merely  his  inference  drawn  from 
what  waa  aaid.  If  used  In  the  former  aenae, 
evidence  of  hla  understanding  la  admissible, 
bat  not  if  used  in  the  latter  sense.  Klnga- 
bary  y.  Moses,  46  N.  H.  222,  225. 

Where  a  witness  testified  that  "he  had 
understood'*  a  certain  party  to  be  a  member 
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of  a  firm,  the  court  said:  "  'Understood'  is 
the  preterit  of  *understand,*  a  verb  of  very 
extensive  signification,  and  which,  among 
other  things,  means  to  learn  or  to  be  inform- 
ed. When  the  witness  says,  in  effect,  that 
he  has  learned,  or  been  informed,  that  Mr. 
Dearlng  was  a  member  of  the  firm,  it  can- 
not with  propriety  be  assumed  that  his  in- 
formation was  derived  from  rumor;  but  a 
jury  might  well  Infer  that  he  had  learned  it 
from  an  authentic  and  aatlsfactory  source, 
even  from  the  party  himself/'  Dearlng  v. 
Smith,  4  Ala.  4S2,  438. 

As  agreed. 

"It  Is  understood,"  in  the  ordinary  sense 

in  which  the  phrase  Is  used  in  a  written 

contract,  has  the  same  force  and  Is  of  the 

I  same  effect  as  "it  is  agreed,"  and  the  obllga- 

I  tion  of  the  parties  Is  as  absolute  as  If  the 

I  latter  phrase  were  employed.    Hlgginson  v. 

Weld,  80  Mass.  (14  Gray)  166,  170. 

The  word  "understood,"  as  applied  by 

a  witness  to  his  own  apprehension  of  an 

agreement  to  which  he  was  himself  a  party, 

\  is  used  in  the  sense  of  "agreement,"  and  is 

i  direct  proof  in  itself  of  what  the  agreement 

I  was.    Fraser  ▼.  Davie,  11  8.  O.  66,  68. 

As  intended* 

"Understood"  as  used  in  a  court's  in- 
struction on  an  issue  as  to  whether  the  debt 
sued  upon,  which  arose  upon  alleged  sale  of 
grain,  was  a  gambling  debt,  that  the  jury 
should  find  that  the  debt  was  of  that  char- 
acter If  it  was  mutually  agreed  and  "un- 
derstood" between  plaintiff  and  defendant 
that  no  grain  should  be  delivered  or  received 
in  settlement  of  the  sale,  but  that  settlement 
should  be  made  merely  by  the  payment  of 
differences,  was  equivalent  to  the  use  of  the 
word  'intended,"  and  so  did  not  render  the 
Instruction  erroneous.  Connor  t.  Heman,  44 
Mo.  App.  346.  84&. 

UNDERTAKE. 

The  words  "undertake"  and  "promise" 
are  equivalent  words,  and  a  plea  of  general 
issue  in  assumpsit  that  defendant  did  not 
promise  as  alleged,  omitting  the  words  "un- 
dertake or,"  is  good.  Eastman  v.  Anthony, 
93  111.  609. 

"Undertook,"  as  used  in  a  complaint 
against  a  surgeon,  charging  malpractice,  in 
that  the  defendant  "undertook  faithfully, 
skillfully,  and  diligently  to  treat  and  set,  and 
endeavor  to  cure  and  heal,  said  arm  and 
shoulder,"  la  not  aynonymoua  with  "promla- 
ed,  agreed,  or  contracted,"  but  is  uaed  in  the 
sense  of  "entered  upon."  De  Hart  v.  Haun, 
26  N.  B.  61,  62,  126  Ind.  378»  382. 

UNDEBTAKEB. 

The  terms  "mechanics,  undertakers,  or 
Journeymen,"  In  a  statute  giving  a  lien  to- 
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a  mechanic,  undertaker,  or  journeyman  who 
builds  or  repairs  a  house,  does  not  Include 
a  person  who  merely  furnishes  the  owner 
with  lumber  to  be  used  In  such  building. 
Stevens  t.  Wells,  36  Tenn.  (4  Sneed)  3S7. 

The  term  ''mechanic  or  undertaker,**  In 
a  statute  giving  a  mechanic's  lien  to  any 
mechanic  or  undertaker  who  shall  build  or 
repair,  either  in  whole  or  In  part,  a  house, 
fixtures,  or  Improvements,  or  who  shall  fur- 
nish materials  or  any  part  of  the  materials 
in  such  building  or  repairing,  or  who  shall 
do  any  work  upon  said  house,  either  by  fin- 
ishing off  the  same,  painting,  ornamenting, 
or  otherwise,  does  not  Include  one  who  fur- 
nishes machinery  to  be  used  In  such  a  house 
for  manufacturing  purposes.  East  Tennes- 
see Iron  Mfg.  Co.  V.  Bynum,  35  Tenn.  (3 
Sneed)  268,  209,  65  Am.  Dec.  56. 

The  terms  '*mechanlc8'*  and  '*undertak- 
ers,"  In  a  statute  giving  a  mechanic's  lien 
for  thehr  services  in  the  erection  of  buildings, 
Includes  mechanics  and  undertakers  who  are 
not  residents  of  the  state.  Greenwood  v. 
Tennessee  Mfg.  Go.  &  Agricultural  School, 
32  Tenn.  (2  Swan)  130,  135. 

UNDEBTAKINGv 

As  bond,  see  ^'Bond.** 

"An  undertaking  Is  defined  by  Bonvler 
to  be  an  engagement  by  one  of  the  parties 
to  a  contract  to  the  other,  and  not  the  mut- 
ual engagement  of  the  parties  to  each  other; 
a  promise.  It  does  not  necessarily  imply  a 
consideration."  Alexander  v.  State,  12  8. 
W.  595,  596,  28  Tex.  App.  186. 

"An  undertaking  Is  a  promise.  It  may 
be  made  with  or  without  consideration.  If 
the  promise  is  In  writing,  the  consideration 
need  not  be  expressed.  It  may  be  proved 
in  all  other  cases  by  parol.  The  common 
law  was  satisfied  if  there  was  a  considera- 
tion In  fact  to  sustain  the  undertaking.** 
Thompson  v.  Blanchard,  3  N.  Y.  335,  337. 

The  word  "undertaking,**  when  used  In 
statutes,  means  a  promise  or  security  In  any 
form.    Code  Iowa  1897,  $  48»  subd.  20. 

The  word  "undertaking,"  when  used  In 
statutes,  means  a  promise  or  security  In  any 
form,  where  required  by  law.  Gen.  St  Kan. 
1901,  {  7342,  subd.  20. 

Laws  12th  Sess.  p.  9,  provides  that  be- 
fore issuing  a  writ  of  attachment  the  clerk 
shall  require  a  written  undertaking  on  the 
part  of  the  plaintiff,  with  two  or  more  sure- 
ties. Held,  that  this  means  an  undertaking 
for  him  or  on  his  behalf,  and  It  is  not  neces- 
sary to  the  validity  of  such  an  undertaking 
that  it  be  signed  by  the  plalntUf.  Pierce  v. 
Miles,  6  Pac.  347,  348,  5  Mont  549. 

The  term  "undertaking,**  in  Act  Feb.  22, 
1807,  c.  64,  14  Stat  403,  providing:  "No  ap- 


peal shall  be  allowed  npon  a  Judgment  of 
a  justice  of  the  peace,  unless  the  appellant 
*  *  *  enters  Into  an  undertaking  to  sat- 
isfy and  pay  all  Intervening  damages  and 
costs  arising  on  the  appeal" — ^is  used  In  this 
statute  as  the  equivalent  of  an  appeal  bond, 
or  as  a  substitute  therefor.  Unlike  the  ordi- 
nary appeal  bond,  which  is  an  obligation 
under  seal,  with  a  fixed  penalty  and  a  defi- 
nite condition,  limited  to  become  effective  or 
otherwise  by  the  determination  of  the  ap- 
peal, the  undertaking  Is  without  seal  or  fixed 
penalty  and  without  condition,  and  Is  simply 
1  a  promise  or  assumption  of  liability  to  per- 
form a  Judgment  or  to  pay  damages  and 
costs.  While  It  differs  In  form  from  the 
bond.  Its  essential  purpose  and  effect  are  the 
same  as  those  of  the  bond,  to  give  the  guar- 
anty of  an  additional  person  as  security  for 
the  costs  that  might  be  incurred  and  the 
damages  that  might  result  to  an  appellee 
by  the  prosecution  of  an  appeal  that  prevents 
him  from  realizing  his  claim  as  speedily  and 
as  effectively  as  he  might  otherwise  have 
done.  Tenney  v.  Taylor,  1  App.  D.  O.  223, 
228,  229  (quoting  Webst  Diet). 

Under  Act  March  8,  1875,  o.  187,  S  4, 
18  Stat  471  [U.  S.  Gomp.  St  1901,  p.  511], 
providing  that  all  bonds,  undertakings,  or 
securities  given  by  either  party  In  the  suit 
prior  to  Its  removal  shall  remain  valid  and 
effectual,  notwithstanding  such  removal,  and 
St  Mass.  c.  161,  S  24,  providing  that  original 
writs,  in  which  the  plaintiff  Is  not  an  In- 
habitant of  the  commonwealth,  shall,  beforo 
entry  thereof,  be  Indorsed  by  some  sufficient 
person  who  Is  such  Inhabitant,  who  shall  be 
liable  for  costs.  It  Is  held  that  the  word 
"undertakings**  in  the  federal  statute  Is  suffi- 
cient to  Include  the  Indorsement  required 
by  the  Massachusetts  statute;  the  court  ob- 
serving that  no  term -could  be  moro  sweep- 
ing in  this  connection  than  the  word  "un- 
dertakings.** Pullman*8  Palace  Car  Oo.  v. 
Washburn  (U.  S.)  66  Fed.  790,  791. 

A  memorandum  on  a  Justice  docket,  re- 
quired by  Rev.  St  {S  3782,  8783,  to  be  signed 
by  surotles  for  costs  In  an  action,  la  not  an 
undertaking,  bond,  or  recognizance,  within 
Rev.  St  f  2590,  providing  that  no  attorney 
practicing  In  the  state  shall  be  taken  as  bail 
or  security  on  an  undertaking,  bond,  or  re- 
cognizance. Stark  V.  Small,  89  N.  W.  359, 
72  Wis.  215. 

Plant  dlstiiiciilslied* 

In  the  case  of  In  re  Panama  N.  Z.  & 
A.  Royal  Mall  Co.,  5  Ch.  App.  318,  It  was 
held  that  where  a  company  owning  a  fleet 
of  vessels  borrowed  money,  charging  It  on 
the  '^undertaking  and  all  sums  of  money 
arising  therefrom  and  all  the  estate  of  the 
company  therein,**  the  word  ^'undertaking" 
had  roference  to  all  the  property  of  the  com- 
pany, not  only  which  existed  at  the  time  of 
the  debenture,  but  which  might  afterwards 
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be  acquired.  Wrom  this  it  was  argaed  Uiat 
the  word  ''plant,"  used  in  a  mortgage,  cov- 
ered all  the  property  of  the  company;  but 
the  court  held  that  holding  did  not  apply. 
''Undertaking"  being  defined  as  any  busi- 
ness, work,  or  project  which  a  person  en- 
gages in  or  attempts  to  perform,  an  enter- 
prise^ wliile  "plant"  is  defined  as  the  fixtures 
and  tools  necessary  to  carry  on  any  trade  or 
mechanical  business,  they  are  not  equivalent, 
and  do  not  assimilate.  Maxwell  ▼.  Wil- 
mington Dental  Mfg.  CkK  (U.  &)  77  Fed.  938^ 
841. 

Undertakiac  ^  ■»  aveUteet. 

The  "undertaking  of  an  architect"  im- 
plies that  he  possesses  skill  and  ability,  in- 
cluding taste  sufficient  to  enable  him  to  per- 
form the  required  services  at  least  ordinarily 
and  reasonably  well,  and  that  he  will  exer^ 
cise  and  apply  in  the  given  case  his  skill  and 
ability,  his  judgment  and  taste,  reasonably 
and  without  neglect;  but  the  undertaking 
does  not  imply  or  warrant  a  satisfactory  re- 
sult There  is  no  implied  promise  that  mis- 
calculations may  not  occur.  An  error  of 
Judgment  is  not  necessarily  evidence  of  a 
want  of  skill  or  care,  for  mistakes  and  mis- 
calculations are  incident  to  all  the  businesses 
of  life.  Ck)ombs  v.  Beede,  36  Atl.  104^  105, 
89  Me.  187,  66  Am.  St  Rep.  406. 

ITndertakiag  of  balL 

An  "undertaking  of  bail"  In  criminal 
cases  is  in  definition  and  purpose  a  recog- 
nizance. It  is  an  undertaking  bad  before  a 
competent  court  or  magistrate  by  the  per- 
sons who  engage  as  sureties  for  a  defendant 
that  he  will  appear  according  to  the  condi- 
tions of  the  undertaking,  or,  in  default  there- 
of, that  they  will  pay  a  specified  sum.  It  is 
an  obligation  acknowledged  and  entered  of 
record,  and,  when  made  absolute  by  forfei- 
ture Judicially  declared  by  reason  of  a  de- 
fault or  failure  to  appear  according  to  its 
terms,  it  partakes  more  of  the  nature  of  a 
Judgment  than  a  contract,  and  is  in  princi- 
ple and  effect  the  same  as  a  recognizance  at 
common  law.  Golvig  v.  Klamath  County,  19 
Pae.  86,  89,  16  Or.  244. 

UNDERWRITER. 

See  "Board  of  Fire  Underwriters.'* 

Being  borrowed  from  the  early  method 
of  obtaining  marine  insurance,  "underwrit- 
er" has  now  acquired  the  meaning  of  any 
one  who  insures  another  on  life  or  property 
in  a  policy  of  insurance;  and  hence,  when 
the  Legislature  used  the  term  "board  of  fire 
underwriters/'  the  presumption  is  that  they 
meant  a  board  composed  exclusively  of  fire 
insurers— that  Is,  of  those  engaged  in  the 
business  of  insuring  others  on  property 
against  loss  by  fire.  Ghilds  v.  Firemen's  Ins. 
Ck>.,  69  N.  W.  141»  142;  66  Minn.  383^  36  U 

B.  A.  sa 


UNDISPOSED  OF. 

A  testator,  in  devising  real  and  personal 
property  to  his  wife,  to  have  during  her  life, 
and  providing  that  at  her  death  "all  the  per- 
sonal property  that  may  remain  unused  or 
undisposed  of  by  her"  shall  go  to  testator's 
grandchildren,  did  not  give  the  testator's 
wife  an  unqualified  title  to  the  personalty, 
but  only  the  right  of  disposition  during  her 
life.  Logue  v.  Bateman,  11  Aa  259,  261,  43 
N.  J.  Sq.  (16  Stew.)  484. 

As  residue. 

"Undisposed  of,"  as  used  In  a  will  pro- 
viding that,  at  the  death  of  testator's  wife, 
such  of  his  real  estate  as  remained  "undiS' 
posed  or*  and  the  proceeds  of  the  sale  of 
such  as  might  have  been  sold  should  descend 
to  his  children,  simply  means  the  residue. 
Stickel  V.  Crane,  59  N.  E.  595,  597,  189  111. 
211. 

"Undisposed  of,"  as  used  in  a  will  giving 
to  the  testator's  wife  certain  property  for 
life,  and  providing  that  if  any  such  property 
should  remain  undisposed  of  by  my  wife  at 
her  death,  it  should  go  to  certain  persons, 
should  be  construed  to  mean  undisposed  of 
by  any  sale  or  otherwise  that  she  as  owner 
in  her  lifetime  might  see  fit  to  make.  Perry 
V.  Gross,  132  Mass.  454,  458. 

UNDISPUTABLE  TITLE. 

A  covenant  to  make  an  "undisputable 
titie"  to  land  means  a  complete,  connected 
paper  titie,  and  not  an  inferential  titie,  one 
which  might  be  deduced,  in  a  course  of  dis- 
putation, from  possession  and  facts  which 
existed  in  presumption  of  law,  etc.  An  un- 
disputable title,  free  from  all  Incumbrances, 
means  not  only  that  it  shall  be  free  from 
actual  existing,  but  from  probable,  and  even 
potential,  incumbrances.  Gourcier  v.  Gra- 
ham, 1  Ohio  (1  Ham.)  880,  840. 


UNDIVIDED. 

"Undivided,"  when  used  In  a  grant  of 
land  by  the  proprietors  of  common  and  "un- 
divided" lands,  to  be  used  for  a  certain  pur- 
pose forever,  and  to  lie  undivided,  "implies 
land  set  apart  from  the  proprietor's  general 
domain,  and  not  subject  to  partition,  and  not 
to  be  divided,  set  off,  and  allotted  to  indi- 
vidual proprietors  to  hold  in  severalty."  In 
re  Wellington,  33  Mass.  (16  Pick.)  87,  98,  26 
Am.  Dec  631. 

Gode  1876,  providing  that  the  person  who 
offers  to  pay  the  amount  of  taxes  due  on  any 
parcel  of  land  or  town  lot  for  the  smallest 
portion  of  the  same  shall  be  considered  the 
purchaser,  and  when  he  shall  designate  the 
portion  for  which  he  will  pay  the  whole 
amount  of  taxes  such  portion  shall  be  con- 
sidered "an  undivided  portion."  means  that 
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the  land  shall  be  contiguous  and  In  one  por- 
tion, and  not  that  the  part  taken  shall  be 
undivided;  that  is,  that  he  ehall  take  say 
four  acres  In  one  part  of  the  land,  and  four 
or  any  number  of  acres  of  land  in  another 
part  Brundlge  v.  Maloney,  2  N.  W.  1110, 
1111,  52  Iowa,  218. 

Where  a  deed  described  the  property  con- 
veyed as  '*the  north  one-half  of  the  south- 
west undivided  quarter,"  etc.,  and  it  appear- 
ed that  the  quarter,  as  divided  by  the  govern- 
ment lines,  would  consist  of  two  unequal 
fractions,  it  was  held  that  the  word  "undi- 
vided" was  used  with  reference  to  a  division 
of  the  quantity  of  the  land,  so  as  to  give  the 
grantee  but  one-half  in  quantity.  Kinsey  v. 
Satterthwaite^  88  Ind.  842,  848. 


UNDUE  CONCEALMENT. 

"Undue  concealment,'*  which  means  a 
fraud  in  the  sense  of  a  court  of  equity,  and 
for  which  it  will  grant  relief,  is  the  nondis- 
closure of  those  facts  and  circumstances 
which  one  party  is  under  some  legal  or  equi- 
table obligation  to  communicate,  and  which 
the  other  party  has  a  right  not  merely  in 
foro  conscientiffi,  but  juris  et  de  jure,  to  know. 
Young  V.  Bumpass  (Miss.)  Freem.  Ch.  241,  249 
(citing  1  Story,  Bq.  Jur.  S  207);  Paul  y.  Had- 
ley  (N.  Y.)  23  Barb.  521,  524. 


UNDUE  INFLUENCE. 

Undue  influence  has  been  described  as 
that  which  overpowers  the  will  without  con- 
vincing the  judgment  In  re  Halbert's  Will, 
87  N.  Y.  Supp.  757,  762,  15  Misc.  Rep.  308. 

There  can  be  no  fatally  undue  Influence 
without  a  person  incapable  of  protecting  him- 
self as  well  as  a  wrongdoer  to  be  resisted. 
Latham  v.  Udell,  88  Mich.  238,  241. 

The  term  "undue  influence"  means  an  in- 
fluence which  acts  to  the  injury  of  the  person 
'.  who  is  swayed  by  it,  or  of  those  whom  he 
would  if  left  to  himself  have  beneflted.  In 
re  Ck>leman's  Bstate,  40  Atl.  69,  71,  185  Pa. 
487. 

"Undue  influence"  consists  (1)  in  the  use, 
by  one  in  whom  a  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent 
authority  over  him,  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  un- 
fair advantage  over  him;  (2)  in  taking  an 
unfair  advantage  of  another's  weakness  of 
nrind;  or  (3)  in  taking  a  grossly  oppressive 
and  unfair  advantage  of  another's  necessities 
or  distress.  Civ.  Ck>de  Mont  1895,  §  2120; 
Rev.  St  Okl.  1903,  S  746;  Civ.  Code  Cal.  1903, 
I  1575;  Rev,  Odes  N.  D.  1899,  f  8851;  Civ. 
Code  S.  D.  1903,  S  1204. 

A«  depriTatioB  of  free  aceiiox* 

"Undue  influence"  is  the  exercise  of  suf- 
fldent  control  over  the  person  the  validity  of 


whose  act  is  brought  in  question  to  destroy 
his  free  agency  and  constrain  him  to  do  what 
he  would  not  have  done  if  such  control  had 
not  been  ex^dsed.  Bennett  v.  Bennett,  26 
Atl.  573,  576,  50  N.  J.  Bq.  439;  Hampton  v. 
Westcott  (N.  J.)  25  AtL  254,  256,  49  N.  J.  BIq. 
(4  Dick.)  522;  Trumbull  v.  Gibbons,  22  N.  J. 
Law  (2  Zab.)  117,  136;  Stoutenburgh  v.  Hop- 
kins. 12  Atl.  689,  691,  43  N.  J.  Eq.  577;  Du- 
mont  V.  Dumont,  19  Ati.  467,  470,  46  N.  J. 
Eq.  223;  Lomerson  v.  Johnston,  18  Atl.  8,  14, 
44  N.  J.  Eq.  93;  Brick  v.  Brick,  18  Aa  68, 
59,  44  N.  J.  Eq.  282;  Elkinton  ▼.  Brick,  15 
Atl.  391,  397.  44  N.  J.  Eq.  154, 1  L.  R.  A.  161; 
Dorsey  v.  Wolcott  50  N.  B.  1015, 1018, 173  IlL 
539;  Biggerstaff  v.  Biggerstaff,  54  N.  E.  333, 
180  IlL  407;  Francis  v.  Wilkinson,  85  N.  B. 
150.  153,  147  111.  370;  Burt  v.  Quisenberry. 
24  N.  E.  622,  624,  132  111.  885;  Conley  v. 
Nallor,  6  Sup.  Ct  1001,  1005.  118  U.  S.  127, 
30  li.  Ed.  112;  Ormsby  v.  Webb,  10  Sup.  Ct 
478,  485,  134  U.  S.  47,  33  L.  Ed.  805;  Martin 
V.  Bowdern,  59  S.  W.  227,  231,  158  Mo.  379; 
Dlngman  v.  Romlne,  42  S.  W.  1067,  1088,  141 
Mo.  466;  Tibbe  v.  Kamp,  54  S.  W.  879.  889, 
354  Mo.  545;  Riley  v.  Sherwood,  144  Mo. 
354,  366,  45  S.  W.  1077,  1080;  Jackson  v. 
Hardin,  83  Mo.  175,  185;  Sehr  ▼.  Lindemann, 

54  S.  W.  537,  541,  153  Mo.  276;  In  re  Wood- 
ward's Will,  65  N.  Y.  Supp.  405,  52  App.  Div. 
494;  In  re  Eiler's  Will,  8  N.  Y.  Supp.  419, 420, 

55  Hun,  607  (citing  Marx  v.  McGlynn,  88  N. 
Y.  357,  370);  In  re  Douglass'  Estate,  29  Atl. 
715,  716,  162  Pa.  567;  Pennypa<*er  v.  Penny- 
packer  (Pa.)  8  Atl.  684,  635;  Herster  r.  Hers- 
ter,  16  Atl.  342,  343,  122  Pa.  239,  9  Am.  St 
Rep.  95;  Eckert  v.  Flowry,  43  Pa,  (7  Wright) 
46,  51;  Trost  v.  Dingier,  12  Atl.  296,  298,  118 
Pa.  iSS9,  4  Am.  St  Rep.  593;  Caven  ▼.  Agnew, 
40  Atl.  480,  481,  186  Pa.  314;  In  re  Logan's 
Bstate,  45  Atl.  729,  732,  195  Pa.  282;  Seebrock 
V.  Fedawa.  30  Neb.  424,  46  N.  W.  650,^; 
Frush  V.  Green,  39  Atl.  863,  866,  86  Md.  494; 
Somers  v.  McCready,  53  Atl.  1117,  1118.  96 
Md.  437;  Hiss  v.  Weik,  78  Md.  439,  28  AtL 
400,  401;  Grover  v.  Splker,  20  Atl.  144,  72 
Md.  300;  Farr  v.  Thompson,  1  Speers,  98, 
108;  Pressley  v.  Kemp,  16  S.  C.  834,  844,  42 
Am.  Rep.  635;  Pritchard  v.  Henderson  (Del) 
50  Ati.  217,  223,  3  Pennewill,  128;  Sutton  v. 
Sutton  (Del.)  5  Har.  459,  461;  Duflleld  v. 
Robeson  (Del.)  2  Har.  875,  384;  Schmidt  ▼. 
Schmidt,  50  N.  W.  598,  600,  47  Minn.  451; 
Mitchell  T.  Mitchell,  44  N.  W.  885,  886.  43 
Minn.  73;  In  re  Nelson's  WUl,  89  N.  W.  143, 
39  Minn.  204;  Powell  v.  Plant  (Miss.)  28 
South.  399,  400;  Dean  t.  Phillips  (Ky.)  61 
S.  W.  10,  11;  Barlow  ▼.  Waters  (Ky.)  28  a 
W.  785,  786;  Johnson's  Adm'r  v.  Johnson 
(Ky.)  45  S.  W.  456,  458;  Patterson  v.  Lamb, 
52  S.  W.  98,  99,  21  Tex.  Civ.  App.  512;  In  re 
Disbrow's  Estate,  24  N.  W.  624,  629,  58  Mich. 
96;  Appeal  of  Turn^*,  44  Atl.  810,  315,  72 
Conn.  305;  In  re  Jadunan's  Will,  26  Wis.  104, 
113;  Mooney  v.  Olson,  22  Kan.  69,  79;  Smith's 
Ex'r  V.  Smith,  82  Ati.  255,  67  Vt  443;  In  re 
Titters  Estate  (Cal.)  Myr.  Prob.  1%  16;  In 
re  Crittenden's  Estate,  Id.  60,  58. 
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"Undue  influence,"  snfllclent  to  Invali- 
date a  will,  '*i8  that  kind  of  influence  which 
prevents  the  testator  from  exercising  his  own 
judgment,  and  substitutes  in  the  place  there* 
of  the  Judgment  of  another.'*  In  re  Black's 
Estate  (Cal.)  Myr.  Prob.  24,  31;  In  re  Low's 
Estate  (Gal.)  Myr.  Prob.  143,  147;  Stockton 
T.  Thorn,  39  N.  W.  143,  39  Minn.  204; 
Schmidt  V.  Schmidt,  60  N.  W.  598,  600,  47 
Minn.  451;  Mitchell  v.  Mitchell,  44  N.  W. 
885,  886,  43  Minn.  73;  In  re  Murray's  Estate, 
11  Pa.  Ck).  Gt  B.  263,  264;  Tawney  ▼.  Long, 
76  Pa.  (26  P.  F.  Smith)  106,  115;  In  re  Pen- 
syl's  Will,  27  AU.  669,  673,  157  Pa.  465;  In 
re  Logan's  Estate,  45  Atl.  729,  732,  195  Pa. 
282;  In  re  Shannon's  WUl,  42  N.  Y.  Supp. 
670.  673,  11  App.  Dlv.  581;  Ethridge  v.  Ben- 
nett (Del.)  31  Ati.  813,  815,  9  Houst  295;  Bul- 
ger V.  Ross,  98  Ala.  267,  271,  12  South.  803; 
Gordon  v.  Burris,  54  S.  W.  546,  551,  153  Mo. 
223;  In  re  SHnger's  Will,  37  N.  W.  236,  238, 
72  Wis.  22;  In  re  Jackman's  Will,  26  Wis. 
104,  118. 

**Undue  influence"  which  inyalidates  a 
will  is  such  as  deprives  the  testator  of  the 
free  exercise  of  his  intellectual  powers.  Ivl- 
son  V.  Ivison,  80  N.  Y.  Supp.  1011,  1012  (cit- 
ing Buchanan  v.  Belsey,  65  App.  Div.  58,  72 
N.  Y.  Supp.  601;  Gardiner  ▼.  Gardiner,  34 
N.  Y.  155). 

To  establish  undue  influence,  it  must  ap- 
pear that  the  influence  was  such  as  to  de- 
prive testator  of  the  free  exercise  of  his  will. 
Undue  influence  is  such  as  to  Impose  a  re- 
straint on  the  will  of  the  testator  so  as  to 
prevent  him  from  doing  what  he  wishes  to 
do  or  forces  him  to  do  what  he  does  not  wish 
to  do.  Booth  V.  Kitchen  (N.  Y.)  3  Redf.  Sur. 
52,  67. 

''Undue  influence"  means  influence 
brought  to  bear  by  others,  and  is  a  term 
used  in  contradistinction  to  proper  influence. 
It  means  where  a  person  influences  a  man 
against  his  will,  or  by  resorting  to  means 
and  methods  to  overcome  his  will,  to  get  him 
to  do  that  which  he  might  not  do  and  prob- 
ably would  not  do.  Price  v.  Richmond  & 
D.  R.  CJo.,  17  a  E.  732,  737,  38  S.  O.  199. 

As  fraud. 

Strictly  speaking,  *f  raud"  and  "undue 
Influence"  are  not  synonymous  expressions. 
Undue  influence  is  in  one  sense  a  species  of 
fraud,  and  while  there  are  sometimes,  per- 
haps usually,  present  elements  of  fraud,  un- 
due influence  may  exist  without  any  positive 
fraud  being  shown.  In  re  Shell's  Estate,  63 
Pac.  413,  28  Golo.  167,  53  L.  R.  A.  387,  89 
Am.  St  Rep.  181. 

"Undue  influence"  is  such  an  influence 
that  the  instrument  is  not  properly  an  ex- 
pression of  the  will  of  the  testator  in  regard 
to  the  disposition  of  his  property,  but  rather 
an  expression  of  the  will  of  another  person. 
Citing  In  re  Jackman's  Will,  26  Wis.  104. 


Manifestly,  it  is  a  subtle  species  of  fraud, 
whereby  mastery  is  obtained  over  the  mind 
of  the  victim  by  insidious  approaches,  se- 
ductive artifices,  or  other  species  of  circum- 
vention. In  re  SHnger's  Will,  37  N.  W.  236, 
238,  242,  72  Wis.  22. 

Undue  influence  is  a  fraud;  but  fraud 
may  exist  without  any  undue  influence.  Un- 
due influence  need  not  be  attended  at  all 
with  deception  or  circumvention.  Gordon  v. 
Burris,  54  S.  W.  546,  551,  153  Mo.  223. 

"Undue  influence"  is  closely  allied  to 
actual  fraud,  and,  like  the  latter,  when  re- 
sorted to  by  an  adroit  and  crafty  person  in 
his  presence,  often  becomes  extremely  dif- 
ficult to  detect  Grove  v.  Spiker,  20  Atl.  144, 
72  Md.  300;  Frush  v.  Green,  39  Atl.  863,  866, 
86  Md.  494. 

Hew  exercised. 

"In  order  that  a  will  may  be  avoided 
because  of  'undue  influence,'  it  must  be  an 
influence  exercised  by  coercion,  imposition, 
or  fraud."  In  re  Read's  Will,  40  N.  Y.  Supp. 
974,  975,  17  MUc.  Rep.  195;  In  re  Oarroll's 
Will,  7  N.  W.  434,  435,  50  Wis.  437;  Boggs 
V.  Boggs,  87  N.  W.  39,  42,  62  Neb.  274;  Se- 
guine  V.  Seguine,  •42  N.  Y.  (3  Keyes)  663, 
669;  Trost  y.  Dingier,  12  Atl.  296,  298,  118 
Pa.  259,  4  Am.  St.  Rep.  593;  In  re  Halbert's 
Will,  37  N.  Y.  Supp.  757,  762.  15  Misc.  Rep. 
306;  Brick  v.  Brick,  18  Atl.  58,  69,  44  N.  J. 
Eq.  282;  In  re  Elliott's  WUl,  25  Ky.  (2  J.  J. 
Marsh.)  340,  343;  Eckert  v.  Flowry,  43  Pa. 
(7  Wright)  46,  51;  Stockton  v.  Thorn,  39  N. 
W.  143,  39  Minn.  204. 

The  phrase  "undue  influence,"  as  used 
with  reference  to  wills,  has  been  defined  to 
be  "that  which  compels  testator  to  do  that 
which  is  against  his  will  from  fear,  a  desire 
for  peace,  or  some  feeling  which  he  is  un- 
able to  restrain."  In  re  Read's  Will,  40  N. 
Y.  Supp.  974,  975,  17  Misc.  Rep.  195  (citing 
Schouler,  Wills  [2d  Ed.]  par.  22);  Seebrock  v. 
Fedawa,  46  N.  W.  650,  653,  30  Neb.  424;  Pat- 
terson V.  Lamb,  52  S.  W.  98,  99,  21  Tex.  Olv. 
App.  512;  In  re  Elliott's  Will,  25  Ky.  (2  J. 
J.  Marsh.)  340,  343;  McFadln  v.  Catron,  38 
S.  W.  932,  935,  138  Mo.  197;  Riley  v.  Sher- 
wood, 45  S.  W.  1077,  1080,  144  Mo.  354;  Carl 
V.  Qabel,  25  S.  W.  214,  217,  120  Mo.  283; 
Jackson  v.  Hardin,  83  Mo.  175.  185;  Mooney 
V.  Olsen,  22  Kan.  69,  79;  Trumbull  v.  Gib- 
bons, 22  N.  J.  Law  (2  Zab.)  117,  136;  In  re 
Low's  Estate  (Cal.)  Myr.  Prob.  143,  147. 

The  influence  which  will  avoid  the  will 
of  a  testator  must  have  been  exerted  on  him 
to  such  a  degree  as  to  have  amounted  to 
force  and  coercion,  destroying  his  free  agen- 
cy, or  by  importunities  that  could  not  be  re- 
sisted, so  that  the  motive  was  equal  to  force 
or  fear.  Somers  v.  McCready,  53  Atl.  1117, 
1118,  96  Md.  437;  Elklnton  v.  Brick,  15  Atl. 
391,  397,  44  N.  J.  Eq.  (17  Stew.)  154.  1  L.  R 
A.  161;    Duffleld  y.  Robeson  (Del.)  2  Har. 
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375,  884;  Pressley  ▼.  Kemp,  16  S.  O.  834,  844, 
42  Am.  Rep.  635;  Sebr  v.  Llndemami,  54  S. 
W.  537,  541,  153  Mo.  276;  Tlbbe  t.  Kamp» 
54  S.  W.  879,  889,  154  Mo.  545;  Jackson  y. 
Hardin,  83  Mo.  175,  185;  McFadin  ▼.  Catron, 
38  S.  W.  932,  935,  138  Mo.  197;  Riley  ▼. 
Sherwood,  144  Mo.  354,  866,  45  a  W.  1077, 
1080;  Williams  y.  Goude,  3  Bag.  Bcc.  R.  252, 
261;  Appeal  of  Turner,  44  Atl.  310,  315,  72 
Conn.  305;  In  re  Elliott's  Will,  25  Ky.  (2  J. 
J.  Marsh.)  340,  843;  Mooney  y.  Olsen,  22 
Kan.  69,  79. 

In  order  to  establish  undue  Influence, 
proof  must  be  made  of  some  fraud  practiced, 
some  threats  or  misrepresentations  made, 
some  undue  flattery,  or  some  physical  or 
moral  coercion  employed,  so  as  to  destroy 
free  agency  In  the  testator.  In  re  Murray's 
Estate,  11  Pa.  Co.  Ct  R.  263,  264;  Tawney  v. 
Long,  76  Pa.  (26  P.  F.  Smith)  106,  115;  In 
re  Pensyl's  Estate,  27  Atl.  669,  673,  157  Pa. 
465;  In  re  Logan's  Estate,  45  Atl.  729,  732, 
195  Pa.  282;  Herster  v.  Herster,  16  Atl.  342, 
343,  122  Pa.  289,  9  Am.  St  Rep.  95;  Penny- 
packer  y.  Pennypacker  (Pa.)  8  Atl.  684,  635; 
TrumbuU  y.  Gibbons,  22  N.  J.  Law  (2  Zab.) 
117,  136. 

In  order  that  It  may  be  said  that  an  act 
was  done  under  undue  Influence,  the  In- 
fluence must  be  equlyalent  to  moral  coercion. 
In  re  Carroll's  Will,  7  N.  W.  434,  435,  50 
Wis.  437;  Boggs  y.  Boggs,  87  N.  W.  89,  42, 
62  Neb.  274;  In  re  Blair,  16  N.  Y.  Supp.  874, 
876,  16  Daly,  540;  Blklnton  y.  Brick,  15  Atl. 
391,  397,  44  N.  J.  Eq.  154,  1  U  R.  A.  161; 
Patterson  y.  Lamb,  52  8.  W.  96,  99,  21  Tex. 
Cly.  App.  612;  Trumbull  y.  Gibbons,  22  N. 
J.  Law  (2  Zab.)  117.  186. 

"Undue  influence"  exists  whereyer 
through  weakness,  dependence  or  implicit 
reliance  on  one  of  the  good  faith  of  another, 
the  latter  obtains  an  ascendency  which  pre^ 
yents  the  former  from  exercising  an  unbiased 
Judgment  Cayen  y.  Agnew,  40  Atl.  480,  481, 
186  Pa.  814;  In  re  Douglass'  Estate,  29  AtL 
716,  716»  162  Pa.  567. 

All  that  can  be  said  in  the  way  of  for- 
mulating a  general  rule  on  this  subject  is 
that  whatever  destroys  free  agency,  and 
constrains  the  person  whose  act  is  brought 
In  judgment  to  do  what  is  against  his  will, 
and  what  he  would  not  haye  done  If  left  to 
himself,  is  "undue  Influence,"  whether  the 
control  be  exercised  by  physical  force, 
threats.  Importunity,  or  any  other  species  of 
mental  or  physical  coercion.  The  extent  or 
degree  of  the  influence  is  quite  immaterial; 
for  the  test  always  is,  was  the  influence, 
whether  slight  or  powerful,  sufficient  to  de- 
stroy free  agency,  so  that  the  act  put  in 
judgment  was  the  result  of  the  domination 
of  the  mind  of  another,  rather  than  the  ex- 
pression of  the  will  and  mind  of  the  actor? 
Dumont  v.  Dumont,  19  Atl.  467,  470,  46  N.  J. 
Bq.  (1  Dick.)  223;  Stoutenburgh  y.  Hopkins, 
12  Atl.  689,  691,  48  N.  J.  Eq.  (16  Stew.)  577. 


"Undue  influence"  may  be  exercised  by 
physical  coercion  or  threats  of  personal 
harm  and  duress.  There  is  another  kind  of 
undue  influence  more  common,  and  that  is 
where  the  mind  and  will  of  the  testator  haye 
been  oyerpowered  and  subjected  to  the  will 
of  another,  so  that  while  the  testator  will- 
ingly and  intelligently  executed  a  will  yet  it 
was  really  the  will  of  another,  induced  by 
the  oyerpowerlng  Influence  exercised  upon  a 
weak  or  impaired  mind.  Such  a  will  may 
be  procure  by  working  on  the  fears  or 
hopes  of  a  weak-minded  person  by  artful 
and  cunning  contriyances,  by  constant  pres- 
sure, persuasion,  and  effort,  so  that  the 
mind  of  the  testator  is  not  left  free  to  act 
intelligently  and  understandingly.  Marx  y. 
McGlynn,  88  N.  Y.  857,  870;  In  re  Brunor's 
Will,  48  N.  T.  Supp.  1141,  1143,  19  Misc.  Rep. 
203. 

Influence  obtained  by  flattery,  importu- 
nity, threats,  superiority  of  will,  mind,  or 
character,  or  by  any  art  which  would  glye 
dominion  oyer  title  mind  to  such  an  extent  as 
to  destroy  free  agency,  is  undue  Influence. 
Ormsby  y.  Webb,  10  Sup.  Ct.  478,  485,  134 
U.  S.  47,  88  L.  Ed.  805;  Dean  y.  Phillips 
(Ky.)  61  S.  W.  10,  11 ;  Webber  y.  SuUiyan,  12 
N.  W.  819,  58  Iowa,  260. 

''Undue  influence"  sufficient  to  set  aside 
a  will  "is  any  kind  of  influence,  either  from 
fear  or  coercion  or  Importunll^,  by  which 
the  testator  is  preyented  from  expressing  his 
true  mind.  It  must  be  an  Influence  adequate 
to  control  the  free  agency  of  a  testator.  A 
testator  should  enjoy  full  liberty  and  free- 
dom in  making  his  will,  and  possess  the 
power  to  withstand  all  contradiction  and 
control.  That  degree  of  importunity  or  un- 
due influence  which  depriyes  a  testator  of 
his  free  agency,  which  is  sueh  as  he  Is  too 
weak  to  resist,  and  will  render  the  instru- 
ment not  his  free  or  unconstrained  act,  is 
sufficient  to  tnyalldate  it"  In  re  Tittel's 
Estate  (Cal.)  Myr.  Prob.  12,  16;  In  re  Crit- 
tenden's Estate  (CaL)  Biyr.  Prob.  60,  58. 

Undue  Influence  is  a  coercion  produced 
by  importunity,  or  by  a  silent,  resistless 
power,  which  the  strong  will  often  exercise 
oyer  the  weak  and  inflrm,  and  which  could 
not  be  resisted  so  that  the  motlye  was  tanta- 
mount to  force  or  fear.  Stockton  y.  Thorn, 
39  N.  W.  143,  89  Minn.  204. 

Undue  influence  does  not  imply  the  use 
of  physical  force.  Any  influence,  howeyer 
exercised,  which  destroys  the  free  agency, 
and  substitutes  the  will  of  another  for  that 
of  the  person  in  whose  name  the  act  brought 
In  judgment  is  done,  is  undue  and  wrongfuL 
Dingman  y.  Romine^  42  8.  W.  1087,  1068. 
141  Mo.  466. 

Undue  influence  consists  in  the  applica* 
tlon  of  some  extrinsic  power  to  control  the 
disposing  mind  of  the  testator,  so  as  to  ex- 
hibit as  his  testament  what  was  not  his 
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free  will.  Bacon  calls  It  "by  fear,  fraud, 
or  flattery."  7  Bac.  803.  In  this  state 
fear,  fraud,  or  flattery,  when  applied  to  con- 
strain, drcnmvent,  or  cajole  the  testator, 
has  been  called  'imdne  Influence.**  Farr  ▼. 
Thompson  (S.  a)  1  Speers,  83.  10& 

Importunity  which  cannot  be  resisted  or 
which  is  yielded  to  tor  the  sake  of  peace 
amounts  to  coercion  and  the  destruction  of 
free  agency.  But  the  mere  suggestion  to  a 
testator  that  an  indicated  testamentary  pro- 
vision would  be  productive  of  Justice  among 
the  natural  objects  of  his  bounty  cannot  be 
said  to  destroy,  the  freedom  of  the  will.  To 
attempt  to  persuade  a  testator,  however.  Is 
treading  on  dangerous  ground;  for  it  Is  im- 
possible to  distinguish  by  rule  between  ac- 
tions which  are  within  the  bounds  of  legiti- 
mate Influence  and  acts  which  make  the  In- 
fluence undue.  Their  effect  must  depend  up- 
on the  relations  between  the  parties,  an^  the 
character,  strength,  and  condition  of  each, 
and  must  be  determined  by  the  application 
of  sound  sense  to  the  facts  In  each  given 
case.  Under  these  principles,  undue  influ- 
ence was  not  established  where  it  appeared 
that  only  a  part  of  the  suggestions  made  by 
the  person  alleged  to  have  unduly  influ- 
enced the  testator  were  carried  out  by  him, 
and  that  such  person  was  excluded  from  the 
room  while  the  will  was  made,  and  that  the 
suggestion  itself,  so  far  as  carried  out,  was 
In  line  with  the  desires  of  the  testator. 
Elkinton  v.  Brick,  15  Atl.  391,  897,  44  N.  J. 
Bq.  (17  Stew.)  154,  1  L.  R.  A.  161. 

A  pressure  which  does  not  amount  to 
duress  at  common  law  may  be  considered  in 
equity  as  sufficient  to  set  aside  or  rescind  a 
contract  Whenever  a  contract  Is  procured 
by  such  Influences  as  overcome  the  free  agen- 
cy by  the  contracting  party,  whether  parent 
or  child,  husband  or  wife,  such  Influences  af- 
ford an  equitable  defense.  When  the  cred- 
itor of  a  husband  Induces  a  wife  to  Join 
with  her  husband  on  a  mortgage  of  her  real 
estate  to  secure  his  debt,  by  telling  her  that 
her  husband  has  been  guilty  of  the  crime  of 
embezzlement  and  can  be  Imprisoned  for  It, 
and  that  another  who  was  Interested  had 
Just  said  he  would  see  him  In  Jail  before  he 
would  do  anything  to  relieve  him,  and  where 
It  appears  that  such  statements  created  fear 
or  Just  apprehension,  the  reasonable  con- 
clusion is  that  the  free  agency  of  the  wife 
was  overcome,  and  that  the  execution  of  the 
mortgage  was  obtained  by  undue  pressure. 
Ix)mer8on  v.  Johnson,  13  Atl.  8,  14,  44  N.  J. 
E5q.  (17  Stew.)  93. 

Influence  obtained  by  flattery,  impor- 
tunity, superiority  of  will,  mind,  or  charac- 
ter, or  by  what  art  soever,  that  human 
thought.  Ingenuity,  or  cunning  may  employ, 
which  would  give  dominion  over  the  will  of 
the  testator,  to  such  an  extent  as  to  destroy 
the  free  agency,  or  constrain  him  to  do 
against  hla  will  what  he  is  unable  to  refuse, 


is  such  an  Influence  as  the  law  condenms  as 
undue  when  exercised  by  any  one  immedi- 
ately over  the  testamentary  act,  whether  by 
direction  or  Indirection,  or  obtained  at  one 
time  or  another.  In  re  Dlsbrow's  Estate,  24 
N.  W.  624,  629,  58  Mich.  96. 

To  constitute  ''undue  influence"  in  pro- 
curing execution  of  a  will,  the  mind  of  the 
testator  must  be  so  controlled  or  affected  by 
persuasion  or  pressure,  artful  or  fraudulent 
contrivances,  or  by  the  Insidious  Influence 
of  persons  in  close  confldental  relations  with 
him,  that  he  Is  not  left  to  act  Intelligently, 
understandlngly,  and  voluntarily,  but  be- 
comes subject  to  the  will  or  purposes  of  an- 
other. Mitchell  V.  Mitchell,  44  N.  W.  885, 
886,  43  Minn.  73. 

*'Undue  Influence"  and  importunity  suf- 
ficient to  invalidate  a  will  may  be  exercised 
without  the  existence  of  fraud.  A  testator 
may  entertain  an  unreasonable  and  unjust 
prejudice  against  one  nearly  connected  with 
him,  as  a  daughter  who  has  married  against 
his  will,  or  a  son  who  has  offended  him  by 
neglecting  his  advice  in  a  matter  in  which  a 
child  Is  not  necessarily  obliged  to  yield  his 
convictions.  In  such  a  case  undue  influence 
may  be  exerted  by  an  interested  person  sim- 
ply by  the  mention  of  the  facts  of  the  case, 
and  that,  too,  under  the  guise  of  remon- 
strance against  leaving  a  smaller  portion  to 
the  object  of  the  testator's  displeasure.  The 
suggestion  Itself  may  suffice  to  rouse  the 
sleeping  hostility,  and  result  in  the  disin- 
heritance of  the  child  in  favor  of  the  sug- 
gestor,  and  yet  It  would  be  difficult  to  flnd 
in  such  facts  evidence  sufficiently  strong  to 
the  apprehension  of  the  Jury  to  Induce  them 
to  denounce  the  influence  thus  exerted  as 
fraudulent  Stewart  v.  Elliott  (U.  S.)  2 
Mackey,  307,  819. 

Gratitude,  affeetloa,  ete« 

The  influence  of  gratitude,  affection,  or 
attachment,  or  the  desire  of  gratifying  the 
wishes  of  another,  do  not  amount  to  undue 
Influence.  Jackson  v.  Hardin,  83  Mo.  175. 
185;  McFadln  v.  Catron,  38  S.  W.  932,  935, 
138  Mo.  197;  Riley  v.  Sherwood,  45  8.  W. 
1077,  1080,  144  Mo.  866;  Tibbe  v.  Kamp.  54 
S.  W.  879,  889,  154  Mo.  545;  Sehr  v.  Llnde- 
mann,  54  S.  W.  537,  541,  153  Mo.  276;  Gamp- 
bell  V.  Carlisle,  63  8.  W.  701,  704,  162  Mo. 
634 ;  Williams  v.  Goude,  3  Eccl.  R.  252,  261 ; 
Duffleld  V.  Robeson  (Del.)  2  Har.  375,  384; 
In  re  Dlsbrow's  Estate,  24  N.  W.  624,  629, 
58  Mich.  96;  Patterson  v.  Lamb,  52  S.  W.  98^ 
99,  21  Tex.  Glv.  App.  512;  Seguinl  v.  8e- 
guinl,  •42  N.  Y.  (3  Keyes)  663.  669;  In  re  Hal- 
berfs  Will,  37  N.  Y.  Supp.  757,  762,  15  Misc. 
Rep.  308;  In  re  Gleespin's  Will.  26  N.  J 
Eq.  (11  C.  B.  Green)  523,  526;  In  re  EIllott*8 
Will,  25  Ky.  (2  J.  J.  Marsh.)  340,  84a 

Solicitations,  however  Importunate,  can- 
not  of  themselves   constitute   undue   IaAo- 
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ence,   for,   though   these  may   have  a   con-i 
straining   effect,   they   do   not   destroy   tes-j 
tator's  power  to  freely  dispose  of  his  estate. 
Patterson  v.  Lamb,  52  S.  W.  08,  99,  21  Tex. 
ClT.  App.  612;  Trost  v.  Dingier,  12  Atl.  206, 
298^  118  Pa.  259,  4  Am.  St  Rep.  583. 

Mere  solicitation  will  not  be  sufficient 
to  vitiate  a  will  made  by  a  person  having  a 
knowledge  of  what  he  was  doing,  and  intend- 
ing to  do  it,  though  his  act  may  be  brought 
about  by  solicitation,  or  that  kind  of  influ- 
ence which  a  disposition  to  gratify  another 
may  produce.  Sutton  v.  Sutton  (Del.)  5  Har. 
459,  461. 

Mere  advice,  persuasion,  or  entreaty  do 
not  constitute  "undue  influence";  certainly 
not  where  there  is  no  fraud,  no  deceit,  no 
duress,  or  other  improper  or  prohibited 
means.  In  Yoe  v.  McCord,  74  111.  83,  84,  the 
court  said:  *To  avoid  a  will,  the  influence 
which  is  exercised  must  be  undue,  and  this, 
in  the  legal  sense,  is  something  wrongful; 
a  species  of  fraud."  Bowdoln  College  v. 
Mwrltt  (U.  S.)  75  Fed.  480,  511. 

Mere  kindness  of  treatment  of  testatrix 
by  the  legatee  would  not,  nor  would  moderate 
and  reasonable  solicitation  and  entreaty  or 
persuasion,  when  yielded  to  intelligently, 
from  a  sense  of  duty,  and  without  con- 
straint, vitiate  a  will  in  other  respects  valid, 
on  the  ground  of  undue  influence.  Appeal 
of  Turner,  44  Atl.  810,  815,  72  Conn.  805. 

Appeals  to  the  affection,  modest  per- 
suasion, or  arguments  addressed  to  the  un- 
derstanding which  do  not  destroy  his  free 
agency,  but  leave  the  testator  to  act  in  ac- 
cordance with  his  own  will,  do  not  consti- 
tute •'undue  influence."  Barlow  v.  Waters 
(Ky.)  28  S.  W.  785,  786. 

A  person  has  a  perfect  right,  by  kind- 
ness, by  attentions— even  though  that  may 
be  the  ulterior  motive  which  governs  him — 
to  prevail  upon  a  person  to  devise  to  him 
what  perhaps,  without  the  appeals  of  kind- 
ness and  the  manner  towards  him,  he  would 
not  have  done.  That  is  proper  and  lawful, 
and  a  will  would  be  perfectly  legal  made 
under  those  circumstances;  but  if  that  will 
were  made  by  reason  of  any  person  being 
taken  advantage  of  by  reason  of  weakness, 
of  disease,  of  threats,  so  that  the  party  is 
not  able  to  avoid  this  influence,  and  is  pre- 
vented from  freely  exercising  his  own  will, 
then  that  would  be  undue  influence.  Bth- 
ridge  V.  Bennett  (DeL)  81  AtL  818»  815,. 0 
Houst  28B. 

"Undue  influence"  means  wrongful  in- 
fluence, but  Influence  secured  through  af- 
fection, and  though  a  deed  be  made  to  a 
child  at  his  solicitation  and  because  of  par- 
tiality and  affection  for  him,  it  will  not  be 
undue  influence.  Burt  v.  Juisenberry,  24  N. 
B.  622,  624,  132  III  885. 


Merely  urging  gratitude,  love,  esteem, 
affection,  or  charity,  so  that  the  mind  of 
the  testator  is  left  free  to  act  and  arrive  at 
its  own  conclusions,  is  legitimate.  These 
motives  are  entitled  to  their  proper  weight, 
and  it  is  for  the  testator  to  determine  how 
far  they  shall  influence  him  in  disposing  of 
his  property.  Stockton  v.  Thorn,  80  N.  W. 
143,  80  Minn.  204. 

''Undue  influence"  implies  something 
more  than  mere  advice,  argument,  or  per- 
suasion; but  if  the  advice,  argument,  and 
persuasion  be  so  importunate  and  persistent 
or  otherwise  so  operates  as  to  subdue  and 
subordinate  the  will  of  the  testator  to  the 
will  of  another,  until  the  testamentary  in- 
strument speaks,  not  his  own  mind  and  pur- 
pose, but  the  wish  and  purpose  of  another, 
such  advice,  argument,  and  persuasion  con- 
stitutes undue  influence.  In  re  Blair,  16  N. 
Y.  Supp.  874,  876,  16  Daly,  540. 

Influence  gained  by  kindness  and  affec- 
tion will  not  be  regarded  as  undue  If  no 
imposition  or  fraud  be  practiced,  even  though 
it  induces  the  testator  to  make  unequal  and 
unjust  disposition  of  his  property  in  favor 
of  those  who  had  contribnted  to  his  comfort 
and  ministered  to  his  wants,  if  such  disposi- 
tion is  voluntarily  made.  Mackall  v.  Mack- 
all.  10  Sup.  Ct  705,  707,  135  U.  8.  167,  84  L. 
Ed.  84. 

Purpose  of  laJlnenee. 

The  undue  influence  which  will  invalidate 
a  will  must  be  an  influence  exercised  in  rela- 
tion to  the  will  itself,  not  an  influence  in  re- 
lation to  other  matters  or  transactions. 
Pennypacker  v.  Pennypacker  (Pa.)  8  AtU  634, 
635 ;  Seebrock  v.  Fedawa,  46  N.  W.  650,  653» 
30  Neb.  424. 

Belation  to  and  oapaeltx  of  persoa  In* 
flueneed. 

There  is  no  rule  which  discourages  the 
exercise  by  a  wife  of  any  such  wifely  influ- 
ence over  a  husband  as  does  not  indicate 
that  he  is  Incapable  of  protecting  himself  ad- 
equately from  h^  compulsion,  and  Is  practi- 
cally not  a  free  agent  Latham  v.  Udell,  88 
Mich.  238,  241  (cited  in  Pierce  v.  Pierce,  Id. 
412). 

The  mere  fact  that  a  son  to  whom  his 
father  willed  practically  all  his  property  had 
lived  with  and  taken  care  of  his  parents  in 
their  old  age  is  not  evidence  of  "undue  in- 
fluence." Aylward  v.  Briggs,  47  S.  W.  510, 
518,  145  Mo.  604. 

Where  it  is  shown  that  a  will  was  writ- 
ten by  an  attorney  in  his  office  in  the  form 
suggested*  by  the  husband  of  the  testatrix, 
who  was  the  sole  devisee  therein,  with  a  di- 
rection that  he  should  educate  their  grand- 
son, but  as  thus  written  was  read  over  to  the 
testatrix,  and  assented  to  by  her  in  the  pres- 
ence of  the  attorney  and  the  parties  who  wit 
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aessed  it  before  ezecuHoD,  in  the  absence  of 
any  afflrmatlYe  proof  of  want  of  mental  ca- 
pacity on  tbe  part  of  testatrix,  or  evidence 
of  undne  influence  on  the  part  of  the  hus- 
band, the  mere  fact  that  the  husband  gave 
directions  for  the  drawing  of  the  will  will 
not  be  grounds  sufficient  for  refusing  to  ad- 
mit it  to  probate.  Armstrong  ▼.  Armstrong, 
28  N.  W.  407,  410,  411,  63  Wis.  162. 

As  bearing  on  the  question  of  undue  in- 
fluence, the  relationship  of  the  parties  to 
each  other,  the  mental  condition  of  the  pet- 
son  whose  act  is  in  question,  and  the  charac- 
ter of  the  transaction  should  be  taken  into 
consideration.  If  the  relation  of  confldence 
and  trust  between  the  parties  to  the  transac- 
tion exists,  if  the  mind  of  the  one  nominally 
acting  is  weak  and  susceptible,  and  if  the 
transaction  results  beneflcially  to  the  party 
charged  and  detrimental  to  the  person  in 
whose  name  the  act  was  done,  a  presumption 
of  undue  influence  Is  raised.  Indeed,  the 
presence  of  the  relation  of  confldence  and 
trust  is  generally  sufficient  to  raise  a  pre- 
sumption of  undue  influence;  and  If  the 
party  acting  be  of  weak  mind,  and  there  is 
either  no  consideration  or  a  very  inadequate 
one,  a  presumption  against  its  validity 
arises.  Dlngman  v.  Romine,  42  S.  W.  1087, 
1088,  141  Mo.  466. 

The  influence  of  a  wife  or  child,  if  ex- 
erted in  a  fair  and  reasonable  manner,  is  not 
unlawful.  In  order  to  be  unlawful,  it  must 
be  exerted  to  produce  a  result  which  the 
party,  as  a  reasonable  j>erson,  was  bound  to 
know  was  unreasonable  and  unjust,  and  it 
must  have  the  effect  of  producing  illusion  or 
confusion  in  the  mind  of  the  testator.  In  re 
Jackman's  Will,  26  Wis.  104,  113. 

Taking  advantage  of  one's  position  or 
the  good  opinion  of  the  party  confiding  in  one 
to  the  disadvantage  of  some  other  or  his  es- 
tate amounts  to  undue  influence.  O'Neil  ▼. 
O'Neil,  14  N.  W.  89,  60  Iowa.  57;  Hanna  v. 
Wilcox,  6  N.  W.  717.  719.  58  Iowa.  547 ;  Wat- 
kins  V.  Brant,  1  N.  W.  82,  86.  46  Wis.  419. 

The  use  by  one  in  whom  a  confldence  is 
reposed  by  another,  or  who  holds  a  real  or 
apparent  authority  over  him,  of  such  confl- 
dence or  authority  for  the  purpose  of  ob- 
taining an  unfair  advantage  over  him,  taking 
an  unfair  advantage  of  another's  weakness 
of  mind,  or  taking  a  grossly  oppressive  or 
unfair  advantage  of  another's  necessities  or 
distress,  constitutes  undue  Influence.  Civ. 
Code,  f  1575 ;  Dolliver  y.  Dolliver.  30  Paa  4, 
6,  94  OaL  642. 

"Undue  Influence"  is  defined  in  Oiv. 
Code,  f  1575.  subd.  1,  to  consist  in  the  use  by 
one  in  whom  confldence  is  reposed  by  an- 
other, or  who  holds  a  real  or  apparent  au- 
thority over  the  other,  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  un- 
fair advantage  over  him.  Dimond  v.  San- 
derson, 37  Paa  189,  191,  103  Cal.  97. 


Ck)nfldential  relations  existing  between 
testator  and  beneficiary  do  not  alone  furnish 
any  presumption  of  undue  influence.  Mack- 
all  V.  Mackall,  10  Sup.  Ot  705,  707,  135  U.  S. 
167,  34  L.  Bd.  84. 

Where  a  testator  had  taken  great  inter- 
est in  his  church  and  contributed  liberally  to 
its  support,  expressing  an  intention  to  se- 
cure it  an  annual  income  equal  to  his  sub- 
scription, the  fact  that  he  had  already  in  his 
will  given  the  church  money  for  a  new  build- 
ing, and  was  advanced  in  years  and  feeble 
in  body  and  mind,  does  not  justify  the  set- 
ting aside,  on  the  ground  of  undue  influence, 
of  a  codicil  executed  long  after  the  will,  and 
just  before  testator's  death,  bequeathing  to 
the  church  an  additional  sum  sufficient  to 
produce  an  income  equal  to  festator's  annual 
subscription.  In  re  Shannon's  Will,  42  N.  Y. 
Supp.  670,  678,  11  App.  Div.  581. 

"Undue  influence,"  in  the  legal  and  prop- 
er sense  of  the  term,  cannot  be  exerted  over 
an  insane  or  unconscious  person.  Undue  in- 
fluence presupposes  testamentary  capacity  if 
the  testator  were  left  free  from  such  undue 
influence.  Stirling  ▼.  Stirling,  21  Aa  273, 
275,  64  Md.  13a 

There  may  be  undue  influence  without 
absolute  imbecility  or  other  testamentary  in- 
capacity. A  person  may  possess  some  mind, 
and  yet  be  at  the  mercy  of  designing  persons. 
In  re  Rollwagen  (N.  Y.)  48  How.  Prac.  289. 
310. 

It  is  not  necessary,  in  order  to  prove  un- 
due influence,  that  the  mind  shall  be  shown 
to  be  so  weak  as  to  render  the  person  upon 
whom  the  Influence  is  exercised  incapable  of 
attending  to  ordinary  business.  Ormsby  v. 
Webb,  10  Sup.  Gt  478,  485,  134  U.  S.  47,  33 
L.  Ed.  805. 

The  degree  of  influence  necessary  to  con- 
trol the  mind  of  the  testator  must  depend 
upon,  and  be  proportionate  to,  the  mental 
and  physical  strength  or  weakness  of  the 
testator.  Pritchard  v.  Henderson  (Del.)  50 
Atl.  217.  223,  3  Pennewill,  128. 

Those  of  feeble  mind  being  more  easily 
subjected  to  improper  influence,  the  condi- 
tion of  the  mind  of  the  testator  is  always  a 
proper  subject  of  inquiry  in  connection  with 
the  allegation  of  undue  influence.  In  re 
Douglass'  Bstate,  29  Atl.  715,  716,  162  Pa. 
567. 

Inducing  an  old  and  feeble  person  to  do 
that  which  is  for  his  own  good  is  not  undue 
influence,  even  though  an  advantage  results 
therefrom  to  the  one  exercising  such  influ- 
ence. Dailey  v.  Kastell,  14  N.  W.  635,  56 
Wis.  444. 

If  from  age  or  imbecility,  a  testator 
could  be  induced  to  change  his  will  contrary 
to  his  intentions  and  against  his  own  wishes, 
that  would  be  undue  influence,  and  its  effect 
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upon  doubtful  or  fluctuating  capacity  would 
invalidate  the  wilL  Sutton  ▼.  Sutton  (Del.) 
5  Har.  459,  461. 

While  the  extreme  age,  helplessnesa,  and 
consequent  susceptibility  of  the  testator  are 
Important  factors  In  the  ascertainment  of  the 
undue  influence,  yet  it  is  not  to  be  inferred 
from  either  age,  sickness,  or  debility  of  body, 
if  sufficient  intelligence  remain&  Jackson  ▼. 
Hardin,  83  Mo.  175,  185. 

Where  a  conveyance  was  made  by  a 
weak  and  sickly  young  man  to  a  woman  old- 
er than  himself,  and  who  had  been  to  him  as 
a  mother,  a  presumption  arose  that  such  con- 
veyance was  obtained  by  means  of  undue  in- 
fluence. Appeal  of  Worrall,  1  Atl.  880,  885, 
110  Pa.  849. 

The  law  does  not  permit  undue  Influence 
to  be  inferred  frcnn  the  mere  fact  that  one 
who  is  to  proflt  by  the  instrument  had  an 
opportunity  to  impress  his  will  upon  the 
mind  of  the  testator.  There  must  be  some 
evidence  tending  to  show  that  an  undue  in- 
fluence was  actually  exerted.  Smith's  Bx'r 
V.  Smith,  32  Atl.  255,  67  Vt  443;  Riley  v. 
Sherwood,  144  Mo.  854,  866,  45  8.  W.  1077, 
108a 

It  is  not  evidence  of  undue  influence 
that  testator's  son,  who  was  the  preferred 
beneficiary  under  the  will,  arranged  for  the 
execution  of  the  will  without  the  knowledge 
of  his  sister.  In  re  Logan's  Estate,  45  AtL 
729,  732,  195  Pa.  282. 

Time  of  ezortins  Inflvenee. 

Undue  influence,  to  affect  a  will,  must 
destroy  the  free  agency,  and  operate  on  the 
mind  of  the  testator  at  the  time  of  making 
the  will.  Herster  ▼.  Herster,  16  Atl.  842, 
843,  122  Pa.  239,  9  Am.  St  Rep.  95;  Smith's 
Ex'r  ▼.  Smith,  32  AtL  255,  67  Vt  443;  In  re 
Shepardson's  Estate,  18  N.  W.  575,  578,  53 
Mich.  106;  Schmidt  v.  Schmidt,  60  N.  W. 
598,  600,  47  Minn.  451;  In  re  Nelson's  Will, 
39  N.  W.  143,  89  Minn.  204;  Ivison  v.  Ivison, 
80  N.  Y.  Supp.  1011,  1012,  80  App.  Div.  599; 
Gardiner  v.  Gardiner,  34  N.  Y.  155;  Eckert 
V.  Flowry,  48  Pa.  (7  Wright)  46,  51;  In  re 
liOgan's  Estate,  45  Aa  729,  732,  195  Pa.  282; 
In  re  Pensyl'*  Will,  27  Atl.  669,  673,  157  Pa. 
465;  McMahon  v.  Ryan,  20  Pa.  (8  Harris) 
329;  In  re  Douglass'  Estate,  29  Atl.  715,  716, 
162  Pa.  567;  In  re  Low's  Estate  (Oal.)  Myr. 
Prob.  143,  147;  Troet  v.  Dingier,  12  Ati.  296, 
298,  118  Pa.  259,  4  Am.  St  Rep.  593.  But 
the  pressure  may  have  been  brought  to  bear 
previously,  and  if  it  remained  so  as  to  coerce 
the  mind  of  the  testator  at  the  time  the  will 
was  executed  It  cannot  be  upheld  as  his  act 
In  re  Shepardson's  Estate,  18  N.  W.  675,  678, 
68  Mich.  106. 

UNDUE  PREFERENCE. 

Under  the  prison  bounds  act,  providing 
that  no  person  shall  be  entitled  to.  relief  who 


shall,  within  three  months  prior  to  his  ar- 
rest, have  paid  any  part  of  his  estate  to  one 
creditor  in  preference  to  another,  and  that 
on  the  trial  of  an  accusation  of  the  violation 
of  the  act  where  any  person  is  charged  with 
an  undue  preference,  it  may  be  tried  by  a 
jury,  a  preference,  to  be  undue,  must  be 
fraudulent  and  a  confession  of  Judgment 
cannot  amount  to  undue  preference.  Robin- 
sons V.  Amy  (S.  a)  1  Rich.  Law,  289,  292, 
293. 

The  expression  ''undue  or  unreasonable 
preference  or  advantage,"  as  used  in  Ky.  St 
§  818,  making  it  unlawful  for  any  corpora- 
tion to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  particu- 
lar person  or  locality  in  the  transportation  of 
a  like  kind  of  traffic,  is  too  indefinite  and  un- 
certain in  its  meaning  to  constitute  a  valid 
regulation  of  internal  commerce.  Common- 
wealth V.  Louisville  &  N.  R.  Co.  (Ey.)  46  8. 
W.  700,  701. 

UNDUE  PREJUDICE. 

In  Cavanah  v.  State,  56  Miss.  299,  807, 
it  was  said  that  the  undue  prejudice  meant 
by  the  statute  authorizing  a  change  of  venue 
in  a  criminal  case  for  such  a  causes  was 
such  as  was  likely  to  be  so  felt  in  the  Jury 
box  as  to  prevent  the  accused  from  having 
a  fair  and  impartial  trial  by  the  evidence 
and  the  law.  Owens  t.  State^  83  South.  T22; 
723,  82  Miss.  81. 

UNDUTIFUL  WILL 

The  dvil  law  defines  an  Inofltdoos  and 
undutiful  will  to  be  such  aa  substantially 
departs  from  the  disposition  of  the  estate  as 
It  would  be  distributed  in  case  of  intestacy; 
but  such  a  definition  is  entirely  inconsistent 
with  the  law  of  wills  as  recognized  and  estab- 
lished in  this  country,  for  the  authority  to 
make  a  will  Implies  the  power  to  discrim- 
inate between  or  dislnh^t  next  of  kin. 
Stein  T.  Wilzinskl  (N.  T.)  4  Redf.  Sur.  441* 
450. 

UNEARNED  PREMIUMS. 

The  term  '^unearned  premiamsT*  Intends 
the  liability  of  an  insurance  company  upon 
Its  Insurance  contracts,  other  than  accrued 
claims,  computed  by  the  established  roles 
of  valuation.  Rev.  Laws  Mass.  190%  p.  1120, 
c  118,  I  1. 

The  term  "unearned  premiums'*  Intends 
the  liability  of  an  insurance  company  upon 
its  insurance  contracts,  other  than  accrued 
claims,  computed  by  rules  of  valuation  es- 
tablished by  other  provisions  of  the  act 
Shannon's  Code  Tenn.  1896^  |  8274. 

The  terms  *nmeamed  premiums,**  and 
"reinsurance  reserved,"  and  "liabUity  re- 
served," and  "net  value  of  policiea»'*  or  ''pre- 
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niam  reserred,**  m  used  in  the  article  of 
the  Code  relating  to  the  Department  of  In- 
(rarance»  aeyerally  Intend  the  liability  of  an 
insurance  company  upon  its  insurance  con- 
tracts, other  than  accmed  claims,  compnted 
by  roles  of  valuation  established  by  section 
2583.    Giv.  Code  Ala.  1886^  I  267S. 

UNEMBARRASSED. 

The  idea  of  the  word  "unembarrassed," 
as  used  by  the  judge  in  reference  to  the 
property  of  a  debtor,  is  not  that  property 
may  not  be  at  all  incumbered  by  mortgage. 
It  imports,  rather,  property  of  which  the 
debtor's  title  is  not  inyalid  or  seriously  ques- 
tionable, or  is  not  so  subject  to  equitable 
claims,  or  is  not  so  incumbered  by  mortgage 
as  to  render  the  attachment  and  levy  on  it 
fruitless  of  substantial  benefit  to  the  credit- 
or.   Moore  ▼.  Quint,  44  Yt  97,  lia 

UNEMPLOYED. 

A  bequest  in  a  will  of  "money  left  unem- 
ployed'* included  a  sum  of  trust  moneys  in 
which  the  testatrix  had  a  vested  reversion- 
ary interest  at  the  time  of  her  death,  sub- 
ject to  be  divested  by  the  appointment  of  her 
mother.    Ommanney  v.  Butcher,  1  Turn.  & 

R.  260,  2ea. 
UNEQUAL 

"Unequal,''  as  used  in  Organic  Act,  f  6, 
providing  that  there  shall  not  be  any  unequal 
discrimination  in  taxing  different  kinds  of 
property,  is  synonymous  with  the  word  "un- 
fair." Pryor  t.  Bryan,  66  Pac  848,  86%  U 
Okl.  857. 


UNEQUIVOCALLY. 

"Unequivocally"  means  without  doubt; 
without  room  to  doubt  Webster.  An  in- 
struction that  the  intent  to  dedicate  "must 
be  unequivocally  and  satisfactorily  proven" 
is  a  stronger  expression  than  "beyond  all 
reasonable  doubt";  much  stronger  than  "clear 
conviction."  Shugart  v.  Halliday,  2  HI.  App. 
45,51. 

UNEXECUTED  WRIT. 

Unexecuted  writs,  within  Revision,  p. 
1105,  S  35,  requiring  that  a  sheriff  must  turn 
over  to  his  successor  in  office  all  **unexe- 
cuted  writs,"  are  those  on  which  nothing  has 
been  done.  Hunt  v.  Bwayze,  25  AtL  860^  852, 
55  N.  J.  Law  (26  Vroom)  88. 


UNEXPENDED. 

"Unexpended,"  as  used  in  Oen.  Bt  c.  78, 
f  21,  as  amended  by  Act  March  20,  1876,  |  1« 


providing  that  commissioners  of  lunatic  asy- 
lums shall  report  to  the  State  Auditor  any 
"unexpended  balance"  in  their  hands,  means 
undisposed  of.  One  of  the  meanings  given 
by  all  lexicographers  of  "expend"  is  "to  dis- 
pose of,"  and  where  the  board  had  exer- 
cised the  power  which  they  possessed,  and 
had  set  apart  the  money  then  on  hand  for  a 
specific  purpose,  it  was  no  longer  unexpend- 
ed, within  the  fair  meaning  of  the  statute. 
Norman  v.  Oentral  Kentucky  Lunatic  Asy- 
lum, 17  B.  W.  150, 152,  92  Ky.  16L 

Acts  1883,  S  4,  providing  that  "any  unex- 
pended balance"  that  may  be  in  the  state 
treasury  to  the  credit  of  the  military  fund 
on  the  1st  day  of  July,  1883,  shall  be  trana- 
f  erred,  on  the  warrant  of  the  Auditor  of  Pub- 
lic Accounts,  to  the  general  revenue  fund, 
should  not  be  construed  to  include  every  part 
of  the  fund  which  has  not  been  actually  paid 
out  of  the  treasury  prior  to  the  1st  day  of 
July,  without  regard  to  existing  claims 
against  it,  however  Just  and  well  founded, 
but  it  means  whatever  may  remain  of  the 
fimd  after  the  payment  of  all.  proper  and 
just  claims  against  it  which  accrued  during 
the  year  ending  on,  and  including  the  whole 
ot  the  80th  day  of  June,  and  the  fact  that  a 
part  of  these  claims  had  not  been  actually 
paid  on  the  1st  of  July  will  make  no  differ- 
ence in  this  respect  People  t.  Swlgert,  107 
111.  494,  499. 


UNEXPIRED  TERM. 

An  unexpired  term,  within  the  meaning 
of  Const  art  4,  {  6,  declaring  that,  when- 
ever during  a  recess  of  the  Senate  a  vacancy 
shall  occur  in  any  office  which  is  by  law  one 
which  the  Governor  has  a  right  of  appoint- 
ment, he  shall  appoint  some  one  who  shall 
hold  the  office  for  the  unexpired  term  of  the 
person  whose  place  he  is  appointed  to  fill, 
means  during  the  time  which  the  latter 
would  have  continued  in  the  office  if  a  va- 
cancy had  not  occurred.  People  v.  Osborne,  4 
Pac.  1074,  1077,  7  Colo.  605. 


In  a  by-law  providing  that  in  case  of 
vacancy  in  the  board  of  directors,  the  direct- 
ors shall  fill  the  vacancy  for  the  '^unexpired 
term,"  the  reference  to  an  unexpired  term 
presupposes  a  previous  incumbent.  In  re  A. 
A.  Griffing  Iron  Co.,  41  Aa  981,  933,  63  N. 
J.  Law,  168. 

UNFAIR. 

The  epithets  •'unfairly  and  secretly  com- 
puted," "unjustiy  and  unfairly  attempted,** 
and  "artfully  and  purposely  framed,"  used  in 
regard  to  the  <^cial  acts  of  the  cashier  of  a 
bank,  did  not  necessarily  imply  moral  ob- 
liquity, and  therefore  are  not  slanderous  per 
se.  Kerr  v.  Force  (U.  S.)  14  Fed.  Cas.  886, 
387,  896. 
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"Unfair  use/'  In  connection  with  the 
right  of  the  own^  of  a  mill  privilege,  who 
has  Improyed  the  same,  to  construe  the  law 
hs  protecting  him  against  any  unfair  use  hy 
any  other  owner  who  may  establish  a  mill 
above  him,  Is  equivalent  of  "unreasonable 
use."  Mason  v.  Hoyle,  14  AtL  786^  788^  G6 
Conn.  255. 

UNFAIB  OOMPETITIOH. 

With  respect  to  articles  placed  upon  the 
market  for  sale,  it  is  only  when  the  one  ar- 
ticle is  dressed  so  as  to  represent  the  other, 
and  to  deceive  a  proposing  purchaser  as  be- 
ing that  other,  that  there  can  be  said  to  be  a 
case  of  **unfair  trade."  Sterling  Remedy 
Co.  V.  Eureka  Chemical  &  Mfg.  Co.  (U.  S.) 
80  Fed.  105,  108,  25  G.  C.  A.  814. 

The  doctrine  of  unfair  competition  in 
trade  rests  on  the  proposition  that  equity 
will  not  permit  any  one  to  palm  off  his  goods 
on  the  public  as  those  of  another.  Unfair 
competition  in  trade,  as  distinguished  from 
infringement  of  trade-marks,  does  not  in- 
volve the  violation  of  any  exclusive  right  to 
the  use  of  trade-marks  or  symbols.  The  word 
may  be  purely  descriptive,  and  the  mark  or 
symbol  indicative  only  of  style,  sixe,  shape, 
or  quality,  and,  as  such,  open  to  the  public. 
Yet  tbere  may  be  unfair  competition  in  trade 
by  an  improper  use  of  such  mark  or  symbol. 
Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.  (U. 
S.)  94  Fed.  651,  656. 

The  term  "unfair  competition  in  trade" 
includes  the  simulation  by  defendant  of  the 
packages  of  plaintiff,  putting  up  and  sell- 
ing packages  of  the  same  general  appear- 
ance as  those  of  the  plaintiff.  The  court 
will  only  interfere  to  protect  the  plaintiff 
and  the  public,  and  for  the  suppression  of 
unfair  and  dishonest  competition,  when  "the 
resemblance  is  such  that  it  Is  calculated  to 
deceive,  and  does  in  fact  deceive,  the  ordi- 
nary buyer,  making  his  purchases  under  the 
ordinary  conditions  which  prevail  in  the 
conduct  of  the  particular  traffic  to  which 
the  controversy  relates."  T.  B.  Dunn  Co.  v. 
Trlx  Mfg.  Co.,  63  N.  Y.  Supp.  883»  835,  60 
App.  Div.  75. 

UNFAIB  PBOGEEDINGS. 

The  meaning  of  '^proceedings  unfftlr,"  in 
Code  Civ.  Proc.  f  1552,  providing  for  the  con- 
firmation of  a  sale  by  an  administrator,  but, 
if  the  proceedings  were  unfair,  the  court  may 
vacate  the  sale,  means  evidently  some  irreg- 
ularity as  to  the  notice,  or  fraud  or  collusion 
among  bidders.  In  re  Leonis'  Estate  (Cal.) 
71  Pac.  171,  173  (citing  In  re  Sprigg's  Estate, 
20  Cal.  121). 


UNFAITHFULNESS. 

Within  Gen.  St  1804,  S  2600,  providing 
that  any  officer,  director,  or  member  of  a 


{Corporation  is  liable  for  oorporate  debts 
when  he  is  guilty  of  any  fraud,  unfaithful- 
ness, or  dishonesty  in  the  discharge  of  the 
official  duly,  the  word  ''unfaithfulness"  was 
intended  to  include  negligence  as  well  as 
bad  faith,  and  will  be  construed  according 
to  the  doctrine  of  noscitur  a  sociis,  in  con- 
nection with  the  words  "fraud  or  dishon- 
esty." First  Nat.  Bank  v.  Harper,  68  N.  W. 
1079,  1083,  61  Minn.  375. 

Unfaithfulness  in  the  transaction  of  the 
business  of  a  corporation  by  an  officer,  di- 
rector, or  stockholder,  for  which  he  may  be 
held  liable  for  corporate  debts,  as  provided 
by  the  statute,  does  not  mean  mere  neglect 
arising  out  of  a  failure  to  carefully  oversee 
and  superintend  corporate  afTairs  on  strict 
business  principles — such  a  failure  as  may 
really  and  solely  be  attributable  to  incom- 
petency or  lack  of  business  qualifications. 
Rice  V.  Madella  Farmers'  Warehouse  Co. 
(Minn.)  92  N.  W.  225,  226. 


UNFENCED. 

A  petition  alleging  that  a  railroad  was 
"unf enced*'  at  the  place  where  plaintiff's  cattle 
were  killed  means  that  no  fence  existed  at 
the  time  the  cattle  were  killed,  and  describes 
the  condition  of  the  absence  of  the  fence 
caused  by  the  removal  or  destruction  of  one 
existing  before.  Fritz  v.  Kansas  City,  C.  B. 
&  St  J.  B.  Co.,  16  N.  W.  144^  145,  61  Iowa, 
323. 

UNFINISHED  BUSINESS. 

Const  art  11,  par.  7,  providing  that  the 
books,  papers,  and  proceedings  of  the  county 
courts,  and  the  **unflnished  business*'  thereof, 
shall  be  transferred  to  the  superior  courts, 
and  shall  be  finished  and  performed  by  the 
latter  courts,  will  be  construed  to  include  a 
case  in  which  a  verdict  has  been  returned, 
but  in  which  no  Judgment  has  been  render- 
ed, and  hence  such  cause  should  be  transfer- 
red to  the  superior  courts.  Foster  y.  Dan- 
iels, 39  Ga.  89,  40. 

UNFIT  FOR  CULTIVATION. 

Act  Cong.  March  7,  1857,  confirming  to 
the  several  states  the  swamp  and  overflow- 
ed lands.  **unfit  for  cultivation,"  refers  to 
land  that  has  not  the  capacity  to  produce 
a  staple  crop  as  tbe  result  of  cultivation. 
Keeran  v.  Allen,  33  Cal.  542,  547. 

Act  June  8, 1878  (Supp.  Rev.  St  328,  S  1), 
providing  for  the  sale  of  lands  in  Califor- 
nia, Nevada,  Oregon,  and  Washington  Terri- 
tory which  are  valuable  chiefly  for  tlmberr 
but  **unfit  for  cultivation,**  cannot  be  con- 
strued as  meaning  incapable  of  being  made  fit 
for  cultivation.  United  States  v.  Budd  (U.  S.) 
43  Fed.  630,  631. 
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UNFORESEEN  CAUSE. 

A  charter  party,  by  which  the  owner  of 
the  ship  agreed  that  she  should  proceed  di- 
rect to  a  certain  place,  and  there  load  a  com- 
plete cargo  of  guano,  the  charterers  to  ship 
bags  and  other  materials  requisite  for  load- 
ing the  ship,  and  to  supply  stores,  hut,  in  the 
event  of  the  yessel  being  lost,  or  any  other 
''unforeseen  causes'*  preventing  the  comple- 
tioa  of  the  charter  party,  the  owner  agreed 
to  pay  the  charterers  the  amount  of  their 
disbursements  for  stores.  Held,  that  the 
fact  of  no  guano  being  found  was  not  an 
unforeseen  cause  preventing  the  completion 
of  the  charter  party,  within  the  meaning  of 
the  agreement.  The  parties  contemplated 
that  the  freight  might  possibly  never  become 
payable,  and  therefore  made  this  stipulation 
in  regard  to  the  repayment  of  advances  by 
the  charterers,  but  this  clause  had  no  refer- 
ence to  the  positive  contract  to  load  a  full 
carga  Hills  v.  Sughrue,  15  Mees.  ft  W.  253, 
262. 

UM FOBJ58BEJI  EVENT. 

The  words  '*mifore8een  event,**  as  used 
in  the  Louisiana  statutes  In  reference  to  the 
abatement  of  rent  In  the  case  of  an  unfore- 
seen event,  are  synonymous  with  the  words 
"fortuitous  event''  Yiterbo  ▼.  Friedlander, 
7  Sup.  Ct  962,  978,  120  U.  &  707,  80  U  Bd. 
776. 

The  term  "unforeseen  event,"  In  a  clause 
of  a  lease  entitling  the  lessee  to  credit  for 
the  unexpired  term  of  the  lease  on  the  de- 
struction of  the  property  by  fire,  or  the  dep- 
rivation of  the  use  by  some  other  unfore- 
seen event,  does  not  apply  to  the  passage  of 
a  Sunday  law  which  forbids  the  use  of  the 
property  rented  to  the  particular  use  to  which 
the  lessee  applies  it  Abadie  ▼.  Herges,  6 
South.  529,  580, 41  La.  Ann.  281 

miTOBESEEll  PEBUfc 

The  words  "unforeseen  peril"  do  not 
describe  a  peril  recklessly  Incurred.  Schwa- 
newede  v.  North  Hudson  County  By.  Go.,  51 
AU.  686,  67  N.  J.  Law,  449. 


UNFUNDED. 

The  Dictionary  Brltannlca,  under  the  ti- 
tle of  "National  Debt,"  in  drawing  the  dis- 
tinction between  a  funded  debt,  which  term 
is  said  to  apply  to  a  debt  which  is  recognized 
at  least  as  quasi  permanent,  and  for  the 
payment  of  the  Interest  on  which  legal  pro- 
vision is  made,  says  that  unfunded  or  float- 
ing debt  on  the  other  hand,  means  strictly 
loans  for  which  no  permanent  provision  is 
required  to  be  made,  which  have  been  ob- 
tained for  temporary  purposes,  with  the  in- 
tention of  paying  them  off  within  a  brief  pe- 


riod. Exchequer  and  treasury  bills  are  in- 
cluded in  this  category,  and  such  other  mon- 
eys in  the  hands  of  a  government  as  it  may 
be  required  to  reimburse  at  any  moment. 
People  V.  Carpenter,  52  N.  Y.  Supp.  7&L,  783, 
81  App.  Div.  603. 

UNGOVERNABLE  PASSIONS. 

The  expression  in  an  instruction,  ''ex- 
cite ungovernable  passions,"  is  substantially 
the  same  as  the  expression  "excite  the  pas- 
sions beyond  control,"  for,  if  ungovernable 
passions  have  been  excited,  they  are  neces- 
sarily beyond  control.  Cook  v.  Common- 
wealth (Ky.)  72  S.  W.  283,  284. 

UNIFORM. 

"Uniform"  means  unvarlable;  resem- 
bling itself  at  all  times;  conforming  to  one 
rule  or  mode.  Att(Mmey  General  v.  Winne- 
bago Lake  ft  F.  R.  Plankroad  Co.,  11  Wis. 
85,  40. 

UHIFOBM  OFEBATIOH  OF  X.AW8. 

The  constitutional  provision  that  general 
laws  shall  be  of  uniform  operation  through- 
out the  state  requires  that  laws  shall  operate 
in  all  parts  of  the  state  where  are  found  the 
conditions  which  are  the  subject  of  the  legis- 
lation. State  V.  Bargus,  41  N.  E.  245,  247,  53 
Ohio  St  94,  58  Am.  St  Rep.  628. 

"Uniform  operation"  does  not  mean  uni- 
versal, but  simply  that  the  effect  of  general 
laws  shall  be  the  same  to  and  upon  all  per- 
sons who  stand  in  the  same  relation  to  the 
law;  that  Is,  all  the  facts  of  whose  cases  are 
substantially  the  same.  Hellman  v.  Shoul- 
ters,  44  Pac.  015,  918,  114  Cal.  186. 

The  constitutional  requirement  is  com- 
plied with  when  the  law  operates  uniformly 
on  all  persons  who  are  brought  within  the 
relations  and  circumstances  provided  by  it 
Crovatt  V.  Mason,  28  S.  B.  891,  893,  101  Oa. 
24a 

"Uniform  operation"  means  an  opera- 
tion which  is  equal  in  its  effect  on  all  per^ 
sons  or  things  on  which  the  law  is  designed 
to  operate  at  all.  Brooks  v.  Hyde,  37  Cal. 
866,  875  (citing  Bourland  v.  Hildreth,  26  Cal. 
162;  French  v.  Teschemaker,  24  Cal.  544). 

The  constitutional  provision  that  all 
laws  of  a  general  nature  shall  be  uniform 
in  their  operation  means  that  all  laws  of  this 
character  shall,  as  near  as  possible,  affect 
persons  and  property  alike.  People  v.  Cole- 
man, 4  Cal.  46,  55,  60  Am.  Dec.  581. 

"Uniform  operation"  does  not  mean  op- 
eration on  every  person  in  the  state,  but  on 
every  person  who  is  brought  within  the  re- 
lations and  circumstances  provided  for.  The 
operation  is  uniform  when  it  affects  alike 
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all  persons  in  a  like  situation,  and  the  fact 
of  uniform  operation  is  not  affected  by  the 
number  of  persons  within  the  scope  of  such 
operation.  McAunich  y.  Mississippi  &  M.  R. 
Ck>^  20  Iowa,  338,  342. 

"Uniform  operation*'  means  that  the 
same  rule  shall  apply  to  all  persons  placed  In 
the  same  circumstances.  It  does  not  pre- 
scribe one  rule  for  one  citizen  or  soldier,  and 
another  for  his  neigh'bor,  if  they  are  in  the 
saine  situation.  We  have  a  statute  regulat- 
ing continuances  on  account  of  the  absence 
of  witnesses  which  giyes  a  uniform  right  to 
all  litigants,  and  yet  one  may  be  entitled  to 
a  continuance,  and  another  not  This  re- 
sults not  because  a  different  rule  is  pre- 
scribed for  each,  but  because  one  brings 
himself  within  its  terms,  and  the  other  does 
not.  Laws  1862,  c.  109,  |  1,  providing  that 
all  actions  now  pending  shall  be  continued 
on  a  showing  that  the  defendant  is  in  the 
actual  military  service  of  the  United  States 
or  of  the  state  during  the  actual  continuance 
of  the  defendant  in  such  service,  is  not 
invalid  as  not  being  of  uniform  operation. 
McGormick  v.  Rusch,  16  Iowa,  127,  129,  83 
Am.  Dec.  401. 

The  constitutional  provision  that  gen- 
eral laws  shall  be  uniform  in  their  operation 
is  to  be  construed  to  mean  that  such  laws 
shall  bear  equally  in  their  burdens  and  bene- 
fits upon  persons  standing  in  the  same  cate- 
gory, but  this  category  depends  upon  the 
facts  which  characterize  the  offense.  Every 
defendant  is  not  entitled  to  the  same  privi- 
leges or  subject  to  the  same  burdens  as 
every  other.  For  instance,  some  are  en- 
titled to  bail,  and  others  are  not,  and  this 
depends  upon  the  particular  facts  character- 
izing the  imputed  crime.  When  we  speak 
of  uniformity  in  the  operation  of  a  law,  we 
speak  of  that  operation  which  is  equal  under 
the  same  facts,  for  what  Justice  or  uniform- 
ity would  there  be  in  applying  the  same 
rigor  of  remedy  or  the  same  measure  of 
punishment  to  all  conditions  of  fact  or  de- 
grees of  criminality  merely  because  there  ex- 
isted a  similarity  or  identity  in  the  general 
charge?  To  treat  one  man  different  from 
another  man,  to  deny  one  man  a  privilege 
extended  to  another  man,  is  not  partiality. 
It  may  be  a  Just  discrimination.  To  con- 
stitute partiality  and  the  Invidious  discrim- 
ination against  which  the  Ck>nstitution  aims^ 
the  denial  to  another  of  what  is  given  to  one 
must  be  made  upon  substantially  the  same 
facts,  or,  to  express  the  idea  diff^ently, 
the  denial  must  be  of  the  same  claim  before 
accorded.  People  v.  Judge  of  Twelfth  Dlst, 
17  Gal.  547,  554. 

The  constitutional  requirement  that  all 
laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state  is  vio- 
lated by  a  general  statute  to  restore  to  the 
court  of  common  pleas  the  jurisdiction  of 
minor  offenses  in  certain  counties  of  the 
state    KeUey  v.  State,  6  Ohio  St  209,  271. 


The  test  of  a  statute  as  to  uniform  op- 
eration, and  with  respect  to  the  required  con- 
formity to  the  law  of  the  land  and  to  the 
requirement  of  due  process  of  law,  seems 
to  be  that  if  the  law  under  consideration 
operates  equally  upon  all  who  come  within 
the  class  to  be  affected,  embracing  all  per^ 
sons  who  are  or  may  be  in  like  situation  and 
circumstances,  and  the  designation  of  a  class 
is  reasonable — not  unjust  or  capricious  or 
arbitrary,  but  based  upon  a  real  distinction — 
the  law  does  not  operate  uniformly;  and  if; 
added  to  this,  the  law  Is  enforced  by  usual 
and  appropriate  methods,  the  requirement  as 
to  due  process  of  law  is  satisfied.  State  v. 
Hogan,  58  N.  B.  572,  573,  63  Ohio  St  202, 
52  L.  R.  A.  863,  81  Am.  St  Rep.  626. 

"Uniform  operation"  does  not  involve, 
as  an  essential,  identity  of  time,  so  as  to 
make  it  necessary  that  it  take  effect  at  the 
same  time  upon  all  subjects  to  be  governed 
by  it.  If  a  law  iterates  equally  on  all  the 
objects  embraced  within  it  when  they  come 
within  the  circle  or  scope  of  its  authority, 
the  uniform  operation  contemplated  by  the 
Constitution  is  attained.  A  general  law  to 
fill  vacancies  In  ottlce  cannot  be  void  for 
want  of  uniformity  in  iteration  because 
such  vacancies  must  occur  at  different 
periods.  People  v.  Henshaw,  18  Pac.  413, 
416,  76  Gal.  436. 

Laws  are  genial  and  uniform,  not  be- 
cause they  operate  upon  every  person  In 
the  state,  for  they  do  not  hut  because  every 
person  that  is  brought  within  the  relations 
and  circumstances  provided  for  is  within 
the  law.  They  are  general  and  uniform  in 
their  operation  upon  all  persons  in  the  like 
situation,  and  the  fact  of  their  being  gen- 
eral and  uniform  is  not  affected  by  .the  num- 
ber of  those  within  the  scope  of  thehr  oj^ 
eratlon.  Arms  v.  Ayer,  61  N.  B.  851,  855, 
192  111.  601,  58  U  R.  A.  277,  85  Am.  St  Rep. 
857. 

The  term  "uniform  operation  through- 
out the  state"  means  universal  operation  as 
to  territory.  It  takes  in  the  whole  state, 
and,  as  to  persons  and  things,  it  means  un^ 
versa!  (V)eratlon  as  to  all  persons  and  things 
in  the  same  condition  or  category.  Where 
a  law  is  available  in  every  part  of  the  state 
as  to  all  persons  in  the  same  condition  or 
category,  it  is  of  universal  operation  through- 
out the  state.  State  v.  Spellmire,  65  N.  B. 
619,  622,  67  Ohio  St.  77. 

A  law  is  general  and  milform  If  all  per- 
sons in  the  same  circumstances  are  treated 
alike.  D.  H.  Davis  Coal  Go.  v.  PolUnd,  62 
N.  B.  492,  496,  158  Ind.  607,  92  Am.  St  Rep. 
319. 


UNCPOBM  RATE  OF  TAZATIOH. 

If  the  rate  of  assessment  and  taxation 
be  eqnaX,  it  is  conceived  it  will  be  uniform; 
that  is,  that  no  meaning  can  be  attached  to 
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the  word  ••uniform"  that  Is  not  conveyed  bj 
the  word  "equaL"  If  the  rate  is  everywhere 
equal,  it  will  be  uniform,  necessarily.  If 
the  rate  is  varying,  so  that  property  of  dif- 
ferent kinds  or  in  different  localities  is  val- 
ued or  taxed  at  different  rates,  the  rate  will 
be  unequal,  and  so  not  uniform;  but,  so  far 
as  it  is  equal,  it  will  also  be  unifonn.  Craw- 
ford V.  Unn  County,  6  Paa  738,  789,  U 
Or.  482. 

The  words  •'uniform  rate  of  assessment 
and  taxation,*'  in  the  constitutional  provi- 
sion that  the  Legislature  shall  provide  by 
law  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  mean  that  all  ad  valorem 
taxes  shall  be  of  a  uniform  rate  or  percent- 
age, and  that  one  species  of  taxable  property 
shall  not  pay  a  higher  rate  of  taxes  than 
other  kinds  of  property.  State  v.  Bstabrook, 
8  Nev.  178,  177. 

UHIFOBM  BUI.B  OF  TAZATIOH. 

The  constitutional  requirement  that 
property  shall  be  assessed  for  taxes  under 
general  laws  and  by  uniform  rules,  accord- 
ing to  Its  true  value,  means  that  the  same 
regulations  shall  be  applied  to  every  mem- 
ber of  each  class  which  the  general  laws 
recognized  or  established.  The  expression 
'•uniform  rules"  is  not  of  wider  import  than 
the  expression  general  laws,  and,  if  the  lat- 
ter may  be  confined  to  a  class,  with  equal 
propriety  may  the  former.  Indeed,  strictly 
speaking,  a  prescript  may  be  a  uniform  rule 
without  prevailing  over  even  a  class,  for  It 
would  be  a  rule  if  designed  for  the  govern- 
ment of  a  single  individual,  and,  if  designed 
for  the  government  of  more  than  one,  could 
be  called  a  uniform  rule,  but  such  an  in- 
terpretation would  be  too  narrow  for  this 
constitutional  phrase.  This  signification  of 
the  word  ••uniform"  is  common.  Thus  the 
laws  of  nature  are  uniform,  although  none 
of  them  is  universal,  and  many  operate  on 
single  classes  only.  The  federal  Constitu- 
tion provides  that  all  duties  imposed  and 
excises  shall  be  uniform  throughout  the 
United  States,  yet  these  taxes  have  always 
been  levied  in  diverse  methods  and  amounts 
upon  the  different  classes  of  property  and 
business.  State  Board  of  Assessors  v.  Cen- 
tral R.  06.,  4  Atl.  678»  690,  48  N.  J.  Law  0» 
Yroo^l  146. 

UiMorm  rules  for  taxation  are  rules 
whidi  sx  a  common  standard  for  the  as- 
sessbient  of  taxes  for  the  state  and  all  Its 
polfical  subdivisions.  Yreelaad  v.  J^sey 
Cltf ,  43  N.  J.  Law,  135,  188. 

^Taxing  is  required  to  be  by  a  uniform 
role;  that  is,  by  one  and  the  same  unvarying 
standard.'  Taxing  by  a  uniform  rule  re- 
quires uniformity  not  only  in  the  rate  of  tax- 
ation, but  also  uniformity  in  the  mode  of 
the  assessment  iipon  the  taxable  valuation. 


Uniformity  in  taxing  implies  equality  in  the 
burden  of  taxation,  and  this  equality  of  bur- 
den cannot  exist  without  uniformi^  in  the 
mode  of  the  assessment  as  well  as  in  the 
rate  of  taxation.  But  this  is  not  all.  The 
uniformity  must  be  coextensive  with  the  ter- 
ritory to  which  it  is  applied.  If  a  state  tax, 
it  must  be  uniform  over  all  the  state.  If 
a  county,  town,  or  city  tax,  it  must  be  uni- 
form throughout  the  extent  of  the  territory 
to  which  it  applies.  But  the  uniformity  in 
the  rule  required  by  the  Constitution  does 
not  stop  here.  It  must  be  extended  to  all 
property  subject  to  taxation,  so  that  all 
property  may  be  taxed  alike,  equally,  which 
is  taxing  by  a  uniform  rule.  Exchange  Bank 
of  Columbus  V.  Hines,  8  Ohio  St  1,  15  (cited 
in  Attorney  General  v.  Winnebago  Lake  & 
F.  R.  Plank  Road  Co.,  11  Wis.  42);  Oilman 
V.  City  of  Sheboygan,  67  U.  S.  (2  Black)  510, 
617,  17  L.  Ed.  805. 

"Taxing  by  unifonn  rule''  means  by  one 
and  the  same  unvarying  standard;  uniform- 
ity not  only  in  the  rate  of  taxation,  but  uni- 
formity In  the  mode  of  assessment  by  which 
the  value  is  ascertained.  There  must  be  an 
equality  of  burden.  This  uniformity  must 
be  coextensive  with  the  territory  to  which 
it  applies.  If  a  state  tax,  it  must  be  uni- 
form all  over  the  state.  If  a  county,  town- 
ship, dty,  town,  or  district  tax,  it  must  be 
uniform  throughout  the  extent  of  the  terri- 
tory to  which  it  applies.  Chesapeake  &  O. 
R.  Co.  V.  Miller,  19  W.  Va.  408,  429  (citing 
Fletcher  v.  OUver,  25  Ark.  289). 

The  words  ••uniform  rule,"  in  Const,  art 
12,  f  2,  declaring  that  laws  shall  be  passed 
taxing  by  a  uniform  role  all  moneys  and 
real  and  personal  property,  refer  to  all  laws 
levying  taxes  for  general  revenue,  whether 
for  state,  county,  township,  or  corporation 
purposes.  Hill  v.  Higdon,  5  Ohio  St  243, 
246,  67  Am.  Dec.  289. 

The  provision  in  Const,  art  8,  f  1,  that 
the  •'rule  of  taxation  shall  be  uniform," 
means  that  the  course  or  mode  of  proceed- 
ings in  levying  or  laying  taxes  shall  be  uni- 
form; it  shall  in  all  cases  be  alike.  Knowl- 
ton  T.  Rock  County  Sup'rs,  9  Wis.  410,  420. 

The  constitutional  provision  that  the  rule 
of  taxation  shall  be  uniform  extends  to 
taxation  of  cities,  towns,  and  counties,  ex- 
erdsi^^^a. tlley  do,  a  portion  of  the  sov- 
ereign^i^r  delegated  to>  them  by  the 
state.  It  extends  to  all  taxes  by  the  state, 
whether  acting  directly  or  by  delegating  its 
authority  to  political  corporations.  Weeks 
V.  City  of  Milwaukee,  10  Wis.  242,  256.  It 
means  that  1^  a  certain  class  of  property  is 
made  taxable  at  all,  it  must  not  only  be  tax- 
ed at  a  uniform  rate,  but  all  of  it  must  be 
taxed  without  partiality  or  discrimination, 
and  at  such  rate.  Wisconsin  Cent  R.  Ca 
V.  Taylor  County,  8  N.  W.  833,  856,  52  Wis. 
87.    It  requires  that  all  property  taxed  for 
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the  purpose  of  reyenue,  whether  general  or 
local,  shall  be  taxed  equally,  according  to 
its  just  and  true  value,  and  that  no  one 
species  of  property  from  which  such  taxes 
may  be  collected  shall  be  taxed  higher  than 
any  other  species  of  equal  value.  State  y. 
Hasthigs,  12  Wis.  47.  50. 

A  rule  taxing  horses  at  one  rate,  cattle 
at  another,  and  land  at  a  third,  would  not  be 
>  a  uniform  rule.  The  fact  that  all  horses 
were  taxed  alike  would  not  make  It  so,  be- 
cause the  mode  of  taxing  horses  would  be 
only  a  part  of  the  rule.  That  part  might 
be  uniform  with  Itself,  but,  the  moment  a 
change  was  made  to  other  property,  there 
the  rule  changed,  and  the  uniformity  ceased. 
Attorney  General  v.  Winnebago  Lake  &  F. 
R.  Plankroad  Co.,  11  Wis.  85,  40. 

The  provision  of  the  state  Oonstitution 
is  not.  applicable  to  the  taxation  of  national 
banks  within  the  state,  since  it  is  provided 
by  the  Oonstitution  of  the  United  States  that 
the  Constitution  and  the  laws  of  the  United 
States  made  in  pursuance  thereof  shall  be 
the  supreme  law  of  the  land;  and  since  Con- 
gress has,  in  the  exercise  of  its  supreme 
authority,  prescribed  a  rule  or  mode  of  taxa- 
tion of  national  banks  different  from  that 
prescribed  by  the  Constitution  of  the  state, 
and  therefore  the  Legislature  of  the  state 
must  be  governed  by  the  rule  prescribed  by 
Congress,  instead  of  that  fixed  by  the  Con- 
stitution of  the  state.  Van  Slyke  v.  State,  23 
Wis.  655.  667. 

An  act  which  undertakes  to  compel  one 
town  to  levy  a  tax  for  the  payment  of  a 
certain  bounty,  and  all  the  costs  and  ex- 
penses of  certain  unsuccessful  suits  there- 
for, which  does  not  impose  a  like  obligation 
upon  other  towns,  is  in  violation  of  the  con- 
stitutional requhrement  that  the  rule  of  tax- 
ation shall  be  imiform.  State  v.  Tappan. 
29  Wis.  664,  677,  9  Am.  Rep.  622. 

TTNIFORM      8T8TEM      OF      OOMMON 
80HOOL8. 

The  word  "uniform,**  as  used  in  Const, 
art.  6,  f  2,  providing  that  the  Legislature 
shall  establish  a  uniform  system  of  common 
schools,  requires  uniform  educational  facili- 
ties. Such  facilities  may  be  maintained  with 
great  simplicity  of  organization  in  sparsely 
settled  regions,  while  the  most  elaborate  ma- 
chinery is  necessary  to  meet  the  require- 
ments of  dense  populations  in  cities.  The 
system  of  schools,  however,  is  uniform.  Di- 
visions and  classifications  of  children  in  vari- 
ous respects  may  be  necessary  in  the  city, 
and  not  in  the  country,  in  order  to  obtain 
the  best  results  from  the  facilltieB  afforded. 
The  facilities  themselves,  however,  remain 
uniform.  The  system  of  educational  oppor- 
tunities, advantages,  and  accommodations  is 
uniform,  constant,  and  equal,  whether  avail- 
ed of  by  children  in  a  rural  district  or  a 


city  ward,  whether  by  males  or  females, 
whether  by  blacks  and  whites  commingling 
or  by  them  separately,  and  whether  race 
classification  be  made  in  one  grade  or  de- 
partment or  city  or  county,  or  in  many.  In 
Cory  V.  Carter.  48  Ind.  327,  17  Am.  Rep. 
738.  it  was  held  that  the  uniformity  of  the 
school  system  was  not  broken  by  the  es- 
tablishment of  separate  schools  for  colored 
and  for  white  children;  and  it  was  held 
that  the  classification  of  schools  on  the  basis 
of  race  or  color,  and  the  education  of  the 
races  in  separate  schools,  involved  questions 
of  domestic  policy,  which  are  within  the 
legislative  discretion  or  control,  and  did  not 
amount  to  an  exclusion  of  either  class,  nor 
a  denial  of  equal  privileges  requhred  by  the 
Constitution.  The  supreme  Judicial  tribunal 
of  Massachusetts,  through  Chief  Justice 
Sbaw^  in  1849,  declared  that  the  principle 
of  equality  was  in  no  wise  violated  by  the 
establishment  of  separate  race  schools.  Reyn- 
olds V.  City  of  Topeka  (Kan.)  72  Pac.  274, 
277  (citing  Roberts  v.  City  of  Boston.  59 
Mass.  [5  Cush.]  198,  206,  209). 

A  system  of  common  schools  that  grants 
to  all  the  various  subdivisions  of  the  state 
equal  and  uniform  rights  and  privileges,  leav- 
ing only  to  the  local  authorities  the  right 
to  govern  the  local  affairs,  is  a  general  and 
uniform  system  within  the  statute  providing 
that  the  Legislature  shall  provide  by  law 
for  a  general  and  uniform  system  for  the 
common  schools.  Robinson  v.  Schenck,  102 
Ind.  807,  320,  1  N.  B.  698. 

UHIFOBM  TAZATIOH. 

See.  also.  "Equal  and  Uniform  Taxa- 
tion." 

A  tax  is  uniform  when  it  operates  with 
the  same  force  and  effect  in  every  place 
where  the  subject  of  it  is  found.  Perfect 
uniformity  or  perfect  equality  of  a  tax,  in 
all  the  aspects  in  which  the  human  mind 
can  view  it,  is  a  baseless  dream.  State 
Railroad  Tax  Oases,  92  U.  8.  675,  595,  612, 
23  L.  Ed.  363,  373.  The  words  **uniform 
throughout  the  United  States,"  as  required 
of  a  tax  by  the  Constitution,  do  not  signify 
an  intrinsic,  but  simply  a  geographical,  uni- 
formity, and  such  uniformity  is  therefore 
the  only  uniformity  which  is  prescribed  by 
the  Constitution.  Patton  v.  Brady,  22  Sup. 
Ct.  493,  496,  184  U.  S.  608,  46  L.  Ed.  718. 

A  tax  is  uniform,  within  the  constitu- 
tional requirement,  when  it  operates  with 
the  same  force  and  effect  In  every  place 
where  the  subject  of  it  is  found.  Edye  v. 
Robertson,  5  Sup.  Ct.  247,  252,  112  U.  a 
580,  28  L.  Ed.  798. 

''Uniformity,"  as  applied  to  the  consti- 
tutfonal  provision  that  all  taxes  shall  be 
uniform,  means  that  all  property  belonging 
to  the  same  class  shall  be  taxed  alike,  so 
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tbat  all  horses  shall  be  taxed  at  the  same 
rate,  and  all  lands  or  stock  or  merchandise. 
There  Is  to  be  no  discrimination  between 
property  of  the  same  class,  and  it  shall  not 
be  competent  to  levy  one  rate  upon  country 
lands  and  another  upon  city  lands,  or  one 
rate  upon  horses  of  one  breed  and  another 
upon  horses  of  a  different  breed.  Adams  t. 
Mississippi  State  Bank,  23  South.  395,  396, 
75  Miss.  701  (citing  MissUsippi  Mills  t.  Cook, 
56  Miss.  40). 

Ck)nst.  art  10,  f  '  8,  providing  that  all 
taxes  shall  be  uniform  on  the  same  class 
of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  means  a  uni- 
fcHrmity  of  taxes,  and  not  a  uniformity  of 
rules  or  regulations  governing  the  levy. 
People  V.  Henderson,  21  Pac.  144,  147,  12 
Colo.  369. 

The  provision  in  the  Ck>nstltution  for  uni- 
formity of  taxation  has  no  reference  to  the 
power  to  exempt  or  to  remit  taxes.  Its  de- 
sign was  to  secure  to  every  portion  oT  the 
state  and  to  every  class  of  property  taxed 
a  uniform  rate;  to  secure  equality,  so  that 
property  in  one  quarter  should  not  be  taxed 
at  a  higher  rate  than  in  another,  or  the  same 
kind  taxed  unequally.  People  v.  Auditor 
General,  7  Mich.  84,  90. 

UHZFOBM  TEXT-BOOKS. 

The  term  "uniformity,**  as  used  In  the 
general  school  law,  providing  that  all  text- 
books used  in  any  school  district  shall  be 
uniform  in  any  one  subject,  does  not  mean 
that  all  the  text-books  of  one  author  in 
grammar,  arithmetic,  history,  physiology, 
etc.,  for  the  different  grades  of  scholars, 
must  be  used.  Boards  of  education  are  at 
liberty,  under  this  law,  to  adopt  the  book  of 
one  author  for  use  in  all  the  primary  depart- 
ments, and  the  books  of  another  author  on 
the  same  subject  in  all  the  grammar  or  high- 
er departments.  All  the  law  requires  is  that 
they  be  uniform  in  the  same  grade.  Attor- 
ney General  v.  aty  of  Detroit  (Mich.)  95  N. 
W.  746»  749. 

UNIFOIIMITT. 

Uniformity  Indicates  consistency,  re- 
semblance, sameness,  a  conformity  to  one 
pattern.  McOonihe  v.  State,  17  Fla.  238,  270; 
Town  of  Enterprise  v.  State,  10  South.  740, 
746,  29  Fla.  12a 


UNILATERAL  CONTRACT. 

"Unilateral  contracts"  mean  contracts 
that  lack  mutuality.  "Mutuality  of  con- 
tracts" means  an  obligation  must  rest  on 
each  party  to  do  or  permit  to  be  done  some- 
thing in  consideration  of  the  act  or  prom- 
ise of  another;  that  is,  neither  party  is 
bound  unless  both  are  bound.    Laclede  Const 
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Co.  v.  Tudor  Ironworks  (Mo.)  69  S.  W.  384, 
38a 


UNILATERAL  MISTAKE. 

The  words  "unilateral  mistake,"  when 
used  in  speaking  of  a  unilateral  mistake  in 
making  a  contract,  mean  a  mistake  on  the 
part  of  one  of  the  parties  only.  A  court  of 
equity  may  rescind  a  contract  for  a  unilater- 
al mistake,  but  reformation  cannot  be  grant- 
ed by  reason  of  such  a  mistake,  but  only  for 
a  mutual  mfstake.  Oreen  v.  Stone,  34  Ati. 
1099,  1102,  54  N.  J.  Eq.  387,  55  Am.  St  Bep. 
677. 


UNILATERAL  RECORD. 

Records  are  unilateral  when  offered  to 
show  a  particular  fact,  as  a  prima  facie  case, 
either  for  or  against  a  stranger.  In  such  a 
case  even  parol  testimony  may  be  used  to 
explain  their  applicability.  CoUlgan  v.  Coo- 
ney,  64  S.  W.  81,  33,  107  Tenn.  214. 


UNIMPROVED. 

"Unimproved,"  when  used  in  an  asses- 
sor's return  relating  to  land,  means  unculti- 
vated and  unseated.  Holloway  v.  Jones,  22 
Ati.  710,  718,  143  Pa.  564. 

The  word  "unimproved,"  when  used 
with  reference  to  land,  expresses  an  idea  op- 
posite to*  that  conveyed  by  the  word  "clear- 
ed"; the  word  "cleared"  conveying  the  idea 
of  cultivation,  and  the  word  "unimproved" 
the  absence  of  It— that  is,  a  state  of  nature. 
When  the  word  "unimproved"  Is  employed  In 
describing  an  entire  tract  of  land,  it  has  the 
same  meaning  as  it  has  when  describing  the 
condition  of  a  portion  of  a  tract  It  means 
uncultivated  and  unseated.  Hathaway  v. 
Elsbree,  54  Pa.  (4  P.  F.  Smith)  498,  605. 

A  devise  of  testatrix's  unimproved  real 
estate  applies  to  land  leased  by  her  to  ten- 
ants who  built  thereon  under  such  circum- 
stances that  the  buildings  remained  their 
personal  property.  As  to  testatrix,  such  land 
was  unimproved.  It  is  true  that  a  stranger 
knowing  nothing  of  the  facts  would,  on  look- 
ing at  the  property,  assert  that  it  was  im- 
proved real  estate;  but  this  assertion  would 
be  based  upon  want  of  knowledge,  or,  to 
speak  more  accurately,  upon  the  contempla- 
tion of  the  property  as  one  undivided  whole 
— ^as  being  nothing  but  land.  With  knowl- 
edge of  all  the  facts,  he  would  admit  that, 
in  so  far  as  it  was  real  property,  it  was  un- 
improved.   Coles  V.  Coles  (N.  J.)  37  Ati.  102& 

"Unimproved  real  estate,"  as  used  in  a 
will  giving  to  a  certain  person  all  testator's 
"unimproved  real  estate"  in  the  city  of  Phila- 
delphia, cannot  be  construed  to  include  real 
estate  upon  which  there  were  three  dwelling 
houses,  besides  suitable  farm  buildings,  with 
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constant  annual  cultivation  by  a  farmer, 
with  actual  money  rents  received  for  its  oc- 
cupancy to  the  amount  of  more  than  $12,000 
in  18  years,  besides  the  share  of  the  tenant 
in  the  growing  crops,  whether  the  expres- 
sion be  regarded  in  its  strict  legal  sense,  or 
in  the  ordinary  and  popular  sense.  In  the 
open  country,  mere  fencing  and  cultivation 
are  sufficient  to  constitute  improved  lands; 
and  when  this  is  accompanied  by  the  erec- 
tion and  occupancy  of  dwelling  houses, 
bams,  and  outhouseo,  there  is  nothing  left 
for  discussion.  Robb  y.  Bobb,  84  AtL  2S7, 
238,  173  Pa.  620. 

UNINCLOSED  LAND. 

A  public  highway  is  not  a  public  com- 
mon nor  an  Vunlnclosed  piece  of  land,"  with- 
in Bums'  Ann.  9t  1894,  f  2833,  authorizing 
any  resident  of  the  township  to  take  up  and 
impound  domestic  animals  found  running  at 
large  or  pasturing  thereon.  McManaway  t. 
Orispln,  53  N.  B.  840,  841,  22  Ind.  App.  368. 

A  public  highway  fB  not  ''unindosed 
land  or  public  common,"  within  the  meaning 
of  Bums*  Ann.  St  18d4,  f  2833  (Homer's 
Ann.  St  1886,  f  2639),  authorizing  the  im- 
pounding of  animals  found  pasturing  in  such 
places.  Beeson  y.  Tice^  46  N.  B.  612,  613, 
17  Ind.  App.  7a 

UNINCORPORATED  PLACE. 

"Unincorporated  place,"  as  used  in  Bey. 
St  c  1,  declaring  that,  when  an  attachment 
is  made  in  an  "unincorporated  place,"  it 
shall  be  recorded  in  the  oldest  adjoining 
town  in  the  county,  refers  to  places  in  which 
there  is  no  clerk's  office  in  which  attachments 
could  be  filed  or  recorded,  and  would  not  in- 
clude an  organized  plantation,  having  a  clerk 
and  other  plantation  officers.  Parker  y.  Wil- 
liams, 1  Ati.  138,  139,  77  Me.  418;  Parker 
y.  Williams,  77  Me.  418,  422,  1  Ati.  138. 

UNINCUMBERED. 

"Unincumbered,"  as  used  when  speak- 
ing of  an  unincumbered  titie  to  property, 
means  not  bound  by  or  subject  to  anything 
in  the  nature  of  a  lien  or  burden  upon  it 
Gillespie  V.  Broas  (N.  Y.)  23  Barb.  370,  876. 

The  word  "unincumbered,"  used  in  a 
covenant  of  renewal  in  a  lease,  means  ex- 
empt from  all  liens,  charges,  and  provisions 
which  tend  to  diminish  the  value  of  the  lot 
A  lot  under  an  unexpired  lease  at  a  particu- 
lar rent  is  not  unincumbered.  Borrowe  y. 
MUbank  (N.  Y.)  5  Abb.  Prac  28»  30. 

UNINHABITED. 

A  special  verdict  finding  that  the  de- 
fendant willfully  and  maliciously  burned  a 
dwelliag  house,  which  was  at  the  time  unin- 


habited, means  a  house  fitted  for  habitation, 
but  unoccupied  at  the  time.  State  v.  CUrk, 
62  N.  0.  167,  168. 

An  insurance  policy  providing  that  if 
the  premises  became  "vacant,  unoccupied,  or 
uninhabited,"  the  policy  shall  be  void,  means 
that  if  the  house  ceases  to  be  used  as  a 
place  of  human  habitation  or  for  living  pur- 
poses, the  policy  shall  be  void.  Home  Ins. 
Ck>.  y.  Boyd,  49  N.  B.  286»  287,  19  Ind.  App. 
178. 


UNINTERRUPTED. 

Bev.  St  1868,  c.  34,  S  2,  subd.  7,  relating 
to  the  relief  and  support  of  the  poor,  and 
providing  that  every  settiement  once  legally 
acquired  should  continue  until  lost  or  de- 
feated by  acquiring  a  new  one  in  this  state, 
"or  by  voluntary  and  uninterrupted  absence" 
from  the  town  in  which  such  legal  settlement 
had  been  granted,  for  one  year  or  upward, 
did  not  include  an  absence  during  which  the 
town  in  which  the  person  had  a  legal  settle- 
ment supported  the  absentee  as  a  pauper  in 
some  other  town  in  the  state.  Town  of  Scott 
V.  Town  of  Clayton,  8  N.  W.  171, 173,  61  Wis. 
186. 


UNIRTEBBirPTED  001TB8E. 

''Uninterrupted  course,"  as  used  in  Laws 
1889,  c.  19,  regulating  the  practice  of  den- 
tistry, and  exempting  from  its  provisions 
students  in  attendance  upon  "a  regular  un- 
interrupted course"  in  a  dental  college,  does 
not  mean  that  the  course  of  study  shall  be 
without  vacation,  such  as  all  schools  have. 
State  y.  Vandersluls,  43  N.  W.  789,  791,  42 
Minn.  129,  6  L.  B.  A.  119. 

UmHTKBBXJPTED  P088E88IOH. 

The  term  "uninterrupted  possession,"  in 
a  statement,  admitted  in  evidence,  that  a 
certain  person  had  been  in  the  uninterrupted 
possession  of  real  estate,  was  construed  to 
be  equivalent  to  the  term  "continuous  pos- 
session." WUson  y.  Purl,  84  a  W.  884,  887, 
133  Mo.  367. 


imUfTERRUFTED  USE. 

An  instruction  that  "20  years  of  uninter- 
rupted adverse  use  of  a  right  of  way"  will 
raise  a  presumptive  right  to  the  ground  of 
such  right  of  way  is  equivalent  to  stating 
that  the  tise  must  have  been  continuous  for 
the  required  period.  If  the  use  was  unin- 
terrupted, it  must  have  been  continuous. 
One  of  the  definitions  of  the  word  "uninter- 
rupted" is  to  destroy  continuity  of.  David- 
son v.  Nicholson,  69  Ind.  411,  414. 

Uninterrupted  and  continuous  enjoy- 
ment,  when  used  in  reference  to  an  ease- 
ment  does  not  mean  that  the  person  shall 
use  the  way  every  day  for  29  yean,  but 
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simply  that  lie  exercUes  the  right  mort  or 
leas  frequently,  according  to  the  nature  of 
the  nse  to  which  ita  enjoyment  may  be  ap- 
plied, and  without  objection  on  the  part  of 
the  owner  of  the  land,  and  after  such  cir- 
cumstances as  exclude  the  presumption  of  a 
voluntary  abandonment  on  the  part  of  the 
person  claiming  It  Coz  t.  Forrest,  60  Md. 
74,80. 

The  term  ''free  and  uninterrupted  use,** 
in  a  conveyance  of  a  farm,  providing  that 
the  grantee  shall  have  the  free  and  unin- 
terrupted use  and  privilege  of  passing  over 
other  land  of  the  grantor  by  a  usual  passage- 
way, was  considered,  in  view  of  evidence 
that  such  way  had  been  used  with  gates  and 
bars  for  40  years,  and  up  to  the  time  of  the 
grant,  and  that  such  gates  and  bars  were 
necessary  to  the  convenient  use  of  the  gran- 
tor's remaining  land,  to  mean  the  free  and 
uninterrupted  use  and  privilege  of  passing 
and  repassing  over  the  ways  as  then  ex- 
isting, subject  to  gates  and  bars,  and  to 
convey  a  right  to  use  the  way  without  other 
or  further  impediment  Garland  t.  Forber, 
47  N.  H.  801,  80&. 

UNION. 

"Union,**  as  used  in  St  1896,  e.  462,  f 
8,  entitled  ''An  act  to  protect  manufacturers 
from  the  use  of  counterfeit  labels  and 
stamps,  authorizing  suits  to  prevent  fraud- 
ulent use  and  counterfeiting  of  labels  by 
any  person,  association  or  union,"  includes 
a  voluntary  trade  union.  Tracy  v.  Banker, 
49  N.  B.  808»  170  Mass.  266^  39  U  B.  A.  60& 

UHIOH  DEPOT  OOMiPAinr. 

The  term  '*unlon  depot  company,**  as 
used  in  the  chapter  relating  to  the  listing 
of  personal  property  for  taxation,  includes 
any  person  or  persons,  joint-stock  associa- 
tion, or  corporation,  wherever  organized  or 
Incorporated,  when  engaged  in  the  business 
of  operating  a  union  depot  or  station  for 
railroad  purposes.  Bates*  Ann.  St  Ohio  1904, 
I  2780-17. 

UNIOH  EIiASTIO  WEBBUia. 

Union  elastic  webbing  is  that  made  of 
rubber,  silk,  and  cotton,  as  distinguished 
from  wool  elastic  webbing,  made  of  rubber, 
wool,  and  cotton,  and  cotton  elastic  webbing 
made  of  rubber  and  cotton.  Beard  v. 
Nichols,  7  Sup.  Ot  548^  120  U.  &  260,  80  Ix 
Bd.662. 

UHION  JACK. 

The  usual  signal  by  which  an  offer  of 
pilot  service  is  made  in  the  daytime  is  a  flag 
at  the  masthead.  This,  of  course,  will  be  the 
flag  of  the  country  In  which  the  offer  is  made, 
or  that  modification  or  portion  of  it  called  the 


"Jack.**  In  the  United  SUtes  it  is  a  blue 
flag,  charged  with  a  star  for  every  state  In 
the  Union,  and  called  the  "Union  Jack.*'  The 
UUock  (U.  S.)  19  Fed.  207,  2ia 

UNION  SHOP, 

A  union  shop  la  one  In  which  none  but 
members  of  an  association  are  engaged  as 
workmen.  People  v.  Fisher,  8  N.  Y.  Supp. 
786,  788,  50  Hun,  662. 

UNIPOLAR  MACHINE. 

A  unipolar  or  homopolar  electrical  ma- 
chine is  one  in  which  currents  are  generated 
continuously  in  the  windings  in  one  direc- 
tion. It  is  a  machine  In  which  the  lines  of 
force  are  cut  in  one  direction  only,  as  dis- 
tinguished from  alternating  current  ma- 
chines, in  which  the  lines  of  force  are  cut 
In  alternating  opposite  directions,  and  which 
require  the  use  of  commutators  to  straight- 
en out  the  current  General  Blectrlc  Oow  ▼• 
Winsted  Gas  Go.  (U.  &)  110  Fed.  963. 

UNITARIANS. 

Unitarians  are  a  religious  sect  believing 
in  the  unity  of  God.  In  the  Bncyclopsedla  of 
Religious  Knowledge^  Unitarians  are  desig- 
nated as  a  class  of  religionists  who  hold  to 
the  personal  unity  of  God,  in  opposition  to 
the  doctrine  of  the  Trinity.  Unitarians  pro- 
fess to  derive  their  views  from  Scripture, 
and  to  make  it  the  arbiter  in  all  religious 
questions.  Hale  v.  Bverett,  68  N.  H.  9,  92, 
16  Ant  Rep.  82. 

UNITE. 

In  Laws  1876,  c.  606,  f  26,  subd.  8,  au- 
thorizing any  corporation  formed  thereunder 
to  Join  or  unite  its  railroad  with  anothw 
railroad  before  constructed  at  any  point  on 
its  route,  ''unite"  is  used  synonymously  and 
interchangeably  with  "join"  and  "connect** 
Gallagher  v.  Keating,  58  N.  Y.  Supp.  366^ 
870,  27  Misc.  Rep.  131. 

The  power  to  •*unite"  given  by  Act  Ky. 
March  7,  1854,  providing  that  a  railroad  com- 
pany may  unite  its  road  with  other  roads 
connecting  therewith,  on  such  conditions  as 
the  companies  may  agree,  does  not  include 
a  consolidation  of  roads,  but  merely  a  me- 
chanical union  of  roads  running  into  the 
same  town.  Louisville  &  N.  R.  Go.  v.  Gom- 
monwealth  of  Kentucky,  16  Sup.  Gt  714,  717, 
161  U.  S.  677,  40  L.  Ed.  849. 

UNITED  STATES. 

As  a  person,  see  "Person.** 

As  corporation,  see  "Gorporatlon.** 

The  United  States  is  the  union  of  the 
separate  states  under  a  common  Gonstltution. 
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Texas  v.  White,  74  U.  S.  (7  Wall.)  700,  721, 
19  L.  Ed.  227. 

The  United  States  Is  the  union  imder 
one  Constitution  of  the  various  states,  each 
of  which  is  a  political  community  of  free 
citizens  occupying  a  territory  of  defined 
boundaries  and  organized  under  a  govern- 
ment sanctioned  and  limited  by  a  written 
Constitution,  and  established  by  the  consent' 
of  the  governed.  Texas  v.  White,  74  U.  B. 
(7  Wall.)  700,  721,  19  L.  Ed.  227. 

The  term  "United  States"  has  a  broader 
meaning  in  dealing  with  a  foreign  sover- 
eignty than  when  used  in  the  Constitution, 
and  Includes  all  territory  subject  to  the  ju- 
risdiction of  the  federal  government  Downes 
V.  Bldwell,  21  Sup.  Ct  770,  777,  182  U.  S. 
244,  45  L.  Ed.  108& 

In  construing  the  constitutional  provision 
authorizing  Congress  to  lay  and  collect  taxes, 
duties,  Imposts,  and  excises,  and  holding  that 
Congress  had  authority  to  impose  and  direct 
taxes  on  the  District  of  Columbia,  Chief  Jus- 
tice Marshall  said  that  "'United  States'  is 
the  name  given  to  our  great  republic,  which 
is  composed  of  states  and  territories.  The 
District  of  Columbia,  or  the  territory  west 
•  of  the  Missouri,  is  not  less  within  the  United 
States  than  Maryland  or  Pennsylvania;  and 
It  is  not  less  necessary,  on  the  principles  of 
our  Constitution,  that  uniformity  in  the  im- 
position of  the  imposts,  duties,  and  excises 
should  be  observed  in  the  one  than  in  the 
other."  Later  in  the  case,  howev^,  he  says, 
"If  the  genera]  language  of  the  Constitution 
should  be  confined  to  the  states,  still  the  six- 
teenth paragraph  of  the  eighth  section  gives 
to  Congress  the  power  of.  exercising  exclusive 
legislation  in  all  cases  whatsoever  within  this 
district"  Loughborough  v.  Blake,  18  U.  S. 
(5  Wheat)  317,  5  L.  Ed.  98. 

"In  dealing  with  foreign  sovereignties, 
the  term  'United  States'  has  a  broader  mean- 
ing than  when  used  in  the  Constitution,  and 
Includes  all  territories  subject  to  the  jurisdic- 
tion of  the  federal  government,  wherever  lo- 
cated. In  Its  treaties  and  conventions  with 
foreign  nations,  this  government  is  a  unity. 
This  is  so,  not  because  the  territories  com- 
prised a  part  of  the  government  established 
by  the  people  of  the  states  in  their  Consti- 
tution, but  because  the  federal  government  is 
the  only  authorized  organ  of  the  territories, 
as  well  as  of  the  states,  in  their  foreign  rela- 
tions. The  term  in  Const  art  1,  f  8»  requir- 
ing all  duties,  imposts,  and  excises  to  be  uni- 
form throughout  the  United  States,  does  not 
include  the  Island  of  Porto  Rico,  which  by 
the  treaty  of  cession  became  territory  ap- 
purtenant to  the  United  States,  but  not  a 
part  of  the  United  States,  within  the  meaning 
of  the  section  of  the  Constitution,  though  it 
is  a  part  of  the  United  States  as  to  foreign 
affairs."    Downes  v.  Bldwell,  21  Sup.  Ct  770, 


772,  182  U.  S.  244,  45  L.  Ed.  1088  ansular 
Case). 

"We  do  not  regard  the  government  of  the 
United  States  as  a  foreign  government  It  is 
true,  it  is  a  government  Independent  of  the 
state  government,  moving  in  a  different 
sphere  from  that  of  the  state  government  and 
having  a  different  class  of  powers,  distinct, 
but  not  antagonistlca],  and  operating  upon, 
and  within  the  circle  of  its  powers  supreme 
over,  the  same  constituents."  Gilmw  v.  Lime 
Point,  18  Cal.  229,  266. 

The  term  "United  States,"  within  the 
meaning  of  the  revenue  laws,  imposing  duties 
on  goods  imported  into  the  United  States, 
does  not  include  a  portion  of  the  territory  of 
the  United  States  which  by  conquest  and 
military  occupation  is  in  the  possession  of  a 
public  enemy;  and  therefore  goods  Imported 
into  such  territory,  while  in  such  possession, 
are  not  subject  to  duty.  United  States  v. 
Rice.  17  U.  S.  (4  Wheat)  246-253.  4  L.  Ed. 
562. 

When  the  Constitution  declares  that  the 
duties  shall  be  uniform  throughout  the  Unit- 
ed States,  we  understand  the  states  whose 
people  united  to  form  the  Constitution,  and 
such  as  have  since  been  added  to  the  Union 
upon  an  equality  with  them.  Downes  v.  Bid- 
well,  21  Sup.  Ct  770,  783,  182  U.  S.  244,  46 
L.  Ed.  108a 

In  considering  an  indictment  charging 
forgery  of  a  receipt  In  July,  1777,  with  Intent 
to  defraud  the  United  States,  the  court  said: 
"The  first  exception  was  that,  at  the  time 
of  the  offense  charged,  the  United  States 
were  not  a  body  corporate,  known  in  law,  but 
the  court  is  of  a  different  opinion.  From  the 
moment  of  their  association,  the  United 
States  became  a  body  corporate,  for  there  was 
no  superior  from  whom  that  character  could 
otherwise  be  derived."  Respublica  v.  Sweers 
(Pa.)  1  Dall.  41,  44,  1  L.  Ed,  29. 

The  words  "United  States,"  when  used  In 
a  statute  shall  be  construed  to  include  the 
District  of  Columbia  and  the  several  terri- 
tories.    Ky.  St  1903,  f  446;    Rev.  St  Wis. 

1898,  §  4971;  Code  N.  C.  1883,  §  3765.  subd. 
11;  Pub.  St  R.  I.  1882,  p.  77,  c  24,  §  7;  Pub. 
St,  N.  H.  1901,  p.  63,  c.  2,  §  4;  Code  W.  Va. 

1899,  p.  133,  c.  13,  S  17;  Comp.  Laws  Mich. 
1897,  §  50,  subd.  15;  Code  Miss.  1892,  f  1517; 
Rev.  Code  Del.  1893,  c.  6,  §  1,  subd.  12;  Hor- 
ner's Rev.  St  Ind.  1901,  §  240,  subd.  7;  Code 
Va.  1887,  f  5;  Rev.  Laws  Mass.  1902,  p.  89, 
c.  8,  §  5,  subd.  21;  Gen.  St  Minn.  1894,  §  255, 
subd.  17;  Rev.  St  Mo.  1899,  §  6140;  Pol.  Code 
Mont  1895,  §  16,  subd.  10;  Civ.  Code  Ala. 
1896,  §  7;  Pol.  Code  Cal.  1903,  S  17,  subd.  10; 
Shannon's  Code  Tenn.  1896,  §  65;  Rev.  St 
Me.  1883,  p.  59,  c.  1,  f  6,  subd.  la 

The  words  "United  States,"  when  used  in 
a  statute,  may  include  the  District  of  Colum- 
bia  and  the  territories.     Civ.   Code  Mont 
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1895,  S  4662,  subd.  5;  Pen.  Code  Mont  1806,  f 
7,  subd.  19;  Code  GIt.  Proc.  Mont  1895,  f 
8463,  subd.  6;  Code  Civ.  Proc.  Cal.  1903,  S  17, 
subd.  7;  Kurd's  Rev.  St  111.  1901,  p.  1720, 
c.  131,  §  1,  subd.  14;  Rev.  St  Utah,  1898,  f 
2498;  Rev.  Codes  N.'D.  1899,  f  5152;  Code 
Civ.  Proc.  8.  D.  1903,  f  8;  Pen.  Code  Cal. 
1903,  §  7,  subd.  19;  Gen.  St  Kan.  1901,  f 
7342,  subd.  15;  Code  Iowa  1897,  §  48,  subd. 
15;  Mills'  Ann.  St  Colo.  1891,  §  4185,  d.  12. 

The  words  "United  States"  embrace  ev- 
ery state  in  the  Union,  all  of  the  territories, 
and  the  District  of  Columbia.  Sand.  &  H. 
Dig.  Ark.  1893,  f  72ia 

The  words  "United  States"  shall  be  con- 
strued to  include  the  several  territories  creat- 
ed or  organized  by  Congresa  Gen.  St  N.  J. 
1895,  p.  3195,  §  36. 

The  term  "United  States,"  as  used  In  an 
act  to  regulate  the  immigration  of  aliens  into 
the  United  States,  shall  be  construed  to  mean 
the  United  States,  and  any  waters,  territory 
or  other  place  held  subject  to  the  jurisdiction 
thereof.    U.  S.  Comp.  St  Supp.  1903,  p.  185. 

UNITED  STATES  BANK  NOTES. 

An  indictment  charging  the  theft  of  $50 
In  "United  States  money,  currency  and  bank 
notes,"  sufficiently  describes  the  money  tak- 
en, for  there  are  no  bank  notes  in  circulation 
as  money  but  those  of  national  banks,  which 
are  sufficiently  alleged.  No  other  bank  notes 
are  known  as  "United  States  bank  notes." 
Bailey  v.  Commonwealth  (Ky.)  58  S.  W.  425. 


UNITED  STATES  BONDS. 

As  property,  see  "Property.** 

A  certificate  of  deposit  recited  that  the 
owner  had  deposited  with  the  maker  $535.75 
in  treasury  notes  to  the  credit  of  themselves, 
and  payable  to  their  order  in  United  States 
6  per  cent,  interest  bearing  bonds.  Held, 
that  the  term  "in  United  States  bonds"  was 
clearly  understood  to  mean  bonds  of  the 
United  States  to  the  nominal  value  of  $535.75; 
the  value  of  the  bonds  being  measured  by  the 
dollar;  and,  without  specific  provision  in 
the  contract  it  could  not  be  held  that  the 
bonds  were  received  at  any  other  than  their 
nominal  value.  Baston  y.  Hyde,  13  Minn.  90 
(Gil.  83). 

UNITED  STATES  OOMMISSIONEB. 

A  United  States  commissioner  is  a  judi- 
cial officer,  and  exercises — It  is  true,  within 
very  narrow  limits — ^the  functions  of  a  Unit- 
ed States  judge.  In  re  Wong  Fock  (U.  S.)  81 
Fed.  558,  561. 

UNITED  STATES  COURTS. 

See  "Courts  of  the  United  States." 


UNITED  STATES  OUBBENOT. 

"United  States  currency"  is  a  general 
term  which  may  Include  gold,  silver,  treas- 
ury notes,  or  bank  notes.  Bx  parte  Prince,  9 
South.  659,  660,  27  Fla.  196,  205,  26  Am.  St 
Rep.  67. 

"United  States  currency"  includes  the 
gold  and  silver  coin  of  the  United  States,  the 
notes  Issued  by  the  banks  organized  under 
the  lavTB  of  the  United  States,  the  treasury 
notes  commonly  known  as  "greenbacks,"  and 
the  certificates  of  deposit,  generally  called 
"gold  and  silver  certificates,"  issued  bj;  the 
United  States.  State  v.  Oakley,  10  S.  W.  17, 
51  Ark.  112. 

The  term  "United  States  currency"  means 
the  currency  authorized  by  the  United  States 
government  State  v.  GastLng,  23  La.  Ann. 
609,  610. 

UNITED  STATES  OOI«D  COIN. 

"United  States  gold  coin,"  as  used  in  an 
application  to  pay  in  United  States  gold  coin, 
means  money  of  a  certain  weight  of  standard 
gold,  ascertained  by  a  kind  of  count  made 
legal  tender  by  statute.  Belford  v.  Wood- 
ward, 41  N.  B.  1097,  1101,  158  HI.  122,  29  L. 
R.  A.  593. 

UNITED  STATES  JUDGE. 

The  expression  "a  United  States  judge," 
as  used  in  Act  Cong.  May  5,  1892,  27  Stat 
25,  c.  60  [U.  S.  Comp.  St  1901,  p.  1319],  which 
provides  that  a  Chinese  laborer  within  the 
limits  of  the  United  States,  who  shall  neglect 
to  comply  with  the  provisions  of  the  Chinese 
exclusion  act,  may  be  arrested  and  taken  be- 
fore a  United  States  judge,  is  a  general  one, 
and  refers  to  those  judicial  officers,  such  as 
justice,  judge,  or  commissioner,  previously 
and  specifically  enumerated  in  preceding  sec- 
tions of  the  act,  and  so  Includes  a  United 
States  commissioner.  In  re  Wong  Fock  (U. 
S.)  81  Fed«  558,  560. 

UNITED  STATES  IiANDS. 

See  "Lands  of  United  States." 

UNITED  STATES  MARINEBS. 

See  "Mariners  of  the  United  States.** 


UNITED  STATES  MABSHAZ.. 

A  United  States  marshal  is  a  ministerial 
officer,  whose  duties  in  territories  are  similar 
in  each  judicial  district  to  those  of  a  sheriff 
in  a  county.  Beebee  v.  United  States,  11  N. 
W.  505,  507,  2  Dak.  292. 

UNITED  STATES  NOTES. 

"United  States  notes"  are  not  private, 
but  are  public,  obligations,  provided  for  by 
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acts  of  GoDgresB.  That  the  term  "United 
States  notes/'  in  an  Indictment  for  counter- 
felting,  Is  sufficiently  specific,  and  refers  to 
a  well-known  and  defined  obligation  of  the 
goTemment,  is  made  clear  hy  Rev.  St  U.  S. 
i  5413  [U.  S.  Gomp.  St  1901,  p.  8662],  read- 
ing: "The  words  'obligation  or  other  security 
of  the  United  States'  shall  be  held  to  mean 
all  bonds,  certificates  of  indebtedness,  nation- 
al currency  coupons,  United  States  notes," 
etc  United  States  t.  HoweU  <U.  S.)  64  Fed. 
110,  113. 

UNITED  STATES  OFFICER. 

Strictly  speaking,  a  person  in  the  service 
of  the  government  is  not  an  officer  of  the 
United  States  unless  he  holds  his  place  by 
virtue  of  the  appointment  of  the  President, 
or  by  one  of  the  courts  of  justice,  or  by  the 
head  of  the  department  authorized  by  law  to 
make  such  appointment  United  States  t. 
Mouat,  8  Sup.  Gt  G05,  506,  124  U.  8.  808,  SI 
L.  Ed.  463. 

Act  Gong.  April  80,  1790  (1  Stat  117)  S 
22,  providing  for  the  punishment  of  any  per- 
son willfully  resisting  an  "officer  of  the 
United  States"  in  the  execution  of  the  pro- 
cess, should  be  construed  to  include  deputies 
of  a  United  States  marshal  authorized  to 
serve  process,  for  they  are  not  merely  agents 
or  servants  of  the  marshal.  United  States 
V.  Tinklepaugh  (U.  S.)  28  Fed.  Gas.  108,  105. 

An  officer  of  the  United  States  can  only 
be  appointed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate,  or  by  a 
court  of  law  or  the  head  of  a  department  A 
person  in  the  service  of  the  government,  who 
does  not  derive  his  position  from  one  of  these 
sources,  is  not  an  "officer  of  the  United 
States"  in  the  sense  of  the  Gonstitution.  A 
clerk  of  a  collector  of  customs  is  not  an  offi- 
cer of  the  United  States.  United  States  v. 
Smith,  8  Sup.  Gt  595,  597,  124  U.  S.  525,  81 
L.  Ed.  534. 

Attorneys  and  counselors  ar&  not  officers 
of  the  United  States.  They  are  not  elected 
or  appointed  in  the  manner  prescribed  by  the 
Gonstitution  for  the  election  and  appointment 
of  such  officers.  Ex  parte  Garland,  71  U.  8. 
(4  Wall.)  333,  378, 18  L.  Ed.  366. 

A  pension  agent  of  the  United  States  is 
not  in  the  legal  sense,  an  "officer"  of  the 
federal  government  and  he  is  not  disqualified 
from  holding  office  in  the  state  wherein  he 
resides.  Lindsey  ▼.  Attorney  General,  83 
Miss.  608,  529. 

A  retired  officer  of  the  army  is  an  'Offi- 
cer of  the  United  States,"  within  the  mean- 
ing of  Rev.  St  U.  S.  fi  5498  [U.  S.  Gomp.  St 
1901,  p.  3707],  prohibiting  every  officer  of  the 
United  States  from  acting  as  an  agent  or  at- 
torney in  prosecuting  any  claim  against  the 
United  States.  In  re  Tyler  (U.  8.)  18  Gt  GL 
26,29. 


A  sallmaker  at  the  Washington  navy 
yard,  appointed  by  warrant  under  the  hand 
of  the  Secretary  of  the  Navy  und  seal  of  the 
department  is  an  officer  of  the  United  States 
and  exempt  from  mi]itla  duly.  Sanford  y. 
Boyd  (U.  8.)  21  Fed.  Gas.  858. 

A  clerk  appointed  by  the  direction  and 
the  approbation  of  the  Secretary  of  the 
Treasury  for  the  fractional  currency  counter 
of  the  treasury  department  at  Louisville  Is 
an  "officer  of  the  United  States,"  within  the 
meaning  of  the  Gonstitution  of  the  United 
States,  and  of  the  statutes  of  the  United 
States  in  regard  to  officers  charged  with  the 
safe-keeping  of  public  money.  United  States 
V.  Bloomgart  (U.  8.)  24  Fed.  Gas.  1180. 

The  phrase  "officers  of  the  government 
of  the  United  States,"  as  used  in  Act  Gong. 
May  18,  1792,  exempting  ftt>m  military  duly 
the  officers  of  the  government  of  the  United 
States,  is  synonymous  with  the  phrase  "offi- 
cers of  the  United  States,"  and  is  not  lim* 
ited  to  officers  of  the  government  In  high  de- 
partments. Wise  T.  Withers,  7  U.  S.  ^ 
Granch)  881,  886,  2  L.  Ed.  457. 

UNTTSD  STATES  FAPEB  OITBRJESHOT. 

United  States  paper  currency  money  in- 
cludes treasury  notes,  commonly  called 
"greenbacks,"  silver  certificates,  and  gold  cer- 
tificates. Bucker  t.  State  (Tex.)  26  S.  W.  66, 
6a 

The  term  ''United  States  paper  corrency 
money,"  as  used  in  an  indictment  to  describe 
the  property  stolen,  embraces  that  character 
of  paper  currency  issued  and  allowed  to  be 
used  as  a  medium  and  to  circulate  as  money 
under  the  authority  of  the  laws  of  the  United 
States.  Wilson  y.  State  (Tex.)  72  S.  W.  862, 
864  (citing  Kimbrough  y.  State,  28  Tex.  App. 
867,  13  S.  W.  218). 

UJHTJhSII  STATES  FROFEBTT. 

See  "Property  of  United  States.* 

UHITAUI  STATES  VESSELS. 

See  "Vessels  of  the  United  States.* 

UNITED  STATES  WATEBS. 

See  "Waters  of  the  United  StatesL" 

UNIVERSAL 

"Uniyersar  Is  said  by  Webster  to  be 
that  which  pertains  to  all,  without  exception. 
Keen  y.  State,  53  N.  W.  695,  596,  85  Neb.  676, 
17  li.  R.  A.  821. 

"Uniyersar*  is  not  equiyalent  to  "gener- 
al," which  means  extensive.  Blair  y.  How- 
ell, 28  N.  W.  199,  200,  68  Iowa,  619. 
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UH1VKRSAT.»  AOIINT. 

A  universal  agent  la  one  anthorlzed  to 
transact  all  the  business  of  his  principal  of 
every  kind.  Baldwin  v.  Tucker,  65  8.  W.  841, 
842,  112  Ky.  282,  57  L.  R.  A.  451;  Gibson  ▼. 
Snow  Hardware  Co.,  10  South.  804,  807,  94 
Ala.  346;  South  Bend  Toy  Mfg.  Co.  v.  Da- 
kota Fire  &  Marine  Ins.  Co.,  52  N.  W.  866» 
867,  3  8.  D.  205  (dtlng  Mechem  on  Agencies, 
16). 

'^Universal  agents  are  such  as  may  be 
appointed  to  do  all  the  acts  which  the  prin- 
cipal can  personally  do,  and  which  he  can 
lawfully  delegate  the  power  to  another  to  do. 
Such  a  universal  agency  may  potentially  ex- 
ist, but  it  must  be  of  the  rarest  occurrence, 
and  indeed  it  is  difficult,  says  Mr.  Justice 
Story,  to  conceive  of  the  existence  of  such 
an  agency,  inasmuch  as  it  would  be  to  make 
such  an  agent  the  complete  master,  not 
merely  dux  facti,  but  dominus  rerum,  the 
complete  disposer  of  all  the  rights  and  prop- 
erty of  the  principaL"  Such  agents  are  dis- 
tinguished from  general  agents.  Wood  ▼• 
McCain,  7  Ala.  800,  803,  42  Am.  Dec.  612. 


UJIiVJBHSAI.  IiEGAOT. 

See  "Legacy  und^  a  Universal  Title.** 

''A  universal  legacy  is  a  testamentary 
disposition  by  which  the  testator  gives  to 
one  or  several  persons  the  whole  of  the  prop- 
«rt7  which  he  leaves  at  his  decease."  Giv. 
Code  1900,  La.  art  1606. 

UHIVKKSAI*  TAKTKEMMIOP. 

Universal  partnership  is  a  contract  by 
which  the  parties  agree  to  make  a  common 
stock  of  all  the  property  they  respectively 
possess.  They  may  extend  it  to  all  property, 
real  or  personal,  or  restrict  it  to  personal 
only.  They  may,  as  in  oth&p  partnerships, 
agree  that  the  property  itself  shall  be  com- 
mon stock,  or  that  the  fruits  only  shall  be 
such.  But  property  which  may  accrue  to  one 
of  the  parties  after  entering  into  the  part- 
nership, by  donation,  succession,  or  legacy, 
does  not  become  common  stock,  and  any  stip- 
ulation to  that  effect,  previous  to  the  obtain- 
ing the  property  aforesaid,  la  void.  dv. 
Code  1900,  La.  art  2829. 


UNIVERSITY. 

state  university  as  mtmidpal  corpora- 
tion, see  "Municipal  Corporation." 

A  **nniverBity"  is,  in  common  parlance 
and  In  legal  acceptation,  as  the  word  imports, 
''a  place  where  all  kinds  of  literature  are 
universally  taught"  Academy  of  Fine  Arts 
V.  Philadelphia  County,  22  Pa.  (10  Harris) 
496,  498  (citing  Jac  Law  Diet;  Webst 
Diet). 


A  short  but  comprehensive  definition  of 
the  word  ^'university**  is  "an  aggregation  or 
union  of  colleges."  It  is  an  institution  In 
which  the  education  imparted  is  universal, 
embracing  many  branches,  such  as  the  arts, 
sciences,  and  all  manner  of  learning,  and 
IMissessing  power  to  confer  degrees  which  in- 
dicate proficiency  in  the  branches  taught 
In  the  collegiate  department  or  "department 
of  arts,'*  as  it  has  been  called,  the  ordinary 
and  scholastic  education  is  imparted  upon 
which  the  degrees  of  bachelor  of  arts  and 
mastw  of  arts  are  conferred;  in  the  medical 
department  the  degree  doctor  of  medicine  is 
conferred;  and  in  the  law  department  the 
degree  of  bachelor  of  laws.  Commonwealth 
V.  Banks,  48  Atl.  277,  278,  198  Pa.  397. 

The  term  ••universities,**  in  Act  April  16, 
1837,  exempting  universities  and  colleges 
from  taxation,  includes  the  State  University 
of  Pennsylvania  in  all  of  its  parts  that  may 
properly  be  embraced  within  the  term  "uni- 
versity," and  therefore  includes  its  medical 
department  City  of  Philadelphia  v.  Trustees 
of  University  of  Pennsylvania,  44  Pa.  (8 
Wright)  360,  862. 

UNJUST. 

An  affidavit  reciting  that  a  refusal  of 
debtors  to  apply  certain  assets  in  payment  of 
the  demand  of  the  creditors  was  ••unjust**  is 
a  mere  conclusion  of  law,  and  hence  amounts 
to  nothing.  In  re  Prime  (N.  Y.)  1  Barb.  840, 
352. 

UHJUSTLT. 

•X^njustly,"  as  used  In  an  allegation,  In 
an  action  to  recover  realty,  that  the  defend- 
ant had  unjustly  entered  and  holds  the  plain- 
tiff out  means  ••without  right"  or  ••wrongful- 
ly,** and  is  an  allegation  of  a  disseisin— a 
wrongful  deprivation  of  the  demandant's  sei- 
sin. Roberts  v.  NUes,  49  Atl.  1043,  1044,  95 
Me.  244. 

The  expressions  ••unjustly  and  unfairly 
attempted,"  ••unfairly  and  secretly  comput- 
ed," and  "artfully  and  purposely  framed/* 
used  in  a  plea  of  Justification  in  regard  to  the 
official  act  of  a  cashier,  do  not  necessarily 
imply  moral  obliquity.  Kerr  v.  Force  (U.  S.) 
14  Fed.  Cas.  886,  396. 

Illegally  dlstinciiislied. 

•'Unjustly**  is  that  which  is  against  the 
established  law;  that  which  is  opposed  to  a 
law  which  is  the  test  of  right  and  wrong. 
'•Unjustly**  is  not  synonymous  with  •Ille- 
gally,*' so  as  to  render  one  of  the  words  suf- 
ficient under  Rev.  St  1895,  art.  3241,  requir- 
ing that  the  plaintiff  in  a  distress  warrant 
for  rent  shall  give  a  bond  conditioned  to  pay 
the  defendant  such  damages  as  he  may  sus- 
tain in  ease  such  warrant  has  been  illegally 
and  unjustly  sued  out  McTeer  v.  Young 
(Tex.)  44  S.  W.  194,  196. 
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Snrreptitioiuly  dUtinsvished. 

The  word  "surreptitiously,"  as  used  In 
Rev.  St  U.  S.  S  4920  [U.  S.  Cbmp.  St.  1901,  p. 
3395],  requiring  one  who  contests  the  yalid- 
Ity  of  a  patent  on  the  ground  of  prior  concep- 
tion to  show  that  the  patentee  has  surrepti- 
tiously or  unjustly  obtained  the  patent,  is 
not  synonymous  with  the  word  "unjustly"  as 
used  in  the  statute,  and  therefore  it  is  not 
necessary  that  actual  fraud  and  theft  of  the 
idea  by  the  patentee  should  be  shown,  for, 
though  the  word  "unjustly"  may  include  the 
Idea  of  a  thing  done  fraudulently  and  secret- 
ly, its  ordinary  meaning  is  contrary  to  Jus- 
tice or  that  which  is  right  Yates  v.  Huson 
(U.  S.)  8  App.  Gas.  93,  99. 

UNKNOWN. 

See  "Contents  Unknown";  '•Value  Un- 
known"; "Weight  and  Contents  Un- 
known." 

"Unknown,"  in  Code  Civ.  Proc.  S  2747, 
enacting  that  a  legacy  shall  be  paid  to  the 
State  Treasurer  when  the  person  entitled  to 
it  is  unknown,  presupposes  the  existence  of 
such  a  person.  In  re  Lane's  Estate,  20  N.  Y. 
Supp.  78,  79,  2  Con.  Sur.  266. 

An  assessment  of  property  as  belonging 
to  an  unknown  owner  is  not  an  assessment 
against  the  owner  thereof,  but  is  rather  an 
assessment  on  or  against  the  property.  Gary 
V.  Holmes,  19  South.  723,  724,  109  Ala.  217. 

An  assessment  on  property  for  street 
work,  made  by  the  superintendent  of  streets 
of  a  municipality  to  unknown  owners, 
amounts  to  an  official  certificate  by  the  prop- 
er officer  that  the  owner  of  the  particular  lot 
designated  is  unknown  to  him.  Chambers  Y. 
Satterlee,  40  Cal.  497,  5181 

UNLADEN. 

"Unladen,"  as  used  in  U.  S.  Rev.  St  S 
4347,  permitting  merchandise  brought  from 
a  foreign  port  in  a  vessel  belonging  in  whole 
or  in  part  to  a  foreigner,  and  not  unladen,  to 
be  transported  therein  from  one  port  of  the 
United  States  to  another,  meant  a  real  phys- 
ical unloading,  and  not  a  constructive  or  fic- 
titious one.  Laidlaw  v.  Abraham  (U.  S.)  43 
Fed.  297,  299. 

UNLAWFUL 

That  is  not  lawful  which  is  (1)  contrary 
to  an  express  provision  of  law;  (2)  contrary 
ta  the  policy  of  express  law,  though  not  ex- 
pressly prohibited;  or  (3)  otherwise  contrary 
to  good  morals.  Rev.  Codes  N.  D.  1899,  § 
3920;  Civ.  Code  S.  D.  1903,  fi  1271;  Civ.  Code 
Mont  1895,  fi  2240. 

When  a  transaction  is  voided  by  the 
statute  without  respect  to  the  motive  which 


induced  It,  but  on  considerations  of  policy 
only,  it  is  unlawful,  and  not  fraudulent  To 
style  it  "fraudulent,"  whether  the  fraud  be 
legal  or  otherwise,  may  fix  an  unmerited 
Stigma  on  the  party  to  the  transaction.  A 
more  Just  and  appropriate  appellation  to  ap- 
ply to  conveyances  of  the  former  class  would 
be  simply  "unlawful,"  while  the  term  "fraud- 
ulent" would  still  be  applicable  to  the  latter 
class  of  cases.  Hagerman  v.  Buchanan,  17 
Ati.  946^  947,  45  N.  J.  Eq.  292,  14  Am.  St 
Rep.  782. 

The  failure,  in  a  count  charging  the  con- 
struction of  a  boom  in  a  negligent  unskillful, 
and  unlawful  manner,  to  use  the  word 
"wrongful,"  does  not  render  the  count  de- 
fective, as  the  words  "negligent"  and  "un- 
lawful" fully  supply  its  place.  Pickens  v. 
Coal  River  Boom  &  Timber  Co.,  41  S.  B.  400, 
401,  51  W.  Va.  446,  90  Am.  St  Rep.  819. 

As  ilUolt. 

mie  term  "unlawful,"  as  used  in  Laws 
1891.  c.  2,  S  1>  prohibiting  unlawful  sexual 
intercourse,  is  used  in  the  sense  of  illicit 
State  V.  Whealey,  59  N.  W.  211,  212,  6  S.  D. 
427. 

As  In  TiolatioiL  of  law. 

"Unlawful,"  means  In  violation  of  or 
contrary  to  law.  Tatum  v.  State,  66  Ala.  465, 
467. 

The  word  "unlawful,"  in  criminal  Juris- 
prudence, means  the  violation  of  some  pro- 
hibitory law.  Johnson  v.  State,  63  N.  B.  607, 
609,  66  Ohio  St  59,  61  U  R.  A.  277,  90  Am. 
St  Rep.  564. 

An  allegation  in  a  complaint  charging 
that  intoxicating  liquors  were  kept  and  de- 
posited and  intended  for  sale  by  the  person 
named,  in  violation  of  a  law  within  the  state, 
is  an  allegation  that  such  keeping  and  depos- 
iting were  unlawful,  making  the  complaint 
sufficient    State  v.  Erskine,  66  Me.  358,  359. 

As  unauthorised  liy  law. 

"Unlawful"  means  without  authority  of 
law.  Pinder  v.  State,  8  South.  837,  840,  27 
Pla.  370,  26  Am.  St  Rep.  75. 

That  is  unlawful  which  is  not  Justified 
or  warranted  by  law.  Surles  v.  Sweeney,  4 
Pac.  469,  470,  11  Or.  21. 

"Unlawful"  is  defined  by  Webster  as 
"not  lawful;  not  legal;  not  permitted  by 
law."  E}very  act  must  be  either  lawful  or 
unlawful.  State  v.  Frazier,  39  Pac.  819,  821, 
54  Kan.  719. 

*TFnlawful"  does  not  necessarily  mean 
contrary  to  law.  "Un"  is  a  preposition,  and 
may  mean  simply  not,  and  "unlawful"  may 
mean  not  authorized  by  law.  Congress  has 
not  only  not  authorized  matter  concerning  a 
lottery  business  to  be  sent  through  the  mails, 
but  has  prohibited  and  excluded  it  from  the 
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mails,  80  It  la  not  only  nnlawfol,  but  crim- 
inal, to  cany  on  the  lottery  business  by  using 
United  States  malls  for  this  purpose.  Mac- 
Daniel  v.  United  States  (U.  8.)  87  Fed.  821, 
824,  826,  80  G.  O.  A.  670. 

In  People  t.  Chicago  Qas  Trust  Co.,  130 
ni.  268.  22  N.  B.  798,  808,  8  L.  R.  A.  497, 
17  Am.  St.  Rep.  319,  it  was  said:  "The  word 
unlawful,  as  applied  to  corporations,  is  not 
used  exclusively  In  the  sense  of  malum  In  se, 
but  malum  prohibitum.  It  Is  also  used  to 
designate  powers  which  corporations  are  not 
authorized  to  exercise,  or  contracts  which 
they  are  not  authorized  to  make,  or  acts 
which  they  are  not  authorized  to  do;  In  oth- 
er words,  such  acts,  powers,  and  contracts  as 
are  ultra  vires.'*  In  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  24,  11 
Sup.  Ct.  478,  85  L.  Ed.  55,  It  was  said  all  con- 
tracts made  by  a  corporation  beyond  the 
scope  of  powers  granted  are  unlawful  and 
void.  National  Home  Building  &  Loan  Ass'n 
V.  Home  Sav.  Bank,  54  N.  B.  619,  620,  181  HI. 
86,  64  L.  R.  A.  399,  72  Am.  St  Rep.  246. 

As  vaenf  oroeable. 

The  courts  sometimes  call  contracts  In 
general  restraint  of  trade  "unlawful"  or  "il- 
legal," but  In  every  Instance  It  will  be  found 
that  these  terms  were  used  In  the  sense 
merely  of  "void"  or  "unenforceable"  as  be- 
tween the  parties;  the  law  considering  the 
disadvantage  so  Imposed  upon  a  contract  a 
sufficient  protection  to  the  public.  Bohn 
Mfg.  Co.  V.  HolUs.  55  N.  W.  1119,  1121,  54 
Minn.  223,  21  Lu  R.  A.  837,  40  Am.  St  Rep. 
819. 


UHIiAWFUL  ACT. 

The  words  "unlawful  act,**  as  used  in 
the  statutory  definition  of  Involuntary  man- 
slaughter, are  not  technical  words.  There- 
fore they  are  to  have  their  plain  and  usual 
meaning.  Webster  defines  the  word  "unlaw- 
ful" as  follows:  "Not  lawful;  contrary  to 
law;  illegal;  not  permitted  by  law;"  and  the 
word  "act"  as  follows:  "That  which  Is  done 
or  doing;  the  exercise  of  power  to  the  effect 
of  which  power  exerted  Is  the  cause;  a  per- 
formance; deed."  The  word  "unlawful,"  as 
defined  by  Bouvler  In  his  Law  Dictionary,  Is: 
"That  which  Is  contrary  to  law."  Another 
definition  Is:  "Unlawful  Implies  that  an  act 
is  done  or  not  done  as  the  law  allows  or  re- 
quires." Abb.  Law  Diet  "Lawful,  unlaw- 
ful, and  Illegal  refer  to  that  which  In  Its  sub- 
stance Is  sanctioned  or  prohibited  by  law." 
And.  Law  Diet  "The  reader  should  bear  In 
mind  that  unlawful  signifies  contrary  to  law, 
and  many  things  are  contrary  to  law,  while 
not  subjecting  the  doer  to  a  criminal  prose- 
cution." 2  Blsh.  Cr.  Law,  f  178.  A  lawful 
act  done  in  an  unlawful  or  negligent  manner 
is  in  law  an  unlawful  act  State  v.  Dorsey, 
20  N.  B.  777,  778,  118  Ind.  167,  10  Am.  St 


Rep.  Ill  (citing  Commonwealth  v.  Hunt,  46 
Mass.  <4  Mete.)  Ill,  88  Am.  Dec.  346. 

Rev.  St  U.  S.  I  5512,  providing  punish- 
ment in  case  any  person  does  an  unlawful  act 
to  secure  registration  as  a  voter,  is  not  limit- 
ed to  acts  punishable  as  crimes  or  misde- 
meanors, or  such  that  an  Individual  could 
maintain  a  civil  suit  in  consequence  thereof, 
but  Includes  all  acts  which  by  necessary  in- 
ference are  opposed  to  the  policy  of  the  law, 
or  such  as  would  defeat  Its  purpose  or  the 
object  had  in  view  by  the  Legislature.  Unit- 
ed States  V.  O'Connor  (U.  S.)  31  Fed.  449,  451. 

Within  the  meaning  of  an  "unlawful 
act'*  as  used  In  the  chapter  relating  to  homi- 
cide by  negligence,  are  Included  (1)  such  acts 
as  by  the  penal  law  are  called  "misdemean- 
ors"; and,  (2)  such  acts,  not  being  penal  of- 
fenses, as  would  give  just  occasion  for  a  civil 
action.    Pen.  Code  Tex.  1895,  art  694. 

UNLAWFUL     ABBJS8T,     BE8TRAIIIT, 
CTO. 

A  policy  of  marine  insurance  insuring 
against  "unlawful  arrest  restraint  and  de- 
tainment of  all  kings,  princes,"  etc.,  means 
unlawful  restraints  and  detainments  of  kings 
and  princes  as  well  as  unlawful  arrests.  The 
qualification  of  unlawful  must  be  annexed 
to  them  all;  and  hence  the  detainment  of  the 
vessel  by  force,  lawfully  blockading  a  port 
was  not  a  peril  Insured  against  McCall  v. 
Marine  Ins.  Co.,  12  U.  S.  (8  Cranch)  59,  66» 
3  L.  Bd.  487. 

UNLAWFUL  ASSElffBLT. 

A  meeting  attended  with  circumstances 
calculated  to  excite  alarm  is  an  unlawful  as- 
sembly. Reglna  v.  Neale,  9  Car.  &  P.  431, 
435. 

Any  meeting  assembled  under  such  cir- 
cumstances as,  according  to  the  opinion  of 
rational  and  firm  men,  are  likely  to  produce 
danger  to  the  tranquillity  and  peace  of  a 
neighborhood,  is  an  unlawful  assembly.  Re- 
glna T.  Vincent,  9  Car.  &  P.  91,  109. 

An  unlawful  assembly  is  where  three  or 
more  persons  assemble  with  an  intent  to 
"commit  violence  upon  person  or  property,  to 
resist  the  execution  of  the  laws,  to  disturb 
public  order,  or  for  the  perpetration  of  acts 
inspiring  public  terror  or  alarm."  People 
V.  Judson  (N.  Y.)  11  Daly,  1,  83. 

"The  common-law  offense  of  unlawful 
assembly  is  defined  to  be  a  disturbance  of 
the  peace  by  persons  assembling  together 
with  an  intention  to  do  a  thing  which,  if  exe- 
cuted, would  make  them  rioters,  but  neither 
executing  it  nor  making  a  motion  towards  its 
execution."  People  v.  Most  27  N.  B.  970, 
972,  128  N.  Y.  108»  26  Am.  St  Rep.  458  (quot- 
ing 1  Russell  on  Crimes,  275). 
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Blackstone  defines  ^^mlawfnl  assem- 
blage" as,  "When  one  or  more  persons  as- 
semble tbemselyes  together  to  do  an  unlaw- 
ful act,  as  to  pull  down  inclosures,  to  destroy 
a  warren  for  the  game  therein,  and  fail,  with- 
out doing  it,  or  making  any  motion  toward 
it"    People  V.  Judson  (N.  Y.)  11  Daly,  1.  56. 

Whenever  two  or  more  persons  assem- 
ble together  to  do  an  unlawful  act,  and  sep- 
arate without  doing  or  advancing  toward  it, 
or  do  a  lawful  act  in  a  violent,  boisterous, 
or  tumultuous  manner,  such  assembly  is  an 
unlawful  assembly.  Pen.  Code  Gal.  1903,  f 
407. 

An  unlawful  assembly  is  the  meeting  of 
two  or  more  persons  with  intent  to  aid  each 
other  by  violence  or  by  any  other  manner, 
either  to  commit  an  offense,  or  illegally  to 
deprive  any  person  of  any  right,  or  to  dis- 
turb him  in  the  enjoyment  thereof.  Pen. 
Code  Tex.  art  279;  Blackwell  v.  State,  30 
Tex.  App.  672,  673,  18  S.  W.  676. 

An  "unlawful  assembly,"  within  Pen. 
Code,  art  289,  providing  that  if  the  purpose 
of  an  unlawful  assembly  be  to  prevent  any 
person  from  pursuing  any  labor,  occupation, 
or  employment,  or  to  intimidate  any  person 
from  following  his  daily  avocation,  the  pun- 
ishment shall  be  a  fine  not  exceeding  |500, 
consists  in  illegally  depriving  any  person  of 
any  right  or  disturbing  him  in  the  enjoy- 
ment of  a  right  or  preventing  him  from  pur- 
suing any  labor,  occupation,  or  employment, 
or  interfering  in  any  manner  with  the  labor 
or  employment  of  another.  McC^ehee  y. 
State,  5  S.  W.  222,  224,  23  Tex.  App.  330. 

Under  Rev.  St  f  4511,  an  "unlawful  as- 
sembly" is  defined  as  a  meeting  by  three  or 
more  persons  in  a  violent  manner  to  do  an 
unlawful  act,  or  who  shall  make  any  attempt 
toward  doing  an  unlawful  act  A  distin- 
guished text  writer,  adopting  the  definition 
taken  from  the  brief  report  of  the  English 
commissioners  of  1879,  says:  "An  unlawful 
assembly  is  an  assembly  of  three  or  more 
persons,  who,  with  intent  to  carry  out  any 
common  purpose,  assemble  in  such  a  man- 
ner, or  so  conduct  themselves  when  assem- 
bled, as  to  cause  persons  in  the  neighbor- 
hood to  fear,  on  reasonable  grounds,  that  the 
persons  so  assembled  will  disturb  the  peace 
tumultuously."  Axon  v.  City  of  Wausau,  74 
N.  W.  354,  855,  98  Wis.  692,  40  L.  R.  A.  733. 

Pen.  Code,  S  451,  provides  that  when 
three  or  more  persons,  being  assembled,  at- 
tempt or  threaten  any  act  tending  toward  a 
breach  of  the  peace  or  an  Injury  to  person  or 
property  or  any  unlawful  act  such  assembly 
is  unlawful,  and  the  parties  participating 
therein  are  guilty  of  a  misdemeanor.  At  a 
meeting  held  to  protest  against  the  execution 
of  the  Chicago  anarchists,  defendant  made  a 
speech  in  which  he  glorified  their  deeds,  sym- 
pathized with  their  fate,  denounced  and 
threatened  with  death  the  officers  connected 
with  their  case,  stated  that  those  present  had 


a  more  pow^ful  weapon  than  the  oflAcers  of 
the  law  possessed,  and  called  on  them  to  re- 
sist the  authorities.  This  was  suflAclent  to 
sustain  a  conviction  of  defendant  under  this 
statute.  People  v.  Most,  7  N.  Y.  Cr.  B.  376, 
8  N.  Y.  Supp.  625. 

To  constitute  an  '*unlawful  assembly," 
within  the  meaning  of  Sanb.  &  B.  Ann.  St  S 
938,  providing  that  any  three  or  more  per- 
sons who  shall  assemble  In  a  vile  or  tumultu- 
ous manner  to  do  an  unlawful  act,  or,  being 
together,  shall  make  any  attempt  or  motion 
towards  doing  a  lawful  or  unlawful  act  In  a 
violent  or  unlawful  manner,  shall  be  deemed 
an  unlawful  assembly.  The  three  or  more 
persons  must  have  a  common  purpose  to  do 
the  act  complained  of.  The  complaint  which 
alleges  that  plaintiff  was  Injured  by  a  fire 
cracker  thrown  by  some  one  in  crowd  of  80 
or  more  people  engaged  In  exploding  fire- 
works in  the  evening  of  July  4th  does  not 
state  a  cause  of  action  under  the  statuta 
Aron  V.  City  of  Wausau,  98  Wis.  592^  097»  74 
N.  W.  354,  40  L.  R.  A.  788. 

UHI.AWFUL  OAItlilNO. 

The  words  "unlawful  calling,"  In  Crlm. 
Code,  f  368^  making  It  criminal  to  keep 
gambling  houses,  etc,  or  to  engage  in  any 
unlawful  calling  whatever.  Includes  the  (^ 
crating  or  carrying  on  of  a  lottery.  In  re 
Smith,  39  Pac.  707,  54  Kan.  702. 

UNIiAWFUIi  OOHABITATIOH. 

Clandestine  acts  of  sexual  intercourse^ 
no  matter  how  often  repeated,  do  not  consti- 
tute unlawful  cohabitation,  unless  the  par- 
ties openly  and  notoriously  live  together  as 
paramour  and  concubine,  habitually  assum- 
ing and  exercising  toward  each  other  the 
rights  and  privileges  which  belong  to  the 
matrimonial  relation.  No  continuance  of  il- 
licit intercourse  makes  out  the  crime  so  long 
as  it  is  secret  or  attempted  to  be  made  so, 
but  whenever  secrecy  is  abandoned,  and  the 
concubinage  is  open,  the  offense  is  complete. 
The  parties  need  not  pass  themselves  off  up- 
on the  community  as  husband  and  wife,  but 
need  only  openly  and  notoriously  consort  and 
live  together  as  if  they  were  husband  and 
wife — that  is  to  say,  as  husbands  and  wives 
usually  live.  Klnard  v.  State,  57  Miss.  132, 
134. 

"Unlawful  cohabitation,"  as  used  in 
Code  1880,  f  2700,  prohibiting  unlawful  co- 
habitation, etc,  is  not  constituted  by  the 
acts  of  a  teach^  who,  during  a  short  period 
of  time,  commits  a  few  acts  of  sexual  int^- 
Gourse  with  a  puplL  Brown  y.  State  (Miss.) 
8  South.  257. 

imiiAWITTIi  OONSPIRAOT. 

An  "unlawful  conspiracy"  Is  defined  to 
be  a  confederacy  by  two  or  more  persons  to 
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accomplish  some  nnlawfol  purpose,  or  a  law- 
ful purpose  by  some  unlawful  means.  Blue 
T.  Peters,  20  Pac  442,  446,  40  Kan.  701 
(quoting  2  Blah.  Crlm.  Law,  178). . 

The  word  "unlawful,"  as  used  In  the 
definition  of  a  conspiracy  as  a  combination 
of  two  or  more  persons  to  do  an  unlawful 
act.  Is  not  confined  to  criminal  acts,  but  in- 
cludes all  willful,  actionable  violations  of 
clTll  rights.  Martens  ▼.  Reilly,  84  N.  W. 
840,  843,  100  Wis.  464. 

It  is  a  criminal  and  indictable  offense 
for  two  or  more  to  confederate  and  combine 
together  by  concerted  means  to  do  that 
which  is  unlawful  or  criminal,  to  the  injury 
of  the  public  or  portions  or  classes  of  the 
community,  or  even  to  the  rights  of  individ- 
uals. A  court  of  equity  will  interfere  by  in- 
junction to  restrain  a  combination  of  persons 
from  boycotting  one's  business  by  intimidat- 
ing and  coercing  his  customers  to  leave,  and 
endeavoring  by  abusive  and  threatening  lan- 
guage to  drive  away  their  employes.  The 
persons  engaging  in  such  a  boycotting  are 
engaged  in  an  unlawful  conspiracy.  Beck  v. 
Railway  Teamsters'  Protective  Union,  77  N. 
W.  13,  20,  118  Mich.  497,  42  L.  B.  A.  407,  74 
Am.  St  Rep.  42L 

XnUiAWTVJ*  CONTRACT. 

An  unlawful  contract  is  an  agreement 
to  do  an  act  which  the  law  forbids,  or  to 
omit  an  act  which  the  law  enjoins,  and  for 
that  reason  is  nonenforceable.  There  is  no 
provision,  either  by  statute  or  common  law, 
which  enjoins  on  any  person  the  duty  to 
marry,  nor  can  any  one  be  punished  for  not 
marrying.  To  marry  or  not  to  marry  is  left 
to  the  free  choice  of  all  who  are  eligible  to 
marry.  Hence  to  omit  to  marry  is  not  ille- 
gal, though  the  promise  to  omit  is  one  which 
the  law  will  not  enforce.  Kiug  v.  King,  69 
N.  B.  Ill,  112,  63  Ohio  St  863,  62  L.  B.  A. 
157. 

ITlfULWFUIi  DETAIHEB. 

An  unlawful  detainer  is  where  one  who 
has  lawfully  entered  into  possession  of  lands 
or  tenements,  after  the  termination  of  his 
possessory  interest,  refuses,  on  demand  in 
writing,  to  deliver  the  possession  thereof  to 
any  one  lawfully  entitled  thereto,  his  agent 
or  attorney.  McDevitt  v.  Lambert  2  South. 
438,  440,  80  Ala.  636. 

The  expression  "unlawful  detainer'*  in- 
cludes a  peaceable  entry  and  a  forcible  turn- 
ing out  or  frightening  by  threats.  Sheehy  ▼. 
Flaherty,  20  Pac.  687,  688,  8  Mont  366. 

Unlawful  detainer  is  where  the  defend- 
ant enters  by  contract  either  as  tenant  or  as 
assignee  of  a  tenant,  or  as  personal  repre- 
tentative  of  a  tenant,  or  as  subtenant,  or  by 
collusion  with  a  tenant  9axd  in  either  case 


willfully  and  without  force,  holds  over  the 
possession  from  the  landlord,  or  the  assignee 
of  the  remainder  or  reversion.  Shannon's 
Code  Tenn.  1896,  S  6093. 

Unlawful  detainer  by  a  tenant  of  real 
property  is  defined  in  Code  Civ.  Proc.  |  1161, 
subd.  1,  as  when  a  tenant  continues  in  pos* 
session  in  person  or  by  subtenant  of  the 
property,  or  any  part  thereof,  after  the  ex- 
piration of  the  term  for  which  it  is  let  with- 
out the  permission  of  the  landlord.  Silva  v. 
Campbell,  24  Pac.  316,  317,  84  CaL  420. 

EJeotmeat  dlstbigiilslied. 

The  action  of  unlawful  detainer  and 
that  of  ejectment  are  not  the  same  action  or 
the  same  kind  of  action,  either  in  substance 
or  in  form.    The  first  is  by  a  person  who 

I  claims  the  possession  not  only  of  the  real 
property,  and  founds  his  right  to  recover  the 
possession   solely   upon    a   prior   possession, 

I  constructive  or  actual,  in  himself  or  grantor, 
and  against  a  person  who  cannot  or  has  not 
the  right  to  set  up  any  right  of  possession  as 
against  the  plaintiff,  and  no  question  of  title 
or  estate  can  be  litigated  in  the  case,  while 
the  second  action  is  to  recover  an  estate,  le- 
gal or  equitable,  in  the  real  property,  with 
the  title  and  the  incidental  right  of  posses- 
sion ;  and  the  two  cases  must  be  brought  in 
different  forms,  .and  presented  to  the  courts 
by  very  dissimilar  pleadings;  and  hence  the 
pendency  of  an  action  of  unlawful  detainer 
will  not  cause  an  action  of  ejectment  as  to 
the  same  land  to  abate.  Buettinger  v.  Hur- 
ley, 9  Pac.  197,  199,  84  Kan.  686. 

Fotfoible  entry  and  detainer  eompared. 

When  an  entry  upon  lands  is  unlawful, 
whether  forcible  or  not  and  the  subsequent 
conduct  is  forcible  and  tortious,  the  offense 
committed  is  a  forcible  entry  and  detainer; 
but  wherever  the  original  entry  is  lawful, 
and  the  subsequent  holding  forcible  and  tor- 
tious, then  the  offense  is  an  unlawful  de- 
tainer only.  Pullen  v.  Boney»  4  N.  J.  Law 
a  Southard)  126,  129. 

UinUkWFin.  EHTBT. 

An  "unlawful  entry,"  within  Wood's 
Dig.  p.  467,  prohibiting  an  unlawful  entry  in- 
to the  lands,  tenements,  and  other  posses- 
sions, is  a  peaceable  entry,  by  fraud  or  with- 
out color  of  title.  It  is  not  every  peaceable 
entry,  when  the  right  of  entry  does  not  In 
fact  exist  that  constitutes  an  unlawful  en- 
try, within  the  meaning  of  the  statute. 
There  must  be  some  Ingredient  of  fraud  or 
willful  wrong  on  the  part  of  the  party  mak- 
ing the  entry.  Dickinson  v.  Maguire,  9  Cal. 
46,  4& 

To  maintain  an  action  for  forcible  entry 
and  detainer  for  an  unlawful  entry,  there 
must  be  some  ingredient  or  fraud  or  willful 
wrong  on  the  part  of  the  party  making  the 
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entry.  Every  unlawful  entry  on  land  Is  not 
necessarily  a  forcible  entry  within  the  mean- 
ing of  the  statute.  Romero  ▼.  Gozales,  1 
Paa  171,  172,  3  N.  M.  85. 

"Unlawful,"  as  used  in  Code  CIt.  Proc. 
9  1019,  giving  the  action  of  forcible  entry  and 
detainer  against  those  who  make  unlawful 
and  forcible  entry  in  lands  or  tenements,  or 
who,  having  a  lawful  and  peaceable  entry, 
unlawfully  and  by  force  hold  the  same, 
should  be  construed  in  its  ordinary  sense, 
and  is  not  of  the  same  import  as  ''force." 
An  act  may  be  unlawful,  and  no  force,  as 
the  word  is  generally  understood,  be  exert- 
ed. So^  too,  the  exertion  of  force  may  or  it 
may  not  be  unlawful.  Blaco  v.  Haller,  1  N. 
W.  978,  9  Neb.  149. 

UNLAWFUL  GAME. 

Other  unlawful  gaming,  see  "Other.** 

Rev.  St  Mass.  c.  60,  9  17,  providing  for 
the  punishment  of  any  person  not  licensed  as 
an  innholder,  etc.,  who  for  hire,  gain,  or  re- 
ward suffers  persons  from  time  to  time  to 
resort  to  a  house,  eta,  by  him  used  and  occu- 
pied, for  the  purpose  of  playing  any  unlaw- 
ful game,  means  that  such  person  shall  be 
liable  for  each  offense.  By  "unlawful 
game,"  as  used  in  this  statute,  is  not  meant 
a  continuing  offense,  which  may  be  repeated 
from  day  to  day  and  in  connection  with  dif- 
ferent Individuals,  and  the  proprietor  \a  lia- 
ble for  each  and  every  offense.  Common- 
wealth V.  Stowell,  50  Mass.  (9  Mete)  572, 
575. 

The  game  of  bowls  and  ninepins  is  an 
"unlawful  game,"  within  Rev.  St  Mass.  c. 
50,  9  17,  which  makes  it  penal  for  any  unli- 
censed person  for  hire  or  reward  to  suffer 
persons  to  resort  to  any  house  or  building 
used  and  occupied  by  him  for  the  purpose  of 
playing  at  billiards,  cards,  or  dice  or  any 
other  unlawful  game.  "The  object  of  the 
statute  was  to  suppress  open  gaming  houses 
of  common  resort,  and  we  think  that  the  Leg- 
islature intended  to  include  the  game  of 
bowls  and  ninepins  in  the  terms  'unlawful 
game.' "  Commonwealth  v.  Goding,  44  Mass. 
(8  Mete.)  130,  181. 

It  \a  not  necessary  that  there  should  be 
gaming  or  betting  in  order  to  render  the 
game  of  ninepins  unlawful,  under  Rev.  St 
c  50,  9  17,  forbidding  unlawful  games,  in- 
cluding ninepins.  Commonwealth  ▼.  Stowell, 
50  Mass.  (9  Mete.)  572,  57a 

The  words  "unlawful  games  at  cards," 
in  an  indictment  for  keeping  a  gambling 
house,  which  charges  the  keeping  of  a  house 
where  unlawful  games  at  cards  were  played, 
is  a  sufficient  specification  of  the  kind  of 
games  permitted.  Commonwealth  ▼.  Crup- 
per, 83  Ky.  (8  Dana)  466. 

A  statute  which  Imposes  a  penalty  npon 
any  person  who  shall  suffer  faro  or  any 


other  unlawful  game  or  games,  at  which 
money  or  any  other  thing  is  won  or  lost,  to 
be  played  in  his  house,  cannot  be  restricted 
in  its  construction  and  operation  to  such 
games  as  have  been  specially  prohibited  or 
designated  as  unlawful,  but  applies  to  and 
includes  all  games  at  which  money  or  prop- 
erty is  lost  and  won,  all  such  games  being 
unlawful.  Vicaro  ▼•  Commonwealth,  35  E^*' 
(5  Dana)  504,  505. 

UNLAWFUL  IMPRISONBfEMT. 

An  imprisonment  is  not  unlawful.  In  the 
sense  of  the  rule  that  habeas  corpus  is  the 
proper  remedy  for  any  unlawful  imprison- 
ment, merely  because  the  process  or  order 
under  which  the  party  is  held  has  been  ir- 
regularly issued  or  is  erroneoua  Bx  parte 
McCullough,  85  Cal.  97,  lOa 

UNLAWFUL  INJURY. 

The  phrase  "unlawful  Injury,"  in  a  stat- 
ute making  it  a  misdemeanor  to  send  any 
letter  threatening  to  do  an  "unlawful  injury" 
to  the  person  or  property  of  another,  is  held 
to  mean  an  injury  resulting  from  an  act  pro- 
hibited by  the  law  of  the  state,  whether  com- 
mon or  statutory.  People  v.  Loveless,  84  N. 
Y.  Supp.  1114,  1115. 

"Unlawful  injury,"  as  used  in  Pen.  Code, 
9  558,  declaring  that  fear,  such  as  will  con- 
stitute extortion,  may  be  induced  by  a  threat 
to  do  an  unlawful  inji^ry  to  the  personal 
property  of  the  Individual  threatened,  should 
be  construed  to  include  a  threat,  by  one  rep- 
resenting himself  to  have  control  of  certain 
striking  employes,  that  unless  the  employer 
paid  him  a  certain  amount  the  employes 
would  not  return  to  work,  whereby  the  em- 
ployer's business  would  continue  to  be  sus- 
pended. People  V.  Barondess,  81  N.  E.  240, 
241,  188  N.  Y.  649. 

UNLAWFUL  INTEBOOUBSB. 

The  words  "unlawful  intercourse"  must 
be  held  in  a  criminal  case  to  be  equivalent 
to  the  words  "adultery"  and  "fornication"; 
and  it  would  add  nothing  to  the  charge  in 
an  indictment  under  U.  S.  Comp.  St.  1901,  p. 
8686,  providing  a  punishment  for  the  com- 
mission of  adultery,  if  the  words  "sexual" 
or  "carnal"  were  used  in  connection  with  the 
words  "unlawful  intercourse."  United  States 
▼.  Griego  (N.  M.)  72  Pac.  20,  21. 

UNLAWFUL  MEANS. 

The  expression  "unlawful  means,"  as 
used  in  Rev.  St  U.  S.  9  5511,  which  provides 
that  it  shall  be  an  offense  for  any  person, 
by  force,  threats,  Intimidation,  bribery,  or 
reward,  or  by  any  other  unlawful  means,  to 
Induce  any  officer  of  election,  eta,  to  violate 
or  refuse  to  comply  with  his  duty,  or  any 
law  regulating  the  same,  means  any  fraudu- 


UNLAWFUL  PURPOSE 


7191 


UNLAWFULLY 


lent  means,  as  well  as  the  means  expressed 
in  the  statute  as  unlawfal.  Any  unlawful 
means  used  to  induce  an  officer  to  make  a 
false  comit  of  the  yotes  cast  at  an  election 
constitute  an  offense  against  the  United 
States  under  this  statute.  The  phrase  "un- 
lawful means"  does  not  embrace  arguments 
of  counsel  or  statements  made  by  parties  in 
good  faith,  believing  them  to  be  true,  and 
which  will  leave  the  mind  of  the  officer  free 
to  exercise  his  unbiased  judgment  United 
States  V.  Watson  (U.  S.)  17  Fed.  145,  149. 

tTNLAWTUL  PURPOSE. 

A  building  is  ''occupied  or  used  for  un- 
lawful purposes,"  within  the  meaning  of  a 
policy  of  insurance  by  the  owner  contain- 
ing a  proviso  that  it  should  be  void  if  occu- 
pied or  used  for  unlawful  purposes,  where 
the  tenant  stored  a  number  of  barrels  of  in- 
toxicating liquors  within  the  building  with 
intent  to  sell  such  liquors  in  it,  and  did  in 
fact  from  time  to  time  sell  the  same  there 
by  retail  without  license,  in  violation  of 
Gen.  St.  c.  86,  SS  28-34,  and  did  not  sell  or 
keep  for  sale  on  the  premises  any  other 
property.  Kelly  v.  Worcester  Mut  Fire  Ins. 
Go.,  97  Mass.  284,  287. 

UNI.AWFUIXT. 

^'Unlawfully"  means  contrary  to  law. 
Anderson  v.  Territory,  18  Pac.  21,  24,  4  N.  M. 
10& 

The  word  "unlawfully"  is  held  to  be 
the  exact  equivalent  of  the  phrase  "contrary 
to  the  form  of  the  statute";  so  that  the  word 
"unlawfully"  need  not  be  used  when  the 
equivalent  phrase  is  used.  State  v.  Tibbetts, 
29  Atl.  979,  86  Me.  189. 

"Unlawfully"  is  defined  by  Webst^  to 
mean  "in  an  unlawful  manner;  in  violation 
of  law  and  right;  illegally."  Whitman  v. 
State,  22  N.  W.  459,  460,  17  Neb.  224. 

The  word  **unlawfully"  always  means 
without  legal  Justification.  Terrell  v.  State, 
86  Tenn.  (2  Pickle)  523,  531.  8  S.  W.  212, 
214. 

The  term  "unlawfully"  Implies  that  the 
act  is  not  done  as  the  law  allows  or  requires. 
State  V.  Lightfoot,  78  N.  W.  41,  42,  107 
Iowa,  344  (citing  State  v.  Massey,  97  N.  C. 
465,  2  S.  E.  445). 

"Unlawfully  detained,"  as  used  in  a  stat- 
ute giving  a  right  to  maintain  the  action  of 
replevin  for  goods  unlawfully  detained, 
implied  merely  a  detention  contrary  to  law, 
and  would  not  extend  the  right  of  action  to 
goods  held  under  color  of  authority  of  law, 
as  by  levy  of  execution.  Hilton  v.  Osgood, 
49  Oona  110,  112. 

The  adverb  "unlawfully,"  used  in  an  in- 
dictment  cliarging   defendant   with    unlaw- 


fully and  feloniously,  with  intent  to  defraud, 
appropriating  certain  moneys  belonging  to 
the  state,  is  equivalent  to,  synonymous  with, 
and  fully  takes  the  place  of  the  adverbial 
phrase  "without  authority  of  law,"  employ- 
ed in  Oomp.  Laws,  S  6698,  subd.  1,  providing 
a  punishment  for  such  an  offense.  State  v. 
Taylor,  64  N.  W.  548,  652,  7  S.  D.  533. 

The  word  "unlawfully,"  as  used  in  Cr. 
Code,  8  8888,  providing  for  the  conviction 
and  punishment  of  any  person  who  unlaw- 
fully, maliciously,  or  negligently  throws  down 
or  breaks  any  fence  or  inclosure  of  another, 
means  that  the  act  was  not  done  by  author- 
ity of  law,  or  that  the  act  was  an  act  which 
the  law  prohibits.  It  is  the  converse  of  "law- 
ful." Wheeler  t.  State,  19  South.  995,  111 
Ala.  2  IS. 

The  word  "^inlawfully,"  as  used  in  an 
indictment,  does  not  vitiate  the  indictment, 
though  the  word  "unlawfully"  is  not  used  in 
the  statute  defining  the  offense.  State  v. 
Bobbins,  66  Me.  324,  827. 

The  word  "unlawfully"  is  not  indispen- 
sable in  an  indictment  against  a  railroad 
corporation  for  erecting  a  nuisance.  The 
words  "wrongfully"  and  "injuriously"  are 
sufficient  State  v.  Vermont  Oent  B.  Co., 
27  Vt  108,  110. 

The  insertion  of  the  word  "unlawfully" 
in  an  indictment  or  complaint  is  necessary 
when  the  statute  uses  it  in  describing  the 
offense,  but  not  necessary  when  the  statute 
omits  the  word;  but  the  word  "unlawfully" 
need  not  be  used  when  the  offense  is  one  at 
common  law.  Still,  it  is  wise  always  to  em- 
ploy the  word  in  charging  the  elements  of 
an  offense,  because  it  negatives  all  legal 
cause  of  excuse  for  the  act  committed.  State 
V.  Skolfield,  29  Atl.  922,  923,  86  Me.  149. 

When  the  word  "unlawfully"  is  not 
made  a  part  of  the  statutory  description  of 
an  offense,  the  use  of  the  word  "unlawfully" 
in  a  criminal  pleading  asserts  only  a  con- 
clusion of  law,  and,  if  the  conclusion  arises 
out  of  the  facts  set  forth.  Its  express  aver- 
ment is  unnecessary;  if  not,  its  omission 
leaves  the  indictment  insufficient  If  the 
language  of  the  indictment  describes  acts  in 
themselves  unlawful,  It  adds  nothing  to  their 
unlawfulness  to  say  they  were  unlawfully 
done.    State  v.  Concord  B.  B.,  50  N.  H.  85,  8G. 

An  indictment  under  Code,  S  985,  subsec. 
6,  prohibiting  the  wanton  and  willful  burn- 
ing of  a  stable,  is  not  affected  by  the  use 
therein  of  the  words  "unlawfully,  ihalicious- 
ly,  or  feloniously"  in  addition  to  the  words 
"wantonly  and  willfully,"  since  the  latter 
words  might  be  regarded  as  surplusage. 
State  V.  Battle,  35  S.  B.  624,  628,  126  N.  C. 
1036. 

The  word  "unlawfully,"  as  used  in  an 
indictment  for  assault  is  a  mere  conclusion 
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of  the  pleader,  and  Is  confined  In  its  appli- 
cation to  the  charge  that  the  accused  did 
commit  an  assault  and  battery.  State  t. 
Smith,  74  Ind.  557,  559. 

"Unlawfully,''  as  used  in  CJode,  8  1062, 
making  it  a  misdemeanor  to  unlawfully  and 
willfully  deface,  damage,  or  injure  any 
house,  may  be  properly  applied  to  the  acts 
of  one  who  forcibly  enters  a  house  legally 
in  the  possession  of  another,  even  though  he 
have  a  better  title  thereto.  "One  does  not 
unlawfully  destroy,  deface,  or  injure  his 
own  property  ordinarily  when  he  has  the 
same  in  his  possession  and  complete  control, 
but  it  is  otherwise  when  it  is  in  the  posses- 
sion of  and  claimed  by  others."  State  y. 
Howell,  12  S.  B.  569,  107  N.  0.  835. 

Where  the  only  specification  of  an  offense 
in  an  affidavit  was  that  accused  "unlaw- 
fully" used  a  certificate  of  citizenship,  know- 
ing that  the  certificate  had  been  unlawfully 
issued,  the  word  did  not  give  any  informa- 
tion as  to  the  nature  of  the  offense.  Whether 
the  use  was  unlawful  or  not  is  a  conclusion 
of  law,  and  to  allege  that  the  use  was  un- 
lawful is  not  to  allege  a  fact  In  re  Cole- 
man (U.  a)  6  Fed.  Cas.  49,  53. 

The  insertion  of  the  word  "unlawfully" 
in  a  complaint  for  the  sale  of  Intoxicating 
liquors  does  not  dispense  with  the  necessity 
of  specifically  alleging  the  elements  requir- 
ed by  the  state  to  constitute  the  crime  char- 
ged against  the  defendant.  (Commonwealth 
V.  Byrnes,  126  Mass.  248,  249  (citing  (>>m- 
monwealth  y.  Hart,  65  Mass.  [11  cmsh.]  180; 
Same  y.  Tuttie,  66  Mass.  [12  Gush.]  502). 

The  term  "unlawful,"  used  in  the  de- 
scription of  an  offense,  is  unnecessary  wher- 
ever the  crime  existed  at  common  law  and 
Is  manifestly  illegal.  It  is  not  necessary  for 
the  indictment  to  charge  that  an  offense  was 
unlawfully  done,  if  the  statute  describing 
the  offense  does  not  use  the  word  ''unlaw- 
ful."   State  v.  Murphy,  43  Ark.  178,  179. 

Battle's  Revisal,  c.  32,  S  116,  provides 
that  no  person,  after  being  forbidden  to  do 
so,  shall  enter  on  the  premises  of  another 
without  a  license,  and  that  if  any  person, 
after  being  forbidden,  so  enter,  he  shall  be 
guilty  of  a  misdemeanor.  Held,  that  the 
omission  of  the  words  "unlawfully"  or  "will- 
fully" in  a  Justice's  warrant  charging  defend- 
ant with  a  violation  of  the  statute  in  enter- 
ing on  another's  land  after  being  forbidden 
is  a  fatal  defect,  the  title  of  the  act  being  to 
prevent  willful  trespasses  to  land.  State  ▼. 
Whitaker,  85  N.  C.  666,  56a 

Falsely  oompared. 

The  words  "willfully,  unlawfully,  and 
feloniously,"  when  used  in  an  indictment  for 
forgery,  though  not  words  of  the  same  im- 
port, have  a  broader  and  more  extensive  sig- 
nification than  the  word  "falsely,"  and  are 


more  than  its  equivalent,  so  that  the  word 
"falsely"  is  not  essential  to  the  vaUdity  of 
the  indictment  State  ▼.  MoKleman,  80  Pac. 
831,  832,  17  Nev.  224. 

Feloniously  disttngulslied. 

The  use  of  the  word  "lulawfully"  in  an 
instruction  relative  to  embezzlement  will  not 
supply  the  place  of  the  word  "feloniously" 
or  "fraudulently,"  since^  while  defendant  may 
have  unlawfully  converted  the  money  to  hia 
own  use,  it  does  not  necessarily  follow  that  he 
did  so  with  a  felonious  or  fraudulent  intent, 
and  unless  he  did  so  with  such  intent  he  is 
not  guilty  of  embezzlement,  although  the  stat- 
ute does  not  in  express  terma  require  that 
there  should  be  a  criminal  intent  State  v. 
Cunningham,  55  S.  W.  282»  287, 154  Ma  161. 

"Feloniously"  is  a  word  of  far  broader 
and  more  criminal  meaning  than  the  word 
"unlawfully."  An  act  cannot  be  felonious- 
ly and  not  unlawfully  done,  but  it  may  be 
unlawfully  done  without  being  feloniously 
done.  Weinzorpflin  v.  State  (Ind.)  7  Blackf. 
186,  195;  Shinn  v.  State,  68  Ind.  423,  425. 

In  Territory  v.  Miera,  1  N.  M.  887,  Chief 
Justice  Benedict  says:  "By  using  the  word 
•unlawfully'  in  Act  1897,  a  80,  relating  to 
felonious  assault,  the  Legislature  intended  to 
discriminate  between  acts  of  violence  which 
may  be  lawful  and  those  which  are  not  The 
word  'feloniously*  in  an  indictment  cannot 
be  used  to  supply  the  omission  of  the  word 
'unlawfully,'  because  the  statute  specially 
provides  that  assaults  may  be  committed  in 
defense  of  persons  or  property."  Territory 
▼.  Armijo,  87  Pac.  1117,  1119,  7  N.  M.  571. 

niesally  synonymous. 

The  word  "unlawfully"  is  synonymous 
with  the  word  "illegally."  State  v.  Haynorth, 
35  Tena  (8  Sneed)  64,  65. 

Knowingly  distlngnlal&ed* 

See,  also,  "Knowinigly.'* 

Where  a  statute  provides  that  to  con- 
stitute an  offense  the  act  must  be  done 
knowingly,  an  indictment  charging  the  act 
as  done  unlawfully  is  insufilclent  inasmuch 
as  the  word  "unlawfully"  neither  compre- 
hends nor  is  equivalent  in  meaning  to  the 
word  "knowingly."  Tynes  v.  State^  17  Tex. 
App.  128,  12a 


Malioionslyt    wantonly, 
oompared. 


and    willfully 


An  act  may  be  unlawful,  and  so  Involve 
legal  responsibility,  without  being  either 
willful  or  malicious,  or  it  may  be  both  un- 
lawful and  willful,  without  being  malicious. 
The  three  terms  are  frequently  found  in 
statutes,  and  often  all  together.  They  con- 
stitute an  ascending  scale  in  culpability — a 
legal  climax.  Malicious  imports  an  addi- 
tloual  aj^gravatlon  in  guilt,  and  ill  desert 
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in  the  lawHi  regard,  beyond  the  other  two 
combined.  State  ▼.  Alexander  (S.  01)  14 
Rich.  Law,  247,  258. 

The  words  "nnlawfully,"  •Villfully,'* 
and  "maliciously,"  in  a  statute  pnnishlng  ma- 
licious trespass,  are  not  synonymous,  and 
were  not  Intended  to  express  the  same  idea. 
They  each  haye  a  different  signification,  and 
import  different  degrees  of  guilt  An  act 
may  be  unlawful,  and  so  involve  legal  re- 
sponsibility, without  being  either  willful  or 
malicious,  or  it  may  be  both  unlawful  and 
willful  without  being  malicious.  State  ▼• 
Toney,  16  S.  G.  409,  412. 

The  word  ••unlawfully"  does  not  import 
wanton  and  malicious  manner.  State  t. 
Harwell,  40  S.  B.  4a  129  N.  a  550. 

The  use  of  the  words  ••willfully  and  un- 
lawfully" in  an  indictment  is  not  sufficient 
to  charge  malice.  State  y.  Lightfoot,  78  N. 
W.  41,  42,  107  Iowa,  344. 

"Unlawfully,"  as  used  in  Crlm.  Code  Neb. 
i  17,  providing  for  the  punishment  of  any 
person  who  shall  unlawfully  assault  or 
threaten  another,  is  equivalent  to  •Villfully 
and  maliciously,"  as  used  in  an  information 
alleging  that  defendant  did  willfully  and  ma- 
liciously make  an  assault  upon  another. 
Hodgkins  y.  State,  54  N.  W.  86,  86  Neb.  160. 

^Unlawfully"  Is  not  synonymous  with 
••willfully."  ••Unlawfully  doing  a  thing  is 
not  synonymous  with  willfully  doing  it  A 
man  may  do  many  things  willfully  which  are 
not  unlawful,  and  he  may  do  many  things 
unlawfully  which  are  not  willfully  done." 
State  y.  Hussey,  60  Me.  410,  411,  11  Am. 
Rep.  206;  State  v.  Townsell,  50  Tenn.  (8 
Heisk.)  6,  7;  Jones  y.  State,  9  Tex.  App.  178, 
179. 

The  term  ••unlaw^FuUy,"  as  used  in  an 
Indictment  charging  that  an  act  was  unlaw- 
fully done,  does  not  mean  that  it  was  wan- 
tonly and  willfully  done.  State  v.  Massey,  2 
8.  SL  445,  446,  97  N.  O.  465. 

An  indictment  charging  that  one  did  un- 
lawfully and  willfully  resist  an  officer  in 
serving  process  is  not  sufficient  under  Oode, 
9  4899,  declaring  a  punishment  if  one  know- 
ingly and  willfully  make  such  resistance; 
•Ttnowingly"  not  being  synonymous  with 
••willfully,"  and  its  omission  not  being  sup- 
plied. Seymour  y.  G.  Aultman  &  Co.,  80 
N.  W.  401.  109  Iowa,  297. 

••Unlawfully,"  as  used  in  an  indictment 
charging  that  the  defendant  feloniously  and 
unlawfully  did  set  fire  to,  bum,  and  con-  i 
sume  a  certain  barn,  is  not  equivalent  to  the 
words  ••willfully  and  maliciously,"  as  used 
in  the  statute  on  which  the  prosecution  is 
based,  which  makes  it  criminal  to  willfully 
and  maliciously  bum,  eta  State  y.  Oove, 
84  N.  EL  510,  5ia 


Th^  word»  **nnlawfully,  maliciously,  and 
feloniously,"  in  an  indictment  for  wounding 
less  than  mayhem,  are  not  equivalent  to 
"willfully  and  maliciously,"  employed  in  the 
statute  relating  to  the  offense,  and  the  words 
••unlawfully  and  feloniously"  will  not  sup- 
ply the  place  of  "willfully."  State  v.  Robin- 
son, 28  South.  1002,  1003,  104  La.  224. 

The  words  ••unlawfully  and  feloniously," 
as  used  in  an  indictment  charging  that  the 
defendant  unlawfully  and  feloniously  did 
set  fire  to,  burn,  and  consume  a  certain  bam, 
are  not  equivalent  to  the  words  ••willfully 
and  maliciously,"  as  used  in  the  statute  on 
whioh  the  prosecution  is  based,  which  makes 
it  criminal  to  ••willfully  and  maliciously" 
bum,  etc.    State  v.  Gove,  84  N.  H.  510,  516L 

Wrongfully    dUtingnished* 

The  words  "wrongfully"  and  "unlaw- 
fully" are  not  synonyms  or  equivalents  of 
each  other,  nor  convertible  terms;  so  that 
under  a  statute  authorizing  an  action  for 
personal  property  which  has  been  wrong- 
fully taken  or  unlawfully  detained,  it  is 
held  that  an  allegation  that  the  property 
was  wrongfully  detained  was  not  sufficient 
Louisville,  B.  &  St  L.  Ry.  CJo.  v.  Payne,  2  N. 
B.  582,  584,  108  Ind.  188;  HUton  y.  Osgood. 
49  Conn.  110,  112. 

UHLAWFUIXY  OABBTINO. 

The  Texas  statute  prohibiting  the  car- 
rying of  a  pistol  refers  only  to  a  carrying 
for  purposes  other  than  transportation,  and 
where  the  owner  of  a  pistol  merely  carries  it 
home  from  the  place  where  it  was  purchased, 
or  from  a  shop  where  it  had  been  repaired, 
such  action  did  not  constitute  an  unlawful 
carrying.  Pressler  y.  State^  19  Tez.  App.  52, 
58,  58  Ant  Rep.  888. 


UNLESS. 

"Unless  it  appears,"  as  used  in  Gen.  St 
c.  92,  §  25,  declaring  that  when  a  testator 
omits  to  provide  for  any  of  his  children,  they 
shall  take  a  share,  unless  otherwise  provided 
for,  or  ••unless  it  appears"  that  the  omission 
was  intentional,  implies  that  the  burden  of 
proof  is  on  those  who  would  make  such  in- 
tention appear.  Ramsdill  y.  Wentworth,  106 
Mass.  820. 

The  words  ••unless  other  damage  occur," 
as  contained  in  a  provision  of  a  tornado  in- 
surance policy  that  the  company  shall  not 
be  liable  for  loss  from  hail  or  blowing  down 
of  chimneys,  shingles,  etc.,  unless  other  dam- 
age occurs,  refer  to  damage  occurring  from 
the  thing  insured  against  namely,  wind- 
storms, and  are  operative  when  the  wind  has 
damaged  the  building  over  and  above  the 
blowing  down  of  chinmeys,  etc.    Holmes  v. 
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Phoenix  Ins.  Go.  (U.  S.)  98  Fed.  240,  241,  89 
O.  G.  A.  46,  47  L.  R.  A.  308. 

An  oil  lease,  .which  reqoired  certain 
wells  to  be  completed  within  a  stated  time, 
contained  the  following:  "In  case  no  well 
is  completed  within  30  days  from  this  date, 
then  this  grant  shall  become  null  and  void, 
unless  the  second  party  shall  pay  the  first 
party  $30.00  each  and  every  month  in  ad- 
vance while  such  completion  is  delayed." 
It  was  held  that  this  clause  beginning  with 
"unless"  gave  the  lessee  the  option  by  mak- 
ing such  payment  to  continue  the  lease  in 
force  to  the  end  of  the  term  without  com- 
pleting the  first  well,  or,  upon  failure  to 
make  such  payment,  allow  the  lease  to*  be- 
come null  and  void  at  the  end  of  30  days 
after  the  date  of  the  lease;  that  it  did  not 
constitute  a  promise  or  obligation  to  pay 
rental,  and  no  action  would  lie  for  its  breach. 
Van  Btten  ▼.  Kelly,  64  N.  B.  560,  562,  66 
Ohio  St  605. 

As  except. 

The  primary  meaning  of  "unless"  is 
"unloosened  from";  it  has  the  force  of  "ex- 
cept"; so  what  follows  in  the  sentence  after 
the  word  "unless"  is  excepted  or  unloosen- 
ed from  what  went  before  it  As  used  in 
Ck>de,  8  216,  providing  that  the  officer  shall 
not  be  bound  to  keep  the  property  levied 
upon  unless  the  plaintiff,  on  demand,  shall 
indemnify  him,  though  negative  in  form, 
conveys  an  affirmative  meaning,  namely, 
that,  if  the  claim  is  made  as  provided,  it 
shall  be  valid  against  him.  Manning  v. 
Keenan,  73  N.  Y.  46,  56,  57. 

It  is  said  in  Manning  v.  Keenan,  73  N. 
Y.  45,  56,  that  the  word  'Unless"  has  the 
force  of  the  word  "except";  its  primary 
meaning  is  unloosened  from ;  so  what  follows 
In  the  sentence  after  the  word  "unless"  is 
excepted  or  unloosened  from  what  went  be- 
fore it  Such  a  form  of  expression  in  a  stat- 
ute sometimes  amounts  to  an  affirmative 
enactment  and  in  fact  proprio  vigore,  con- 
fers all  that  is  excepted  from  a  negative 
or  restrictive  provision.  Nor  are  instances 
lacking  in  enactments  where  it  is  manifest 
that  by  the  expression  of  matter  under  the 
lead  of  the  word  ••unless"  it  was  meant  to 
affirm  the  contrary  of  what  was  previously 
stated.  As  used  in  the  constitutional  pro- 
vision that  no  county  seat  shall  be  removed 
unless  a  majority  of  the  qualified  electors  of 
the  county  vote  therefor,  the  lawmaking 
power  is  directed  that  it  may  not  authorize 
by  law  the  thing  to  be  done  upon  a  less 
vote  than  of  a  majority.  Alexander  v.  Peo- 
ple, 2  Pac.  894,  899,  7  Colo.  155. 

The  word  "unless"  means  the  same  as 
••except"  so  that  the  words  as  used  in  a 
policy  free  from  average,  unless  general,  can 
never  mean  to  leave  the  insurers  liable  to 
any  particular  average.  Wilson  y.  Smith,  8 
Burr.  1550,  1556. 


"Unless"  has  the  same  force  as  ''ex- 
cept" as  used  in  Rev.  Laws,  pp.  395,  396, 
I  4^  concerning  promissory  notes,  providing 
that  a  plaintiff  shall  allow  all  just  set-offs 
or  discounts,  not  only  against  himself,  but 
against  the  assignor  of  such  note,  before 
notice  of  such  assignment  shall  have  been 
given  to  the  defendant,  unless  it  shall  be 
expressed  in  said  note  that  the  said  sum 
therein  mentioned  shall  be  paid  without  de> 
falcation  or  discount;  and  the  meaning  of 
the  whole  member  is  the  same  as  if  it  read,, 
"excepting  from  the  operation  of  this  provi- 
sion such  notes  as  are  drawn  payable  with- 
out defalcation  or  discount"  Youngs  v.  Lit- 
tle, 15  N.  J.  Law  (3  Green)  1,  15. 

"Unless,"  as  used  in  Civ.  Ck>de,  8  1395, 
providing  that  the  kindred  of  the  half  blood 
inherit  equally  with  those  of  the  whole  blood 
unless  the  inheritance  came  to  the  intestate 
by  descent  devise,  or  gift  of  some  one  of  his 
ancestors,  in  which  case  all  those  who  are 
not  of  the  blood  of  such  ancestor  must  be 
excluded  from  such  inheritance,  is  equiva- 
lent to  ''except"  and  is  here  used  to  intro- 
duce an  exception  to  the  right  of  the  half 
blood.  In  re  Pearson's  Estate,  42  Pac.  960, 
962,  110  Cal.  524;  In  re  Smith's  Estate,  63 
Pac.  729,  730,  131  Gal.  433,  82  Am.  St  Rep. 
358. 

Rev.  St  c.  92,  8  4,  enacts  that  kindred 
of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood  in  the  same  degree, 
unless  the  inheritance  came  to  the  intestate 
by  descent  devise,  or  gift  of  some  one  of  his 
ancestors,  in  which  case  all  those  who  are 
not  of  the  blood  of  such  ancestor  shall  be 
excluded  from  such  inheritance.  Held,  that 
the  word  "unless"  did  not  establish  a  gen- 
eral rule  of  inheritance,  but  meant  merely 
to  provide  for  a  particular  exception  to  the 
right  of  children  of  the  half  blood  in  the 
previous  clause,  and  the  person  who  is  next 
of  kin  of  the  full  blood  of  the  intestate  takes 
the  inheritance,  though  not  of  the  blood  of 
the  ancestor  from  whom  it  came  to  such  in- 
testate.   Gramer's  Appeal,  43  Wis.  167,  178. 


UNLIQUIDATED. 

Not  ascertained  in  amount;  not  deter- 
mined; remaining  unassessed  or  unsettled; 
as  unliquidated  damages.    Black,  Law  Diet 


UNIilQUIDATED  ACCOUIIT. 

•There  is  no  element  of  an  open  or  on- 
liquidated  account  in  the  indebtedness  of  one 
tenant  in  common  to  his  co-tenant  for  rents 
collected.  It  is  more  in  the  nature  of  an 
action  for  money  had  and  received  by  one 
person  to  the  use  of  another,  or  that  of  an 
implied  trust  rather  than  an  express  trust'*' 
Hairston  v.  Sumner,  17  South.  709,  106  Ala.. 
381, 
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XJKtJQVIDATED  dUAXMm 

"An  nnllqnidated  claim  It  one  wMch  one 
of  the  parties  to  the  contract  cannot  alone 
render  certain."  Ives  ▼.  Sapenriaors  of  Jef- 
ferson Ck>.,  18  Wla.  lee,  168. 

The  term  ^^unliquidated  claim**  may  he 
properly  used  to  designate  a  claim  in  refer- 
ence to  which  the  holder,  in  order  to  obtain 
a  settlement,  must  bear  some  further  burden 
in  order  to  have  the  amount  so  fixed  that 
the  debtor  is  bound  thereby.  This  is  always 
the  case  when  a  creditor's  claim  rests  upon 
a  quantum  meruit  Chicago,  M.  &  St  P.  R. 
Co.  T.  Clark  (U.  S.)  02  Fed.  868»  976,  35  C. 
0.  A.  120. 

Rev.  St  18d9,  8  5854,  provides  that  no 
costs  shall  be  recovered  in  any  action  against 
a  dty  of  the  third  class  on  any  unliquidated 
claim  unless  there  has  been  presented  to  the 
council  a  statement  in  writing  with  full  ac- 
count of  the  items  and  verified  as  correct, 
reasonable,  and  just  Held,  that  the  phrase 
''unliquidated  claim,**  in  the  connection  in 
which  it  is  used  in  the  statute,  does  not  In- 
clude actions  ex  delicto.  Haggard  v.  City  of 
Carthage,  67  8.  W.  567,  168  Mo.  129. 

Where  a  defendant  rightfully  received, 
but  wrongfully  retained,  money  belonging  to 
the  plaintiff,  the  claim  therefor  Is  neither 
uncertain  nor  unliquidated.  It  can  be  pre- 
cisely ascertained  by  a  mathematical  calcu- 
lation, and  does  not  depend  upon  the  evi- 
dence of  witnesses.  Therefore,  under  a  stat- 
ute providing  that,  if  the  plaintiff's  cause 
of  action  be  a  claim  for  unliquidated  or  un- 
certain damages,  the  defendant  shall  not  be 
permitted  to  set  off  any  debt  due  him  by  the 
plaintiff,  such  a  claim  is  subject  to  set-off. 
Jones  V.  Hunt,  12  S.  W.  832,  833,  74  Tex. 
657. 

UH1JCQUIBATED  DAMAGES. 

The  term  '^unliquidated  damages"  ap- 
plies to  cases  of  tort  and  to  cases  upon  a 
quautum  meruit  for  goods  sold  and  delivered 
or  services  rendered.  The  damages  in  such 
a  case  are  an  uncertain  quantity,  depending 
upon  no  fixed  standard.  While  it  is  said  a 
demand  is  unliquidated  if  one  party  alone 
cannot  make  it  certain  and  when  it  caunot 
be  made  certain  by  mere  calculation,  yet 
the  allowance  of  interest  as  damages  is  not 
dependent  on  this  rigid  test  Cox  v.  Mc- 
Laughlin, 18  Pac.  100,  104,  76  Cal.  60,  9  Am. 
St  Rep.  164. 

As  the  amount  of  damages  liable  for 
breach  of  a  contract  to  sell  a  note  at  less 
than  its  face  value  is  presumptively  the  dif- 
ference between  sudi  face  value  and  the 
agreed  price,  a  claim  based  on  such  a  breach 
Is  not  one  for  unliquidated  damages,  for 
which  an  attachment  can  issue  under  the 
statute.  Dlrickson  t.  Showell,  28  AtL  896, 
897,  79  Md.  49. 
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JIKUQVIDATED  DEBT. 

An  unliquidated  debt  Is  one  which  one 
of  the  parties  alone  can  render  certain  aa 
to  what  is  due  and  how  much  is  due.  Clark 
V.  Button,  69  Ul.  521,  523  (citing  Bouvier). 


UNUQUIDATED  DEMAHD. 

A  demand  is  not  liquidated,  even  though 
it  appears  that  something  is  due,  unless  it 
appears  how  much  is  due;  and  when  it  is 
admitted  that  one  of  two  specific  sums  is 
due,  but  there  is  a  genuine  dispute  as  to 
which  is  the  proper  amount,  the  demand  is 
"unliquidated,"  within  the  meaning  of  that 
term,  as  applied  to  the  subject  of  accord  and 
satisfaction.  Nassoly  v.  Tomliuson,  42  N.  E. 
715,  716,  148  N.  Y.  326,  51  Am.  St  Kep.  695. 


UNLIVERY. 

"Unlivery"  is  a  term  used  in  the  mari- 
time law  to  designate  the  delivery  of  the 
cargo  at  the  place  where  it  is  to  be  properly 
delivered.  The  Two  Catherines  (U.  8.)  24 
Fed.  Cas.  424,  429. 


UNLOAD. 

A  contract  for  the  carriage  of  cattle^ 
which  recited  that  plaintiff  should  "load  and 
unload'*  the  cattle  at  his  own  risk,  meant 
unloading  at  the  terminus  of  transportation; 
and  hence,  where  the  cattle  were  detained 
by  a  snowstorm,  and  could  have  been  unload- 
ed by  constructing  a  platform,  which  the 
carrier  declined  to  do,  and  they  remained 
in  the  cars  24  hours  and  were  injured,  the 
carrier  was  liable,  if  the  injury  was  attribu- 
table to  the  failure  to  construct  the  platform, 
and  unload  the  cattle.  Penn  v.  Buffalo  &  E. 
R.  Co.,  49  N.  Y.  204,  209,  10  Am.  Bep.  355. 


UNMANUFACTURED. 

The  term  "raw  or  unmanufactured  arti- 
cle not  enumerated  or  provided  for,"  in  the 
McKinley  tariff  act,  fixing  a  duty  on  such  ar- 
ticles at  10  per  cent,  was  construed  not  to 
include  natural  gas,  which  was  held  to  be 
a  "crude  mineral,"  within  the  meaning  of 
the  latter  term  in  the  Free  List  United 
States  V.  Buffalo  Natural  Oas  Fuel  Co.,  78 
Fed.  110,  112,  24  C.  C.  A.  4. 

Staves  for  pipes,  hogsheads,  and  other 
casks  were  not  free  from  duty,  under  the 
reciprocity  treaty  of  1854  between  the  United 
States  and  Great  Britain,  by  which  timber 
and  lumber  of  all  kinds,  round,  hewed,  or 
sawed,  unmanufactured  in  whole  or  in  part 
were  to  be  admitted  free  of  duty.  United 
States  V.  Hathaway,  71  U.  S.  (4  Wall.)  404,. 
408,  18  L.  Ed.  395. 
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UNMARRIED. 

The  term  "any  unmairled  woman,"  as 
osed  in  the  statute  proylding  that  such  a 
woman  may  Institute  a  bastardy  proceeding, 
is  broad  enough  to  Include  idiots  and  luna- 
tics. But  it  is  evident  from  the  language 
employed  in  the  same  connection  that  only 
rational  beings  were  within  the  contempla- 
tion of  the  Legislature.  She  is  to  begin  the 
prosecution  only  by  making  a  complaint  on 
oath,  so  that  only  those  who  understand  the 
binding  force  of  an  oath  and  are  capable  of 
giving  testimony  are  within  the  spirit  and 
intent  of  the  act  State  v.  Jehlik  (Kan.)  71 
Pac.  572,  573,  61  L.  R.  A.  265. 

The  word  "unmarried,"  as  used  in  Ck>mp. 
St  87,  I  1,  declaring  that  on  complaint  made 
before  a  justice  of  the  peace  by  an  unmar^ 
ried  woman  who  shall  hereafter  be  deliv- 
ered of  a  bastard  child,  or  being  pregnant 
with  a  child  which,  if  bom,  may  be  a  bast- 
ard, accusing  on  oath  any  person  of  being 
the  father  of  said  child,  the  Justice  shall 
issue  his  warrant,  etc.,  does  not  refer  to 
the  mother's  status  at  the  time  of  making 
the  complaint  in  bastardy,  but  refers  only 
to  the  status  at  such  time  as  will  affect  the 
question  of  the  legitimacy  of  the  child  or  the 
liability  of  the  husband  to  support  it  Park- 
er ▼.  Nothomb,  91  N.  W.  805,  896,  65  Neb. 
306. 

As  never  IuitIiic  manied. 

"Unmarried"  means  not  married;  hav- 
ing no  husband  or  wife;  and  as  used  in  2 
Rev.  St  p.  64,  8  44,  providing  that  a  will 
executed  by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent  marriage, 
is  a  woman  not  in  the  state  of  marriage  and 
does  not  apply  to  a  woman  who  was  di- 
vorced after  the  execution  of  the  will,  and 
subsequently  married  again.  In  re  Burton's 
Will,  25  N.  Y.  Supp.  824,  826,  4  Misc.  Rep. 
512  (citing  In  re  Kaufman,  131  N.  Y.  620^ 
30  N.  B.  242,  15  U  R.  A.  292). 

The  ordinary  meaning  of  the  word  "un- 
married" is  never  having  been  married;  so 
that  a  legacy  to  the  unmarried  daughters  of 
the  testator  cannot  be  claimed  by  a  daughter 
who  was  a  widow  at  the  death  of  the  testa- 
tor. Hall  V.  Robertson,  21  Eng.  Law  &  Bq. 
504;   Maberly  v.  Strode,  3  Ves.  450,  454. 

"Unmarried."  as  used  in  a  will  wherein 
the  testator  gave  to  a  daughter,  if  she  should 
survive  her  mother  and  be  still  unmarried, 
a  certain  imity,  etc.,  means  never  having 
been  married.  In  re  Thlstlethwayte's  E3s- 
tate,  81  Eng.  Law  &  Bq.  547,  548. 

"Unmarried,"  as  used  in  a  will  devising 
realty  to  several  devisees  jointly,  which  on 
the  death  of  either  unmarried  should  go  to 
the  survivor  or  survivors  of  them,  means 
without  ever  having  been  married.  Frail  v. 
Oarstairs,  58  N.  E.  401,  403,  187  IlL  310. 


Rev.  St  c.  61,  8  5,  provides  that  a  mar- 
ried woman  should  not  be  a  competent  wit- 
ness, "except  in  cases  where  the  wife  would, 
if  unmarried,  be  plaintiff  or  defendant" 
Held,  that  the  words  of  the  exception  did 
not  have  reference  to  cases  where  the  wife 
was  subsequently  divorced,  or  where  hex 
husband  had  died,  but  simply  to  cases  where 
the  proposed  witness  has  never  been  mar^ 
ried,  where  the  controversy  does  not  concern 
a  right  resulting  from  the  marriage.  Smith 
V.  Long,  106  111.  485,  486. 

"Unmarried"  does  not  necessarily  mean 
that  the  person  was  never  married,  and  an 
examination  to  show  a  settlement  by  hiring 
service,  stating  that  the  paup»  was  "single 
and  unmarried,"  but  not  stating  that  he  had 
no  chUd  or  children,  was  not  sufficient  Re- 
gina  V.  Wyondham,  2  Adolph.  ft  B.  541,  544. 

The  word  "unmarried"  originally  and 
ordinarily  means  never  having  been  married. 
But  the  term  is  a  w<»rd  of  flexible  meaning, 
and  slight  drcumstances  will  be  sufficient  to 
give  the  word  its  other  meaning  of  not  having 
a  husband  or  wife  at  the  time  in  question. 
Peters  v.  Balke,  48  N.  B.  1012,  1014,  170  IlL 
304;  Muller  v.  Balke,  47  N.  B.  355,  357, 166 
111.  150;  Frail  v.  Carstairs,  58  N.  B.  401,  403, 
187  111.  810. 

"Unmarried,"  as  used  In  Rev.  St  c.  6, 
art  8,  tit  1,  providing  that  "a  will  executed 
by  an  unmarried  woman  shall  be  deemed 
revoked  by  her  subsequent  marriage,"  refers 
to  a  woman  who  is  not  in  a  state  of  marriage, 
and  includes  a  widow.  In  re  Kaufman's 
Will,  80  N.  B.  242,  248,  180  N.  Y.  620,  15  U 
R.  A.  292  (affirming  16  N.  Y.  Supp.  118,  61 
Hun,  331). 

The  term  "unmarried,"  in  a  will  provid- 
ing that  if  at  any  time  there  should  be  but 
one  unmarried  daughter  of  testator,  she 
should  receive  the  whole  income  of  certain 
property,  was  construed  to  include  a  widowed 
daughter.  In  reaching  such  conclusion  the 
court  said:  'The  appellants  contend  that  the 
ordinary  meaning  of  the  word  'unmarried' — 
i.  e.,  never  having  been  married — should  be 
given,  and  our  attention  has  been  called  to 
the  case  of  Dalrymple  v.  Hall,  16  Gh.  Div. 
717,  wherein  it  was  held,  as  stated  in  the 
headnote,  that  in  the  absence  of  context 
showing  a  contrary  intention,  the  word  'un- 
married' must  be  considered  according  to  Its 
ordinary  or  primary  meaning,  as  never  havr 
ing  been  married,  and  therefore  a  gift  to  the 
children  of  B.  did  not  take  effect,  he  being  a 
widower.  That  case,  however,  is  equal  in 
authority  for  holding  that  where  the  context 
does  show  a  different  intention,  the  word 
^unmarried'  should  not  be  defined  as  never 
having  been  married."  It  was  held  in  the 
case  at  bar  that  the  will  showed  a  clear  in- 
tention on  the  part  of  testator  that  the  term 
included  widowed  daughters  as  well  as 
daughters  who  had  never  been  married.    In 
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re  Oakley,  74  N.  T.  Svpp.  206^  206,  67  App. 
Dlv.  483. 

The  word  '^mmarrled,'*  u  naed  in  a  will 
whereby  the  testator  bequeathed  his  residu- 
ary estate  to  his  unmarried  nieces,  includes 
nieces  who  had  been  married,  but  who  were 
widows  at  the  time  of  the  testator's  death. 
In  re  Conway's  Estate,  6  Pa.  Dist  B.  332, 
384. 

JUXMAXBJED  PERSOH. 

"Person"  meaning  human  being,  as  in> 
eluding  body  and  mind,  a  man,  woman,  or 
child,  an  Individual,  the  use  of  the  words  "un- 
married person**  in  an  indictment  does  not 
show  whether  the  unmarried  person  was  man 
or  woman;  but  as  used  in  an  indictment  for 
seduction  it  will  be  held  to  mean  an  unmar- 
ried woman.  State  t.  Olson,  77  M.  W.  832, 
333,  108  Iowa,  667. 


UNMOLESTED. 

In  an  instruction  in  relation  to  the  ac- 
quisition of  a  right  of  way  by  prescription, 
the  court  charged  that  "if  you  conclude  that 
this  way  has  been  traveled  unmolested  for 
20  years  in  one  place,  then  the  public  has 
acquired  the  right  to  use  or  travel  it"  The 
word  "unmolested"  is  about  tantamount  to 
the  idea  of  an  adverse  use,  especially  when 
used  in  connection  with  the  words  "continu- 
ously for  20  years."  Earle  ▼•  Poat,  41  8.  B. 
525,  530,  63  a  a  439. 


UNNECESSARILY. 

An  act  is  '^unnecessarily^  done  when 
done  outside  of  the  usual  course  of  business 
pertaining  to  the  subject  Purdy  t.  I^ynch, 
40  N.  B.  282,  235,  145  N.  Y.  462. 


UNNECESSARY. 

"Unnecessary**  is  equivalent  to  «*need]ese- 
ly."  Beopple  v.  Illinois  Cent  B.  Co.,  58  a 
W.  231,  234,  104  Tenn.  420. 


TOITEOESSART  DEULT. 

A  delay  by  a  common  carrier,  in  trans- 
porting freight  of  24  hours,  at  a  statiou  on 
the  way,  is  an  unnecessary  delay,  unless  ex- 
plained and  excused  by  eometblDg  which  the 
law  recognizes  as  sufficient  The  excuse  that 
the  company  needed  its  rolling  stock  for  the 
purpose  of  carrying  passengers  is  not  a  suffi- 
cient excuse.  Ormsby  ▼.  Union  Pac.  B.  Co. 
(U.  S.)  4  Fed.  706,  707. 

rniTEOESSABT  FOBCOL 

"Unnecessary  force,"  as  used  when  speak- 
ing of  a  course  of  conduct  by  one  person 


toward  another  whi^  would  eonstltnte  a 
cause  <tf  dvil  action,  is  generally  synonymous 
with  wanton  or  malicious  force.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Gants,  17  Pac  64,  64,  38 
Kan.  608,  6  Am.  8t  B^.  780. 

mrmsoEssABY  Eosa 

The  term  ''unnecessary  loss,**  in  a  con« 
tract  whereby  one  party  was  to  harvest  de- 
fendant's grain  in  a  thorough  and  farmerlike 
manner,  without  waste  or  unnecessary  loss, 
cannot  be  construed  to  mean  any  loss  which 
it  would  be  possible  to  avoid  by  the  greatest 
possible  care  and  diligence  and  by  the  best 
possible  appliances.  The  contract  in  provid- 
ing that  one  or  more  harvesters  should  be 
used,  provided  the  test  of  due  diligence;  and 
if  the  condition  of  the  grain  made  the  use 
of  more  than  one  harvester  necessary  for  its 
proper  preservation,  an  obligation  to  use  more 
than  one  arose.  Turner  v.  Kearney,  116  Cal. 
62,  66,  47  Pac.  866,  867. 

UH NE0E8SABY  NOISE. 

"Unnecessary  noise,"  as  used  in  a  com- 
plaint alleging  that  while  the  plaintiff  waa 
detained  by  a  train  at  a  railroad  crossing, 
another  train  came  up  suddenly  behind  the 
first  train  and  to  the  crossing,  and,  by  making 
a  great  and  "unnecessary  noise"  from  a  con- 
cealed position,  caused  plaintiff's  horse  to  run 
away  and  injure  him,  is  equivalent  to  saying 
noise  was  needlessly  made.  Beopple  v.  Illi- 
nois Cent  R.  Ca,  58  8.  W.  231,  234,  104  Tenn. 
420. 

Quietly  working  within  a  closed  church 
on  the  Sabbath  day,  on  the  benches  therein, 
is  not  making  an  "unnecessary  noise  within 
the  corporate  limits  •  •  •  calculated  to 
disturb  the  peace,  quiet  or  good  order  of  the 
dty,'*  within  the  municipal  ordinance  pen- 
alizing such  offense,  the  work  in  question  not 
being  itself  of  such  a  character  or  causing 
such  noise  as  would  ordinarily  disturb  any 
citizen,  the  only  disturbance  occasioned  aris- 
ing from  the  fact  that  it  was  done  on  th& 
Sabbath.  Keck  v.  City  of  Galnsvllle,  25  S.  E^ 
559,  08  Ga.  423;  McCutcheon  v.  Same,  Id. 

UNNECESSARY  PBOIJXITT. 

In  construing  the  statute  permitting  all 
matters  of  defense  to  be  given  in  evidence 
under  the  general  issue  on  the  defendant's 
filing  a  notice  of  all  matters  in  avoidance 
and  of  any  defense,  "stating  in  general  terms, 
and  without  unnecessary  prolixity,  and  in  a 
manner  Intelligible  to  a  person  of  ordinary 
understanding,  the  true  ground  and  substance 
of  the  defense  relied  upon,"  the  court  said: 
"The  expression  'in  general  terms'  (concise- 
ly; comprehensively)  and  the  expression  'with^ 
out  unnecessary  prolixity*  (L  e.,  unnecessary 
minuteness  of  detail),  is  unmeaning,  for  that 
is  equally  a  fault  in  a  special  plea,  although. 
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Qot  demurrable  in  either;  and  the  expression 
Intelligible  to  a  person  of  ordinary  und»- 
standing*  evidently  refers  to  the  kind  of  lan- 
guage, and  was  doubtless  intended  to  pre- 
vent the  use  of  technical  phrases.  They  all 
refer  to  the  manner  of  stating  the  defense, 
and  do  not  excuse  an  omission  of  substance." 
Merrill  y.  Everett,  38  Conn.  40,  48. 

UNOBSTRUCTED. 

"Unobstructed"  means  free  from  obsta- 
cles or  impediments  which  check,  hinder,  or 
retard  passage;  and  a  patent  specification 
calling  for  an  ink  reservoir  **open  and  unob- 
structed'* at  the  lower  end  is  not  infringed  by 
the  use  of  a  penholder,  in  the  bottom  of  the 
reservoir  of  which  is  screwed  a  perforated 
nozzle,  through  which  the  ink  is  conducted  to 
the  pen.  Sackett  v.  Smith  (U.  S.)  42  Fed.  846, 
852. 

UNOCCUPIED. 

As  commonly  used  and  understood,  the 
word  "occupation**  is  synonymous  with  "pos- 
session.** According  to  Webster,  occupancy  is 
the  act  of  taking  or  holding  possession,  and 
"occupy**  means  to  take  possession;  to  hold 
or  keep  for  use;  and  a  dwelling  house  will  be 
deemed  unoccupied,  within  an  insurance  pol- 
icy providing  that  the  same  should  be  void 
if  the  premises  became  unoccupied,  where  the 
tenant  commenced  to  move  out,  and  had  re- 
moved most  of  his  furniture  and  all  of  his 
family  from  the  house,  leaving  no  one  in  it 
at  the  time  the  fire  took  place.  Wait  v. 
Agricultural  Ins.  Co.  (N.  Y.)  13  Hun,  371, 
378. 

"Unoccupied,**  as  used  in  Act  March  3, 
1854,  S  6,  providing  that  every  person  shall 
be  assessed  in  the  township  or  ward  where 
he  resides  when  the  assessment  is  made,  for 
all  lands  then  owned  by  him  within  the  said 
township  or  ward,  either  occupied  by  him  or 
wholly  unoccupied,  means  untenanted.  State 
V.  Reinhardt,  31  N.  J.  Law  (2  Vroom)  218, 
219. 

The  word  "unoccupied,**  as  used  in  a 
fire  policy  providing  that  it  shall  become  void 
if  the  house  insured  becomes  unoccupied, 
means  when  no  one  lives  therein.  Herrman 
V.  Merchants*  Ins.  Co.,  81  N.  Y.  184,  188,  37 
Am.  Rep.  488. 

"Unoccupied,"  as  contained  in  an  insur- 
ance policy  providing  for  the  annulment  of 
the  same  "if  the  premises  shall  become  va- 
cant and  unoccupied,*'  is  not  synonymous 
with  "vacant,"  but  is  that  status  where  no 
one  has  the  actual  use  or  possession  of  the 
thing  or  property  in  question,  Herrman  v. 
Merchants*  Ins.  Co.,  44  N.  Y.  Super.  Ct  (12 
Jones  &  S.)  444,  453. 

The  words  "unoccupied  premises**  mean 
vacant  premises;    that  is,  that  there  is  no 


one  in  actual  possession,  exercising  any  acts 
of  control  over  the  premises,  or  any  part  of 
them.  Hill  v.  Warrell,  87  Mich.  135^  138^  49 
N.  W.  479,  480. 

Bam* 

"Occupying"  means  using,  but  the  occu- 
pation of  a  barn  means  a  very  different  use 
than  that  of  a  house  or  an  outbuilding.  Fritz 
V.  Home  Ins.  Co.,  44  N.  W.  139,  140,  78  Mich. 
565. 

Where  insured  was  engaged  in  carrying 
on  the  farm  contiguous  to  the  insured  build- 
ings, and  he  and  his  servants  took  their  meals 
in  the  house,  and  the  barn  was  used  for  the 
usual  purposes  of  a  farm  bam,  for  storing 
hay  and  farm  tools,  but  cattle  were  not  kept 
in  it,  the  barn  will  be  considered  unoccupied 
within  the  meaning  of  a  policy  providing  that 
buildings  unoccupied  are  not  covered  by  the 
policy  unless  insured  as  such.  Johnson  v. 
Norwalk  Fire  Ins.  Co.,  56  N.  B.  569,  570,  175 
Mass.  529;  Ashworth  v.  Builders*  Mut  Fire 
Ins.  Co.,  112  Mass.  422,  424,  17  Am.  Bep.  117. 

The  term  "occupied,**  as  applied  to  a 
building  insured  against  fire,  always  implies 
the  substantial  and  practical  use  of  the  build- 
ing for  the  purpose  for  which  it  is  intended, 
and  as  contemplated  by  the  policy  (Sonne- 
born  V.  Manufacturers'  Ins.  Co.,  44  N.  J. 
Law  [15  Vroom]  220,  223,  43  Am.  Rep.  365). 
As  to  a  dwelling  house,  it  being  designed 
for  occupancy  by  human  beings,  it  is  occupied 
when  human  beings  actually  reside  In  it,  and 
unoccupied  when  no  one  lives  or  dwells  in  it 
(Hartshorns  v.  Agricultural  Ins.  Co.,  50  N.  J. 
Law  [21  Vroom]  427.  430,  14  Atl.  615).  The 
definition  of  "occupied**  as  applied  to  a  dwell- 
ing will  not,  of  course,  cover  a  bam,  a  mill, 
a  sawmill,  a  factory,  music  halls,  theaters,  or 
churches.  If  church  buildings  are  kept  for 
use  for  the  purposes  for  which  they  are  de- 
signed, and  used  as  occasion  presents  and  as 
the  convenience  of  the  congregation  requires, 
and  there  is  no  Intent  shown  to  abandon  them 
for  the  purposes  of  their  use  by  the  temporary 
period  of  nonuser,  even  though  those  periods 
may  exceed  the  10-day  limit  in  a  policy,  such 
act  is  not  per  se  a  leaving  of  a  church  build- 
ing vacant  and  unoccupied,  within  the  for- 
feiture clause  of  a  policy.  Where  services 
had  been  held  in  a  church  until  there  was  no 
minister,  and  the  building  was  in  charge  of 
trustees,  the  president  of  the  board  having 
the  key,  and  acting,  as  he  always  had,  as 
the  sexton,  visiting  it  frequently,  caring  for 
it,  and  going  in  it  as  often  as  five  times  a 
week,  the  furniture  being  in  the  church,  as 
well  as  the  organ  used  in  worship,  and  there 
was  no  change  In  the  use  of  the  property,  or 
determination  to  nonuse  it  as  a  church,  but 
it  remained  ready  to  be  opened  as  soon  as 
any  one  could  be  secured  to  preach— one 
minister  having  been  secured  to  preach  on  a 
certain  Sunday,  the  church  being  opened,  and 
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the  congregation  gathered — the  chnrch  la  oc- 
cupied, though  the  mlniater  did  not  appear. 
Hampton  t.  Hartford  Fire  Ins.  Co.,  47  Atl. 
438,  434,  65  N.  J.  Law,  265,  S2  L.  B.  A.  844. 

Dwellins- 

The  word  "occupancy,'*  as  used  In  Insur- 
ance policies  in  relation  to  dwelling  houses, 
implies  an  actual  use  as  a  dwelling  place. 
Home  Ins,  Co.  of  New  York  v.  Boyd,  49  N. 
B.  285,  290,  19  Ind.  App.  173;  Bonefant  y. 
American  Fire  Ins.  Co.,  43  N.  W.  682,  683» 
76  Mich.  653;  Cook  v.  Continental  Ins.  Co., 
70  Mo.  610,  614,  85  Am.  Bep.  438;  Hooyer  y. 
Mercantile  Town  Mut  Ins.  Co.,  69  S.  W. 
42,  43,  93  Mo.  App.  Ill;  Agricultural  Ins.  Co. 
y.  Hamilton,  33  Atl.  429,  430,  82  Md.  88»  80 
L.  B.  A.  633,  51  Am.*8t  Bep.  457. 

**Unoccupied,"  as  used  In  an  Insurance 
policy  proyldlng  that  the  insurance  shall  be 
yold  If  the  dwelling  house  remains  unoccu- 
pied, means  not  used  by  human  beings  as 
their  customary  place  of  abode.  Weldert  y. 
State  Ins.  Co.,  24  Pac.  242,  250,  19  Or.  261, 
20  Am.  St  Bep.  809;  Herrman  y.  Adriatic 
Fire  Ins.  Co..  85  N.  Y.  162,  39  Am.  Bep.  644. 

"Unoccupied,"  as  used  in  an  Insurance 
policy  on  a  dwelling,  making  the  same  yold 
BO  long  as  it  shall  be  unoccupied,  means  when 
no  one  llyes  or  dwells  In  it  In  such  contracts 
the  word  Is  to  be  construed  with  reference 
to  the  nature  and  character  of  the  building, 
the  purpose  for  which  It  Is  designed,  and  the 
uses  contemplated  by  the  parties  as  expressed 
in  the  contract;  and  a  dwelling  house,  being 
designed  as  the  abode  of  mankind,  is  occupied 
when  human  beings  habitually  reside  In  it, 
and  unoccupied  when  no  one  lives  or  dwells 
In  It  Hartshome  y.  Agricultural  Ins.  Co.,  14 
AtL  615,  617,  50  N.  J.  Law  (21  Vroom)  427; 
Sonnebom  y.  Manufacturers'  Ins.  Co.,  44  N. 
J.  Law  (15  Vroom)  220,  228,  48  Am.  Bep.  865. 

The  term  *'yacant  or  unoccupied,"  In  a 
policy  of  fire  Insurance,  providing  that  it 
shall  become  void  if  the  building  "herein  de- 
scribed be  or  become  vacant  or  .unoccupied," 
etc.,  means  that  the  house  la  without  an  oc- 
cupant; that  is,  no  one  Is  living  In  it 
Schuermann  y.  Dwellinghouse  Ins.  Co.,  48  N. 
B.  1093,  1094,  161  111.  437,  52  Am.  St  Bep. 
377  (citing  North  American  Fire  Ins.  Co.  v. 
Zaenger,  63  111.  464;  American  Ins.  Co.  v. 
Padfield,  78  111.  167;  Fitzgerald  v.  Connecti- 
cut Fire  Ins.  Co.,  64  Wis.  463,  25  N.  W.  785; 
Alston  y.  Old  North  State  Ins.  Co.,  80  N.  C. 
326);  Agricultural  Ins.  Co.  v.  Hamilton,  33 
Atl.  429,  430.  82  Md.  88,  30  L.  B.  A.  633,  51 
Am.  St  Bep.  457. 

The  word  "occupancy,"  as  used  In  a  fire 
insurance  policy  relating  to  the  occupancy  of 
a  house  necessary  to  prevent  the  avoidance 
of  the  policy,  la  not  to  be  understood  In  any 
technical  sense.  It  Is  not  that  occupancy  or 
possession  which  follows  the  le^al  title,  and 
which  the  assured  might  be  said  to  have  by 


reason  of  owning  and  cultivating  the  farm 
on  which  the  house  stands.  It  means  some- 
thing more  than  this.  As  applied  to  the 
dwelling.  It  must  be  understood  in  the  pop- 
ular sense,  as  defined  In  the  following  cases: 
"For  a  dwelling  house  to  be  in  a  state  of  oc- 
cupancy, there  must  be  In  It  the  presence  of 
human  beings,  as  at  their  customary  place 
of  abode,  not  absolutely  and  uninterruptedly 
continuous,  but  that  must  be  the  place  of 
usual  return  and  habitual  stoppage."  Herr- 
man v.  Adriatic  Fire  Ins.  Ck>.,  85  N.  T.  169, 
39  Am.  Bep.  644.  "A  dwelling  house  and  bam 
are  unoccupied,  within  the  meaning  of  an  in- 
surance policy  which  provides  that  buildings 
unoccupied  shall  not  be  covered  by  the  pol- 
icy, where  the  house  is  only  used  by  the  in- 
sured and  his  servants  for  the  purpose  of 
taking  their  meals  there  when  engaged  in 
carrying  on  a  contiguous  farm,  and  the  barn 
Is  only  used  for  the  purpose  of  storing  hay 
and  farming  tools."  Fitzgerald  v.  Connecti- 
cut Fire  Ins.  Co.,  25  N.  W.  785,  786,  64  Wis. 
463  (citing  Ashworth  v.  Builders'  Mut  Fire 
Ins.  Co.,  112  Mass.  422,  17  Am.  Bep.  117); 
Moore  v.  Phoenix  Ins.  Ck>.,  6  AtL  27,  81,  64  N. 
H.  140,  10  Am.  St  Bep.  384. 

The  occupancy  required  by  the  terms  of 
the  policy  Includes  the  care  and  supervision 
involved  in  the  use  of  the  house  as  a  dwell- 
ing, and  hence,  where  Insured  moyed  out  and 
took  his  furniture  away,  leaving  the  house 
vrlthout  occupants,  the  policy  was  forfeited, 
notwithstanding  he  left  some  one  to  look  aft- 
er It  Bonenfant  v.  American  Fire  Ins.  Co., 
43  N.  W.  682,  683,  76  Mich.  653;  Cook  v.  Con- 
tinental Ins.  Co.,  70  Mo.  610,  614,  85  Am.  Bep. 
438;  Herrman  v.  Adriatic  Fire  Ins.  Co.,  85  N. 
T.  162,  39  Am.  Bep.  644. 

The  word  "unoccupied,"  as  applied  to  a 
dwelling  house  In  a  fire  insurance  policy,  sig- 
nifies not  used  as  a  residence;  and  conse- 
quently a  designated  tenement  becomes  un- 
occupied when  it  Is  no  longer  used  for  the 
accustomed  and  ordinary  purposes  of  a  dwell- 
ing or  place  of  abode.  Hence,  no  matter 
what  other  use  It  may  be  devoted  to,  so  long 
as  it  ceases  to  be  a  place  of  actual  abode — 
a  place  really  occupied  as  a  residence  or  hab- 
itation— ^it  is  vacant  or  unoccupied,  accord- 
ing to  the  plain  Import  of  those  words,  and  ac- 
cording to  the  sense  in  which  they  are  mani- 
festly employed  in  a  contract  of  Insurance 
to  become  void  on  the  dwelling  house  becom- 
ing vacant  and  unoccupied.  It  is  not  a  mere 
casual  or  occasional  sleeping  In  a  house  that 
constitutes  an  occupancy  of  it  The  element 
of  a  fixed  abode  is  an  essential  ingredient  of 
every  concept  of  occupancy  when  applied  to 
a  dwelling  house,  and  the  term  **unoccupIed" 
is  employed  to  express  the  directly  opposite 
condition.  Agricultural  Ins.  Co.  v.  Hamilton, 
33  Atl.  429,  430,  82  Md.  88.  30  L.  B.  A.  633. 
51  Am.  St  Bep.  457. 

The  absence  of  one  who  resided  in  a 
house  for  six  weeks,  though  he  retui'ued  fre- 
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qnently  and  looked  after  the  house  and  the 
property  therein,  makes  the  premises  "unocs 
copied/'  within  an  insurance  policy  proyld- 
ing  that  the  same  should  be  void  if  the  house 
should  be  left  unoccupied  without  giving  im- 
mediate notice  to  the  company  thereof. 
Paine  t.  Agricultural  Ins.  Co.  (N.  Y.)  5  Thomp. 
A  a  619,  621. 

A  dwelling  house  is  unoccupied,  within 
a  policy  providing  that  the  same  shall  be 
void  if  the  premises  become  vacant  or  unoc- 
cupied, and  so  remain,  without  notice  to  and 
consent  of  the  insured,  where  the  house  re- 
mains vacant  for  three  months,  and  is  then 
let  to  a  tenant,  who  up  to  the  time  of  the 
loss  has  placed  in  the  house  only  Implements 
for  cleaning  it,  but  has  not  otherwise  occu- 
pied it  Litch  V.  North  British  &  Mercantile 
Ins.  Co.,  186  Mass.  481. 

Ordinarily  a  dwelling  house  Is  unoccu- 
pied when  no  one  is  living  in  it  and  having 
it  as  a  home — a  place  of  residence.  The  rule 
that,  in  order  to  constitute  occupancy  of  a 
dwelling  house,  some  one  must  live  in  it,  does 
not,  of  course,  preclude  the  occupant  from 
visiting  or  being  temporarily  absent,  nor 
would  such  a  rule  preclude  a  tenant  from 
moving  out,  and  some  one  else  moving  in, 
giving  a  reasonable  time  for  the  one  to  get 
out  and  the  other  to  get  in.  Where  a  tenant 
had  moved  his  family  out,  and  had  moved 
everything  but  some  trifles  of  no  particular 
value,  and  had  gone  away  without  any  ex- 
pectancy of  returning  to  the  house  for  the 
purpose  of  living  there,  and  there  was  no  ex- 
pectation that  another  tenant  was  to  be  put 
in  such  house,  the  house  was  unoccupied, 
within  the  meaning  of  an  Insurance  policy 
conditioned  that  it  should  be  void  in  case  the 
building  was  unoccupied,  unless  consent  for 
such  inoccupancy  had  been  Indorsed  on  the 
policy.  Snyder  v.  Firemen's  Fund  Ins.  Co., 
42  N.  W.  630,  631,  78  Iowa,  146. 

Where  premises  insured  for  a  nomber  of 
years  had  been  occupied  as  a  summer  resi- 
dence by  the  Insured,  the  winter  months  be- 
ing spent  in  the  city,  and  the  residence  be- 
ing visited  by  the  insured  or  his  wife  two 
or  three  times  a  week,  when  they  frequent- 
ly took  their  meals  and  entertained  their 
friends  there,  and  the  assured  had  entertain- 
ed a  party  of  friends  in  the  house  two  days 
before  the  fire,  it  was  not  unoccupied,  with- 
in the  condition  of  a  policy  prohibiting  a  ces- 
sation of  occupancy  for  more  than  30  days. 
Western  Assur.  Co.  ▼.  Mason,  5  IlL  App.  (5 
Bradw.)  141,  147. 

To  constitute  occupancy  of  a  building  in- 
sured as  a  dwelling  house,  it  is  not  essential 
that  it  be  put  to  all  the  uses  ordinarily  made 
of  a  dwelling,  or  to  some  of  those  uses  all  the 
time,  or  that  the  whole  of  it  be  employed  in 
that  use ;  nor  will  the  building  be  considered 
as  unoccupied  upon  its  ceasing  to  be  used  as 
a    family   residence,   where   the   household 


goods  remain  ready  for  use,  and  it  continued 
to  be  occ1^»led  by  one  or  more  members  of 
the  family,  who  have  access  to  the  entire 
building,  for  the  purpose  of  caring  for  it,  and 
who  do  care  for  it,  and  make  some  use  of 
it  as  a  place  of  abode.  Moody  ▼.  Amas>n 
Ins.  Co.,  88  N.  B.  1011,  1018,  62  Ohio  St  12; 
26  L.  R.  A.  818,  49  Am.  St  Bep.  699. 

The  term  "occupied,"  within  the  mean- 
ing of  an  Insurance  policy  containing  a  con- 
dition that  if  the  premises  become  vacant 
or  unoccupied  and  so  remain  for  more  than 
10  days,  without  notice  to  or  consent  of  the 
company  in  writing,  it  should  be  void,  means 
that  the  house  must  be  habitually  occupied ; 
that  is,  somebody  must  have  lived  there  and 
slept  there  habitually-^not  every  night  but 
usually  and  ordinarily. '  A  dwelling  house  on 
a  farm,  which  Is  not  occupied,  except  by  the 
men  working  on  the  farm,  during  the  time 
they  are  so  employed,  for  cooking  their  meals 
and  sleeping,  is  not  occupied  within  the 
meaning  of  the  policy.  Fitzgerald  v.  Con- 
necticut Fire  Ina.  Co.,  26  N.  W.  786,  786,  64 
Wis.  468. 

Same— Partial  remoral  of  soods. 

A  condition  in  a  fire  policy,  avoiding  it 
in  case  the  building  becomes  vacant  and  un- 
occupied, requires,  in  order  to  avoid  the  pol- 
icy, not  only  that  the  building  shall  become 
unoccupied,  but  also  that  it  shall  be  vacanjt ; 
and  therefore  the  policy  is  not  avoided  by 
the  removal  of  the  owner  of  the  house  for 
the  season,  if  he  leaves  his  furniture  there- 
at Herrman  y.  Merchants'  Ins.  Co.,  81  N. 
Y.  184,  187,  87  Am.  Bep.  48a 

A  building  from  which  the  tenant  there- 
of partially  moves,  leaving  in  the  building  a 
portion  of  his  furniture,  is  not  vacant  or  un- 
occupied within  the  meaning  of  a  policy  of 
Insurance  providing  that  it  should  be  void  If 
the  premises  became  vacant  or  unoccupied, 
etc  Liverpool  &  London  &  Globe  Ins.  Co.  v. 
Buckstafe,  56  N.  W.  696,  696,  88  Neb.  146,  41 
Am.  St  Rep.  724. 

A  house  which  a  tenant  is  notified  to 
leave,  and  which  he  does  leave  some  two 
days  before  a  fire  burning  the  same,  with  his 
landlord's  knowledge  and  with  his  consent 
leaving  there  some  articles  not  required  for 
housekeeping  in  his  new  quarters,  is  "vacant 
and  unoccupied,"  within  the  meaning  of  a 
provision  in  an  insurance  policy,  declaring 
the  policy  void  if  the  premises  become  "va- 
cant or  unoccupied."  Richards  v.  Continent- 
al Ins.  Co.  of  New  York,  47  N.  W.  850,  88 
Mich.  608,  21  Am.  St  Rep.  611. 

A  building  in  which  the  late  occupants 
have  left  a  part  of  their  furniture  after  they 
are  sleeping  and  taking  their  meals  in  anoth- 
er house  is  vacant  though  the  key  has  not 
been  surrendered  to  the  landlord,  within  the 
meaning  of  an  Insimmce  policy  providing 
that  It  shall  b«  void  if  the  pxemises  become 
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vacant  or  unoccupied.     Gorrigan  t.  Conn. 
Bire  Ina.  Co^  122  Mass.  298»  800. 

When  tbe  occnpant  of  a  dwelling  house 
mores  ont  with  his  family,  taking  part  of  his 
furniture  and  nearly  all  his  wearing  apparel, 
and  makes  his  place  of  abode  elsewhere, 
such  dwelling  house,  while  thus  deserted, 
must  be  regarded  as  unoccupied — that  Is,  va- 
cated— ^if  the  word  be  given  its  natural  and 
ordinary  signification.  Agricultural  Ins.  Co. 
V.  Hamilton,  83  Atl.  429,  430,  82  Md.  88,  80 
K  R.  A.  633,  51  Am.  St  Rep.  457. 

A  house  from  which  the  occupants  had 
been  absent  for  several  months  on  a  visit, 
but  the  furniture  of  whom  was  left  therein, 
and  to  which  house  the  occupants'  relatives 
went  dally,  was  not  "vacant  or  unoccupied," 
within  the  meaning  of  a  policy  of  insurance 
providing  that  it  should  be  void  on  the  prop- 
erty being  left  vacant  or  unoccupied,  etc 
McMurray  v.  Capital  Ins.  Co.,  54  N.  W.  854, 
866,  87  Iowa,  453. 

It  appears  that  an  insured  building  may 
be  unoccupied,  within  the  meaning  of  a  fire 
policy,  without  being  vacant — as,  for  in- 
stance, a  dwelling  house  from  which  the 
family  has  removed,  leaving  a  portion  of 
their  goods  In  the  building,  will  not  be  va- 
cant, but  is  unoccupied.  The  fact  that  a  ten- 
ant of  Insured  and  his  servants  had  for  two 
days  before  the  fire,  which  occurred  in  the 
night,  been  cleaning  the  dwelling  house  pre- 
paratory to  Its  occupation,  did  not  constitute 
an  occupation,  within  the  meaning  of  the  pol- 
icy. Thomas  v.  Hartford  Fire  Ins.  Co.  (Ky.) 
53  &  W.  207,  288. 

Where  the  Insured  left  the  house  covered 
by  the  insurance  policy,  and  went  elsewhere 
to  reside,  taking  part  of  her  furniture  with 
her,  and  leaving  the  rest,  but  left  a  man  in 
charge,  with  Instructions  to  sleep  In  the 
house  at  night,  who  quit  the  premises  sev- 
eral days  before  the  fire,  and  did  not  return, 
and  no  one  was  in  the  house  when  the  fire 
occurred,  the  house  was  'Wnoccupled,"  with- 
in the  Insurance  policy,  providing  that  the 
same  should  be  void  if  the  premises  became 
unoccupied.  Cook  v.  Continental  Ins.  Co., 
70  Mo.  610,  614,  85  Am.  Rep.  43a 

A  dwelling  house  in  which  no  one  lives, 
but  in  which  a  former  occupant  left  some 
trifling  articles  of  furniture,  of  little  value, 
is  "vacant  and  unoccupied,"  within  the 
meaning  of  a  policy  of  fire  Insurance  provid- 
ing that  it  shall  be  void  if  the  building  here- 
in described  be  or  become  "vacant  or  unoc- 
cupied," or  not  in  use.  Schuermann  v.  Dwell- 
ing House  Ins.  Co.,  43  N.  E.  1083,  1094,  161 
111.  437,  52  Am.  St  Rep.  377  (citing  Moore  v. 
Phoenix  Fire  Ins.  Co.,  64  N.  H.  140,  6  AtL  21, 
10  AuL  St  Rep.  384). 

Same— Repairs. 

Premises  which  are  being  repaired  will 
not  be  deemed  occupied  in  a  way  rendering 


the  Insurance  risk  more  haxardous  than  at 
the  time  of  Insuring,  making  repairs  not  be- 
ing a  way  of  occupying  premises.  Townsend 
V.  N.  W.  Ina.  Co.,  18  N.  Y.  168,  176. 

An  insurance  policy  provided  that  "if 
the  premises  should  become  vacant  or  unoc- 
cupied, and  so  remain,  with  the  knowledge 
of  the  assured,  without  notice  and  consent 
of  the  company,  in  writing,  this  policy  shall 
be  void."  The  dwelling  house  insured  was 
rented  to  a  tenant,  who  left  the  premises, 
and  the  owner  Immediately  prepared  to  oc- 
cupy the  house,  and,  to  that  end,  had  cer- 
tain repairs  made,  and  moved  her  furniture 
into  the  house,  but  had  not  commenced  liv- 
ing In  it  when  the  house  was  burned.  The 
court  held  that  occupation  of  a  dwelling 
house  requires  that  there  must  be  in  It  the 
presence  of  human  beings  at  their  customary 
place  of  abode,  not  absolutely  uninterrupted 
and' continuous,  but  that  must  be  the  place 
of  usual  retuhi  and  habitual  stoppage,  and 
that  the  purpose  of  the  owner  to  move  in  and 
occupy  It,  and  the  taking  of  all  preliminary 
steps  to  the  occupancy,  was  not  sufiScient, 
and  hence  that  the  insured  was  not  liable 
for  such  loss.  Barry  v.  Prescott  Ins.  Co. 
(N.  Y.)  35  Hun,  601,  602,  606. 

A  house  is  vacant  and  unoccupied,  with- 
in the  meaning  of  a  fire  policy  conditioned 
against  the  premises  becoming  vacant  and 
unoccupied,  if  the  tenant  moves  out  on  the 
26th  of  March,  and  it  la  burned  on  March 
31st,  before  a  new  tenant  has  moved  in, 
though  he  intended  to  move  April  1st,  and 
made  some  repairs  in  the  house  prior  to  the 
fire.  In  so  holding,  the  court  cites  Cook  v. 
Continental  Ins.  Co.,  70  Mo.  610,  35  Am.  Rep. 
438,  in  which  the  court  said:  "Occupation 
of  a  dwelling  house  is  living  in  it"  Paine  v. 
Agricultural  Ins.  Co.,  5  Thomp.  &  G.  610.  A 
fair  and  reasonable  construction  of  the  lan- 
guage ''vacant  and  unoccupied*'  la  that  it 
should  be  without  an  occupant;  without  any 
person  living  in  it  American  Ins.  Co.  ▼. 
Padfield,  78  Mo.  167,  168.  Speaking  of  a 
dwelling  house  and  bam,  Oolt,  J.,  in  Ash- 
worth  V.  Builders'  Mut  Fire  Ins.  Co.,  112 
Mass.  422,  17  Am.  Rep.  117,  observed  that 
occupancy,  as  applied  to  such  buildings,  im- 
plies an  actual  use  of  the  house  as  a  dwelling 
place,  and  such  use  of  the  bam  as  is  or- 
dinarily incident  to  a  bam  belonging  to  an 
unoccupied  house,  or  at  least  something 
more  than  the  use  of  it  for  storage.  Con- 
tinental Ins.  Co.  V.  Kyle,  24  N.  B.  727,  729, 
124  Ind.  132,  9  L.  R.  A.  81,  19  Am.  St  Rep. 
77. 

A  house  vacated  by  the  tenant  which 
is  taken  possession  of  the  next  day  by  the 
owner,  Intending  to  keep  it  himself,  and 
who  has  papered,  painted,  and  moved  his 
furniture  into  the  same,  and  keeps  hia  em- 
ployfia  in  and  about  the  house  from  6  in  the 
morning  till  7  or  8  in  the  evening,  preparing 
it  for  occupancy,  and  which  is  destroyed  by 
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fire  the  day  before  he  expected  to  move  Into 
the  same,  is  not  *'yacant  or  unoccupied," 
within  the  meaning  of  a  policy  declaring  that 
the  insurer  shall  not  be  liable  for  loss  occur- 
ring where  the  insured  property  is  yacant 
or  unoccupied.  Eddy  ▼.  Hawkeye  Ins.  Co., 
30  N.  W.  808^  811,  70  Iowa,  472,  59  Am.  Rep. 
444. 

Same— Temporajry  absence* 

A  mere  temporary  absence  of  the  oc- 
cupant of  a  building  therefrom  will  not  ren- 
der void  a  policy  of  insurance  which  con- 
tains a  provision  that  the  policy  shall  become 
void  in  case  the  building  becomes  vacant 
Springfield  Fire  &  Marine  Ins.  Co.  v.  Mc- 
Limans.  45  N.  W.  171,  172.  28  Neb.  846;  Bast 
Texas  Fire  Ins.  v.  Kempner,  34  S.  W.  883, 
898,  12  Tex.  Civ.  App.  533. 

An  insurance  policy  providing  that.  If 
the  buildings  become  vacant  or  unoccupied, 
the  policy  will  be  void,  will  not  be  held  to 
mean  that  there  must  be  a  continuous  actual 
occupancy,  so  that  the  owner  could  not  tem- 
porarily leave  the  premises.  Home  Fire  Ins. 
Co.  V.  Peyson,  74  N.  W.  960,  961,  54  Neb.  495. 

In  an  action  on  an  insurance  policy,  the 
evidence  showed  that  the  plaintiff  and  her 
husband  and  family  occupied  the  premises 
of  the  dwelling  house,  and  that  a  week  or 
two  before  the  Are  they  left  the  house  to 
visit  friends,  leaving  no  one  there,  but  dur- 
ing that  time  the  husband  came  back  and 
stayed  in  the  house  overnight  on  two  occa- 
sions, and  was  there  the  night  of  the  fire. 
All  the  furniture  was  left  in  the  house,  and 
plaintiff  took  with  her  a  satchel  containing 
a  few  clothes  for  herself  and  her  boy.  Held, 
that  the  house  was  not  vacant  or  unoccupied, 
within  the  insurance  policy,  providing  that 
the  same  should  be  void  if  the  premises 
were  unoccupied.  Johnson  v.  New  York 
Bowery  Fire  Ins.  Co.  (N.  Y.)  39  Hun.  410, 
411. 

Where  the  insured  had  for  some  time 
before  the  fire  slept  In  an  adjoining  house, 
which  belonged  to  her  daughter,  but  had 
never  abandoned  the  premises — her  furniture 
and  wearing  apparel  being  left  in  the  house, 
and  she  returning  and  spending  the  day 
there — ^the  house  will  not  be  deemed  to  have 
been  unoccupied,  within  an  insurance  pol- 
icy providing  that,  if  the  premises  should  be^ 
come  unoccupied  without  the  consent  of  the 
company  indorsed  thereon,  the  policy  should 
become  void.  Gibbs  v.  Continental  Ins.  Co. 
(N.  Y.)  13  Hun,  611,  620. 

In  Herrman  v.  Insurance  Co.,  85  N.  Y. 
162,  89  Am.  Bep.  644.  the  court,  in  constru- 
ing a  fire  policy  providing  that  the  policy 
should  be  void  if  the  house  should  become 
vacant  or  unoccupied,  pointed  out  a  distinc- 
tion between  the  words  "vacant*'  and  '•unoc- 
cupied," the  latter  condition  being  broken 
when  the  house  was  either  empty  or  unused 


as  an  abode,  whDe  the  former  required  a 
concurrence  of  the  absence  of  the. occupants, 
and  a  removal  of  the  inanimate  contents  of 
the  premises.  It  is  said  in  Halpin  v.  In- 
surance  Co.,  120  N.  Y.  73,  23  N.  B.  988,  8 
li.  B.  A.  79,  in  which  a  similar  policy  was 
being  construed,  that,  while  a  dwelling  house 
will  not  be  regarded  as  being  occupied  un- 
less it  is  the  home  or  dwelling  place  of  some 
person,  yet  temporary  absence,  leaving  the 
property  for  a  short  period  imoccupied,  will 
not  be  regarded  as  a  breach  of  the  condition, 
while  absence  for  a  fixed,  definite  period, 
even  with  the  intention  to  return  and  occupy 
the  property,  will  violate  the  condition  and 
render  the  policy  void.  The  court,  after  cit- 
ing the  above  cases,  held  that  the  absence 
of  the  insured  from  the  property  for  nearly 
five  months,  during  which  time  no  one  oc- 
cupied the  house,  was  in  violation  of  a 
clause  prohibiting  the  property  from  becom- 
ing vacant  or  unoccupied,  and  that  such  ab- 
sence worked  a  forfeiture  of  the  policy. 
Couch  V.  Farmers'  Fire  Ins.  Co.,  72  N.  Y. 
Supp.  95.  98^  64  App.  Div.  367. 

A  house  Is  not  unoccupied,  within  the 
meaning  of  a  1flre  insurance  policy  conditioned 
that  it  should  be  void  if  the  house  should 
become  vacant  or  unoccupied  without  as- 
sent of  the  company,  when  it  has  an  inhabi- 
tant who  intends  to  remain  in  it  as  his  resi- 
dence, but  who  has  left  it  for  a  temporary 
purpose.  Stupetzki  v.  Transatlantic  Fire 
Ins.  Co.,  5  N.  W.  401,  402,  43  Mich.  373,  38 
Am.  Bep.  195. 

A  dwelling  house  does  not  become  un- 
occupied, within  the  meaning  of  a  fire  insur- 
ance policy  providing  that  it  should  become 
void,  unless  consent  in  writing  was  indorsed 
on  the  policy  by  or  in  behalf  of  the  insurer, 
if  the  building  Insured  be  or  become  vacant 
or  unoccupied  for  the  purpose  indicated  in 
the  contract,  where  the  owner  of  such  dwell- 
ing, after  a  tenant  has  vacated,  moves  his 
furniture  in  and  fills  up  the  house,  with  an 
intention  of  making  it  his  residence,  but  dur> 
ing  that  time  does  not  actually  occupy  it  at 
night,  subsequently  leaves  it  temporarily  on 
business,  and  puts  a  party  in  possession  un- 
til his  return.  Shackelton  v.  Sun  Fire  Office, 
21  N.  W.  343,  344,  55  Mich.  288,  54  Am.  Rep. 
379. 

In  holding  that  a  fire  policy  containing 
a  clause  that  it  should  become  void  if  al- 
lowed to  become  vacant  and  unoccupied,, 
without  notice  to  the  company,  was  avoided 
by  the  fact  that  it  had  i^mained  vacant  for 
17  days  before  the  fire,  the  court  said  that 
it  was  not  a  question  as  to  how  long  the 
vacancy  may  have  existed  without  the 
knowledge  of  the  assured,  but  that  he  was 
bound  to  see  that  the  house  did  not  become 
vacant,  or  to  give  the  required  notice.  "Of 
course,  the  terms  of  the  contract  must  re- 
ceive a  reasonable  construction.     The  par- 
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ties  did  not  intend  that  one  tenant  should  not 
move  out  and  another  move  in.  Nor  did  they 
intend  that  the  house  should  be  deemed  va- 
cant if  the  occupant  should  close  it  and  go 
oir  on  a  visit,  and  not  occupy  it  tor  a  rea- 
sonable time."  Dennison  y.  Phoenix  Ins.  Ga.« 
8  N.  W.  500.  602,  52  Iowa,  457. 

"Occupancy"  ot  a  dwelling  house,  within 
the  meaning  of  a  fire  insurance  policy,  im- 
plies an  actual  use  of  a  house  as  a  dwelling 
place,  but  it  does  not  follow  that  the  pres- 
ence of  the  occupant  in  the  building  should 
be  continuous  and  uninterrupted.  The  ne- 
cessity of  temporary  absences  on  business,  or 
for  family  convenience  or  pleasure,  is  recog- 
nized, and  the  insured  is  understood  to  con- 
template an  assent  to  them.  Shackelton  y. 
Sun  Fire  Office,  21  N.  W.  843,  844,  65  Mich. 
288,  54  Am.  Rep.  879. 

A  dwelling  house,  to  be  In  tfa«  state  of 
occupancy,  must  haye  in  it  the  presence  of 
human  beings  as  at  their  customary  place  of 
abode;  not  absolutely  and  uninterruptedly 
continuous,  but  that  must  be  the  place  of 
usual  return  and  habitual  stoppage.  Tem- 
porary absence,  either  on  pleasure,  or  from 
accident  or  for  business  purposes,  cannot 
make  a  dwelling  vacant  or  unoccupied,  with- 
in the  meaning  of  an  insurance  policy  pro- 
viding that  it  shall  be  yoid  when  it  is  va- 
cant or  unoccupied.  Morgan  y.  Illinois  Ins. 
Oo.  (Mich.)  90  N.  W.  40,  41, 

Occupation  of  a  dwelling  house  is  living 
in  it,  not  mere  supervision  over  it.  It  is 
not  necessary  that  some  person  should  live 
in  it  at  every  moment  during  the  life  of  an 
insurance  policy  thereon  containing  a  pro- 
vision invalidating  the  policy  if  the  premises 
should  be  unoccupied,  but  there  must  not 
be  a  cessation  of  occupancy  for  any  consid- 
erable portion  of  time.  Johnson  v.  New 
York  Bowery  Fire  Ins.  Co.  (N.  Y.)  39  Hun, 
410,  411;  Paine  v.  Agricultural  Ins.  Co.  (N. 
Y.)  6  Thomp.  &  C.  619,  621. 

"Unoccupied,"  as  used  in  a  policy  pro- 
viding that  it  should  not  be  valid  if  the 
house  insured  was  permitted  to  remain  va- 
cant and  unoccupied  for  more  than  10  days, 
meant  an  absence  intended  to  be  permanent 
for  that  length  of  time;  and  hence. the  fact 
that  the  owner  of  the  house,  who  lived  in  it 
alone,  left  it  for  two  months,  does  not,  as 
a  matter  of  law,  render  it  vacant  and  unoc* 
cupied,  where  the  absence  was  not  intended 
to  be  permanent,  and  during  such  absence 


the  house  was  visited  daily  by  a  neighbor, 
with  whom  the  keys  Had  been  left  Hill  v. 
Ohio  Ins.  Co.,  68  N.  W.  869,  99  Mich.  359. 

Eleyatov. 

Where  property  insured  was  an  elevatoi; 
and,  though  part  of  the  time  it  was  not  ac- 
tually used,  and  there  was  no  steam  or  men 
working  there,  men  were  around  the  place 
all  the  time,  and  the  insured  kept  his  papers 
there,  tlie  elevator  was  occupied,  and  not 


vacant  in  the  sense  that  would  avoid  the 
policy.  WiUianui  v.  North  German  Ins.  Ca 
(U.  S.)  24  Fed.  026. 

FAotory  or  mllL 

A  building  insured  as  a  morocco  factory, 
which  is  vacated,  and  its  key  given  to  the 
owner's  renting  agent,  who  visits  it  only  oc- 
casionally, is  unoccupied,  within  the  mean- 
ing of  a  clause  in  the  policy  of  insurance 
making  it  void  if  the  building  becomes  va- 
cant or  unoccupied.  Halpln  v.  ^tna  Fire 
Ins.  Co.,  23  N.  HI  988,  120  N.  Y.  70;  Same 
V.  Phenix  Ins.  Co.,  23  N.  B.  482,  484,  118  N. 
Y.  165;  Caraher  v.  Royal  Ins.  Co.,  17  N.  Y. 
Supp.  858,  864,  63  Hun,  82. 

"Unoccupied,"  as  used  in  a  condition 
avoiding  a  policy  of  insurance  on  a  mill  in 
case  the  premises  become  unoccupied,  refers 
to  something  more  than  a  temporary  suspen- 
sion of  work  in  the  mill.  They  were  not 
unoccupied,  within  the  meaning  of  this 
clause,  where  the  works  bad  been  stopped 
for  five  days,  in  the  meantime  being  used  for 
the  storage  and  delivery  of  goods,  requiring 
dally  visits  by  one  or  two  persons.  Albion 
Leadworks  v.  Williamsburg  City  Fire  Ins. 
Co.  (U.  S.)  2  Fed.  479,  488. 

"Unoccupied,"  as  used  In  a  policy  of  in- 
surance on  a  shop  and  the  machinery  there- 
in, providing  that,  if  the  building  insured 
remained  unoccupied  over  80  days  without 
notice,  the  policy  should  be  void,  required  a 
practical  use  of  the  building;  and  it  was  not 
sufficient  to  constitute  an  occupancy  that  the 
tools  remained  in  the  shop,  and  that  a  per- 
son went  through  almost  every  day  to  see 
that  everything  was  in  proper  condition. 
Keith  V.  Quincy  Mut  Fire  Ins.  Co.,  92 
Mass.  (10  Allen)  228»  230. 

"Unoccupied,"  as  used  in  an  insurance 
policy  conditioned  that  the  policy  shall  be 
forfeited  If  the  property  insured  becomes  va- 
cant and  unoccupied,  except  to  set  up  new 
machinery  or  make  repairs,  does  not  apply  to 
a  temporary  suspension  of  the  principal  work 
of  a  cotton  factory — ^the  watchman  and  oth- 
ers being  still  employed — ^whether  such  sus- 
pension was  to  set  up  machinery  or  repair, 
or  not  American  Fire  Ins.  Co.  v.  Brighton 
Cotton  Mfg.  Co.,  17  N.  B.  771.  775,  125  111. 
131. 

To  render  a  sawmill  'Vacant  and  unoc- 
cupied," within  an  insurance  policy  invali- 
dating same  if  the  premises  shall  become 
vacant  and  unoccupied,  there  must  be  an 
entire  abandonment  of  it  by  the  owner. 
Whitney  v.  Black  River  Ins.  Co.  (N.  Y.)  9 
Hun,  37,  41. 

A  sawmill  in  which  a  gang  of  saws  are 
rendered  temporarily  useless  by  the  breaking 
of  a  journal,  and  the  repairing  of  which  is 
made  difficult  by  the  condition  of  the  water, 
but  the  yard  of  which  is  occupied  by  logs 
which  the  owner  intended  to  saw,  is  not  "va- 
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cant  and  nnoccnpled,"  within  the  meaning 
of  a  policy  proYiding  that  it  shall  become  Told 
on  the  premisea  becoming  vacant  and  nnoc- 
cupled.  Whitney  v.  Black  River  Ins.  Co.,  72 
N.  Y.  U7.  120,  28  Am.  Rep.  116. 

"Occupy,"  as  used  in  a  fire  policy  on  a 
sawmill,  requiring  insured  or  others  to  oc- 
cupy the  mill,  is  synonymous  with  "operate." 
Ladd  Y.  MtntL  Ins.  Oo.,  24  N.  Y.  Supp.  384^ 
386,  70  Hun,  49a 

lAnds* 

Vacant  and  unoccupied  land,  within  the 
statute  of  limitations,  vesting  title  to  "va- 
cant and  unoccupied  land"  in  one  who,  hav- 
ing color  of  title  thereto,  pays  taxes  thereon 
for  seven  years,  means  land  not  in  the  actual 
possession  of  one;  and  hence  the  keeping  of 
a  wagon,  when  not  in  use,  upon  a  city  lot, 
in  which  the  owner  of  the  wagon  has  no 
claim  or  color  of  title^  does  not  keep  the  lot 
from  being  vacant  and  unoccupied,  within 
the  meaning  of  the  words  as  used  in  the 
statute.  Walker  v.  Converse,  86  N.  BL  202, 
204,  148  lU.  622. 

The  words  "unoccupied  lands  of  the 
United  States,"  as  used  in  the  treaty  of  Feb- 
ruary 24,  1869,  with  the  Bannock  tribe  of 
Inilians,  provi<Ung  that  they  shall  have  the 
right  to  hunt  upon  the  unoccupied  lands  of 
the  United  States  so  long  as  game  may  be 
found  thereon,  and  so  long  as  peace  sub- 
sists among  the  whites  and  Indians  on  the 
borders  of  the  hunting  districts,  cannot  be 
construed  alone,  but  must  be  construed  with 
reference  to  the  context  in  which  they  are 
found,  and  when  so  construed  they  refer  only 
to  the  lands  of  the  character  embraced  with- 
in what  the  treaty  denominates  as  hunting 
districts.  Ward  v.  Race  Horse,  16  Sup.  Ot 
1076, 1077, 163  U.  S.  C04,  41  li.  Bd.  244. 

Under  a  provision  of  the  dty  charter 
that,  where  sewage  assessments  are  made 
upon  any  unoccupied  lot  of  a  nonresident 
owner,  it  shall  be  made  in  his  name,  and  en- 
tered in  a  list  of  nonresident  owners,  etc.,  it 
is  held  that  a  lot  which  was  inclosed,  but 
was  uncultivated,  and  had  no  buildings  upon 
it,  and  no  one  in  actual  possession,  was 
unoccupied,  within  the  meaning  of  the  char- 
ter. Hill  V.  Warrell,  87  Mich.  135,  137,  49 
N.  W.  479,  480. 

Tenement. 

"Unoccupied,"  as  used  in  a  fire  policy  on 
a  tenement  building,  which  policy  provided 
that  the  same  should  be  void  if  the  building 
should  become  imoccupied,  meant  not  occu- 
pied by  any  one;  and  hence  the  fact  that  all 
of  the  apartments  were  vacant,  save  two,  did 
not  avoid  the  policy.  Harrington  v.  Fitch- 
burg  Mut  Fire  Ins.  Co.,  124  Mass:  126,  129. 

Where  an  insurance  policy  covered  8 
double  tenement  houses,  separated  from  each 
other,  and  each  of  the  16  tenements  was 


valued  separately,  and  the  policy  provided 
that  if  the  premises  became  unoccupied,  and 
remained  so  for  20  days,  without  the  com- 
pany's consent,  the  policy  should  be  void,  the 
vacancy  provided  against  applied  to  each  of 
the  tenements  separately;  and  hence  the  fact 
that  several  of  them  w^e  vacant  without 
the  permission  of  the  company,  in  violation 
of  the  condition,  did  not  work  a  forfeiture 
of  the  entire  policy,  so  as  to  preclude  a  re- 
covery for  the  destruction  of  such  of  the  ten- 
ements as  had  not  been  unoccupied  within 
the  terms  of  the  provision.  Connecticut  Fire 
Ins.  Co.  V.  Tilley,  14  S.  B.  851,  852,  88  Va. 
1024,  29  Am.  St  Rep.  770. 

The  term  "vacant  or  unoccupied,"  as 
used  in  a  fire  policy  conditioned  that  it  shall 
be  void  if  the  premises  become  vacant  or  un- 
occupied, has  no  definite  signification,  appli- 
cable to  all  drcumstances.  Under  certain 
circumstances  premises  may  be  vacant  or 
unoccupied,  when,  under  other  circumstan- 
ces, premises  in  like  situations  may  not  be 
so.  Thus,  if  one  insures  his  dwelling  hoTise, 
described  in  the  policy  as  occupied  as  his 
residence,  and  he  moves  out  of  it,  leaving  no 
person  in  the  occupation  thereof,  it  thereby 
becomes  vacant  or  unoccupied.  But  if  he 
insured  it  as  a  tenement  house,  or  as  occu- 
pied by  a  tenant,  it  may  be  fairly  presumed 
that  the  parties  to  the  contract  of  insurance 
contemplated  that  the  tenant  was  liable  to 
leave  the  premises,  and  that  more  or  less 
time  might  elapse  before  the  owner  could 
procure  another  tenant  to  occupy  them,  and 
hence  that  the  parties  did  not  understand 
that  the  house  should  be  considered  vacant 
immediately  on  tenants  leaving  it  Hotch- 
klss  v.  Phcenix  Ins.  Co.,  44  N.  W.  1106,  1107, 
76  Wis.  269,  20  Am.  St  Rep.  69  (citing  Lock- 
wood  V.  Assurance  Co.,  47  Conn.  553,  561; 
Whitney  v.  Black  Rivor  Ins.  Co.  [N.  T.]  9 
Hun,  87,  89,  1  Wood,  Ins.  I  91,  pp.  208,  210). 

Saloon  or  store. 

A  policy  provided  that  it  should  not  cover 
unoccupied  buildings,  and,  .if  the  premises 
shall  be  vacated  without  the  consent  of  the 
company  indorsed  thereon,  the  policy  should 
cease.  In  an  action  to  recover  a  loss  under 
the  policy,  one  of  the  defenses  was  that  the 
policy  was  not  in  force  at  the  time  of  the  fire, 
by  reason  of  the  fact  that  the  building  was 
vacant  and  unoccupied.  The  trial  court  in- 
structed that  the  word  ''unoccupied,"  as  used 
in  the  policy,  should  be  construed  in  its  or- 
dinary and  popular  sense,  and,  as  applied  to 
a  saloon  building,  meant  such  want  of  occu- 
pancy as  usually  or  ordinarily  attends  or  is 
exercised  over  a  saloon  building  while  being 
operated  as  a  saloon,  and  that  if  the  jury  be- 
lieved that  the  saloon  had  been  vacated  late 
in  the  evening  of  the  day  preceding  the  fire, 
and  that  the  plaintiff  was  then  in  the  dty, 
and  so  far  away  from  the  building  that  the 
time  intervening  between  the  hour  of  vaca- 
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tlon  and  hour  of  the  Are  was  not  reasonably 
soificient  to  permit  the  plaintiff  to  reoccupy 
It  after  the  yacation  and  before  the  fire,  then 
the  saloon  could  not  be  considered  to  be  va- 
cated, within  the  terms  of  the  policy.  On 
appeal  the  court  held  that  the  words  '•va- 
cant and  unoccupied,"  in  accordance  with 
the  instruction,  should  be  construed  in  Tlew 
of  the  uses  and  purposes  for  whidi  the 
building  is  adapted;  also,  whether  the  par- 
ties contemplated  that  the  premises  were  to 
be  occupied  by  the  assured  or  by  a  tenant, 
that  the  words,  when  used  in  a  policy  on  a 
dwelling,  were  not  to  be  construed  the  same 
as  when  used  in  a  contract  of  insurance  on  a 
store,  livery  stable,  or  scboolhouse,  since  it 
could  not  be  contended  that  a  policy  on  a 
school  building  was  not  in  force  during  the 
summer  vacation,  though  there  was  no  per- 
son in  the  building  during  the  period,  and 
therefore  that  the  mere  leaving  of  the  build- 
hug  unoccupied  during  the  night  did  not  ren- 
der it  vacant  and  unoccupied,  within  the 
meaning  of  the  policy.  German  Ins.  Oa  v. 
Davis,  60  N.  W.  688^  700,  701,  40  Neb.  700. 

Where  the  tenants  of  a  store  building 
abandon  it  a  short  time  before  the  lease  ex- 
pires, but  retain  the  key,  by  permission  of 
the  owner,  and  leave  a  few  empty  barrels 
and  some  old  boxes  and  papers  in  the  build- 
ing, it  was  unoccupied,  within  the  meaning 
of  an  insurance  policy.  Home  Ins.  Co.  of 
New  Yoric  v.  Scales,  15  South.  134,  71  Miss. 
975,  42  Am.  St  Rep.  512. 

Where  a  tenant  has  removed  all  his 
property  from  a  store  building,  except  a  very 
small  quantity,  which  he  has  permitted  a 
third  person  to  store  there,  it  is  vacant  and 
unoccupied,  within  the  provisions  of  a  fire 
insurance  policy  making  it  void  in  case  the 
property  is  vacant  and  unoccupied  for  a  pe- 
riod of  10  days.  Limburg  v.  German  Fire 
Ins.  Co.,  57  N.  W.  626,  627,  00  Iowa,  709,  28 
L.  R.  A.  99,  48  Am.  St  Rep.  468. 

A  building  containing  furniture  and  fix- 
tures, and  in  which  a  person  slept  part  of 
the  time,  and  containing  stove,  chairs,  and 
other  furniture  suitable  for  a  saloon,  and  also 
a  small  stock  of  liquors  in  kegs  and  bottles, 
is  not  "vacant,  tmoccupled,  or  not  in  use^** 
within  a  policy  of  hisurance  against  Ort,  ex- 
empting the  insurer  from  liability  if  the 
building  should  be  vacant,  etc.,  at  the  time  of 
the  fire.  Stensgaard  v.  National  Fire  Ins. 
Co.,  80  N.  W.  468,  36  Minn.  181. 


UNOFFICIAL  TITLE. 

Under  the  occupying  claimant's  act  (Gen. 
St  1878,  c  75,  I  15),  providing  for  two  class- 
es of  occupants,  to  wit,  first,  those  who, 
"under  color  of  title  and  in  good  faith,  have 
peacefully  taken  possession,''  etc.,  the  first 
class  may  be  defined  as  those  who  go  into 
possession  of  land  under  color  of  what  may 


be  termed  private  or  unofflclal  title.  Pf  effer- 
le  V.  Wieland,  56  N.  W.  824^  826^  56  Minn. 
202,200. 


UNOPENED. 

A  statute  providing  that  roads  which 
had  remained  imopened  for  10  years  should 
be  vacated,  and  the  authority  for  opening  it 
repealed,  would  not  apply  to  a  road  which 
was  located  and  established,  and  in  which 
there  was  nothing  to  prevent  the  public  from 
traveling  over  it;  not  being  inclosed  or  shut 
up  or  obstructed.  City  of  Topeka  v.  Russam, 
2  Pac.  669,  676,  80  Kan.  550. 

Rev.  St  I  4668»  providing  that  any 
county  road  that  shall  remain  unc^ened  for 
seven  years  after  the  order  is  made  for  open- 
ing it  shall  be  declared  vacated,  should  not 
be  construed  to  apply  to  roads  located  sub- 
stantially upon  then  existing  traveled  ways, 
since  a  way  that  was  a  traveled  way  at  the 
time  did  not  require  a  formal  opening  under 
the  <»der  of  the  commissioners.  Heddleston 
T.  Hendricks,  40  N.  B.  408^  409,  62  Ohio  8t 
460. 

"Unopened  road,"  as  used  in  Laws  1879, 
c.  150,  I  1,  providing  that  any  county  road, 
or  part  thereof,  which  tias  been  authorised, 
which  shall  remain  unopened  for  public  use 
for  the  space  of  seven  years  at  any  one  time, 
after  the  order  made  or  the  authority  grant- 
ed for  opening  the  same,  shall  be  vacated, 
cannot  be  construed  to  include  a  road  which 
is  in  fact  used  as  a  public  highway  by  the 
public    Wilson  V.  Janes,  29  Kan.  238,  24a 


UNORGANIZED  COUNTY. 

By  the  term  **unorganized  county,"  in 
the  act  of  February  24,  1879,  authorizing  the 
judge  of  the  district  court  to  designate  the 
county  where  the  indictment  may  be  found, 
etc.,  is  meant  simply  a  county  which  has  not 
become  organized  for  local  government  under 
a  statute  providing  how  that  may  be  done. 
The  act  contemplates  no  such  thing  as  a 
county  organized  for  judicial  purposes,  for, 
when  a  county  becomes  organized  under  a 
law,  it  is  so  for  all  known  purposes  of  dvll 
administration— judicial  as  well  as  others. 
OUve  V.  States  7  N.  W.  444,  447,  11  Neb.  1. 


UNPAID. 

See  "Remaining  Unpaid." 
All  unpaid  taxes,  see  "All." 

To  say  that  a  note  is  unpaid  is  equivalent 
to  saying  that  it  has  not  been  paid,  as  the 
prefix  "un"  placed  before  the  past  participle 
indicates  the  absence  of  the  condition  or 
state  expressed  by  the  participle;  hence  an 
allegation  that  a  note  is  still  wholly  owing 
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and  unpaid  la  equlyalent  to  an  allegation  that 
the  note  la  still  wholly  due,  and  baa  not  been 
paid.  Tomllnaon  y.  Ayrea*  49  Pac  717,  718» 
U7  Cal.  568. 

A  bond  conditioned  for  the  payment  of  a 
snm  of  money  In  five  equal  annual  Install- 
ments provided  that  interest  should  be  pay- 
able annually  from  date  on  the  whole  amount 
unpaid,  at  the  rate  of  10  per  cent  per  an- 
num. Heidi  that  the  word  '^unpaid*'  import- 
ed that  any  amounts  not  paid  when  due  ac- 
cording to  the  condition  of  the  bond  should 
continue  to  bear  Interest  at  the  rate  of  10 
per  cent,  payable  annually,  until  the  bond 
was  paid.    Miller  y.  Hall,  18  S.  O.  141, 146. 

As  owing. 

"Unpaid,"  as  used  in  an  affidavit  that  an 
account  filed  as  a  set-off  was  "just  due,  and 
unpaid,"  is  equlyalent  to  "justly  due  and 
owing,"  as  used  in  How.  St  S  7525,  requiring 
the  affidavit  to  set  out  that  the  account  is 
"justly  owing  and  due,"  for,  if  it  is  just  due, 
and  unpaid,  it  must  necessarily  be  justly 
owing  and  due.  McGowan  v.  Lamb,  83  N. 
W.  881,  882,  66  Mich.  615. 

As  imaoonted. 

"Unpaid,"  as  used  in  a  will  giving  the 
testator's  wife  the  income  of  certain  land 
during  her  life,  or  the  interest  on  the  pro- 
ceeds in  case  she  sold  it  after  his  death,  and 
providing  that  at  her  death  the  principal  and 
unpaid  interest  of  the  whole  amount  given 
her  should  vest  in  his  children  and  their 
children,  etc.,  will  not  be  construed  to  mean 
unaccrued,  but  to  have  been  used  in  its  literal 
sense,  so  that  the  interest  earned  by  the 
widow's  fund,  but  not  collected  by  the  trus- 
tee or  paid  to  her  at  the  time  of  her  death, 
vested  in  the  testator's  children.  Nadlng  v. 
Elliott  36  N.  E.  695,  700,  137  Ind.  2G1. 

As  undue. 

The  word  ''unpaid"  is  more  commonly 
and  properly  applied  to  a  debt  due  than  to  a 
debt  undue,  and  may  at  least  as  well  mean 
a  debt  due  as  undue.  Therefore  no  power  to 
confess  a  judgment  for  a  debt  undue  la  even 
implied  by  a  power  of  attorney  to  confess 
judgment  on  a  note  for  such  amount  as  may 
appear  to  be  unpaid  thereon.  Bloane  v.  An- 
derson, 15  N.  W.  21,  22,  57  Wis.  123;  Reid  v. 
Southworth,  36  N.  W.  866,  867,  71  Wis.  28& 


UNPAID  ASSESSMENTS. 

"Unpaid  assessments,"  as  used  in  Act 
March  26,  1873,  requiring  the  judges  of  the 
Supreme  Court  to  appoint  three  commission- 
ers to  revise,  alter,  and  adjust  all  unpaid  as- 
sessments, la  to  be  construed  in  its  ordinary 
signification  of  unpaid  individual  assess- 
ments. Edwards  v.  Jersey  City,  40  N.  J.  Law 
ai  Vroom)  176,  178. 


UHPAID  BENT. 

'^Unpaid  rent,"  as  used  In  laws  giving  a 
right  of  distress  to  any  landlord  if  the  tenant 
shall  convey  away,  etc.,  leaving  the  rent  or 
any  part  thereof,  unpaid,  means  the  arrears 
of  rent;  that  is,  rent  behind  in  payment,  al- 
though due.  Weiss  v.  Jahn,  37  N.  J.  Law  (8 
Vroom)  03,  96. 

UNPAVED. 

A  municipal  charter  authorizing  the  lease 
of  portions  of  the  "unpaved"  wharf  applies 
to  any  portion  not  paved  in  a  manner  suita- 
ble for  receiving  and  discharging  passengers 
and  freight  and  includes  a  portion  unused 
for  that  purpose^  from  which  most  of  the 
macadam  has  been  washed  away.  Belcher 
Sugar  Refining  Co.  v.  St  Louis  Grain  Ele- 
vator Co.,  13  S.  W.  822,  826,  101  Mo.  192,  8 
L.  B.  A.  801. 

UNPROFESSIONAL 

"Unprofessional"  is  used  in  Laws  1883, 
c.  125,  8  9,  authorizing  the  state  medical  ex- 
amining board  to  refuse  certificates  of  prac- 
tice to  those  guilty  of  unprofessional  or  dis- 
honorable conduct  convertlbly  with  dishon- 
orable, since  it  might  be  deemed  unprofes- 
sional for  the  members  of  one  school  of  med- 
ical practice  to  consult  professionally  with  a 
member  of  a  different  school;  but  such  mat- 
ters are  not  within  the  plain  purpose  of  the 
act,  which  was  the  affording  of  protection 
to  the  people  against  ignorant,  unqualified, 
and  unworthy  practitioners  of  this  profes- 
sion. State  V.  State  Medical  Examining 
Board,  20  N.  W.  238,  241,  32  Minn.  324,  50 
Am.  Kep.  575. 

"Unprofessional  or  dishonorable  con- 
duct" as  groimd  for  refusing  a  certificate  to 
practice  medicine,  is:  (1)  The  procuring,  or 
aiding  or  abetting  in  procuring,  a  criminal 
abortion;  (2)  the  obtaining  of  a  fee  on  the 
assurance  that  a  manifestly  incurable  disease 
can  be  permanently  cured;  (3)  betrayal  of  a 
professional  secret  to  the  detriment  of  a  pa- 
tient; (4)  causing  the  publication  and  circu- 
lation of  advertisements  of  any  medicine  or 
means  whereby  the  monthly  periods  of  wo- 
men can  be  regulated,  or  the  menses  can  be 
established,  if  suppressed;  (5)  causing  the 
publication  and  circulation  of  advertisements 
of  any  kind  relative  to  diseases  of  the  sex- 
ual organs,  tending  to  injure  the  morals  of 
the  public.  Cobbey's  Ann.  St  Neb.  1903,  | 
9428. 

UNQUALIFIED. 

Opinion  OT  belief. 

"Unqualified  opinion,"  as  used  In  Wood's 
Dig.  296,  S  347,  excluding  a  juror  in  a  crim- 
inal case  who  has  formed  or  expressed  an  un- 
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qualified  opinion  aa  to  the  prlaoner'a  guilt, 
involves  a  belief  in  the  facts  as  well  aa  a 
conclusion  from  them.  If  a  Juror  had  read 
or  heard  a  statement  of  the  facts  of  a  case 
this  does  not  of  itself  disqualify  him,  for  it 
does  not  follow  that  he  has  either  formed  or 
expressed  an  unqualified  opinion.  He  may 
not  have  formed  any  opinion  at  all,  certainly 
not  an  unqualified  one.  He  may  have  receiv- 
ed an  impression,  but  this  impression  is  not 
enough  to  disqualify  him.  A  mere  suspicion 
or  inclination  of  the  mind  towards  a  conclu- 
sion is  not  enough.  The  state  of  mind  must 
be  mdre  decided.  He  must  have  reached  a 
conclusion  like  that  upon  which  he  would  be 
willing  to  act  In  ordinary  matters.  People  v. 
Reynolds,  16  Oal.  128,  133. 

What  constitutes  ''unqualified  opinion  or 
belier*  sufiicient  to  disqualify  a  juror  is 
sometimes  very  difficult  to  determine.  Per- 
haps as  good  an  exposition  of  the  technical 
meaning  of  this  phrase  is  to  be  found  in  the 
opinion  of  Mr.  Justice  Baldwin  in  the  case 
of  the  People  v.  Reynolds,  16  Cal.  128,  132, 
as  could  well  be  given.  Among  the  causes 
of  implied  bias  is  the  having  formed  or  ex- 
pressed an  unqualified  opinion  or  belief  that 
the  prisoner  is  guilty  or  Is  not  guilty  of  the 
offense  charged.  Upon  no  one  question  of 
civil  or  criminal  practice  have  the  decisions 
of  courts  been  more  inharmonious  than  up- 
on this  question  of  qualification  or  disquali- 
fication of  Jurors  arising  from  the  formation 
or  expression  of  opinion  of  the  gtlilt  or  inno- 
cence of  the  accused.  These  terms  were 
used  to  define  the  nature  of  the  opinion  or 
belief  formed  or  expressed— to  distinguish 
between  a  mere  hypothetical  opinion  or  a 
mere  casual  impression  and  a  decided  or  fix* 
ed  opinion.  The  language  implies  that,  to 
exclude  the  juror,  he  must  have  a  settled 
conviction  of  the  guilt  or  Innocence  of  the 
party,  or  has  expressed  such  a  conviction. 
It  does  not  seem  to  be  indispensable,  under 
this  sectioi^  that  the  juror  has  had  the  usual 
or  any  means  or  bpportunities  of  arriving  at 
a  correct  or  intelligent  opinion  upon  the  sub- 
ject if  he  has  formed  it  or  if  he  has  express- 
ed it.  Minds  are  so  differently  constituted 
that  some  men  form  opinions  and  very  ob- 
stinately adhere  to  them  upon  slender  and  in- 
Bufflcient  grounds,  while  others  are  undecid- 
ed when  sufficient  reason  exists  for  forming 
them.  If  the  juror  has  read  or  heard  a  state- 
ment of  the  facts  of  the  case,  this  does  not, 
of  itself,  disqualify  him,  for  it  does  not  fol- 
low that  he  has  either  formed  or  expressed 
an  unqualified  opinion.  He  may  have  receiv- 
ed an  impression,  but  this  impression  is  not 
enough  to  disqualify  him.  A  mere  suspicion 
or  inclination  of  the  mind  toward  a  conclu- 
sion Is  not  enough;  the  state  of  the  mind 
must  be  more  decided.  He  must  have  reach- 
ed a  conclusion  like  that  upon  which  he 
would  be  willing  to  act  in  ordinary  tnatters. 
State  y.  Millaln,  8  Nev.  409,  429. 


"Unqualified  opinion  or  belief,**  as  used 
in  a  statute  providing  that  any  Juror  shall  be 
disqualified  who  has  formed  or  expressed  an 
"unqualified  opinion  or  belief  that  the  de- 
fendant Is  guilty,*'  means  a  fixed  and  certain 
belief,  and  is  incompatible  with  reasonable 
doubt  and  uncertainty,  and  is  not  dependent 
on  the  existence  or  nonexistence  of  any  ex- 
trinsic facts.  It  is  a  condition  of  the  mind 
or  a  fixed  conclusion  which  closes  the  mind 
against  any  testimony  which  may  be  pre- 
sented in  opposition  to  it  and  resists  the 
force  of  such  testimony  and  perverts  the 
Judgment  The  opinion  or  judgment  must  be 
something  more  than  a  vague  impression 
formed  from  casual  conversation  with  others 
or  from  reading  abbreviated  newspaper  re- 
ports. It  must  be  such  an  opinion  on  the 
merits  as  will  be  likely  to  bias  or  prevent  a 
candid  Judgment  from  a  full  hearing  of  the 
evidence.  People  v.  O'Loughlin,  1  Pac.  653, 
664,  8  Utah,  133. 

A  Juror,  having  formed  and  expressed 
an  opinion  as  to  defendant's  guilt  is  not  sub- 
ject to  challenge  as  having  formed  an  "un- 
qualified opinion,"  if  his  information  is  de- 
rived from  barroom  talks,  and  he  does  not 
know  the  persons  with  whom  he  conversed* 
Is  not  acquainted  with  the  defendant  and 
does  not  entertain  any  deliberate  or  fixed 
opinion  or  belief  as  to  his  guilt  or  innocence. 
State  V.  Raymond,  11  Nev.  98,  107. 

An  "unqualified  opinion,"  within  the 
meaning  of  the  statute  making  an  unquali- 
fied opinion  or  belief  a  ground  for  challenge, 
is  such  a  settled  conviction  in  the  mind  of 
the  Juror,  founded  upon  the  knowledge  of 
the  facts  of  the  case,  as  would  raise  a  strong 
presumption  of  partiality;  but  a  hypothetical 
opinion,  founded  on  hearsay  or  information, 
and  unaccompanied  vTlth  malice  or  ill  will 
will  not  support  a  challenge  for  Implied  bias. 
There  is  a  wide  distinction  between  a  fixed 
opinion  formed  aftor  hearing  what  purports 
to  be  the  facts  and  a  mere  imin^sslon  form- 
ed upon  rumor  or  hearsay  evidence.  Haugen 
V.  Chicago,  M.  &  St  P.  Ry.  Co..  63  N.  W. 
769,  771,  3  S.  D.  894. 

The  term  "unqualified  opinion,"  within 
the  rule  that  a  juror  who  has  formed  an  un- 
qualified opinion  is  subject  to  challenge,  does 
not  characterize  an  opinion  of  a  juror  based 
upon  hearsay,  and  not  upon  statements  made 
by  any  one  claiming  to  have  personal  knowl- 
edge, if  the  juror  still  thinks  he  can  render 
a  true  verdict.  State  v.  Ormiston,  23  N.  W. 
370,  376,  66  Iowa,  143. 

The  forming  and  expressing  of  an  un- 
qualified opinion  sufficient  as  a  ground  of 
challenge  for  cause  to  a  juror  is  not  shown 
by  the  mere  fact  that  the  Juror  heard  some 
of  the  facts  and  formed  a  slight  opinion,  if 
he  has  forgotten  the  facts,  and  states  that  he 
thinks  he  can  try  the  case  fairly  and  without 
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regard  to  his  preyious  opinion.     Ck>llln8  t. 
Bnms,  26  Pac  146,  146^  16  Colo.  7. 

An  unqualified  opinion,  within  the  mean- 
ing of  a  statute  providing  that  an  unqualified 
opinion  as  to  the  defendant's  guilt  shall  ren- 
der a  Juror  subject  to  challenge,  means  a  fix- 
ed and  settled  conviction  of  the  guilt  or  in- 
nocence of  the  defendant  People  v.  King, 
27  Gal.  507,  512,  87  Am.  Dec.  95. 

In  construing  the  statute  providing  that 
an  unqualified  opinion  or  belief  in  the  pris- 
oner's guilt  shall  render  a  juror  subject  to 
challenge,  the  court  say  the  difference  be- 
tween an  opinion  and  an  unqualified  opinion 
or  belief  is  not  very  broad,  and  sometimes 
not  recognized  by  a  juror.  It  is  very  proper 
by  other  questions  to  ascertain  whether  in 
fact  the  opinion  is  an  unqualified  one  or  is 
dependent  upon  the  truth  of  facta  or  rumors 
which  the  juror  may  have  heard  and  wheth- 
er it  is  merely  an  impression.  In  the  case  of 
People  V.  Reynolds,  16  Gal.  128,  the  court  say 
the  effect  upon  his  mind  must  be  more  than 
an  impression — ^It  must  amount  to  a  convic- 
tion.   People  V.  Symonds,  22  Cal.  848,  861. 

The  term  "unqualified  opinion"  In  the 
rule  that  a  juror  who  has  formed  and  ex- 
pressed an  unqualified  opinion  is  subject  to 
challenge  does  not  include  an  opinion  which 
the  juror  has  formed  and  expressed,  but  is 
conditioned  on  the  truth  of  reports  which  he 
has  heard.  State  v.  Ostrander,  18  Iowa,  436, 
461. 

The  term  "unqualified  opinion,"  within 
the  rule  that  a  juror  who  has  formed  or  ex- 
pressed an  unqualified  oi^nion  as  to  the  guilt 
or  innocence  of  the  defendant  is  subject  to 
challenge,  does  not  apply  to  a  juror  who 
states  that  he  has  not  formed  an  unqualified 
opinion,  but  if  what  he  has  heard  is  proved 
at  the  trial  he  has  an  opinion,  but  that  he  has 
no  prejudice  or  bias  to  prevent  him  from 
hearing  the  evidence  and  giving  a  verdict  in 
accordance  with  the  law  and  testimony. 
State  V.  Sater,  8  Iowa,  420,  424. 

Where  a  juror  testifies  that  he  has  a  fix- 
ed opinion,  which  it  would  require  evidence 
to  remove,  he  has  an  "unqualified  opinion," 
so  as  to  be  incompetent  as  a  juror.  People 
V.  Johnston,  46  Cal.  78,  70. 

A  juror  who,  in  answer  to  a  question, 
said  he  had  formed  some  opinion  from  what 
he  had  heard,  but  never  expressed  any,  that 
he  did  not  place  explicit  belief  in  what  he 
liad  heard,  and  that  his  opinion  was  a  condi- 
tional one,  had  not  an  "unqualified  opinion," 
so  as  to  render  him  Lucompetent  as  a  juror. 
People  V.  Murphy,  46  Cal.  187,  142. 

The  term  "unqualified  opinion,"  within 
the  rule  that  a  person  having  formed  or  ex- 
pressed an  unqualified  opinion  as  to  the  guilt 
or  innocence  of  the  defendant  is  subject  to 
challenge,  applies  to  an  opinion  where  It  Is 
unconditional  that  defendant  is  guilty  or 


Innocent;  but  If  the  opinion  is  with  the  con- 
dition that  If  what  the  juror  has  heard  about 
the  case  is  true,  then  the  defendant  is  guilty 
or  not  guilty,  the  opinion  is  qualified.  State 
V.  George,  18  N.  W.  298,  62  Iowa,  682. 

In  construing  the  requirement  that  the 
forming  or  expressing  of  an  "unqualified 
opinion"  subjecte  a  juror  to  challenge  for 
cause,  the  court  say  that  it  is  argued  by  the 
Attorney  General  that  there  is  a  difference 
between  expressing  an  unqualified  opinion 
and  the  unqualified  expression  of  an  opinion; 
and  so  there  is,  if  we  resort  to  a  verbal  crit- 
icism or  mere  metaphysical  disquisition.  It 
was  not  the  intention  of  the  Legislature  to 
leave  the  right  of  parties  to  rest  upon  so 
narrow  and  dangerous  a  foundation.  Their 
obvious  intention  was  to  exclude  from  the  ju- 
ry box  every  one  who  had  either  formed  an 
unqualified  opinion,  or,  having  formed  an 
opinion,  had  expressed  it  without  qualifica- 
tion. People  V.  Cottle,  6  Cal.  227,  228;  Peo- 
ple V.  Edwards,  41  Cal.  640,  648;  People  v. 
Brotherton,  43  Cal.  680,  632. 

Ownership. 

The  New  York  stetutes  used  the  term 
"power  of  alienation"  in  reference  to  the 
real  estate,  and  "unqualified  ownership"  In 
reference  to  personal  property,  in  prohibiting 
perpetuity*  but  the  meaning  of  the  terms  is 
synonymous.  Ladd  v.  Mills  (U.  8.)  20  Fed. 
792,  708. 

UNQUESTIONABLE. 

''Unquestionable,"  as  used  in  Insurance 
policies  providing  that  the  insurance  shall 
be  unquestionable,  meant  Indisputable,  and 
amounts  to  an  absolute  guaranty  that  no 
objection  shall  be  taken  to  defeat  the  policy 
on  the  death  of  the  person  whose  life  Is  In- 
sured. Simpson  V.  Life  Ins.  Coi  of  Virginia, 
20  S.  B.  617,  115  N.  C.  803. 

UNREASONABLE  DELAY.  * 

In  determining  what  will  constltnto  an 
'^mreasonable  delay"  in  applying  for  a  man- 
damus regard  should  be  had  to  circum- 
stances which  justify  the  delay,  to  the  na- 
ture of  the  case,  and  the  relief  demanded, 
and  to  the  question  whether  the  rights  of 
the  defendant  or  oi  other  persons  have  been 
prejudiced  by  such  delay.  Where  a  person 
was  dismissed  from  the  police  force  of  a  dty 
without  legal  trial,  a  delay  of  over  two  yean 
In  applying  for  a  mandamus  to  compel  the 
board  of  coundlmen  to  try  him  was  unrea- 
sonable, there  being  no  special  circumstance 
to  excuse  or  justify  such  delay.  Taylor  v. 
City  of  Bayonne,  30  AtL  481,  67  N.  J.  Law, 
87a 

"Unreasonable  delay,**  as  offering  proof 
of  acceptance  of  a  delivery  of  goods,  and  re- 
fusal t»  accept  within  a  reasonable  tlmob  are 
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sobstantUUf  alike.  Bejoiid  a  reasonable 
time  l8  qnreaeonable  delay.  If  tlie  delay  la 
not  Feasonable^  it  is  unreasonable.  Pratt  v. 
Pe<^  86  N.  W.  410»  412,  70  Wis.  620. 

Under  Rer.  St  U.  S.  I  4922  [U.  8.  Oomp. 
St  1901,  p.  8396],  proYiding  that  a  patentee 
who  has  inadyerteotly  claimed  more  than  he 
is  entitled  to  may  maintain  a  suit  for  any 
distinguishable  part  of  the  patented  inven- 
tion which  was  bona  fide  bis  own,  provided 
that  no  patentee  shall  be  entitled  to  the  ben- 
efit of  this  section.  If  he  has  unreasonably 
neglected  or  delayed  to  enter  a  disclaimer,  a 
delay  of  over  four  years  in  filing  a  disclaim- 
er of  a  claim  which  has  bemi  adjudged  in- 
valid by  a  judgment  from  which  no  appeal 
was  taken  is  an  unreasonable  delay,  and  op- 
erates to  invalidate  the  whole  patent  Office 
Specialty  Mfg.  Co.  v.  Globe  Go.  (U.  S.)  65  Fed. 
699,  605  (citing  Singer  v.  Walmsley  [U.  S.]  22 
Fed.  Gas.  207). 

A  common  carrier  must  deliver  goods 
without  unreasonable  delay,  and  if  damages 
be  sustained  by  reason  of  neglect  to  trans- 
port goods  thus  received  in  the  ordinary 
time,  unless  excused  by  uncontrollable  cir- 
cumstances, the  carrier  must  respond  in 
damages.  Having  possessed  himself  of  the 
goods  to  be  transported,  he  must  perform  the 
duty  within  a  reasMiable  time  or  be  held  lia- 
ble for  the  loss  which  ensues.  Illinois  G^it 
R.  Oa  y.  McaeUan,  64  IlL  68,  70,  5  Am.  Rep. 
83. 

As  used  in  Gen.  St  I  1707,  providing 
that  interest  may  be  recovered  on  money 
withheld  by  an  "unreasonable  and  vexatious 
delay,"  should  be  construed  as  meaning 
something  more  than  delay  in  the  payment 
of  a  sum  due.  Cknrson  v.  Neatheny,  11  Pac. 
82,  84,  9  Colo.  212. 

UNREASONABLE  DISTRESS. 

The  phrase  '*unrea8onabIe  distress,**  as 
used  in  Rev.  Code,  p.  869,  I  24,  providing 
that  any  person  taking  an  unreasonable  dis- 
tress shall  answer  in  damages  to  the  party 
iQjured,  means  such  a  distress  as  a  reason- 
able and  fairly  intelligent  man  taking  into 
consideration  the  mode  of  sale,  if  the  goods 
should  come  to  sale,  would  know  to  be  ma- 
terially more  than  enough  to  satisfy  the  rent 
and  expenses,  and  such  excess  should  be  a 
substantial  and  not  of  a  trifling  character. 
If  the  distress  is  unreasonable  in  amount 
and  made  without  malice  on  the  part  of  the 
defendant  plaintiff  is  entitled  to  recover 
such  damages  as  he  has  sustained  by  reason 
ct  the  taking  of  such  unreasonable  distress. 
Weber  v.  Vernon  (Del)  46  AtL  637»  CSS,  2 
Pennewill,  859. 


by  a  party  dissi^tisfied  with  a  rate  made  by 
it  In  which  such  party  must  show  that  the 
rate  is  unreasonable  and  unjust  to  him,  the 
same  construction  should  be  given  to  the 
phrase  '^unreasonable  and  unjust"  that 
would  have  obtained  in  a  suit  to  recover 
from  the  carrier  excess  of  charges  paid.  At 
common  law,  in  a  proceeding  of  this  kind, 
the  term  meant  that  the  rate  charged  was 
more  than  a  fair  compensation  for  the  sl- 
ices rendered,  or  that  the  difference  in  rates 
constituted  an  unjust  discrimination  against 
the  complainant  Garton  v.  Bristol  &  B. 
Ry.  Co.,  101  B.  C.  L.  112,  153,  sustains  the 
position  that  the  carrier  had  the  right  to 
discriminate  between  shippers  as  to  the 
amount  of  charges,  provided  it  did  not 
amount  to  an  unjust  discrimination;  and  in 
Cowden  v.  Pacific  Coast  S.  S.  Co.,  94  CaL 
470,  29  Pac.  873,  18  L.  R.  A.  221,  28  Am.  St 
Rep.  142,  the  court  says  that  the  obligation 
which  the  common  law  imposed  on  the  car- 
rier was  to  accept  and  carry  all  goods  deliv- 
ered on  being  paid  a  reasonable  compensa- 
tion for  so  doing,  and,  if  the  carrier  refused 
to  accept  such  goods,  an  action  lay  against 
him,  and,  if  the  customer  paid  on  a  protest 
a  larger  sum  than  was  reasonable,  he  could 
recover  back  the  surplus  beyond  what  the 
carrier  was  entitled  to  receive.  But  the  fact 
that  the  carrier  charged  others  less,  thouc^ 
it  was  evidence  that  the  charge  was  unrea- 
sonable, was  no  more  than  evidence  tending 
that  way.  There  was  nothing  at  common 
taw  to  hinder  a  carrier  from  carrying  for 
favored  individuals  at  an  unreascmably  low 
rate,  or  even  gratis.  All  that  the  law  re- 
quired was  that  he  should  not  charge  any 
more  than  was  reasonable.  Discrimination 
in  rates  is  often  necessary  to  uphold  justice 
and  promote  the  public  good,  and  such  dis- 
crimination is  not  unreasonable  or  unjust 
as  to  him  who  gets  in  service  the  equivalent 
of  what  he  pays.  Railroad  Commission  of 
Texas  v.  Weld  &  Neville,  78  S.  W.  629,  681, 
96  Tex.  894. 

UNREASONABLE  TIME. 

In  determining  what  is  an  unreasonable 
time,  regard  is  to  be  had  to  the  nature  of  the 
instrument  the  usage  of  trade  or  business, 
if  any,  with  respect  to  such  instruments,  and 
the  facts  of  the  particular  case.  Bates'  Ann. 
St  Ohio  1904,  I  8178b;  Ann.  Codes  &  Sts. 
Or.  1901,  I  4692;  Code  Supp.  Ta.  1898,  I 
2841a. 

''Unreasonable  lapse  of  time,"  as  used 
in  the  chapter  relating  to  the  dissolution  of 
marriage,  and  providing  for  the  denial  of  tiie 
divorce  where  there  is  an  unreasonable  lapse 
of  time  before  the  commencement  of  the  ac- 
tion, means  such  a  delay  in  commencing  the 
action  as  establishes  the  presumption  that 
there  has  been  connivance,  collusion,  or  con- 
donation of  the  offense,  or  full  acquiescence 


UNREASONABLE  RATE. 

In  Rev.  St  1896,  arts.  4566,  4666,  author- 
izing action  against  the  railroad  oommission  ;  in  the  same  with  intent  to  continue  the  mar' 
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rlage  relation,  notwithstanding  the  conunls- 
flion  of  the  offense  set  up  as  a  ground  of  di- 
vorce.   Rev.  Ck>des  1899»  N.  D.  I  2753. 


UNSAFE. 

Feel  unsafe  and  insecure,  see  "Feel — 
Felt" 

,  Where,  in  an  action  for  death  caused  by 
the  condition  of  a  road,  there  was  a  submis- 
sion to  the  jury  as  to  whether  the  highway 
was  "defective  and  unsafe,"  the  court  said 
such  expression  is  substantially  equivalent 
to  the  expression  "insufficiency  or  want  of 
repair,"  as  used  in  the  statute  authorizing  a 
recovery  for  damages  caused  by  the  insuffi- 
ciency or  want  of  repair  of  any  bridge  or 
road.  Carpenter  v.  Town  of  Rolling,  83  N. 
W.  053,  956,  107  Wis.  659. 

An  unsafe  condition  of  a  building  which 
has  been  partially  destroyed  by  fire,  which 
will  render  the  owner  liable  for  damages 
caused  by  the  falling  of  the  building  after  a 
reasonable  time  is  allowed  him  to  repair,  is 
such  a  condition  that  it  would  not  be  able  to 
resist  the  elements  under  ordinary  circum- 
stances which  might  exist  in  that  locality, 
or  under  such  extraordinary  circumstances 
as  might  happen  in  that  locality,  judging 
from  past  experience.  Lauer  ▼.  Palms 
(Mich.)  89  N.  W.  694,  695,  68  L.  R.  A.  er. 

As  Insolvent. 

In  Rev.  St  1878,  S  4551,  relating  to  re- 
ceiving deposits  by  banks  in  insolvent  condi- 
tion, provides  that  when  any  officer  knows, 
or  has  good  reason  to  know,  that  such  bank 
is  unsafe  or  insolvent,  and  receives  any  de- 
posit, he  shall  be  punished,  etc.,  the  word 
"unsafe"  is  used  Interchangeably  with  **in- 
solvent,"  and  does  not  vary  the  meaning  of 
the  statute.  In  re  Koetting,  62  N.  W.  622, 
623,  90  Wis.  166. 

UNSAFE  AND  INSECURE. 

"Unsafe  and  insecure"  in  a  chattel  mort- 
gage providing  that,  if  the  mortgagee  at  any 
time  feel  unsafe  or  insecure,  he  may  seize 
and  sell  the  property,  etc.,  does  not  mean  an 
arbitrary  discretion,  but  there  must  be  a 
sense  of  insecurity  or  want  of  safety  occa- 
sioned by  some  present  or  contemplated  act, 
which  tends  to  impair  the  security  of  the 
mortgage.  Lichtenberger  t.  Johnson,  48  N. 
W.  336,  32  Neb.  185. 


UNSATISFIED. 

"Unsatisfied,"  as  used  in  the  return  of 
an  execution  as  being  unsatisfied,  is  not 
equivalent  to  a  return  of  "No  property 
found,"  and  hence  such  return  is  not  suffl- 
<:ient  to  continue  the  Judgment  lien  under 


Gompw  St  1858,  p..  567,  authorizing  a  Judg- 
ment creditor  to  enforce  the  same  at  any 
time  within  five  years  after  the  entry  there- 
of, but  providing  that  when  no  execution 
shall  have  been  issued  or  levied,  or  returned 
"No  property  found,"  within  five  years  from 
the  time  of  the  entry  of  the  judgment,  the 
lien  thereof  shall  be  determined,  and  the 
property  of  the  judgment  debtor  discharged 
therefrom.  Sherburne  y.  Rippe,  29  N.  W. 
322,  323,  35  Minn.  540. 

In  proceeding  to  authorize  the  grant  of 
an  order  of  examination  after  execution,  the 
sheriff's  return  of  "Unsatisfied"  on  the  exe- 
cution is  proof  that  there  is  no  known  prop- 
erty liable  to  execution.  Hinsdale  ▼•  Sin- 
clair, 83  N.  C.  338,  843. 

UNSATISFIED  AOOOUNTS. 

"Unsatisfied  accounts,**  within  the  mean- 
ing of  a  charge  that  another  has  stolen  a  file 
of  unsatisfied  accounts,  cannot  be  construed 
to  mean  any  writing  which  is  made  by  the 
statute  the  subject  of  larceny.  Blanchard 
V.  Fisk,  2  N.  H.  398,  400. 

UNSEATED  LANDS. 

In  reference  to  assessing  realty,  '*an- 
seated  lands"  are  those  on  which  there  are 
no  such  improvements  as  indicate  a  personal 
responsibility  for  its  taxes.  Stoetzel  v.  Jack- 
son, 105  Pa.  562,  567. 

The  term  "unseated,"  when  used  to  de- 
note a  condition  of  real  property,  would 
seem  to  mean  that  class  of  lands  which  are 
neither  In  the  possession  of,  nor  cultivated  by, 
any  person.  In  Kennedy  v.  Daily  (Pa.)  6 
Watts,  269,  it  was  held  that  residence  with- 
out cultivation,  or  cultivation  without  resi- 
dence, or  both,  constitutes  seated  lands. 
McLeod  V.  Uoyd,  71  Pac  795,  79Q,  43  Or. 
260. 

UNSEAWORTHY. 

Where  a  plea  in  an  action  on  a  policy 
insuring  a  ship  alleged  that  the  ship  became 
unseaworthy  before  the  loss,  further  alle- 
gations that  she  was  ''greatly  broken,  dam- 
aged, and  shattered  and  loosened"  did  not 
add  to  the  allegation  of  unseaworthiness,  the 
last  words  being  applicable  to  any  damage^ 
however  slight  Hollingworth  v.  Brodrick» 
7  Adol.  &  B.  28^  31« 

UNSETTLED. 

Any  unsettled  person,  see  "Any." 

Unsettled  item. 

,  An  item  in  an  account  annexed,  which 
has  been  paid  and  a  receipt  given  and  ac- 
cepted therefor,   cannot  be   considered   an 
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"unsettled  item,"  within  Bey.  St  e.  tl,  I  87, 
relating  to  mntiial  aeooimta.  Penj  r.  Oties- 
ley.  77  Me.  893,  395. 

UNSETTIiEB  MERCHANT. 

An  itinerant  er  unsettled  merchant  or 
trader,  within  the  meaning  of  the  act  relat- 
ing thereto,  ahall  include  every  parson,  firm, 
or  corporation  who,  either  in  person  or  by 
agent,  sells,  er  offers  to  sell,  any  goods, 
wares,  or  merchandise  then  in  the  state 
withont  any  manifest  intention  of  perma- 
nently settling,  locating,  or  residing  at  some 
one  place  in  tiie  state,  and  who  Is  not  per- 
manently located  and  regularly  taxed  there- 
in.   Gomp.  Laws  Nev.  1900,  I  1248. 

UNSETTLED  WOMAN. 

"Unsettled  woman,"  as  used  In  St  1879, 
relating  to  the  acquiring  of  a  settlement  by 
a  married  woman,  and  providing  that  a  set- 
tlement thereunder  shall  be  deemed  to  have 
been  gained  by  any  unsettled  woman  upon 
the  completion  of  the  term  of  residence 
therein  mentioned,  etc.,  means  a  woman  who 
was  unsettled  at  the  time  the  statute  went 
into  effect  Worcester  v.  Great  Barrington, 
6  N.  E.  491,  492,  140  Mass.  243. 

Where  an  unmarried  woman  had  derived 
a  settlement  through  her  father  at  the  time 
of  the  passage  of  the  act  of  1879,  she  was 
not  an  "unsettled  woman,"  within  the  retro- 
active provision  of  such  act,  which  provides 
that  "a  settlement  by  five  years'  residence 
should  be  deemed  to  have  been  gained  by 
any  unsettled  woman,  although  the  whole 
or  a  part  thereof  accrues  before  the  passage 
of  this  act"  Mlddleborough  v.  Plympton, 
4  N.  E.  568,  669,  140  Mass.  82S. 


UNSKILLFULNESS. 

As  used  in  the  proposition  whether  a  loss 
by  fire,  remotely  caused  by  the  negligence, 
carelessness,  or  unskillfuluess  of  the  master 
and  crew  of  a  vessel,  is  a  loss  within  the  pol- 
icy of  insurance  on  the  vessel,  ''unskillful- 
uess" does  not  mean  a  general  unskillfulness, 
such  as  would  be  a  breach  of  the  implied 
warranty  of  competent  skill  to  navigate  and 
conduct  the  vessel,  but  only  unskillfulness  in 
the  particular  circumstances  remotely  con- 
nected with  the  loss,  in  which  sense  it  is 
equivalent  to  negligence  or  carelessness  in 
the  execution  of  duty,  and  not  to  incapacity. 
Waters  v.  Merchants'  Louisville  Ins.  Go.,  86 
U.  S.  (11  Pet)  213,  219,  9  Li  Ed.  60. 

In  usual  parlance,  "misconduct  means  a 
transgression  of  some  established  and  def- 
inite rule  of  action,  where  no  discretion  is 
left  except  what  necessity  may  demand,  and 
carelessness,  negligence,  and  unskillfulness 
arc  transgressions  of  some  established  but 
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indefinite  rule  of  action,  where  some  discre- 
tion is  necessarily  left  to  the  actor.  Mis- 
conduct la  a  violation  of  definite  law;  care- 
lessness, an  abuse  of  discretion  under  an 
indefinite  law.  Misconduct  is  a  forbidden 
act;  carelessness,  a  forbidden  quality  of  an 
act  and  Is  necessarily  indefinite."  Citizens' 
Ins.  Oa  T.  Mars!..  41  Pa.  (6  Wright)  886,  394. 

UNSOLD. 

The  word  "unsold,**  as  used  in  a  stat- 
ute providing  that  all  pieces  or  parts  of  land 
remaining  unsold  at  a  tax  sale  shall  be 
stricken  from  the  tax  Hat,  means  "not  sold 
to  an  actual  purchaser,"  and  no  inference 
can  be  drawn  from  it  that  It  was  not  in- 
tended that  tracts  not  thus  sold  should  be 
"bid  in  for  the  state,"  which  is  never  re- 
ferred to  in  any  of  the  tax  laws  as  a  sale, 
nor  the  state  called  a  "purchase."  Mulvey 
V.  Tozer,  42  N.  W.  887,  888,  40  Minn.  884. 

In  construing  Act  Ck)ng.  Sept  28,  1850 
(9  Stat  519),  granting  to  Illinois  and  othor 
states  all  unsold  swamp  and  overfiowed 
lands  belonging  to  the  United  States,  the 
court  holds  that  the  term  "unsold"  in  that 
act  is  not  restricted  in  its  application  to 
land  which  had  been  transferred  for  a  mon- 
ey consideration,  but  that  land  which  had 
been  properly  located  under  a  military  land 
warrant  was  sold,  within  the  meaning  of 
the  act  Culver  v.  Uthe,  10  Sup.  Ct  415,  416, 
133  U.  &  655,  83  L.  Ed.  77& 

UNSOUND. 

A  disease  of  any  sort  i^  easily  removed, 
but  which  by  neglect  or  maltreatment  proves 
fatal,  is  not  "unsoundness,"  within  the 
meaning  of  the  warranty  of  a  negro.  Gads- 
den V.  Raysor  (&  G.)  9  Rich.  Law,  276,  281. 

Horse  or  mule. 

If  a  horse  is  purchased  to  be  used  in  a 
given  way,  the  word  "sound"  means  that  he 
is  useful  for  that  purpose,  and  "unsound" 
means  that  at  the  time  he  is  affected  with 
something  which  will  have  the  effect  of 
impeding  that  use.  It  is  right  to  add  to  the 
definition  of  unsoundness  that  the  disqualifi- 
cation for  work  may  arise  either  from  dis- 
ease or  accident.  Klddell  v.  Bumard,  9 
Mees.  &  W.  668,  671. 

What  constitutes  unsoundness  in  a  horse 
is  a  question  for  the  Jury;  and  whether 
glanders  is  an  aggravated  form  of  distem- 
per or  a  distinct  disease,  or  whether  dis- 
temper as  well  as  glanders  is  an  unsound- 
ness, is  a  question  of  fact  with  which  a 
court  has  nothing  to  do.  Undsay  v.  Davis, 
80  Mo.  406,  412. 

"Unsoundness,"  within  the  meaning  of 
a  warranty  that  a  horse  is  sound,  includes 
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any  disease,  infirmity,  or  defect  whicb  ren- 
ders the  hwse  lees  fit  for  present  use  or 
oonvenlence,  and  not  epenly  and  palpably 
TiJBlble,  and  which  Is  discoverable  only  by 
persons  of  skill  and.  Judgment  with  regard 
to  the  qualities  of  horses.  Therefore,  if  a 
horse  is  derived  of  sight  In  ooe  eye,  or 
the  eye  Is  def eetlye,  and  this  Is  only  dis- 
coverable by  persons  skilled  in  horses,  it 
constitutes  unsoundness,  and  is  a  breach  of 
the  warranty.  Burton  v.  Toung  (Del.)  5 
Har.  233. 

"The  meaning  of  the  word  Hmsound- 
ness,'  as  applied  to  a  horse,  is  any  disease 
which  either  actually  does  diminish  the  ac- 
tual use  of  the  animal,  so  as  to  make  him 
less  capable  of  work  of  any  description,  or 
which  in  its  ordinary  progress  v^l  diminish 
the  natural  usefulness  of  the  animal,  or  if 
the  horse  has,  either  through  disease  or  ac- 
cident, undergone  any  alteration  of  struc- 
ture that  either  actually  does  at  the  time, 
or  in  its  ordinary  effect  will,  diminish  the 
actual  usefulness  of  the  horse,  it  Is  un- 
sound. Coates  V.  Stephens,  2  Moody  &  R. 
157.  And  hence,  where  a  mulcts  hind  pas- 
terns were  so  crooked  over  that  it  was  lame 
and  less  capable  of  work  of  every  description 
than  it  would  have  been  had  the  Joints  been 
in  their  natural  state,  the  mule  was  un- 
sound." Kenner  v.  Harding,  86  HI.  26i, 
265,  269,  28  Am.  Rep.  615. 

"Unsoundness,"  as  applied  to  a  horse,  In- 
cludes a  horse  which  is  a  "cribber,"  inas- 
much as  a  cribber  will  not  retain  his  condi- 
tion or  be  fit  for  constant  work.  Washburn 
V.  Guddihy,  74  Mass.  (8  Gray)  430,  432  (citing 
Stephen's  Adventures  of  a  Gentleman  in 
Search  of  a  Horse  [Am.  Ed.]  243;  Ollphant 
on  Horses,  88,  39). 

It  is  held  that  the  fact  that  a  mule  is 
pretty  far  gone  with  the  glanders  is  a 
breach  of  a  warranty  of  soundness.  Horton 
V.  Green,  66  N.  O.  596,  599. 

The  court  cannot  take  Judicial  notice 
of  the  fact— if  it  be  a  fact— that  corns  are 
never  so  serious  as  to  amount  to  unsoundness. 
The  law  gives  a  general  definition  of  unsound- 
ness, and  leaves  it  to  the  trier  of  the  facts 
to  find  whether  the  infirmity  of  corns  in  a 
particular  case  is  within  the  legal  definition 
of  unsoundness.  Whenever  that  defect  ma- 
terially diminishes  the  value  of  the  horse 
and  his  ability  to  perform  service,  such  a 
diminution  of  value  and  ability  is  an. un- 
soundness^ although  it  be  temporary  and 
curable.  Alexander  v.  Dutton,  58  N.  H.  282, 
283. 

Sidewalk. 

The  term  "unsound,**  as  applied  to  a 
wooden  sidewalk  in  a  city,  means  Insuffi- 
ciency and  want  of  repair.  The  word  suf- 
ficiently describes  a  condition  proved,  show- 
ing that  both  the  stringers  and  the  plank 


were  rotten;  and  a  aotlee  that  the  walk 
was  unsound  sufficiently  notified  the  city 
that  the  walk  was  defective.  Van  Frachen 
V.  City  of  Ft  Howard,  60  N.  W.  1062,  1063, 
88  Wis.  67a 

VesseL 

A  marine  policy  provided  that  If,  after 
a  regular  survey,  the  vessel  should  be  con- 
demned as  being  unsound,  the  underwriters 
should  not  be  bound  to  pay  their  subscrip- 
tions. Held,  that  by  the  word  "unsound," 
as  there  used,  was  meant  unsoundness 
through  decay,  and  not  from  accident  and 
therefore  such  clause  was  not  a  bar  to  a 
recovery  if  the  survey  showed  unsoundness 
proceeding  from  the  gnawing  of  rats.  Gar- 
rigues  V.  Ck)xe  (Pa.)  1  Bin.  592»  595,  2  Am. 
Dec.  493. 

UNSOUND  MINB. 

See  "Mentally  Unsound.** 

The  words  "unsound  mind*'  are  legal, 
and  not  medical,  words.  The  origin  of  the 
term  is  credited  to  Lord  Eldon.  Francke  v. 
His  Wife,  29  La.  Ann.  302,  303. 

"Unsoundness  of  mind  Is  the  opposite 
of  soundness.  Lord  Coke  classifies  persons 
of  "unsound  mind*  thus:  (1)  An  idiot  or  fool 
natural;  (2)  he  who  was  of  good  and  per- 
fect memory,  but  by  the  visitation  of  God 
has  lost  the  same;  (3)  those  who  are  some- 
times of  good  and  perfect  memory,  and  some- 
times non  compotes  mentis;  and  (4)  he  who 
is  unsound  by  his  own  act  as  a  drunkard.'* 
In  re  Black's  Estate  (Gal.)  1  Uyr.  Prob.  24, 
27. 

Within  the  meaning  of  the  term  "un- 
soundness,** the  various  phases  of  mental 
condition,  as  defined  by  the  terms  "insan- 
ity,** **mental  derangement,*'  "unsoundness," 
and  "monomania"  are  held  to  be  within  the 
range  of  inquiry  in  determining  whether  or 
not  a  person  at  the  time  of  executing  an 
alleged  will  was  a  person  of  unsound  mind. 
These  terms  are  of  such  variable  signifi- 
cance that  their  value  In  any  given  case 
will  depend  entirely  upon  the  relation  that 
they  bear  to  the  particular  person  in  con- 
nection with  a  particular  act  under  inquiry. 
A  testator  who  has  sufficient  mental  power 
to  collect  in  his  mind,  without  prompting, 
the  particulars  or  elements  of  the  business 
to  be  transacted,  and  to  hold  them  in  his 
mind  a  sufficient  length  of  time  to  perceive 
their  obvious  relations  to  each  other  and  be 
able  to  form  some  rational  judgment  in  re- 
lation to  them,  has  sufficient  mental  power 
to  make  a  vrill.  Cheney  v.  Price,  37  N.  Y. 
Supp.  117,  118»  90  Hun,  238. 

An  "unsound  mind"  sufficient  to  prevent 
the  person  possessing  such  mind  from  mak- 
ing a  valid  contract  was  said  in  some  of 
the  earlier  cases,  and  a  few  of  the  compara- 
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tfvely  recent  ones,  to  mean  a  total  deprlTa- 
tion  of  reason.  Ex  parte  Bamslfy,  8  Atk. 
168;  Stewart's  Bx'r  v.  Ldspenaid  (N.  T.)  26 
Wend.  256.  The  more  modem  xvie  la  that 
It  is  only  necessary  to  show  that  the  party 
executing  the  contract  was  of  snch  a  weak 
and  feeble  mind  as  to  be  incapable  of  com- 
prehending its  natnre.  The  mle  Is  some- 
times stated  in  another  form.  To  eonstitat» 
such  unsoundness  of  mind  as  to  avoid  a 
deed  at  law,  the  person  executing  such  deed 
must  be  incapable  of  understanding  and 
acting  in  the  ordinary  affairs  of  life.  This 
statement  of  the  rule  is  given  in  the  opinion 
in  the  House  of  Lords  in  Ball  ▼.  Mannin,  1 
Dow.  &  C.  380,  and  is  quoted  with  apparent 
approval  by  the  Supreme  Court  of  the  United 
States  in  Dexter  v.  Hall,  82  U.  &  (15  Wall.) 
9,  21  L.  Bd.  78. 

The  rule  is  thus  stated  in  Dennett  r. 
Dennett,  44  N.  H.  581,  84  Am.  Dec  97:  ^'The 
question,  then,  in  all  cases  where  incapacity 
to  contract  from  defect  of  mind  is  allegedt 
Is  not  whether  the  person's  mind  is  impaired, 
nor  if  he  is  affected  by  any  form  of  insan- 
ity, bTit  whether  his  powers  of  mind  have 
be«n  so  far  affected  by  his  disease  as  to 
render  him  incapable  of  transacting  business 
like  that  in  question."  In  Converse's  Bx'r  v. 
Converse,  21  Vt  168,  52  Am.  Dec.  58,  it  is 
said  that  a  person  Is  of  unsound  mind  if  the 
mind  is  inert,  the  memory  unable  to  recall, 
and  the  mind  to  retain  in  one  view,  all  the 
f^cts  on  which  the  Judgment  is  to  be  formed,. 
for  so  long  a  time  as  may  be  required  for 
their  due  consideration.  In  Re  Barker,  2 
Johns.  Ch.  232,  288,  it  is  said:  '*Bv«ry  peiv 
son  is  to  be  deemed  of  unsound  mind  who 
has  lost  his  memory  and  understanding  by 
old  age,  sickness,  or  other  accident,  so  as 
to  render  him  incapable  of  transacting  his 
business  and  of  managing  his  property. 
When  it  appears  that  a  grantor  has  not 
strength  of  mind  and  reason  to  understand 
the  nature  and  consequences  of  his  act  in 
making  a  deed,  it  may  be  avoided  on  the 
ground  of  insanity.**  Edwards  v.  Davenport 
(U.  &)  20  Fed.  756,  758. 

Under  2  Rev.  St  p.  52,  |  1,  providing 
that  "the  chancellor  shall  have  the  care  and 
custody  of  all  idiots,  lunatics,  persons  of 
unsound  mind,  and  persons  who  shall  be  in- 
capable of  conducting  their  own  affairs  in 
consequence  of  habitual  drunkenness,"  per- 
sons of  unsound  mind  are  such  as  may  not 
fan  within  the  designation  of  idiots  or  luna- 
tics, and  the  phrase  "incapable  of  conducting 
their  own  affairs^  applies  to  habitual  drunk- 
ards only;  hence  a  finding,  in  a  proceeding 
de  lunatico  Inquirendo,  that  the  party  was 
''so  far  weakened  and  impaired  in  the  fac- 
ulties of  his  mind  as  to  be  mentally  inca- 
pable,** etc.,  is  insufficient  In  re  Mason  (N. 
Y.)  8  Bdw.  Ch.  880,  381. 

'Unsound  mind,*'  as  used  in  a  statute 
providing  that  persons  of  unsound  mind  shall 


be  iacompotent  to  testify,  means  persons 
whose  minds  are  so  defective  that  they  can- 
not correctly  relate  facts,  and  do  not  under- 
stand or  fully  realise  what  they  are  saying 
or  dsAng.  If  one  has  sufficient  intelligence 
to  understand  the  naturo  of  an  oath,  and  can 
correctly  relate  facts  and  circumstances,  he 
should  be  permitted  to  testify.  City  of  Guth- 
rie V.  Shaffer,  54  Pac.  898,  701,  7  Okl.  459. 

A  person  may  be  of  weak  mind,  and  by 
reason  thereof  easily  influenced  or  dominated 
by  others,  so  that  in  the  Judgment  of  men  he 
ought  not  to  be  allowed  to  manage  his  af- 
fairs, but  he  would  not  necessarily  be  of 
unsound  mind.  In  re  Clark,  87  N.  B.  212, 
213,  175  N.  T.  139. 

The  phrase  "unsound  mind,*'  as  used  in 
the  dvil  procedure  act,  includes  idiots,  non 
compotes,  lunatics,  and  distracted  persons. 
Homer's  Rev.  St  Ind.  1901,  I  1285. 

In  the  construction  of  statutes,  the  words 
**unsound  mind"  shall  be  construed  to  in- 
clude every  one  who  is  a  lunatic,  idiot  non 
compos,  or  deranged.    Ky.  St  1908»  I  450. 

The  term  "unsound  mind,**  whoi  used 
in  any  statute  in  reference  to  persons,  shall 
include  idiots,  lunatics,  and  persons  non 
compos  mentis.    Code  Miss.  1892,  |  1518. 

''Persons  of  unsound  mind,"  within  the 
meaning  of  the  Civil  Code,  are  idiots,  luna^ 
tics,  imbeciles,  and  habitual  drunkards.  Civ. 
Code  Mont  1895,  |  14. 

The  term  "person  of  unsound  mind,** 
as  employed  in  the  chapter  of  the  Code  re- 
lating to  guardians  and  wards,  includes 
idiots,  lunatics,  or  the  insane.  Civ.  Code  Ala. 
1896,  I  2271. 

The  words  "person  of  unsound  mind" 
include  every  person  who  is  a  lunatic,  idiot 
or  deranged.  Sand.  A  H.  Dig.  Ark.  1893,  | 
7217. 

"Persons  of  unsound  mind,"  within  the 
meaning  of  the  Civil  Code,  are  idiots,  luna- 
tics, and  imbeciles.  Civ.  Code  S.  D.  1903,  I 
13. 

As  adjudged  misoiuid* 

The  phrase  "person  of  unsound  mind,** 
as  used  in  2  Rev.  St  1876,  p.  601,  i  11,  pro> 
viding  that  every  contract,  sale,  or  convey- 
ance 6t  a  person,  while  a  person  of  unsound 
mind,  shall  be  void.  Is  not  used  in  its  ordi- 
nary sense,  but  means  a  person  who  has 
been  duly  found  to  be  of  unsound  mind  by 
the  statutory  proceedings  therefor.  Freed  v. 
Brown,  55  Ind.  810,  8ia 

As  STery  grade  of  mental  iaeapaeitj. 

The  phrase  "of  unsound  mind'*  covers 
every  grade  of  mental  derangement  or  in- 
capacity, and  no  matter  what  its  kind  or  de- 
gree, if  it  be  adjudged  that  thereby  the  per* 
son  of  unsound  mind  Is  incapable  of  man- 
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aging  his  estate,  this  will  furnish  occasion 
for  the  appointment  of  a  guardian,  and  while 
under  Bii6h  control  he  will  be  Incapable  of 
making  a  contract  But  where  It  appears 
that  the  person  under  guardianship  was  cap- 
able of  rendering  service  for  which  his  estate 
was  entitled  to  compensation,  his  admissions 
relative  thereto  are  admissible  in  evidence. 
Hart  V.  Miller,  64  N.  B.  239,  245,  29  Ind. 
App.  222. 

The  words  "unsound  mind,**  as  used  in 
Rev.  St  1881,  S  2545,  authorizing  a  proceed- 
ing to  adjudge  a  person  of  unsound  mind 
and  incapable  of  managing  his  own  estate, 
include  every  species  of  insanity  or  mental 
unsoundness.  McCammon  v.  Cunningham,  9 
N.  B.  455,  456,  108  Ind.  545. 

Tnsound  mind,"  as  used  in  an  instruc- 
tion that  a  person  who  is  of  unsound  mind 
is  incapable  of  making  a  valid  will,  and,  If 
there  is  unsoundness  of  mind,  it  is  not  nec- 
essary for  the  contestant  to  show  that  such 
unsoundness  had  anything  to  do  with  the 
manner  of  disposing  of  the  property,  are 
used  in  their  broad  and  common  sense,  in- 
cluding every  species  of  defectiveness  and 
impairment  of  mind  or  memory,  and  not  in 
the  sense  of  idiot,  non  compos,  lunatic,  mono- 
maniac, or  distracted  person.  Durham  y. 
Smith,  22  N.  B.  833,  334,  120  Ind.  463. 

The  term  ''unsound  mind"  Includes 
every  species  of  insanity  or  unsoundness  of 
mind.  Burkhart  v.  Oladesh,  24  N.  B.  118, 
119,  123  Ind.  337. 

As  used  in  the  Code  of  Civil  Procedure, 
unless  the  context  shows  that  another  sense 
was  intended,  the  words  "of  unsound  mind" 
include  every  species  of  mental  deficiency  or 
derangement  Bates'  Ann.  St  Ohio  1904, 
§4947. 

As  incapable  of  eontrollins  self. 

"Unsound  mind,**  as  used  in  a  return  to 
an  inquisition  in  the  nature  of  a  writ  de 
lunatlco  Inquirendo,  that  the  party  Is  of  un- 
sound mind,  Import  such  a  deprivation  of 
sense  «s  renders  the  sufferer  unfit  for  self- 
control  as  well  as  for  the  management  of  his 
affairs.  In  re  Llndsley,  15  Atl.  1,  2,  44  N.  X 
Eq.  564,  6  Am.  St  Rep.  913. 

A  return  of  an  inquisition  which  states 
that  an  alleged  lunatic  is  of  unsound  mind, 
■0  that  he  1b  not  capable  of  the  government 
of  his  property,  necessarily  Implies  that  he 
is  also  incompetent  to  govern  himself.  In  re 
James,  35  N.  J.  Eq.  (8  Stew.)  58,  59. 

As  incapable  of  managinK  aflaivs* 

For  the  purposes  of  the  chapter  relat- 
ing to  guardianship,  the  words  "person  of 
unsound  mind"  shall  be  construed  to  mean 
either  an  idiot,  or  lunatic,  or  a  person  of 
unsound  mind,  and  Incapable  of  managing 


his  own  affairs,  as  the  case  may  be.    Bev.  St 
Wyo.  1899,  I  4896. 

"A  person  !•  of  nxiflound  mind  who  has 
lost  htfl  memory  and  understanding  by  old 
age,  sickness,  or  other  accident,  so  as  to  ren- 
der him  incapable  of  transacting  his  busi- 
ness and  of  managing  his  property."  Den- 
nett V.  Dennett,  44  N.  H.  531,  537,  84  Am. 
Dec.  97;  In  re  Barker  (N.  Y.)  2  Johns.  Ch. 
282,  233;  Edwards  v.  Davenport  (U.  S.)  20 
Fed.  756,  758. 

The  term  "unsound  mind,"  as  used  in 
a  statute  providing  for  the  bringing  of  an 
action  by  a  next  friend  of  a  person  of  un- 
sound mind,  embraces  not  only  lunatics,  but 
persons  whose  minds  have  become  so  im- 
paired or  infirm  by  age,  disease,  or  other 
cause  as  to  be  unable  to  take  care  of  their 
own  interests.  Howard  v.  Howard,  10  Ky. 
Law  Rep.  478,  480.  9  S.  W.  411,  87  Ky,  616. 
1  L.  R.  A.  610. 

"Unsound  mind,"  as  used  in  Code  1873, 
8  2272.  authorizing  the  appointment  of  a 
guardian  of  the  property  and  minor  children 
of  a  person  of  unsound  mind,  "relates  to  the 
capacity  of  the  person  affected  to  transact 
business.  A  person  may  be  so  weak  and  in- 
firm as  to  be  easily  influenced  in  such  man- 
ner that  the  transaction  had  under  the  effect 
of  such  Infiuenee  will  be  set  aside,  and  yet 
not  be  so  unsound  of  mind  as  to  warrant 
the  appointment  of  a  guardian  of  his  prop- 
erty. But  unsoundness  of  mind  which  will 
justify  such  an  appointment  must  be  more 
than  mere  debility  or  impairment  of  mem- 
ory. It  must  be  such  as  to  deprive  the  per- 
son affected  of  ability  to  manage  his  estate." 
Bmerlck  v.  Bmerick,  49  N.  W.  1017,  83  Iowa, 
411,  18  L.  R.  A.  757. 

As  incapable  of  transaotiiic  bnsiaess  in 
hand. 

The  words  "unsound  mind,**  as  used  in 
Code  1873,  S  8154,  authorizing  the  vacation 
of  a  judgment  after  the  term  entered  against 
a  person  of  unsound  mind,  mean  the  op- 
posite of  "sound  mind,"  as  used  in  the  Code 
in  relation  to  wills.  A  person  of  unsound 
mind,  as  was  said  in  Seerley  v.  Sater,  68 
Iowa,  376,  27  N.  W.  263,  Is  one  who  is  in- 
capable of  transacting  the  particular  busi- 
ness in  hand.  He  need  not  necessarily  be  an 
insane  or  distracted  person,  and  may  be 
capable  of  transacting  some  kinds  of  busi- 
ness, and  yet  be  of  unsound  mind  and  in- 
capable of  transacting  business  of  magni- 
tude, or  at  least  some  degree  of  intricacy. 
He  may  be  capable  of  understanding  his 
rights  as  to  some  transactions,  and  not  oth- 
ers. Garretson  v.  Hubbard,  81  N.  W.  174, 110 
Iowa,  7. 

A  person  is  of  unsound  mind  when  his 
mental  powers  have  been  so  far  impaired  as 
to  render  him  Incapable  of  transacting  busi- 
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nesB  like  that  In  question.  Dennett  ▼.  Den- 1 
nett,  44  N.  H.  531,  537,  84  Am.  Dec.  97;  Bd-  | 
wards  v.  Davenport  (U.  8.)  20  Fed.  766,  758.  | 

A  person  executing  a  contract  1b  of  un- 
Bound  mind  when  his  mind  Is  so  weak  and  I 
feeble  that  he  is  incapable  of  comprehending 
rts  nature.  Edwards  v.  Davenport  (U.'  S.) 
20  Fed.  756,  758;  In  re  Barker  (N.  Y.)  2 
Johns.  Gh.  232,  23a 

As  Ineapable  of  understanding  and  aot- 
Ing  in  ordinary  affairs. 

To  constitute  unsoundness  of  mind  to 
avoid  a  deed  at  law,  the  person  executing  It 
must  be  Incapable  of  understanding  and  act- 
ing in  the  ordinary  afPairs  of  life.  Edwards 
V.  Davenport  (U.  S.)  20  Fed.  756,  75& 

"Unsoundness  of  mind  Is  where  there  Is 
an  essential  privation  of  the  reasoning  fac- 
vitles,   or  where  a  person  is  Incapable  of 
understanding  and  acting  with  discretion  in 
the  ordinary  affairs  of  life.    If  in  the  case 
of  any  person  there  Is  an  essential  privation 
of  his  reasoning  faculties,  or  If  he  Is  in- 1 
capable   of  understanding  and  acting   with ! 
discretion   in   the   ordinary   affairs   of   life,  I 
then  he  Is  a  person  of  'unsound  mind/  with- 
in the  meaning  of  Rev.  St  1881,  |  2546,  pro- 
viding for  the  appointment  of  a  guardian  in 
case  a   person  is  found  to  be  of  unsound 
mind."    Flscus  v.  Turner,  24  N.  B.  662,  663, 
125  Ind.  46. 

A  slave  not  actually  an  Idiot,  who  Is  bo 
weak  in  understanding  and  possesses  so 
dim  a  reason  as  to  be  unable  to  comprehend 
the  ordinary  labors  of  a  slave  and  perform 
them  with  the  expertness  that  is  conmion  { 
with  that  uneducated  class  of  persons,  is 
deemed  of  unsound  mind.  Bloan  v.  WUliford, 
25  N.  O.  807,  809. 

As  testamentary  incapacity* 

"Unsound  mind,"  as  used  In  Rev.  St 
1894,  I  2766»  and  Rev.  St  1881,  |  2566,  au- 
thorizing a  contest  on  the  simple  allegation 
that  the  testator  was  of  unsound  mind, 
means  testamentary  Incapacity.  Blough  v. 
Parry,  43  N.  B.  560,  563,  144  Ind.  468. 

Am  total  deprivation  of  sense. 

The  words  "unsound  mind"  are  equiva- 
lent to  non  compos  mentis,  lunatlcus,  or  In- 
sana  mentis,  and  import  a  total  deprivation 
of  sense.  Riggs  v.  American  Tract  Soc.,  84 
N.  Y.  830,  336;  Valentine  v.  Lunt  8  N.  Y. 
Bupp.  906,  908,  51  Hun,  544. 

The  allegation,  in  a  bill  to  set  aside  a 
deed,  alleging  that  the  maker  was  credulous, 
and  so  feeble  in  mind  and  body  that  he  was 
unfit  to  transact  business,  does  not  show  that 
he  was  of  unsound  mind,  so  as  to  prevent  a 
running  of  the  statute  of  limltatious.  Lord 
Hardwldc  says  that  being  ''non  compos**  and 
**of  unsound  mind'*  are  certain  terms  of  law, 
and  import  a  total  deprivation  of  sense. 
Weaknesa  of  mind  does  not  carry  this  idea 


along  with  It,  but  courts  of  law  understand 
what  is  meant  by  "non  compos*'  or  "insane,*' 
as  they  are  words  of  determinate  significa- 
tion. Bx  parte  Bamsley,  8  Atk.  168,  171; 
Rugan  V.  Sabln  (U.  S.)  58  Fed.  415,  421,  8 
C.  a  A.  57a 

The  words  "unsound  mind"  are  some- 
times used  indiscriminately  to  signify  lu- 
nacy, and  also  adventitious  insanity,  as  dis- 
tinguished from  idiocy,  but  It  is  a  certain 
term  in  the  law  and  imports  a  total  depriva- 
tion of  sense.  As  used  In  Code  Civ.  Proc. 
§  590,  as  approved  by  the  Act  Feb.  15,  1877, 
providing  that  no  proceeding  for  reversing, 
vacating,  or  modifying  judgments  or  final 
orders  shall  be  commenced  unless  within  one 
year  after  the  rendition  of  the  Judgment  or 
making  the  final  order  complained  of,  or  in 
case  the  person  entitled  to  such  proceedings 
be  an  infant  a  person  of  unsound  mind,  or 
Imprisoned  within  one  year  as  aforesaid,  ex- 
clusive of  the  time  of  such  disability,  etc.,  is 
used  in  the  same  sense  with,  and  as  equiva- 
lent to,  "insane."  Mere  Imbecility  or  weak- 
ness of  mind  would  not  constitute  a  person 
of  "unsound  mind/*  within  the  meaning  of 
the  words  as  above  used.  There  must  be  a 
total  want  of  understanding.  Wltte  v.  Gil- 
bert 7  N.  W.  288,  10  Neb.  539. 

In  considering  the  mental  capacity  which 
was  sufilclent  to  enable  a  testator  to  make  a 
will,  the  court  said :  "  'Non  compos  mentis/ 
or,  since  the  proceedings  have  been  In  Eng- 
lish, *of  unsound  mind/  which  means  the  same 
thing,  are  legal  terms  of  a  determinate  sig- 
nification, understood  by  courts  of  law,  im- 
porting, not  weakness  of  understanding,  but 
a  total  deprivation  of  reason."  Stewart's 
Ex'r  V.  Llspenard  (N.  Y.)  26  Wend,  255,  300. 

The  words  "of  unsound  mind"  have  a  de- 
terminate and  technical  import  and  do  not, 
when  used  in  a  legal  sense,  mean  imbecility 
of  mind,  merely,  but  are  synonymous  with 
"non  compos  mentis,"  and  Import  necessarily 
a  total  deprivation  of  reason,  comprehend- 
ing idiocy,  lunacy,  and  adventitious  mad- 
ness, either  temporary  or  [>ermanent,  remedi- 
able or  Irremediable.  Jenkins  v.  Jenkins* 
Heirs,  32  Ky.  (2  Dana)  102,  103,  26  Am.  Dec 
437. 

Aphasia. 

A  person  is  not  necessarily  of  unsound 
mind  because  he  is  affected  with  aphasia, 
which  is  an  inability  to  select  and  use  proper 
words  to  express  ideas,  which  may  exist 
while  the  mental  faculties  of  Judgment,  mem- 
ory, and  understanding  remain  unimpaired. 
In  re  Comfort,  53  AtL  133,  135,  63  N.  J. 
Eq.  377. 

Delusions. 

In  holding  that  an  Instruction  that  in- 
sanity or  unsoundness  of  mind  is  that  men- 
tal condition  which  exists  when  common 
sense  and  reason  are  destroyed  or  greatly 
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impaired,  and  delusion  exists,  was  errone- 
ous, the  court  say:  *'If  insanity  or  unsound- 
ness of  mind  Is  that  condition  of  mind  whidi 
exists  wtien  common  sense  and  reason  are 
l^reatly  impaired  and  delusion  exists,  tlien, 
when  delusion  exists,  the  mind  is  unsound, 
insane,  and  destroyed.  If  the  true  test  of 
the  absence  or  presence  of  insanity  is  the 
absence  or  presence  of  delusion,  then  Insani- 
ty and  delusion  become  the  same  thing,  and 
insanity  or  delusion  are  no  more  tlian  differ- 
ent terms  used  to  designate  the  same  condi- 
tion of  the  mind.  Tried  by  such  a  meta- 
physical or  psychological  test,  Emanuel  Swe- 
denborg,  John  Wesley,  Martin  Luther,  Joan 
of  Arc,  Joseph  Addison,  the  author  of  Ras- 
selas.  Napoleon  Bonaparte,  and  hundreds 
more  of  the  greatest  and  soundest  minded 
which  have  existed  on  earth,  must  be  de- 
clared insane,  for  each  of  these  stoutly  main- 
tained what  men  of  the  present  day  would 
declare  delusion.  Indeed,  delusion  Is  so 
common  that.  If  the  whole  human  family 
were  tried  by  an  infallible  standard,  there 
would  be  very  few  who  could  maintain  an 
absolute  sanity,  and  it  is  not  improbable  that 
the  very  few  would  be  among  the  most 
asinine  specimens  of  humanity."  Denson  y. 
Beazley,  d4  Tex.  191,  199. 

"Unsound  mind"  suffldoit  to  warrant  the 
setting  aside  of  a  gift  of  property  does  not 
necessarily  mean  that  the  grantor  was  an 
Idiot  or  Imbecile  at  the  time  of  the  gift  It 
is  sufficient  to  show  that  he  was  laboring 
under  a  delusion  out  of  which  he  could  not 
be  reasoned,  which  led  him  to  make  the 
gift,  and  which  so  took  possession  of  his 
mind  that  he  could  not  act  upon  the  subject 
sensibly.  Rlggs  v.  American  Tract  Soc,  96 
N.  Y.  503,  611. 


Habitual  dmnkeii 


In  2  Rev.  St  p.  52,  §  1,  providing  that 
the  chancellor  shall  have  the  care  and  cus- 
tody of  all  idiots,  lunatics,  persons  of  un- 
sound mind,  and  persons  who  shall  be  inca- 
pable of  conducting  their  affairs  in  conse- 
quence of  habitual  drunkenness,  the  Legisla- 
ture did  not  use  the  words  "habitual  drunk- 
ard" as  synonymous  with  person  of  unsound 
mind.  They  evidently  Intended  to  Include 
more  than  those  who  were  of  unsound  mind. 
They  Intended  to  Include  another  class  of 
persons.  Hence  the  fact  that  the  chancellor 
has  taken  charge  of  a  person  because  of  ha- 
bitual drunkenness  Is  not  evidence  that  the 
party  so  taken  charge  of  is  of  unsound  mind, 
so  as  to  incapacitate  him  from  making  a  le- 
gal will.  Lewis  v.  Jones  (N.  Y.)  50  Barb.  645, 
671. 

Habitual  drunkards  are  persona  of  un- 
sound mind.    Civ.  Code  Mont  1895,  {  14. 

Idiooy  or  lunacy  distli&siiished. 

It  will  be  presumed  that  the  use  of  the 
words    "person   of   unsound    mind,"   in   a 


statute  providing  for  the  appointment  of  a 
guardian  of  an  idiot  lunatic,  or  person  of 
unsound  mind,  has  reference  to  a  class  dif- 
fering somewhat  from  either  of  the  oth^ 
designated  classes.  "While  an  idiot  or  lu- 
natic is  a  person  of  unsound  mind,  a  person 
may  be  of  unsound  mind,  and  not  an  idiot 
or  lunatic.  When  we  come  to  undertake  to 
define  precisely  what  is  unsoundness  of  mind, 
within  the  meaning  of  the  statute,  we  meet 
with  great  difficulty.  Weakness  la  not  nec- 
essarily unsoundness,  but  there  may  be 
weakness,  short  of  idiocy,  either  congenital 
or  superinduced  by  disease  or  old  age,  tliat 
amounts  to  imsoundness;  and  It  is  Mthln 
the  observation  of  every  one  that  in  extreme 
old  age  the  mental  powers  oftentimes  nearly 
fade  out  When  this  Is  so,  we  have  a  clear 
case  of  unsoundness  of  mind  as  distinguish- 
able from  Idiocy  or  lunacy.  The  weaknetM 
which  does  not  amount  to  unsoundness 
shades  ofT  Into  that  which  does,  yet  the  stat- 
ute may  be  applied  to  each  given  case,  and 
practically  the  difficulty  is  not  a  very  great 
one.  The  object  to  be  accomplished  by  the 
statute  is  easily  comprehended.  The  mental 
weakness  of  old  age  may  or  may  not  open 
the  door  to  delusion.  Where  it  does,  the 
Judgment  is  ordinarily  to  be  presumed  less 
to  be  trusted  than  when  it  does  not  But 
whether  delusions  are  present  or  absent  If 
from  such  mental  weakness  that  the  judg- 
ment necessarily  required  in  the  management 
of  the  defendant's  ordinary  affairs  cannot 
properly  be  trusted,  and  the  Just  protection 
of  Ills  property  demands  the  legal  substitu- 
tion of  another's  Judgment  such  substitution 
should  be  made.'*  Smith  v.  Hickenbottom, 
11  N.  W.  664.  667.  57  Iowa,  733. 

"Unsoundness  of  mind,"  as  contradis- 
tinguished from  "lunacy"  and  "idiocy,"  1b 
mental  deficiency,  either  arising  from  an  ob- 
stacle to  the  development  of  the  faculties  su- 
pervening In  Infancy,  or  from  disease,  as 
epilepsy,  or  from  the  decay  of  old  age,  or 
from  grief,  or  disappointment  or  intemper- 
ance, or  any  other  cause.  Thompson  v. 
Thompson  (U.  S.)  21  Barb.  107,  128. 

Insane  synonymons. 

The  words  **unsound  mind"  are  synony- 
mous with  "insane."  Nicewander  v.  Nice- 
wander.  37  N.  B.  698,  700.  151  Dl.  166. 

Monomania. 

A  "person  of  unsound  mind,"  within  the 
meaning  of  Rev.  St  1881,  {  2556»  providing 
that  persons  of  unsound  mind  may  not  exe- 
cute a  will,  does  not  necessarily  Include  a 
monomaniac,  though  section  2644  defines  a 
person  of  unsound  mind  as  an  idiot  non 
compos,  lunatic,  monomaniac,  or  distracted 
person.  A  monomaniac,  therefore,  is  not 
necessarily  incapacitated  from  executing  a 
will.  Young  Y.  Miller,  44  N.  B.  757,  769,  145 
Ind.  652. 
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Hoa  eompos  ateatis  gjamiymoiia. 

The  words  ''of  unsound  mind"  are  syn- 
onymouB  with  "non  compos  mentis."  Jen- 
kins ▼.  Jenkins'  Heirs,  82  Ky.  (2  Dana)  102, 
103,  26  AnL  Dec  4S7. 

''Unsound  mind,**  as  used  in  2  Rev.  St  p. 
56,  I  1,  providing  that  all  persons  except 
those  of  "unsound  mind,'*  married  women, 
infants,  etc.,  may  deyise  their  real  estate  by 
their  last  will  and  testament,  etc.,  should  be 
construed  as  synonymous  with  "non  compos 
mentis."  Blanchard  t.  Nestis  (N.  Y.)  8 
Denio,  87,  41. 

UNSUITABLE. 

See  "Evidently  Unsuitable**;  "Suitable.*' 

UNSURPASSED. 

"Unsurpassed  and  unsurpassable,**  as 
used  in  the  advertisement  of  an  article  as 
perfect  of  its  kind,  or  as  unsurpassed  and  un- 
surpassable, is  not  such  a  representation, 
either  of  its  quality,  condition,  or  character, 
as  will  support  a  warranty.  League  Cycle 
Go.  V.  Abrahams,  58  N.  Y.  Supp.  806,  808, 
27  Misc.  Rep.  64& 


UNSURtfEYED. 


"Unsurveyed,**  within  the  meaning  of 
"cession  of  the  unsurveyed  and  unsold  lands 
in  the  Virginia  miUtary  district  to  the  state 
of  Ohio,"  by  Act  Ck>ng.  Feb.  18,  1871,  should 
be  construed  to  include  lands  covered  by  en- 
tries and  surveys  which  were  made  prior  to 
January  1,  1852,  where  the  survey  became 
void,  and  all  rights  under  them  extinguished, 
because  of  the  survey  not  being  returned  to 
the  proper  department  until  after  January  1, 
1852,  according  as  provided  by  statute. 
Board  of  Trustees  v.  Guppett,  40  N.  B.  792, 
02  Ohio  St  567. 

A  complaint  charged  that  the  plaintiff, 
as  treasurer  of  a  corporation,  acting  under 
the  direction  of  its  directors,  expended  $800 
in  its  behalf  over  and  above  his  receipts  from 
its  funds,  and  that  the  corporation  was  in- 
debted to  him.  Held,  that  the  phrase  "under 
and  by  the  direction  of  the  board  of  direct- 
ors" simply  meant  that  the  expenditures 
were  made  at  the  request  of  the  company. 
Simmons  v.  Sisson,  26  N.  T.  261,  27S. 

UNTENANTABLE. 

A  leased  building  facing  on  an  ave- 
nue becomes  '^untenantable,"  within  the  pro- 
vision of  the  lease  that  "the  above  letting  is 
subject,  however,  to  any  widening  •  •  • 
of  the  avenue,  and  shall  cease  *  ^  *  in 
case  the  premises  should  become  untenant- 
able by  reason  of  such  alteration,"  as  soon 


as  the  ownership  of  the  part  of  the  building 
within  the  lines  of  the  avenue  as  widened 
passes  out  of  the  landlord  in  such  a  manner 
that  it  may  be  destroyed  at  any  moment;  as 
where  it  is  sold  under  notice  from  the  com- 
missioner of  highways  that  the  purchaser 
must  remove  it  within  80  days.  Payne  v. 
Schollhamer,  68  N.  Y.  Supp.  229,  280,  30 
Misc.  Rep.  765. 

UNTIL 

"Until"  is  a  restrictive  word;  a  word  of 
Umltation.  State  v.  Perkins,  40  S.  W.  650, 
652,  139  Mo.  106. 

The  word  "until"  is  a  word  of  limita- 
tion, used  ordinarily  to  restrict  what  imme- 
diately precedes  it  to  what  immediately  fol- 
lows it  Its  office  is  to  point  out  some  point 
of  time,  or  the  happening  of  some  event, 
when  what  precedes  it  shall  cease  to  exist 
or  have  any  further  force  or  effect.  Maginn 
V.  Lancaster,  78  &  W.  368,  872,  100  Mo. 
App.  iia 

The  word  "until,"  as  used  in  Laws  1880, 
c.  30,  I  7,  declaring  that  the  aldermen  from 
certain  wards  shall  hold  office  from  a  cer- 
tain date  until  a  certain  other  date,  is  in  the 
sense  of  "to^"  denoting  the  running  of  the 
term  from  one  point  of  time  to  another. 
People  V.  Grissey,  91  N.  Y.  616,  681. 

As  ezolndiag  last  day. 

In  contracts  and  like  documents,  "until" 
is  to  be  construed  as  exclusive  of  the  date 
mentioned  unless  it  was  the  manifest  intent 
of  the  parties  to  Include  it  Groco  v.  Hille, 
72  Pac.  208,  66  Kan.  512  (citing  Webst  Diet). 

The  use  of  the  word  "until"  generally  sig- 
nifies an  intention  to  exclude  the  day  to  which 
it  refers,  unless  a  contrary  intention  appears 
from  the  context  of  the  law  or  instrument 
in  which  the  word  is  used.  The  word  "untU" 
is  exclusive  in  its  meaning.  As  used  in  Tax 
Law,  8  35,  providing  that  a  copy  of  the  as- 
sessment roll  shall  be  left  at  a  specified  place, 
where  it  may  be  seen  and  examined  untU 
the  third  Tuesday  of  Augrust,  it  excludes  the 
latter  day.  People  v.  Hornbeck,  61  N.  Y. 
Supp.  978,  30  Misc.  Rep.  212. 

The  word  "until,"  whether  found  in  a 
contract  or  in  a  statute,  is  the  same,  and  in 
either  case  must  depend  upon  the  intention 
of  those  using  it,  as  manifested  by  the  con- 
text, and  considered  with  reference  to  the 
subject  to  which  it  relates.  As  used  in  a 
statute  providing  that  a  term,  of  the  pro- 
bate court  shall  commence  on  the  first  Mon- 
day of  each  calendar  month,  and  continue 
until  the  third  Monday  thereof,  it  excludes 
the  day  to  which  it  refers.  Ryan  v.  State 
Bank,  7  N.  W.  276,  278,  10  Neb.  524. 

The  word  "until"  may,  in  a  contract  or 
a  law,  have  an  exclusive  or  inclusive  mean- 
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ing,  depending  upon  the  subject,  transaction, 
or  connection  about  or  in  which  it  is  used. 
As  used  in  a  law  providing  that  the  Goyern- 
or  shall  receiye  bids  for  certain  property 
from  all  persons  until  the  1st  of  July,  etc., 
it  has  an  exclusive  meaning,  so  that  the  time 
within  which  bids  might  be  received  expired 
with  the  SOttL  of  June.  Webster  v.  French, 
12  III.  (2  Peck)  302,  303. 

An  act  continuing  the  charter  of  a  cor- 
poration until  the  1st  day  of  January  does 
not  include  such  day.  People  v.  Walker,  17 
N.  Y.  502,  503. 

In  a  contract  for  delivery  of  certain  prop- 
erty until  the  1st  day  of  January,  the  word 
**until"  was  exclusive  in  its  meaning.  Newby 
V.  Rogers,  40  Ind.  9,  16. 

Rev.  Laws,  {  1450,  allowing  a  tender  of 
damages  and  costs  to  be  made  in  certain 
cases  at  any  time  "until  three  days  before" 
the  commencement  of  the  term  to  which  the 
action  was  returnable,  means  to  exclude 
from  the  period  in  which  the  tender  may  be 
made  the  three  days  next  preceding  the  day 
on  which  the  term  commences;  neither  the 
day  on  which  the  tender  is  made  nor  the 
first  day  of  the  term  can  be  counted  as  one 
of  the  three  days.  Willey  ▼.  Laraway,  25 
Atl.  435,  436,  64  Vt  566. 

The  word  "until,"  in  a  contract  provid- 
ing that  merchants  shall  have  30  days  to 
load  a  vessel,  counting  from  the  day  of 
readiness  until  the  day  of  dispatch,  operates 
to  exclude  the  day  of  dispatch.  Merritt  v. 
Ona  (U.  S.)  44  Fed.  369,  370, 11  L.  R.  A.  724. 

An  order  extending  the  time  to  file  a 
bill  of  exceptions  until  a  day  named  does 
not  include  that  day.  Eshelman  v.  Snyder, 
82  Ind.  498,  499;  Hartman  v.  Ringgenberg, 
21  N.  E.  464,  119  Ind.  72;  Corbin  v.  Ketcham, 
87  Ind.  138,  139;  Erb  v.  Moak,  78  Ind.  569. 

As  inolnding  last  day. 

The  usual  understanding  of  the  word 
"until,"  used  with  reference  to  a  future 
day,  includes*  the  day  named.  In  re  Croft's 
Estate  (Pa.)  14  Wkly.  Notes  Cas.  437. 

"Until"  may  either,  in  a  contract  or  a 
law,  have  an  inclusive  or  exclusive  meaning, 
according  to  the  subject  to  which  it  is  ap- 
plied, the  nature  of  the^  transaction  which 
it  specifies,  and  the  connection  in  which  it 
is  used;  and  this  nile  extends  to  the  correla- 
tives of  the  word.  Ordinarily,  the  word, 
like  "from"  and  "between,"  excludes  the  day 
to  which  it  relates.  It  has  been  decided  that 
**tiH"  Includes  the  day  to  which  it  is  pre- 
fixed. Bunce  v.  Reed  <N.  Y.)  16  Barb.  347, 
352  (citing  Dakins  v.  Wagner,  8  Dowl.  535); 
Hahn  v.  Dierkos,  37  Mo.  574;  Penn  Placer 
Mln.  Co.  V.  Schreiner,  14  Mont.  121,  35  Pac. 
878;  Gottiieb  v.  Fred  W.  Wolf  Co.,  75  Md. 
12G,  23  Ati.  198;  Board  of  Glynn  County 
Com'rs  V.  Dart,  67  Ga.  7G5;  Louisville  &  N. 
R.  Co.  v.  Turner,  81  Ky.  489;  Newport  News 


&  M.  V.  B.  Co.  V.  Thomas,  96  Ky.  613,  29 
S.  W.  437.  And  as  used  in  an  order  allowing 
an  appellant  until  a  certain  day  within  which 
to  prepare  or  present  for  allowance  a  bill 
of  exceptions  it  will  be  held  to  include  such 
day.  Conway  v.  Smith  Mercantile  Co.,  44 
Pac.  940,  6  Wyo.  327,  49  L.  B.  A.  201;  SL 
Louis  &  S.  F.  Ry.  Co.  ▼.  Gracy,  29  S.  W. 
579,  580,  126  Mo.  472  (dtlng  State  Y.  Mos- 
ley,  116  Mo.  545,  22  S.  W.  804). 

"Until,"  as  used  In  a  stipulation  reciting 
that  a  certain  party  shall  have  until  a  cer- 
tain day  to  accept  a  proposition,  includes 
tiiat  day,  if  the  offer  be  still  open.  Hough- 
wout  V.  BoisauWn,  18  N.  J.  Eq.  (3  C.  B. 
Green)  815,  318. 

In  the  absence  of  anything  qualifying 
its  meaning,  the  word  "until"  might  perhaps 
be  regarded  as  inclusive  in  Its  signification, 
but  its  import  may  be  ambiguous,  in  which 
case  its  meaning  will  be  determined  from  the 
whole  text  or  instrument  in  which  it  is  used. 
Rex  y.  Stevens,  5  East,  250.  The  word,  as 
used  in  a  stipulation  that  a  party  may  have 
until  March  6th  to  answer,  includes  such 
designated  date,  so  that  an  answer  on  March 
7th  is  too  late.  Barker  y.  Keith,  11  Minn. 
66,  67  (Gil.  37,  40). 

"Until,"  as  used  in  Laws  1859,  c.  802» 
I  8,  providing  that  certain  books  shall  be 
kept  open  for  examination  and  correction 
until  the  1st  day  of  May  in  each  year,  is 
used  in  the  sense  of  "up  to,"  and  includes 
such  1st  day  of  May.  Clarke  y.  City  of  New 
York,  19  N.  B.  436,  111  N.  Y.  621. 

As  used  in  an  act  giving  the  movant  for 
a  new  trial  until  a  certain  day,  time,  or  term 
to  prepare  and  file  the  motion  and  approved 
brief  of  evidence,  "until"  includes  said  day, 
term,  or  time,  and,  if  proper  action  be  taken 
at  that  time,  it  is  in  season.  Rogers  v.  Cher- 
okee Iron  &  Ry.  Co.,  70  Ga.  717. 

"Until,"  as  used  in  extension  of  time  to 
make  and  serve  a  case  made  until  a  certain 
day,  includes  the  day  named.  Consolidated 
Kansas  City  Smelting  &  Refining  Go.  v.  Pe- 
terson, 55  Pac.  673,  8  Kan.  App.  316, 

An  assignment  executed  on  the  31st  of 
October,  of  all  rents  due  and  coming  due 
until  October  1,  1874,  included  the  rents  fall- 
ing due  on  October  1st.  Kendall  y.  Kings- 
ley,  120  Mass.  94,  95. 


Until  his  siiooeMor 
and  qualified. 


shall  be  appointed 


The  words  "until  his  successor  shall  be 
appointed  and  qualified,"  as  used  in  Const 
art.  2,  i  13,  providing  that  the  term  of  a 
certain  ofllcer  shall  be  two  years,  and  "until 
his  successor  shall  be  appointed  and  quali- 
fied," mean,  according  to  their  plain  import, 
an  extension  of  the  definite  term  of  office, 
and  that  no  vacancy  exists  in  the  office  while 
an  incumbent  lawfully  appointed  holds  by 
virtue  of  such  extension  of  his  term.    The 
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object  of  employing  such  language  in  the  lim- 
itation of  the  term  of  office,  is  to  prevent 
a  vacancy  occurring  before  a  successor  is 
duly  appointed  and  qualified.  Smoot  t.  Som- 
erville,  59  Md.  84,  05. 

Const  1885,  art  16,  |  14,  providing  that 
all  state,  county,  and  municipal  officers  shall 
continue  in  office  after  the  expiration  of  their 
official  terms  until. their  successors  shall  be 
elected  and  qualified,  is  not  a  limitation  on 
the  power  of  the  Governor  to  fill  vacancies, 
but  was  intended  to  prevent  a  hiatus  or  in- 
terregnum occurring  between  the  day  of  the 
termination  of  the  office  and  the  day  of  the 
successor's  entry  upon  his  duties.  State  v. 
Murphy,  13  South.  706,  708,  32  Fla.  138. 

Until  tl&e  further  order  of  oovrt* 

Where  the  plaintiff  at  the  commence- 
ment of  an  action  applied  for  injunction,  and 
the  Judge  issued  an  order  to  show  cause  why 
an  injunction  should  not  issue,  and  in  such 
order  restrained  the  defendant  until  the  fur- 
ther order  of  the  court  such  term  had  no 
other  meaning  than  in  the  meantime,  or  un- 
til the  decision  upon  the  order  to  show  cause. 
Gurtiss  V.  Bachman,  110  Gal.  433,  438,  42 
Pac.  010,  012,  52  Am.  St  Rep.  111. 

Rev.  St  S  6024,  provides  that  on  the 
filing  of  a  petition  in  involuntary  bankrupt- 
cy, if  it  appears  that  sufficient  grounds  exist 
therefor,  the  court  shall  direct  the  entry  of 
an  order  requiring  the  debtor  to  appear  and 
show  cause  at  a  court  of  bankruptcy  to  be 
holden  at  a  time  to  be  specified  in  the  order, 
not  less  than  five  days  from  the  service 
thereof,  why  the  prayer  in  the  petition 
should  not  be  granted,  and  that  the  court 
may  also,  by  injunction,  restrain  the  debtor 
and  any  other  person  in  the  meantime  from 
making  any  transfer  or  disposition  of  any 
part  of  the  debtor's  property  and  from  any 
interference  therewith.  An  injunction  was 
issued  in  pursuance  to  such  section,  restrain- 
ing the  debtor  from  any  interference  with 
the  property  until  the  further  order  of  the 
court  Held,  that  the  clause  "until  the  fur- 
ther order  of  the  court"  did  not  extend  the 
Injunction  beyond  the  time  in  which  the  time 
for  the  hearing  of  the  petition  could  be  fixed. 
In  re  Irving  (U.  S.)  13  Fed.  Gas.  108. 

Until  tlie  next  regnlar  election. 

The  phrase  '*until  the  next  regular  elec- 
tion," as  used  in  the  Gonstitutlon  (article 
8,  I  11),  providing  for  appointments  to  fill 
vacancies  in  Judicial  offices,  means  until  the 
next  regular  election  held  at  the  time  fixed 
by  law  for  the  filling  of  the  particular  class 
of  Judicial  offices  to  which  the  appointment 
was  made.  Mclntyre  y.  IliflT,  68  Pac.  633, 
634,  64  Kan.  747. 

Until  paid. 

Where  Act  March  27,  1874,  incorporating 
a  certain  town,  provided  that  a  tax  lien  on 


real  estate  should  remain  a  lien  thereon 
until  paid,  it  cannot  be  said  that  no  period  of 
time  is  provided.  "Until  the  tax  is  paid"  is 
a  period  of  time.  Skinner  v.  Ghrlstie,  20 
Atl.  772,  777,  52  N.  J,  Dq.  720. 

The  words  "until  paid,"  as  used  in  a 
note  in  which  the  maker  agrees  to  pay  a  cer- 
tain sum  "on  or  before  a  specified  day,  with 
Interest  at  the  rate  of  three  per  cent  until 
paid,"  do  not  extend  the  contract  beyond  the 
specified  date,  any  more  than  the  words  "per 
annum"  or  "per  month";  and  therefore  the 
holder  can  collect  the  statutory  interest  at 
the  rate  of  10  per  cent  per  annum  after  the 
note  has  become  due  and  remains  unpaid. 
Oolller  V.  Field,  1  Mont  612,  625,  626. 

UNTRIED. 

See  "Remaining  Untried.** 

UNTRUE. 

In  one  sense,  that  only  is  true  which 
is  conformable  to  the  actual  state  of  things. 
In  that  sense  a  statement  is  "untrue"  which 
does  not  express  things  exactly  as  they  are, 
but  in  another  and  broader  sense  the  word 
"true"  is  often  used  as  a  synonym  of  "hon- 
est," "sincere,"  "not  fraudulent"  Answers 
by  an  applicant  for  life  Insurance  which  are 
honest  sincere,  and  not  fraudulent  are  not 
untrue,  within  the  meaning  of  the  applica- 
tion, declaring  the  contract  null  and  void  if 
the  answers  of  the  insured  to  the  questions 
propounded  to  him  are  in  any  respect  un- 
true. Globe  Mut  Life  Ins.  Ass'n  v.  Wagner, 
58  N.  B.  070,  071,  188  111.  133,  52  L.  R.  A. 
640,  80  Am.  St  Rep.  160  (citing  Moulor  v. 
American  Life  Ins.  Co.,  Ill  U.  S.  335,  4 
Sup.  Gt  4G6,  28  L.  Ed.  447);  Glapp  v.  Mas- 
sachusetts Ben.  Ass'n,  16  N.  E.  433,  436,  146 
Mass.  510. 

Though  in  one  sense  it  may  be  said  that 
that  only  is  true  which  is  conformable  to  the 
actual  state  of  things,  and  that  that  which 
does  not  embrace  things  exactly  as  they  are 
is  untrue,  yet  the  word  **true"  is  often  used 
as  a  synonym  for  "honest"  "sincere,"  "not 
fraudulent."  As  applied  to  a  stipulation 
making  an  Insurance  policy  void  in  case  any 
of  the  warranties  prove  to  be  "untrue,"  it 
should  not  be  held  to  require  absolute  veri- 
ty; but  a  warranty  should  not  be  considered 
untrue  unless  it  appears  that  the  warrantor 
knew  or  had  reason  to  believe,  at  the  time 
the  warranties  were  made,  that  they  were 
not  founded  on  fact.  Well  v.  New  York  Life 
Ins.  Go.,  17  South.  853,  857,  47  La.  Ann.  1406. 

In  construing  a  life  policy  providing  that 
if  the  declaration,  or  any  part  of  it,  made 
by  the  assured,  shall  be  found  in  any  respect 
untrue,  the  policy  shall  be  vitiated,  the  court 
said:  "What  is  to  be  understood  by  imtrue 
answers  or  any  suppression  of  facts?    Gan 
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they  have  reference  to  eny  disease  with 
wMch  the  Insured  was  alleged  to  liaye  been 
inflicted,  of  whldi  he  knew  nothing  and  of 
which  he  conld  not  have  informed  himself 
of  by  the  exercise  of  any  diligence?  Are 
they  intended  as  absolute  warranties  of  the 
fact  that  he  never  since  childhood  or  during 
life  had  been  afflicted  with  diseases  of  which 
he  nor  the  most  skillful  physician  could  have 
had  any  knowledge  whatever?  The  case  of 
Moulor  V.  American  Life  Ins.  Co.,  Ill  U.  S. 
335,  4  8up.  Ct  466,  28  L.  Ed.  447,  is  a  strong 
and  direct  authori^  for  the  position  that  the 
word  ^untrue,'  in  the  above  connection,  in 
its  broadest  sense  means  knowingly  or  de- 
signedly untrue  or  recklessly  so;  that  it  is 
the  opposite  of  sincere,  honest,  not  fraudu- 
lent." Alabama  Gold  Life  Ins.  Ck>.  v.  John- 
ston, 80  Ala.  467,  473,  474. 

A  policy  provided  that  it  should  be  void 
if  the  proposal  for  the  Insurance  and  an- 
swers therein  made  were  false  or  fraudu- 
lent In  the  proposal,  which  was  made  a 
part  of  the  policy,  the  words  "untrue  or 
fraudulent"  were  used.  There  is  no  doubt 
that  the  words  "false  or  fraudulent"  written 
in  the  policy  are  used  in  the  same  sense. 
Effect  should  be  given  to  both  the  words 
"false"  and  "fraudulent"  If  they  both 
mean  statements  made  intentionaUy  and 
knowingly  to  deceive,  then  it  was  not  neces- 
sary to  use  both,  as  nothing  is  added  to 
the  sense  by  the  use  of  both.  The  word 
"false"  is  sometimes  used  in  the  sense  of 
"fraudulent,"  and  sometimes  in  the  sense  of 
"untrue."  The  words  were  Inserted  for 
abundant  caution.  They  were  intended  to 
cover  statements  untrue,  as  well  as  such  as 
were  colorably  true,  but  fraudulent  In  fact 
Foot  y.  MtntL  Life  Ins.  Co.,  61  N.  Y.  671, 
676,  677. 

UNUSUAL 

"Unusual"  is  defined  by  Webster  to  be 
"not  usual,  not  common,  rare;  as  an  unusual 
season;  a  person  of  unusual  grace  or  erudi- 
tion." Thus  the  killing  of  a  human  being 
by  means  of  a  shot  or  shots  from  a  revolver 
is  not,  as  the  history  of  criminal  trials 
shows,  an  unusual  manner  of  effecting  death. 
Territory  v.  Pridemore,  18  Pac  96,  08,  4  N. 
M.  (Johns.)  137. 

The  words  "unusual  and  extraordinary," 
as  in  common  use,  very  often  are  exaggera- 
tions of  speech,  and  in  many  cases,  if  prop- 
erly Inquired  into  and  explained,  would  be 
found  not  to  be  synonymous  with  "unnatural 
and  unexpected";  and  in  an  action  for  a 
fire  started  by  sparks  from  an  engine  It  Is 
error  to  Instruct  that  if  the  wind  causing 
the  escape  of  sparks  from  defendant's  en- 
gine was  unusual  and  extraordinary,  and  if, 
but  for  the  unusual  and  extraordinary  char- 
acter of  the  wind,  the  sparks  would  not  have 
escaped  and  communicated  the  fire  to  plain- 


tiff's premises,  the  defendant  is  not  liable, 
without  explaining  the  meaning  of  the  words, 
so  as  to  present  to  the  jury  the  question 
whether  the  wind  could  reasonably  have 
been  expected  at  that  season  m  that  section 
of  the  country.  Blue  v.  Aberdeen  &  W.  B. 
B.  Co.,  21  S.  E.  299,  300,  116  N.  C.  955. 

UJNUSUAIi  COVEBINO* 

"Unusual  covering,"  as  used  in  Tariff 
Act  June  10, 1890,  S  19,  does  not  include  wood- 
en cases  with  cardboard  partitions,  in  which 
opal  glass  bottles  were  packed  and  Imported, 
being  usual  packages  for  such  bottles.  Unit- 
ed States  y.  Richards  (U.  S.)  66  Fed.  730. 

uirusiTAi;.  ixooD  of  raht. 

An  "unusual  flood  of  rain"  does  not  indi- 
cate a  greater  or  more  severe  rain  than  has 
theretofore  occurred,  but  rather  such  a  rain 
as  does  not  usually  or  but  rarely  occur.  Olty 
of  Denver  v.  Rhodes,  13  Pac.  729,  734,  9  Colo. 
664. 

UKUSITAIi  MEANS. 

"Unusual  means,"  as  used  In  Rev.  St 
S  4362,  defining  manslaughter  in  the  fourth 
degree  as  the  involuntary  killing  of  another 
by  any  weapon,  or  by  any  "means  neither 
cruel  nor  unusual,  in  the  heat  of  passion,  in 
any  cases  other  than  such  as  are  declared  to 
be  Justified  or  recusable  homicide,  does  not 
mean  such  a  weapon  or  means  which  is  most 
likely  to  take  life  or  commonly  used  to  take 
life,  and  does  not  include  a  pistol,  which  is 
a  usual  weapon  for  accomplishing  such  pur- 
pose. Schlect  T.  State,  44  N.  W.  609,  610, 
76  Wis.  486. 

unuSUAIi  NUMBER. 

Where  two  persons  went  to  a  mill,  tak^ 
ing  with  them  a  workman,  and  entered  such 
mill,  there  was  not  an  entry  of  an  '^unusual 
number,"  which  of  itself  tends  to  excite  ter- 
ror.   Pike  V.  Witt,  104  Mass.  696,  697. 


UHUSUAIi  PUNISHIGBNT. 

See,  also,  "Oruel  and  Unusual  Punish- 
ment" 

"Unusual,"  as  used  in  Declaration  of 
Rights,  art  26,  providing  that  no  magistrate 
or  court  of  law  shall  inflict  cruel  or  unusual 
punishment,  must  be  construed  with  the  word 
"cruel,"  and  cannot  be  taken  so  broadly  as 
to  prohibit  every  humane  improvement  not 
previously  known  in  Massachusetts.  The  in- 
flicting of  the  punishment  of  death  by  causing 
to  pass  through  the  body  of  the  convict  a 
current  of  electricity  of  sufiicient  Intensity  to 
cause  death,  the  application  of  such  current 
to  be  continued  until  such  convict  is  dead,  is 
not  a  cruel  or  unusual  punishment     In  re 


UNUSUAIi  PUNISHMENT 


7221 


UP 


Storti,  eo  N.  B.  210,  211,  178  Mass.  649,  52 
li.  B.  A.  520. 

"Unusual,"  as  used  In  Const,  art  1,  S  16, 
prohibiting  the  Infliction  of  unusual  punish- 
ment, means  a  class  of  punishments  which 
never  existed  In  the  state,  or  that  class  which 
the  public  seutlmeut  must  be  regarded  as  hav- 
ing condemned.  Hobbs  v.  State,  32  N.  B. 
1019,  1021,  133  Ind.  404,  18  I*.  B.  A.  T74  (cl^ 
ing  Cooley,  Ck>nst  Llm.). 

The  term  "cruel  and  unusual  punish- 
ment," In  the  constitutional  provision  prohib- 
iting such  punishment,  does  not  include  the 
imposition  of  a  fine  of  $50  and  a  sentence  for 
three  months  at  hard  labor  in  the  house  of 
correction  for  selling  intoxicating  liquors  con- 
trary to  law.  Pervear  v.  Commonwealth  of 
Massachusetts,  72  U.  8.  (5  Wall.)  475,  480,  18 
L.  Ed.  60a 

The  term  "cruel  and  unusual  punish- 
ment," in  the  constitutional  provision  pro- 
hibiting (fruel  and  unusual  punishment,  does 
not  characterize  imprisonment  at  hard  labor, 
though  such  punishment  may  be  severe.  State 
V.  Hogan,  58  N.  B.  572,  575,  63  Ohio  St  202, 
52  L.  B.  A.  863,  81  Am.  St  Rep.  626. 

The  term  "cruel  and  unusual  punish- 
ment" within  the  meaning  of  a  constitutional 
provision  prohibiting  such  punishment,  does 
not  include  a  penitentiary  sentence  of  two 
years  for  selling  a  paper  devoted  mainly  to 
scandals,  etc.  State  v.  Van  Wye,  37  S.  W. 
938,  939,  136  Mo.  227,  58  Am.  St  Rep.  627. 

mrusvAis  USE. 

"Unusual  use  of  a  road,"  as  used  in  Ky. 
St  S  4325,  providing  for  the  punishment  of 
any  corporation  which  shall  fall,  after  no- 
tice, to  repair  any  damage  that  is  done  by 
the  unusual  use  of  a  road,  does  not  include 
the  tearing  down  and  keeping  down  unrea- 
sonably long  a  bridge  constituting  a  part  of  a 
highway  over  a  railroad  track,  such  operation 
not  being  a  use  of  the  road,  usual  or  unusual. 
Commonwealth  v.  Illinois  Cent  B.  Co.,  47  S. 
W.  258,  259,  104  Ky.  866. 

UNUSUAIXT. 

When  a  thing  is  said  to  be  "unusually 
small,"  It  is  meant  that  it  is  small  compared 
with  the  class  to  which  it  belongs,  and  the 
comparison  involved  is  essentially  different 
from  that  which  can  be  made  between  merely 
two  things  of  the  class.  Robinson  v.  Chicago, 
B.  I.  &  P.  By.  Co.,  82  N.  W.  198,  194,  71  Iowa, 
102. 


UNUSED. 

In  Act  Mar<di  4,  1880  (P.  K  p.  Ill)  §  1, 
providing  that  whenever  any  road  which  has 
been  laid  out  according  to  law,  or  any  por- 
tion of  such  road,  shall  have  been  unused  | 


for  public  travel  for  a  period  of  not  less 
than  five  years,  the  road  or  such  portion  shall 
be  vacated,  "unused"  signifies  abandonment 
by  the  public;  In  that  sense  the  proviso  does 
not  apply,  and  it  could  not  have  been  intend- 
ed to  apply,  to  a  case  where  the  public  was 
asserting  in  the  courts  its  right  to  the  high- 
way, and  seeking  to  remove,  by  the  aid  of 
the  law,  obstructions  which  interfered  with 
its  actual  use.  Mercer  County  v.  Pennsyl- 
vania B.  Co.,  45  N.  J.  Law  (16  Vroom)  82,  83. 

UNWHOLESOME  MILK. 

In  construing  a  pure  food  act  prohibiting 
the  sale  of  adulterated,  impure,  or  unwhole- 
some milk,  the  court  holds  that  "Impure  or 
unwholesome  milk"  means  milk  from  cows 
fed  on  distillery  waste,  or  any  substance  in 
a  state  of  putrefaction,  or  from  sick  or  dis- 
eased cows.  Commonwealth  v.  Hough,  1  Pa. 
DUt  B.  61,  63. 

UNWORTHY. 

They  are  called  "unworthy,"  In  matters 
of  succession,  who,  by  the  failure  of  some 
duty  toward  a  person,  have  not  deserved  to 
inherit  from  him,  and  are  in  consequence  de- 
prived of  his  succession.  Civ.  Code  La.  1900, 
art  964. 

UNWRITTEN  LAW. 

Unwritten  lAw  is  the  law  not  promulgat- 
ed and  recorded,  but  which  is  nevertheless 
observed  and  administered  in  the  courts  of 
the  country.  It  has  no  certain  repository, 
but  is  collected  from  the  reports  of  the  deci- 
sions of  the  courts  and  the  treatises  of  learn- 
ed men.  Code  Civ.  Proc.  Cal.  1903,  |  1899; 
Ann.  Codes  ^  St  Or.  1901,  |  736. 

UNWROUGHT  METAL. 

Ferrochrome  is  not  dutiable  under  Tariff 
Act  July  24,  1897.  c.  11,  Schedule  C,  par.  187, 
30  Stat  166  [U.  S.  Comp.  St  1901,  p.  1645], 
as  metal  unwrought  Dana  y.  United  States 
(U.  S.)  116  Fed.  933. 

UP. 

The  term  '"up  the  bank  with  Its  mean- 
ders," when  used  to  designate  a  boundary  In 
a  deed  of  land  on  the  north  side  of  the  stream, 
which  boundary  commences  at  a  tree  at  the 
south  side  of  the  stream,  thence  to  the  south 
bank  of  said  river,  thence  up  the  same  with 
its  meanders  492  poles,  is  to  be  construed  as 
fixing  the  boundary  on  the  south  side  of  the 
river,  and  including  the  river,  if  nonnaviga- 
ble,  as  a  part  of  the  land  conveyed.  Cam- 
den V.  Creel,  4  W.  Va.  365,  367. 

The  use  of  the  words,  "up  the  west 
bank,"  in  a  deed  describing  one  call  of  the 
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land  conreyed  as- being  up  the  west  bank, 
operates  to  fix  the  boundary  as  the  margin 
of  the  stream,  and  to  preclude  the  deed  from 
carrying  the  land  to  the  center  of  the  stream, 
though  It  is  not  navigable.  Murphy  y.  Ck>pe- 
land,  1  N.  W.  691,  692,  51  Iowa,  515. 

A  call  in  a  deed  for  a  certain  distance  "up 
the  creek"  ordinarily  means  to  run  with  the 
creek;  that  is,  according  to  the  meanders  or 
thread  of  the  stream.  Buckley's  Lessee  t. 
Blackweirs  Heirs,  10  Ohio,  508,  510. 

"Up  the  same,"  as  used  in  a  deed  provid- 
ing that  the  boundary  shall  continue  to  a 
certain  creek,  and  thence  up  the  same  to  the 
corner  of  a  certain  lot,  cannot  be  satisfied  by 
running  a  straight  line  to  the  comer  of  the 
lot  but  implied  that  the  line  is  to  follow  the 
creek  according  to  its  windings  and  turnings, 
and  that  it  must  be  in  the  middle  or  center 
of  it  Jackson  v.  Louw  (N.  Y.)  12  Johns. 
252,255. 

''Up,**  as  used  in  a  call  in  a  grant  from 
a  pond  or  river  west  up  the  river  to  a  stake, 
is  equivalent  to  "with  the  river"  on  the  line 
most  pursued  as  the  course  of  the  stream. 
Rogers  v.  Mabe,  15  N.  C.  180,  194. 

"Up  the  branch,"  as  used  in  a  deed  de- 
scribing a  boundary  as  a  line  running,  from 
a  fixed  monument  on  the  edge  of  a  branch, 
up  the  branch  by  a  single  course  to  another 
fixed  monument  on  the  branch,  should  be 
construed  to  follow  the  straight  line  called 
for  from  monument  to  monument,  and  not  to 
follow  the  windings  of  the  branch.  Wharton 
V.  Brick,  8  AU.  529,  530,  49  N.  J.  Law,  289. 

Up  a  creek  or  river  means  the  middle  of 
the  main  channel  thereof.  Rev.  St  Ariz. 
1901,  par.  930;  Pol.  Code  CaL  1903,  {  3906; 
Pol.  Code  Mont  1895,  {  410a 

UP  TO. 

Where  the  time  for  filing  a  bill  of  ex- 
ceptions was  extended  "up  to"  June  28th,  a 
plea  filed  on  that  day  is  in  time,  the  court 
remarking  that  the  word  '*to,"  which  is  evi- 
dently the  controlling  word  in  this  connec- 
tion, is  sometimes  a  word  of  inclusion.  State 
V.  Flutcher,  66  S.  W.  429,  430,  166  Mo.  582. 


UPCAST. 

The  term  "upcast"  to  used  to  designate 
the  compartment  of  the  air  shaft  of  a  coal 
mine  which  is  used  to  carry  the  noxious  air 
up  from  the  mine.  Coal  Run  Goal  Ca  y. 
Jones,  19  IlL  App.  (19  Bradw.)  865,  866. 


UPHOLD. 

A  covenant  in  a  lease  to  repair,  uphold, 
and  support,  or  to  well  and  sufficiently  repair, 
or  to  keep  In  repair  and  leave  as  found,  or  to 


repair  and  keep  in  repair,  or  to  keep  in  good 
repair,  natural  wear  and  tear  excepted,  or  to 
make  all  necessary  repairs,  or  to  deliver  up 
in  tenantable  repair,  or  to  deliver  up  the 
premises  in  as  good  a  condition  as  they  now 
are,  all  impose  upon  the  covenantor  the  duty 
of  rebuilding  or  restoring  premises  destroyed 
or  injured  by  the  elements.  Armstrong  v. 
Maybee,  48  Pac.  737,  738,  17  Wash.  24,  61 
Am.  St  Rep.  89& 

UPON. 

See  ''On — Upon.'* 

Upon  the  express  condition,  see  "Express 
Condition." 


UPPER. 

In  the  absence  of  special  circumstances 
modifying  or  changing  its  meaning,  the  word 
"upper,"  when  used  to  describe  a  part  of  a 
siurvey  of  land  made  and  platted  upon  a  map, 
naturally  suggests  the  north  part  of  such  sur- 
vey, as  surveys  and  maps  are  made  with  ref- 
erence to  the  points  of  a  compass.  Lunn  v. 
Scarborough,  24  S.  W.  846,  847,  6  Tex.  Civ. 
App.  15. 

"Upper,"  as  used  in  Rev.  St  |  2573,  mak- 
ing it  the  duty  of  the  owner  of  any  tenement 
house  of  more  than  two  stories  high  to  pro- 
vide a  convenient  exit  from  the  upper  story. 
Implies  a  story  above  the  ground  floor.  Rose 
V.  King,  30  N.  B.  267,  268,  49  Ohio  St  213, 
15  L.  R.  A.  160. 


UPSET  BID. 

"Upset  bid"  has  been  used  to  designate 
a  bid  made  after  a  Judicial  sale,  and  before 
a  former  bid  has  been  confirmed,  for  the  pur- 
pose of  upsetting  a  sale  to  such  former  bid- 
der.   Yost  V.  Porter,  80  Va.  855,  85a 


UPSETTING. 

Among  metal  workers,  ''upsetting"  is  the 
term  employed  to  describe  a  process  of  short- 
ening and  thickening.  Thus,  a  bolt  is  headed 
by  upsetting;  the  end  portion  being  made 
shorter  without  removal  of  any  portion  of 
the  metal,  which  therefore  spreads  out  lat- 
erally. If  a  plain  metal  ring  is  reduced  in 
diameter  by  upsetting,  the  ring  will  become 
thicker,  there  being  apparently  an  intermolee- 
ular  rearrangement  of  the  particles  of  the 
metal.  Jackson  v.  Birmingham  Brass  Co. 
(U.  S.)  79  Fed.  801,  803,  25  C.  a  A.  196. 

URBAN  RESIDENCE  HOMESTEAD. 

An  urban  residence  homestead  consists  of 
the  mansion  house,  the  home  of  the  family, 
the  place  where  they  reside,  together  with 
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ftll  the  lot  or  lots  used  in  coimection  there- 
with, contributing  to  its  enjoyment,  comfort, 
and  convenience.  Ford  v.  Fosgard  (Tex.)  25 
S.  W.  445,  447. 


URBAN  SERVITUDES. 

The  principal  kinds  of  urban  servitudes 
are  the  following:  The  right  of  support; 
that  of  drip;  that  of  drain  or  of  preventing 
the  drain;  that  of  view  or  of  lights,  or  of 
preventing  the  view  or  lights  from  being  ol>- 
structed;  that  of  raising  buildings  or  walls 
or  of  preventing  them  from  being  raised; 
that  of  passage;  and  that  of  drawing  water, 
cay.  Code  fjx.  1900,  art  711, 


URGENT  NECESSITY. 

The  **immediate  and  urgent  neceBsity,** 
tmder  which  the  payment  of  an  Illegal  tax 
must  be  made  in  order  to  entitle  the  payer 
to  recover,  means  something  less  than  an  ac- 
tual or  threatened  seizure  of  goods.  Pay- 
ment to  avoid  the  levy  of  a  warrant  already 
Issued  and  in  the  hands  of  the  collector,  and 
Just  as  sure  to  be  levied.  If  the  money  is  not 
paid,  as  night  to  follow  day,  is  Just  as  much 
a  payment  to  preserve  one's  goods  as  though 
the  levy  had  actually  been  threatened  or 
made.  Rumf  ord  Chemical  Works  y.  Bay,  84 
Atl.  814,  815,  19  B.  I.  45e. 


US. 

A  warrant  of  attorney  given  by  two  per- 
sons, authorizing  the  attorney  to  appear  In 
an  action  brought  "against  us,"  and  confess 
judgment  "against  us,"  contemplates  a  Joint 
judgment  entered  against  both,  and  therefore 
does  not  authorize  the  confession  and  entry 
of  a  Judgment  against  one,  though  the  other 
be  dead  at  the  time  Judgment  Is  entered. 
Hunt  V.  Chamberlln,  8  N.  J.  Law  (8  Halst) 
836,  14  Am.  Dec  427. 

Where  the  words  "against  us"  are  used 
in  an  agreement  that  "any  excess  of  certain 
collaterals  deposited  to  secure  the  payment 
of  a  note  shall  be  applicable  to  any  other 
note  or  claim  held  against  us,  J.  R.  &  S.  J. 
Blocker,"  and  signed  by  said  J.  B.  &  S.  J. 
Blocker,  which  is  a  firm  name,  the  collaterals 
cannot  be  held  to  secure  a  note  executed  by 
one  of  the  partners  as  principal,  and  the 
other  partner  and  other  parties  as  sureties. 
San  Antonio  Nat.  Bank  v.  Blocker,  13  S.  W. 
961,  963,  77  Tex,  73. 

A  deed  of  assignment  conveying  all  the 
wares,  merchandise,  and  stock  and  trade  be- 
longing to  a  partnership,  Including  "all  prop- 
erty of  all  kinds  now  owned  by  us,"  Included 
all  the  property  of  either  partner,  whether 
owned  in  his  separate  right  or  as  a  partner; 
and  it  cannot  be  limited  to  the  wares,  mer- 
chandise, and  stock  and  trade  belonging  to 


the  oopartnorshlp,  but  includes  the  individ- 
ual property  of  the  partners.  Coffin  v.  Doug- 
lass, 61  Tex.  406»  409. 

"Where  testatrix  had  devised  all  her  es- 
tate to  her  husband  in  fee,  and  later,  being 
about  to  travel  abroad  in  company  with  her 
husband,  made  a  will  beginning  with  the 
j  words,  'In  case  of  anything  happening  us,  I 
i  would  wish,'  etc.,  and  devising  her  estate 
to  her  sister,  the  phrase  meant,  not  the  death 
of  her  husband  before  herself,  nor  the  death 
of  both  by  the  same  accident,  but  the  death 
of  both  while  upon  their  travels."  Cowley 
y.  Knapp,  42  N.  J.  Law  (13  Vroom)  297,  302. 

USAGE. 

See  "Common  Usage.** 

All  laws  or  usages,  see  "All.** 

Usage  is  a  reasonable  and  lawful  public 
custom  concerning  transactions  of  the  same 
nature  as  those  which  are  to  be  affected 
thereby,  existing  at  the  place  where  the  ob- 
ligation is  to  be  performed,  and  either  known 
to  the  parties,  or  so  well  established,  general, 
and  uniform  that  they  must  be  presumed  to 
have  acted  with  reference  thereto.  Bev.  St. 
Okl.  1903,  I  2801;  Bey.  Codes  N.  D.  1899, 
S  5128;  Civ.  Code  S.  D.  1903,  }  2462;  Code 
Civ.  Proc.  Mont  1895,  |  3463;  Civ.  Code 
Mont  1895,  I  4664. 

Usage  is  the  law  by  which  the  significa- 
tion or  import  of  words  is  fixed  and  settled, 
and  the  shades  of  difference  in  their  mean- 
ing is  marked  and  defined.  Bussell  y.  Col- 
yar,  51  Tenn.  (4  Heisk.)  154,  15& 

"Usage"  is  simply  a  mode  of  dealing  in 
a  particular  locality,  or  among  persons  in 
a  particular  business  or  trade,  and  it  de- 
rives Its  binding  force  from  the  supposed  or 
established  knowledge  of  the  persons  en- 
gaged in  the  particular  traffic  at  the  place 
or  in  the  trade  to  which  it  relates.  Mllroy 
v.  Chicago,  M.  &  St  P.  By.  Co.,  67  N.  W.  276, 
278,  98  Iowa,  188;  Woldert  v.  Arledge,  23  S. 
W.  1052,  1053,  4  Tex.  Civ.  App.  692. 

Usage  is  the  legal  evidence  of  a  cus- 
tom, which  is  an  unwritten  law,  established 
by  long  usage  lind  the  consent  of  our  an- 
cestors from  time  immemorial.  Minis  y. 
Nelson  (U.  S.)  43  Fed.  777,  779. 

The  office  of  a  custom  or  usage  in  trade 
is  to  ascertain  or  explain  the  meaning  and 
intention  of  the  parties  to  a  contract,  wheth- 
er written  or  in  parol,  which  could  not  have 
been  done  without  the  aid  of  this  extrinsic 
evidence.  It  does  not  go  beyond  this,  and 
is  used  as  a  mode  of  interpretation  on  the 
theory  that  the  parties  knew  of  its  existence 
and  contracted  with  reference  to  it.  Barn- 
ard V.  Kellogg,  77  U.  S.  (10  Wall.)  383,  388, 
19  L.  Ed.  987. 

A  "usage,"  which  is  also  called  a  "cus- 
tom," though  the  latter  word  has  also  an- 
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other  slgniflcatlon,  la  a  long  and  uniform 
practice  applied  to  habits,  modes,  and  courses 
of  dealing.  It  relates  to  modes  of  action, 
and  does  not  comprehend  the  mere  adoption 
of  certain  peculiar  doctrines  or  rules  of  law. 
This  will  be  made  apparent  by  an  examina- 
tion of  the  cases  on  the  subject.  For  ex- 
ample, the  usage  referred  to  in  Snowden  y. 
Warder  (Pa.)  3  Rawle,  101,  was  merely  to 
adopt  as  a  rule  of  law  that  which  was  con- 
trary to  law.  The  same  remark  applies  to 
all  the  Pennsylvania  cases  and  to  all  the 
New  lork  cases  and  to  those  of  Massachu- 
setts. In  all  cases  where  usages  are  sus- 
tained they  do  in  fact  operate  to  give  effect 
to  contracts  different  from  that  which  the 
common  law  would  have  done,  and  they  op- 
erate in  contravention  of  the  rules  of  the 
common  law.  In  many  instances  a  usage 
has  been  rejected  or  sustained  on  the  ground 
that  it  was  or  was  not  reasonable,  and  the 
question  whether  it  was  contradictory  to  a 
principle  of  law  or  to  the  terms  or  legal  op- 
eratiou  of  the  contract  was  not  adverted  to. 
Dickinson  v.  Gay,  89  Mass.  (7  Allen)  29,  35, 
83  Am.  Dec.  656. 

Usage  is  some  proof  of  what  is  consid- 
ered a  reasonable  or  proper  use  of  that  which 
is  a  common  right,  because  it  affords  evi- 
dence of  the  tacit  consent  of  all  parties  in- 
terested to  the  general  convenience  of  such 
use.  Grould  V.  Boston  Dock  Oo.,  79  Mass. 
(13  Gray)  452;  Dumont  v.  Kellogg,  29  Mich. 
420,  425,  18  Am.  Rep.  102. 

"Usage**  rests  on  long  and  uniform  prac- 
tice, and  to  be  binding,  must  be  known,  cer- 
tain, uniform,  and  reasonable,  and  not  con- 
trary to  law.  2  Bouv.  Law  Diet  616;  Ool- 
iings  V.  Hope  (U.  8.)  6  Fed.  Cas.  Ill;  Mu- 
nicipal Inv.  Ck>.  V.  Industrial  &  General 
Trust  Co.  (U.  a)  89  Fed.  254,  256;  Woldert 
V.  Arledge,  23  S.  W.  1052,  1053,  4  Tex.  Civ. 
App.  692. 

Usage  of  trade  is  a  course  of  dealing;  a 
mode  of  conducting  transactions  of  a  par- 
ticular kind.  Haskins  y.  Warren,  116  Mass. 
514,  535. 

By  the  phrase  "usage  of  trade"  the  law 
means  usage  fixed  in  the  commercial  law;  a 
usage  recognized  by  it  in  what  is  known  as 
"trade.''  State  v.  Chilton,  89  S.  B.  612,  614, 
49  W.  Va.  453. 

"Usage"  among  commercial  and  busi- 
ness men  in  a  locality  need  not  be  so  an- 
cient that  the  "memory  of  man  runneth  not 
to  the  contrary,"  nor  need  It  contain  the 
other  elements  of  a  common-law  custom. 
Lane  v.  Union  Nat  Bank  of  Massillon,  29 
N.  E.  613,  615,  3  Ind.  App.  299;  Morningstar 
V.  Cunningham,  11  N.  B.  593,  595,  110  Ind. 
328,  59  Am.  Rep.  211. 

"The  usage  of  merchants  constitutes  the 
law  of  merchants.  It  is  a  rule  of  their  own 
making,  and  binds  when  no  other  law  is  ai>- 


plicable.  The  influence  of  usage  is  universal. 
It  attaches  to  nations  and  to  individuals.  It 
creates  obligations.  It  interprets  laws.  In 
all  governments  and  in  every  community 
there  are  laws  of  usage  and  custom.  Where 
a  public  officer  has  compensation  fixed  by 
a  statute,  though  usage  cannot  alter  the  law, 
yet  it  is  evidence  of  the  construction  given 
to  the  law  and  Is  binding  on  past  transac- 
tions. Public  officers  may,  by  usage,  be  en- 
titled to  compensation  for  services  beyond 
the  line  of  their  regular  duty,  and  usage  will 
regulate  the  amount  of  their  compensation. 
General  custom  is  a  general  law,  and  forms 
the  law  of  contracts.  It  controls  even  the 
principles  of  law.  The  ancient,  established, 
uniform,  and  known  custom  of  persons  en 
gaged  in  any  trade  makes  a  law  for  tha« 
trade,  though  it  is  not  applicable  to  other 
trades.  It  is  their  way  of  6o\fig  business. 
It  is  the  rule  to  which  all  who  enter  that 
trade  are  understood  to  consent  It  makes, 
supplies,  and  construes  their  contracts. 
Known  and  settled  usages  ought  to  be  re* 
spected  by  courts  and  Juries,  unless  such 
usages  are  against  the  laws  or  policies  of 
the  country."  Wilcocks  v.  Phillips  (U.  S.) 
29  Fed.  Cas.  1198,  1203. 

The  true  office  of  a  usage  of  trade  is  to 
interpret  the  otherwise  indeterminate  inten- 
tions of  parties,  and  to  ascertain  the  nature 
of  their  contracts  arising,  not  from  express 
stipulation,  but  from  mere  implications  and 
presumptions  and  actions  of  doubtful  and 
equivocal  character,  and  to  fix  and  explain 
the  meaning  of  words  and  expressions  of 
doubtful  and  various  senses.  But,  though 
usage  is  admissible  to  explain  what  is  doubt- 
ful, it  is  not  admissible  to  contradict  what 
is  plain.  Proof  of  the  usage  is  admissible  in 
the  absence  of  express  stipulations,  or  where 
the  meaning  of  the  parties  is  uncertain  upon 
the  language  used,  and  where  the  usage  of 
trade  to  which  it  was  made  may  afford  ex- 
planation and  supply  deficiencies  in  the  in- 
strument Technical,  local,  or  doubtful 
words  may  be  thus  explained.  So,  where 
stipulations  in  the  contract  refer  to  matters 
outside  the  instrument  parol  proof  of  ex- 
traneous facts  is  admissible  to  interpret  their 
meaning.  As  a  general  rule,  however,  there 
must  be  ambiguity  or  uncertainty  upon  the 
face  of  a  written  instrument  arising  out  of 
the  terms  used  by  the  parties,  and  when 
such  evidence  is  admissible  it  must  be  limit- 
ed in  Its  effect  to  the  clearing  up  of  the  ob- 
scurity. It  is  not  admissible  to  add  or  in- 
graft upon  the  contract  new  stipulations  or 
to  contradict  those  which  are  plain.  Mc- 
Carthy V.  McArthur.  63  S.  W.  66,  67,  69  Ark. 
313  (citing  Oelricks  v.  Ford,  64  U.  S.  [23 
How.]  49,  63,  16  L.  Ed.  534;  First  Nat  Bank 
V.  Burkhardt  100  U.  a  686,  692,  25  L.  Ed. 
766. 

A  usage  of  trade  of  which  all  dealers  In 
that  line  of  trade  are  bound  to  take  notice 
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mxmt  be  known,  must  be  nnlfonn,  most  be 
certain.  Woldert  y.  Arledge»  23  8.  W.  1052, 
1063,  4  Tex.  Okv.  App.  692. 

A  usage  of  lo  doubtful  an  authority  as 
to  be  known  only  to  a  few,  and  where  mer- 
chants oDgaged  In  the  trade  differ  as  to  the 
existence  of  It,  can  never  be  regarded.  Ool- 
lings  T.  Hope  (U.  S.)  6  Fed.  Gas.  111. 

'The  truest  test  of  a  commercial  usage 
Is  Its  having  existed  a  sufficient  length  of 
time  to  have  become  generally  known,  and 
to  warrant  a  presumption  that  contracts  are 
made  In  reference  to  It".  Smith  y.  Wright 
(N.  Y.)  1  Oalnes,  43,  45,  2  Am.  Dec  162. 

The  usage  or  custom  of  a  particular 
port  In  a  particular  trade  Is  not  such  a  cus- 
tom as  the  law  contemplates  to  limit  or  con- 
trol or  qualify  the  language  of  contracts  of 
Insurance.  It  must  be  some  known  general 
usage  or  custom  In  the  trade,  applicable  and 
applied  to  all  parts  of  the  states  where  It 
exists,  and  from  Its  character  and  extent 
so  notorious  that  all  such  contracts  of  In- 
surance In  that  trade  must  be  presumed  to  be 
entered  Into  by  the  parties  with  reference  to 
It  as  a  part  of  the  policy.  If  the  usage  or 
custom  be  not  so  notorious.  If  It  be  partial 
or  local  In  Its  existence  or  adoption.  If  It 
be  a  mere  matter  of  profit  and  personal  opin- 
ion of  a  few  persons  engaged  therein,  It 
would  be  most  dangerous  to  allow  It  to  con- 
trol the  solemn  contracts  of  the  parties  who 
are  not  or  cannot  be  presumed  to  know  It, 
or  to  adopt  It  as  a  rule  to  govern  their  own 
rights  and  Interests.  Rogers  y.  Mechanics' 
Ins.  Co.  (U.  8.)  20  Fed.  Gas.  1118,  1120. 

The  usages  adopted  by  Individuals  con- 
cerned In  any  course  of  business — ^for  In- 
stance, In  the  negotiation  of  promissory  notes 
by  which  loans  are  obtained  and  renewed  at 
banks— become,  as  to  those  parties,  rules  by 
which  their  contracts  are  to  be  construed, 
and  In  any  circumstance  not  ascertained  by 
express  stipulation,  and  expressly  as  to  priv- 
ileges dependent  on  l^al  implication  and  con- 
struction, and  understood  to  be  reserved  for 
the  particular  benefit  of  the  Individual.  What 
is  known  among  the  parties  to  be  usual  In 
their  course  of  business  Is  to  be  taken  as 
consented  to,  and  to  have  the  same  effect  as 
If  inserted  In  their  contract.  Lincoln  & 
Kennebeck  Bank  v.  Page,  0  Mliss.  155,  156, 
«  Am.  Dec.  52. 

Where  a  usage  In  a  particular  trade  or 
business  Is  known,  uniform,  reasonable,  and 
not  contrary  to  law  or  opposed  to  public 
policy,  evidence  of  such  usage  may  be  con- 
sidered in  ascertaining  the  otherwise  uncer- 
tain meaning  of  a  contract,  unless  proof  of 
such  usage  contradicts  the  express  terms  of 
the  contract  This  is  so,  even  though  the 
usage  be  that  of  a  particular  person,  pro- 
vided it  be  known  to  the  parties  concerned, 
or  providing  it  has  been  so  long  continued  or 


has  become  so  generally  known  and  notori- 
ous in  the  place  or  neighborhood  as  to  Jus- 
tify the  presumption  that  It  must  have  been 
known  to  the  parties.  Parties  who  are  en- 
gaged In  a  particular  trade  or  business,  or 
accustomed  to  deal  with  those  engaged  in  a 
particular  business,  may  be  presumed  to  have 
knowledge  of  the  uniform  course  of  such  bus- 
iness. Its  usages  may  therefore,  In  the  ab- 
sence of  any  agreement  to  the  contrary,  rea- 
sonably be  supposed  to  have  entered  into  and 
formed  a  part  of  their  contracts  and  under- 
standings in  relation  to  such  business  as 
ordinary  Incidents  thereto.  Proof  of  a  usage 
that  abbreviations  used  in  a  contract  had  a 
definite  and  settled  meaning  in  the  busi- 
ness world,  in  the  neighborhood  where  the 
notes  were  payable,  was  proper,  and  the 
proof  was  not  required  to  be  coextensive  with 
the  state.  Lane  v.  Union  Nat  Bank  of  Mas- 
sUlon,  29  N.  B.  613,  615,  3  Ind.  App.  299. 

In  order  for  a  "usage"  to  constitute  a 
defense  to  a  master  of  a  ship  for  trans- 
shipping or  changing  the  vehicle  or  convey- 
ance of  goods  shipped  for  the  voyage  on 
freight,  the  course  of  the  trade  must  be  uni- 
form and  general.  It  should  be  so  well  set- 
tled that  persons  engaged  in  the  trade  must 
be  considered  as  contracting  with  reference 
to  the  usage.  Trott  v.  Wood  (U.  S.)  24  Fed. 
Gas.  218. 

Where  there  Ui  no  contract,  proof  of 
usage  will  not  make  one,  and  usage  can  only 
be  admitted,  either  to  Interpret  the  meaning 
of  the  language  employed  by  the  parties,  or 
where  the  meaning  is  equivocal  or  obscure. 
Municipal  Inv.  Go.  v.  Industrial  &  Qeneral 
Trust  Go.  (U.  B.)  89  Fed.  254,  25a 

A  usage,  to  be  binding  in  the  naval  ser- 
vice, must  be  uniform,  and  applicable  to  all 
officers  of  the  same  grade  under  similar  cir- 
cumstances. United  States  v.  Buchanan  (U. 
S.)  24  Fed.  Gas.  1282. 

Ciistom  difltingiiislied* 

A  '*usage,"  in  Its  most  extensive  mean- 
ing, includes  both  custom  and  prescription; 
but  In  its  narrower  signification  the  term 
refers  to  a  general  habit,  mode,  or  course  of 
procedure.  A  usage  differs  from  a  custom, 
in  that  it  does  not  require  that  the  usage 
should  be  immemorial  to  establish  it;  but 
the  usage  must  be  known,  certain,  uniform, 
reasonable,  and  not  contrary  to  law.  Lowry 
V.  Read  (Pa.)  8  Brewst  452,  456. 

There  is  a  clear  distinction  between  us- 
age, however  general,  and  custom.  Usage 
is  local  practice,  and  must  be  proved.  Gus- 
tom  is  general  practice,  Judicially  noticed 
without  proof.  Usage  is  the  fact  Gustom 
is  the  law.  There  may  be  usage  without 
custom,  but  there  can  be  no  custom  without 
usage  to  accompany  or  precede  it  Usage 
consists  of  a  repetition  of  acts.  Custom 
arises  out  of  this  repetition.    Usage  is  tn- 


USAGE 


7226 


USB 


dnctlTe,  based  on  consent  of  persons  in  a  lo-  ; 
cality.    Custom  is  deductiye,  making  estab- , 
lished  local  usage  a  law.    Power  v.  Bowdle, 
54  N.  W.  404,  410,  8  N.  D.  107,  21  L.  R.  A. 
828,  44  Am.  St  Rep.  511  (citing  Whart  Bv. 

I  965;   And.   Law   Diet   "Custom   and   U»- 
age"). 

A  custom  is  something  which  has  by  its 
unlTersality  and  antiquity  acquired  the  force 
and  effect  of  law  tn  a  particular  place  or 
country  in  respect  to  the  subject-matter  to 
which  it  relates,  and  is  ordinarily  taken  no* 
tlce  of  without  proof,  and  is  distinguishable 
from  a  usage  of  trade;  for  when  a  usage  in 
a  particular  trade  or  business  is  known,  uni- 
form, reasonable,  and  not  contrary  to  law 
or  opposed  to  public  policy,  evidence  of  such 
usage  may  be  considered  in  ascertaining  the 
otherwise  uncertain  meaning  of  a  contract 
unless  the  proof  of  such  usage  contradicts 
the  express  terms  of  the  agreement  This  is 
so,  even  though  the  usage  be  that  of  a  par- 
ticular person,  provided  it  be  known  to  the 
parties  concerned,  or  provided  it  has  been  so 
long  continued  or  has  become  so  generally 
known  and  notorious  in  the  place  or  neigh- 
borhood as  to  Justify  the  presumption  that 
it  must  have  been  known  to  the  parties. 
Parties  who  have  engaged  in  a  particular 
trade  or  business,  or  persons  accustomed  to 
deal  with  those  engaged  in  a  particular  busi- 
ness, may  be  presumed  to  have  knowledge  of 
the  uniform  course  of  such  business.  Its 
usages  may,  therefore,  in  the  absence  of  an 
agreement  to  the  contrary,  reasonably  be 
supposed  to  have  entered  into  and  formed 
part  of  their  contracts  and  understandings 
in  relation  to  such  business,  as  ordinary  inci- 
dents thereto.     Morningstar  v.  Cunningham, 

II  N.  B.  598,  595,  110  Ind.  828,  59  Am.  Rep. 
211. 

"Custom"  and  "usage"  may  be  treated 
as  synonymous.  Thayer  v.  Smoky  Hollow 
Coal  Co.,  96  N.  W.  718,  719,  121  Iowa,  121. 

USAGE  AND  ACQUIESCENCE. 

The  phrase  "usage  and  acquiescence,"  as 
used  in  Gen.  Laws,  c  142,  S  8,  providing 
that  the  division  of  partition  fences  may  be 
established  by  usage  and  acquiescence  for 
20  years,  may  have  the  same  meaning  as  the 
phrase  "any  right  and  privilege  claimed  and 
enjoyed  for  20  years  by  one  party  and  ac- 
quiesced in  by  the  other."  Both  expressions 
may  signify  a  right  claimed  and  enjoyed 
under  and  in  performance  of  an  agreement, 
express  or  implied,  as  well  as  a  right  claim- 
ed and  enjoyed  adversely  without  an  agree- 
ment This  is  the  natural  and  ordinary 
meaning  of  the  words.  Gibson  y.  Heyward, 
80  AU.  407,  408,  67  N.  H.  265. 

USAGE  AND  PRACTICE  OF  WAB. 

"Usage  and  practice  of  war,"  as  used 
In  a  statute  requiring  the  Governor  of  the 


state,  in  revoking  the  commission  of  an  Ad- 
jutant General,  to  proceed  according  to  the 
usage  and  practice  of  war,  does  not  mean 
the  rules  and  articlea  of  war.  Mauran  y. 
Smith,  8  R.  L  19%  222,  5  Am.  Rep.  564. 

USE. 

See   "Statute  of   Uses*';   "Superstitiuua 
Use." 

A  use  Is  a  right  in  one  person  to  have 
the  use  or  profits  or  beneficial  interest  in 
land,  and  another  person  to  have  the  right; 
that  is,  to  be  the  legal  or  formal  possessor 
or  tenant  of  it  Cuyler  y.  Bradt  (N.  Y.)  2 
Gaines,  Gas.  826,  832. 

A  "use"  is  where  the  legal  estate  of  lands 
was  in  a  certain  person,  and  the  trust  was 
also  reposed  in  him,  with  some  other  person 
who  took  and  enjoyed  the  profits;  in  other 
words,  a  use  was  a  mere  confidence  in  a 
friend  that  the  feoffee  to  whom  the  lands 
were  given  should  permit  the  feoffor  and  his 
heirs,  and  such  other  person  as  he  might 
designate,  to  receive  the  profits  of  the  land. 
Ware  v.  Richardson,  8  Md.  605,  547,  56  Am. 
Dec.  762. 

A  use  is  where  the  legal  estate  of  lands 
is  in  a  certain  person,  and  a  trust  is  also 
reposed  in  him,  and  all  persons  claiming  in 
privity  under  him  concerning  those  lands, 
that  some  other  person  shall  take  the  profits, 
and  be  so  seised  or  possessed  of  that  legal 
estate  to  make  and  execute  estates  according 
to  the  direction  of  the  person  or  persons  for 
whose  benefit  the  trust  was  created.  Nease  v. 
Capehart,  8  W.  Va.  95,  105  (citing  Gilbert 
Uses  &  Trusts,  pp.  1,  2,  59,  270). 

A  use,  before  the  statute,  was  a  purely 
equitable  interest,  and  might  be  raised  after 
a  limitation  in  fee,  or  it  might  be  created 
in  future  without  any  preceding  limitation 
in  fee,  or  the  order  of  priority  might  be 
changed  by  shifting  uses  or  by  powers,  or  a 
power  of  revocation  might  be  reserved  to  the 
grantor  or  a  stranger  to  recall  and  change 
the  uses.  Ricker  v.  Brown,  67  N.  B.  353, 
354,  183  Mass.  424  (citing  4  Kent,  Gomm. 
203). 

"A  use  is  said  to  be  neither  Jus  in  re 
nor  ad  rem;,  neither  right  title,  nor  interest 
in  law,  but  a  species  of  property  unknown 
to  the  common  law,  and  owing  its  existence 
to  the  equitable  Jurisdiction  of  chancery, 
resting  upon  confidence  in  the  person  and 
privity  of  estate;  a  thing  collateral  to  the 
land,  and  only  annexed  to  a  particular  es- 
tate in  it,  not  to  the  mere  possession;  so 
that  when  the  estate  to  which  the  use  is 
annexed  is  destroyed,  the  use  itself  is  de- 
stroyed, as  by  disseisin  or  the  entry  of  ten- 
ant by  curtesy  or  in  dower.  It  was  rather 
a  hold  upon  the  conscience  of  the  feoffee  to 
uses  than  a  lien  upon  or  interest  in  the  land, 
and  the  principle  upon  which  it  was  found- 
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ed  was  that  the  feoffee  was  bound  In  con- 
science to  follow  the  direction  of  the  feoffor. 
A  thing  so  subtle,  and  cognizable  only  in 
courts  of  equity,  which  act  upon  the  con- 
science, differs  essentially  from  an  incor- 
poreal hereditament,  which  is  of  legal  cog- 
nizance." McCartee  y.  Orphan  Asylum  Soc. 
(N.  Y.)  9  Ck>w.  487,  611,  518,  18  Am.  Dec  616. 

Prior  to  St  27  Hea  VIII,  a  10,  the 
words  "use**  and  "trust**  were  regarded  as 
eonyertible  terms.  And  although,  even  in 
that  statute,  the  word  "trust**  is  mentioned 
as  well  as  the  word  '*use"— for  it  classes 
"trusts,"  "uses,**  and  "confidences"  in  one 
category,  and  undertakes  to  apply  the  same 
remedy  to  all  by  uniting  the  legal  with  the 
equitable  interest,  and  thus  creating  a  new 
legal  estate  (see  1  Sand.  Uses  A  Trusts,  70- 
84) — still  the  distinction  between  the  two 
terms  is  practical,  substantial,  and  import- 
ant And  because  in  none  of  our  reported 
cases  this  distinction  is  clearly  presented,  we 
propose  briefly  to  Illustrate  It  at  this  time. 
The  elementary  writers  call  our  attention  to 
three  things  as  essential  to  the  effectual 
operation  of  the  statute  of  uses,  namely,  a 
person  seised  to  a  use,  a  cestui  que  use,  and 
a  use  in  esse  (1  Cruise,  Dig.  349;  2  Washb. 
Real  Prop.  113),  and,  when  these  three  things 
concur,  the  use  is  said  to  be  executed  (Bac. 
Law  Tracts,  351;  1  Sand.  07,  08;  2  Washb. 
Real  Prop.  110);  that  is,  "the  statute  comes 
in  and  actually  transfers  the  seisin  and  pos- 
session from  the  feoffee  to  use  to  the  cestui 
que  use,  to  all  intents  and  purposes,  without 
any  actual  entry  being  necessary  to  give 
him  the  seisin.  It  is  not  merely  a  title,  but 
an  actual  estate,  which  is  thus  created  in 
the  cestui  que  use,  as  effectually  as  if  it  had 
been  done  by  a  conveyance  with  livery  of 
seisin  at  common  law.**  When,  therefore, 
the  three  elements  referred  to  existed,  the 
use  was  said  to  become  executed,  and  full 
effect  was  given  to  the  statute,  and  there- 
upon only  one  interest  or  estate  remained. 
But  a  trust,  technlcaly  speaking,  was  and  is 
practically  different  A  trust  may,  and  per- 
haps ordinarily  does,  exist  only  where  the 
use  is  incapable  of  being  thus  executed;  and 
BO  the  legal  estate  is  necessarily  left  as  at 
common  law.  Hutchins  v.  Heywood,  50  N. 
H.  401,  405. 

If  the  beneficial  interest  which  one  per- 
son has  in  land,  which  In  the  eye  of  the  com- 
mon law  belongs  to  another,  is  a  permanent 
enjoyment  of  the  benefits  or  profits  of  the 
land,  it  is  a  use;  if  the  interest  is  for  a  tem- 
porary purpose,  it  is  a  trust  Hutchins  v. 
Heywood,  50  N.  H.  401.  405. 

In  Act  Jan.  81,  1700,  providing  that  the 
widow  shall  be  endowed  of  all  the  lands, 
tenements,  and  other  real  estate  whereof 
her  husband  or  any  other  to  his  use  was 
seised  of  an  estate  or  inheritance  at  any 
time  during  the  coverture,  the  phrase  "or 
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any  other  to  his  use"  should  be  construed 
strictly  as  meaning  merely  a  use,  and  that 
it  did  not  embrace  a  trust  Montgomery  v. 
Bruere,  4  N.  J.  Law  (1  Southard)  260,  265. 

The  word  "use,"  in  a  statute  providing 
that  a  widow  shall  be  endowed  of  all  tene- 
ments and  other  real  estate  whereof  her 
husband  or  any  other  to  his  use  was  seised 
of  an  estate  of  inheritance  at  any  time  dur- 
ing coverture  to  which  she  has  not  relin- 
quished or  released  her  right  of  dower  by 
deed,  refers  to  land  so  held  for  the  husband 
I  by  another  under  such  circumstances  as  en- 
titles the  husband  or  his  heirs  to  a  convey- 
ance of  the  legal  estate  and  the  actual 
seisin  and  possession  of  the  land.  The  stat- 
ute cannot  be  construed  to  give  the  widow 
a  dower  Interest  of  a  purely  equitable  estate 
in  lands,  of  which  lands  her  husband  never 
had  and  uerec  could  have  seisin  in  law  or 
in  deed.  Yeo  v.  Mercereau,  18  N.  J.  Law 
(8  Har.)  887,  808. 

In  eivil  law. 

Use  is  the  right  given  to  any  one  to 
I  make  a  gratuitous  use  of  a  thing  belonging 
,  to  another,  or  to  exact  such  a  portion  of  the 
,  fruit  it  produces  as  is  necessary  for  his  per- 
,  sonal  wants  and  those  of  his  family.     Oiv. 


Code  La.  1000,  art  62a 

A  use  is  defined  by  Eschrlche  as  the  right 
which  a  person  has  to  use  or  enjoy  the  prop- 
erty of  another  according  to  his  interests.  It 
is  one  of  the  three  personal  servitudes,  which 
are  "use,"  "usufruct,"  and  "habitation."  It 
is  established  by  contract,  by  last  will,  and 
by  prescription,  etc.  Mulford  v.  Le  Franc, 
26  Cal.  88,  102. 

"Use**  is  distinguished  from  "usufruct" 
in  this:  That,  while  usufruct  carries  the 
right  to  enjoy  all  the  fruits  and  revenues 
which  the  property  subjected  to  it  can  pro- 
duce, use  consists  in  taking  only  from  the 
fruits  of  the  property  the  portion  which  the 
user  can  consume — such  as  is  necessary  for 
his  person  or  regulated  by  the  title.  The 
surplus  belongs  to  the  owner  of  the  prop- 
erty. Dom.  Civil  Law,  tit  11,  S  H,  art  1. 
Use  is  a  limited  usufruct  for  the  needs  of 
the  user,  and  it  is  veritable  usufruct  except 
as  to  extent  of  enjoyment  They  are  bought 
and  established  and  lost  in  the  same  way. 
The  user  must,  like  the  usufructuary,  give 
security,  make  statements  and  inventories. 
He  is  subject  to  the  costs  of  cultivation,  to 
those  of  keeping  in  repair,  to  the  payment  of 
contributions.  There  is  a  difference  between 
the  two  rights  only  as  to  their  extent 
The  usufructuary  has  the  right  to  enjoy 
all  sorts  of  fruits,  while  the  user  can 
require  only  such  as  are  necessary  for  him- 
self and  family.  Strausse  v.  Sheriff,  0  South. 
102,  103,  43  La.  Ann.  501  (citing  Demolombe, 
c.  10,  p.  713,  No.  752 ;  7  Laurent,  p.  118,  No. 
1023;  Civ.  Code,  tit  3,  c  1,  |S  1-5). 
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USE-USED. 

See  "Accustomed  Use*;  "Actual  Use"; 
"Beneficial  Use";  "Charitable  Use"; 
"Conjoint  Use";  "Contingent  Use"; 
"Convenient  Use";  "Double  Use";  "Br- 
duslve  Use";  "Fair  Use";  "FamUy 
Use";  "Natural  Use  and  Enjoyment"; 
"Ordinary  Use";  "Own  Use";  "Pri- 
vate Use";  "Public  Use";  "Reasonable 
Use";  "Religious  Uses";  "Separate 
Use";  "Shifting  Use";  "Sole  Use"; 
"Springing  Use";  "Uninterrupted 
Use";  "For  the  Use";  "In  Use";  'To 
Be  Used";  **To  the  Use  of  a  Third  Per- 
son." 
Domestic  use,  see  "Domestic." 
Otherwise  use,  see  "Otherwise.** 

"Use,"  as  one  kind  of  unwritten  law,  is 
defined  to  be  "that  which  has  arisen  from 
those  things  which  a  man  uses  and  does,  and 
is  of  long  continuance  and  without  interrup- 
tion." Strother  v.  Lucas,  87  U.  S.  (12  Pet) 
410,  445,  9  L.  Ed.  1187. 

The  word  "used"  imports  a  certain  de- 
gree of  permanence.  Commonwealth  v.  Pat- 
terson, 138  Mass.  498,  1500. 

"Use"  is  defined  as  "to  employ  for  any 
purpose."  Such  use  may  be  temporary  or 
permanent  Brown  v.  McKee  (N.  Y.)  2  City 
Ct  R.  820,  885. 

Though  tlie  word  **U8ed"  may  sometimes 
mean  employed  for  a  particular  purpose  on  a 
single  occasion,  or  on  two  separate  occasions, 
a  single  sale  does  not  constitute  a  use  of 
a  building.  State  v.  Stanley,  24  Atl.  968,  984, 
84  Me.  555. 

A  by-law  of  the  city  of  London  forbid- 
ding any  nonfreeman  to  show  or  put  to  sale 
wares  within  the  city  or  to  '"use  any  art" 
vdthin  the  same  signifies  to  use  as  a  master 
or  principal.  Clark  v.  Denton,  1  BarxL  & 
Adol.  92,  101. 

The  Constitution  of  1777  provided  that 
trial  by  Jury,  in  all  cases  in  which  it  has  been 
heretofore  "used,"  shall  remain  inviolate  for- 
ever. It  was  held  that  as  the  unwritten 
common  law  of  England  was  largely  made  up 
of  customs  which  had  existed  for  a  period 
where  the  memory  of  man  was  not  to  the 
contrary,  and  this  law  was  enforced  in  tlie 
colonies,  and  no  statute  specified  the  cases 
in  wliicb  parties  were  entitled  to  a  trial  by 
Jury,  the  word  "used"  must  therefore  of  ne- 
cessity liave  referred  to  the  customs  then  ex- 
isting. Malone  v.  St  Peter  &  St  Paul's 
Church,  64  N.  El  961,  962,  172  N.  Y.  269. 

As  benefit  •*  profit* 

In  a  deed  conveying  land  to  the  board 
of  trustees  of  the  County  Seminary  of  R. 
county  and  their  successors  in  office,  for- 
ever, to  have  and  to  hold  the  premises, 
with  all  the  appurtenances,  to  the  only  prop- 


er use,  benefit,  and  behoof  of  said  board  of 
trustees  for  the  use  of  said  seminary,  for- 
ever, "use"  Is  synonymous  with  "benefit," 
one  of  its  definitions  being  the  benefit  or 
profit  of  lands  and  tenements,  and  does  not 
create  a  condition  subsequent  that  the  prem- 
ises are  only  to  be  used  as  a  site  for  a  sem- 
inary edifice;  a  condition  being  a  qualifica- 
tion or  restriction  annexed  to  <i  conveyance  of 
lands,  whereby  it  is  provided  that  in  case  a 
particular  event  does  or  does  not  happen,  or 
in  case  the  grantor  or  grantees  do  or  omit 
to  do  a  particular  act  an  estate  shall  o(»n- 
mence,  be  enlarged,  or  be  defeated.  Heaston 
V.  Randolph  County  Com'rs,  20  Ind.  898»  402. 

In  an  instruction  in  a  prosecution  for  lar- 
ceny regarding  defendant's  Imving  received 
money  for  the  "use  and  benefit"  of  another, 
the  addition  of  the  words  "and  benefit"  did 
not  change  the  evident  meaning  of  the  in- 
struction, and  did  not  give  a  different  mean- 
ing than  that  conveyed  by  the  statute,  which 
used  only  the  word  "use."  State  y.  Brooks, 
52  N.  W.  240,  242,  86  Iowa,  866. 

Where  by  a  will  a  person  is  given  the 
"use"  of  a  thing,  the  word  "use"  does  not 
mean  that  such  person  is  given  the  thing  it- 
self, but  means  that  the  user  is  to  enjoy, 
hold,  occupy,  or  have  in  some  manner  the 
benefit  thereof.  Brunson  v.  Martin,  52  N.  E. 
599,  601,  152  Ind.  111. 

A  use  is  where  a  man  has  anything  to 
the  use  of  another,  upon  confidence  that  the 
other  shall  take  the  profits.  He  who  has  the 
profits  has  the  use.  Allen  y.  McGee,  62  N.  B. 
1002,  1008,  158  Ind.  465. 

"The  use  of  a  thing  is  not  the  thing  It- 
self, or  any  part  thereof,  but  is  that  which 
the  thing  will  produce.  If  a  house  or  othtf 
building,  or  any  other  form  of  real  estate,  it 
is  the  rent  that  can  be  obtained  for  it  If 
it  Is  money,  it  is  the  interest  it  will  earn." 
Spooner  v.  Phillips,  24  Atl.  524,  525,  62  Conn. 
62, 16  L.  R.  A.  461. 

As  eontroUed* 

A  petition  in  an  action  against  a  railroad 
for  personal  injuries,  stating  that  the  de- 
fendant "used  and  operated"  a  tomtable  in 
connection  with  its  railroad,  etc.,  is  equiva- 
lent to  a  charge  that  the  defendant  control- 
led such  turntable.  Nagel  v.  Missouri  Pac. 
Ry.  Co.,  76  Mo.  658,  660,  42  Am.  Rep.  41& 

As  employ. 

The  word  '^use"  means  to  make  use  of; 
to  convert  to  one's  own  service;  to  avail 
one's  self  of;  to  employ;  to  put  to  a  purpose, 
as  to  use  a  plow,  to  use  a  chair,  to  use  a 
book,  to  use  time,  or  to  use  fiour  for  food; 
to  accustom;  to  habituate,  etc.  State  y.  Da- 
vis (Del.)  88  Atl.  489,  440,  9  Houst  558; 
State  V.  Lawrence  County  (S.  D.)  92  N.  W. 
16,  17. 
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The  word  **vmer  is  synonymoiiB  with 
employment  Hlghtower  y.  State,  72  Ga. 
482,484. 

"Use"  means  to  '^ot  to  nse,  to  employ, 
or  to  derive  service  from.*'  Astor  v.  Merrltt, 
4  Sup.  Gt  413,  419,  111  U.  S.  202,  28  L.  Ed. 
401. 

msed,"  in  Act  Jmie  29,  1888,  c.  49e,  « 
4,  25  Btat  209  [U.  S.  Comp.  8t  1901,  p.  8536], 
providing  that  any  boat  or  vessel  used  or 
employed  In  violating  any  provisions  of  the 
act  should  be  liable,  etc.,  means  to  make  use 
of,  or  to  put  to  a  purpose.  Practically  the 
words  "used"  and  "employed"  are  synony- 
mous. Every  boat  or  vessel  put  to  the  pur^ 
pose  of  violating  the  provisions  of  the  stat- 
ute is  liable  to  the  penalties,  and  to  be  put 
to  such  or  any  purpose  necessarily  requires 
antecedent  determination  on  the  part  of  her 
master  or  owners,  or  of  some  one  with  suffi- 
cient authority,  that  she  shall  perform  such 
purpose.  A  vessel  can  only  be  used  or  em- 
ployed by  or  with  the  consent  of  the  person 
who  has  the  legal  right  to  use  and  employ. 
United  SUtes  v.  The  Anjer  Head  (U.  8.)  46 
Fed.  664. 

In  Act  Ck>ng.  March  8,  1861,  9  Stat  685, 
declaring  that  no  owner  of  a  ship  shall  be 
liable  to  answer  for  damage  by  fire,  unless 
caused  by  design  or  neglect,  and  providing  by 
section  7  that  the  act  shall  not  apply  to  the 
owner  of  any  vessel  used  In  rivers  or  inland 
navigation,  the  word  '*used"  means  ''em- 
ployed," and  refers  to  vessels  solely  employ- 
ed in  rivers  or  inland  navigation.  Moore  v. 
American  Transp.  Co.,  65  U.  S.  (24  How.)  1, 
37, 16  L.  Ed.  674. 

In  Civ.  Prac.  Act  §  197,  providing  the 
manner  in  which  the  statement  on  motion 
for  a  new  trial  shall  be  prepared,  and  declar- 
ing that  the  statement  Vthus  used"  shall 
constitute  the  papers  to  be  used  on  appeal, 
the  words  '^us  used"  mean  employed  as 
the  record  of  the  proceedings  on  which  the 
motion  is  grounded;  and,  whenever  a  state- 
ment is  prepared  and  settled,  it  is  ''used," 
within  the  meaning  of  that  word  in  the  stat- 
ute. The  act  Imposes  no  obligation  on  the 
trial  court  to  use  such  statement  on  the  hear- 
ing of  said  motion.  State  v.  Central  Pac  B. 
Ck>..  80  Pac.  887,  889,  17  Nev.  259. 

As  ezpended* 

The  word  "use"  has  been  variously  de- 
fined as  to  employ  for  the  accomplishment  of 
a  purpose ;  to  turn  to  account ;  to  make  use 
of;  to  treat;  to  convert  to  one's  service;  to 
avail  one's  self  of;  to  employ;  to  put  to  a 
purpose;  to  employ  for  the  attainment  of 
some  purpose  or  aid.  As  used  in  Ck>nst.  art 
7,  S  18,  par.  1,  providing  that  the  proceeds  of 
a  sale  of  certain  railroads  held  by  the  state 
and  any  other  property  owtied  by  the  state 
shall  be  applied  to  the  payment  of  a  bonded 
debt  of  the  state,  and  "shall  not  he  used  for 


any  other  purpose  whatever  so  long  as  the 
state  has  any  existing  bonded  debt"  means 
that  the  fund  shall  not  be  laid  out  paid  out 
or  expended  in  the  discharge  of  any  other 
claim  for  which  the  state  Is  liable.  Park  v, 
Candler,  39  &  E  89,  90,  113  Ga.  647. 

As  intentioiial  vse. 

A  flre  policy  provided  that  friction 
matches  and  camphlne  should  not  be  used  in 
the  building  Insured.  Held,  that  the  word 
"use"  did  not  embrace  a  casual  use  of  cam- 
phlne and  friction  matches  by  a  workman 
employed  in  the  building,  contrary  to  the  or- 
ders of  the  assured;  the  use  of  camphlne 
and  friction  matches  contemplated  In  such 
clause  being  a  use  by  the  authority  of  the 
assured,  either  express  or  implied.  Farm- 
ers' &  Mechanics'  Ins.  Ca  t.  Simmons,  30 
Pa.  (6  Casey)  299,  303. 

Act  June  29,  1888,  c.  496,  25  Stat  209  [U. 
S.  Comp.  St  1901,  p.  8533],  prohibiting  the 
dumping  of  mud  from  scows  in  the  North 
river  within  prescribed  limits,  and  declaring^ 
that  any  boat  or  vessel  used  or  employed  in 
violating  any  provision  of  the  act  shall  be 
liable  to  penalties  imposed,  means  a  boat  or 
vessel  used  in  violating  the  act  to  the  knowl- 
edge and  intent  of  her  officers,  and  does  not 
include  a  tug  which  was  proceeding  in  good 
faith  to  the  prescribed  dumping  ground  when 
the  scows  in  tow  were  dumped  by  the  scow- 
men  within  the  prescribed  limits  against  the 
express  orders  of  the  captain  and  officers  of 
the  tug.  The  Emperor  (U.  &)  49  Fed.  751, 
753. 

As  interest* 

In  a  contract  for  the  reconveyance  of 
property  sold  on  the  payment  of  the  exact 
amount  of  the  consideration  for  the  original 
conveyance  and  $300  a  month  for  the  use 
thereof,  "use"  should  be  construed  to  mean 
"interest"    Hlckox  v.  Lowe,  10  CaL  197,  207. 

ICortsage  or  sale  not  anthorixed. 

The  phrase  ''use  and  apply"  the  property- 
bequeathed  In  trust  to  the  support  of  testa- 
tor's son.  If  It  meant  merely  to  sell  the  prop- 
erty and  use  the  money  received  to  support- 
the  son,  or  if  It  was  intended  that  the  trus- 
tee should  receive  the  rents  and  profits  and- 
apply  them  only  to  the  son's  support  did  not 
give  a  right  to  mortgage  the  estate.  Potter 
V.  Hodgman,  80  N.  Y.  Supp.  1056,  1057,  81 
App.  Div.  233. 

Where  land  was  devised  to  the  widow 
for  her  use  and  benefit  for  life,  a  mortgage- 
thereon  by  her  to  pay  for  valuable  improve- 
ments for  her  benefit  was  an  equitable  in- 
cumbrance on  the  estate  of  the  remainder- 
man, notwithstanding  the  will  gave  her  nov 
power  to  mortgage.  In  re  Jenks,  43  AtL  871, 
21  R.  I.  890. 

A  testator,  in  devising  to  O.  the  use  of^ 
$1,000  and  certain  lots,  with  the  further  pro- 
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vision  that  C.  may  ''invest  or  ase  all  thla 
property  as  he  may  in  his  discretion  think 
best,"  authorized  a  sale  of  the  property  by 
the  devisee.  Crawford  y.  Wearn,  20  S.  E. 
724.  725,  115  N.  O.  540. 

A  general  authority  In  a  stock  note  to 
"use,  transfer,  or  hypothecate"  the  pledged 
property  does  not  authorize  a  sale  by  the 
pledgee  before  maturity  of  the  note.  Ogden 
V.  Lathrop,  8  N.  Y.  Super.  Ot  (1  Sweeny) 
643,  651. 

A  provision  in  a  chattel  mortgage  that 
the  mortgagor  might  retain  and  "use"  the 
mortgaged  property  did  not  amount  to  con- 
sent to  sell  the  property.  Estes  v.  First  Nat 
Bank.  63  Paa  788.  792,  15  Colo.  App.  526. 

One  to  whom  property  is  bequeathed  for 
her  "use"  during  life  is  not  clothed  with  the 
power  of  disposition;  for  the  word  "use" 
confines  the  estate  to  the  hands  of  the  first 
taker,  since  one  having  a  right  to  "use"  can- 
not possess  absolute  power  of  alienation. 
Ooudie  V.  Johnston,  10  N.  E.  296,  297,  109 
Ind.427. 

As  ooonpied. 

"Used,"  in  a  fire  policy  stating  the  pur- 
poses in  which  the  insured  property  is 
"used,"  is  to  be  construed  as  synonymous 
with  "occupied."  Smith  v.  Mechanics*  & 
Traders'  Fire  Ins.  Co.,  82  N.  Y.  899»  402. 

Title  eonTeyed. 

"Use,"  as  used  in  a  will  giving  a  bus- 
band  the  use  of  all  property  of  testator,  will 
not  convey  or  pass  the  title  to  him.  In  re 
Metcalfe's  Estate,  27  N.  Y.  Supp.  879,  880,  6 
Misc.  Rep.  524. 

A  conveyance  of  the  use  of  land,  forever, 
is  equivalent  to  a  conveyance  of  the  land. 
Farrar  t.  Cooper,  84  Me.  894,  397. 

A  devise  of  the  use  and  services  of 
slaves  is  equivalent  to  a  devise  of  the  slaves 
themselves.  Pournell  v.  Harris,  29  6a.  736, 
742. 

Where  a  testator  devised  land  to  certain 
of  his  sons  without  words  of  inheritance,  and 
then  devised  to  another  son  the  use  of  a  cer- 
tain tract  of  land,  the  word  "use"  should  be 
construed  to  vest  an  estate  in  fee,  rather 
than  a  life  estate.  Hance  v.  West,  32  N.  J. 
Law  (8  Vroom)  238.  235. 

The  word  "use,"  in  a  will  bequeathing 
to  testator's  wife  the  "use"  of  all  testator's 
real  and  personal  property,  creates  a  life  es- 
tate in  the  wife.  Schwartz  v.  Gehring,  7 
Ohio  Cir.  Ct  R.  426,  4  Cir.  Dec.  662. 

A  "use."  a  "trust,**  and  a  "confidence"  is 
one  and  the  same  thing,  and  if  an  estate  is 
conveyed  to  one  person  for  the  use  of  or  up- 
on a  trust  for  another,  and  nothing  more  is 
said,  the  statute  immediately  transfers  the 


legal  estate  to  the  usee,  and  no  trust  Is  cre- 
ated, though  express  words  of  trust  are  used. 
Teller  v.  Hill,  72  Pac.  811,  812,  18  Colo.  App. 
509  (citing  Perry,  Trusts  [6th  Ed.]  298). 

As  transferred. 

A  bona  fide  holder  of  a  postdated  check, 
who  was  told  at  the  time  he  bought  it  from 
the  payee  that  it  had  been  given  on  an  agroe- 
ment  that  the  payee  should  not  use  it  until 
the  day  of  its  date,  is  not  bound  to  under- 
stand by  the  word  "use"  that  the  check  was 
not  to  be  transferred  before  that  date.  Bill 
V.  Stewart,  31  N.  E.  386,  156  Mass.  50a 

As  Taliie. 

''Use  and  benefit,"  as  used  In  an  infor- 
mation alleging  the  stealing  of  certain  prop- 
erty with  the  fraudulent  intention  on  the 
part  of  defendant  to  deprive  the  owner  of 
the  "use  and  benefit"  of  the  same,  is  not 
equivalent  to  "value,"  as  used  in  the  statute, 
which  requires  the  property  to  be  taken  with 
intent  to  deprive  the  owner  of  the  •*valne"  of 
the  same,  and  hence  the  information  was  de- 
fective. Jones  T.  State,  12  Tex.  App.  424^ 
425. 

Use  a  Idgliway. 

A  grant  to  a  railway  company  of  the 
right  to  use  an  existing  highway  is  not  to  be 
construed  as  a  power  to  destroy  the  high- 
way as  such.  This  is  the  rule  of  construc- 
tion, unless  the  language  of  the  statute  is 
such  as  to  unmistakably  show  an  intention 
to  grant  such  power.  Palatka  &  I.  R.  R.  Ca 
V.  State,  8  South.  158,  162,  23  Fla.  646,  11 
Am.  St  Rep.  395. 

Use  for  life. 

The  words  *^]se  for  life,**  as  used  In  a 
statute  giving  a  surviving  spouse  the  "use  of 
the  realty  for  life,"  are  sufficient  to  create  a 
life  estate,  on  the  ground  that  a  gift  or  de- 
vise of  the  rents,  profits,  and  income  of  land 
passes  the  land  itself.  Thompson  v.  Thomp- 
son, 18  South.  247,  249,  107  Ala.  163. 

Use  for  seznal  interoovrse. 

The  word  "use"  in  a  statute  providing 
a  punishment  for  whoever  uses  a  female  un- 
der the  age  of  consent  for  the  purpose  of 
sexual  intercourse  does  not  have  reference  to 
the  one  who  immediately  uses  her.  It  may 
be  a  male  or  it  may  be  a  female.  State  y. 
Davis  (Del.)  83  AtL  439,  440,  9  Houst  55a 


Use  liquor  or  opiv 

"Use,"  within  the  meaning  of  a  question 
in  an  application  for  life  policy  whether  the 
applicant  uses  malt  or  spirituous  beverages, 
is  to  be  construed  as  referring  to  a  custom- 
ary and  habitual  use,  and  not  to  a  single  act 
or  occasional  use.  Chambers  v.  Northwest- 
ern Mut  Life  Ins.  Co.,  67  N.  W.  867,  369.  64 
Minn.  495,  58  Am.  St  Rep.  549;   Van  Valken- 
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bnrgb  y.  American  Popular  Life  Ins.  Oo.,  70 
N.  y.  605,  606. 

A  statement  by  an  applicant  for  a  life 
policy  that  be  has  "never  used  liquor"  should 
be  construed  to  mean  that  he  has  never  used 
liquor  for  a  beverage,  and  not  that  he  has 
never  taken  liquor  for  medical  purposes. 
ELfghbee  v.  Guardian  Mut  Life  Ins.  Co.  (N. 
Y.)  06  Barb.  462.  472. 

An  application  for  a  life  policy  in  which 
the  applicant  states  that  he  has  "never  used 
opinn)'*  should  be  construed  to  mean  that  he 
has  not  used  opium  when  not  required  for 
medical  purposes,  and  not  to  mean  that  he 
baa  never  taken  the  drug  for  medical  pur- 
poses. Highbee  v.  Guardian  Mut  Life  Ins. 
Co.  (N.  Y.)  66  Barb.  462,  472. 

Use  liguor  to  excess. 

The  common  term  or  phrase  "usee  liquor 
to  excess,"  when  applied  to  a  person,  is  or- 
dinarily understood  to  mean  the  same  as 
saying  that  he  gets  intoxicated  or  drunk,  and 
saying  that  such  a  person  did  so  at  particu- 
lar times  would  generally  be  understood  as 
meaning  that  these  times  occur  as  often  as 
he  finds  an  opportunity  to  do  sa  State  y. 
Pratt,  34  Vt  323.  324. 

Uas  obscene  lancii»s^ 

Code,  S  4372,  making  it  a  misdemeanor 
to  "use  obscene  language  in  the  presence  of 
a  female,"  means  the  use  by  speech,  unless 
one  or  both  of  the  parties,  by  reason  of  some 
deficiency  or  infirmity,  would  not  ordinarily 
or  habitually  communicate  in  that  way,  and 
does  not  include  the  use  of  written  words, 
though  the  word  "language"  is  broad  enough 
to  include  words  written,  as  well  as  words 
spoken.  Stevenson  v.  State,  16  S.  B.  05,  90 
6a.  456. 

Use  of  tl&e  comity. 

The  expression  "for  the  use  of  the  coun- 
ty" has  the  same  meaning  as  "for  the  public 
use  of  the  county,"  as  used  in  Laws  1860,  c 
15,  §  2,  authorizing  a  county  to  purchase  and 
hold  real  and  personal  estate  for  the  use  of 
the  county.  Shepard  v.  Murray  C!ounty,  24 
N.  W.  291,  292,  33  Minn.  519 ;  James  v.  Wild- 
er, 25  Mina  805.  811. 

Use  of  cHstmllL 

The  phrase  "water  for  the  use  of  said 
gristmill,"  in  a  deed  conveying  land  with  a 
gristmill  thereon,  together  with  a  water 
right  for  the  use  of  said  mill  in  a  spring  not 
situated  on  the  land  conveyed,  clearly  and 
unequivocally  means  that  the  water  shall  be 
used  as  a  power  in  operating  the  mill.  Such 
Is  the  common  and  well-accepted  meaning  of 
the  language  employed  In  making  the  grant, 
and  therefore  the  grantee  has  no  right  to  use 
the  water  of  the  spring  for  other  purposes. 
Woodring  v.  Hollenbach,  51  Atl.  318.  819,  202 
Pa.  65. 


Use  of  the  inl&mbltants  of  perisli. 

"Use,"  as  contained  in  St  11  Geo.  Ill, 
directing  that  commissioners  set  out  and  al- 
lot a  certain  portion  of  the  common  lands  for 
the  getting  of  stone,  gravel,  and  other  ma- 
terials for  the  repairs  of  the  highway  and 
other  roads,  to  be  set  out  under  the  act  and 
"for  the  use  of  the  inhabitants"  within  the 
parish,  did  not  authorize  the  inhabitants  to 
take  such  materials  for  their  private  pur- 
poses, but  only  for  the  repairs  of  the  roads. 
Rylatt  V.  Marflett,  14  Mees.  &  W.  *23a 

Use  of  iiiTentlo]i« 

A  sale  of  a  patented  article  imported 
from  abroad  is  a  "use"  of  the  invention, 
within  the  letters  patent,  prohibiting  any 
one  to  "make,  use,  or  put  in  practice"  such 
invention.  Walton  v.  Lavater,  8  0.  B.  162, 
185. 

Use  of  lead* 

In  Lateral  Railroad  Act  Feb.  17,  1871 
(P.  L.  56),  requiring  the  assessment  of  dam- 
ages to  the  owner  of  land  taken,  and  requir- 
ing that  the  uses  and  purposes  to  which  the 
land  is  put  shall  be  considered,  the  phrase 
"uses  and  purposes"  means  and  was  intend- 
ed to  cover  both  the  owner's  present  and  fu- 
ture needs;  the  immediate  uses  of  the  land, 
and  his  future  designs,  plans,  or  purposes 
relative  to  its  use.  Hays  v.  Briggs  (Pa.)  3 
Pittsb.  R.  504,  517. 

To  cultivate  and  have  the  use  of  lands 
amounts  to  a  receipt  of  the  rents  and  profits 
thereof,  and  therefore  a  person  cultivating 
and  having  the  use  of  land  may  be  charged 
in  a  proper  case  with  the  receipt  of  the  rents 
and  profits.  Thompson  v.  Bostick  (S.  O.)  Mc- 
MuL  Eq.  75,  76. 

A  reservation  of  the  "use  and  occu- 
pancy" of  the  land  during  the  lifetime  of  the 
grantors,  followed  by  an  agreement  by  the 
grantee  to  "use,  occupy,  and  enjoy  the  right 
reserved,  and  to  pay  therefor  all  taxes,  to- 
gether with  a  stipulated  rent,"  as  construed 
in  accordance  with  the  practical  construction 
shown  by  the  continuous  occupancy  of  the 
grantee,  who  had,  however,  ceased  to  pay 
the  rent,  means  that  the  use  and  occupancy 
were  to  be  made  available  to  the  grantors 
through  the  use  by  the  grantee,  who  was  to 
make,  during  the  grantors*  lives,  a  stipulat- 
ed payment  which  they  called  •'rent,"  but 
which  was  really  a  charge  on  the  land,  the 
failure  to  pay  which  would  forfeit  neither 
the  estate  nor  the  right  of  possession.  Hard- 
wick  V.  Laderoot  39  Mich.  419. 

"Use  and  occupy,"  as  used  in  a  devise 
of  certain  lands  to  a  trustee,  in  trust  to  per- 
mit testator's  son-in-law  to  use  and  occupy 
the  same  for  and  during  the  term  of  his  nat- 
ural life,  "is  equivalent  to  a  disposition 
thereof  in  trust  for  him  or  to  bis  use." 
Farmers'  Nat  Bank  v.  Moran,  14  N.  W.  805, 
30  Minn.  165. 
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Where  a  wife  was  given  for  life  the  nse 
of  a  farm,  and  occupied  it  and  enjoyed  its 
products,  she  was  entitled  to  the  use  of  it, 
but  not  to  cultivate  It  at  the  expense  of  the 
children.  Crane  v.  Van  Duyne,  9  N.  J.  Eq. 
(1  Stockt)  258,  260. 

A  devise  of  the  income,  rents,  and  use  of 
the  real  estate  is  equivalent  to  a  devise  of 
the  real  estate  for  the  time  fixed  in  the  will. 
In  re  Prance's  Estate,  75  Pa.  (25  P.  F. 
Smith)  220,  224. 

"Use  and  occupy,"  as  contained  in  a  deed 
reserving  to  the  grantors  the  right  to  use 
and  occupy  the  premises  for  five  years,  are 
equivalent  to  the  right  to  the  "use  and  occu- 
pancy," and  import  a  general  right  in  the 
grantors  to  use  and  occupy,  either  by  them- 
selves or  others.  Cooney  v.  Hayes,  40  Vt. 
478.  483,  94  Am.  Dec  425. 

In  a  will  giving  to  testator's  wife  the 
use  and  Improvement  of  one-third  of  all  his 
real  estate,  "use"  is  not  to  be  taken  in  its 
strict  legal  and  technical  meaning,  but  its 
more  general  and  popular  acceptation,  and 
refers  to  a  temporary  occupancy  of  the  land, 
rather  than  to  an  estate  in  it  coupled  with 
the  power  of  alienation.  The  word  "use**  is 
not  ordinarily  selected  to  convey  a  perma- 
nent interest  in  land,  nor  is  such  its  natural 
Import  or  meaning.  Fay  v.  Fay,  55  Mass. 
(1  CJush.)  93.  104. 

tJse  of  money. 

A  will  giving  to  testator's  wife  the  use 
of  his  moneys  during  her  natural  life  Im- 
plies the  possession  of  the  moneys  and  put- 
ting them  to  the  use  of  the  legatee  as  she 
may  have  occasion,  though  the  word  "use**  as 
employed  in  the  will  is  ambiguous,  and  may 
mean  the  Interest  only,  as  well  as  implying 
the  possession  of  the  moneys  and  the  putting 
them  to  the  use  of  the  legatee  as  she  might 
have  occasion.  Patterson  y.  Stewart,  88 
Mich.  402,  403. 

Use  of  party  wall. 

In  Code,  §  2994,  relating  to  party  walls, 
and  authorizing  the  owner  to  recover  one- 
half  of  the  value  of  so  much  of  the  wall  as 
used  by  the  other  party,  the  word  "use**  has 
reference  to  the  habitual  or  permanent  em- 
ployment of  the  means  to  the  accomplish- 
ment of  a  purpose,  and  this  purpose  is  the 
utilization  of  the  standing  wall  as  a  part  of 
its  permanent  structure,  so  that  the  use  of 
only  a  footing  course  does  not  constitute  the 
use  of  a  party  wall.  Monroe  Lodge,  No.  8, 
I.  O.  O.  F.,  V.  Albla  State  Bank,  84  N.  W. 
682,  683,  112  Iowa,  487  (citing  Beggs  y.  Du- 
llng,  102  Iowa,  13,  70  N.  W.  732). 

As  used  in  Mc01ain*s  Code,  S  3195,  relat- 
ing to  party  walls,  and  providing  that,  if  a 
person  refuses  to  contribute  to  the  building 
of  such  wall,  he  shall  yet  retain  the  right  of 


making  it  a  wall  in  common  by  paying  to  the 
person  one-half  of  the  appraised  yalue  at  the 
time  of  using  it,  the  word  "use"  has  refer- 
ence to  the  habitual  or  permanent  employ- 
ment of  the  means  to  the  accomplishment  of 
a  purpose,  which  is  the  utHization  of  the 
standing  wall  as  a  part  of  some  permanent 
structure,  so  that  temporary  utilization  is 
not  sufficient  to  charge  the  adjoining  owner. 
Beggs  V.  Dullng,  70  N.  W.  732,  734, 102  Iowa, 
13. 

Use  of  plonk  road. 

Where  a  deed  grants  all  the  grantor's 
right,  title,  and  interest  to  land  for  the  use 
of  a  plank  road,  only  an  easement  passes. 
Robinson  v.  Missisquoi  IL  Co.,  59  Vt  426,  10 
Atl.  522  (cited  in  Uhl  v.  Ohio  River  E.  Co., 
41  S.  B.  340,  343,  51  W.  Va.  106). 

tJse  a  port. 

A  warranty  in  a  policy  of  insurance  not 
to  use  ports  in  certain  countries  ordinarily 
means  to  enter  them,  and  the  warranty  is 
not  broken  until  such  a  port  is  entered ;  but 
where  a  voyage  is  taken  for  the  sole  puriKwe 
of  landing  at  a  prohibited  port,  and  the  ves- 
sel is  lost  before  reaching  the  port,  the  war- 
ranty will  be  considered  broken  when  the 
vessel  started  on  the  voyage.  Snow  v.  Co- 
lumbian Ins.  Co.  (N.  Y.)  48  Barb.  469,  477. 

"Use  a  port,*'  as  used  in  a  guaranty  in 
a  policy  of  insurance  not  to  use  a  port  in  cer- 
tain countries,  means  to  go  into  the  port  har- 
bor or  haven  for  pleasure,  commerce,  or  ter- 
ritory, and  to  derive  a  benefit  or  advantage 
j  from  its  protection.    Wheeler  v.  New  York 
I  Mut  Ins.  Co.,  35  N.  Y.  Super.  Ct  (3  Jones  & 
j  S.)  247,  252.    It  does  not  embrace  a  going 
near,  sailing  past,  or  going  in  the  direction  of 
it    Snow  V.  Columbian  Ins.  Co.,  48  N.  Y.  624, 
627,  8  Am.  Rep.  57a 

tJse  of  railroad* 

"Use,**  in  the  charter  of  a  transportation 
company,  did  not  necessarily  imply  the  use 
by  running  trains,  but  was  satisfied  by  the 
road  being  kept  in  repair  and  used  for  earn- 
ing tolls,  under  a  lease  to  another  road. 
Black  V.  Delaware  &  R.  Canal  Co.,  22  N.  J. 
Eq.  (7  C.  B.  Green)  130,  411. 

Code  Iowa,  |  1307,  making  the  company 
liable  for  injuries  caused  by  the  negligence 
or  mismanagement  of  fellow  employes  "when 
suqh  wrongs  are  in  any  manner  connected 
vTith  the  use  and  operation  of  any  railway" 
about  which  they  shall  be  employed,  includes 
the  use  of  a  hand  car  by  a  section  crew  to 
return  home  after  repairing  the  track.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  v.  Artery,  11  Sup, 
Ct  129,  137  U.  S.  507,  34  li.  Bd.  747. 

Laws  1839,  c.  218,  providing  that  it 
should  be  lawful  for  any  railroad  corpora- 
tion to  "contract"  with  any  other  railroad 
corporation  "for  the  use**  of  their  respective 


USB-USJBSD 


7233 


U8E-USBD 


roads,  cannot  be  construed  to  Include  a  lease 
of  a  portion  ot  a  road,  by  which  the  lessee 
was  to  have  and  to  hold  the  property,  and 
containing  a  proviso  that,  in  case  any  portion 
of  the  road  should  be  used  as  a  railway  by 
it  or  under  it.  the  lessee  might  terminate  the 
lease  on  notice.  Troy  &  B.  R.  Go.  v.  Boston, 
H.  T.  &  W.  Ry.  Co.,  86  N.  Y.  107,  117. 

Code  1873,  S  1307,  declaring  that  railroad 
*  companies  shall  be  liable  for  injuries  to  em- 
ployes caused  by  or  directly  connected  with 
the  ''use  and  operation  of  the  railway,*'  Is 
not  limited  to  the  actual  running  of  trains  on 
the  railway,  but  includes  the  running  of  a 
single  engine  without  cars  attached,  and  al- 
so the  propelling  of  a  hand  car,  which,  by 
reason  of  a  collision  with  a  flat  car  used  by 
a  section  hand,  caused  plaintiff's  injury. 
Larson  t.  Illinois  Gent  By.  Co.,  58  N.  W. 
1076,  1077,  91  Iowa,  81. 

An  employe  of  a  railroad  company,  who 
has  duties  consisting  in  wiping  off  the  en- 
gines and  opening  and  shutting  the  doors  of 
a  roundhouse,  In  which  the  engines  are  run, 
is  not  engaged  in  work  connected  with  the 
**use  and  operation"  of  a  railway,  within  the 
use  of  that  phrase  in  the  statute  exempting 
persons  engaged  in  occupations  connected 
with  the  "use  and  operation"  of  railways 
from  the  rule  of  fellow  serrants.  Malone  v. 
Burlington,  a  B.  &  N.  By.  Co.,  21  N.  W.  756, 
757,  65  Iowa,  417,  54  Am.  Bep.  11  (affirming 
Same  v.  Burlington,  C.  R.  &  N.  By.  Co.,  61 
Iowa,  826,  16  N.  W.  203,  47  Am.  Bepu  818). 

Use  of  timber. 

A  grant  of  the  "use  of  the  timber"  on 
the  grantor's  lands  should  be  construed  to 
confer  only  an  incorporeal  right  to  the  use 
of  the  timber,  and  not  to  a  conveyance  of 
the  title  to  the  timber  itself  or  the  soil  on 
which  it  grew.  Clark  v.  Way  (S.  a)  11  Bich. 
Law,  621,  625. 

Use  tvaeks. 

Where  a  statute  proyiding  that  any 
street  surface  railroad  company  may  "use 
the  tracks"  of  another  street  surface  railroad 
company  upon  certain  conditions,  permission 
to  use  the  tracks  implies  use  for  the  purpose 
of  operating  its  cars  thereon,  and  no  other. 
Colonial  City  Traction  Co.  ▼.  Kingston  City 
B.  Co.,  47  N.  B.  810,  811,  153  N.  Y.  540. 

Use  a  weapon. 

One  who  has  reached  for  his  pistol  and 
partially  drawn  it  from  his  pocket,  with  a 

remark,  "By  Q !  I  have  got  you  now," 

is  using  the  weapon,  within  Pen.  Code,  art 
671,  providing  that  when  a  homicide  takes 
place  to  prevent  murder,  if  the  "weapon 
used"  by  the  party  attempting  or  committing 
murder  is  such  as  would  have  been  calculat- 
ed to  produce  death,  it  is  to  be  presumed  that ; 
the  person  so  using  it  designed  to  kill  and 
murder.  Ward  v.  State,  18  S.  W.  703,  704,  i 
30  Tex.  App.  687.  | 


It  is  the  ''use"  of  a  dangerous  weapon, 
within  the  meaning  of  the  statute  providing 
for  the  punishment  of  those  who  rob  the 
United  States  mail  by  putting  in  Jeopardy 
the  life  of  the  person  having  charge  thereof 
by  the  use  of  dangerous  weapons,  to  point  a 
pistol  at  another,  accompanied  with  words 
which  denote  intent  to  injure,  or  without 
words,  if  the  pistol  is  so  held  as  to  plainly 
designate  such  intent  in  case  of  resistance 
or  refusal  to  consent  to  the  objects  Intended 
to  be  effected  by  its  production  and  display. 
It  need  not  be  pointed  at  the  person  having 
the  mail  in  charge,  if  it  was  intended  to  be 
used  in  case  of  resistance  or  refusal  to  sur- 
render the  mail,  or  if  he  saw  the  pistol  or 
had  cause  to  believe  it  was  to  be  bo  used. 
United  States  v.  Wilson  (U.  S.)  28  Fed.  Cas. 
699,  70a 

Used  as  an  aqnediiot. 

The  words  "used  as  an  aqueduct  for  the 
conveyance  of  water,"  in  a  statute  making 
it  criminal  for  any  person  to  cut,  injure,  or 
destroy  any  leaden  or  other  pipe  used  as  an 
aqueduct  for  the  conveyance  of  water,  has 
reference  to  the  use  of  the  i^pes  at  the  time 
of  the  injury,  and  not  to  their  general  na- 
ture, or  to  the  purpose  for  which  they  were 
originally  intended,  or  the  use  to  which  they 
are  put  To  constitute  an  offense,  an  in- 
Jury  to  the  pipes  must  be  while  they  form 
a  part  of  the  aqueduct  Btate  y.  Jones,  33 
Vt  443,  444. 

Used  as  a  dwelling  hevse. 

The  phrase  "used  as  a  dwelling  house," 
In  a  Are  policy  on  a  building  stated  to  be 
used  as  a  dwelling  house,  are  words  of  de- 
scription, and  not  of  warranty.  Heffron  v. 
Kittanning  Ins.  Co.,  20  AtL  698^  708,  182  Pa. 
580. 

Used  as  a  homestead. 

Gen.  St  c  68,  §  1,  ocempting  from  exe- 
cution the  dwelling  house,  etc.,  used  or  kept 
by  a  householder  or  head  of  family  as  a 
homestead,  means  "either  actually  occupied 
and  used  as  a  homestead,  or  else  susceptible 
of  such  occupancy,  and  kept  for  the  present 
right  and  purpose  of  so  occupjing  and  using 
such  homestead."  Bugbee  v.  Bemis,  60  Vt 
216,  219. 

"Use"  is  the  act  of  employing  anything 
or  the  state  of  being  so  employed  or  applied, 
and  hence,  as  used  in  homestead  exemption 
statutes  of  Oklahoma,  requiring  that  the 
same  shall  be  used  for  the  home  of  the  fam- 
ily, requires  occupancy  of  the  homestead  as 
an  essential  element  of  the  homestead  right 
Ball  V.  Houston,  66  Pac  858,  859, 11  OkL  233. 

Const  art  16^  I  62,  providing  tliat,  on 
the  death  of  the  husband  or  wife,  the  home- 
stead shall  not  be  partitioned  among  the 
heirs  of  the  deceased  during  the  llfetirae  of 
the  survivor,  or  so  long  as  the  survivor  may 
elect  to  "use  or  occupy"  the  same  as  a  home- 
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Btead,  does  not  mean  that  the  surylvor  must 
reside  on  the  homestead.  When  left,  either 
from  necessity  or  convenience,  hy  the  fam- 
ily, no  matter  for  how  long  a  time,  so  long 
as  it  contributes  to  the  support  of  the  fam- 
ily, it  remains  the  homestead  until  title  is 
acquired  to  another  home,  which  is  used  and 
occupied  as  such.  Foreman  y.  Meroney,  62 
Tex.  723,  727. 

Under  the  statute  exempting  from  at- 
tachment premises  of  the  debtor  "actually 
used  or  kept  as  a  homestead,"  where  defend- 
ant deeded  his  interest  in  the  premises  to  an- 
other, gathered  materials  to  build  another 
house,  filed  his  petition  to  have  a  homestead 
set  out  from  another  part  of  the  premises, 
and  lived  for  several  years  in  different 
towns,  his  actions  were  inconsistent  with 
the  keeping  or  using  of  the  premises  for  a 
homestead.  Whiteman  y.  Field,  53  Vt  554, 
556. 

Under  Gen.  St  c.  68,  %  1,  providing  that 
the  homestead,  consisting  of  land  not  ex- 
ceeding $500  in  value  and  used  or  kept  as 
such  homestead,  shall  be  exempt,  etc.,  where 
one  owns  two  farms  in  different  towns,  mak- 
ing his  home  on  one  and  residing  there  with 
his  family,  it  is  a  homestead,  although  he  in- 
tends to  sell  it  and  move  onto  the  other  in 
future.    Goodall  v.  Boardman,  53  Vt  92,  101. 

ITsed  as  pnUlo  hlgliways. 

1  Rev.  St  p.  521,  S  100,  providing  that 
all  roads  "used  as  public  highways"  for  20 
years  or  more  shall  be  deemed  public  high- 
ways, means  that  the  user  must  be  like  that 
of  highways  generally.  The  road  must  not 
only  be  traveled  on,  but  it  must  be  kept  in 
repair  or  taken  in  charge  and  adopted  by  the 
public  authorities.  The  mere  fact  that  a  por- 
tion of  the  public  traveled  over  a  road  for 
20  years  cannot  make  it  a  highway.  The 
user,  however,  need  not  be  adverse  and  un- 
der such  circumstances  as  would  be  requir- 
ed to  give  an  individual  a  right  of  way  by 
prescription.  Hence,  where  owners  of  land 
opened  and  fenced  a  strip  of  it,  which  was 
used  by  the  public  generally  for  travel  for 
more  than  20  years,  and  where  it  was  men- 
tioned in  various  deeds  and  maps  as  a  road, 
does  not  show  a  user  sufficient  to  constitute 
the  strip  a  highway  within  the  meaning  of 
the  statute,  where  the  owners  at  the  time  of 
the  opening  and  repeatedly  thereafter  de- 
clared that  the  road  was  a  private  way,  and 
claimed  the  right  to  close  It  at  any  time; 
the  road  never  having  been  adopted  as  a 
highway  by  the  public  authorities.  Speir  v. 
Town  of  New  Utrecht,  24  N.  B.  692,  694,  121 
N.  T.  420. 

Used  hj  the  debtor* 

In  the  statute  exempting  from  execution 
two  horses,  etc.,  "used  by  the  debtor  in  ob- 
taining the  support  of  Ills  family,"  the  words 
"used  by  the  debtor  in  obtaining  the  sup- 
port of  hiB  family"  are  general,  and  restrict- 


ed to  no  particular  mode  of  use.  They  are 
answered  when  the  team  Is  hired  to  others 
for  a  compensation,  which  compensation 
goes  Into  the  general  fund  to  support  the 
family,  as  well  as  where  the  debtor  himself 
goes  with  the  team  as  its  driver  and  adds  the 
earnings  of  his  labor  to  that  of  the  teauL 
Washburn  v.  Goodheart,  88  IlL  229,  231. 

Used  for  asrioultiiral  purposes. 

Rev.  St  §  2983,  providing  that  certain 
property  "used  for  agricultural  purposes" 
should  be  exempt  from  execution  as  a  home- 
stead, etc.,  should  be  construed  to  Include  a 
parcel  of  land,  though  the  owner  did  nothing 
with  it,  except  to  keep  and  feed  his  horse 
there.  Binzel  v.  Grogan,  29  N.  W.  895,  897, 
67  Wis.  147. 

Used  for   oharltalile  or  relieioua  pur- 
poses. 

A  parsonage,  belonging  to  a  church  so- 
ciety and  used  as  the  residence  of  the  minis- 
ter, is  not  within  Const  art  9,  S  3,  providing 
that  churches  and  church  property  used  for 
religious  purposes  shall  be  exempt  from  tax- 
ation, though  some  part  of  such  parsonage 
Is  used  for  religious  worship.  Ramsey  Coun- 
ty V.  Church  of  Good  Shepherd,  47  N.  W. 
783,  784,  45  Minn.  229,  11  L.  R.  A.  175. 

Property  used  partially  for  charitable 
purposes  and  partly  for  a  store  Is  not  used 
for  pharitable  purposes,  within  the  meaning 
of  the  constitutional  exemption.  State  v. 
Lawrence  County  (S.  D.)  92  N.  W.  16,  17. 

Const  art.  207,  providing  that  charitable 
institutions  are  exempt  from  taxation  on 
"property  owned  and  used"  for  their  corpo- 
rate purposes,  should  not  be  construed  to  in- 
clude the  property  of  such  Institutions,  when 
leased  or  used  for  corporate  Income.  State 
ex  rel.  Bertel  v.  Board  of  Assessors,  84  La. 
Ann.  574,  575. 

The  phrase  "used  exclusively  for  pur- 
poses of  public  worship,"  in  a  statute  ex- 
empting from  taxation  property  used  exclu- 
sively for  the  purposes  of  public  worship, 
may  be  properly  used  to  characterize  a  Jew- 
ish synagogue,  although  the  Janitor  lives 
with  his  family  on  the  top  floor,  paying  no 
rent  and  receiving  a  salary  for  his  services. 
Shaaral  Berocho  v.  City  of  New  York,  18  N. 
Y.  Supp.  792,  793,  60  N.  Y.  Super.  Ct  479. 

Used  for  ednoational  purposes. 

Property  owned  by  one  person  and  used 
by  another  for  a  school  purpose  is  not  "used 
and  set  apart"  for  educational  purposes  with- 
in the  meaning  of  such  terms  afi  used  in 
Rev.  St  1881,  S  6276,  d.  5,  exempting  from 
taxation  every  building  **used  and  set  apart" 
for  educational  purposes.  Travelers'  Ins.  Co. 
V.  Kent,  50  N.  E.  562,  563,  151  Ind.  349. 

Const  art  207,  exempting  from  taxation 
buildings  and  property  used  for  college  or 
other  school  purposes,  means  property  ac 
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tually  used  far  such  purposes.  Property 
held  by  priyate  persons  with  the  possible  in- 
tention of  using  it  for  school  purposes  at 
some  future  time,  but  with  nothing  to  fix 
the  purpose  or  prevent  the  owner  from  aban- 
doning it  at  will,  is  not  used  for  such  pur- 
poses within  the  statute.  Enaut  v.  McGuire, 
36  La.  Ann.  804,  805,  51  Am.  Rep.  14. 

*'Used/*  as  found  in  the  charter  of  a 
corporation  organized  for  educational  pur- 
poses proYiding  that  all  real  estate,  not  ex- 
ceeding 100  acres,  in  land  belonging  to  the 
corporation,  should  be  exempt  from  taxation 
so  long  as  the  same  should  be  used  and  the 
avails  thereof  expended  solely  for  the  pur- 
pose of  education  and  instruction,  applies  to 
the  land  itself;  and  the  land  belonging  to 
the  corporation  was  intended  to  be  exempt 
from  taxation  only  so  long  as  it  was  used  for 
the  purpose  for  which  it  was  created.  City 
of  Hartford  y.  Hartford  Theological  Semi- 
nary. 84  Atl.  488,  485,  66  Oonn.  475. 

Under  an  exemption  from  taxation  in  an 
academy's  charter  as  to  "all  lands,  tene- 
ments, and  personal  estate  that  shall  be  giv- 
en to  the  trustees  for  the  use  of  the  acad- 
emy," a  building  used  partly  as  a  dormitory 
and  students'  boarding  house  and  partly  as  a 
public  house  is  not  exempt  The  phrase  '*for 
the  use  of  is  not  to  be  taken  in  the  same 
sense  as  **for  the  benefit  of."  It  is  used  in 
a  more  limited  and  restricted  sense.  The 
sole  intent  of  the  Legislature  was  to  grant 
to  the  plaintiffs  (trustees  of  the  academy) 
exemption  from  taxation  on  such  properly, 
and  such  only,  as  was  used  by  them  directly 
in  carrying  on  their  enterprise — ^to  thehr 
schoolhouses  and  lands,  devoted  immediately 
and  exclusively  to  the  purposes  of  their 
grant  Trustees  of  Phillips  Exeter  Academy 
V.  Bxeter,  58  N.  H.  806,  807,  808,  42  Am. 
R^.  588. 

Const  1870,  art  9,  f  8,  provides  that 
property  used  for  schools  shall  be  exempt 
from  taxation,  including  the  real  estate  on 
which  they  are  located,  not  leased  or  other- 
wise used  for  profit  The  Monticello  Female 
Seminary  was  originally  located  upon  a  tract 
of  8  acres  of  land,  upon  which  were  erected 
the  buildings  of  the  institution.  Afterwards 
the  corporation  acquired  three  other  tracts 
of  land,  of  40  acres,  20  acres,  and  14%  acres. 
All  these  tracts  are  within  the  common  in- 
cloBure  of  the  seminary  grounds,  with  divid- 
ing fences  within  that  common  inclosure. 
These  several  tracts  are  used,  a  portion  for 
walks  and  lawns  for  the  exercise  and  bene- 
fit of  the  scholars,  a  part  for  gardening  to 
supply  the  institution  with  vegetables,  a 
part  for  an  orchard  to  supply  necessary  fruit 
for  the  institution,  a  part  for  raising  feed  for 
stock,  for  pasturage,  and  for  woodland,  and 
all  for  the  exclusive  use  of  the  institution 
and  not  "otherwise  used  with  a  view  to 
profit"  Held,  that  the  lands  are  exempt 
from  taxation,  under  the  statute  of  exemp- 


tion relating  to  property  of  institutions  of 
learning.  Monticello  Female  Seminary  v. 
People,  106  111.  808.  899,  46  Am.  Rep.  702. 

The  clause  in  Act  March  5, 1864,  exempt- 
ing the  property  of  the  Colorado  Seminary 
used  exclusively  for  seminary  purposes,  pre- 
cludes the  exemption  from  applying  to  land 
owned  by  the  seminary  for  the  purpose  of 
sale,  though  the  proceeds  are  to  be  devoted 
to  carrying  out  the  purposes  of  the  institu- 
tion; but  the  statute  only  exempts  the  prop- 
erty which  is  in  actual  use,  as  the  seminary 
buildings,  campus,  etc.  The  thought  that 
ownership  was  intended  to  be  the  test  is 
expressly  negatived.  The  clause,  "while 
used  exclusively  for  such  purposes,"  denotes 
an  intention  to  make  something  else  be- 
sides ownership  the  criterion.  If  this  be  not 
so,  then  the  clause  in  question  is  meaning- 
less. The  word  "used"  embodies  a  different 
thought  from  the  word  "owned."  The 
phrase  "used  exclusively"  is  clearly  a  limi- 
tation upon  the  general  ownership.  It  is 
employed  in  contradistinction  to  "owner- 
ship." It  designates  a  specific  part  or  por- 
tion of  the  property  owned.  County  Com'rs 
V.  Colorado  Seminary,  21  Pac.  490,  491,  12 
Colo.  497. 

Used  for  farm  or  team  work. 

The  wordB  "used  for  team  work,"  with- 
in the  meaning  of  the  statute  exempting  two 
horses  kept  and  used  for  team  work,  is  not 
to  be  construed  as  requiring  the  horses  to  be 
kept  and  used  exclusively  for  team  work, 
but  an  occasional  use  for  such  purposes  Is 
sufiElcient    Webster  v.  Ome,  45  Vt  40,  42. 

The  phrase  "kept  and  used  for  team 
work,"  in  a  statute  exempting  horses  kept 
and  used  for  team  work,  was  held  not  to  in- 
clude a  colt  about  two  years  old,  which  a  boy 
who  worked  out  kept  at  his  father's  place, 
although  the  colt  was  nearly  two  years  old, 
and  had  been  used  to  draw  wood  a  short 
distance  and  for  certain  other  work,  and 
though  it  was  intended  to  use  the  colt  for 
team  work.    Sullivan  v.  Davis,  50  Vt  648. 


Acts  1866,  No.  89,  providing  for  the  ex- 
emption from  execution  of  horses  "kept  and 
used  for  team  work,"  etc.,  should  be  con- 
strued to  include  a  colt,  though  it  be  not  in 
actual  use  at  the  time  of  the  attachment, 
where  the  owner  keeps  it  with  the  honest 
intention  and  purpose  of  using  It  within  a 
reasonable  time  for  team  work,  to  enable 
him  with  the  aid  of  the  animal  to  procure  a 
livelihood.    Rowell  v.  Powell,  58  Vt  802,  304. 

Laws  1871,  c.  80,  exempts  from  attach- 
ment and  execution  beasts  of  the  plow,  when 
required  for  farming  or  teaming  or  other  ac- 
tual use.  Held,  that  the  word  "use"  does 
not  mean  a  use  of  pleasure  or  trade  or 
amusement,  but  means  use  in  husbandry  or 
some  lawful  and  useful  industry.  Somers  v. 
Emerson,  58  N.  H.  48,  49. 
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Used  for  naTi^atioa* 

The  word  "ased,"  in  Act  1825,  declar- 
ing that  "no  person  shall  erect  any  milldam 
or  other  obstruction  across  any  stream  used 
for  the  purpose  of  navigation  by  boats,  flats, 
or  rafts  of  lumber  or  timber,"  etc.,  refers  to 
the  use  of  it  which  would  give  it  a  public 
character  at  the  time  the  obstruction  was 
made.  State  y.  Cullum  (S.  C.)  2  Speera,  581, 
58i. 

Used  for  rmilroad  purposes* 

P.  L.  p.  142,  providing  that  all  property 
of  any  railway  company  *'used  for  railroad 
purposes"  shall  be  assessed  by  a  city  board 
of  a8ses8<Nrs,  applies  to  the  authorized  right 
of  way  of  a  railroad  duly  acquired,  over 
which  a  railway  has  been  constructed  and  in 
good  faith  operated,  though  it  may  not  for 
the  time  being  be  wholly  occupied  by  tracks 
or  other  railroad  appliances.  United  New 
Jersey  R.  &  Oanal  Ck>.  y.  City  of  New  Jersey, 
26  Atl.  186^  55  N.  J.  Law,  129. 

Used  for  sale  of  iittozleatliiB  liquors. 

An  indictment  for  keeping  a  building 
used  for  the  illegal  sale  of  intoxicating  liq- 
uors Is  supported  by  proof  that  the  defendant 
occupied  the  whole  building  and  used  part  of 
it  for  the  purpose  alleged.  Commonwealth 
y.  Shattuck,  80  Mass.  (14  Gray)  23. 

The  word  "used,"  in  Rey.  8t  c  17,  |  1, 
declaring  that  all  places  "used'*  as  houses  for 
the  Illegal  sale  or  keeping  of  intoxicating 
liquors  are  common  nuisances,  implies  ha- 
bitual action,  so  that  the  sale  of  intoxicants 
on  two  different  occasions  in  a  dwelling 
house  does  not,  as  a  matter  of  law,  constitute 
it  a  common  nuisance.  State  y.  Stanley,  84 
Me.  555,  561,  24  Atl.  083. 

A  building  cannot  be  said  to  be  "used" 
for  the  illegal  sale  of  intoxicating  liquors, 
within  the  meaning  of  Pub.  St  c.  101,  S  6, 
making  a  building  so  used  a  nuisance,  on  the 
strength  of  a  single  casual  sale,  made  with- 
out premeditation  in  the  course  of  a  lawful 
business.  The  word  "used"  imports  a  certain 
degree  of  permanence.  Commonwealth  y. 
Patterson,  138  Mass.  408,  500. 

"Used  for,"  in  Rey.  St  c.  17,  f  1,  declar- 
ing that  all  places  used  for  the  illegal  sale  or  ' 
keeping  of  intoxicating  liquors  are  common 
nuisances,  is  not  synonymous  with  "resorted 
to,"  as  used  in  an  indictment  charging  a  per- 
son with  keeping  and  maintaining  a  building 
occupied  by  himself  as  a  saloon  and  shop, 
and  resorted  to  for  the  illegal  sale  of  intoxi- 
cating liquor.  Neither  word  has  any  tech- 
nical meaning  attached  to  it  Both  must 
therefore  be  construed  in  their  ordinary  sig- 
nification. The  building  may  be  used  by  the 
occupant  or  keeper.  It  is  resorted  to  by  other 
persons.  If  used  for  sale,  it  must  be  under- 
stood that  sales  are  made  by  the  keeper  or 
under  his  authority.    If  resorted  to  for  that 


purpose,  sales  may  oi^  may  not  be  made,  and 
if  made,  are  supposed  to  be  made  by  the  per- 
sons so  resorting.  State  y.  Dodge,  6  Atl.  875, 
78  Me.  438. 

Used  for  tbe  transportation  of  frelslit* 

The  phrase  **used  for  the  transportation 
of  freight  and  passengers,"  in  a  statute  au- 
thorizing a  canal  company  to  charge  tolls 
ui>on  all  boats,  yessels,  steamboats,  and  other 
craft  used  for  the  transportation  of  freight 
and  passengers,  modifies  the  designated  yes- 
sels, as  well  as  the  words  "other  craft,"  and 
therefore  the  statute  does  not  apply  to  tugs, 
while  towing  freight  or  passenger  vessels 
through  the  canal  or  on  their  return  trip. 
Sturgeon  Bay  &  L.  M.  Ship  Canal  &  Harbor 
Ca  y.  Leatham,  45  N.  B.  422,  423,  164  UL 


Used  la  the  bvsiaess. 

"Personal  property  used  in  the  busi* 
ness,"  within  the  meaning  of  Act  June  20, 
1868,  i  18,  declaring  if  any  false  entry  be 
made  on  a  distiller's  book,  etc,  with  intent 
to  defraud,  the  distillery  and  all  personal 
property  used  in  the  business,  etc.,  shall  be 
forfeited  to  the  United  States,  does  not  in- 
clude distilled  spirits  found  on  the  premise* 
in  which  the  business  of  distilling  is  carried 
on.  United  States  y.  4,800  Gallons  of  Spir- 
its (U.  &>  25  Fed.  Oaa.  U92. 

Pub.  St  c  76,  i  6,  forbidding  any  per- 
son to  assume  or  continue  to  use  in  his  busi- 
ness the  name  of  a  person  formerly  connect- 
ed with  him  in  partnership,  or  the  name  of 
any  other  person,  without  written  consent, 
means  to  use  as  part  or  all  of  the  partnership^ 
name,  so  as  to  indicate  that  the  person 
named  is  a  member  of  the  firm,  and  does  not 
prohibit  a  person  from  describing  himself  as 
"successor  to"  another.  Martin  y.  Bowker, 
40  N.  B.  766,  168  Mass.  461. 

Used  la  tbe  ereotion  and  eonstmotioa 
of  road  work. 

Board,  groceries,  tobacco,  money,  or  oth- 
er supplies  furnished  to  the  employes  of  a 
subcontractor  employed  to  build  a'  railroad 
are  not  used  in  the  erection  and  construction 
of  the  road,  and  therefore  the  amount  there- 
of does  not  constitute  a  mechanic's  lien; 
but  the  railroad  company  is  liable  to  the  fore- 
man of  the  subcontractor  for  the  services 
while  in  the  employ  of  the  subcontractor. 
Ferguson  y.  Despo,  8  Ind.  App.  523,  34  N.  B. 
575. 

Used  on  tbe  premises. 

"Used,"  as  employed  in  Code  1873,  i 
2017,  declaring  that  a  landlord  shall  have  a 
Hen  for  his  rent  on  all  crops  grown  on  the 
premises  and  on  any  other  personal  property 
of  the  tenant  which  has  been  used  on  the 
premises  and  not  exempt  from  execution, 
means  that  the  landlord  shall  haye  a  lien 
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upon  all  work  animals,  tools,  and  machinery 
with  which  the  premises  have  been  culti- 
Tated,  and  all  property  to  the  maintenance 
or  improTement  of  which  the  use  of  the  prem- 
ises has  contributed;  and  hence  the  lien  at- 
taches to  cattle  used  for  the  purpose  of 
feeding  and  improying  them  in  the  ordinary 
ways,  and  where  the  premises  are  leased  for 
the  purpose  of  keeping  cattle  for  sale  and 
the  cattle  are  so  kept.  Thompson  y.  Ander- 
son, 63  N.  W.  418,  419,  86  Iowa,  703. 

The  term  ••used,"  in  Code,  f  1270,  pro- 
Tiding  that  a  landlord  shall  have  a  lien  tor 
his  rent  upon  all  crops  grown  upon  the  de- 
mised premises  and  upon  any  other  personal 
property  of  the  tenant  which  has  been  used 
on  the  premises  during  the  term  and  is  not 
exempt  from  execution,  etc.,  is  not  employed 
in  the  limited  sense  to  designate  a  use  sim- 
ilar to  that  of  agricultural  implements.  It 
was  employed  in  a  larger  sense  and  as  avoid- 
ing other  terms,  which  would  either  too 
much  widen  or  restrict  the  application  of  the 
lien.  The  use  intended  is  only  that  which 
is  incident  to  the  nature  and  purposes  of  the 
occupation  of  the  premises — the  object  of 
the  tenancy.  In  this  sense  the  cloths  and 
goods  of  merchant  tatiors  are  used  for  the 
purposes  of  sale  and  for  making  up  garments 
for  customers,  and  the  landlord  has  a  lien 
thereon  by  yirtue  of  the  statutei  Qrant  r. 
Whitwell,  0  Iowa,  152,  155. 

USE  AND  OOOVPATION. 

Change    in    use    and    occupation,    see 
-Change.- 

The  words  '•use  and  occupation**  prop- 
erty state  the  nature  of  the  enjoyment  of 
property  by  a  tenant  for  life.  Faxon  t. 
Faxon,  55  N.  B.  316,  317,  174  Mass.  509. 

••Use  and  occupation,"  as  used  in  a 
will  by  which  testator  glyes  to  his  son  cer- 
tain property  for  '•his  own  use  and  occu- 
pancy" during  the  period  of  liis  life,  gives  a 
fee,  there  being  no  devise  of  the  remainder; 
the  testator  meaning  to  give  the  use  and  oc- 
cupation forever,  which  is.  equivalent  to  « 
devise  in  fee.  Armstrong  v.  Michener,  28 
Aa  447,  448, 160  Pa.  21. 

The  term  ••use  and  occupation,"  as  used 
in  an  agreement  of  partnership  wherein  a 
life  tenant  put  into  the  business  the  use 
and  occupation  of  a  mill  for  a  certain  time 
against  the  time  and  experience  of  the  other 
partner,  means  that  the  holder  of  the  legal 
title  is  the  landlord  and  the  grantee  of  the 
use  a  mere  tenant,  with  or  without  a  spedflc 
agreement  as  to  a  rent  charge.  Hart  v.  Hart, 
94  N.  W.  890,  894,  117  Wis.  639  (citing  De- 
pere  €k>.  y.  Beynen,  66  Wis.  271,  22  N.  W. 
761). 

FrofltB  of  a  business  is  quite  another  In- 
surance risk,  and  not  at  all  covered  by  the 


phrase  ''use  and  occupancy.**  Tanenbaum 
V.  Freundlich,  81  N.  Y.  Supp.  292,  39  Misc. 
Rep.  819;  Michael  v.  Prussian  Nat  Ins.  Co., 
171  N.  Y.  25,  63  N.  B.  810.  Insurance  on 
use  and  occupancy  evidently  relates  to  the 
business  use  which  the  property  is  capable 
of  in  its  existing  condition.  Tanenbaum  v. 
Simon,  81  N.  Y.  8iq;>p.  656,  658,  40  Misc. 
Rep.  174. 

••Insurance  of  use  and  occupation"  is  a 
modem  development,  and  the  Court  of  Ap- 
peals, in  Michael  v.  Prussian  Nat  Ins.  Co., 
171  N.  Y.  25,  63  N.  B.  810,  has  defined  the 
phrase  to  relate  to  the  business  use  which 
the  property  is  capable  of  in  its  existing  con- 
dition. If  it  is  destroyed  by  fire,  and  its  use 
becomes  impossible,  then  during  the  period 
required  for  its  reinstatement  as  property 
capable  of  use  and  occupation  the  owner  is 
to  be  compensated  according  to  the  terms  of 
the  policy.  Tanenbaum  v.  Freundlidi,  81  N« 
Y.  Supp.  292,  294,  89  Misc.  Rep.  819. 

In  a  policy  insuring  the  ••use  and  occu- 
pancy** of  a  grain  elevator,  and  providing  for 
indemnity  as  long  as  the  owner  Is  prevented 
from  handling  grain  by  reason  of  fire,  in- 
sures the  business  use  which  the  property  is 
capable  of  in  its  existing  condition,  and  not 
the  loss  of  earnings  and  profits  of  business. 
•••Use  and  occupancy,'  as  terms  of  insur- 
ance, may  assume  within  their  general  scope 
the  expectation  of  profits  and  earnings  de- 
rivable from  property;  but  the  terms  appear 
to  have  a  broader  significance  as  to  the  sub- 
ject of  insurance,  and  to  apply  to  the  status 
of  the  property,  and  to  its  continued  avail- 
ability to  the  owner  for  any  purpose  he  may 
be  able  to  devote  it  to.**  Michael  v.  Prussian 
Nat  Ins.  Co.,  63  N.  B.  810,  171  N.  Y.  25. 

178E  AHD  OOCITPATIOW  (Aotloii  of). 

The  action  for  ••use  and  occupation**  and 
the  action  of  ejectment  are  not  tbe  same.  Ib 
re  Polsgrove,  5  Pa.  (5  Barr)  500,  501,  502. 

The  action  for  mesne  profits  differs  from 
an  action  for  use  and  occupation  in  this: 
that  the  latter  is  founded  upon  a  promise, 
express  or  implied,  while  the  former  springs 
from  a  trespass,  an  entry  vi  et  armis  upon 
premises,  and  a  tortious  holding.  The  action 
to  recover  mesne  profits  is  an  action  where 
trespass  quare  clausum  fregit  cannot  be 
maintained  without  proof  of  the  trespass. 
It  is  founded  on  the  action  of  ejectment  most 
generally,  and  follows  a  recovery  in  that  ac- 
tion. Thompson  v.  Bower  (N.  Y.)  60  Barb. 
463,  47& 

Where  plaintiff  asserts  the  ownership  of 
an  interest  in  land,  an  easement  in  the  pos- 
session of  which  he  has  been  disturbed,  tbe 
action  is  of  a  possessory  character,  and  not 
one  for  the  use,  rents,  and  profits  of  real  es- 
tate. Miller  V.  Richards,  88  N.  &  854,  855, 
139  Ind.  263, 
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VBEl'IIZa. 

See  "New  and  Usefal  Improyement" 

''Useful,"  In  the  patent  law,  is  well  rec- 
ognized to  be  used  In  contradistinction  to 
frivolous  Improvements  and  invention,  or 
such  as  are  injurious  to  the  public.  Whitney 
v.  Emmett  (U.  8.)  29  Fed.  Cas.  1074,  1077. 

"Useful,"  as  used  In  Act  Feb.  21,  1703, 
e.  11,  providing  that  when  any  person  shall 
allege  that  he  has  invented  any  new  and  use- 
ful art,  machine,  etc..  he  may,  on  pursuing 
the  directions  of  the  act,  obtain  a  patent, 
means,  not  an  invention  in  all  cases  superior 
to  the  modes  now  in  use  for  the  same  pur- 
pose, but  useful,  in  contradistinction  to  friv- 
olous and  mischievous,  inventions.  Lowell  y. 
Lewis  (U.  8.)  15  Fed.  Gas.  1018,  1019.  In 
the  case  of  Lowell  t.  Lewis,  Mr.  Justice 
Story  says  that  the  word  "useful**  is  only  in- 
corporated in  the  act  relating  to  patents  in 
contradistinction  to  "mischievous."  Kneass 
T.  Schuylkill  Bank  (U.  8.)  14  Fed.  Gas.  746, 
748.  In  the  patent  laws  "useful"  is  used  in 
contradistinction  to  "mischievous."  The  in- 
vention should  be  of  some  benefit  Gox  y. 
Griggs  (U.  8.)  6  Fed.  Gas.  678,  680. 

"Useful,"  as  used  in  Rev.  St  S  4929  [U. 
S.  Gomp.  St  1901,  p.  8398],  authorizing  the 
issuance  of  a  patent  to  any  person  who  has 
invented  and  produced  any  new,  useful,  and 
original  shape  of  any  article  of  manufacture, 
does  not  require  that  the  shape  of  the  article, 
in  order  to  be  patentable,  shall  add  some  new 
utility  to  the  article,  but  is  used  merely  to 
exclude  such  thing  as  might  have  a  vicious 
or  corrupting  tendency.  Westinghouse  Elec- 
tric &  Mfg.  Co.  V.  Triumph  Electric  Go.  (U. 
S.)  97  Fed.  99,  102,  38  G.  G.  A.  65. 

In  an  action  to  recover  on  a  promissory 
note  given  for  a  patent  right  the  defense  be- 
ing want  of  consideration,  the  Jury  were 
instructed  **that  to  warrant  a  patent  the  in- 
Tention  must  be  useful;  that  the  general  ap- 
plication of  the  term  'useful'  is  capable  of 
any  beneficial  use,  and  In  contradistinction 
to  ^pernicious'  or  'injurious';  that  in  the  stat- 
ute respecting  patents  the  meaning  may  be  a 
little  more  restricted;  and  that  if  an  In- 
vention be  merely  frivolous  or  worthless,  it 
is  not  within  the  meaning  of  the  law,  'use- 
ful.' But  if  under  any  circumstances  the 
machine  la  question  could  be  applied  to  any 
beneficial  purpose,  as  for  the  purpose  of  pre- 
paring hemp  for  bale  rope,  or  where  water 
power  Is  cheap  and  labor  high,  it  might  be 
deemed  a  useful  invention."  The  Instruction 
was  held  correct  Dickinson  v.  Hall,  31 
Mass.  (14  Pick.)  217,  219,  220,  25  Am.  Dec. 
890. 

USEFUIi  AKIMAIi. 

Ghickens  are  vrithin  the  terms  of  Gode, 
t  2482,  punishing  any  cruelty  to  "any  useful 


beast  'owl,  or  animal."  State  t.  Neal,  27 
S.  B.  81,  84,  120  N.  G.  618»  68  Am.  St  Bep. 
810. 

USEFUXi  APP ABATU8. 

The  term  "new  and  useful  apparatus,** 
witliin  the  meaning  of  the  patent  law,  au- 
thorizing the  issuing  of  patents  for  such  ap- 
paratus, does  not  include  the  mere  perma- 
nent attachment  of  advertising  material  to 
balloons.  Gould  y.  Gommissioner  of  Pat- 
ents (D.  G.)  1  McArthur,  41%  413. 

USEFUZ.  ART. 

A  polite  or  liberal  art  is  that  in  which 
the  mind  and  imagination  are  chiefly  con- 
cerned, as  poetry,  music,  painting,  as  dis- 
tinguished from  a  "useful  or  mechanical 
art"  which  is  one  in  which  the  hands  and 
body  are  more  concerned  than  the  brain. 
City  of  New  Orleans  v.  Bobira,  8  South.  402, 
403,  42  La.  Ann.  1098,  11  L.  B.  A.  141. 

The  term  "useful  art"  In  the  patent  law, 
includes  a  process.  New  Process  Fermen- 
tation Go.  V.  Koch  (U.  S.)  21  Fed.  580.  582; 
Coming  v.  Burden,  56  U.  S.  (16  How.)  252, 
267  (citing  McKay  Y.  Jackman  [U.  S.]  12  Fed. 
618). 

Under  the  constitutional  provision  under 
which  our  patent  laws  are  framed,  relating 
to  the  promotion  of  "useful  arts,"  an  art 
as  such,  may  be  the  subject  of  a  patent 
French  t.  Bogers  (U.  S.)  9  Fed.  Gas.  790, 
794. 

irSEFUI.  DESIGW. 

The  term  "useful,"  in  relation  to  designs, 
means  adaptation  to  producing  pleasant  emo- 
tions. There  must  be  originality  and  beauty. 
Mere  mechanical  skill  is  not  sufficient 
Bowe  T.  Blodgett  &  Glapp  Go.  (U.  S.)  103 
Fed.  873,  874  (citing  Northrup  y.  Adams  [U. 
S.]  18  Fed.  Oas.  374,  and  approved  in  Smith 
V.  Whitman  Saddle  Co..  148  U.  8.  679,  13 
Sup.  Gt  768^  37  I^  Ed.  606). 

USEFUL  HOUSE  OF  EKTEBTAIHMElfT. 

Gode  1849,  pp.  443,  444,  cc.  SS,  96,  au- 
thorizes the  granting  of  a  license  to  keep 
a  house  of  entertainment  if  the  court  be  of 
the  opinion  that  the  applicant  is  sober  and 
of  good  character,  and  will  probably  keep 
a  house  orderly,  useful,  and  such  as  the  law 
requires.  It  was  contended  on  the  application 
for  a  license  that  the  location  or  probable 
utility  of  the  house  was  not  material;  but 
the  court  held  that  this  would  treat  the 
word  "useful"  as  of  no  Importauce,  and  com- 
pel the  court  to  disregard  a  matter  about 
which  the  law  says  they  must  be  satisfied 
before  they  have  authority  to  grant  a  li- 
cense.    The  probable  utility  of   the  house 
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must  depend,  not  only  on  the  character  and 
conduct  of  the  person  who  Is  to  keep  it» 
but  also  on  the  convenience  of  the  place 
proposed,  the  number  of  houses  already  es- 
tablished at  or  near  such  place,  and  on  a 
variety  of  other  considerations  readily  sug- 
gested; and  the  court,  in  forming  an  opinion 
as  to  whether  the  applicant  will  keep  a  use- 
ful house,  must  consider  and  weigh  all  such 
considerations.  Ex  parte  Yeager  (Va.)  11 
Grat  665,  666. 

XnOEFUlM  mVENTIOW. 

A  "useful  invention,^  within  the  mean- 
ing of  the  acts  of  Congress  relating  to  pat- 
ents, is  one  that. may  be  applied  to  some 
practical  and  salutary  use  named  In  the  pat- 
ent; but  it  is  not  necessary  that  it  should 
be  of  such  general  utility  as  to  supersede 
all  other  Inventions  used  to  accomplish  the 
same  purpose.  Rowe  v.  Blanchard,  18  Wis. 
441,  442,  86  Am.  Dec.  783. 

"Useful  invention,*'  as  used  in  the  patent 
law  (1  Stat  318),  providing  that  patents  shall 
issue  only  for  useful  Inventions,  will  not  in- 
clude an  invention  of  an  ornamental  mode 
of  putting  up  thread,  which  gives  it  no  ad- 
ditional value,  but  merely  makes  it  sell  more 
readily  at  retail  and  for  a  larger  price. 
Langdon  v.  De  Groot  (U.  S.)  14  Fed  Gas. 
1099,  1100. 

A  useful  invention,"  within  the  meaning 
of  the  patent  law,  means  an  invention  which 
may  be  applied  to  a  beneficial  use  in  society, 
in  contradistinction  to  an  invention  injurious 
to  the  moral  health  or  good  order  of  society. 
Bedford  v.  Hunt  (U.  SJ  3  Fed.  Gas.  87; 
Fahr  v.  Shelton,  88  S.  B.  290,  291,  128  N. 
C.  105. 

As  used  in  the  patent  act  of  1793,  "use- 
ful invention"  means  such  a  one  as  may 
b^  applied  to  some  beneficial  use  in  society, 
in  contradistinction  to  an  invention  which  is 
Injurious  to  the  morals  or  health  or  the 
good  of  society.  It  is  not  necessary  that  the 
invention  be  of  such  general  utility  as  to 
supersede  all  other  inventions  in  practice  to 
accomplish  the  same  purpose.  Bedford  v. 
Hunt  (U.  8.)  8  B!ed.  Gas.  87. 

USEFUIi  TBADE. 

''Useful  trade,"  as  used  in  a  will  provid- 
ing that  the  interest  from  a  certain  sum 
should  be  applied  to  the  education  of  certain 
boys  so  that  they  might  be  severally  fitted 
and  accomplished  in  some  useful  trade,  does 
not  mean  one  of  the  learned  professions.  The 
distinction  between  a  profession  and  a  trade 
is  well  understood,  and  they  are  seldom,  if 
ever  confounded  with  each  other  in  ordi- 
nary language.  If  the  testatrix  had  con- 
templated what  in  the  common  intercourse 
of  society  is  denoted  a  profession,  she  would 
scarcely  have  used  a  term   which  is  gen- 


erally received  as  denoting  one  of  the  me- 
chanical arta  Dandridge  v.  Washington, 
U.  &  (2  Pet)  370,  874,  7  L.  Bd.  454. 

USEFULNESS. 

"Usefulness,"  as  used  in  statutes  requir- 
ing that  railroad  companies  shall  restore 
highways  which  they  cross  to  their  former 
state,  so  as  not  to  Impair  their  usefulness, 
implies  capabilities  for  use,  and  appertains 
to  the  future  as  well  as  the  present  Ghesa- 
peake,  O.  &  S.  W.  Ry.  Co.  v.  Dyer  Gounty, 
11  S.  W.  943,  944,  87  Tenn.  712  (citing  Mills, 
Bm.  Dom.  S  198). 

The  "usefulness"  required  of  an  article, 
to  be  useful  within  the  meaning  of  the  pat- 
ent law,  is  that  it  must  be  a  practicable 
method  of  doing  the  thing  designed.  In  as- 
certaining its  usefulness,  it  is  not  important 
that  it  should  be  more  valuable  than  other 
modes  of  accomplishing  the  same  result 
Roberts  v.  Ward  (U.  S.)  20  Fed.  Gas.  936. 

USELESS. 

"Useless,"  as  used  in  Gen.  Laws,  c  19, 
9  86,  providing  for  the  discontinuance  of 
highways  which  are  useless,  is  not  sustained 
by  a  finding  of  commissioners  that  certain 
highways  are  not  necessary.  In  re  Goe,  44 
N.  Y.  Supp.  910,  912,  19  Misc.  Rep.  649. 

A  machine  cannot  be  pronounced  useless 
or  impracticable,  so  as  to  render  it  insus- 
ceptible to  patents,  because  improvements 
may  be  made  which  will  obviate  or  pre- 
vent embarrassments  to  its  most  perfect 
operation.  For  example,  where  a  mowing 
machine  would  mow  as  patented  upon  level 
prairies  or  other  smooth  ground,  or  upon 
ground  containing  only  slight  elevations  and 
depressions,  without  the  addition  of  a  curved 
toe  which  was  subsequently  added,  it  could 
not  be  called  a  useless  or  impracticable  ma- 
chine. Wheeler  v.  Glipper  Mower  Go.  (U- 
S.)  29  Fed.  Gas.  881,  890. 

USEB. 

See  "Adverse  User";   "Nonuser." 

USES. 

In  the  certificlite  of  an  acknowledgment 
stating  that  the  grantor  sealed  and  executed 
the  Instrument  for  the  uses  and  purposes 
therein  specified,  the  word  "uses"  is  not  of 
similar  import  or  substantially  the  same  as 
the  word  "consideration,"  which  is  required 
in  such  certificates  by  Gantt's  Dig.  S  1846, 
and  hence  the  acknowledgment  is  Insufli- 
cient    Martin  v.  O'Bannon,  35  Ark.  62,  67. 


USUAL 

'"Usual"  is   defined   to   mean   frequent, 
ordinary,  customary,  general,  often,  or  reg- 
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ular.  Chicago  &  A.  R.  Go.  t.  Hause,  71  III. 
App.  147,  152,  153  (citing  Webst  Diet);  Chi- 
cago &  A.  R.  Co.  y.  Home,  60  N.  B.  151,  153, 
172  111.  601. 

"Usuar*  means  according  to  usage.  Rer. 
St  Okl.  1008,  S  2802;  Code  Civ.  Proc.  Mont 
1895,  f  8463,  subd.  11;  Id.  f  4665;  Rev. 
Codes  N.  D.  1899,  |  5129;  GiY.  Code  S.  a 
1903,  f  2468. 

Where  plaintiff  offered  to  show  that  he 
had  carried  out  his  contract  according  to 
the  "usual  and  customary"  methods  of  the 
Philadelphia  coal  trade,  the  offer  wae  not 
insufficient  to  admit  evidence  of  such  cus- 
tom, because  It  did  not  propose  to  prove  the 
usage  "based  on  a  custom,"  since  the  phrase 
"usual  and  customary"  imports  more  than 
actual  or  exceptional,  causes  and  Indicates 
a  fixed  and  established  usage.  Carter  v. 
Philadelphia  Coal  Co.,  77  Pa.  (27  P.  F. 
Smith)  286,  290. 

USUAL  AND  OBDIKABT  OABB. 

The  words  "usual  and  ordinary  care^ 
mean  nothing  more  or  less  than.  If  there  be 
a  great  danger  and  hazard  in  the  business, 
there  should  be  a  corresponding  degree  of 
skill  and  attention  required  by  law.  Mem- 
phis St  Ry.  Co.  V.  Kartright,  76  S.  W.  719, 
721,  110  Tenn.  277  (citing  Cook  v.  Wilming- 
ton City  Electrle  Co.  [Del.]  82  Ati.  643,  9 
Houst  306). 

USUAL  BUSINESS  HOUBS. 

"The  usual  business  hours"  of  a  rail- 
way station  agent,  during  which  it  is  his 
duty  to  keep  the  station  open  for  the  de- 
livery of  goods,  are  the  hours  within  which 
the  community  generally  did  business  with 
him,  and  does  not  mean  the  time  during 
which  the  railroad  company  demanded  his 
servicer  Derosia  v.  Winona  A  St  P.  R. 
Co.,  18  Minn.  133,  154  (Gil.  119,  138). 

USUAL  CHANNEL. 

A  warranty  by  the  assured  in  a  tow- 
age policy,  reciting  that  the  steam  tug  with 
her  tow  should  not  go  out  of  the  "usual  and 
regular  channel,"  cannot  be  interpreted  as  a 
warranty  that  the  tug  should  never  through 
any  fault  or  error  of  navigation  get  out  of 
the  proper  depth  of  water.  What  is  meant 
by  the  clause  is  that  in  going  from  place  to 
place  the  vessel  should  go  by  way  of  the 
"usual  and  regular  channel,"  and  should  not 
intentionally  take  any  unusual  channel  or 
any  route  out  of  the  usual  course,  but  should 
pursue  the  ordinary  and  accustomed  route. 
Egbert  v.  St  Paul  Fire  A  Marine  Ins.  Co. 
CU.  S.)  71  Fed.  739,  742. 

USUAL  COMMISSION. 

"Usual  commission,"  as  used  In  a  will, 
directing  that  the  acting  executor  should  re- 


ceive compensation  for  his  services  in  ad- 
dition to  the  usual  commission  allowed  ts 
executors,  and  that  he  should  share  In  sodi 
usual  commission  with  his  coezecuton, 
means  a  commission  of  5  per  cent,  and  not 
a  commission  which  a  court  should  adjudge 
to  be  sufficient  to  fairly  compensate  the  ex- 
ecutors for  their  responsibility  and  labor  In- 
volved and  the  care  and  skill  required  In 
the  proper  execution  of  the  truat  In  re 
LUly's  Estate,  37  Ati.  557,  658,  lEl  Pa.  47& 

USUAL  COURSE  AMD  CUSTOM. 

Rev.  St  c.  138,  i  7,  subdiv.  4^  declares 
that,  where  a  known  farm  or  single  lot  hu 
been  partiy  improved,  the  portion  of  sudi 
farm  or  lot  that  may  have  been  left  not 
cleared  or  not  included  according  to  "the 
usual  course  and  custom  of  the  adjoining 
country,"  shall  be  deemed  to  have  been  oc- 
cupied for  the  same  length  of  time  as  the 
part  improved  or  cultivated.  Held,  that  "the 
usual  course  and  custom  of  the  adjoining 
country"  means  a  local  custom.  Pepper  v. 
O'Dowd,  39  Wis.  588,  549. 

USUAL  COURSE  OF  BUSINBS8. 

See  '^Course  of  Business.'* 

Rev.  St  1838,  p.  472,  exempting  from  dis- 
tress property  deposited  with  a  tavern  keeper 
in  the  "usual  course  of  business,"  means  a 
deposit  of  goods  with  the  tavern  keeper  by  t 
guest  for  safe-keeping.  Harris  v.  Boggs  (U. 
S.)  5  Blackf.  489,  490. 

A  sale  in  the  usual  course  of  business 
means  according  to  the  customs  and  usages 
of  commercial  transactions.  Kellogg  v.  Cur- 
tis, 69  Me.  212,  214,  31  Am.  Rep.  273. 

"Usual  course  of  business,"  as  used  witli 
reference  to  transfers  of  negotiable  paper, 
means  according  to  the  usages  and  customs 
of  commercial  transactions,  and  is  not  con- 
fined to  persons  engaged  habitually  in  bank- 
ing or  purchasing  notea  One  who  in  good 
faith  purchases  a  negotiable  note  before  ma- 
turity for  value,  or  who  takes  it  In  payment 
of  an  antecedent  debt,  is  not  out  of  the 
usual  course  of  business.  Tescher  ▼.  Merea. 
21  N.  B.  316,  317,  118  Ind.  586. 

"In  determlnihg  whether  a  given  trans- 
action is  made  in  the  ordinary  and  usoal 
course  of  business  of  a  party,  the  question 
is,  not  whether  such  transactions  are  usual 
in  the  general  conduct  of  business  through- 
out the  community,  but  whether  they  are  ac- 
cording to  the  usual  course  of  business  of 
the  particular  person  whose  conveyance  Is 
subject  to  investigation."  Risen  y.  Knapp 
(U.  S.)  20  Fed.  Caa  835,  837. 

The  obtaining  of  a  note  in  exchange  for 
property  seems  quite  as  much  in  the  usoal 
course  of  business  as  the  getting  of  it  for 
cash.     In   Kimbro  v.   I^ytie,   18  Tenn.   (10 
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Yer;?.)  423»  81  Am.  Dec.  685,  a  note  is  said 
to  be  taken  Is  the  usual  course  of  business 
whenei  the  holder  has  given  for  the  note  his 
money,  goods,  or  credits  at  the  time  of  re- 
eelTln^  it,  or  has  on  account  of  it  incurred 
some  loss  or  liability.  This  is  quoted  with 
approTal  in  Merchants'  Bank  t.  McClelland, 
0  Colo.  608,  13  Pac.  723.  Cunningham  r. 
Holmes  (Neb.)  92  N.  W.  1023,  1025. 

USITAI.  COVENANTS. 

''Usual  covenants,"  as  used  in  a  contract 
for  a  conveyance  of  real  estate  by  deed  with 
usual  covenants,  means  covenants  of  seisin, 
of  right  to  convey,  against  incumbrances,  to 
quiet  enjoyment  and  of  warranty.  Wilson 
V.  Wood,  17  N.  J.  Bq.  (2  O.  B.  Green)  2ie, 
218,  88  Am.  Dec.  231. 

A  deed  with  the  usual  covenants  for 
title  is  the  same  as  a  warranty  deed  with 
full  covenants.  Drake  v.  Barton,  18  Minn. 
462.  467    (6U.  414,  421). 

nSUAI.  HIGH-l^ATEB  MABBL 

The  "usual  high-water  mark"  of  tide 
waters  means  the  limit  reached  by  the  neap 
tides — that  is,  those  tides  which  happen,  be- 
tween the  full  and  change  of  the  moon, 
twice  in  every  24  hours — and  not  the  limit 
which  the  monthly  spring  tides  reach,  tides 
which  occur  only  at  the  full  and  change  of 
the  moon,  though  the  limit  of  the  monthly 
spring  tides  is  in  one  sense  the  ''usual  high- 
water  mark,"  for  as  often  as  those  tides 
occur  to  that  limit  the  flow  extends.  Teft- 
chemacher  v.  Thompson,  18  Cat  U,  21,  79 
Am.  Dec.  151. 

USUAIi  INTEBB8T. 

Ab  used  in  a  convention  to  pay  the  ''usu- 
al interest,"  the  phrase  should  be  construed 
to  mean  legal  interest;  there  being  no  uni- 
form usage.  Segur  v.  His  Creditors  (La.)  1 
Mart  (O.  S.)  74,  75. 

ITBUAI.  MEDIOAI.  ATTENDANT. 

In  an  action  on  a  life  insurance  policy, 
where  the  insured  in  his  application  had  giv- 
en the  name  of  his  usual  medical  attendant 
as  Dr.  Purdy,  it  appeared  that  the  insured 
was  a  single  man,  who  prior  to  the  insurance 
had  lived  in  his  father's  family,  and  Dr. 
Purdy  had  been  the  family  physician  for 
many  years.'  Four  years  before  another 
physldan  had  attended  him  during  a  short 
illness,  and  on  two  occasions  in  the  two 
years  preceding  the  application  still  another 
physician  had  prescribed  for  him.  The 
ioort  said:  'TTo  constitute  a  medical  at- 
tendance, it  Is  not  requisite  that  a  physician 
tiumld  attend  a  patient  at  his  home.  An 
attendance  at  his  own  office  is  sufficient  Of 
these  three  physicians  the  usual  medical  at- 


tendant certainly  was  not  the  physician  who 
had  attended  him  during  the  one  brief  ill- 
ness; and  as  between  the  one  who  attended 
him  on  two  occasions,  visiting  him  in  all  not 
over  half  a  dozen  times,  and  the  family  phy- 
sician in  his  father's  family,  upon  whom  he 
called  yearly  for  many  years  for  medical  ad- 
vice or  treatment,  the  latter  could  properly 
be  caUed  the  usual  medical  attendant;  but, 
whether  this  be  so  or  not,  it  was  at  least  a 
question  for  the  Jury,  and  there  was  no  er- 
ror in  submitting  it  to  them."  Cushman  v. 
United  States  Life  Ins.  Co.,  70  N.  Y.  72,  78. 

USITAI.  METHOD. 

The  fact  that  the  usual,  customary,  and 
ordinary  method  of  handling  a  locomotive 
was  being  pursued  at  the  time  a  fire  was  set 
by  it  does  not  necessarily  show  that  the  pru- 
dent and  careful  way  was  being  pursued,  es- 
pecially if  the  wind  was  blowing  hard  at 
the  time,  and  the  land  adjacent  to  the  road- 
way was  covered  with  very  combustible  ma- 
terial. It  might  well  be  contended  that  more 
than  ordinary  care  and  caution  was  required. 
Solum  V,  Great  Northern  Ey.  Co.,  65  N.  W. 
443,  444,  63  Minn.  238. 

USUAL  OOOUPATION. 

A  by-law  of  a  benefit  society  provided 
for  benefits  to  one  disabled  from  following 
his  usual  or  some  other  occupation.  It  was 
contended  that  "some  oth^ "  meant  any  oc- 
cupation, but  the  court  held  otherwise,  on 
the  ground  that  "usual"  did  not  necessarily 
mean  entire,  or  only  that  a  member  might 
have  two  occupations,  one  usual  and  one  oc- 
casional, to  which  last  the  words  "some  oth- 
er" referred.  Neill  v.  Order  of  United 
Friends,  44  N.  E.  145,  146,  149  N.  Y.  430,  52 
Am.  St  Bep.  738. 

USUAI.  PLAGE  OF  ABODE. 

Dwelling  house  as,  see  ••Dwelling— Dwell- 
ing House." 

"The  house  of  his  usual  abode,"  within 
the  meaning  of  Gen.  St  1894,  |  5199,  subd.  4, 
authorizing  substituted  service  on  defendant 
by  leaving  notice,  etc.,  at  the  house  of  his 
usual  abode,  ••is  not  an  equivalent  of  domi- 
cile in  all  particulars,  for  one's  place  of  abode 
or  home,  once  acquired,  does  not  necessarily 
continue  until  another  one  is  obtained.  A 
tramp  may  have  a  domicile,  but  no  house  of 
his  usual  abode.  The  term  means  a  person's 
customary  dwelling  place  or  residence.  In 
the  case  of  a  married  man,  the  house  of  his 
usual  abode  is  prima  facie  the  house  where- 
in his  wife  and  family  reside."  Missouri, 
K.  &  T.  Trust  Oa  v.  Norris,  63  N.  W.  634, 
635,  61  Minn.  256. 

One  who  owned  real  estate  and  carried 
on  business  in  Massachusetts  until  the  year 
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1841,  when  be  removed  to  another  state, 
where  he  continued  to  reside,  will  in  1843  be 
deemed  to  have  a  last  and  usual  place  of 
abode  in  Massachusetts.  Tilden  v.  Johnson, 
60  Mass.  (6  Gush.)  354,  359. 

Dig.  1836,  p.  278,  §  8,  directing  the  sum- 
mons in  forcible  entry  and  detainer  to  be 
served  by  leaving  a  copy  at  the  defendant's 
"usual  place  of  abode,"  does  not  necessarily 
mean  the  dwelling  house  of  the  party.  A  re- 
turn reciting  that  a  copy  was  left  at  the 
dwelling  house  of  the  defendant  does  not  say 
that  it  was  left  at  his  usual  place  of  abode. 
Ser  V.  Bobst,  8  Mo.  506,  507. 

Gen.  St.  p.  514,  §  2,  authorizes  substi« 
tuted  service  of  a  summons  by  leaving  a  copy 
at  defendant's  "usual  place  of  abode."  Held, 
that  where  defendant  was  confined  in  a  coun- 
ty jail,  and  during  such  confinement  the 
house  where  he  had  last  resided  was  sold  by 
the  trustee  of  his  insolvent  estate,  the  Jail, 
though  his  residence  therein  was  compulsory, 
and  not  voluntary,  was  his  usual  place  of 
abode  within  the  statute.  Appeal  of  Dunn, 
35  Conn.  82,  84. 

"Usual  place  of  abode,"  as  used  in  Prac. 
Act,  S  49,  providing  that  the  service  of  sum- 
mons shall  be  made  on  the  defendant  In  per- 
son or  by  leaving  it  at  his  dwelling  house  or 
"usual  place  of  abode,"  is  a  much  more  re- 
stricted term  than  residence,  and  means  the 
place  where  the  defendant  is  actually  living 
at  the  time  when  service  is  made.  Mygatt 
y.  Coe,  44  Atl.  198,  199,  63  N.  J.  Law,  510. 

Code  Va.  1860,  authorizing  substituted 
service  of  summons  by  posting  notice  on  the 
front  door  of  defendant's  "usual  place  of 
abode,"  must  be  construed  to  mean  defend- 
ant's present  place  of  abode;  and  hence, 
where  notice  was  posted  on  a  house  seven 
months  after  defendant  and  his  family  had 
left  it,  while  they  were  residing  at  the  Fed- 
eral line,  was  not  posted  at  defendant's 
place  of  abode.  Earle  v.  McVeigh,  91  U.  S. 
503,  23  L.  Ed.  398. 

"Usual  place  of  abode,"  as  used  in  Code 
1860,  c.  167,  §  1,  providing  that  a  summons 
may  be  served  on  a  defendant  at  his  "usual 
place  of  abode"  by  delivering  a  copy,  means 
his  usual  place  of  abode  eo  instante.  It 
would  be  absurd  to  hold  that  a  boarding 
house  or  place  where  a  person  stopped  tempo- 
rarily when  visiting  a  ci^y  or  country  on 
matters  of  business  or  socially  should  be 
considered  his  usual  place  of  abode  when  his 
visit  or  stay  had  ended  and  he  was  absent 
Capehart  v.  Cunningham,  12  W.  Va.  750,  755. 

"Usual  place  of  abode,"  as  used  In  Act 
1736-37  (P.  L.  145;  1  Brev.  Dig.  221,  $  29), 
authorizing  service  by  leaving  a  copy  at  de- 
fendant's usual  place  of  abode,  should  be 
construed  to  mean  the  abode  of  defendant  at 
the  time  of  service  of  the  writ.  Johnson  v. 
Cadsden  (S.  C.)  1  Nott  &  McC.  89,  90. 


"Usual  place  of  abode,"  as  used  in  Rev. 
St  S  3489,  authorizing  substituted  service 
of  summons  by  leaving  a  copy  at  defendant's 
usual  place  of  abode,  must  be  construed  to 
require  the  summons  to  be  left  at  defendant's 
present  usual  place  of  abode;  and  hence  a 
return  that  summons  was  left  at  defendant's 
last  usual  place  of  abode  did  not  show  serv- 
ice, since  such  return  could  be  true  and  yet 
the  defendant  reside  in  another  county  or 
Jurisdiction.  Madison  County  Bank  v.  Su- 
man'8  Adm'r,  79  Mo.  527,  530. 

"Usual  place  of  abode,"  as  used  in 
Gould's  Dig.  c.  28,  §  10,  authorizing  service 
of  sum  Dions  by  leaving  the  same  with  a 
white  person  at  defendant's  usual  place  of 
abode,  is  synonymous  with  "residence,"  and 
hence  a  return  by  an  officer  that  he  left  the 
summons  at  defendant's  "residence"  with  a 
white  person  was  sufficient  Du  Val  v.  John- 
son, 39  Ark.  182, 192. 

A  person's  "usual  place  of  abode"  In  a 
particular  county  is  not  necessarily  his  usual . 
place  of  abode  in  the  state,  and  the  return 
of  summons,  stating  that  the  same  liad  been 
served  constructively  at  the  usual  place  of 
abode  of  the  defendant  in  a  certain  named 
county,  is  insufficient  under  Comp.  Laws  Or. 
1887,  S  55,  providing  that,  if  a  defendant  can- 
not be  found,  service  of  summons  may  be 
made  by  delivering  a  copy  of  the  same  "to 
some  person  of  the  family  •  •  •  at  the 
dwelling  house  or  usual  place  of  abode  of  the 
defendant"  Swift  t.  Meyers  (U.  S.)  37  Fed. 
87,  40. 

Bankr.  Act  1841,  declared  that  the  word 
"person,"  as  used  therein,  should  include 
corporations,  and  another  section  provided 
that  service  of  process  Issued  under  the  act 
should  be  made  on  the  debtor  personally  or 
by  leaving  the  order  at  his  last  or  "usual 
place  of  abode."  Held  that,  since  the  abode 
of  a  corporation  can  only  be  that  place  where 
Its  business  is  principally  transacted,  the 
phrase  "usual  place  of  abode"  should  be  con- 
strued as  to  corporations  to  mean  their  prin- 
cipal place  of  business.  In  re  California  Pac. 
R.  Co.  (U.  S.)  4  Fed.  Cas.  1060,  1065. 

The  usual  place  of  abode  of  a  party,  at 
the  front  door  of  which  notice  of  suit  may 
be  posted  In  the  absence  of  a  party  and  of 
his  family,  does  not  Include  a  house  seven 
months  after  it  has  been  vacated  by  defend- 
ant's family,  and  while  they  are  residing 
within  the  Confederate  lines;  and  therefore 
the  posting  of  such  notice  is  ihsuffldent  to 
give  jurisdiction.  Earle  t.  McVeigh,  91  U. 
S.  503,  23  L.  Ed.  898. 

A  proof  of  service  of  summons  on  a  per^ 
son  at  his  last  and  uaual  place  of  abode  in 
C.  county  is  equivalent  to  "usual  place  of 
abode,"  as  required  by  Rev.  St  f  263a  It 
means  that  the  service  was  made  at  the  per- 
son's last  and  usual  place  of  abode,  and  that 
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snch  place  of  abode  was  then  in  O.  county. 
The  words  "last  and"  are  mere  surplusage. 
The  last  and  usual  place  of  abode  of  a  per- 
son is  necessarily  his  present  usual  place  of 
abode.  Healey  v.  Butler,  27  N.  W.  822.  823, 
66  Wis.  9. 

An  officer  returned  that  he  made  serv- 
ice of  a  summons  by  delivering  a  copy  at  the 
dwelling  house  or  usual  place  of  abode  of  the 
defendant  and  leaving  the  same  with  a  free 
white  person,  etc.  It  appeared  that  the  de- 
fendant was  a  bankrupt  and  had  fled  to 
Canada  prior  to  the  service  with  his  family, 
and  at  the  time  of  the  alleged  service  and 
since  that  time  had  not  resided  at  the  place 
where  the  summons  was  left.  Held  that, 
though  the  defendant  fled  from  the  jurisdic- 
tion of  the  court  and  might  be  hiding  just 
outside  the  same,  and  came  vdthin  the  state 
for  the  purpose  of  making  the  motion  to  set 
aside  a  judgment  entered  on  such  service, 
the  summons  was  not  properly  served,  since 
the  rule  authorizing  service  at  the  usual 
place  of  abode  does  not  permit  service  by 
leaving  a  copy  at  '*the  last  place  of  abode" 
of  the  defendant  Hyslop  v.  Hoppock  (U. 
8.)  12  Fed.  Gas.  1189,  1140. 

In  the  construction  of  statutes  the  terms 
"usual  place  of  residence"  and  "usual  place 
of  abode,"  when  applied  to  the  service  of  any 
process  or  notice,  shall  be  construed  to  mean 
the  place  usually  occupied  by  a  person.  If 
such  person  have  no  family,  or  do  not  have 
his  family  with  him,  bis  offlce  or  place  of 
business,  or.  If  he  have  no  place  of  business, 
the  room  or  place  where  he  usually  sleeps, 
shall  be  construed  to  be  such  place  of  resi- 
dence or  abode.   Gen.  St  Kan.  1901,  %  7842. 

USUAI.  PLAGE  OF  BUSINESS. 

St  1870,  c  2,  I  1,  requires  all  persons 
using  scales  and  measures  and  weights  for 
selling  goods  to  have  the  same  sealed  in  the 
city  or  town  In  which  they  roaide  or  have 
their  usual  place  of  business.  Held,  that  the 
word  **place,"  in  the  term  "usual  place  of 
business,"  should  be  construed  to  mean  the 
dty  or  town  in  which  a  tradesman's  shop 
was  located;  and  hence  the  fact  that  the 
most  of  his  customers  lived  in  another  town, 
and  he  weighed  and  measured  bis  provisions 
from  his  market  wagon  as  he  delivered  them, 
and  that  his  weights  and  measures  were  seal- 
ed in  that  town,  were  not  a  compliance  with 
the  statutes.  Palmer  y.  Kelleher,  111  Mass. 
320,  821. 

USUAL  PLACE  OF  BESCDEHGB. 

As  used  in  a  statute  requiring  service  of 
process  by  leaving  a  copy  at  defendant's 
"usual  place  of  residence,*"  the  term  means 
the  place  of  abode  at  the  time  of  service. 
The  fact  that  defendant's  wife  remained  in 
another  place  did  not  make  that  place  the 
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defendant's     "usual    place    of    residence." 
Seymour  v.  Street,  5  Neb.  85,  88. 

As  used  In  a  statute  authorizing  service 
on  a  defendant  by  delivering  a  .copy  of  the 
summons  at  the  "usual  place  of  residence"  of 
the  defendant,  the  term  means  the  place  of 
abode  at  the  time  of  service.  Blodgett  v. 
Utley,  4  Neb.  25,  30. 

The  words  **usijal  place  of  residence" 
mean  the  place  of  abode.  The  fact  that  a 
person's  family  remained  in  one  state,  while 
he  went  into  another  state  and  there  estab- 
lisbed  himself  in  business,  with  no  intention 
of  returning  to  the  former  state,  would  not 
necessarily  make  such  former  state  his  usual 
place  of  residence.  Forbes  v.  Thomas,  35 
N.  W.  411,  418,  22  Neb.  541. 

In  the  construction  of  statutes,  the  terms 
"usual  place  of  residence"  and  "usual  place 
of  abode,"  when  applied  to  the  service  of 
any  process  or  notice,  shall  be  construed  to 
mean  the  place  usually  occupied  by  a  per- 
son. If  such  person  have  no  family,  or  do 
not  have  his  family  with  him,  his  office  <Hr 
place  of  business,  or,  if  he  have  no  place  of 
business,  the  room  or  place  where  he  usually 
sleeps,  shall  be  construed  to  be  such  place 
of  residence  or  abode.  Oen.  St  Kan.  1901, 
I  7342. 

USUAL  PROJECTIONS. 

"Usual  projections,"  as  used  in  a  deed 
providing  that  the  front  wall  of  plaintiff's 
house  should  be  set  back  22  feet  from  M. 
street,  provided  that  steps,  windows,  por- 
ticoes, and  other  usual  projections  appurte- 
nant thereto  are  to  be  allowed  in  said  re- 
served space,  would  not  permit  the  plaintiff 
to  finish  his  house  In  an  octagon  shape,  so 
that  the  whole  of  the  front  wall  from  the 
foimdations  to  the  roof  encroached  on  and 
occupied  a  portion  of  the  space  reserved. 
Linzee  v.  Mixer,  101  Mass.  512,  526. 

USUAL  BATES. 

"Usual  rotes,"  as  used  in  the  customs 
law,  providing  for  the  charge  of  commissions 
at  usual  rates,  has  received  a  judicial  con- 
struction, and  what  the  usual  rate  may  be 
is  a  question  of  fact  and  not  what  the  im- 
porter may  have  paid  as  commissions.  Hat- 
ton  T.  Schell  (U.  S.)  12  Fed.  Gas.  1096. 

USUAL  RESIDENCE. 

"Usual  residence"  means  customary 
common  residence.  Graham  v.  Common- 
wealth, 51  Pa.  (1  P.  F.  Smith)  255,  268,  88 
Am.  Dec.  681  (citing  Webst  Diet). 

USUAL  BISK  OF  LIGHTEBAGB. 

The  phrase  "usual  risk  of  lighterage," 
in  ft  marine  policy  insuring  against  usual 
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risk  of  lighterage,  was  construed  to  include 
a  loss  by  drowning  of  cattle  which  became 
frightened  on  a  lighter  while  in  the  process 
of  being  unloaded  from  a  vessel  and  ran 
overboard  and  were  drowned.  Anthony  v. 
.Stna  Ins.  Go.  (U.  S.)  1  Fed.  Gas.  1046,  1048. 

USUAL  RULES  AND  REGULATIONS. 

"Usual  rules  and  regulations,*'  used  in  a 
contract  for  advertising  which  was  to  be 
subject  to  the  usual  rules  and  regulations, 
relates  only  to  the  character  of  the  advertise- 
ments, type,  and  mode  of  insertion,  and  the 
like,  and  not  to  the  prices  to  be  obtained  for 
such  advertising.  Glegg  v.  New  York  News- 
paper Union,  4  N.  Y.  Supp.  280,  281,  51  Hun, 
232. 

USUAL  STOPPING  PLAGE. 

A  statute  providing  that  passengers  re- 
fusing to  pay  their  fare  may  be  expelled 
from  the  train  at  a  '*nsual  stopping  place'* 
means  the  usual  stopping  places  for  the  dis- 
charge of  passengers,  and  does  not  include 
a  water  tank,  though  trains  usually  stop 
there  to  take  on  wood  and  water.  Ghicago 
&  A.  R.  Go.  V.  Flagg,  43  lU.  364,  367,  92  Am. 
Dec.  133. 

The  words  *'any  usual  stopping  place,'* 
in  Pasch.  Dig.  art  4892,  providing  that,  '*lf 
any  passenger  shall  refuse  to  pay  his  fare 
or  toll,  it  shall  be  lawful  for  the  conductor 
of  the  train  and  the  servants  of  the  corpora- 
tion to  put  him  out  of  the  cars  at  any  usual 
stopping  place  which  the  conductor  may  se- 
lect," mean  either  a  regular  station,  or  any 
other  place  which  the  company  expressly,  by 
public  notice  or  otherwise,  had  designated 
as  a  proper  place  for  passengers  to  get  on 
or  off  its  trains,  and  where  they  would,  in 
consequence  thereof,  have  the  right  to  de- 
mand the  exercise  of  this  privilege.  A  place 
at  which  a  train  Is  stopped  for  wood  or 
water  only  Is  not  a  usual  stopping  place, 
within  the  meaning  of  such  section.  Texas 
A  P.  R.  Go.  V.  Gasey,  S2  Tex.  112,  122. 

USUALLY. 

''Usually,"  as  contained  in  an  instruc- 
tion in  an  action  against  a  railroad  company 
for  refusing  to  put  a  passenger  off  at  her 
destination,  making  the  company  liable  if 
the  passenger  had  a  right  to  believe  that  the 
train  on  which  she  was  riding  "usually  stop- 
ped" at  her  destination,  means  habitually  or 
customarily.  Texas  &  P.  R.  Go.  v.  Ludlam 
(U.  S.)  57  Fed.  481,  483,  6  O.  O.  A.  454. 

As  used  in  Act  Feb.  12,  1818^  authorizing 
certain  persons  to  construct  a  dam  across 
a  river,  and  requiring  them,  as  long  as  they 
make  use  of  the  same  for  the  purpose  for 
which  it  is  granted,  to  maintain,  uphold,  and 
support  the  said  dam,  lock,  etc.,  and  at  all 


times  keep  them  in  good  and  sufficient  re- 
pair, and  fit,  safe,  and  convenient  for  the 
passage  of  boats  and  craft  ''usually  navigat- 
ing" said  river  freely,  without  toll  or  expense 
of  any  kind  or  nature  whatsoever,  is  synony- 
mous with  boats  "customarily  navigating" 
or  "accustomed  to  navigate"  the  river;  and 
hence  a  count  in  an  action  against  the  own- 
ers of  such  dam  and  lock,  alleging  that  the 
plaintiffs  were  the  joint  owners  of  boats 
and  craft  for  the  navigating  of  said  river, 
and  accustomed  to  navigate  the  same,  etc., 
brings  them  within  the  class  of  boats  desig- 
nated in  the  statute.  Farwell  y.  Smith,  16 
N.  J.  Law  (1  Har.)  133,  134. 

"Usually  rated,"  as  used  in  Highway 
Act  6  &  6  Wm.  IV,  c.  60,  §  27,  directing  the 
surveyor  to  rate  all  property  then  liable  to 
be  rated  to  the  poor,  provided  that  the  same 
rate  shall  also  extend  to  such  woods,  mines, 
etc..  as  had  theretofore  been  usually  rated 
to  the  highways,  refer  not  to  legal  ratability, 
but  to  rating  in  point  of  fact,  and  to  the 
practice  of  rating  in  the  particular  parish, 
not  in  the  country  generally.  Reg.  v.  Rose, 
6  AdoL  A  El.  (N.  S.)  152,  155. 

USUCAPTION. 

Title  by  prescription  must  not  be  con- 
founded with  "usucaption,"  which  simply 
by  the  lapse  of  a  short  time  cures  defects  in 
titles  otherwise  good.  Pavey  y.  Vance*  46 
N.  E.  898,  900,  56  Ohio  St  162. 

USUFRUCT. 

See  "Perfect  Usufruct";  "Imperfect  Usu- 
fruct" 

"Usufruct"  is  the  right  of  enjoying  a 
thing,  the  property  of  which  is  vested  in  an- 
other, and  to  draw  from  the  same  all  the 
profits,  utility,  and  advantages  which  it  may 
produce,  provided  it  be  without  altering  the 
substance  of  the  thing.  Giv.  Gode  La.  1900, 
art  533. 

"Usufruct,"  as  used  in  the  Spanish  law, 
is  "the  right  to  use  and  enjoy  the  property 
of  others;  that  is,  to  appropriate  its  fruits 
without  impairing  the  substance."  Mulford 
V.  Le  Franc,  26  Gal.  88,  102;  Heiutzen  v. 
Binninger,  21  Pac.  377,  79  Gal.  5;  Gartwright 
V.  Gartwright  18  Tex.  626,  628. 

"Usufruct"  is  distinguished  from  "use" 
in  this:  that  while  usufruct  carries  the  right 
to  enjoy  all  the  fruits  and  revenues  which 
the  property  subjected  to  it  can  produce,  use 
consists  in  taking  only  from  the  fruits  of 
the  property  the  portion  which  the  user  can 
consume,  such  as  is  necessary  for  his  person 
or  regulated  by  the  title.  The  surplus  be- 
longs to  the  owner  of  the  property.  Dom. 
Civ.  Law,  tit  11,  §  11,  art  L  Use  is  a  Um- 
ited  usufruct  for  the  needs  of  the  user,  and 
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It  li  ft  Terltable  nsofruct,  except  fts  to  the 
extent  of  enjoyment  They  are  bought,  and 
established  and  lost  in  the  same  way.  The 
user  must,  like  the  nsufnictuary,  give  securi- 
ty and  make  statements  and  InTentories* 
He  is  subject  to  the  costs  of  cultiyation, 
to  those  of  keeping  In  repair,  to  the  payment 
of  contributions.  There  is  ft  difference  be- 
tween the  two  rights  only  as  to  their  extent 
The  usufructuary  has  the  right  to  enjoy  all 
sorts  of  fruits,  while  the  user  can  require 
only  such  as  are  necessary  for  himself  and 
family.  Demolombe,  a  10,  p.  713,  No.  752; 
Laurent,  p.  118,  No.  1023;  Civ.  Code,  tit 
3.  c.  1,  §1  1,  5.  Strausse  y.  Sheriff,  9  South. 
102,  103,  43  La.  Ann.  60L 

USUTBUGTUABT. 

A  '^usufructuary'*  is  one  who  has  the 
usufruct  or  right  of  enjoying  anything  in 
which  he  has  no  property.  He  has  all  the 
right  to  all  the  fruits  produced  by  the  subject 
of  the  usufruct,  whether  they  be  natural 
(that  is,  produced  spontaneously  by  the  earth 
or  animals,  as  timber,  fruits,  wool,  milk,  and 
the  young  of  cattl^,  or  industrial  (that  is, 
produced  by  cultiTfttion,  ftS  crops  of  grain), 
or  civil  (such  as  rents  for  the  hire  of  houses, 
freights,  or  rerenues  from  annuities  snd 
from  other  effects  or  rights).  But  notwith- 
standing these  enlarged  rights  of  a  usu- 
fructuary owner  to  the  produce  or  fruits  of 
the  subject  of  usuftoct,  yet  there  is  one  ez- 
ception,  to  wit,  the  child  bom  of  a  slaye  of 
whom  one  has  the  usufruct  shall  belong  to 
the  master  of  the  slave,  and  not  to  the  usu- 
fructuary. Cartwrlght  r.  Cartwright,  18 
Tex.  626,  6281 

USURER. 

A  usurer  is  one  who  lends  money  at  a 
rate  of  interest  greater  than  that  established 
by  law.    Newton  y.  WUson»  81  Ark.  484,  485. 

USURIOUS. 

"A  usurious  contract  is  one  which  stipu- 
lates for  the  payment  of  more  than  lawful 
Interest  for  the  use  of  money  or  forbearance 
of  a  debt**  Parham  v.  Pulliam,  45  Tenn. 
(5  Cold.)  487,  501  (quoting  8  Pars.  Cont  tit 
"Usury"). 

Tyler  on  Usury  states  the  requlsiteft  of 
a  usurious  contract  thus:  "There  must  be, 
first,  ft  loan  expressed  or  implied;  second, 
an  understanding  between  the  parties  that 
the  money  lent  shall  or  may  be  returned; 
third,  that  for  such  loan  a  greater  rate  of 
interest  than  is  allowed  by  law  shall  be  paid 
or  agreed  to  be  paid,  as  the  case  may  be; 
and,  fourth,  a  corrupt  Intent  to  take  more 
than  the  legal  rate  for  the  use  of  the  sum 
loaned.  Unless  these  four  things  concur  in 
every  transaction,  it  is  safe  to  affirm  that 


no  case  of  usury  can  be  declared,  and  this 
may  be  regarded  as  a  rule  universally  recog- 
nized in  all  of  the  states.'*  Balfour  v.  Davis, 
12  Pac.  88,  82, 14  Or.  47  (citing  Tyler,  Usury, 
110). 

It  is  the  essence  of  a  usurious  transae- 
tion  that  there  shall  be  an  unlawful  and 
corrupt  intention  on  the  part  of  the  lender 
to  take  illegal  interest  Green  y.  Grant 
(Mich.)  86  N.  W.  683,  585. 

The  ''usurious  transaction"  from  which 
limitations  run  against  an  action  to  recover 
twice  the  amount  of  usurious  interest  paid 
to  a  national  bank  occurs  only  when  the 
principal  and  legal  interest  have  been  paid 
or  Judgment  recovered  for  such  amount 
First  Nat  Bank  v.  Denson,  22  South.  518, 
115  Ala.  650. 

A  transaction  is  usurious  when  we  find 
ft  loan,  either  express  or  implied,  and  an 
understanding  between  the  parties  that  the 
loan  shall  or  may  be  returned  with  a  greater 
rate  of  interest  than  is  allowed  by  law. 
Where  money  is  loaned,  and  interest  is  cal- 
culated at  the  highest  lawful  rate  for  the 
full  period  of  the  loan,  and  the  aggregate 
of  the  principal  and  interest  thus  calculated 
is  divided  into  as  many  notes  as  the  period 
embraces  months,  one  of  such  notes  matur- 
ing each  month,  the  transaction  is  a  usuri- 
ous transaction.  Union  Sav.  Bank  &  Trust 
I  Go.  y.  Dottenheim,  84  8.  B.  217,  221,  107  Ga. 
606. 

Rev.  St  U.  S.  S  5188  [U.  S.  Gomp.  St 
1801,  p.  3483],  relating  to  usury,  and  provid- 
ing that  a  person  who  has  paid  usurious  in- 
terest may  recover  back  in  an  action  twice 
the  amount  of  the  interest  thus  paid,  pro- 
vided such  action  is  commenced  ^within  two 
years  from  the  time  the  "usurious  transac- 
tion*' occurred,  means  the  actual  payment 
of  interest  in  excess  of  the  legal  rate.  First 
Nat  Bank  v.  Smith,  54  N.  W.  254^  256,  86 
Neb.  188. 

USVBIOUSLT. 

The  word  "usuriously,**  In  an  indictment 
for  usury,  expresses  a  criminal  intent  as 
clearly  as  would  the  word  "corruptly,"  used 
in  the  statute  providing  a  punishment  for 
usury.  Crawford  y.  State,  2  Ind.  (2  Cart) 
112, 113. 


USURP. 

Under  ft  statute  (Mansf.  Dig.  e.  151,  i 
6466)  which  provides  that,  whenever  a  per- 
son usurps  an  office  or  franchise  to  which  he 
is  not  entitled  by  law,  action  or  proceedings 
at  law  may  be  instituted  against  him,  either 
by  the  state  or  the  party  entitled  to  the 
franchise,  it  is  held  that  the  term  ''usurp" 
is  not  used  merely  with  reference  to  an  in- 
trusion into  office  without  color  of  title,  but 
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that  a  defective  title  is  no  greater  protection 
than  no  title  at  all,  and  that  one  exercising 
a  public  office  without  an  absolute  right  to 
hold  it  Is  to  be  regarded  as  having  usurped 
the  office,  within  the  meaning  of  the  statute. 
Wheat  T.  Smith,  7  8.  W.  161,  163,  CO  Ark. 
266. 

USURPER. 

A  mere  usurper  of  an  office  Is  one  who 
Intrudes  himself  into  an  office  which  Is  va- 
cant and  ousts  the  incumbent,  without  any 
color  of  title  whatever,  and  his  acts  are  void 
in  every  respect  Hamlin  v.  Kassafer,  15 
Pac.  778»  781,  15  Or.  456,  3  Am.  St  Rep.  176; 
People  V.  White  (N.  Y.)  24  Wend.  520,  520; 
Hooper  v.  Goodwin,  48  Me.  80  (citing  Tucker 
V.  Aiken,  7  N.  H.  113);  McCraw  v.  Williams 
(Va.)  33  Grat  510,  513;  Norfleet  v.  Staton, 
73  N.  C.  546,  550,  21  Am.  Rep.  479. 

A  "usurper"  is  one  who  takes  possession 
of  an  office  without  any  authority.  His  acts 
are  utterly  void,  unless  he  continues  to  act 
for  so  long  a  time  or  under  such  circumstan- 
ces as  to  afford  presumption  of  his  right  to 
act,  and  then  his  acts  are  valid  as  to  the  pub- 
lic and  third  persons,  though  he  has  no  de- 
fense in  a  direct  proceeding  against  himself. 
But  when,  without  color  of  authority,  a 
person  simply  assumes  to  act,  and  to  exercise 
the  authoritsE  of  an  office,  and  the  public 
know  the  fact,  or  reasonably  ought  to  know 
it,  his  acts  are  absolutely  void  for  all  pur- 
poses. Van  Amringe  v.  Taylor,  108  N.  0. 
196,  201,  12  S.  BL  1005,  12  L.  R.  A.  202,  23 
Am.  St  Rep.  51. 

A  "usurper"  Is  one  who  undertakes  to 
perform  official  acts  without  any  color  of 
right  A  person  holding  an  office  under  the 
apparent  authority  of  a  statute  which  is  un- 
constitutional acts  under  a  color  of  right, 
and  is  not  a  usurper.  People  y.  Petrea,  1  N. 
Y.  Or.  R.  198,  2ia 

USURY. 

See  "Plea  of  Usury.^* 

"Usury,"  In  Its  original  and  primitive 
meaning,  **is  a  premium  or  reward  for  the 
use  of  money  or  other  commodity  or  things." 
The  Jews  were  forbidden  to  lend  upon  usury 
to  one  of  their  own  kindred  or  nation,  though 
it  was  lawful  so  to  lend  to  a  stranger.  "Thou 
Shalt  not  lend  upon  usury  to  thy  brother; 
usury  of  money,  usury  of  victuals,  usury  of 
anything  that  Is  lent  on  usury.  Unto  a 
stranger  thou  mayest  lend  on  usury,  but 
unto  thy  brother  thou  shalt  not  lend  on  usury, 
that  the  Lord  may  bless  thee  In  all  thou 
settest  thy  hand  to."  Deut  xxlll,  19,  20. 
To  lend  money  upon  usury  was  always  for- 
bidden by  the  Jewish  laws.  The  royal  min- 
strel of  Israel,  when  chanting  the  virtues 
of  those  who  might  be  permitted  to  abide 


In  the  tabernacle  of  the  Bvorlastlng  God, 
gave  a  high  rank  to  him  that  putteth  not  out 
his  money  to  usury.  Psalm  xzv.  On  the 
propagation  of  the  Christian  religion  the 
same  moral  and  religious  feeling  accompa- 
nied its  spread,  and  usury  Was  held  criminal 
by  the  canon  law.  The  Jews  became  the 
exclusive  usurers,  and  were  for  that  reason 
held  In  detestation  by  all  Ohristendom. 
Usury  was  forbidden  by  the  common  law  of 
England.  Henry  v.  Rank  of  Salina  (N.  Y.) 
5  mil,  523,   528. 

The  definition  of  "usury,"  as  given  by 
Grotius,  is:  "If  the  compensation  allowed 
by  law  does  not  exceed  the  proportion  of  the 
hazard  run,  or  the  want  felt  by  the  loan, 
its  allowance  Is  neither  repugnant  to  the 
revealed  nor  the  natural  law;  but,  if  It  ex- 
ceeds these  bounds,  it  Is  then  oppressive 
usury,  and,  though  the  municipal  laws  may 
give  it  impunity,  they  can  never  make  it 
just"  State  V.  Multnomah  County,  10  Pac. 
635,  639,  13  Or.  287  (citing  2  Bl.  Comm.  455, 
456). 

"Usury"  was  an  offense  at  common  law, 
and  the  usurer  was  not  only  punished  by  the 
censures  of  the  church  In  his  lifetime,  but 
was  denied  a  Christian  burial;  and  by  the 
laws  of  Alfred  the  Great  and  Edward  the 
Confessor,  if,  after  death,  even,  a  man  was 
found  to  have  been  a.  usurer,  his  goods  were 
forfeited  to  the  Crown  and  his  lands  to  the 
lord  of  the  fee.  Gray  v.  Bennett,  44  Mass. 
(8  Mete.)  522,  527. 

"Usury"  is  the  taking  or  contracting  for 
exorbitant  interest  for  the  forbearance  of 
the  principal.  Fowler  v.  Word  (S.  O.)  Harp. 
372. 

"Usury"  Is  malum  prohibitum,  not  malum 
In  se.  Hamilton  v.  Prouty,  7  N.  W.  659,  661, 
50  Wis.  592,  36  Am.  Rep.  866. 

There  is  a  class  of  cases  which  hold  In 
effect  that  If  property  Is  sold  by  one  person 
to  another,  and  the  seller  demands  one  price 
for  cash  and  a  larger  price  for  sale  on  time, 
this  is  not  "usury."  Martin  v.  Reese  (Tenn.) 
57  a  W.  419,  424. 

As   interest  greater   tl&Aii   allowed   by 
law. 

"Usury  Is  the  taking  of  more  Interest 
for  the  use  of  money,  or  forbearance  of  a 
debt,  than  the  law  allows."  Parkham  v.  Pul- 
11am,  45  Tenn.  (5  Cold.)  497,  501;  Brundage 
V.  Burke,  40  Pac.  343,  11  Wash.  679  (citing 
Dunham  v.  Gould  [N.  Y.]  16  Johns.  367,  8 
Am.  Dec.  823);  Reed  v.  Coale,  4  Ind.  283. 
288;  Schermerhom  v.  Talman,  14  N.  Y.  (4 
Kern.)  93,  118;  Woodruff  v.  Hurson  (N.  Y.) 
32  Barb.  557,  559;  Trask  v.  Hazazer,  4  N.  Y. 
Supp.  635,  638;  Van  Schaick  v.  Edwards  (N. 
Y.)  2  Johns.  Cas.  355,  364;  Wllkie  v.  Roose- 
velt  (N.  Y.)  3  Johns.  Cas.  206,  2  Am.  Dec 
149;  Merrills  v.  Law  (N.  Y.)  9  Cow.  65,  66. 
Rosenstein  y.  Fox,  44  N.  B.  1027»  1029,  150 
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N.  Y.  364;  Harmon  ▼.  Lebman,  Durr  ft  CJo., 
5  SoDth.  203,  85  Ala.  379,  2  L.  R.  A.  589; 
Woolsey  v.  Jones,  4  South.  190,  192,  84  Ala. 
88;  Dunkle  v.  Renick,  6  Obio  St  527,  534: 
Gray  t.  Bennett,  44  Mass.  (3  Mete.)  522,  527; 
Lee  V.  Peckham,  17  Wis.  383,  386;  Kreibohm 
T.  Yancey,  55  S.  W.  260,  266,  154  Mo.  67. 

"Usury  consists  In  the  contracting  for, 
receiving,  or  reserving  of  a  greater  rate  of 
interest  on  the  principal  sum  than  is  al- 
lowed by  law."  United  States  Mortgage  Go. 
T.  Sperry  (U.  S.)  26  Fed.  727,  730. 

*^U8ury"  Is  tbe  charging  of  unlawful  In- 
terest. Unless  there  Is  a  law  which  limits 
the  rate  of  Interest  to  be  charged,  there  can 
be  no  usury.  Newton  v.  Wilson,  81  Ark.  484, 
485;  Woodruff  t.  Hurson  (N.  Y.)  82  Barb. 
557,  559. 

"Usury"  may  be  defined  to  be  the  tak- 
ing of  more  for  the  use  of  money  than  Is 
authorized  by  law,  or  the  extortion  of  a  sum 
beyond  what  is  legal.  That  is  the  definition 
of  Mr.  Tyler,  the  leading  text-writer  on  this 
subject.  It  is  otherwise  defined  as  the  illegal 
profit  which  is  required  by  the  lender  of  a 
sum  of  money  from  the  borrower  for  its  use. 
New  England  Mortg.  Sec.  CSo.  y.  Gay  (U.  S.) 
83  Fed.  636,  640. 

"Usury"  is  the  reserving  and  taking,  or 
contracting  to  reserve  and  take,  either  di- 
rectly or  by  indirection,  a  greater  sum  for 
the  use  of  money  than  the  lawful  interest 
Civ.  Ck>de  Ga.  1805,  I  2877. 

Persons  incorporated  under  Rev.  St 
1866,  c  25,  for  the  transaction  of  lawful 
business,  have  no  authority  as  a  corporation 
to  charge  and  receive  Interest  on  loans  made 
by  them  to  exceed  the  maximum  rate  of  in- 
terest allowed  by  law;  and  all  loans  by 
such  corporation  for  Interest  in  excess  of  the 
legal  rates  are  affected  with  the  vice  of 
usury.  Lincoln  Bldg.  St  8av.  Ass'n  v.  Gra- 
ham, 7  Neb.  173»  17& 

If  a  loan  be  in  fact  the  consideration 
for  the  amount  of  compensation  taken,  if 
that  amount  be  in  part  the  consideration  for 
the  forbearance,  and  if  it  be  authorized  or 
sanctioned  by  the  principal,  if  the  whole 
amount  taken  and  reserved  exceed  the  law- 
ful rate.  It  is  usury,  whether  it  is  taken  for 
the  benefit  of  the  principal  or  of  the  agent 
Stein  V.  Swensen,  49  N.  W.  55,  57,  46  Miim. 
860,  24  Am.  St  Rep.  234. 

Acveemeat  aeeessary* 

To  constitute  "usury^  there  must  be  a 
corrupt  agreement  to  receive  more  than  the 
law  allows  by  way  of  Interest  Varlck  v. 
Grane^  4  N.  J.  Law  (8  H.  W.  Green)  128,  180. 

To  constitute  "usury"  there  must  be  a 
contract  between  the  lender  and  borrower  by 
which  the  lender  receives  or  reserves  a  great- 


er rate  of  interest  than  the  maximum  al' 
lowed  by  law.  Leonard  v.  Cox,  10  Neb.  541, 
7  N.  W.  289. 

There  can  be  no  usury  without  a  con- 
tract To  constitute  ••usury"  it  must  be 
shown  that  additional  Interest  was  paid  or 
reserved  In  pursuance  of  a  mutual  agreement 
Egbert  v.  Peters,  35  Minn.  312,  313,  29  N. 
W.  134;  Rosensteln  v.  Fox,  44  N.  B.  1027, 
1029, 150  N.  Y.  354  (citing  Morton  v.  Thurber, 
85  N.  Y.  551,  556). 

To  constitute  the  ofl^ense,  there  must  be 
an  agreement  that  he  who  has  the  use  of  the 
money  shall  pay  the  owner  of  It  more  than 
the  lawful  interest;  that  Is,  more  than  the 
law  demands  to  be  paid  for  money.  It  is 
entirely  immaterial  In  what  manner  or  form, 
or  under  what  pretense,  usury  Is  exacted  and 
paid.  The  contract  will  not  be  held  good 
merely  because  on  its  face  and  by  its  words 
it  is  free  from  taint,  if  it  be  substantially 
usurious.    Lee  v.  Peckham,  17  Wis.  383,  386. 

Where  by  the  contract  between  lender 
and  borrower  the  lender  receives  a  greater 
rate  of  Interest  than  the  maximum  allowed 
by  law,  suoh  contract  is  affected  with  the 
vice  of  usury,  and  It  makes  no  difference 
whether  the  usurious  interest  is  expressed 
In  terms  In  the  instrument  against  him  for 
the  payment  of  the  debt,  or  whether  it  is 
taken  as  a  bonus  or  procured  by  some  agree- 
ment shift  or  device  at  the  time  of  the  con- 
tract. Richards  v.  Kountze,  4  Neb.  200,  205: 
Lincoln  Bldg.  &  Sav.  Ass'n  v.  Graham,  7 
Neb.  173,  178. 

To  render  a  contract  usurious  the  con- 
tract Itself  must  be  tainted  with  the  offense. 
If  the  original  contract  does  not  provide  for 
a  higher  rate  of  Interest  than  the  law  au- 
thorizes, an  agreement  to  pay  Interest  on 
overdue  Interest  will  not  render  the  original 
contract  usurious.  Hager  v.  Blake^  16  Neb. 
12,  19  N.  W.  780. 

Oompomid  interest. 

Compound  Interest  is  not  usury.  Otis  v. 
Llndsey,  10  Me.  (1  Falrf .)  315,  316. 

An  agreement  to  pay  interest  on  interest 
which  has  become  due  does  not  constitute 
usury,  damp  v.  Bates,  11  Oonn.  487,  495; 
Hager  v.  Blake,  19  N.  W.  780,  16  Neb.  12. 

Gomp.  St.  1887,  c.  44,  |  1,  provides  that 
any  rate  of  interest  which  may  be  agreed 
upon,  not  exceeding  $10  per  year  upon  $100, 
shall  be  valid  upon  any  loan  or  forbearance 
of  money.  Where  the  Interest  provided  for 
in  a  promissory  note  is  the  maximum  rate 
allowed  by  law,  and  is  represented  by  cou- 
pons providing  that  the  interest  shall  be  al- 
lowed thereon  after  maturity  at  the  max- 
imum rate,  no  Interest  will  be  allowed  on 
such  coupons.  Mathews  T.  Toogood,  41  N. 
W.  130,  25  Neb.  99. 
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Oontraot  la  ezoeu  of  amount  loaaed.        i 

Where  a  note  and  mortgage  were  given ! 
for  the  sum  of  $445.15,  and  only  $380  re- 1 
ceived  by  the  testator,  the  defense  of  usury 
was  established.     Cattle  T.  Haddox,  16  N. 
W.  841,  14  Neb.  627.  I 

The  test  of  usury  In  a  contract  is  wheth- 1 
er  it  would,  if  performed,  result  in  securing 
a  greater  rate  of  profit  on  the  subject-matter 
than  is  allowed  by  law.  The  form  of  the 
agreement  Is  immaterial,  since  any  shift  or 
device  by  which  illegal  interest  is  arranged 
to  be  received  or  paid  is  usurious.  The  true 
construction  of  statutes  regulating  interest 
on  a  loan  or  forbearance  of  money,  goods, 
or  things  in  action  is  that  no  greater  rate  of 
compensation  than  that  prescribed  shall  be 
taken  upon  any  loan  or  forbearance  of  mon- 
ey, directly  or  indirectly,  by  way  of  loan  of 
property  or  in  any  other  manner,  no  matter 
how  disguised.  Where  a  party  executed  and 
delivered  12  notes,  each  for  a  certain  sum 
for  money  borrowed  at  the  time,  but  only 
received  the  amount  of  9  of  the  notes,  which 
were  secured  by  chattel  mortgage,  the  trans- 
action was  usurious.  Krelbohm  v.  Yancey, 
55  S.  W.  260,  266,  154  Mo.  67. 

Intent. 

To  constitute  usury  there  must  be  a 
usurious  or  corrupt  intent  Nourse  v.  Prime 
(N.  Y.)  7  Johns.  Ch.  69,  77;  Woodruff  v.  Hur- 
son  (N.  Y.)  32  Barb.  557,  559;  Rosenstein  r. 
Pox,  44  N.  B.  1027,  1029,  150  N.  Y.  354. 

Usury  is  a  matter  of  intention,  add  to 
avoid  a  contract  on  that  ground  it  must  ap- 
pear that  the  writer  knew  the  facts  and  act- 
ed with  a  view  of  evading  the  law.  Fay  v. 
Lovejoy,  20  Wis.  407. 

To  constitute  usury  there  must  be  a  cor- 
rupt and  willful  intent  to  violate  the  statute 
fixing  the  legal  rate  of  interest;  and  where 
on  a  loan  it  was  stipulated  that  the  bor- 
rower, in  addition  to  legal  interest,  should 
pay  all  taxes  and  assessments  which  might 
be  imposed  by  the  state  or  the  municipality 
on  the  principal  or  interest  of  the  debt, 
though  the  contract  might  be  regarded  aa  In 
itself  usurious,  yet  as  doubts  had  been  en- 
tertained as  to  its  being  so,  and  it  was  in 
evidence  that  the  parties  had  taken  the  ad- 
vice of  counsel  before  entering  Into  the  con- 
tract, and  had  therefore  manifestly  acted 
without  a  corrupt  and  willful  intent  to  vio- 
late the  statute,  but  under  a  mistake  of  law, 
It  was  held  that  the  lender  was  entitled  to  be 
relieved  against  the  consequences  of  the  stip- 
ulation. Mortimer's  Ex'rs  v.  Prltchard  (S. 
O.)  Bailey,  Bq.  505,  507. 

"It  is  well  settled  that  the  intention  to 
take  usury  must  have  been  in  the  full  con- 
templation of  the  parties;  not  of  one  party, 
but  of  both  parties,  to  the  transaction."  In 
Condlt  V.  Baldwin,  21  N.  Y.  219,  221,  78 
Am.  Dec.  187,  it  was  held  that  "it  is  the  es- 
sence of  a  usurious  transaction  that  there 


shall  be  an  unlawful  and  corrupt  Intent  on 
the  part  of  the  lender  to  take  illegal  inter- 
est, and  so  we  must  find  before  we  can  pro- 
nounce the  transaction  to  be  usurious.**  A 
mere  trifling  overcharge  of  Interest  in  a  build- 
ing and  loan  mortgage  by  calculating  the  In- 
terest for  five  days  longer  than  the  correct 
time  is  not  usurious,  where  the  parties  do  not 
intend  to  charge  usury.  Mutual  Ben.  Loan 
&  Building  Ck).  V.  Lynch,  67  N.  Y.  Supp.  6, 
9,  54  App.  Div.  559. 

In  construing  the  usury  laws,  the  uni- 
form construction  in  England  has  been,  and 
it  Is  equally  applicable  here,  that  to  consti- 
tute usury,  within  the  prohibitions  of  the 
law,  there  must  be  an  intention  knowingly  to 
contract  for  and  to  take  usurious  interest; 
for  if  neither  party  intend  it  and  act  bona  fide 
and  innocently,  the  law  will  not  infer  a  cor^ 
rapt  agreement  Where,  Indeed,  the  contract, 
upon  its  very  face,  Imports  usury,  as  by  an 
express  reservation  of  more  than  legal  in- 
terest, the  intent  is  apparent  There  is  no 
room  for  presumption.  Where  the  contract 
on  its  face  is  for  legal  interest  only,  there 
it  must  be  proved  that  there  was  some  cor- 
rupt agreement  or  device  or  shift  to  cover 
usury,  and  that  it  was  in  the  full  contempla- 
tion of  the  parties.  United  States  Bank  v. 
Waggoner,  84  U.  S.  (9  Pet)  878,  399,  9  L.  Bd. 
168. 

In  Garvin  v.  Unton,  62  Ark.  870,  35  S. 
W.  480,  87  S.  W.  569,  the  court  says:  *'Many 
authorities  hold  that  it  is  not  enough  that 
the  borrower  intended  to  make  a  usurious 
agreement,  but  the  intention  to  take  the 
usury  must  have  been  in  full  contemplation 
of  the  parties ;  not  of  one  party,  but  of  both, 
to  the  transaction.**  After  reviewing  the  au- 
thorities on  both  sides,  he  states  the  con- 
clusion of  the  court  to  be:  "According  to 
I  these  decisions  there  need  not  be,  under  our 
statute,  a  mutual  agreement  to  give  and 
receive  unlawful  interest  to  constitute  usury. 
If  it  be  actually  reserved,  taken,  or  secured, 
or  agreed  to  be  taken  or  reserved,  the  con- 
tract is  void  for  usury."  Brown  v.  Grundy 
(U.  S.)  Ill  Fed.  15,  17. 

Interest  in  advanoe. 

It  is  not  "usury"  for  a  lender,  charging 
the  highest  legal  rate  of  interest,  to  collect 
and  receive  the  first  year's  interest  in  ad- 
vance. Willett  Y.  Maxwell,  48  N.  B.  478, 
169  IlL  540. 

IfOan  or  forlioaranoe. 

As  an  absolute,  essential  element  to  con- 
stitute "usury,"  there  must  be  a  loan  or  for- 
bearance by  which  the  borrower  obtains  the 
use  of  money  from  the  lender  and  agrees  to 
repay  it,  together  with  more  than  10  per 
cent  interest.  Wagoner  v.  Landon,  96  N. 
W.  496,  497. 1  Neb.  (Unof .)  38. 

It  is  a  cardinal  principle  in  the  doctrine 
of  usury  that  to  constitute  usury  there  must 
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be  a  loan  or  a  good  consideration  for  tbe; 
forbearance  of  the  loan  in  contemplation  of 
the  parties.    It  must  be  an  original  contract 
Richards  ▼.  Konntze^  4  Neb.  200,  205. 

'*To  constitute  a  nsnrions  contract,  a 
loan,  either  express  or  implied,  is  necessary.** 
Dunkle  v.  Renick,  6  Ohio  8t  627,  684. 

To  constitute  '^sury,'*  there  must  either 
be  a  loan  and  a  taking  of  usurious  interest, 
or  the  taking  of  more  than  legal  interest  for 
the  forbearance  of  a  debt  or  sum  of  money 
due.  Hogg  ▼.  Ruffner,  06  U.  S.  (1  Black) 
115,  118,  17  L.  Ed.  3a 

If  a  loan  be  necessary  to  constitute  a 
usurious  contract,  it  is  not  necessary  to  the 
creation  of  a  loan  that  the  money  should  68 
paid  on  the  one  hand  and  received  on  the 
other,  for  the  circumstances  of  a  man's 
money  remaining  in  another's  hand  iif  conse- 
quence of  an  agreement  for  that  purpose  will 
constitute  a  loan.  Van  Schaick  t.  Bdwards 
(N.  Y.)  2  Johns.  Gas.  855,  864. 

It  is  not  necessary  that  the  money  should 
be  actually  advanced  to  constitute  the  of* 
fense  of  usury,  but  any  pretense  or  contriv- 
ance whatever  to  gain  more  than  legal  in- 
terest, where  it  is  the  intent  of  the  parties 
to  contract  for  a  loan,  will  make  the  contract 
usurious.  Wilkle  v.  Roosevelt  (N.  Y.)  8 
Johns.  Cas.  206,  2  Am.  Dec.  149. 

Money  paid  above  the  legal  rate  tor  the 
forbearance  of  an  existing  debt  is  usurious, 
as  well  as  money  thus  paid  at  the  time  of 
the  loss  or  the  creation  of  the  debt  Under 
this  definition  an  allowance  by  a  debtor  of  an  \ 
exorbitant  claim  for  damages  to  the  debtor's 
property,  or  the  purchase  by  the  debtor  of  the 
property  at  an  exorbitant  price  as  consider- 
ation of  an  extension  of  credit,  constitutes 
usury.  The  law  in  such  an  instance  will 
look  to  the  intent  of  the  transaction,  and 
will  not  be  governed  by  the  sham  and  pre- 
tense. Hathaway  v.  Hagan,  8  Atl.  678»  680, 
69  Vt  76. 

Two  things  are  necessary  to  constitute 
"usury**:  First,  a  loan;  secondly,  the  taking 
of  more  interest  than  the  law  allows.  Scott 
V.  Uoyd,  34  U.  8.  (9  Pet)  418,  9  L.  Bd.  178. 
Wherever  these  two  facts  are  shown  to  ex- 
ist, the  law  pronounces  the  intent  with  which 
they  were  done  to  he  corrupt  Reed  v.  Ooale^ 
4  Ind.  283,  28& 

Katitred  dalin. 

Where  the  original  consideration  of  a 
loan  is  forbearance,  and  wholly  free  from 
the  taint  of  usury,  it  vrill  not  be  invalidated 
by  a  subsequent  agreement  to  pay  usurious 
rates  after  the  debt  has  matured.  Dell  v.  Op- 
penheimer,  4  N.  W.  61«  9  Neb.  464. 

Bltarlas  in  profits* 

An  agreement  to  accept  a  share  of  the 
profits  of  an  ent^prise  in  lieu  of  interest, ! 


though  the  expected  compensation  would  ex- 
ceed the  statutory  rate,  is  not  usury.  Trmsk 
V.  Hazazer,  4  N.  Y.  Supp.  636,  638. 

Taklns  necessary. 

There  must  be  not  only  a  corrupt  agree- 
ment, but  an  actual  taking  under  such  agree- 
ment, or  there  is  no  usury.  Clark  v.  Badg- 
ley,  8  N.  J.  Law  (3  Halst)  233,  234. 

Under  the  act  of  1837,  making  the  ac- 
tual taking  of  usury  an  indictable  offense, 
but  not  a  mere  agreement  for  a  usurious  pre- 
mium to  be  paid  at  a  future  time,  the  crime 
is  not  consummated  until  the  usury  is  actual- 
ly received  by  the  usurer,  either  directly  or 
indirectly.  Henry  v.  Bank  of  Salina  (N.  Y.) 
5  Hill,  523,  62& 

UTENSIL 

See  ''Farming  Tools  and  UtensHs.** 

The  word  **utensil"  is  derived  from  the 
Latin  verb  ''utor,"  and  signiAes  an  instru- 
ment; that  which  is  used;  particularly  an 
instrument  or  vessel  used  In  a  kitchen,  or 
in  domestic  or  farming  business.  Elliott  v. 
Posten,  67  N.  0.  433,  434;  In  re  McManus' 
Estate,  26  Pac  413,  87  Gal.  292,  10  L.  R.  A. 
567,  22  Am.  St  Rep.  250;  In  re  Slade's  Es- 
tate, 65  Pac.  158,  159,  122  Cal.  434;  In  re 
Klemp*B  Estate,  50  Pac.  1062,  119  GaL  41* 
39  L.  R.  A.  340,  63  Am«  St  Rep.  69. 

UTILITY. 

"Utility,^*  within  the  meaning  of  the 
United  States  patent  law,  exists  if  a  com- 
bination is  new  and  the  machine  capable  ot 
being  beneficially  used  for  the  purpose  for 
which  it  was  designed.  Strobridge  v.  Lind- 
say (U.  S.)  2  Fed.  692,  695;  Seymour  v.  Os- 
borne, 78  U.  S.  (11  WalL)  616»  649,  20  L.  Ed. 
88. 

Utility  means  the  state  or  quality  of  be- 
ing useful:  usefulness;  production  of  good; 
advantageousness;  profitableness;  benefit; 
service;  profit;  avail.  In  a  labor  lien  act 
it  covers  all  the  things  to  which  definition 
applies.  Randolph  v.  Builders'  A  Painters' 
Supply  CJo.,  17  South.  721,  728,  106  Ala.  501. 

The  intent  indicated  by  the  Legislature 
as  to  the  word  "utility"  must  be  controlled 
and  limited  in  its  meaning  by  the  various 
objects  of  utility  specified  in  the  section. 
For  Instance,  a  porch  is  authorized.  Now,  it 
Is  not  contended  that  the  owners  of  lota  are 
confined  particularly  to  erections  called 
'•porches.**  Any  other  erection  of  a  similar 
nature  and  used  for  similar  purposes  would 
fall  vrithln  the  meaning  of  the  word  ''util- 
ity.** At  all  events,  the  erection  must  bear  a 
nearer  relation  to  a  porch  than  the  flight 
of  steps  described  In  the  special  verdict 
The  objects  of  utility  authorized  by  the  law 
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are  snch,  and  such  only,  as  may  contribute 
to  the  conTenience,  comfort,  or  health  of 
owners  of  lots,  provided  they  do  not  annoy 
the  public  or  mar  the  beauty  of  the  city. 
People  T.  Carpenter,  1  Mich.  (Manning)  273, 
283. 

UTMOST  CARE. 

The  term  "utmost"  conveys  a  stronger 
and  more  significant  meaning  than  the  word 
"extreme,"  so  that  its  use  in  the  place  of 
"extreme**  in  defining  the  care  which  a  rail- 
road company  must  exercise  in  relation  to 
its  passengers  is  erroneous.  East  Tennessee, 
v.  &  G.  Ry.  Oo.  T.  Miller,  22  S.  B.  660,  661,  95 
Ga.  73a 

"Utmost  care"  means  all  the  care  and 
diligence  possible  in  the  nature  of  the  case. 
Houston  &  T.  O.  R.  Co.  v.  George  (Tex.)  60 
S.  W.  313,  314. 

The  utmost  care  which  It  Is  said  that  a 
carrier  is  bound  to  exercise  for  the  safety 
of  passengers  cannot  always  be  defined,  as 
it  must  be  judged  "by  the  nature  of  the  work 
to  be  done,  the  instruments  to  be  used,  the 
hazard  and  danger  to  life  and  limb  from  the 
character  of  the  service  to  be  performed  by 
the  can-ier.  Its  meaning  in  each  specific  In- 
stance must  be  determined  in  view  of  the  pe- 
culiar circumstances  of  the  case."  Carter  v. 
Kansas  City  Cable  Ry.  Oo.  (U.  S.)  42  Fed.  37, 
38. 

The  phrase  "utmost  degree  of  care  and 
prudence"  is  held  to  be  a  sufladently  accu- 
rate expression  of  the  duty  of  a  common  car- 
rier to  exercise  care  for  the  safety  of  Its  pas- 
sengers; the  court  remarking,  In  comparing 
this  phrase  with  the  expression  "as  far  as 
human  foresight  and  care  can  reasonably 
go,"  very  commonly  used  and  approved,  says 
the  meaning,  whether  of  one  formula  or  an- 
other, Is  that  the  carrier  is  legally  bound  to 
exercise  the  greatest,  highest,  utmost  skill 
and  foresight  that  human  experience  and  ob- 
servation and  the  known  laws  of  nature  sug- 
gest as  conducive  to  the  passenger's  safety, 
and  capable  of  being  put  Into  practice,  or 
such  active,  solicitous  care,  skill,  and  fore- 
sight as  intelligent,  suitably  trained,  and 
very  cautious  persons  would  be  expected  to 
exercise  for  their  own  personal  protection  in 
the  same  business  and  surroundings  and 
with  the  same  instrumentalities  required  and 
employed.  Illinois  Cent  R.  Co.  v.  Kuhn,  64 
S.  W.  202,  207,  107  Tenn.  106. 

"The  utmost  prudence  and  care,"  as 
used  in  a  statement  of  the  rule  that  the  law 
Imposes  on  the  carrier  of  passengers  for  hire 
the  utmost  prudence  and  care  for  the  safety 
of  the  passengers,  means  that  they  must 
exercise  the  prudence,  skill,  and  care  of  a 
prudent  person  engaged  in  the  same  pursuit; 
but  it  does  not  mean  that  they  must  at  their 
peril,  adopt  every  precaution  which  might 


by  possibility  prevent  accident  or  injury,  for 
that  would  be  impractical,  and  would  impose 
obligations  about  things  that  could  not  be 
foreseen,  and  could  not,  therefore,  be  guard- 
ed against.  Kennon  v.  Gilmer,  5  Pac.  8i7, 
854,  5  Mont.  257,  51  Am.  Rep.  45. 

In  a  charge  that  a  steamboat  company 
was  required  to  use  the  utmost  care  in  the 
use  of  all  reasonable  and  proper  means,  with 
regard  to  the  equipment  and  machinery  of 
the  steamboat,  to  prevent  the  escape  of  cin- 
ders and  sparks,  the  use  of  the  word  "ut' 
most,"  If  intended  to  convey  the  idea  that 
more  than  reasonable  care,  under  all  the  cir- 
cumstances, would  be  used,  was  error.  But 
this  court  has  said  that  this  language  may 
mean  no  more  than  saying  that  the  defend- 
ant should  have  used  reasonable  care. 
Whether  **utmost  care"  means  "reasonable 
care"  depends  upon  the  nature  of  the  subject- 
matter  referred  to.  If  the  subject-matter 
spoken  of  was  the  care  necessary  to  be  used 
in  carrying  fire  about  a  powdermlll,  there 
certainly  could  be  no  error  in  saying  that  the 
utmost  care  should  be  used,  as  nothing  less 
than  that  would  be  reasonable  care.  So 
there  might  be  circumstances  attending  the 
running  of  a  steamboat  In  a  narrow  river, 
when  the  shores  are  covered  with  combusti- 
ble materials.  In  a  very  dry  time,  when  the 
wind  was  blowing  from  the  steamer  directly 
upon  such  combustible  matter,  and  which 
would  be  very  likely  to  ignite  if  sparks  were 
permitted  to  escape  from  the  smokestack  of 
the  boat.  In  such  case  the  utmost  care  to 
prevent  the  escape  of  such  sparks  would 
probably  be  no  more  than  reasonable  care. 
Atkinson  v.  Goodrich  Transp.  Co.,  31  N.  W. 
164,  166,  69  Wis.  6. 

The  "utmost  care  and  diligence"  which 
a  carrier  of  passengers  is  required  to  exer- 
cise in  providing  against  those  injuries  which 
can  be  avoided  by  human  foresight  does  not 
"mean  the  utmost  care  and  diligence  which 
men  are  capable  of  exercising,  but  means  the 
utmost  care  consistent  with  the  nature  of 
the  carrier's  undertaking  and  with  a  due 
regard  for  all  the  other  matters  which  ought 
to  be  considered  in  conducting  the  business. 
Among  these  are  the  speed  which  Is  desira- 
ble, the  price  which  passengers  can  afford 
to  pay,  the  necessary  cost  of  different  de- 
vices and  provisions  for  safety,  and  the  rel- 
ative risk  of  injury  from  different  possible 
causes  of  it.  The  degree  of  care  to  be  used 
is  the  highest;  that  Is,  In  reference  to  each 
particular.  It  Is  the  highest  which  can  be  ex- 
ercised In  that  particular  with  a  reasonable 
regard  to  the  nature  of  the  undertaking  and 
the  requirements  of  the  business  in  all  other 
particulars."  Dodge  v.  Boston  &  B.  8.  S. 
Ck>.,  19  N.  E.  373,  377,  148  Mass.  207,  2  Ll  R. 
A.  83,  12  Am.  St  Rep.  541. 

The  term  "utmost  care  and  diligence" 
means  all  the  care  and  diligence  possible  in 
the  nature  of  the  case,  and  is  equivalent  to 
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"against  which  human  care  and  foresight 
could  not  guard,"  as  used  in  an  instruction 
In  dn  action  for  injuries  from  derailment  of 
a  car,  that  if  the  Jury  should  find  that  the 
injury  in  question  was  the  result  of  an  acci- 
dent or  act  against  which  human  care  and 
foresight  could  not  guard,  and  was  not  the 
result  of  negligence  in  any  degree  on  the  part 
of  defendants,  then  plaintiff  was  not  entitled 
to  recover.  Baltimore  &  O.  R.  Co.  v.  Worth- 
ington,  21  Md.  275,  288,  83  Am.  Dec.  578. 

The  words  "utmost  care**  are  substan- 
tially synonymous  with  "highest  degree  of 
care,"  and  therefore,  in  an  action  by  a  pas- 
senger for  injuries  owing  to  the  alleged  neg- 
ligence of  the  carrier,  an  instruction  that  the 
carrier  was  required  to  exercise  the  highest 
degree  of  care  in  transporting  passengers 
sufficiently  declares  the  law  as  stated  in  GiT. 
Code,  S  2100,  proTlding  that  a  carrier  of  pas- 
sengers must  use  the  utmost  care  and  dili- 
gence for  their  safe  carriage.  Osgood  v.  Los 
Angeles  Traction  Co.,  70  Pac.  160,  170,  137 
Cal.  280,  92  Am.  St.  Rep.  171. 

"Utmost  care"  means  the  greatest  care, 
and  falls  short  of  the  expression  '^possible 
care"  in  this:  that  it  is  understood  to  apply 
to  the  surroundings  as  matters  then  stood  or 
could  be  foreseen.  International  &  G.  N.  Ry. 
Co.  T.  Welch,  24  S.  W.  800,  891,  86  Tex.  203, 
40  Am.  St  Rep.  829.  A  carrier  of  passen- 
gers, though  not  an  insurer,  is  bound  to  ex- 
ercise such  a  high  degree  of  prudence  as 
would  be  exorcised  by  a  cautious  and  pru- 
dent man  under  the  same  circumstances,  and 
use  the  utmost  care  In  proriding  for  their 
safety.  Gulf.  C.  &  S.  F.  Ry.  Co.  y.  Brown, 
40  S.  W.  608,  614,  16  Tex.  Ciy.  App.  98. 

The  term  "utmost  care"  is  defined  to 
mean  all  the  care  and  diligence  possible  in 
the  nature  of  the  case.  A  carrier  is  bound  to 
use  the  utmost  care,  as  so  defined,  to  pro- 
Ylde  for  the  safety  of  passengers.  Dilling- 
ham V.  Wood,  27  S.  W.  1074,  1076,  8  Tex. 
Ciy.  App.  71. 

In  holding  that  the  use  of  the  words  "the 
utmost  care  and  diligence"  was  properly 
used  to  characterize  the  care  and  diligence 
required  of  a  street  railway  company  toward 
its  passengers,  the  court  say  that  the  ex- 
pression is  used  to  measure  the  care  and 
diligence  which  a  prudent  man  would  exert 
in  that  business  under  like  circumstances. 
Heucke  v.  MUwaukee  City  By.  Co.»  84  N.  W. 
243,  245,  69  Wis.  401. 


UHER. 

"To  utter  and  publish  a  forged  instru- 
ment is  to  declare  and  assert  directly  or  in- 
directly by  words  or  actions  that  it  is  good." 
Hull  V.  Maliory,  14  N.  W.  374,  66  Wis.  866 


People  T.  Brigham,  2  BClch.  660,  664;  People 
V.  Caton,  25  Mich.  888,  392;  State  ▼.  Homer, 
48  Mo.  520,  522;  People  v.  Rathbun  (N.  Y.) 
21  Wend.  509,  521;  Lindsey  v.  State.  88  Ohio 
St.  507,  511;  Commonwealth  v.  Searle  (Pa.) 
2  Bin.  832,  339,  4  Am.  Dec.  446;  Elsey  ▼. 
State,  2  S.  W.  337,  338,  47  Ark.  572;  United 
States  Y.  Mitchell  (U.  S.)  26  Fed.  Cas.  1276. 

"Uttering  and  publishing,"  as  used  with 
relation  to  forgery,  means  any  disposal  or 
negotiation  of  a  forged  instrument  to  another 
person.  People  v.  Rathbun  (N.  T.)  21  Wend. 
509,  526. 

"Utter,"  as  used  in  relation  to  forgery, 

is  a  declaration  that  a  forged  instrument  is 

^  good,  or  an  offer  to  pass  it  as  good.    To 

i  merely  show  it  without  an  offer  to  pass  it, 

j  or  depositing  it  for  safe-keeping,  is  not  an 

uttering;  there  must  be  an  intention  to  pass 

it  as  good.    United  States  ▼.  Mitchell  (U.  S.) 

26  Fed.  Cas.  1276. 

Simply  showing  a  forged  instrument, 
without  an  offer  to  pass  it,  is  not  uttering. 
The  fact  that  a  check  payable  to  the  order  of 
■  a  party  was  not  indorsed  does  not  prevent 
I  the  uttering  of  the  same,  where  the  check, 
and  not  the  indorsement,  is  alleged  to  be 
forged,  and  in  such  case  an  attempt  to  pass 
it  is  sufficient  to  constitute  the  offense. 
Smith  ▼.  State,  20  Neb.  284,  287,  29  N.  W. 
923,  925,  67  Am.  Rep.  832. 

To  constitute  an  uttering  and  publishing 
of  a  forged  instrument  there  must  be  a  rep- 
resentation of  its  genuineness;  but  such  rep- 
resentation need  not  be  made  by  express 
words.  It  may  be  indirectly  made,  and  be 
evidenced  by  the  action  and  conduct  of  the 
party.  3  Greenl.  Ev.  {  110;  Commonwealth 
V.  Searle  (Pa.)  2  Bin.  339,  4  Am.  Dec.  446. 
Where  the  holder  of  forged  notes,  without 
expressly  stating  that  they  were  signed  by 
the  one  whose  name  was  written  thereon  as 
maker,  offered  to  sell  them  for  value  and 
actually  effected  a  sale,  the  purchaser  sup* 
posing  that  they  were  genuine,  and  such 
holder  knew  the  purchase  was  being  made  in 
that  belief,  he  by  such  conduct  induced  that 
belief  and  intended  to  induce  it,  and  by  so 
offering  them  for  sale  and  selling  them  he 
represented  them  to  be  genuine.  State  v. 
Calkins,  84  N.  W.  777,  778,  73  Iowa,  12a 

The  uttering  of  false,  forged,  or  counter- 
feited paper  with  intent  to  defraud  the  Unit- 
ed States  is  in  contemplation  of  law  the  dis- 
posing of  it  by  way  of  trade;  the  selling  or 
vending  of  it  United  States  v.  Font  (U.  S.) 
123  Fed.  626,  62& 

The  words  "utter  and  publish,"  as  used 
In  Acts  1736,  p.  7,  punishing  forgery,  are 
not  satisfied  by  the  words  "did  dispose  and 
put  away,"  the  words  in  the  act  being  more 

(quoting  Whart  Am.  Cr.  Law,  339);    State ,  general  and  comprehensive.    State  v.  Petty 

V.  Calkins,  84  N.  W.  777,  778,  78  Iowa,  128; '  (S.  C.)  Harp.  59. 
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Intent  and  knowledc^t 

To  constltate  the  offense  of  atterlng  and 
publishing  a  forged  writing  it  is  necessary 
that  there  be  an  intent  to  defraud,  and  that 
there  should  be  a  knowledge  of  the  falsity 
of  the  document  Elsey  y.  State,  2  &  W. 
887-339,  47  Ark.  572. 

The  deceitful  and  fraudulent  intent  is 
the  essence  of  the  offense  of  uttering  a  forged 
Instrument.  State  ▼.  Redstrake,  89  N.  J. 
Law  (40  Vroom)  865,  368»  869. 

To  constitute  a  felonious  uttering  of  a 
coimterfelt  note,  It  must  not  only  be  put 
away  as  true,  but  it  must  be  innocently  tak- 
en. People  T.  Rathbun  (N.  Y.)  21  Wend.  509, 
521. 

The  crime  of  uttering  a  forced  writing 
includes  the  uttering  of  a  writing  not  gen- 
uine, but  purporting  to  be  genuine,  even 
though  there  was  no  Intent  to  defraud  when 
the  writing  was  fabricated.  Bx  parte  Finley, 
5  Paa  222,  66  Gal.  262. 

DeliTery  and  receipt. 

The  offense  of  uttering  a  forged  tnstni- 
ment  Is  not  complete  until  the  paper  comes 
into  the  hands  of  some  one  other  than  the 
accused.  Lindsey  y.  State,  88  Ohio  St  607, 
511;  Jessup  y.  State,  68  S.  W.  988,  989,  44 
Tex.  Gr.  R.  83. 

The  word  "uttering,"  used  of  notes,  in- 
cludes any  delivery  of  a  note  to  another  for 
value  with  Intent  that  it  shall  be  put  into 
circulation  as  money.  United  States  v.  Nel- 
son (U.  S.)  27  Fed.  Gas.  80,  82. 

To  constitute  an  uttering  it  is  not  neces- 
sary that  the  forged  instrument  should  have 
been  actually  received  as  genuine  by  the  par- 
ty upon  whom  the  attempt  to  defraud  is 
made.  A  receipt  may  be  uttered  by  the  mere 
exhibition  of  it  to  one  with  whom  the  party  is 
claiming  credit  for  it,  though  he  refuses  to 
part  with  the  possession.  People  y.  Gaton,  25 
Mich.  888,  892;  Bls^  v.  State,  2  S.  W.  837, 
338,  47  Ark.  672;  Smith  v.  State,  29  N.  W. 
923,  925,  20  Neb.  284,  67  Am.  Rep.  832. 

If  a  person  offers  another  a  thing — as, 
for  instance,  a  forged  instrument  or  a  piece 
of  counterfeit  coin  which  he  Intends  to  pass 
as  good — that  is  an  uttering,  whether  the 
thing  offered  be  accepted  or  not;  and  it  is 
said  that  the  offer  need  not  go  so  far  as  to  be 
in  law  a  tender.  State  v.  Horner,  48  Ma  620, 
522. 

Forgery  dietlnsniel&ed* 

See  "Forgery." 

Pass  dUtingnished* 

In  illustrating  the  difference  between  the 
words  "uttered  and  published"  and  the  word 
"passed,"  Chief  Justice  Tilghman  says:  "To 
utter  and  publish  is  to  declare  or  assert  di- 


rectly or  Indirectly,  by  words  or  actions,  that 
a  note  is  good.  To  offer  it  in  payment  would 
be  an  uttering  or  publishing;  but  it  is  not 
passed  until  it  is  received  by  the  person  to 
whom  it  is  offered."  To  the  same  effect  is 
the  opinion  of  Mr.  Justice  Baldwin  in  the 
case  of  United  States  v.  Mitchell  (U.  S.)  26 
Fed.  Gas.  127a  The  learned  Judge,  in  his 
charge  to  the  jury  in  that  case,  remarked  as 
follows:  "The  passing  or  delivering  a  paper 
is  putting  it  off  or  giving  it  in  payment  or 
exchange;  uttering  it  is  a  declaration  that  the 
note  or  order  is  good.  To  merely  show  it, 
without  an  offer  to  pass  it,  or  depositing  it 
for  safe-keeping,  is  not  an  uttering;  there 
must  be  an  intent  to  pass  it  as  good."  People 
v.  Brigham,  2  Mich.  550,  553;  Gommonwealth 
V.  Searle  (Pa.)  2  Bin.  332,  839,  4  Aul  Dea 
446. 

Bringing  aotion  on. 

The  bringing  of  a  suit  upon  a  forged  pa- 
pa for  the  purpose  of  recovering  the  money 
purporting  to  be  due  by  such  paper  is  in  law 
an  uttering  of  the  same  as  true.  Ghahoon  v. 
Gommonwealth  (Va.)  20  Orat  733,  795;  Blsey 
y.  State,  2  S.  W.  337-^839,  47  Ark.  572. 

BCalUns. 

If  a  forged  Instrument  be  sent  by  mail 
for  the  purpose  of  being  used  at  the  point  to 
which  it  is  addressed,  the  crime  is  not  con- 
summated until  it  is  received  by  the  person 
to  whom  It  is  to  be  delivered.  Lindsey  v. 
State,  88  Ohio  St  507,  611;  State  y.  Hudson, 
82  Pac.  413,  414,  18  Mont  112;  Jessup  y. 
State,  68  S.  W.  988,  989,  44  Tex.  Gr.  R.  88. 
Gontra,  see  United  States  v.  Plympton  (U.  B.) 
27  Fed.  Gas.  57a 

BeoordinK« 

The  word  "utter,"  used  in  reference  to 
the  uttering  of  a  forgery,  was  held  to  be  sat- 
isfied by  putting  a  forged  mortgage  on  rec- 
ord, or  by  collecting  money  upon  it  and  in- 
dorsing the  payments  thereon,  whether  the 
instrument  was  produced  at  the  time  of  the 
payment  or  not  Perkins  y.  People,  27  Mich. 
886,889. 

Gausing  a  forged  deed  to  be  recorded  In 
the  office  of  the  county  clerk  as  genuine  and 
true  is  an  "uttering  and  publishing,"  within 
the  meaning  of  those  tdrms  as  used  in  the 
statute  imposing  a  penalty  for  having  utter- 
ed and  published  a  forged  instrument.  Paige 
y.  People  (N.  Y.)  8  Abb.  Dec.  439,  446;  Elsey 
y.  State,  2  a  W.  837-339,  47  Ark.  572. 

Pnblieli  eynonymons. 

The  word  "utter,"  as  employed  in  Gen. 
St  c.  29,  art  9,  %  5,  providing  for  the  punish- 
ment of  any  person  who  shall  knowingly  utter 
or  publish  any  forged  or  counterfeited  instru- 
ment, is  used  in  the  same  meaning  as  "pub- 
lished." Johnson  v.  Gommonwealth,  90  Ky. 
488,  14  S.  W.  492. 
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ITTTEBEB  OF  COUHTEBFEIT* 

Bee    **Ck)minon    Utterer    of   Counterfeit 
Coin." 

UTTERLY  DESERT. 

"Utterly  deserted."  as  used  in  St  1838, 
c  126,  enacting  tbat  a  divorce  from  ttie  bond 
of  matrimony  may  be  decreed  in  favor  of 
either  party  wbom  the  other  shall  have  will- 
fully and  utterly  deserted  for  the  term  of 
flye  years  consecutively,  does  not  include 
an  instance  where  a  husband  so  abuses  his 
wife  that  she  has  justifiable  cause  to  leave 
him,  and  does  leave  him  for  such  cause,  and 
does  not  return,  nor  offer  to  return,  to  him, 
and  he  for  five  consecutive  years  next  after 
her  departure  wholly  neglects  to  provide  for 
her  maintenance,  and  does  not  seett  to  live 
with  her.  Pidge  v.  Pidge,  44  Mass.  (3  Mete.) 
257,   258. 

*'Utter  desertion,**  as  used  in  a  statute 
maldng  utter  desertion  a  ground  for  divorce, 
means  an  abandonment  of  all  marital  obliga- 


tions.   Stewart  v.  Stewart,  7  AiL  473,  474,  78 
Me.  548,  57  Am.  Rep.  822. 

UTTERLY  LOST. 

"Utterly  lost,"  in  marine  policies,  is  in- 
tended to  distinguish  a  loss  where  the  ves- 
sel is  technically  lost,  as  in  the  case  of  an 
abandonment,  and  requires  that  the  ship 
shall  be  in  fact  a  total  loss;  and  she  cannot 
be  totally  lost  merely  because  it  may  cost 
more  than  she  la  worth  to  repair  her.  In- 
surance Oo.  of  Pennsylvania  v.  Duval  (Pa.) 
8  Serg.  A  R.  138;  Delaware  Mut.  Safety  Ins. 
Oo.  T.  Gossler,  96  U.  8.  645,  656,  24  L.  Ed. 
868. 

UTTERLY  VOID. 

"Utterly  void,"  as  used  In  Rev.  St  1833. 
declaring  conveyances  by  debtors  in  fraud 
of  creditors  utterly  void,  does  not  mean  that 
they  are  mere  nullities,  void  to  all  intents 
and  purposes,  but  simply  voidable.  Fox  t. 
WilUs,  1  Mich.  (Man.)  821,  825. 
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V.  L  0.  L 

]>tten  are  habitually  used  as  an  ah- 
breTlation  for  words.  For  instance,  the  let- 
ters "U.  S."  are  universally  understood  to 
stand  for  the  United  States,  and  **Ky."  for 
Kentucky;  and  in  the  same  way  in  a  bail 
bond  the  letters  "V.  L.  O.  L."  describe  the 
offense  of  viola  ting  local  option  law,  and 
sufficiently  describe  the  same.  Allen  v.  Com- 
monwealth, 73  S.  W.  1027,  1028,  24  Ky.  Law 
Rep.  2267* 

v.-vs. 

Where  names  of  persons  are  separated 
by  the  abbreviation  "v."  or  "vs.,"  the  name 
or  names  preceding  such  abbreviation  and 
the  name  or  names  following  it  are  as  cer- 
tainly designated  plaintiff  or  plaintiffs  and 
defendant  or  defendants,  respectively,  as  If 
these  words  were  written  in  their  appropriate 
places.  City  of  Lead  v.  Klatt;  76  N.  W.  806, 
11  S.  D.  100. 

It  was  argued  in  support  of  a  demurrer  to 
a  plea  in  abatement  that  the  plea  was  not 
wholly  in  the  English  language;  that  "vs." 
stands  for  **versus,"  and  that  "versus"  is 
not  an  English  word;  that  the  plea  should 
have  been  entitled  "Smith  against  Butler." 
But  "vs."  and  "versus"  have  been  too  long 
used  in  legal  practice,  and  their  meaning  is 
too  well  understood,  to  be  open  to  the  ob- 
jection stated.  They  have,  in  fact,  become 
ingrafted  upon  the  English  language,  at  least 
so  far  as  they  are  used  in  this  country  in 
legal  proceedings.  Their  meaning  is  well 
understood,  and  their  use  quite  as  appropri- 
ate as  the  word  "against"  could  be.  Smith 
v.  Butter.  26  N.  H.  (5  Fost)  621,  622. 

VACANCY-VACANT-VACATE. 

Vacancy  is  the  state  of  being  empty  or 
unfilled.  State  v.  Askew,  2  &  W.  340,  361, 
48  Ark.  82. 

The  word  "vacant"  primarily  signifies 
"deprived  of  contents;  empty;  not  filled;  as 
a  vacant  room.  A  thing  is  vacant  when 
there  is  nothing  in  it"  Norman  v.  Missouri 
Town  Mut  Fire  Ins.  Co.,  74  Mo.  App.  466, 
460  (quoting  Webst  Diet). 

VACANCY  —  VACAirr  —  VACATE    (Of 
Buildlns). 

The  words  "vacant  and  unoccupied,"  in 
a  policy  of  insurance,  should  be  construed 
in  view  of  the  uses  and  purposes  to  which 
the  building  Is  adapted.  Their  meaning 
when  used  in  a  policy  on  a  dwelling  is  not 
the  same  as  when  used  in  a  contract  of  In- 


surance on  a  storey  a  Uvery  stable,  or  a 
school  building.  It  will  hardly  be  contended 
that  a  policy  on  a  school  building  is  not  in 
force  during  that  period.  Bach  case  must 
be  determined  on  its  own  particular  facts. 
German  Ins.  Co.  v,  Davis,  60  N.  W.  608,  700, 
40  Neb.  700. 

A  building  containing  furniture  and  fix- 
tures, and  in  which  a  person  slept  part  of  the 
time,  and  containing  stove,  chairs,  and  other 
furniture  suitable  for  a  saloon,  and  also  a 
small  stock  of  liquors  in  kegs  and  bottles,  is 
not  "vacant,  unoccupied,  or  not  in  use,"  with- 
in a  policy  of  insurance  against  fire,  exempt- 
ing the  insurer  from  liability  if  the  building 
should  be  vacant,  etc.,  at  the  time  of  the 
fire.  Stensgaard  v.  National  Fire  Ins.  Co., 
80  N.  W.  468,  36  Minn.  181. 

A  condition  of  a  contract  of  fire  insur- 
ance, that  the  policy  should  be  void  if  the 
building  should  be  occupied  or  used  so  as 
to  increase  the  risk  or  become  vacant  or 
unoccupied  for  a  period  of  more  than  10 
days,  or  the  risk  be  increased  by  any  means 
whatever,  intends  such  a  desertion  of  the 
premises  and  removal  from  them  as  would 
materially  increase  the  risk.  Moore  v. 
Phoenix  Fire  Ins.  Co.,  6  Atl.  27,  30,  64  N.  H. 
140,  10  Am.  St  Rep.  884. 

Dwellliis  hovse* 

A  building  in  which  the  late  occupants 
have  left  a  part  of  their  furniture  after  thej 
are  sleeping  and  taking  their  meals  in  an- 
other house  is  "vacant,"  though  the  key  has 
not  been  surrendered  to  the  landlord,  within 
the  meaning  of  an  insurance  policy  provid- 
ing that  it  shall  be  void  if  the  premises  be- 
come vacant  or  unoccupied.  Corrigan  v. 
Connecticut  Fire  Ins.  Co.,  122  Mass.  208» 
300. 

A  policy  of  insurance  on  dwelling  houses 
and  a  house  to  let  which  stood  close  by  pro- 
vided that  if  the  premises  should  become 
vacant  or  unoccupied  the  policy  should  cease. 
The  insurance  was  for  several  terms,  but  the 
consideration  paid  was  a  gross  sum.  The 
buildings  were  destroyed  when  the  dwelling 
house  alone  was  occupied.  It  is  held  that 
the  contract  was  indivisible,  and  that  the 
premises  were  not  "vacant,"  within  the  pol- 
icy, so  as  to  discharge  the  company  from  li- 
ability for  loss  of  the  other  house.  Mc- 
Queeny  v.  Phoenix  Ins.  Co.,  62  Ark.  267,  12 
S.  W.  488,  6  L.  B.  A.  744^  20  Am.  St  Bep. 
170. 

Same— Olumse  of  teaaats. 

Where  a  policy  on  a  tenement  house 
provided  that  if  it  should  be  vacant  or  unoo 
cupied  without  notice  to  or  consent  of  the 
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company  In  writing  the  policy  should  be  void, 
the  term  ''racanf  *  In  the  clause  should  not 
be  strictly  construed,  but  should  be  con- 
strued In  conformity  with  the  character  of 
the  property  Insured,  and  therefore  where  a 
tenant  kept  possession  after  the  expiration 
of  his  tenancy  until  a  Friday  eyenlng,  and 
the  new  tenant  took  possession  the  next 
morning,  but  was  imable  to  entirely  move 
into  the  house  on  that  day,  and  on  Tuesday, 
before  the  Incoming  tenant  had  succeeded  In 
moving  Into  the  property,  It  was  destroyed 
by  fire,  the  house  was  not  "vacant  aiid  un- 
occupied," within  the  condition  of  the  policy. 
Home  Ins.  Co.  of  New  York  v.  Mendenhall, 
45  N.  B.  1078»  1081,  164  111.  458,  S6  L.  B.  A. 
874. 

"Vacant  or  unoccupied,**  as  used  in  an 
insurance  policy  conditioned  against  the 
premises  becoming  vacant  or  unoccupied,  in- 
cludes an  Instance  where  a  tenant  moves 
out,  after  which  one  who  had  previously  en- 
gaged the  house  made  some  repairs  and  kept 
two  or  three  planes  in  the  house  and  put  hay 
in  the  stable,  and  burled  some  potatoes  on 
the  premises,  intending  to  move  In  on  a 
certain  date,  before  which  a  fire  burning 
such  house  occurred.  Continental  Ins.  Co. 
of  New  York  City  v.  Kyle,  24  N.  B.  727,  729, 
124  Ind.  132,  0  L.  B.  A.  81,  19  Am.  St  Rep. 
77. 

A  dwelling  does  not  become  "vacant,** 
within  the  meaning  of  a  fire  Insurance  pol- 
icy providing  that  it  should  be  void  unless 
consent  In  writing  was  Indorsed  thereon  by 
him,  or  on  behalf  of  the  Insurer,  if  the  build- 
ing insured  be  or  become  vacant  or  unoc- 
cupied for  the  purpose  indicated  in  the  con- 
tract, where  the  owner  of  such  dwelling, 
after  a  tenant  has  vacated  the  premises, 
moves  his  furniture  Into  and  cleans  up  the 
house  with  an  intention  of  making  it  his 
residence,  and  during  that  time  does  not  ac- 
tually occupy  it  at  night  subsequently  leaves 
it  temporarily  on  business,  and  puts  a  party 
in  i)osses8lon  until  his  return.  Shackelton  v. 
Sun  Fire  Office,  21  N.  W.  348,  344,  55  Mich. 
288,  54  Am.  Rep.  879. 

A  house  vacated  by  the  tenant  which  Is 
taken  possession  of  the  next  day  by  the  own- 
er, intending  to  keep  it  himself,  and  who  has 
papered,  painted,  and  moved  his  furniture 
into  the  same,  and  keeps  his  employes  in 
and  about  the  house  from  6  in  the  morning 
till  7  or  8  in  the  evening  preparing  it  for 
occupancy,  and  which  is  destroyed  by  Are 
the  day  before  he  expected  to  move  into  the 
same.  Is  not  "vacant  or  unoccupied,"  within 
the  meaning  of  a  policy  declaring  that  the  in- 
surer shall  not  be  liable  for  loss  occurring 
where  the  insured  property  is  vacant  or  un- 
occupied. Bddy  V.  Hawkeye  Ins.  Co.,  80 
N.  W.  80a  811,  70  Iowa,  472,  69  Am.  Rep. 
444. 

"Vacant  or  nnoccupied,'*  as  used  In  a 
Are  policy  conditioned  that  it  shall  be  void 


if  the  pr^nises  become  vacant  or  nnoccnpied, 
has  no  definite  signification  applicable  to  all 
circumstances.  Under  certain  circumstances 
premises  may  be  vacant  or  unoccupied,  and 
when,  under  other  circumstances,  premises 
in  like  situations  may  not  be  so.  Thus,  if 
one  Insures  his  dwelling  house  described  in 
the  policy  as  occupied  as  his  residence,  and 
he  moves  out  of  it,  leaving  no  person  in  the 
occupation  thereof,  it  thereby  becomes  va- 
cant or  unoccupied.  But  if  he  Insured  it  as 
a  tenement  house,  or  as  occupied  by  a  ten- 
ant it  may  be  fairly  presumed  that  the  par- 
ties to  the  contract  of  insurance  contemplat- 
ed that  the  tenant  was  liable  to  leave  the 
premises,  and  that  more  or  less  time  might 
elapse  before  the  owner  could  procure  an- 
other tenant  to  occupy  them,  and  hence  that 
the  parties  did  not  understand  that  the  house 
should  be  considered  vacant  immediately  on 
tenants  leaving  it  Hotchklss  v.  Phoenix  Ins. 
Co.,  44  N.  W.  1106,  1107,  76  Wis.  269.  20 
Am.  St  Rep.  69  (citing  Lockwood  v.  Middle- 
sex Mut  Assur.  Co.,  47  Conn.  558,  561 ;  Whit- 
ney V.  Black  River  Ins.  Co.  [N.  Y.]  9  Hun, 
89;  1  Wood,  Ins.  $  91,  pp.  208,  210). 

A  house  which  a  tenant  is  notified  to 
leave,  and  which  he  does  leave  some  two 
days  before  a  fire  burning  the  same,  with 
his  landlord's  knowledge  and  with  his  con- 
sent, leaving  there  some  articles  not  requhred 
for  housekeeping  in  his  new  quarters,  is  "va- 
cant and  unoccupied,"  within  the  meaning  of 
a  provision  in  an  insurance  policy  declaring 
the  policy  void  if  the  premises  become  va- 
cant or  unoccupied.  Richards  v.  Continental 
Ins.  Co.  of  New  York,  47  N.  W.  850,  83  Mich. 
60S,  21  Am.  St  Rep.  611. 

A  building  from  which  the  tenant  there- 
of partially  moves,  leaving  in  the  building 
a  portion  of  his  furniture,  is  not  "vacant  or 
unoccupied,**  within  the  meaning  of  a  policy 
of  Insurance,  providing  that  it  should  be 
void  If  the  premises  became  vacant  or  unoc- 
cupied, etc  Liverpool  &  London  &  Globe 
Ins.  Co.  V.  Buckstaff,  56  N.  W.  695,  606,  88 
Neb.  146,  41  Am.  St  Rep.  724. 

An  insured  house  from  which  the  tenant 
moved,  and  to  which  the  owner  went  on  the 
day  after  such  moving,  and  in  which  be 
stayed  that  day,  and  into  which  he  then 
made  preparations  to  move,  having  placed  a 
man  in  charge  of  the  house,  is  not  '^vacated/' 
within  the  meaning  of  an  insurance  policy 
providing  that  It  should  be  void  if  the  prem- 
ises Insured  be  vacated.  Doud  v.  Citizens' 
Ins.  Co.,  21  AtL  505,  506,  141  Pa.  47,  23  Am. 
St  Rep.  268. 

In  an  action  on  a  fire  i>olicy  the  defense 
was  that  at  the  time  the  building  was  de- 
stroyed it  was  vacant  contrary  to  the  condi- 
tion of  the  policy.  The  structure  was  a  two- 
story  frame  building,  occupied  at  the  issu- 
ance of  the  policy  by  a  tenant  as  a  combi- 
nation restaurant  and  residence.  On  the  day 
before  the  burning  the  tenant  began  to  move 
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his  furniture  from  the  building  into  another 
with  Intent  to  change  his  residence.  The 
goods  were  hauled  by  a  party  who  had  only 
one  conveyance,  and,  when  night  approached, 
the  moving  was  not  complete,  and  a  substan- 
tial portion  of  the  tenant's  furniture  was 
left  in  the  building,  the  intention  being  to 
finish  the  hauling  the  next  morning.  The 
tenant's  family  lodged  that  night  tn  their 
new  abode,  but  retained  the  keys  and  pos- 
session of  the  building  until  they  should 
have  time  the  next  day  to  remove  the  re- 
mainder of  the  goods.  About  1  o'clock  the 
following  morning,  the  building  and  contents 
were  entirely  destroyed  by  fire.  Held«  that 
the  building  was  not  "vacant,"  within  the 
meaning  of  the  word  as  used  in  the  policy. 
Norman  v.  Missouri  Town  Mut  Fire  Ins.  Co., 
74  Mo.  App.  456,  459. 

Same— As  empty. 

The  word  **vacant,''  as  used  In  a  flre 
policy  providing  that  it  shall  be  void  if  the 
house  insured  become  vacant,  means  emp- 
ty, and  a  house  filled  with  furniture  cannot 
be  said  to  be  vacant  Herrman  v.  Mer- 
chants' Ins.  Co.,  81  N.  Y.  184,  188,  87  Am. 
Rep.  488. 

A  condition  in  a  flre  policy,  avoiding  it 
in  case  the  building  became  vacant  and  un- 
occupied, requires,  in  order  to  avoid  the  pol- 
icy, not  only  that  the  building  shall  become 
unoccupied,  but  also  that  it  shall  be  vacant; 
and  therefore  the  policy  is  not  avoided  by 
the  removal  of  the  owner  of  the  house  for 
the  season,  if  he  leaves  his  furniture  there- 
at Herrman  v.  Merchants'  Ins.  Co.,  81  N. 
Y.  184,  187,  87  Am.  Rep.  488. 

A  vacant  house  is  literally  an  empty 
house.  One  or  more  persons  may  live  in  a 
house,  and  in  either  case  it  is  occupied ;  they 
may  have  much  or  little  furniture,  and  in 
neither  event  is  it  vacant  WoodrufiT  v.  Im- 
perial Flre  Ins.  Co.  of  London,  88  N.  Y.  183, 
143. 

Bmme— Ooovpanoy  by  caretaker. 

A  flre  policy  describing  the  property  as 
a  house,  and  providing  that  the  policy  should 
be  void  if  the  house  ''shall  be  or  become  va- 
cant or  unoccupied,"  constitutes  an  undertak- 
ing by  the  Insured  that  the  house  should  not 
be  without  an  occupant  during  the  time  coy- 
ered  by  the  policy;  but  it  was  not  necessary 
that  it  should  be  occupied  In  the  same  man- 
ner or  form  in  which  it  was  occupied  at  the 
time  of  the  insurance,  so  long  as  it  was  oc- 
cupied by  one  person  who  had  access  to  the 
entire  building  for  the  purpose  of  caring  for 
it  Imperial  Fire  Ins.  Co.  v.  Klernan,  83  Ky. 
46a 

Same— Temporary  abseBoa, 

A  mere  temporary  absence  of  the  occu- 
pant of  a  building  therefrom  wiU  not  render 


void  a  policy  of  insurance  which  contains 
a  provision  that  the  policy  shall  become  void 
in  case  the  building  becomes  vacant  Spring- 
fleld  Fire  &  Marine  Ins.  Co.  v.  McLlmans,  45 
N.  W.  171,  17%  28  Neb.  846;  Johnson  v.  Nor- 
walk  Fire  Ins.  Co.,  56  N.  B.  569,  175  Mass. 
529. 

A  policy  providing  that  it  should  not 
be  valid  if  the  house  insured  was  permitted 
to  remain  vacant  and  unoccupied  for  more 
than  10  days  meant  an  absence  intended  to 
be  permanent  for  that  length  of  time;  and 
hence  the  fact  that  the  owner  of  the  house, 
who  lived  in  it  alone,  left  it  for  two  months, 
does  not,  as  a  matter  of  law,  render  It  va- 
cant and  unoccupied,  where  the  absence  was 
not  intended  to  be  permanent,  and  during 
such  absence  the  house  was  visited  daily  by 
a  neighbor,  with  whom  the  keys  had  been 
left  Hill  V.  Ohio  Ins.  Co.,  58  N.  W.  859,  99 
Mich.  466. 

The  fact  that  the  owner  of  a  house,  who 
lived  alone  in  it  left  it  for  two  months,  does 
not  as  a  matter  of  law,  make  It  "vacant  or 
unoccupied,"  within  the  meaning  of  a  condi- 
tion contained  in  an  insurance  policy,  void- 
ing the  insurance,  should  the  premises  be- 
come vacant  or  unoccupied,  where  the  ab- 
sence was  not  Intended  to  become  permanent 
and  the  house  was  visited  daily  by  a  neigh- 
bor in  whose  care  the  house  had  been  left 
Hill  T.  Ohio  Ins.  Co.,  68  N.  W.  859,  99  Mich. 
466. 

A  house  from  which  the  occupants  had 
been  absent  for  several  months  on  a  visit 
but  whose  furniture  was  left  therein,  and  to 
which  the  occupants'  relatives  went  dally, 
was  not  'Vacant  or  unoccupied,**  within  the 
meaning  of  a  policy  of  insurance  providing 
that  it  should  be  void  on  the  property  being 
left  vacant  or  unoccupied,  eta  McMurray 
V.  Capital  Ina.  Co.,  64  N.  W.  854,  355,  87 
Iowa,  453. 

A  dwelling  house,  to  be  In  the  state  of 
occupancy,  must  have  in  it  the  presence  of 
human  beings  as  at  their  customary  place 
of  abode;  not  absolutely  and  uninterrupted- 
ly continuous,  but  that  must  be  the  place  of 
usual  return  and  habitual  stoppage.  Tem- 
porary absence,  either  on  pleasure  or  from 
accident  or  for  business  purposes,  cannot 
make  a  dwelling  "vacant  or  unoccupied," 
within  the  meaning  of  an  insurance  policy 
providing  that  it  shall  be  void  when  it  is 
vacant  or  unoccupied.  Morgan  v.  Illinois 
Ins.  Co.,  90  N.  W.  40,  41,  130  Mich.  427. 

A  dwelling  house  does  not  become  "va- 
cant or  unoccupied,"  in  the  usual  accepta- 
tion of  such  term,  when  the  tenant  leaves  it 
in  the  ordinary  course  of  things,  for  a  few 
hours.  A  furnished  abode  would  not,  ac^ 
cording  to  usage,  be  called  a  "vacant  or  un- 
occupied" house  on  account  of  the  temporary 
absence  of  the  tenant    East  Texas  Fire  Ins. ' 
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Co.  ▼.  Kempner,  84  B.  W. 
ClT.  App.  533. 


'Vacated,"  as  ued  In  a  poUcj  of  in- 
surance proTldlng  that  if  the  dwelling  house 
insured  should  become  vacated  by  the  re- 
moral  of  the  owner  or  occupant  the  policy 
should  be  void,  etc.,  means  a  permanent  re- 
moTal — an  entire  abandonment  of  the  house 
as  a  place  of  residence.  Cummins  v.  Agricul- 
tural Ins.  Co.,  67  N.  Y.  260,  263,  23  Am.  Rep. 
IIL 

A  tenant  of  a  dwelling  house  placed  all 
her  furniture  in  one  room,  and  went  for  a 
visit  of  six  weeks,  with  the  Intention  of  oc- 
cupying the  house  on  her  return.  The  furni- 
ture was  placed  in  such  room  so  that  the  oth- 
ers might  be  repaired  during  her  absence. 
She  left  the  key  with  her  friend,  with  di- 
rections to  visit  the  house  daily  and  see  that 
the  doors  were  closed,  etc.  Held,  that  the 
house  was  not  '•vacant,"  within  the  meaning 
of  a  condition  in  a  Are  policy  avoiding  it  if 
the  property  became  vacant  Huber  v.  Man- 
chester Fire  Assnr.  Co.,  86  N.  Y.  Supp.  873, 
876,  92  Hun,  223. 

When  the  occupant  of  a  dwelling  house 
moves  out  with  his  family,  taking  part  of  his 
furniture  and  all  the  wearing  apparel  of  his 
family,  and  makes  his  place  of  abode  in  an- 
other town,  although  he  may  have  an  Inten- 
tion of  returning  in  eight  or  ten  months, 
such  dwelling  house,  while  thus  deserted, 
must  be  regarded  as  '•vacated,"  withtn  the 
meaning  of  an  Insurance  policy,  providing 
that  the  same  shall  be  void  if  the  premises 
insured  become  '•vacated"  by  the  removal  of 
the  occupant  etc.  Sleeper  v.  New  Hamp- 
shire rhre  Ins.  Co.,  66  N.  H.  401,  406. 

Within  a  policy  of  insurance  on  a  dwell- 
ing house,  containing  the  ccmdition  that  if 
the  same  should  become  vacant  or  unoccu- 
pied, and  so  remain,  the  policy  was  to  be 
void,  means  a  house  which  has  ceased  to  be 
used  as  a  dwelling.  A  house  which  is  fur- 
nished could  not  be  called  "vacant,**  because 
of  the  temporary  absence  of  the  tenant  La- 
selle  V.  Hoboken  rire  Ins.  Co.,  43  N.  J.  Law 
(14  Yroom)  468,  470. 

A  fire  policy  provided  that  if  the  In- 
sured premises  were  vacated,  and  no  one 
placed  in  charge,  the  insured  should  bear  the 
risk  for  that  time.  The  policy  further  stipu- 
lated that  temporary  absence,  like  on  a  visit 
should  not  create  vacant  property.  Farm 
property  being  threatened  with  destruction 
from  a  forest  fire,  the  tenant  in  possession 
of  the  property  first  plowed  furrows  round 
the  bnildingB  insured,  then  placed  his  goods 
in  a  wagon,  and  took  them  to  a  spring,  and 
left  his  wife  In  charge,  and  returned  to  fight 
the  fire  with  the  assistance  of  neighbors. 
After  a  time  his  wife  became  ill,  so,  leaving 
the  neighbors  to  continue  the  fight  he  drove 
her  to  town,  several  miles  distant  and  re- 
turned as  quidcly  as  possible.    It  was  held 


,  388,  12  Tex.  f  that  no  vacation  had  occurred,  within  the 
terms  of  the  policy.  Raymond  v.  Farmers' 
Mut  Fire  Ins.  Co.,  114  Mich.  886,  890,  72 
N.  W.  254. 


Same— ^As  miliiliabited. 

An  insurance  policy  providing  that  if  the 
premises  become  "vacant  unoccupied,  or  un- 
inhabited** the  policy  shall  be  void,  means 
that  if  the  house  ceases  to  be  used  as  a  place 
of  human  habitation  or  for  living  purposes 
the  policy  shall  be  void.  Home  Ins.  Co.  v. 
Boyd,  49  N.  B.  285,  287,  19  Ind.  App.  173. 

"Vacant**  is  the  equivalent  of  "unoccu- 
pied,** as  used  in  a  by-law  of  a  mutual  in- 
surance company,  providing  it  will  not  be  lia- 
ble for  any  loss  on  any  dwelling  house  which 
has  been  vacant  for  30  days  previous  to  the 
loss,  with  the  signification  of  "uninhabited.** 
Dohlantry  v.  Blue  Mounds  Fire  &  Lightning 
Ins.  Co.,  53  N.  W.  448,  449,  83  Wis.  181. 

A  house  is  "vacant  and  unoccupied,*' 
within  the  meaning  of  a  fire  policy  condi- 
tioned against  the  premises  becoming  vacant 
and  unoccupied,  if  the  tenant  moves  out  on 
the  26th  of  March,  and  it  is  burned  on  March 
31st,  before  a  new  tenant  has  moved  in, 
though  he  intended  to  move  April  1st  and 
made  some  repairs  in  the  house  prior  to  the 
fire.  In  so  holding,  the  court  cites  Cook 
V.  Continental  Ins.  Co.,  70  Mo.  610,  35  Am. 
Rep.  438,  in  which  the  court  said:  "Occu- 
pation of  a  dwelling  house  is  living  in  it** 
Paine  v.  Agricultural  Ins.  Co.  (N.  Y.)  5 
Thomp.  &  C.  619.  A  fair  and  reasonable  con- 
struction of  the  language  "vacant  and  unoc- 
cupied'* is  that  it  should  be  without  an  oc- 
cupant— ^without  any  person  living  in  it 
American  Ins.  Co.  v.  Padfleld,  78  III  169. 
Speaking  of  a  dwelling  house  and  bam,  Colt 
J.,  in  Ashworth  v.  Builders'  Mut  Fire  Ins. 
Ca,  112  Mass.  422,  17  Am.  Rep.  117,  observed 
that  "occupancy,"  as  applied  to  such  build- 
ings, implies  an  actual  use  of  the  house  as 
a  dwelling  place,  and  such  use  of  the  bam 
as  is  ordinarily  incident  to  a  barn  belonging 
to  an  unoccupied  house,  or  at  least  something 
more  than  the  use  of  it  for  storage.  Con- 
tinental Ins.  Ca  V.  Kyle,  24  N.  B.  727, 124  Ind. 
132,  9  L.  R.  A.  81,  19  Am.  St  Rep.  77. 

A  policy  of  fire  insurance  on  a  dwelling 
house  which  should  become  void  on  its  be- 
coming vacant  and  unoccupied  means  that 
the  house  Is  without  an  occupant — without 
some  person  living  in  it  When  the  occu- 
pant of  a  dwelling  house  moves  out  with  his 
family,  taking  part  of  his  furniture  and 
nearly  all  his  wearing  apparel,  and  makes 
bis  place  of  abode  elsewhere,  such  dwelling 
house,  while  thus  deserted,  must  be  regard- 
ed as  "unoccupied** — that  is,  vacate-! — if  the 
word  be  given  its  natural  and  ordinary  sig- 
nification. Agricultural  Ins.  Co.  v.  Hamilton, 
33  Atl.  429,  430,  82  Md.  88,  80  L.  R.  A.  633, 
51  Am.  St  Rep.  457. 
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Same— Afl  vnoccnplecL 

An  insurance  policy  providing  that  the 
same  shall  be  void  if  the  house  insured  shall 
become  "vacant  and  unoccupied"  means  that 
it  should  be  without  an  occupant — without 
any  person  living  in  it  American  Ins.  Co.  ▼. 
Padfleld,  78  111.  187.  169. 

The  term  "vacant  or  unoccupied,**  In  a 
policy  of  fire  insurance  providing  that  it  shall 
become  void  if  the  building  herein  described 
be  or  become  vacant  or  unoccupied,  etc., 
means  that  the  house  is  without  an  occu- 
pant— that  is,  no  one  is  living  in  it  Schuer- 
mann  v.  Dwelling  House  Ins.  Co.,  43  N.  E. 
1093,  1094,  161  111.  437,  52  Am.  St  Rep. 
377  (citing  North  American  Fire  Ins.  Co.  v. 
Zaenger,  63  111.  464;  Fitzgerald  v.  Connecti- 
cut Fire  Ins.  Co..  64  Wis.  463,  25  N.  W.  786; 
Alston  V.  Old  North  State  Ins.  Co.,  80  N.  a 
326). 

"Vacant"  and  "unoccupied"  are  not 
83monymous,  though  sometimes  so  used. 
Vacancy,  correctly  speaking,  can  only  occur 
when  the  building  is  empty,  contains  sub- 
stantially nothing;  while  occupancy,  when 
speaking  of  residences,  refers  more  partic- 
ularly to  human  habitation,  the  pedis  pos- 
sessio  or  actual  living  in  the  dwelling.  1 
May,  Ins.  (3d  Ed.)  §  249a;  Ostrander,  Fire 
Ins.  (2d  Ed.)  {  144.  "The  last-named  author 
thus  illustrates  the  difference  between  va- 
cant and  unoccupied:  'The  distinction,'  he 
says,  Is  perhaps  more  clearly  marked  in  the 
case  of  a  dwelling  house  from  which  the 
family  has  removed,  leaving  a  portion  of 
their  household  goods  in  the  building.  It 
will  not  be  vacant  but  occupation  is  at  an 
end  when  it  is  no  longer  the  place  of  abode 
of  any  living  person.'  In  Herrman  v.  Mer- 
chants' Ins.  Co.,  81  N.  Y.  184,  37  Am.  Rep. 
488,  Judge  Earl  says:  'A  dwelling  house  is 
unoccupied  when  no  one  lives  there,  but  it 
is  not  necessarilv  vacant  A  house  filled 
with  furniture  throughout  cannot  be  said 
to  be  vacant,  the  primary  and  ordinary  mean- 
ing of  which  is  empty.'  So  in  this  case, 
though  the  dwelling  in  question  was,  at  the 
time  the  fire  occurred,  unoccupied,  it  was  not 
vacant  It  is  true  that  all  the  household 
goods  of  the  tenant  were  not  within  the 
building,  but  there  was  a  substantial  por- 
tion remaining,  and  the  tenant  had  the  ac- 
tual use  of  the  house  to  shelter  and  protect 
his  goods;  they  were  'under  lock  and  key,' 
and  held  there  for  removal  the  succeeding 
day.  Removal  was  in  fieri;  not  complete. 
If  the  tenant  had  taken  his  family  to  a  neigh- 
bor's house,  leaving  his  household  goods 
packed  and  ready  for  moving  the  next  day, 
could  it  with  any  show  of  reason  be  said 
that  the  building  was  vacant?  Surely  not 
Neither  could  it  be  said  to  be  vacant  if  the 
tenant  had  taken  away  a  portion,  and  left 
a  portion  for  removal  the  following  day. 
The  house  would  not  in  either  event  be  va- 
cant, though  unoccupied.    See  Cook  y.  (Con- 


tinental Ins.  Co.,  70  Mo.  610,  35  Am.  Rep. 

438;    Wheeler  ▼.  Phoenix  Ins.  Co.,  53  Mo. 

App.  446,  and  cases  there  cited.     •     •     • 

As  to  these  and  like  conditions  inserted  in 

policies  of  insurance,   the   courts  will   not 

enlarge  the  meaning  of  words  used  so  as  to 

save  the^  insurers  from  their  obligation,  but 

will  hold  them  rather  to  the  strict  terms  of 

their  contracts.    And  if  words  of  doubtful 

meaning  are  inserted  in  the  contract  of  in- 

•  surance,  then  that  construction  will  be  adopt- 

I  ed  which  is  most  favorable  to  the  policy  hold- 

i  er."    Norman  v.  Missouri  Town  Mutual  Fire 

I  Ins.  Co.,  74  Mo.  App.  456,  459. 

I         In  Herrman  v.  Adriatic  Fire  Ins.  Co., 
I  85  N.  Y.  162,  39  Am.  Rep.  644,  the  court  in 
I  construing  a  fire  policy  providing  that  the 
I  policy  should  be  void  if  the  house  should 
become  vacant  or  unoccupied,  pointed  out  a 
distinction  between  the  words  "vacant"  and 
"unoccupied";     the    latter    condition    being 
broken  when  the  house  was  either  empty  or 
unused  as  an  abode,  while  the  former  re- 
quired a  concurrence  of  the  absence  of  the 
occupants  and  a  removal  of  the  inanimate 
contents  of  the  premises.    Couch  v.  Farm- 
ers' Fire  Ins.  Co.,  72  N.  Y.  Supp.  95-97,  64 
App.  Div.  367. 

Same— As  nntenantecL 

The  term  "vacant  house"  is  used  to  des- 
ignate an  untenanted  house.  State  y.  A»- 
kew,  2  S.  W.  349,  351,  48  Ark.  82. 

Factory  or  mllL 

To  render  a  sawmill  "vacant  and  unoc- 
cupied," within  an  insurance  policy  invalidat- 
ing the  same  if  the  premises  shall  become 
vacant  and  unoccupied,  there  must  be  an 
entire  abandonment  of  it  by  the  owner. 
Whitney  v.  Black  River  Ins.  Co.  (N.  Y.)  9 
Hun,  37,  41. 

A  sawmill  in  which  a  gang  of  saws  are 
rendered  temporarily  useless  by  the  breaking 
of  a  Journal,  and  the  repairing  of  which  is 
made  difficult  by  the  condition  of  the  water, 
but  the  yard  of  which  is  occupied  by  logs 
which  the  owner  intended  to  saw,  is  not 
"vacant  and  unoccupied,"  within  the  mean- 
ing of  a  policy  providing  that  it  shall  be- 
come void  on  the  premises  becoming  vacant 
and  unoccupied.  Whitney  ▼.  Black  River 
Ins.  Co.,  72  N.  Y.  117,  120,  28  Am.  Rep.  116. 

In  construing  a  provision  of  an  insur- 
ance policy  providing  that  "if  the  premises 
hereby  insured  shall  become  racant  or  un- 
occupied, or  if  the  property  insured,  being  a 
mill  or  manufactory,  shall  cease  to  be  op- 
erated, and  so  remain  for  more  than  15  days 
without  notice  to  the  company  and  consent 
indorsed  thereon,  the  policy  shall  be  void," 
the  court  said:  "We  think  that  the  meaning 
of  that  clause  is  that  the  policy  is  to  be  void 
if  the  premises  become  vacant  or  unoccupied, 
and  so  remain  for  a  period  of  more  than  15 
days  without  notice,  etc    If  the  property 
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be  a  mill  or  manufactory,  the  ceasiiig  to  be 
operated  Is  equiyalent  to  a  vacancy."  Miag- 
ban  ▼.  Hartf  Old  Fiie  Ins.  Ca  (N.  Y.)  2i  Hun, 
58,  61. 

An  insurance  policy  conditioned  tbat 
the  policy  sball  be  forfeited  if  the  property 
insured  becomes  yacant  and  unoccupied,  ex- 
cept to  set  up  new  machinery  or  make  re- 
pairs, does  not  apply  to  a  temporary  suspen- 
sion of  the  principal  work  of  a  cotton  fac- 
tory, the  watchman  and  others  being  still 
employed,  whether  such  suspension  was  to 
set  up  machinery  or  repair,  or  not  Amer- 
ican Fire  Ins.  Co.  y.  Brighton  Cotton  Mfg. 
Co.,  17  N.  a  771.  776,  125  IlL  131. 

Where  premises  were  in  charge  of  the 
usual  superintendent  of  the  insured,  and 
the  night  and  day  watchman  were  on  duty 
all  the  time  the  machinery  lay  still,  and 
employes  were  at  the  factory  from  the  day 
the  work  was  suspended  until  the  building 
was  burned,  in  no  sense  were  the  premises 
**vacant  and  unoccupied."  Brighton  Mfg.  Co. 
y.  Reading  Fire  Ins.  Ca  (C.  C.)  33  Fed.  232, 
234. 

House  and  liam. 

The  word  "vacant**  as  used  in  a  fire 
policy  on  a  house  and  bam,  conditioned  to 
be  void  if  the  premises  insured  became  va- 
cant means  the  vacancy  of  both  house  and 
bam.  Worley  v.  State  Ins.  Co.  of  Des 
Moines,  59  N.  W.  16,  17,  91  Iowa,  150,  51 
Am.  St  Bep.  384,  23  Ins.  Law  J.  580,  581. 

Store- 
Where  a  tenant  has  removed  all  his 
pioperty  from  a  store  building  except  a 
very  small  quantity,  which  he  has  permitted 
a  third  person  to  store  there,  it  is  "vacant 
and  unoccupied,"  within  the  provisions  of 
a  fire  insurance  policy  making  it  void  in  case 
the  property  is  vacant  and  unoccupied  for 
a  period  of  10  days.  Limburg  v.  German 
Fire  Ins.  Co..  57  N.  W.  626,  627,  90  Iowa, 
709,  23  L.  R.  A.  99,  48  Am.  St  Rep.  46a 

A  policy  provided  that  it  should  not 
cover  unoccupied  buildings,  and,  if  the  prem- 
ises should  be  vacated  without  the  consent 
of  the  company  indorsed  thereon,  the  pol- 
icy should  cease.  In  an  action  to  recover 
a  loss  under  the  policy,  one  of  the  defenses 
was  that  the  policy  was  not  in  force  at  the 
time  of  the  fire  by  reason  of  the  fact  that 
the  building  was  vacant  and  unoccupied. 
The  trial  court  Instructed  that  the  word  ''un- 
occupied," as  used  in  the  policy  should  be 
construed  in  its  ordinary  and  popular  sense, 
and,  as  applied  to  a  saloon  building,  meant 
such  want  of  occupancy  as  usually  or  or- 
dinarily attends  or  is  exercised  over  a  saloon 
building  while  being  operated  as  a  saloon; 
and  tbat  if  the  Jury  believed  that  the  saloon 
had  been  vacated  late  in  the  evening  of  the 
day  preceding  the  fire,  and  that  the  plain- 
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tUf  was  then  in  the  city,  and  so  far  away 
from  the  building  that  the  time  intervening 
between  the  hour  of  vacation  and  the  hour 
of  the  fire  was  not  reasonably  sufficient  to 
permit  the  plaintiff  to  reoccupy  it  after  the 
vacation  and  before  the  fire,  then  the  saloon 
could  not  be  considered  to  be  vacated,  with- 
in the  terms  of  the  policy.  On  appeal  the 
court  held  that  the  words  ''vacant  and  un- 
occupied," in  accordance  with  the  instruc- 
;  tion,  should  be  construed  in  view  of  the  uses 
I  and  purposes  for  which  the  building  is  adapt- 
;  ed;  also  whether  the  parties  contemplated 
that  the  premises  were  to  be  occupied  by 
the  assured  or  l^  a  tenant;  that  the  words, 
when  used  In  a  policy  on  a  dwelling,  were 
not  to  be  construed  the  same  as  when  used 
in  a  contract  of  insurance  on  a  store,  livery 
stable,  or  scboolhouse,  since  It  could  not  be 
contended  that  a  policy  on  a  school  build- 
ing was  not  in  force  during  the  summer 
vacation,  though  there  was  no  person  in  the 
;  building  during  the  period;  and  therefore 
that  the  mere  leaving  of  the  building  unoc- 
cupied during  the  night  did  not  render  it 
**vacant  and  unoccupied,"  within  the  mean- 
ing of  the  policy.  German  Ins.  Co.  v.  Davis, 
59  N.  W.  698.  700,  701,  40  Neb.  700. 

VAOANCT—VAOAirr— VACATE  (Of  Of- 

floe). 

The  word  ••vacancy,"  as  applied  to  an 
office,  has  no  technical  meaning.  People  v. 
Edwards,  28  Pac.  831,  832,  93  Cal.  153. 

The  word  ••vacant,"  as  applied  to  an 
office  without  an  Incumbent,  means  empty, 
unoccupied.  Thert  is  no  technical  nor  pe- 
culiar meaning  to  the  word.  An  existing 
office  without  an  Incumbent  is  vacant.  State 
ex  rel.  Sanders  v.  Blakemore,  15  S.  W.  960, 
961,  104  Mo.  340;  State  ex  rel.  Van  Bus- 
Ivlrk  V.  Boecker,  56  Mo.  17,  21  (citing  Stock- 
ing V.  State,  7  Ind.  326);  People  v.  Csborne, 

4  Pac.  1074,  1078,  7  Colo.  605. 

••Vacant"  means  empty,  unoccupied,  as 
applied  to  an  office  without  an  Incumbent. 
An  existing  office,  without  an  incumbent, 
is  vacant.  State  ex  rel.  Sanders  v.  Blake- 
more, 104  Mo.  840,  345,  15  S.  W.  960. 

An  office  presently  filled  cannot  become 
or  be  vacant  without  a  removal,  either  vol- 
untary or  involuntary.    State  v.  McClinton, 

5  Nev.  329,  334. 

••Vacancy,"  as  applied  to  an  office,  has 
no  technical  meaning.  An  office  is  not  va- 
cant so  long  as  it  is  supplied  in  the  manner 
provided  by  the  Constitution  or  law  with  an 
Incumbent  who  is  legally  qualified  to  ex- 
ercise the  powers  and  perform  the  duties 
which  pertain  to  it;  and,  conversely,  it  is 
vacant,  in  the  eye  of  the  law,  whenever  it 
is  unoccupied  by  a  legally  qualified  incum- 
bent who  has  a  lawful  right  to  continue 
therein  until  the  happening  of  some  future 
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event  Ck>mn8  r.  State,  8  Ind.  844,  850;  | 
Akers  r.  State,  Id.  484;  State  v.  Bemender-  j 
fer,  96  Ind.  874,  875;  Gosman  v.  State,  6 
N.  B.  849,  851,  106  Ind.  203;  People  ▼.  TU- 
ton,  87  Gal.  614,  617;  Gommonwealth  ▼.  Han- 
ley,  9  Pa.  (9  Barr)  513,  516;  Johnston  ▼. 
Wilson,  2  N.  H.  202,  204,  9  Am.  Dec.  50; 
People  T.  Henderson,  85  Pac.  517,  522,  4 
Wyo.  585,  22  L.  R.  A  751;  Pruitt  ▼.  Squires, 
88  Pac.  643,  644,  64  Kan.  855. 

''Vacancy"  in  an  office  means  that  the 
office  Is  empty;  that  Is,  without  an  incum- 
bent who  has  a  right  to  exercise  its  functions 
and  take  its  fees  or  emolumenta  State  v. 
Ware,  10  Pac.  885,  888^  18  Or.  880;  Smith  r. 
McGonnell,  22  S.  E.  721,  722,  44  S.  0.  491 
(citing  Ex  parte  Meredith  [Vs.]  83  Grat 
119,  86  Am.  Rep.  771);  In  re  Lewensohn 
(U.  a)  98  Fed.  576,  579;  State  ▼.  Maloney, 
20  8.  W.  419,  422,  92  Tenn.  (8  Pickle)  62. 

The  sense  in  which  the  term  ••vacancy," 
as  applied  to  an  office.  Is  used  in  all  legisla- 
tive enactments,  in  which  a  different  mean- 
ing or  Intention  is  not  in  direct  terms  de- 
clared, is  defined  by  the  Leglslatore  of  Cal- 
ifornia to  refer  to  such  terms  of  office  as 
have  been  entered  upon  by  an  incumbent, 
who  for  some  cause  during  his  term  has 
ceased  to  occupy  the  office,  or  to  terms  of 
office  the  incumbent  of  which  has  been  legal- 
ly designated  by  election  or  appointment  and 
fails  to  enter  upon  its  incumbency.  People 
V.  Parker,  37  Cal.  639,  650. 

Where  an  <^cer  continues  in  office  after 
his  term  has  expired,  pending  the  issuance 
of  a  commission  to  his  successor,  there  is  no 
"vacancy,"  within  the  statutory  provision 
that  regimental  field  officers  of  the  National 
Guard,  except  when  elected  to  fill  a  vacancy, 
are  commissioned  for  three  years  from  the 
date  of  election,  and  until  their  successors 
are  commissioned.  Baxter  v.  Latimer,  116 
Mich.  856,  862,  74  N.  W.  726. 

The  word  ••vacancy,"  as  applied  to  an 
office,  means  a  place  or  post  unffiled;  an 
office  that  is  not  occupied.  Under  Gen.  St 
1865,  c  18,  S  181,  providing  that  if  there 
shall  he  a  vacancy  in  the  office  of  county 
attorney  for  any  county  it  shall  be  the  duty 
of  the  Judge  or  Justice  of  the  peace,  hefore 
whom  any  cause  shall  be  pending,  to  appoint 
a  competent  person  to  represent  the  state, 
and  fix  his  compensation,  which  shall  be 
taxed  as  costs  in  the  cause,  the  absence  of 
the  county  attorney  from  the  county,  al- 
though for  an  indefinite  time,  does  not  create 
a  vacancy  in  his  office.  Kouns  v.  Draper,  48 
Mo.  225,  227. 

The  term  •Vacancy"  implies  an  empty 
space;  a  place  unfilled;  and,  when  applied 
to  an  office,  it  means  the  state  of  being 
destitute  of  an  incumbent,  or  a  want  of  the 
proper  ofiicer  to  officiate  in  such  office.  But 
in  neither  case  has  it  any  reference  what- 


ever to  any  former  time,  or  any  former  con- 
dition of  the  place  or  office.  If  a  place  is 
empty  now,  there  is  a  vacancy,  and  it  mat- 
ters not  whether  it  has  once  been  ffiled,  or 
whether  it  has  always  been  empty;  and  so 
of  an  office.  Opinion  of  Justices,  45  N.  H. 
590,  592. 

To  ••vacate  an  office^  is  defined,  among 
other  things,  to  mean  to  quit  possession  of 
or  to  put  an  end  to  it  Hutch.  Ck>de  pro- 
vides that  in  all  cases  where  a  sheriff  or 
other  officer  shall  sell  land  by  virtue  of  legal 
process,  and  shall  have  died,  removed  from 
the  state,  or  otherwise  vacated  his  office 
without  having  executed  a  deed,  the  court 
shall  direct  his  successor  to  do  so.  Held, 
that  the  statute  applies  to  cases  where  the 
sheriff  holds  after  the  end  of  his  official 
term,  and  then  goes  out  of  office  without 
having  made  a  deed.  Thornton  v.  Boyd, 
25  Miss.  (9  Cushm.)  598»  607. 

Under  the  act  of  1878  providing  for  elec- 
tion of  supreme  and  circuit  Judges  in  dis- 
tinct classes,  the  election  was  postponed  until 
the  next  general  election,  and  by  favor  of 
an  emergency  clause  the  act  took  effect  from 
and  after  its  approval  by  the  Governor.  In 
the  meantime  the  offices  created  by  the  act 
were  filled  by  appointment  by  the  Govonor, 
as  provided  by  the  act  That  portion  of  the 
act  authorizing  the  Governor  to  appoint  the 
Judges  during  the  interim  was  not  in  con- 
fiict  with  Const  art  5^  S  16,  authorizing  the 
Governor  to  fill  a  vacancy  in  the  office  of 
Judge  of  any  court  by  appointment  which 
shall  expire  when  a  successor  shall  have  been 
elected  and  qualified,  for  the  offices  came  in- 
to legal  existence  when  the  act  took  effect 
and  ipso  facto  became  vacant  at  their  crea- 
tion,   dine  V.  Greenwood,  10  Or.  230,  238. 

A  ••vacancy,"  within  Pub.  St  c.  10,  S  27, 
directing  the  town  clerk  to  issue  his  warrant 
for  an  election  to  fill  a  vacancy  occurring 
by  reason  of  failure  to  elect  a  Senator  or 
Representative,  means  a  vacancy  where 
there  is  no  incumbent  to  continue  to  hold  the 
office.  State  t.  Peny.  18  B.  L  276,  280,  27 
Ati.  606,  607. 

A  "vacancy  in  office,"  witliin  the  mean- 
ing of  Oonst  S  78,  providing  that  in  the  case 
of  a  vacancy  in  office  for  any  cause,  and  no 
mode  is  provided  by  the  Constitution  or  law 
for  filling  such  vacancy,  the  Governor  shall 
have  power  to  fill  the  vacancy  by  ai^oint- 
ment  can  never  exist  when  an  incumbent  of 
the  office  is  lawfully  there,  and  is  in  the  ac- 
tual discharge  of  official  duty.  The  vacan- 
cies contemplated  by  the  Constitution  relate 
only  to  such  actual  vacancies  as  may  arise 
from  death,  resignation,  and  the  like.  State 
V.  Boucher,  56  N.  W.  142,  145,  8  N.  D.  889, 
21  L.  R.  A.  539. 

•Tacant**  as  used  in  1  Gen.  St  p.  465, 
declaring  that  when  a  commissi'^ner  accepts 
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another  office,  his  fonner  office  shall  become 
vacant,  does  not  mean  corporeally  yacant, 
but  that  the  office  has  no  occupant  who 
holds  by  a  good  title  In  law,  and  mere  words 
in  a  statute  cannot  alone  make  an  office 
unoccupied  which  in  fact  Is  occupied.  Olirer 
▼.  City  of  Jersey  City,  44  Ati.  709,  711,  63 
N.  J.  Law,  684,  48  L.  B.  A.  41%  70  Am.  8t 
Rep.  22a 

The  term  '^vacancy  In  office,**  as  nsed 
In  the  article  relating  to  vacancies,  means 
such  as  exists  when  there  is  an  imexpired 
part  of  the  term  of  office  without  a  lawful 
Incumbent  therein,  or  when  the  person  elect- 
ed or  appointed  to  an  office  fails  to  quality 
according  to  law,  and  when  there  has  been 
no  election  to  ffil  the  office  at  the  time  ap- 
pointed by  law.  It  applies  whether  a  vacan- 
cy is  occasioned  by  death,  resignation,  re- 
moval from  the  state,  county,  or  district,  or 
otherwise.  Ky.  St  1903,  |  1521;  Oen.  St 
Minn.  1804,  §  18;  Hopkins  v.  Swift  18  Ky. 
Law  Bep.  526,  529,  87  8.  W.  156^  100  Ky.  14. 

Creatiaa  of  ofieo. 

The  verb  '*to  vacate,**  in  Its  BngllsA 
form,  has  acquired  an  active  sense  through 
a  long  period  of  transition,  by  popular  usage 
and  in  consequence  of  its  early  adoption  as 
a  technical  and  legal  term,  'rro  leave  emp- 
ty," 'to  cease  from  occupying,"  "to  annul,** 
•to  make  void,'*  undoubtedly  express  the  dif- 
ferent meanings  in  which,  as  a  verb,  the 
word  has  come  to  be  employed.  But  it  does 
not  follow  that  its  derivatives  have  acquired 
exclusively  equivalent  meanings  in  popular 
or  legislative  or  legal  usage.  In  its  original 
Latin  form  the  word  was  invariably  used 
to  define  the  state  and  condition  of  some  ex- 
isting thing  at  some  particular  point  of  time. 
It  had  no  transitive  power  whatever.  It 
ment  *to  be  empty,  void,  or  vacant;  to  be  void 
of,  free  from,  or  without;  to  lack  or  want  a 
thing."  And  many  of  the  derivatives  from 
the  English  verb  retain  the  exact  meaning  of 
the  original  Latin  word.  To  be  **vacant"  in 
Its  primary  sense,  is  **to  be  deprived  of  con- 
tents; empty;  not  filled."  The  first  defini- 
tion of  "vacancy"  is  "the  quality  of  being 
vacant;  emptiness."  Usage  has  warranted 
the  employment  of  these  words  in  an  en- 
larged and  broader  sense,  but  the  pri^nary 
and  strictly  grammaticAl  meaning  which 
they  still  retain  is  Identical  with  their  exclu- 
sive original  significance.  The  result  is  that 
the  word  "vacancy"  aptly  and  fitly  describes 
the  condition  of  an  office  when  it  is  first 
created  and  has  been  filled  by  no  incumbent 
Walsh  V.  Commonwealth,  89  Pa.  419,  424, 
38  Am.  Rep.  771,  7  Wkly.  Notes  Gas.  22,  28. 

It  has  been  held  that  a  "vacancy"  may 
exist  when  an  office  is  created  and  no  one 
has  been  appointed  to  fill  It;  and  it  has  been 
said  an  existing  office  without  an  incumbent 
is  vacant  whether  it  be  a  new  or  an  old  one. 
People  V.  Opel,  58  N.  B.  99Q,  999, 188  111.  194 


(Citing  Mechem,  Pub.  Off.  ||  127, 182);  In  re 
Collins,  40  N.  Y.  Supp.  517,  519,  16  Misc. 
Rep.  598;  Commonwealth  v.  Dickert  45  AtL 
1058,  1061,  195  Pa.  284;    People  v.  Rucker, 

5  Colo.  455,  463;  State  ex  rel.  Henderson  v. 
Boone  County  Court  50  Mo.  317,  824,  11 
Am.  Rep.  415;  State  ex  rel.  Van  Buskirk  v. 
Boecker,  56  Mo.  17,  21;  State  v.  Condon,  65 

6  W.  871,  875,  108  Tenn.  82;  State  v.  Scott 
16  &  BL  405,  407,  86  W.  Va.  704. 

A  vacant  office  is  an  ofilce  without  an 
Incumbent  and  it  can  make  no  difference 
whether  the  office  be  new  or  an  old  one.  An 
old  office  is  vacated  by  death,  resignation, 
or  removal.  An  office  newly  created  be- 
comes ipso  facto  vacant  in  its  creation. 
State  ex  rel.  Brown  v.  McMillan,  18  8.  W. 
784,  786,  108  Mo.  153.  Thus,  there  is  a  "va- 
cancy," within  the  meaning  of  Const  art  7, 
S  50,  providing  that  all  vacancies  occurring 
in  certain  Judicial  offices  shall  be  filled  by 
special  election,  by  the  fact  of  the  creation 
of  an  additional  Judgeship.  State  v.  Askew, 
2  a  W.  349,  351,  48  Ark.  82. 

Where  a  new  county  was  created  by  the 
Legislature  out  of  territory  taken  from  two 
adjoining  counties,  the  office  of  sheriff  and 
other  county  offices  in  such  new  county  were 
vacant  and  could  be  filled  either  by  appoint- 
ment by  the  Legislature  or  by  the  Qovemor. 
The  court  said:  "There  is  no  technical  nor 
peculiar  meaning  to  the  word  'vacant'  as 
used  In  the  Constitution.  It  means  empty, 
unoccupied,  as  applied  to  an  office  without 
an  luL-ambent  There  is  no  basis  for  the 
distinction  urged  that  It  applies  only  to  the 
office  vacated  by  death,  resignation,  or  other- 
wise. An  existing  office  without  an  incum- 
bent is  vacant  whether  it  be  a  new  one  01 
an  old  one.  A  new  house  is  as  vacant  as 
one  inhabited  for  years,  but  abandoned  yes- 
terday. We  must  take  the  words  in  their 
usual  sense."  State  v.  Irwin,  5  Nev.  Ill, 
180. 

The  Constituti9n  declared  that  there 
should  be  a  district  attorney  and  a  district 
Judge  in  each  senatorial  district  to  be  ap- 
pointed by  the  Governor  by  and  with  the  con- 
sent of  the  Senata  It  also  authorized  the 
Qovemor  to  fill  vacancies  in  office  occurring 
when  the  Legislature  was  not  in  session, 
the  ai^>ointees  to  hold  until  the  next  meet- 
ing of  the  Legislature.  The  Legislature  pro- 
vided for  organizing  a  court  under  this  pro- 
vision, but  the  act  did  not  take  effect  until 
after  the  Legislature  had  adjourned,  when 
the  Governor  appointed  a  Judge  and  district 
attorney.  In  considering  the  validity  of  this 
appointment  the  court  said:  "It  is  very 
clear  that  in  the  case  under  discussion  there 
was  in  fact  a  vacancy  existing.  There  was 
an  office.  Nothing  was  wanted  but  men  to  fill 
the  office.  If  this  was  not  a  Vacancy,'  the 
word  is  wrongly  defined  by  the  law  quoted 
by  lexicographers.  Webster  defines  it  to  be, 
*The    state    of    being    vacant;    emptiness.' 
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BouTler,  *A  place  whlcb  Is  empty."*    Gorm- 
fey  Y.  Taylor,  44  Ga.  76,  81,  82. 

"Vacancy,"  as  used  in  Const  art  8,  S  8, 
providing  that  when  any  officer,  the  right  of 
whose  appointment  Is  vested  In  the  General 
Assembly,  or  in  the  Governor  and  Senate, 
shall,  during  the  recess,  die,  or  his  office 
by  any  means  become  vacant,  the  Governor 
shall  have  power  to  fill  such  vacancy,  is 
contradistinguished  from  •'filled"  or  "occu- 
pied," and  does  not  imply  an  original  vacancy, 
but  a  vacancy  caused  by  any  means.  Peo- 
ple V.  Forquer,  1  111.  (Breese)  104,  115. 

Be  f  aeto  inomiibent* 

"Vacancy,"  as  used  In  a  statute  authorise 
ing  special  meetings  to  fill  any  vacancy  In 
the  certain  offices  of  a  society,  does  not  ap- 
ply to  an  instance  where  there  is  a  de  facto, 
though  not  a  de  Jure,  Incumbent  Harrison 
V.  Simonds,  44  Oonn.  818,  819. 

Death  of  olllo«r-eleet* 

Where  a  sheriir-elect  died  before  quali- 
fying or  receiving  a  certificate  of  election, 
but  after  the  expiration  of  the  term  of  the 
sherllf  in  office,  though  the  sheriff-elect  was 
never  in  office,  his  death  creates  a  "vacan- 
cy," within  the  meaning  of  Const  art  5, 
$  23,  providing  that  vacancies  in  the  office  of 
sheriff  shall  be  filled  by  the  commissioner's 
court  Maddox  v.  York,  54  S.  W.  24,  21  Tex. 
Civ.  App.  622, 

The  word  "vacancy,"  in  Pub.  St.  c.  10,  { 
27,  providing,  "Whenever  any  person  elected 
Senator  or  Representative  shall,  at  any  time 
between  his  election  and  the  expiration  of  his 
term,  refuse  to  serve,  •  •  •  or  when- 
ever, in  case  of  a  failure  to  elect  at  the 
annual  meeting,  •  •  •  the  office  shall 
become  or  be  vacant,  the  town  clerk  shall 
forthwith  issue  his  warrant  for  an  election 
to  fill  such  vacancy,  unless  a  special  election 
for  that  purpose  shall  be  ordered  by  the  house 
in  which  the  vacancy  occjirs,"  is  used  in  part 
with  reference  to  the  incoming  House,  in  the 
sense  of  a  vacancy  in  the  members-elect  and 
not  simply  with  reference  to  an  actual  va- 
cancy in  the  representation  of  the  town,  for 
there  can  be  no  vacancy  in  the  representation 
so  long  as  the  old  member  is  present  to  act 
before  the  qualification  of  his  successor.  A 
vacancy  in  the  office  of  Senator  or  Repre- 
sentative, within  the  meaning  of  such  sec- 
tion, occurs  on  the  death  of  a  member-elect 
before  the  meeting  of  the  House  to  which  he 
was  chosen.  In  re  North  Smlthfield  Elec- 
tion, 18  R.  I.  817,  821,  27  Atl.  597,  50a 

Expiration  of  term. 

"Vacant"  as  used  in  Rev.  St  1858,  $  248, 
declaring  that  whenever  the  office  of  any  Jus- 
tice of  the  peace  shall  become  vacant  by 
resignation,  removal,  or  otherwise,  the  jus- 
tice to  whom  the  books  and  papers  of  such 
former  Justice  shall  be  delivered  shall  pro- 


ceed to  try  actions,  etc.,  includes  the  case  of 
one  who  ceases  to  be  Justice  by  reason  of  the 
expiration  of  his  term.  Stamm  v.  Dixon,  5 
N.  W.  858,  861,  40  Wis.  328. 

Under  an  act  providing  that  members 
of  the  board  of  commissioners  of  a  reform 
school  shall  be  appointed  by  the  Governor, 
by  aud  with  the  advice  of  the  Senate,  and 
hold  their  offices  for  three  years  from  the 
day  of  their  appointment  and  until  their 
successors  are  appointed  and  qualified,  un- 
less vacancies  occur  from  death,  resignation, 
or  removal  for  cause,  the  office  does  not  be- 
come vacant  at  the  expiration  of  three 
years,  and  the  Governor  has  no  authority  to 
appoint  a  successor  except  by  and  with  the 
advice  of  the  Senate.  The  appointment  of 
a  successor  during  the  recess  of  the  Senate 
does  not  create  a  vacancy  in  the  office  which 
the  appointee  may  fill.  State  v.  Howe,  25 
Ohio  St  588,  595,  18  Am.  Rep.  821. 

The  word  ••vacancy,"  in  a  statute  provid- 
ing that  the  commissioners  of  a  county  shall 
appoint  some  suitable  person,  resident  of  the 
county,  to  fill  any  vacancy  occurring  in  the 
office  of  the  county  auditor,  characterizes  the 
existing  condition  on  the  expiration  of  the 
term  of  office  of  a  county  auditor,  when  his 
successor,  by  reason  of  a  change  of  the  law, 
has  been  elected,  but  his  term  fl;ced  to  com- 
mence in  the  future;  and  this  is  true  al- 
though the  statutes  provide  that  any  person 
holding  an  office  of  public  trust  shall  con- 
tinue therein  until  his  successor  is  elected  or 
appointed  and  qualified,  unless  it  is  otherwise 
provided  in  the  Constitution  and  laws.  State 
V.  Brewster,  9  N.  £.  849,  851,  44  Ohio  St 
589. 

Under  Code,  t  879,  one  who  held  an  office 
under  appointment  by  the  Governor  by  and 
with  the  advice  of  the  Senate  was  authorized 
to  continue  to  discharge  the  duties  untU 
his  successor  had  qualified,  and  such  office 
does  not  become  vacant,  so  as  to  authorize 
the  Governor  to  appoint  a  successor  when  the 
Legislature  is  not  in  session.  Such  a  va- 
cancy could  only  be  caused  by  the  resigna- 
tion or  death  of  the  incumbent  or  some  other 
event  by  which  the  duties  of  the  office  were 
no  longer  discharged  at  all,  in  which  case, 
and  in  order  to  prevent  a  failure  of  the  pub- 
lic service,  the  Governor  might  appoint  dur- 
ing the  recess  of  the  Senate,  People  v.  Bls- 
sell,  49  Cal.  407,  409,  412. 

Failvre  to  eleot* 

••Vacancies,"  as  used  in  Const  U.  S.  art 
1,  §  2,  which  provides  that  when  vacancies 
happen  in  the  representation  from  any  state, 
the  executive  authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacancies,  in- 
cludes a  vacancy  which  happens  by  reason 
of  a  failure  to  elect  a  Representative,  as  well 
as  a  vacancy  which  occurs  after  the  Repre- 
sentative has  been   elected.    In  re  Repre- 
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sentatiTe  Vacancy,  9  Ati.  222,  228,  15  R.  L 
621. 

An  office  cannot  be  said  to  be  yacant 
while  any  person  Is  authorized  to  act  In 
case  of  the  failure  by  a  town  to  elect  offi- 
cers at  the  annual  town  meeting,  there  is  no 
Tacancy  because  the  officers  of  the  preceding 
year  bold  the  offices  until  others  are  chosen 
or  appointed  In  their  places  and  have  quali- 
fied. People  T.  Van  Home  (N.  Y.)  18  Wend. 
S15,  618. 

Although  It  has  been  held  In  special  ix^ 
stances  that  the  term  "vacancy"  relates 
only  to  cases  where  officers  have  been  elect- 
ed, and  not  to  those  where  there  has  been 
a  failure  to  elect,  yet  that  construction  can- 
not apply  where  the  Legislature  spedflcally 
defines  a  failure  to  elect  as  one  cause  of  a  va- 
can<*y.    People  r.  Grlssey,  01  N.  Y.  616,  684. 

A  vacancy  in  office  exists  when  there  has 
been  no  election  to  fill  the  office  at  the  time 
appointed  by  law.  Blliott  t.  Burke,  68  S.  W. 
446,   447,   113   Ky    479. 

Failure  to  file  bonds. 

In  construing  a  statute  presiding  that, 
if  any  officer  required  by  law  to  give  bond 
falls  to  file  the  same  in  the  proper  office 
within  the  time  fixed,  he  vacates  his  office, 
the  court  said:  "It  seems  to  us  more  rea- 
sonable to  construe  this  section  to  mean  that 
the  failure  of  the  sheriif  to  file  his  bond  in 
the  office  of  the  Judge  of  probate  within  16 
days  after  his  election  did  not  per  se  vacate 
his  office,  but  created  a  cause  of  forfeiture  or 
vacancy  only,  that  might  be  enforced  by  the 
statute  in  a  proper  judicial  proceeding  insti- 
tuted for  that  purpose.  In  such  a  proceeding 
it  would  be  a  good  defense  to  show  that 
the  failure  to  file  his  bond  within  the  time 
prescribed  was  not  the  fault  of  the  petition- 
er; that  be  had  tendered  the  judge  of  pro- 
bate a  good  and  sufficient  bond  within  the 
time,  and  requested  him  to  approve  it;  and 
that  be  neglected  or  refused  without  any 
sufficient  legal  excuse  therefor.*'  Bx  parte 
Gandee,  48  Ala.  886,  397,  886. 

Failure  to  qumllf  y. 

A  "vacancy,"  within  the  meaning  of  a 
statute  in  reference  to  an  appointment  to 
fill  a  vacancy  in  the  office  of  mayor,  exists 
when  the  successor  of  mayor  in  office  is 
elected,  but  falls  to  qualify,  and  therefore 
the  office  may  be  filled  by  appointment 
Vaughan  v.  Johnson,  77  Va.  300,  306;  John- 
son V.  Mann,  Id.  265,  268,  280. 

The  Constitution  of  California  clearly 
defines  the  sense  of  the  phrase  "vacancy  in 
the  office  of  Governor,"  as  used  therein,  by 
spedflcally  enumerating  the  instances  which 
devolve  the  duties  of  the  executive  on  the 
Lieutenant  Governor.  All  the  instances  men- 
tl<Hied  are  such  as  can  only  occur  after  the 
term  of  the  Governor  has  commenced  to  run. 


It  is  only  after  the  installation  of  the  par- 
ticular Incumbent  that  any  one  of  these  con- 
tingencies could  happen.  The  manner  of 
electing  a  comptroller  and  the  term  of  his 
office  are  the  same  as  are  prescribed  for  the 
Governor,  and  each  holds  his  office  until  his 
successor  has  qualified.  The  term  of  the  of- 
fice is  fixed  at  two  years  certain  with  a 
contingent  extension.  When  this  contingency 
happens,  this  extension  is  as  much  a  part  of 
the  entire  term  as  any  portion  of  the  two 
years,  and,  where  the  successor^elect  fails 
to  qualify,  the  incumbent  of  the  office  contin- 
ues to  hold  until  the  next  election,  and  no 
vacancy  occurs.  People  v.  Whitman,  10  Gal. 
88,  44.  46. 

"Vacant"  as  used  in  Gen.  St  1878,  c. 
9, 1 2,  providing  that  an  office  shall.be  vacant 
upon  failure  of  the  Incumbent  to  qualify, 
etc.,  applies  to  the  particular  term  to  which 
the  event  causing  a  vacancy  relates.  Scott 
County  v.  Ring,  18  N.  W.  181,  184^  29  Minn. 


As  applied  to  tenn* 

Const  art  4,  S  8,  declares  that  sheriffs, 
etc.,  shall  be  chosen  by  the  electors  of  the 
respective  counties  once  in  every  three  years, 
and  as  often  as  vacancies  shall  happen. 
Held,  that  "vacancies,"  as  so  used,  applies 
only  to  the  office,  and  is  not  applicable  to 
the  term  of  office.  People  v.  Green  (N.  Y.) 
2  Wend.  266.  278 

•'Vacancy,"  as  applied  to  an  office,  ai)- 
plies  not  to  the  Incumbent,  but  to  the  term, 
or  to  the  office,  or  both,  depending  generally 
upon  the  context  of  the  statute.  People  v. 
Le  Fevre,  40  Pac.  882,  886,  21  Colo.  21& 

"Vacancy"  in  an  office  means  the  want  of 
an  incumbent  at  the  time.  It  has  no  r^- 
erence  to  duration  of  time,  and  the  appoint- 
ment of  a  person  to  fill  a  vacancy  pro  tem- 
pore does  not  Invest  him  with  a  full  term, 
unless  the  law  so  expressly  provides.  Va- 
cancy in  an  office  is  one  thing,  and  term  Is 
another.  An  office  may  be  vacant  and  filled 
many  times  during  a  term.  State  v.  Johns,  3 
Or.  533,  537. 

"Vacancy,"  as  used  in  reference  to  an 
office,  relates  not  only  to  the  office  which  is 
to  be  filled,  but  to  the  term  for  which  the 
appointment  is  to  be  made.  Monash  v. 
Rhodes.  53  Pac.  236,  237,  11  Colo.  App.  404. 

The  **vacancy"  meant  by  Const  art  8,  § 
7,  declaring  that  If  any  person  elected  or 
appointed  to  any  county  office  shall  fail  to 
give  bond  and  qualify  within  60  days  after 
his  election,  the  said  office  shall  become  va- 
cant means  that  the  office  is  without  such  an 
occupant  as  precludes  the  filling  of  it  in  any 
mode  which  the  Constitution  may  provide 
or  may  recognize  as  lawful;  that  notwith- 
standing the  incumbent  of  the  former  term 
may.  and  it  is  contemplated  that  he  shall, 
continue  in  office  or  perform  the  official  du- 
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ties  of  the  said  office  after  the  expiration  of 
his  offldal  term,  and  until  his  saccessor  is 
dulj  qualified,  still  the  office  is  vacant  as 
to  tbe  new  term  in  the  sense  that  an j  office 
is  vacant  which  is  not  occupied  bj  a  person 
chosen  to  fill  it  for  such  term.  State  t. 
Murphy,  18  South.  706,  712,  82  Fla.  138. 

VAOAHT  I.ANB. 

The  ordinary  meaning  of  the  word  ''ra- 
cant"  in  its  general  use  is  to  be  empty  or  un- 
filled. When  applied  to  an  office,  it  means 
the  condition  when  it  Is  first  created,  and 
not  filled  by  any  incumbent,  or  after  the 
death  or  removal  of  an  incumbent  before 
his  successor  is  appointed.  Vacant  lands  are 
such  as  are  absolutely  free,  unclaimed,  and 
unoccupied.  In  the  case  of  Marshall  v.  Bom- 
part,  18  Mo.  84,  87,  it  was  said  that  the  word, 
when  applied  to  lands,  means  those  which 
have  not  been  appropriated  by  individuals. 
Lands  are  not  vacant  when  they  are  occu- 
pied by  others  engaged  in  exploring  for  oil 
under  oil  placer  claims,  though  such  claims 
may  not  appear  of  record  In  the  land  office. 
Cosmos  Exploration  Co.  v.  Gray  Bagle  Oil 
Co.,  112  Fed.  4,  18,  60  C.  a  A.  79,  61  L. 
R.  A.  230. 

"Vacant  and  unoccupied  land,'*  as  used 
in  the  statute  of  limitations,  vesting  title  to 
vacant  and  unoccupied  land  in  one,  who^ 
having  color  of  title  thereto,  pays  taxes  there- 
on for  seven  years,  means  lands  not  in  the 
actual  possession  of  one;  and  henoe  the  keep- 
ing of  a  wagon,  when  not  in  use,  upon  a 
city  lot,  In  which  the  owner  of  the  wagon 
has  no  claim  or  color  of  title,  does  not  keep 
the  lot  from  being  "vacant  and  imoccupied," 
within  tbe  meaning,  of  the  words  as  used  In 
the  statute.  Walker  v.  Converse,  86  N.  B. 
202.  204,  148  111.  622. 

Within  the  meaning  of  a  city  charter 
extending  the  limits  of  the  city,  and  provid- 
ing that  land  within  the  territory  annexed 
which  was  used  exclusively  for  farming  pur- 
poses or  was  vacant  and  unoccupied  should 
not  be  taxed  for  city  purposes  beyond  a  cer- 
tain specified  rate,  where  a  tract  of  land 
within  such  annexed  territory  was  by  the 
owner  caused  to  be  platted  as  lots  and 
streets,  he  holding  tbe  lots  for  sale  at  a  price 
greatly  in  excess  of  the  land  for  farming 
purposes,  but  cultivating  and  using  the  most 
of  the  land  until  purchasers  could  be  ob- 
tained, the  remainder  thereof  being  unlnclos- 
ed  and  not  used  for  any  purpose,  such  culti- 
vated land  was  used  exclusively  for  farming 
purposes,  and  the  other  was  vacant  and  un- 
occupied, and  not  subject  to  taxation  at  full 
rates.  Gillette  v.  City  of  Hartford,  31  Conn. 
861,  869. 

The  term  '^vacant  lands,**  as  used  in 
Acts  Tenn.  1847,  c.  20,  providing  for  the 
granting  by  the  state  of  vacant  lands,  does 
not  apply  to  the  bed  of  the  Mississippi  river, 
which  may,  years  after  the  passage  of  th» 


act,  become  dry  land  by  a  midden  change 
in  the  course  of  the  river,  by  cutting  a  new 
channel;  such  land  not  being  "vacant  land," 
within  the  meaning  of  the  policy  of  the  land 
law  of  the  state.  In  €k)odwin  v.  Thompson, 
83  Tenn.  (16  Lea)  209,  64  Am.  Rep.  410,  it 
was  held  that  the  titie  to  the  soil  under  the 
waters  of  streams  navigable  in  a  legal  sense 
could  not  be  acquired  by  individuals  under 
the  general  land  law  of  the  state.  Stocklegr 
V.  Cissna  (U.  8.)  119  Fed.  812,  834,  66  a  a 
A.  824. 

Vacant  land  of  a  state,  subject  to  grant 
to  settlers  in  the  usual  way,  through  the  land 
office,  does  not  Include  the  beds  of  the  chan- 
nel of  the  tidal  navigable  streams,  the  titie 
to  which  is  in  the  state.  State  r.  Pacific 
Ouano  Co.,  22  S.  C.  60,  76. 

As  nncranted* 

In  reference  to  an  application  tor  a  grant 
of  land  under  the  Georgia  headrigbt  laws, 
an  opinion  of  a  surveyor  that  the  premises  in 
question  were  "vacant"  means  that  they  were 
ungranted.  Pritchett  r.  Ballard,  29  &  B. 
210,  102  Ga.  20. 

Lands  recently  purchased  by  the  state 
from  a  corporation,  to  which  they  had  been 
originally  granted  by  the  state,  are  not  'Va- 
cant lands,"  within  the  acts  for  granting 
lands;  and  a  grant  taken  out  for  such  lands 
vests  no  titie  in  the  grantee.  State  r.  Ar- 
ledge  (S.  C.)  2  Bailey,  401,  402,  23  Am.  Dec. 
146. 

"Vacant  lands,"  as  used  in  the  statute 
(Battle's  Revisal,  c.  41,  §  1),  which  provides 
that  lands,  in  order  to  be  the  subject  of  en- 
try under  the  statute,  must  be  such  as  belong 
to  the  state  and  such  as  are  vacant  and  un- 
appropriated, does  not  include  lands  which 
have  been  granted  by  the  state  to  individual 
dtisens,  but  which  the  state  subsequentiy 
acquires  titie  to,  but  puts  to  no  particular 
use,  or  which,  having  used,  it  abandons. 
State  T.  Bevers,  86  N.  C.  688,  600. 

As  vnoooitpied. 

The  term  "vacant  lands"  is  used  to  des- 
ignate unoccupied  lands.  State  T.  Askew, 
2  S.  W.  849,  361,  48  Ark.  82. 

VACAHT  8UCOE88IOH. 

A  succession  is  called  'Vacant"  when  no 
one  claims  it,  or  when  all  the  heirs  are  un- 
known, or  when  all  the  known  heirs  to  it 
have  renounced  it  Civ.  Code  La.  1900,  art 
1096;  Simmons  v.  Saul,  11  Sup.  Ct  869,  872, 
138  U.  S.  439, 84  L.  Bd.  1064. 

VACATION. 

Of  oowt. 

The  periods  between  the  end  of  one  term . 
of  court  and  the  beginning  of  the  next  art 
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called  •Vacations.'*    Von  Schmidt  ▼.  Wldber, 
34  Pac  109,  110,  09  CaU  511. 

Tbe  term  '^vacation'*  was  defined  at  the 
eommon  law  as  all  the  time  between  the  end 
of  one  term  and  the  beginning  of  another. 
6  Jacob's  Law  Diet  823.  Bnt  the  term  as 
naed  In  section  66  of  the  practice  act,  author- 
ising Judgments  by  confession  In  vacation, 
was  cvmstmed  to  Include  a  peflod  of  82  days, 
during  which  a  circuit  court  had  adjourned 
oyer;  but  it  was  said  that  the  term  Is  not 
to  be  understood  as  embracing  all  the  time 
the  court  Is  not  actually  In  session,  or  as 
embracing  the  time  of  an  adjournment  from 
day  to  day.  Burrlll  says:  "In  practice,  Inters 
mission  of  Judicial  proceedings;  the  recess  of 
courts;  the  time  during  which  courts  are 
not  held."  Wharton  defines  the  word  "vaca- 
tion": "Intermission  of  Judicial  proceedings, 
or  any  other  stated  employment;  recess  of 
courts  or  senates."  Conkllng  v.  Rldgely,  1  N. 
B.  261,  263, 112  III.  86,  40,  S4  Am.  Rep.  204. 

The  word  "vacation,"  as  used  in  Code,  | 
3389,  3394,  providing  that,  If  an  order  for  in- 
junction is  made  in  vacation,  the  Judge  must 
indorse  the  order  on  the  petition,  means  such 
time  as  the  court  is  not  actually  in  session, 
though  It  ordinarily  means  the  time  between 
terms.  Thompson  v.  Benepe,  24  N.  W.  601, 
602,  67  Iowa,  80. 

The  term  "vacation,"  in  Gen.  St  c.  152»  | 
2,  providing  that  a  certain  recognizance  may 
be  taken  before  the  superior  court  In  any 
county  in  term  time  or  before  the  clerk  of 
the  court  in  vacation,  is  used  in  ctmtradis- 
tinction  to  term  time,  Indicating  an  Inten- 
tion to  use  It  in  its  legal  sense.  The  Bng- 
llsh  legal  year  was  divided  into  four  terms 
of  different  lengths,  separated  by  the  vaca- 
tions, which  were  the  seasons  of  the  great 
festivities  or  fasts  which  were  deemed  nec- 
essary on  account  of  the  avocations  of  rural 
business;  and  in  this  country  the  courts 
bave  their  terms  and  vacations.  Bronson  v. 
Schulten,  104  U.  S.  410,  415,  26  L.  Ed.  997. 
The  legal  definition  of  the  word  "vacation" 
Is  that  period  of  time  between  the  end  of 
one  term  and  the  beginning  of  another. 
Brayman  v.  Whitcomb,  134  Mass.  525,  526 
(citing  Bouv.  Law  Diet). 

Courts  of  highest  resort  have  not  been 
in  accord  as  to  when  it  was  "vacation,"  with- 
in the  meaning  of  statutes  authorizing  the 
court  In  term,  and  the  Judges  in  vacation,  to 
grant  certain  orders.  By  some,  vacation  Is 
held  to  be  only  that  period  of  time  between 
the  end  of  one  term  and  the  beginning  of 
another.  Brayman  v.  Whitcomb,  134  Mass. 
525.  In  Iowa  it  means  such  time  as  the  court 
is  not  actually  in  session.  In  Illinois  It 
means  an  adjournment  for  a  considerable 
period  of  time.  Rhodes-Burford  Furniture 
Co.  V.  Mattox,  40  N.  E.  545,  13  Ind.  App.  221. 

The  Revised  Statutes  provide  that  when- 
ever any  act  to  authorized  to  be  done  by  or 


any  power  given  to  a  court  or  Judge  thereof 
in  vacation,  or  whenever  any  act  Is  author- 
ized to  be  done  by  or  any  power  given  to  a 
clerk  of  any  court  in  vacation,  the  words  "in 
vacation"  shall  be  construed  to  Include  any 
adjournment  of  court  for  more  than  one  day. 
Another  section  provides  that,  If  a  warrant 
be  issued  in  term,  it  shall  be  made,  returna- 
ble forthwith,  but,  if  Issued  in  vacation,  it 
shall  be  made  returnable  to  the  next  term 
thereafter;  and  if  a  defendant  be  arrested 
during  the  term  he  shall  be  brought  into 
court,  but  if  he  be  arrested  in  vacation  of  the 
court  the  officer  shall  ball  him,  etc  In  con- 
struing these  statutes  In  the  case  of  an  ar- 
rest made  on  tan  information  filed  January 
4th,  the  court  having  adjourned  the  term  on 
December  23d  to  January  11th,  It  was  held 
that  the  court  was  not  in  vacation  at  the 
time  the  information  was  filed,  but  that  it 
was  filed  during  term.  State  v.  Derkum,  27 
Mo.  App.  628,  690,  631. 

"Vacation"  has  been  held  to  mean  the 
period  between  the  day  on  which  a  term  of 
court  to  adjourned  to  the  next  court  in 
course,  or  until  the  day  of  the  beginning  of 
another  term,  and  not  the  mere  Interval 
when,  for  any  reason,  the  court  to  not  in 
session,  and  to  adjourned  over  for  more  than 
a  day.  Warner  v.  Donahue,  72  S.  W.  492, 
494,  99  Mo.  App.  37  (citing  State  r.  Derkum, 
27  Mo.  App.  628).  See,  also,  Brayman  v. 
Whitcomb,  184  Mass.  525,  526;  Hadley  v. 
Bernero,  71  S.  W.  451,  462,  97  Mo.  App.  314. 

Although  it  may  be  difficult  to  say  gen- 
erally, with  sufficient  completeness  to  cover 
all  cases,  what  is  "vacation"  in  chancery,  as 
that  term  is  used  in  V.  S.  4527,  providing 
that  on  violation  of  an  injunction  the  court 
of  chancery  or  in  vacation  a  chancellor  can 
punish  the  person  guilty  thereof,  it  to  clear 
that  when  the  county  court  finally  adjourns, 
and  the  chancellor  neither  directs  the  con- 
tinuance of  the  stated  term  of  the  court  of 
chancery  nor  adjourns  the  term  nor  closes  a 
special  term,  and  nothing  more  appears,  it 
is  "vacation,"  within  the  meaning  of  the 
statute  during  all  the  time  between  the  stat- 
ed terms  of  the  county  court  In  re  Murphy, 
50  Ati.  817.  78  Vt  115. 

Of  Mghway. 

The  temporary  turning  out  of  a  main 
road  to  avoid  an  obstruction  or  a  mudhole 
will  not  operate  as  a  vacation  of  the  part  of 
the  highway  occupied  by  the  obstruction. 
Davto  V.  Nicholson,  81  Ind.  183,  186. 

Of  sebooL 

"Vacation"  is  defined  as  the  Intermtosion 
of  the  regular  studies  and  exercises  of  an 
educational  institution  between  terms;  and 
an  intermission  of  two  days  In  a  term  or 
school  is  not  a  ^Vacation,"  as  used  in  a  con- 
tract of  employment  of  school  teachers,  pro- 
viding that  they  shall  not  be  paid  for  vaca- 
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tlon,  though  the  word  be  erroneously  used  by 
the  board  in  authorizing  the  intermission. 
Board  of  Education  of  City  of  Emporia  t. 
State,  52  Pac.  466»  467,  7  Kan.  App.  620. 

VACCINATION. 

See  "General  Vaccination**;  "Successful 
Vaccination." 

Vaccination  and  quarantine,  while  both 
are  preventiTe  measures  adopted  to  prevent 
the  contracting  of  the  disease  of  smallpox, 
are  essentially  different,  in  that  to  quarantine 
persons  means  to  keep  them,  when  suspected 
of  having  contracted  or  been  exposed  to  the 
disease,  out  of  a  community,  or  to  confine 
them  in  a  given  place  therein,  and  to  prevent 
intercourse  between  them  and  the  people  gen- 
erally of  such  community,  while  persons  who 
are  merely  vaccinated  are  allowed  to  go  when 
and  where  they  please  and  mingle  freely 
with  the  other  members  of  the  community; 
and  authority  to  county  officials  to  levy  taxes 
for  the  purpose  of  quarantine  does  not  au- 
thorize such  officials  to  incur  indebtedness 
and  levy  taxes  for  the  purchase  of  vaccine 
points  to  prevent  the  spread  of  smallpox  in 
the  county.  Daniel  v.  Putnam  County,  38  S. 
B.  980,  981,  113  Ga.  570,  54  L.  H.  A.  292. 

VACCINE  VIRUS. 

Vaccine  virus  is  the  morblc  principle  of 
cowpox,  which  acts  as  a  preventive  of  small- 
pox, and  is,  of  course,  a  different  article 
from  antitoxine.  In  the  Century  Dictionary, 
the  secondary  definition  of  the  word  "vac- 
cine," when  used  as  a  noun,  is  the  modi- 
fied virus  of  any  specific  disease  introduced 
Into  the  body  in  inoculation  with  a  view  to 
prevent  or  mitigate  a  threatened  attack  of 
that  disease  or  to  confer  immunity  against 
subsequent  attacks.  None  of  the  other  stand- 
ard dictionaries — Webster,  Worcester,  Funk 
&  Wagnalls — give  any  such  definition  of  the 
phrase  Koechl  v.  United  States  (U.  S.)  84 
Fed.  448,  28  C.  G.  A.  458. 

The  preparation  known  as  •'anthrax  vac- 
cine" or  "black  leg,"  which  is  used  for  the 
prevention  of  anthrax  or  black  leg,  a  disease 
of  cattle,  is  included  within  Act  July  24.  1897. 
c  11,  §  2,  Free  List,  par.  692,  30  Stat.  202  [U. 
8.  Comp.  St  1901,  p.  1689],  relating  to  ••vac- 
cine virus,"  and  is  thereby  taken  out  of  the 
provision  in  section  1,  Schedule  A,  par.  68, 
30  Stat.  154  [U.  S.  Comp.  St.  1901,  p.  1631], 
for  ••medicinal  preparations  not  specially  pro- 
vided for."  Pasteur  Vaccine  Co.  v.  United 
States  (U.  S.)  123  Fed.  846. 

VADIUM. 

A  vadium  Is  that  sort  of  bailment  In 
which  goods  or  chattels  are  delivered  to  an- 
other as  a  pawn,  to  be  a  security  to  him  for 


money  borrowed  of  him  by  the  bailor.  "Vad- 
ium" is  the  Latin  term  therefor,  and  the  re- 
lation is  expressed  in  English  by  the  word 
••pawn."  Coggs  v.  Bernard,  2  Ld.  Baym. 
909,  913. 

VADIUM  ViVUAC 

A  ••vadium  vivum"  is  defined  by  Kent  to 
be  when  the  creditor  takes  the  estate  to  hold 
and  enjoy  it  without  any  limited  time  of 
redemption,  and  until  he  repays  himself  out 
of  the  rents  and  profits.  In  that  case  the 
land  survives  the  debt,  and,  when  the  debt  is 
discharged,  the  land,  by  right  of  reverter,  re- 
turns to  the  original  owner.  The  holding  of 
the  land  in  pledge  is  like  the  holding  of  any 
other  pledge  imtil  the  debt  is  repaid;  the 
owner  of  the  pledge  cannot  recover  it  from 
the  creditor.  Thus  where  a  mortgagee  had 
been  in  possession  of  the  mortgage,  he  could 
not  be  deprived  of  such  possession  without 
the  payment  of  the  mortgage  debt,  though 
the  note  which  had  been  given  had  been  out- 
lawed. Spect  V.  Spect,  26  Pac.  203,  204,  88 
Oal.  437,  13  L.  B.  A.  137,  22  Am.  St  Bep.  314. 

A  vivum  vadium,  or  Welsh  mortgage, 
was  a  species  of  security  by  which  the  bor- 
rower of  a  sum  of  money  made  over  his  es- 
tate to  the  lender  until  he  had  received  that 
sum  out  of  the  issues  and  profits  of  his  land, 
and  it  was  so  called  because  neither  the  mon- 
ey nor  the  land  was  lost,  and  were  not  left  in 
dead  pledge.  There  was  a  living  pledge,  for 
the  profits  earned  were  constantly  paying  off 
the  debt.  But  the  distinguishing  characteris- 
tics of  such  an  instrument  were  that  there 
was  no  proviso  that  the  conveyance  was  to 
be  void  on  payment  of  the  debt,  and  there 
was  no  covenant,  express  or  implied,  for  such 
payment.  O'NeiU  v.  Gray  (N.  Y.)  39  Hun, 
566,  568. 

The  common  law  recognizes  two  kinds  of 
landed  securities,  respectively,  known  as 
••vivum  vadium"  and  •*mortuum  vadium." 
Vivum  vadium  consisted  of  a  feoffment  to  the 
creditor  and  his  heirs  until  out  of  the  rents 
and  profits  he  had  satisfied  himself  his  debt 
The  creditor  took  actual  possession  of  the  es- 
tate, and  received  the  rents  and  applied  them 
from  time  to  time  in  liquidation  of  the  debt 
When  it  was  satisfied,  the  debtor  might  re- 
enter and  maintain  ejectment,  and  it  was 
said  to  have  been  collected  vivum  vadium, 
because  neither  debt  nor  estate  was  lost 
Courtwright  v.  C3ady,  21  N.  Y.  343,  344. 

VAGABOND. 

"Vagabond"  ordinarily  means  a  vagrant 
or  homeless  wanderer  without  means  of  hon- 
est livelihood,  but  as  used  by  a  testator  after 
making  a  devise  to  his  son,  in  providing  that 
in  case  such  son  should  not  make  good  use 
of  the  devise,  "but  becomes  a  drunkard  and 
a  vagabond,  then  the  devise  shall  remain  in 
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trust,'*  meant  an  idle,  worthless,  impnnrident 
feUow,  who  Is  so  utterly  without  moral  sense 
or  self-respect  that  he  will  neither  provide 
for  his  family  nor  take  proper  care  of  him- 
self. Forsyth  r.  Forsyth,  19  Aa  119,  122,  46 
N.  J.  Bq.  400. 

"Vagabonds,^  as  used  in  an  indictment 
charging  the  unlawful  keeping  of  a  house  for 
the  purpose  of  public  prostitution  and  as  a 
common  resort  for  prostitutes  and  vagabonds, 
la  not  equivalent  to  ^'vagrants,"  as  used  in 
Pen.  Code,  art  889,  declaring  a  disorderly 
house  to  be  one  kept  for  the  purpose  of  pub- 
lic prostitution  or  as  a  common  resort  for 
prostitutes  and  vagrants.  Johnson  v.  State, 
18  &  W.  1005, 1006,  28  Tez.  App.  062. 

VAGRANCY-VAGRANT. 

As  an  offense,  see  "Offense." 

"Vagrancy,"  when  not  defined  by  stat- 
ute, must  be  considered  such  vagabondage  as 
fairly  comes  within  the  common-law  mean- 
ing of  the  word.  There  must  be  something 
more  than  a  mere  going  about  from  place  to 
place  in  a  neighborhood  or  township  without 
visible  means  of  support;  and  the  mere  fact 
of  sleeping  in  a  bam  one  night  is  not  suffi- 
cient, with  the  going  about,  to  constitute  va- 
grancy. **Vagrant"  is  defined  by  Bouvier  to 
be,  in  the  common  meaning  of  the  statutes 
punishing  vagrancy,  "a  person  who  refuses 
to  work  and  goes  about  begging.*'  A  person 
may  be  going  about  the  community  without 
any  Tisible  means  of  support,  and  yet  be 
guilty  of  no  offense.  He  may  be  seeking 
work  with  an  honest  intent  to  gain  thereby 
a  livelihood.  In  re  Jordan,  50  N.  W.  1087, 
00  Mich.  8. 

"Vagrancy'  la  distinguished  expressly 
from  disorderly  conduct  generally  and  from 
breaches  of  the  peace,  and  a  dty  council  can- 
not enlarge  its  meaning  or  extend  it  to  causes 
of  vagabondage  not  fairly  within  the  com- 
mon-law meaning  of  the  term,  which  was 
possibly  designed  to  protect  the  public  from 
expense  quite  as  much  as  from  disorder.  In 
re  May,  1  N.  W.  1021,  1022,  41  Mich.  299. 

The  term  ''vagrant*'  does  not  include  a 
lewd  woman  who  is  a  minor  and  is  supported 
by  her  parents.    Taylor  v.  State,  59  Ala.  19. 

By  force  of  statute  common  prostitutes 
and  professional  gamblers  are  vagrants. 
Pen.  Code,  art  385.  Such  persons  are  not, 
however,  necessarily  vagabonds;  and  conse- 
quently an  indictment  which  charged  the 
keeping  of  a  house  for  the  purpose  of  public 
prostitution  and  as  a  common  resort  for  pros- 
titutes and  vagabonds  should  have  been 
quashed  to  the  extent  of  striking  out  the 
word  "vagabonds,**  the  indictment  being 
drawn  under  a  statute  declaring  a  disorderly 
house  to  be  one  kept  for  the  purpose  of  pub- 


lic prostitution  or  a  common  resort  for  pros- 
titutes and  vagrants.**  Johnson  v.  State,  13 
S.  W.  1005,  1006,  28  Tex.  App.  562. 

A  child  who  has  been  committed  "as  a 
disorderly  child,  who  deserts  his  home  with- 
out sufficient  cause,  keeps  company  with  dis- 
solute and  vicious  persons,  against  the  law- 
ful command  of  his  father,  and  is  bad,  un- 
governable, and  disorderly  beyond  his  fa- 
ther*s  control,**  is  not  a  "vagrant,**  within  the 
meaning  of  Laws  1897,  c.  508,  authorizing 
boys  to  be  received  in  a  training  school  who 
shall  be  arrested  or  committed  as  vagrants. 
In  re  Braffett,  57  N.  Y.  Supp.  890,  27  Misc. 
Rep.  329. 

The  act  of  June  13,  1836,  divided  va- 
grants into  five  classes:  (1)  All  persons  un- 
lawfully returning  into  any  district  whence 
they  have  been  legally  removed  without 
bringing  a  certificate  from  the  city  or  district 
to  which  they  belong:  (2)  all  persons  having 
no  means  of  support,  who  live  idly  and  re- 
fuse to  work  for  the  usual  wages  given  to 
other  laborers;  (3)  all  persons  who  shall  re- 
fuse to  perform  the  work  allotted  to  them  by 
the  overseers  of  the  poor;  (4)  all  persons  go- 
ing about  begging  or  gathering  alms;  and 
(5)  all  persons  coming  from  some  place  'with- 
out the  commonwealth,  who  shall  be  found 
residing  therein,  following  no  occupation, 
having  no  means  of  subsistence,  and  giving 
no  reasonable  account  of  themselves  or  their 
business.  "Vagrants,**  as  thus  classified,  do 
not  include  all  persons  who  come  under  the 
term  'disorderly,"  as  used  by  the  Legisla- 
ture. "Disorderly**  means  lawless;  contrary 
to  law;  violating,  or  disposed  to  violate,  the 
law  and  good  order;  inclined  to  break  loose 
from  restraint;  unruly;  in  a  manner  violat- 
ing law  and  good  order;  contrary  to  rules  or 
established  institutions.  It  includes  all  those 
who  violate  the  peace  and  good  order  of  so- 
ciety either  as  vagrants,  disorderly,  or  for  a 
breach  of  the  public  peace,  or  who  should  be 
bound  for  their  good  behavior.  In  re  Alder- 
men and  Justices  of  the  Peace  (Pa.)  2  Pars. 
Eq.  Cas.  458,  464. 

In  Pennsylvania  the  act  of  1876,  popu- 
larly known  as  the  "Tramp  Act,**  thus  de- 
fines and  describes  "vagrants**:  "(1)  All  per- 
sons who  shall  unlawfully  return  into  any 
district  whence  they  have  been  legally  re- 
moved, without  bringing  a  certificate  from 
the  proper  authorities  of  the  city  or  district 
to  which  they  belong,  stating  that  tliey  have 
a  settlement  therein;  (2)  all  persons  who 
shall  refuse  the  work  which  shall  be  allotted 
to  them  by  the  overseers  of  the  poor,  as  pro- 
vided by  the  act  of  June  13,  1836,  etc.;  (3) 
all  persons  going  about  from  door  to  door,  or 
placing  themselves  In  streets,  highways,  or 
other  roads,  to  beg  or  gather  alms,  and  all 
persons  wandering  abroad  and  begging  who 
have  no  fixed  residence  in  the  township, 
ward,  or  borough  in  which  the  vagrant  is  ar- 
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rested;  (4)  all  persons  who  shall  come  ftrom 
any  place  withoat  this  commonwealth  to  any 
place  within  It  and  shall  be  found  loitering 
or  residing  therein,  and  shall  follow  no  labor, 
trade,  occupation,  or  boainess,  and  have  no 
visible  means  of  subsistence,  and  can  give 
no  reasonable  account  of  themselves  or  their 
business  in  such  place.  Oommonwealth  y. 
King  (Pa.)  2  Kulp,  386,  388. 

Ordinance  No.  2304  of  ^e  dty  of  St 
Louis  declares:  "All  able-bodied  persons 
who,  not  having  visible  means  to  maintain 
themselves,  live  idly,  without  emi^oyment; 
or  are  found  loitering  or  rambling  about  or 
wandering  about  and  lodging  in  groceries, 
tippling  houses,  beer  houses,  outhouses, 
sheds,  or  stables,  or  in  the  open  air,  and  not 
giving  a  good  account  of  themselves;  or 
wandering  about  and  begging;  or  going 
about  from  door  to  door  begging;  or  placing 
themselves  in  the  streets  or  in  other  thor- 
oughfares, or  in  public  places,  to  beg  or  re- 
ceive alms;  all  keepers  or  ezhibiters  of  any 
gambling  table  or  device;  all  persons  who, 
for  the  purpose  of  gaming,  travel  about  on 
steamboats,  or  go  from  place  to  place;  and 
all  persons  upon  whom  shall  be  found  any 
instmment  or  thing  used  for  the  commis- 
sion of  burglary,  or  for  picking  locks  or 
pockets,  and  who  cannot  give  a  good  ac- 
count of  their  possession  of  the  same — shall 
be  deemed  vagrants."  Roberts  v.  State,  14 
Mo.  138,  146,  55  Am.  Dec.  07. 

Under  Rev.  Ord.  St  Louis,  f  1062,  de- 
fining a  "vagrant"  as  one  who  shall  be  found 
trespassing  on  the  private  premises  of  oth- 
ers, and  not  giving  a  good  account  of  him- 
self, one  cannot  be  fined  as  a  vagrant  be- 
cause found  trespassing  on  the  private  prem- 
ises of  another,  if  able  to  give  a  good  ac- 
count of  himself.  City  of  St  Louis  v.  Bab- 
cock,  156  Mo.  148,  160,  66  S.  W.  732. 

The  vagrancy  of  a  husband,  which  is  a 
ground  for  a  divorce,  is  a  vagrancy  as  de- 
fined in  the  Criminal  Code,  describing  a  va- 
grant as  every  able-bodied  man  who  shall 
neglect  or  refuse  to  provide  for  the  support 
of  his  family.  In  a  divorce  case  based  on 
the  ground  of  the  husband's  vagrancy,  the 
evidence  must  be  such  as  would  support  a 
conviction  for  vagrancy  in  a  criminal  pros- 
ecution. Dwyer  v.  Dwyer,  26  Mo.  App.  647, 
651. 

Every  person  without  visible  means  of 
living,  who  has  the  physical  ability  to  work, 
and  who  does  not  for  the  space  of  10  days 
seek  employment  nor  labor  when  employ- 
ment is  ofFered  him;  every  healthy  beggar 
who  solicits  alms  as  a  business;  every  per- 
son who  roams  about  from  place  to  place 
without  any  lawful  business;  every  idle  or 
dissolute  person,  or  associate  of  known 
thieves,  who  wanders  about  the  streets  at 
late  or  unusual  hours  of  the  night  or  who 
lodges  in  any  bam,  shed,  shop,  outhouse,  or 


place  other  than  such  as  is  kept  for  lodging 
purposes,  without  the  permission  of  the  own- 
er or  party  entitled  to  the  possession  there- 
of; every  lewd  and  dissolute  person;  and 
every  common  drunkard — ^is  a  vagrant  Pen. 
Code  Idaho  1901,  §  4852. 

Any  person  who  may  be  found  loitering 
around  houseb  of  ill-fame,  gambling  houses, 
or  places  where  liquors  are  sold  or  drank, 
without  any  visible  means  of  support  or 
shall  be  the  keeper  or  inmate  of  any  house 
of  ill-fame,  gambling  house,  or  engaged  in 
any  unlawful  calling  whatever,  or  any  able- 
bodied  married  man  who  shall  neglect  or 
refuse  to  provide  for  the  support  of  his  fam- 
ily, shall  be  deemed  a  "vagrant"  Oen.  St 
Kan.  1001,  |  2281. 

All  persons  not  having  visible  means  of 
support  and  maintenance,  who  live  vrithout 
employment  and  all  persons  wandering 
abroad  and  living  in  taverns,  beer  houses, 
market  places,  sheds,  bams,  or  In  open  air, 
and  not  giving  good  account  of  themstives, 
and  all  persons  wandering  about  and  beg- 
ging, or  who  go  from  door  to  door,  or  from 
place  to  place,  or  occupy  public  places  for 
the  purposes  of  begging  and  receiving  alms, 
and  all  prostitutes,  and  all  keepers,  occu- 
pants, lessees,  tenants,  and  pimps  of  houses 
used  for  prostitution  or  gambling,  shall  be 
deemed  and  are  hereby  declared  to  be  va- 
grants.   Cobbey's  Ann.  St  Neb.  1903,  I  2330. 

The  following  persons  are  vagrants:  (1) 
A  person  who,  not  having  visible  means  to 
maintain  himself,  liyes  without  employment; 
(2)  a  person  who,  being  an  habitual  drunk- 
ard, abandons,  neglects,  or  refuses  to  aid  in 
the  support  of  his  family;  (3)  a  person  who 
has  contracted  an  Infectious  or  other  disease 
in  the  practice  of  drunkenness  or  debauch- 
ery, requiring  charitable  aid  to  restore  him 
to  health;  (4)  a  common  prostitute  who  has 
no  lawful  employment  whereby  to  main- 
tain herself;  (5)  a  person  wandering  abroad 
and  begging,  or  who  goes  about  from  door 
to  door,  or  places  himself  in  the  streets, 
highway,  passages,  or  other  public  places,  to 
beg  or  receive  alms;  (6)  a  person  wandering 
abroad  and  lodging  In  taverns,  groceries, 
alehouses,  watch  or  station  houses,  out- 
houses, market  places,  sheds,  stables,  barns, 
or  uninhabitM  buildings,  or  in  the  open  air, 
and  not  giving  a  good  account  of  himself; 
(7)  a  person  who,  having  his  face  painted, 
discolored,  covered,  or  concealed,  or  being 
otherwise  disguised,  in  a  manner  calculated 
to  prevent  his  being  identified,  appears  in  a 
road  or  public  highway,  or  In  a  field,  lot 
wood,  or  inclosure;  (8)  any  child  between  the 
age  of  five  and  fourteen,  having  sufficient 
bodily  health  and  mental  capacity  to  attend 
the  public  school,  found  wandering  in  the 
streets  or  lanes  of  any  city  or  incorporated 
village,  a  truant  without  any  lawful  occu- 
pation; (0)  every  male  person  who  lives 
wholly  or  in  part  on  the  earnings  of  pros- 
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tftution,  or  who  In  anj  public  place  Bolidti 
for  immoral  purposes.  A  male  person  who 
Uyos  with  or  is  habitually  in  the  company 
of  a  prostitute,  and  has  no  visible  means  of 
support,  shall  be  deemed  to  be  living  on  the 
earnings  of  prostitution.  Or.  Ck>de  N.  T.  1908, 
1887. 

Any  person  who  may  be  able  to  labor 
and  who  has  no  apparent  means  of  sub- 
8istence»  and  neglects  to  apply  himself  to 
some  honest  occupation  for  the  support  of 
himself  and  his  family,  or  if  any  person  shall 
be  found  spending  his  time  in  dissipation 
or  gaming,  or  saimtering  about  without  em- 
ployment, or  endeavoring  to  maintain  him- 
self or  his  family  by  any  undue  or  unlawful 
means,  such  person  shall  be  a  vagrant 
Oode  N.  0.  1888, 1  3834. 

The  following  persons  are  '^vagrants" 
within  the  meaning  of  a  provision  punishing 
vagrancy:  (1)  An  idle  person  who  lives  with- 
out any  means  of  support  and  makes  no  exer- 
tion to  obtain  a  livelihood  by  honest  employ- 
ment; (2)  any  person  who  strolls  idly  about 
the  streets  of  towns  or  cities,  having  no 
local  habitation  and  no  honest  business  or 
employment;  (3)  a  person  who  strolls  about 
to  tell  fortunes  or  to  exhibit  tricks  not  li- 
censed by  law;  (4)  a  common  prostitute;  (5) 
a  professional  gambler;  (6)  any  person  who 
goes  about  to  beg  alms  who  is  not  aiBlcted 
or  disabled  by  a  physical  malady  or  misfor^ 
tune;  (7)  a  habitual  drunkard  who  aban- 
dons, neglects,  or  refuses  to  aid  in  the  sup- 
port of  his  family.  Pen.  Ck>de  T^.  1896, 
art  418. 

The  following  persons  shall  be  deemed 
vagrants:  (1)  All  persons  who  shall  unlaw- 
fully return  into  any  county  or  corpora- 
tion whence  they  have  been  legally  removed; 
(2)  all  persons  who,  not  having  the  where- 
with to  maintain  themselves  and  their  fam- 
ilies, live  idly  and  without  employment  and 
refuse  to  work  for  the  usual  and  common 
wages  given  to  other  laborers  in  the  like 
work  in  the  place  where  they  then  are;  (3) 
all  persons  who  shall  refuse  to  do  the  work 
which  shall  be  alloted  to  them  by  the  over- 
seers of  the  poor;  (4)  all  persons  going  about 
from  door  to  door,  or  placing  themselves  in 
streets,  highways,  or  other  roads,  to  beg 
alms,  and  all  other  persons  wandering 
abroad  and  begging,  unless  disabled  or  in- 
capable of  labor;  (6)  all  persons  who  shall 
come  from  any  place  without  this  common- 
wealth to  any  place  within  it,  and  shall  be 
found  loitering  and  residing  therein,  and 
shall  follow  no  labor,  trade,  occupation,  or 
business,  and  have  no  visible  means  of  sub- 
sistence, and  can  give  no  reasonable  account 
of  themselves,  or  their  business  in  such 
place.    Code  Va.  1887,  |  884. 

Any  person  able  to  support  himself  In 
any  respectable  calling,  who  shall  be  found 
within  the  limits  of  this  state  without  any 


visible  means  of  support  *nd  living  an  im- 
moral or  worthless  life,  shall  be  deemed  a 
vagrant    Rev.  St  Wyo.  1899,  |  5120. 

VAGUE  ENTRY. 

Bntry  may  be  either  vague  or  special. 
The  first  is  so  entirely  defective  in  its  de- 
scription of  locality  as  to  furnish  no  ration- 
al ground  of  belief  that  one  place  more  than 
another  was  intended.  Philip's  Lessee  t. 
Robertson,  2  Tezm.  (2  Overt)  399,  415. 

VAGUENESS. 

Vagueness  in  pleading,  it  Is  well  settled. 
Is  not  frivolousness;  it  is  to  be  corrected  by 
amendment  and  not  visited  by  Judgment 
Kelly  T.  Bamett  (N«  X.)  16  How.  Frac  186, 
187. 

VALL 

I 
The  Spanish  word  ''vale'*  means  a  gen- 
eral  obligation,  rather  than  a  promissory 
note.    Govin  t.  De  Miranda,  86  N.  B.  628^  140 
N.  Y.  662. 

VALID. 

The  term  '^alid"  means  in  law  having 
legal  strength,  force,  and  effect  or  incapable 
of  being  rightfully  overthrown  or  set  aside. 
Emerson  v.  Knapp,  76  Mo.  App.  92,  97. 

"Valid"  means  having  force;  of  binding 
force;  legally  sufficient  or  efficacious;  au- 
thorized by  law.  Hence^  in  Obmp.  St  Neb. 
1896,  c.  6.  I  1,  providing  that  no  assignment 
for  the  benefit  of  creditors  shall  be  valid, 
unless  the  same  be  made  in  conformity  to 
the  terms  of  the  act  means  that  such  as- 
signment shall  be  void.  Sager  v.  Summers, 
68  N.  W.  614,  616,  49  Neb.  469. 

VAIJD  AHD  EXISTING  IN SITBAKOE. 

The  agent  of  certain  insurance  compa- 
nies in  which  plaintiff  had  insurance  told 
him  that  they  desired  to  cancel  such  insur- 
ance. He  replied  that  the  policies  were 
transferred  as  security  to  certain  of  his  cred- 
itors, and  that  the  unearned  premiums 
should  be  sent  to  them,  which  was  done. 
One  of  the  creditors  refused  the  premium 
when  received,  on  the  ground  that  the  fire 
had  already  occurred.  On  the  same  day  on 
which  the  agent  attempted  to  return  the 
premium  to  plaintiff,  plaintiff  took  out  other 
insurance  in  the  defendant  company.  Held 
that  the  former  policies  not  having  been 
canceled  at  the  time  the  policy  in  the  de- 
fendant company  was  taken  out  they  consti- 
tuted a  "valid  and  existing  insurance,"  with- 
in the  prohibitory  condition  of  defendant's 
policy.  Elast  Texas  Fire  Ins.  Go.  v.  Fllppin, 
23  &  W.  660,  661,  4  TeX  Cir.  App.  676. 
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VALID  AND  SUFFICIEIVT  DEED* 

The  phrase  **valld  and  sufficient  deed,** 
in  an  agreement  for  the  sale  of  land,  means 
an  operative  conTeyance  to  transfer  a  good 
and  sufficient  title,  but,  in  an  order  direct- 
ing the  officer  of  the  court  to  convey,  it 
means  no  more  than  a  deed  in  form  and 
terms  sufficient  to  make  the  title  obtained  by 
it  as  valid  to  the  purchaser  as  it  was  in  the 
power  of  the  officer  to  make  it.  Easton  r. 
Pickersgill,  55  N.  Y.  810,  31& 


VALID  CLAIM. 

A  statement  in  a  bill  in  equity  that  a 
claim  upon  which  defendant  had  obtained 
Judgment  against  complainant  was  not  valid 
was  sufficient  to  charge  that  the  claim  was 
not  of  such  a  character  that  it  could  be  sup- 
ported either  in  law  or  equity.  Herbert  t. 
Herbert,  20  Atl.  290,  291,  47  N.  J.  Eq.  IL 

VALID  CONSIDERATION. 

See,     also,     "Valuable    Consideration'*; 
•*Valne.** 

A  consideration  is  valid  if  any  benefit 
accrues  to  him  who  makes  the  promise,  or 
any  Injury  to  him  who  receives  the  promise. 
Civ.  Code  6a.  1895,  §  3657. 

VALID  DISTBIBITTION. 

A  "valid  distribution,"  as  the  term  Is 
used  in  Rev.  St.  1875,  p.  372,  |  5,  providing 
that  an  agreement  for  distribution  of  an  es- 
tate by  the  parties  interested  shall  be  a 
valid  distribution  of  the  estate,  means  that 
act  which  ascertains  the  individual  shares 
of  the  distributees  in  and  to  specific  prop- 
erty. Appeal  of  Mathews,  45  Atl.  170,  171, 
72  Conn.  555. 


VALID  EXCUSE. 

A  provision  in  a  mutual  benefit  certifi- 
cate that  the  members  might  be  relieved 
from  the  effect  of  forfeiture  for  the  nonpay- 
ment of  assessments  on  good  or  valid  ex- 
cuse to  the  officers  of  the  association,  it  is 
held  not  to  vest  in  the  officers  the  exclusive 
right  to  determine  the  validity  of  the  ex- 
cuse. The  word  "valid,"  says  the  court,  is 
here  used,  is  equivalent  to  "good,"  "suffi- 
cient" or  "satisfactory."  Dennis  v.  Massa- 
chusetts Ben.  Ass*n,  24  N.  B.  843,  845,  120 
X.  Y.  4S)G,  9  U  K-  A,  189,  17  Am.  St  Rep. 
6G0. 


VALID  JUDGMENT. 

A  valid  judgment  is  a  record  of  a  court 
having  Jurisdiction,  which  binds  both  par- 
ties. It  is  a  sentence  of  the  law,  pronounced 
by  the  court,  upon  the  matter  contained  in 


the  record.    Middlesex  Bank  t.  Butman,  29 
Me.  (16  Shep.)  19,  2& 

VALID  LAND  CERTIFICATE. 

A  "valid  land  certificate,"  within  Rev. 
St  art  8921,  providing  that  all  surveys  prop- 
erly made  by  virtue  of  valid  land  certificates 
shall  be  deemed  valid,  is  a  certificate  hav- 
ing such  strength  or  force  under  the  law  as 
will  entitle  its  owner,  through  it,  to  appro- 
priate a  part  of  the  unappropriated  public 
domain.  Adams  v.  Houston  &  T.  0.  Ry.  Co.» 
7  fl.  W.  729,  741,  70  Tex.  252. 

VALID  LOCATIOH. 

A  "valid  location,"  within  the  meaning 
of  the  United  States  mining  laws,  is  a  lo- 
cation which  is  distinctly  marked  on  the 
ground,  so  that  its  boundaries  can  be  readily 
traced.  Any  marking  on  the  ground  claim- 
ed by  stakes  and  mounds,  and  written  no- 
tices whereby  the  boundaries  of  the  claim 
located  can  be  readily  traced,  is  sufficient 
North  Noonday  Min.  Go.  v.  Orient  Min.  Go. 
(U.  S.)  1  Fed.  522,  532. 

A  "valid  location,"  as  the  term  is  used 
when  applied  to  a  mining  claim,  is  the  pur- 
chase of  a  privilege.  It  is  the  grant  of 
such  an  easement  or  property  in  the  claim 
located  as  carries  with  it  the  right  to  acquire 
full  tiUe  upon  complying  with  the  law.  In 
order  to  keep  this  grant  alive,  the  locator 
and  his  grantee  must  at  all  times  be  capable 
and  qualified  to  receive  the  full  title  from 
the  government.  Tibbltts  v.  Ah  Tong,  2 
Pac  750,  763,  4  Mont  536. 

To  constitute  a  valid  location  of  a  lode 
mining  claim  there  must  be:  "(1)  A  discov- 
ery, within  the  limits  of  the  claim  located^ 
of  a  vein  or  crevice  of  quartz  or  ore,  with  at 
least  one  well-defined  wall  on  a  lead,  lode,  or 
ledge  of  rock  in  place  containing  gold,  sil- 
ver, or  other  valuable. mineral  deposits;  (2) 
the  location  must  be  distinctiy  marked  on 
the  ground,  so  that  its  boundaries  may  be 
readily  traced;  (3)  a  declaratory  statement 
in  writing  under  oath  describing  such  dis- 
covery and  location,  with  a  description  of 
the  claim  located."  Upton  t.  Larkin,  17 
Pac  728,  732,  7  Mont  449. 

VALID  MOBTOAOE. 

The  term  '*valid  mortgaged*  means  a 
mortgage  which  is  "a  lien  upon  specific  prop- 
erty, with  the  ordinary  incidents  of  such 
lien,  one  of  which  is  prior  as  to  that  partic- 
ular property  over  all  other  debts  of  the 
mortgagor  which  have  not,  prior  to  that 
time,  ripened  into  a  lien."  King  v.  Fraser, 
23  S.  G.  543,  548. 

"Valid  mortgage,"  as  used  in  an  affi- 
davit alleging  that  a  mortgage  was  a  valid 
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mortgage,  has  reference  simply  to  the  title. 
Da  Flon  y.  Powers  (N.  Y.)  14  Abb.  Prac. 
(N.  6.)  891,  895. 

VALID  SALE. 

A  yalid  sale  means  one  having  the  qnal- 
Itj  of  legal  sufficiency  and  complete  obliga- 
tion. Shaipleigh  t.  Surdam  (U.  &)  21  Fed. 
Cas.  1173,  117a 

VAXIDATIOH. 

In  regard  to  a  proceeding  to  ralidate  a 
proposed  issue  of  bonds,  "validation"  means 
to  irroYocably  bind  the  taxpayer  to  the  pay- 
ment of  such  bonds.  Smith  v.  City  of  Dub- 
lin, 39  S.  B.  827,  330,  113  Oa.  833. 

VALIDITT. 

"Validity"  has  a  well-understood  tech- 
nical, as  well  as  a  popular,  acceptation,  and 
must  receive  such  meaning  in  the  courts  if 
its  use  in  the  statute  does  not  suggest  a  dif- 
ferent one.  In  the  general  nomenclature  of 
the  law,  no  word  la  so  frequently  used  to 
signify  legal  sufficiency  In  contradistinction 
to  mere  regularity  as  this  one.  We  say  a 
deed  ia  regular,  but  invalid  for  want  of 
power  In  the  attorney  or  officer.  When  a 
lawyer  says  he  concedes  the  regularity  of  a 
sale,  but  objects  to  Its  validity,  it  is  known 
the  conditions  are  questioned  upon  which 
the  ];>ower  to  make  it  depended.  Elementary 
books,  in  treating  of  questions  of  both  busi- 
ness and  official  agency,  employ  it  as  a  com- 
pendious word,  as  always  including  every 
Incident  of  complete  legality.  "Regularity," 
on  the  other  hand,  never  does  so.  An  offi- 
cial sale,  an  order,  Judgment,  or  decree  may 
be  regular.  The  whole  practice  in  refer- 
ence to  its  entry  may  be  correct,  but  still 
invalid  for  reasons  going  behind  the  regu- 
larity of  its  forms.  But  when  we  say  a 
judgment,  decree,  or  sale  is  valid,  It  fully 
excludes  the  idea  that  it  is  void  for  any 
reason.  Sharplelgh  v.  Surdam  (U.  S.)  21 
Fed.  Oas.  1173,  1178. 

In  the  authorities  which  declare  that  the 
obligation,  interpretation,  nature,  and  va- 
lidity of  a  contract  made  in  one  place,  which 
is  to  be  performed  in  another,  are  to  be  de- 
termined by  the  law  of  the  place  of  perform- 
ance, the  term  "validity"  refers  to  the  con- 
ditions of  the  contract,  and  the  extent  and 
nature  of  its  obligation,  as  to  which  the 
agreement  will  be  upheld  or  defeated,  ac- 
cording to  the  sanction  or  the  prohibition  of 
the  law  of  the  place  where  the  parties  have 
located  the  transaction.  Campbell  v.  Cramp- 
ton  (U.  S.)  2  Fed.  417,  423. 

The  terms  ••validity"  and  "inconsisten- 
cy" "Involve  entirely  distinct  ideas.  Wheth- 
er a  former  law  is  inconsistent  with  the  pro- 
visions of  the  latter  act  is  one  question; 


whether  the  provisions  of  the  latter  act  are 
valid  or  Invalid  is  another  and  different 
question."    Meshmeier  v.  State,  11  Ind.  482, 


"Validity,"  as  applied  to  treaties,  admits 
of  two  descriptions — what  is  necessary  and 
voluntary.  By  "necessary  validity"  is  meant 
that  which  results  from  the  treaties  having 
been  made  by  persons  authorized  by  and  for 
purposes  consistent  with  the  Constitution. 
To  this  kind  of  validity  all  such  questions  as 
these  relate;  that  is:  Has  the  treaty  been 
made  and  ratified  by  the  President  with  the 
advice  and  consent  of  three-fourths  of  the 
Senators  present?  Is  it  temporary,  and  has 
it  expired?  Is  it  perpetual?  Has  it  been 
dissolved  by  mutual  agreement?  Has  It  been 
violated  and  declared  to  be  void  by  the  na- 
tion, or  by  those  to  whom  the  nation  has 
committed  that  power?  Does  it  contain  ar- 
ticles repugnant  to  the  Constitution?  Are 
those  articles  void?  Do  they  vitiate  the 
whole  treaty,  etc.?  By  ''voluntary  validity" 
is  meant  that  validity  which  the  treaty,  be- 
come voidable  by  reason  of  violations,  after- 
wards continues  to  retain  by  the  silent  voli- 
tion and  acquiescence  of  the  nation.  It  is 
called  "voluntary"  because  it  entirely  de- 
pends on  the  will  of  the  nation,  either  to 
continue  to  let  it  operate,  or  to  annul  and 
extinguish  it.  To  this  head  such  questions 
as  these  relate;  that  is:  Has  the  treaty 
been  so  violated  as  justly  to  become  voidable 
by  the  nation?  Is  it  advisable  immediately 
to  declare  it  void?  Would  such  a  measure 
probably  produce  a  war?  Would  it  be  more 
prudent  first  to  remonstrate  and  demand 
reparation,  or  to  direct  reprisals.  Are  we  in 
condition  for  war?  Ought  we  at  this  junc- 
ture to  risk  it,  or  shall  we  postpone  that 
risk  until  we  can  be  better  prepared  for  it? 
Shall  we  at  this  moment  take  any  measures, 
or  would  it  be  more  prudent  to  remain  silent 
for  the  present,  and  let  the  treaty  go  on  and 
continue  to  operate  as  if  nothing  had  hap- 
pened, etc.?  Jones  v.  Walker  (U.  8.)  13 
Fed.  Cas.  1059, 1062. 

VALUABLE 

(1^  Having  value  or  worth;  possessing 
qualities  which  are  useful  and  esteemed; 
precious;  costly;  as,  a  valuable  horse;  val- 
uable land;  a  valuable  cargo.  (2)  Worthy; 
estimable;  deserving  esteem;  as,  a  valuable 
friend;  a  valuable  companion.    Webst  Diet 

VAIiUABLE  CONSIDERATION. 

See,  also,  "Consideration";    "Valid  Con- 
sideration";  "Value." 

A  valuable  consideration,  in  the  sense 
of  the  law,  may  consist  either  of  some  right, 
interest,  profit,  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detriment. 
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loss,  or  responsibility  glTcn,  suffered,  or  un- 
dertaken by  the  other.  Appeal  of  Ol&tk,  10 
Atl.  332,  333,  57  Conn.  565;  Tlllinghast  r. 
Banks,  14  6a.  649,  652;  Hamer  r.  Sidway, 
27  N.  B.  256,  257,  124  N.  T.  538,  12  L.  R.  A. 
463,  21  Am.  St  Rep.  693;  Babcock  t.  Ohase, 
38  N.  Y.  Supp.  879,  880,  92  Hun,  264;  Cor- 
coran y.  New  York  Cent  &  H.  R.  R.  Co.,  45 
N.  Y.  Snpp.  861,  863,  20  Misc.  Rep.  197; 
Hamer  y.  Sidway,  36  N.  Y.  St  Rep.  888» 
890;  Hammond  y.  Shepard  (N.  Y.)  40  How. 
Prac  452,  453;  Deyezac  y.  Seller  (Ky.)  14  S. 
W.  590,  591;  Akers  y.  Phillips  (Ky.)  68  S. 
W.  790,  791;  Stovall  y.  McCntchen,  54  S.  W. 
969,  107  Ky.  577,  47  L.  R.  A.  287,  92  Am.  St 
Rep.  373;  Donaboe  y.  Rich,  28  N.  E.  1001, 
1003,  2  Ind.  App.  540;  Jaqna  y.  Montgom- 
ery, 83  Ind.  36,  45,  6  Am.  Rep.  168;  Bridges 
y.  Stephens,  34  S.  W.  555,  559,  132  Mo.  524; 
Cox  y.  Sloan,  57  a  W.  1052,  1055,  158  Mo. 
411;  Winter  y.  Kansas  City  Cable  Ry.  Co., 
61  S.  W.  606,  611,  160  Mo.  159;  Mnllanphy 
y.  Riley,  10  Mo.  489,  490,  498;  Homan  y. 
Steele,  26  N.  W.  472,  474,  18  Neb.  652;  Ar^ 
mann  y.  Buel,  59  N.  W.  615,  617,  40  Neb. 
808;  Irwin  y.  Lombard  Uniyersity,  46  N.  B. 
68,  66,  56  Ohio  St  9,  86  L.  R.  A.  239,  60  Am. 
St  Rep.  727. 

''A  yaloable  consideration  is  one  that  is 
either  a  benefit  to  the  party  promising,  or 
some  trouble  or  prejudice  to  the  party  to 
whom  the  promise  is  made.  Any  damage 
or  suspension  or  forbearance  of  a  right  will 
be  suflScient  to  sustain  the  promise."  That 
is,  a  benefit  or  adyantage  accruing  to  the 
party  who  makes  the  promise,  or  some  In- 
conyenience  or  injury  sustained  by  the  party 
to  whom  the  promise  is  made,  is  sufficient 
to  support  a  contract  Homan  y.  Steele,  26 
N.  W.  472.  474,  18  Neb.  652. 

"A  yaluable  consideration  is  such  as 
money,  marriage,  or  the  like,  which  the  law 
esteems  an  equiyalent  for  the  grant,  and  is 
therefore  founded  in  motiyes  of  justice." 
Potter  y.  Grade,  58  Ala.  303,  307.  29  Am. 
Rep.  748  (quoting  2  Bl.  Comm.  296,  297); 
Oroyes  y.  Groyes,  62  N.  B.  1044.  1045,  65  Ohio 
St  442;  Ten  Byck  y.  Whitbeck,  31  N.  B. 
994,  996,  135  N.  Y.  40,  31  Am.  St  Rep.  809. 

''A  yaluable  consideration  is  such  as 
money  or  the  like."  Clark  y.  Troy,  20  CaL 
219,  220.  224. 

A  "yaluable  consideration,"  as  defined  in 
the  books,  means  money  or  any  other  thing 
that  bears  a  known  value.  As  much  may  be 
inferred  from  the  word  "consideration"  as 
from  the  word  "yalue."  Jackson  y.  Alex- 
ander (N.  Y.)  8  Johns.  484,  489,  3  Am.  Dec 
517. 

A  "valuable  consideration"  means,  and 
necessarily  requires,  under  every  form  and 
kind  of  purchase,  something  of  actual  value, 
capable,  in  the  estimation  of  the  law,  of 
pecuniary  measurement;  parting  with  mon- 
ey or  money's  wortli,  or  an  actual  change 


of  the  purchaser's  legal  position  for  the 
worse.  The  Blmbank  (U.  S.)  72  Fed.  dlO, 
617  (citing  2  Pom.  Bq.  Jur.  I  747). 

To  constitute  a  valuable  consideration, 
as  against  existing  creditors,  the  considera- 
tion recited,  if  relied  on,  must  be  such  as 
vrill  evidence  an  obligation  on  the  part  oC 
the  creditor  that  the  grantee  could  have  en- 
forced against  him  or  his  estate.  Stocksla- 
ger  v.  Mechanics'  Loan  &  Savings  Institute, 
89  Atl.  742,  744,  87  Md.  232  (citing  Grover  A 
Baker  Sewing  Mach.  Ckx  y.  Raddlit,  68  Md. 
49Q. 

A  yaluable  consideration  Is  a  thing  of 
value  parted  with,  ot  a  new  obligation  as- 
sumed, at  the  time  of  obtaining  a  thing, 
which  is  a  substantial  compensation  for  that 
which  Is  obtained  thereby.  It  is  also  called 
simply  '"value."  Rev.  St  OkL  1903,  |  2803; 
Rev.  Codes  N.  D.  1899,  |  5130;  Ciy.  Code 
S.  D.  1903,  I  2464;  Porter  y.  Andma,  88  N. 
W.  567,  569,  10  N.  D.  55a 

The  phrase  ^'valuable  and  adequate  con- 
sideration," used  in  Act  Cong.  June  30,  1864, 
c  173,  I  132,  declaring  that  if  any  person 
shall  by  deed  of  gift  or  other  assurance  of 
title  made  without  valuable  and  adequate 
consideration,  and  purporting  to  vest  the  es- 
tate, either  immediately  or  in  the  future,  con- 
vey any  real  estate,  such  disposition  shall  be 
taken  to  confer  upon  the  grantee  the  succes- 
sion, means  either  money  paid  or  some  pres- 
ent legal  Interest  or  estate  parted  with  at 
charged,  or  services  rendered^  to  the  value 
of  the  property  received.  United  States  y. 
Banks  (U.  S.)  17  Fed.  822,  823. 

The  term  ''valuable  consideration,"  as 
applied  to  the  consideration  expressed  In  a 
deed,  differs  in  its  meaning  from  the  term 
as  used  in  the  recording  act  of  New  York 
vrith  reference  to  purchasers  for  a  valuable 
consideration,  and  as  used  by  the  courts  of 
equity.  In  the  latter  cases  it  means  sub- 
stantial value;  and  a  nominal  sum,  though 
actually  paid,  or  an  antecedent  debt  or  a 
promise  on  the  part  of  the  grantee  from 
which  he  can  be  relieved,  do  not  constitute 
valuable  considerations.  Turner  v.  Howard, 
42  N.  Y.  Supp.  835,  338,  10  App.  Dlv.  655. 

Rev.  St  U.  S.  H  1781,  1782  [U.  a  Comp. 
St  1001,  p.  1212],  make  it  a  criminal  offense 
for  any  member  of  Congress  to  receive  or 
agree  to  receive  any  money,  property,  or  oth- 
er valuable  consideration  for  procuring  or 
aiding  to  procure  any  contract  from,  the  gov- 
ernment etc  Section  1781  makes  it  an 
offense  for  any  person  to  give  or  agree  to 
give  any  money,  property,  or  other  valuable 
consideration  for  the  procuring  or  aiding  to 
procure  such  contract  by  a  member  of  Con- 
gress. The  words  "property"  and  yaluable 
consideration,"  as  used  in  such  provisions,  do 
not  Include  the  delivery  to  a  member  of 
Congress  of  a  nonnegotiable  note  made  by  a 
government  contractor,  promising  to  pay  a 
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frertain  sum  mm  the  proceeds  of  the  contract 
were  received;  such  notes  being  executed 
pursuant  to  an  agreement  to  pay  such  mem- 
ber for  his  serylces  In  procuring  a  contract 
United  SUtes  ▼.  Driggs  (U.  S.)  126  Fed.  620, 
622. 

As  affeeted  hj  tnade^iimoy* 

A  'trainable  consideration,''  mm  used  in 
Ky.  St  I  190T,  in  relation  to  fraudulent  con- 
Trances,  requires  that  the  consideration 
should  be  raluable,  and  a  consideration  not 
much,  if  any,  in  excess  of  60  per  cent  of  the 
goods  sold,  is  so  inadequate  as  to  cause  sor^ 
prise  or  warrant  a  suspicion  of  fraud  or  con- 
trivance on  the  part  of  the  purchaser.  Gar- 
ter ▼.  Richardson  (Ky.)  00  8.  W.  307,  890. 

A  yaluable  consideration  is  something 
mutually  interchanged  between  the  parties. 
It  is  not  necessary  tiiat  they  should  be  of 
equal  value.  Dygert  v.  Remerschnlder,  82  N. 
Y.  029,  642  (citing  2  BL  Oomm.  207,  444;  4 
Kent,  Oomm.  462). 

Aots  to  be  smbsequemtly  perf  ormod. 

A  valuable  consideration  for  a  convey- 
ance of  land  may  be  other  than  the  actual 
payment  of  money,  and  may  consist  of  acts 
to  be  done  after  the  conveyance.  Stanley 
V.  Schwalby,  16  Sup.  Ot  764,  763,  162  U.  8. 
266,  40  L.  Bd.  960. 

Acveea&eat  to  f  ovbeav. 

A  valuable  consideration  in  a  contract  is 
anything  which  is  of  an  advantage  to  the 
one  or  disadvantage  to  the  other.  Forbear- 
ance of  suit  is  a  sufficient  consideration  to 
support  a  contract;  and  the  waiver  by  a 
guarantor  of  a  note  of  the  right  to  pay  the 
note  and  sue  the  maker,  made  at  the  request 
of  the  holder,  who  is  desirous  of  saving  the 
maker  from  the  annoyance  of  the  suit,  is  a 
sufficient  consideration  to  uphold  a  release 
of  the  guarantor  from  all  liability  to  the 
bolder.  Ditmar  v.  West,  36  N.  B.  47,  7  Ind. 
App.  637. 

From  time  immemorial  an  agreement  to 
forbear  to  sue  has  been  held  to  be  a  valid 
and  sufficient  consideration.  Bridges  v.  Ste- 
phens, 84  8.  W.  666,  669, 132  Mo.  624. 

Agreement  to  pay  debt  of  another* 

The  words  "valuable  consideration,"  as 
used  in  section  74  of  the  Oode  of  Civil  Pro- 
cedure, providing  that  no  attorney  shall,  aft- 
er action  brought,  promise  or  give  a  valuable 
consideration  for  having  placed  in  his  hands 
a  demand  for  the  purpose  of  bringing  action 
thereon,  includes  an  agreement  to  pay  the 
debt  of  another  to  a  third  person.  The 
source  from  which  the  money  is  to  come  can- 
not change  the  fact  that  it  is  a  valuable 
consideration.  Whether  the  consideration  be 
paid  out  of  the  money  he  is  to  receive  from 
the  transaction,  or  independent  of  it»  is  of 


no  consequence.  It  is  none  the  less  his  mon* 
ey,  and  none  the  less  a  consideration,  though 
he  take  it  from  the  proportion  which  he  is  to 
receive  as  a  result  of  the  litig;atlon.  In  re 
Fltzsimons,  79  N.  Y.  Supp.  194,  197,  77  App. 
Div.  346. 

Oaneellatlon  of  pro*ezisting  debt. 

"Valuable  consideration,"  as  used  in  Civ. 
Code  CaL  f  1214,  providing  that  every  con- 
veyance of  real  estate  other  than  a  lease  for  a 
term  not  exceeding  a  year  is  void  as  against 
a  subsequent  purchaser  in  good  faith  and 
for  a  valuable  consideration,  whose  convey- 
ance is  first  duly  recorded,  should  be  con- 
strued to  Include  the  cancellation  of  pre-ex- 
isting indebtedness  in  consideration  of  whidi 
the  conveyance  was  made.  Gassen  v.  Hen- 
drick,  16  Paa  242,  74  CaL  444. 

IHsmissal  of  eondenination  proeeedlng. 

The  term  "valuable  consideration"  is  de- 
fined in  the  abstract  as  the  relinquishment 
by  the  promisee  of  some  right  which  he  may 
lawfully  exercise  or  enforce.  As  applied  to 
sales,  it  is  the  relinquishment .  of  the  right 
of  property;  in  respect  to  bailments,  it  is 
the  relinquishment  of  'the  right  of  posses- 
sion; in  considerations  founded  upon  some 
act  or  forbearance,  it  is  the  relinquishment 
of  a  personal  right,  singly  or  in  conjunc- 
tion with  others.  Where  a  county  dismissed 
a  condemnation  proceeding  which  was  nearly 
completed,  in  consideration  of  a  certain 
agreement,  such  dismissal  constituted  a  valu- 
able consideratioiL  Barbour  County  Court 
V.  Hall,  41  S.  B.  110,  122,  61  W.  Va.  269. 


VAZiUABUB  ZXPBOVZIBCBIITS. 

Rev.  St  c  141,  I  8123»  provided  that  in 
certain  cases  persons  against  whom  Judg- 
ments are  rendered  in  ejectment  may  recover 
the  value  of  ];>ermanent  and  valuable  im- 
provements made  by  them  on  the  land. 
Held,  that  the  words  "valuable  and  perma- 
nent improvements,"  as  there  used,  had  ref- 
erence to  the  purposes  for  which  the  lands 
are  or  may  be  used;  thus,  if  the  lands  are 
farming  lands,  they  must  be  improvements 
which  enhance  the  value  of  the  land  for 
farming  purposes — ^wblch  enhance  the  value 
of  the  land  as  a  whole.  If,  in  making  the 
improvements,  valuable  timber  Is  destroyed, 
and  the  value  of  the  land  thus  made  less, 
this  should  be  taken  into  account  in  estimat- 
ing the  value  of  the  improvements,  and  if  the 
cutting  of  the  timber  and  clearing  the  land 
was  an  Injury,  rather  than  a  benefit,  to  the 
premises,  the  person  ejected  should  not  be 
entitled  to  recover,  as  for  a  benefit  therefor. 
Pacquette  v.  Pickness,  19  Wis.  219,  224. 

VAI.UABLB  MIKZSRAIiS. 

Other  valuable  minerals,  see  ''Other.** 
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VALUABLE     OR     NECESSABT     CON- 
STITUENT. 

Under  Act  March  20,  1884,  as  amended 
April  22,  1880,  prohibiting  the  adulteration 
of  foods,  "Breakfast  CJocoa,"  in  the  prep- 
aration of  which  the  manufacturer  talces  the 
cocoa  bean  and  extracts  a  considerable  por- 
tion of  the  oil  therefrom,  is  not  a  violation 
of  the  prohibition  in  the  statute  that  an  arti- 
cle of  food  shall  be  deemed  to  be  adulterated 
if  any  ''valuable  or  necessary  constituent" 
has  been  wholly  or  partly  abstracted.  Rose 
V.  State,  11  Ohio  Cir.  Ct  R.  87,  88,  6  O.  0.  D. 
72.  73. 


VALUABLE  PAPERS. 

"Valuable  papers,"  within  Code,  I  2163, 
providing  that  any  paper  writing  appearing 
to  be  the  will  of  a  deceased  person,  written 
by  him,  having  his  name  subscribed  to  it,  or 
inserted  in  some  part  of  it,  and  found  after 
his  death  among  his  valuable  papers,  shall 
be  sufficient  to  convey  lands,  are  such  as 
are  regarded  by  the  testator  as  worthy  of 
preservation — ^In  his  estimation,  of  some  val- 
ue. Valuable  papers  are  not  confined  to 
deeds  for  lands  or  slaves,  obligations  for 
money,  or  certificates  for  stock.  Any  others 
which  are  kept  and  considered  worthy  of  be- 
ing taken  care  of  by  the  particular  person 
must  be  regarded  as  embraced  in  that  de- 
scription. Hooper  v.  McQuary,  45  Tenn.  (5 
Cold.)  129,  132. 

Valuable  papers  are  not  papers  having 
a  money  value,  but  such  as  are  kept  and 
considered  worthy  of  being  taken  care  of  by 
the  particular  person.  Marr  v.  Marr,  39 
Tenn.  (2  Head)  303,  306.  Entries  in  a  diary 
of  daily  transactions,  whether  on  separate 
sheets  of  paper  or  in  book  form,  preserved 
by  the  writer,  and  which  were  directed  to 
be  delivered  by  the  writer's  servant  to  the 
person  selected  by  him  to  manage  his  estate 
after  his  death,  would  be  valuable  papers. 
Reagan  v.  Stanley,  79  Tenn.  (11  Lea)  318, 
322. 

"Valuable  papers,**  as  used  in  Rev.  Code, 
c.  119,  §  1,  providing  that  no  last  will  shall 
be.  good  unless  signed  by  the  testator  and  wit- 
nessed, or  unless  such  last  will  and  testa- 
ment be  found  among  the  valuable  papers 
and  effects  of  any  deceased  person,  does 
not  necessarily  and  without  exception  mean 
the  most  valuable  papers.  Valuable  papers 
consist  of  such  as  are  regarded  by  the  testa- 
tor as  worthy  of  preservation,  and  therefore, 
in  bis  estimation,  of  some  value.  It  is  not 
confined  to  deeds  for  land  or  slaves,  appli- 
cations for  money,  or  certificates  of  stock. 
Any  others  which  are  kept  and  considered 
worthy  of  being  taken  care  of  by  the  par- 
ticular person  must  be  regarded  as  embraced 
in  the  term  "valuable  papers."  Winstead  v. 
Bowman^  68  N.  G.  170, 17& 


VALUARLE  RIOBTT. 

A  "valuable  right,**  within  Pen.  Oode, 
art  790,  providing  that  swindling  is  the  ac- 
quisition of  any  personal  or  movable  prop- 
erty, money,  or  instrument  of  writing  con- 
veying or  securing  a  valuable  right,  etc.,  is 
one  which  could  be  enforced  at  law.  A 
chance  in  a  rafile  is  not  such  a  right  Rosales 
V.  State,  8  S.  W.  344,  345,  22  Tex.  App.  673. 

VALUARLE  THINa. 

See,  also,  "Anything  of  Value";  'Thing 
of  Value.*' 

''Money  or  other  valuable  thing,"  within 
the  meaning  of  a  statute  imposing  a  penalty 
for  running  a  ferry  for  money  or  other  valu- 
able thing  without  obtaining  a  license,  does 
not  include  a  supposed  benefit  to  one  who 
runs  a  free  ferry  as  an  inducement  to  trade 
at  his  store,  if  there  is  no  prior  agreement 
to  trade  at  his  store  with  the  parties  ferried, 
and  no  money  paid  by  them  prior  to  the 
time  that  they  are  so  ferried.  Shinn  v.  Ck>t- 
ton,  12  S.  W.  157,  52  Ark.  90. 

Rond,  eheok,  or  mote. 

^'Valuable  thing,"  within  the  meaning  of 
the  statute  making  it  criminal  to  obtain  from 
another  anything  of  value  by  means  of  false 
pretenses,  is  defined  by  Rev.  St  I  6794,  to 
include  a  check  or  bond  given  for  the  pay- 
ment of  money.  Tarbox  v.  State^  38  Ohio 
St  581,  582. 

••Valuable  thing,"  as  used  in  Rev.  St 
1845,  c.  30,  §  130,  making  it  a  penal  offense 
for  any  person  to  play  for  money  or  other 
valuable  thing  at  any  game  with  cards,  dice, 
etc.,  would  include  checks,  notes,  or  instru- 
ments understood  by  the  parties  to  represent 
value.  Gibbons  v.  People,  33  111.  442,  443, 
445. 

"Valuable  thing,"  as  used  In  Re^i^  St 
1879,  §  1335,  punishing  any  person  who  shall 
designedly,  by  color  of  any  false  token  or 
writing,  or  by  any  false  pretense,  obtain 
the  signature  of  any  person  to  any  written 
instrument,  or  obtain  from  any  person  any 
money,  personal  property,  or  other  "valuable 
thing,"  includes  a  note.  State  v.  Porter,  75 
Mo.  171,  174. 

"Valuable  thing,"  as  used  in  a  statute 
providing  for  the  punishment  of  any  person 
obtaining  money,  wares,  merchandise,  or 
other  valuable  thing  by  false  pretenses,  in- 
cludes everything  of  value,  and  embraces 
the  promissory  note  of  a  third  person.  "Val- 
uable thing"  is  more  comprehensive  than 
"valuable  security."  Every  valuable  seen* 
rlty  is  a  valuable  thing,  but  many  valuable 
things  are  not  valuable  securities.  Mere  tan- 
gible things  were  not  alone  meant  State  v. 
Thatcher,  86  N.  J.  Law  (6  Vioom)  445,  453. 
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CMvnty  reeords. 

County  recordB  are  '^valuable  tfalngs,** 
within  the  meaning  of  Gen.  St  1889,  par. 
2195,  which  provides  that  every  person  who 
shall  be  convicted  of  breaking  and  entering 
any  shop,  store,  booth,  tent,  warehouse,  or 
other  building,  etc.,  in  which  there  shall 
be  any  goods,  wares,  or  merchandise,  or  other 
valuable  thing,  shall  be  guilty  of  burglary. 
State  V.  Rogers,  39  Pac.  219,  220,  54  Kan. 


JsodgUm* 

The  phrase  '^valuable  thing,"  as  used  In 
Act  April  18,  1884.  c.  26,  23  Stat.  11  [U.  a 
Comp.  St  1901,  p.  3679],  providing  that  every 
person  who,  with  intent  to  defraud,  falsely 
assumes  to  be  an  officer  or  employ^  acting 
under  the  authority  of  the  United  States, 
and  in  such  pretended  character  demands  or 
obtains  any  money  or  other  valuable  thing, 
shall  be  guilty,  etc.,  covers  the  obtaining  of 
a  month's  lodging.  United  States  t.  Ballard 
(U.  S.)  118  Fed.  767,  769. 

Sisiuitiire* 

"Valuable  thing,"  as  used  in  Crimes  Act, 
I  171,  making  it  a  misdemeanor  to  obtain, 
by  false  pretenses,  money,  wares,  merchan- 
dise^ goods,  or  chattels  or  other  valuable 
thing,  does  not  include  the  signature  of  an 
instrument  which  cannot  under  any  circum- 
stances affect  the  signer.  "The  phrase  'valu- 
able thing,'  was  first  employed  in  statutes  for 
the  punishment  of  false  pretenses  under  the 
strict  rule  for  the  interpretation  of  penal  stat- 
utes. The  collocation  of  this  phrase  with 
words  descriptive  of  only  tangible  personal 
property  might  seem  to  indicate  a  legisla- 
tive design  to  limit  its  application  to  things 
of  like  nature.  It  is  the  true  policy  of  the 
law  neither  to  restrain  the  interpretation  of 
the  word  within  too  narrow  limits  nor  to  ex- 
plain it  away  to  the  encouragement  of  fraud. 
The  signature  of  a  negotiable  note,  which  on 
its  being  passed  to  a  bona  fide  holder  would 
render  the  signer  legally  liable,  has  been  held 
to  be  a  Valuable  thing,'  within  the  meaning 
of  statutes  relating  to  false  pretenses.  How- 
ever, the  term  'valuable  thing*  will  not  be 
extended  beyond  the  sig^nature  of  instruments 
which  can  be  so  used  as  to  become  valid  in 
law  or  in  equity  against  the  signer,  notwith- 
standing proof  of  the  false  pretenses  by 
which  the  signature  was  obtained,  and  will 
never  be  given  a  meaning  broad  enough  to 
comprehend  signatures  which  cannot  under 
any  circumstances  affect  the  signer  if  he 
make  proof  of  the  facts  which  must  be  es- 
tablished to  maintain  a  criminal  prosecu- 
tion." Robinson  v.  State,  20  Atl.  758,  754, 
53  N.  J.  Law,  4L 

Uaenf oTceaUe  oontraet. 

The  term  "valuable  thing,"  within  the 
meaning  of  the  statute  making  it  criminal 


to  obtain  any  valuable  thing  by  false  pre- 
tenses, does  not  include  a  contract  which  is 
not  capable  of  being  enforced.  State  T.  Clay, 
13  8.  W.  827,  829,  100  Mo.  571. 

VALUATION. 

See  "Excessive  Valuation";  "Just  Valu- 
ation." 

As  aa  esttnuitloii. 

"Valuation,"  as  used  .in  a  contract  that 
certain  material  is  to  be  taken  after  valua- 
tion, as  shown  by  the  books  of  account  of  the 
partnership,  means  an  estimation,  and  is  not 
equivalent  to  value  or  market  value.  Lowen- 
steln  V.  Schiffer,  56  N.  Y.  Supp.  674^  679,  88 
App.  Div.  17a 

As  statememt  of  Talue. 

"Valuation"  as  used  in  Rev.  St  c  7,  I 
22,  providing  that  the  assessors  shall  re- 
ceive, as  the  true  valuation  of  the  property 
of  each  individual,  the  list,  if  any,  brought 
in  by  him  according  to  the  provisions  of  the 
chapter,  etc.,  is  equivalent  to  "enumeration" 
or  "statement;"  and  not  to  "estimate  of  val- 
ue." Moors  ▼.  Street  Com'rs  of  Boston,  134 
Mass.  481. 

As  Talne. 

"Valuation,**  as  used  in  a  statement  fur- 
nished an  assessor  that  certain  railroad  prop- 
erty was  "set  down  as  of  the  value  of  six 
thousand  dollars  per  mile,  which  was  a  fair 
valuation  thereof,"  means  that  $6,000  per 
mile  was  a  "just  and  fair  value."  The  word 
"valuation,"  as  here  employed,  signifies  val- 
ue. Valuation  is  defined  as  the  price  set 
upon  anything — ^the  estimated  or  rated  worth 
of  anything.  "Value"  is  generally  but  an 
estimate  of  the  worth  of  a  thing,  but  "val- 
uation," when  used  in  its  passive  significa- 
tion, as  in  this  statement,  means  the  esti- 
mated value  or  worth  placed  on  the  thing. 
State  V.  Central  Pac.  R.  Co.,  7  Nev.  99,  104. 

"Valuation."  as  used  in  an  agreement  for 
the  sale  and  purchase  of  "all  soiled  or  dam- 
aged goods  at  the  valuation,"  means  value, 
and  the  contract  will  be  deemed  incomplete. 
Sergeant  v.  Dwyer,  46  N.  W.  444,  445,  44 
Minn.  309. 

VALUE. 

See  "Actual  Cash  Value";  "Actual  Mar- 
ket Value";  "Actual  Value";  "Any- 
thing  of  Value";  "Appraised  Value"; 
"Cash  Value";  "Clear  Annual  or  Year- 
ly Value";  "Contract  Price  or  Value"; 
"Current  Value";  "Bxchange  Value^; 
"Face  Value";  "Fair  Value";  "Going 
Value";  "Increased  Value";  "Intrinsic 
Value";  "Just  Value";  "Market  Value"; 
•^et  Value";  "Nomhial  Value^;  Tar 
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Value";  "Pecuniary  Valued ;  •Treaent 
Value";  "Probable  Value";  "Purchaser 
for  Value";  "Rental  Value";  "Specie 
Value";  "Specuiatlye  Value";  "Tax- 
able Value";  'Thing  of  Value";  "True 
and  Full  Value";  "True  Value";  "Year- 
ly Value." 

•^alue  l8  the  relation  of  two  services. 
The  Idea  of  value  entered  into  the  world  for 
the  first  time  when  a  man  said  to  his  brother,  ; 
*Do  this  for  me,  and  I  will  do  that  for  you.' , 
They  had  come  to  an  agreement.    Then  we  ! 
could  say  the  two  services  were  worth  each 
other."    State  v.  Yates,  10  Ohio  Dec.   150,  j 
168, 19  Wkly.  Law  Bui.  150.  j 

The  word  "value"  means  the  exchange 
power  which  one  commodity  or  service  has  in 
relation  to  another.  State  v.  Yates,  10  Ohio 
Dec.  150,  158,  19  Wkly.  Law  Bui.  150  (citing 
Walker,  Science  of  Wealth). 

The  word  "value,"  in  its  commonly  re- 
ceived signification,  means  the  sum  of  money 
a  thing  will  produce  to  the  seller  when  it  is 
sold.  We  are  aware  that  this  is  not  abstract- 
ly the  tme  measure  of  value.  The  quantity 
of  labor  and  capital  necessary  to  produce  a 
given  article^  or,  in  other  words,  the  actual 
cost  of  its  production,  is  the  true  criterion  of 
its  worth.  For  instance,  if  a  manufacturer 
be  asked  the  vafae  of  a  yard  of  cloth,  his 
opinion  of  the  value  will  be  determined  by 
his  calculation  of  the  expense  of  producing 
a  yard  of  cloth  of  similar  quality.  If  we 
ask  a  retail  dealer  the  value  of  a  yard  of 
cloth,  his  opinion  of  its  value  will  be  deter- 
mined by  the  quantity  of  money  such  an  arti- 
cle will  produce  in  the  market  It  is  ap- 
parent that  the  marketable  value  may  be  af- 
fected by  a  multitude  of  circumstances  which 
will  not  in  their  results  extend  to  the  cost  of 
production.  Value  is  in  its  nature  so  vague 
'and  indefinite  that  no  human  scrutiny  can 
seize  all  its  constituent  parts,  and  therefore 
opinions  of  value  are  admissible  in  evidence 
from  the  necessity  of  the  case.  Town  of 
Rochester  v.  Town  of  Chester,  8  N.  H.  849, 
868. 

The  word  ••value,"  it  is  to  be  observed, 
has  two  different  meanings,  and  sometimes 
expresses  the  utility  of  some  particular  ob- 
ject, and  sometimes  the  power  of  purchasing 
other  goods  which  the  possession  of  that  ob- 
ject conveys.  The  one  may  be  called  **value 
in  use";  the  other  "value  in  exchange." 
State  V.  Yates,  10  Ohio  Dec.  150,  168,  19 
Wkly.  Law  Bui.  160  (citing  Smith,  Wealth  I 
of  Nations).  | 

The  value  of  property  consists  in  its  use, 
and  he  who  owns  the  use  forever,  though  it 
be  on  condition  subsequent,  is  the  true  own- 
er of  the  property  for  the  time  being.  Wells 
V.  City  of  Savannah,  21  Sup.  Ct  697,  702,  181 
U.  S.  631,  46  L.  Bd.  986. 

Value  is  any  consideration  sufficient  to 
support  a  simple  contract    Ann.  Codes  & 


St  Or.  1901,  I  4427.  An  antecedent  or  pre- 
existing debt  constitutes  value  and  is  deem- 
ed such  whether  the  instrument  is  payable 
on  demand  or  at  a  future  time.  Negotiable 
Instruments  Iaw  N.  D.  I  25;  Rev.  Ck>des 
N.  D.  1899.  §  1043;  Brewster  v.  Schrader, 
67  N.  Y.  Supp.  606,  608,  26  Misc.  Rep.  480. 

The  term  **value,"  as  uaed  in  revenue 
laws,  means  the  amount  at  which  the  prop- 
erty would  be  taken  in  payment  of  a  Just 
debt  due  from  a  solvent  debtor.'  Pol.  Code 
Cal.  1903,  f  3617,  subd.  6;  Pol.  Code  Mont 
1895,  I  3G80,  subd.  6;  Pol.  Code  Idaho  1901, 
I  1313,  subd.  6;  Rev.  St  Utah  1898,  I  2506. 

The  word  '"value,"  as  used  with  refer- 
ence to  the  value  of  property  stolen  by  one 
on  trial  for  the  offense,  signifies  "the  sum 
for  which  the  like  goods  are  at  the  time 
commonly  bought  and  sold  in  the  market 
If  a  thing  has  a  value  to  the  owner,  though 
to  no  one  else,  to  steal  it  is  larceny,  its 
value  as  to  the  rest  of  the  world  being  im- 
material. Still,  in  determining  the  grade  of 
the  offense,  the  value  merely  to  the  owner 
is  not  the  standard  for  the  Jury."  2  Bish. 
Cr.  Proc.  f  761.  Under  this  rule,  the  prop- 
er standard  of  value  of  a  saddle,  in  a  pros- 
ecution for  the  larceny  of  the  saddle,  la  the 
market  value  of  the  article,  if  it  has  any 
market  value,  and,  if  it  has  none,  then  the 
amount  that  it  will  cost  to  replace  it  will  be 
the  standard  of  its  worth.  Martines  v.  State, 
16  Tex.  App.   122,  128. 

The  value  of  the  stock  of  a  corporation 
is  the  net  value  of  its  assets,  and  is  found 
by  deducting  its  indebtedness  from  the  gross 
value  of  its  tangible  and  intangible  prop- 
erty. StatQ  T.  Karr,  90  N.  W.  298,  300^  64 
Neb.  614. 

The  term  'Value,"  in  a  constitutional 
provision  that  property  shall  be  taxed  ac- 
cording to  value,  means  the  worth  of  the 
property  as  compared  with  the  money  of  the 
country — the  standard  by  which  all  values 
are  regulated.  City  of  Chattanooga  v.  Nash- 
ville, C.  &  St  L.  R.  Co.,  76  Tenn.  (7  Lea) 
661,  669. 

The  value,  for  purposes  of  taxation,  of 
property,  results  from  the  use  to  which  it  Is 
put,  and  varies  with  the  profitableness  of 
that  use,  present  and  prospective,  actual  and 
anticipated.  Wells,  Fargo  A  Co.'s  fixprees 
V.  Crawford  County,  40  S.  W.  710,  718,  68 
Ark.  576,  37  L.  B.  A.  371. 

The  use  of  com  as  feed  for  horses  and 
mules  constitutes  "value"  in  such  com. 
Miller  T.  State,  77  Ala.  41,  43. 

Under  a  statute  making  It  an  offense 
for  a  public  ofilcer  to  receive  property  or 
value  of  any  kind  upon  any  agreement  that 
his  vote  or  official  action  shall  be  influenced 
thereby,  it  is  held  that  the  words  "value  of 
any  kind"  are  more  comprehensive  than 
"property."  People  v.  Van  De  Carr,  84  N. 
Y.  Supp.  461,  464,  87  App.  Div.  386. 
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The  words  *nn  value**  In  St  Kan.  c  88,  I 
8,  providing  that  one-half  in  valne  of  all  the 
real  estate  In  which  the  husband,  at  any  time 
during  the  marriage,  had  a  legal  or  equitable 
interest,  etc,  shall  be  set  apart  by  the  ex- 
ecutor to  hla  widow  in  fee  simple,  are  used 
to  negative  the  idea  that  it  might  be  one-half 
in  area  that  is  to  be  set  off  to  the  widow. 
Ferry  t.  Bumell  (U.  8.)  14  Fed.  807,  810. 

The  charter  of  a  railway  company  pro- 
vided that,  in  proceedings  by  it  to  obtain 
private  property  for  its  use,  the  commis- 
sioners appointed  to  assess  the  compensation 
to  be  paid  to  the  owners  should  assess  the 
value  at  the  time  of  entering  on  and  taking 
by  the  company,  and  that,  on  appeal,  the 
Jury,  or,  if  tried  by  the  court,  the  court, 
should  assess  the  value  at  the  time  of  such 
entering  on  and  taking,  and  a  Judgment 
should  be  entered  for  the  amount  of  such  as- 
sessment In  order  to  make  the  compensac 
tion  to  the  owner  Just,  on  appeal  by  him 
from  the  award  of  the  commissioners,  the 
court,  rendering  a  verdict  for  a  greater  sum 
than  that  awarded  by  the  commissioners, 
should  enter  Judgment  for  the  amount  so 
awarded,  together  with  interest  from  the 
date  of  filing  the  award  of  the  commission- 
ers to  the  time  of  entering  the  Judgment 
Warren  v.  First  Division  of  St  Paul  &  P.  B. 
Go.  21  Minn.  424,  420. 

In  Scott  V.  St  Paul  ft  8.  a  By.  Co., 
21  Minn.  822,  it  was  held  that  the  word 
•*value,"  In  a  charter  provision  that  commis- 
sioners in  condemnation  proceedings  should 
appraise  the  value  of  the  land  appropriated 
for  right  of  way,  embraces  not  only  the 
value  of  the  right  of  way  strip  as  an  isolated 
parcel  of  land,  but  such  additional  value  as 
attached  to  it  by  reason  of  its  connection 
with  adjacent  land  of  *the  same  owner. 
Wilmee  v.  Minneapolis  A  N.  W.  By.  Ck>., 
29  Minn.  242,  246,  18  N.  W.  89,  41. 

The  word  ••value,"  in  a  railroad  charter 
providing  for  an  appraisement  of  the  value 
of  land  taken  for  railroad  purposes,  means 
compensation  for  the  land,  not  merely  the 
mere  value  of  the  land  taken.  Hursh  v. 
First  Division  of  St  Paul  &  P.  B.  Ck>.,  17 
Minn.  439,  449  (GU.  417,  427). 

As  mctaal  ▼alite. 

•^alue,"  as  used  In  Gonst  art  9,  I  1% 
prohibiting  a  city  from  becoming  indebted 
exceeding  5  per  cent  of  the  ••value'*  of  its 
taxable  property,  cannot  be  construed  to 
mean  necessarily  actual  value.  City  of  Chi- 
cago V.  Fishbum,  59  N.  B.  791,  798,  189  111. 
367. 

••Yalue,**  as  used  in  Oiv.  Code,  |  1260, 
providing  ^at  homesteads  of  not  exceeding 
$5,000  in  value  may  be  selected  and  claim- 
ed by  any  head  of  a  family,  means  actual 
value.  Ham  v.  Santa  Bosa  Bank,  62  Cal. 
125,  184,  45  Am.  Bep.  654. 


'•Value,"  as  used  in  a  statute  relating 
to  taxation,  and  roquiring  the  county  com- 
missioners, at  the  time  of  making  county 
rates  and  levy,  to  assess  mortgages,  money 
owing  by  solvent  debtors,  all  articles  of 
agreement  and  accounts  bearing  interest 
for  the  use  of  the  commonwealth,  three 
mills  on  every  dollar  of  the  value  thereof, 
the  phrase,  ''every  dollar  of  the  value  there- 
of" means  the  actual  value,  and  not  the 
ftice  value.  Commonwealth  v.  Lehigh  Val- 
ley B.  Co.,  104  Pa.  89,  lOL 

Aaioiuit  syiwiiymoms. 

See,  also,  ••Amounf 

In  cases  of  notes  current  as  money, 
the  words  ••amount"  and  ••value"  are  or- 
dinarily synonymous  terms.  Commonwealth 
V.  Warner,  54  N.  E.  853,  855,  178  Mass.  541 
(citing  Commonwealth  v.  Hussey,  111  Mass. 
432). 

As  eost  prioe* 

In  a  referee's  report  finding  that  the 
defendant  purchased  from  the  plaintiffs  a 
bakery  and  stock  of  goods,  agreeing  to  pay 
therefor  the  cost  price,  and  finding  that  the 
value  was  a  certain  amount  '•value*'  is  syn- 
onymous with  the  term  ''cost  price."  Neib 
V.  Hlnderer,  4  N.  W.  169,  160,  42  Mich. 
461« 

The  use  of  the  word  ••value,"  in  a  fence 
viewer's  c^tiflcate  stating  the  value  of  a 
division  fence,  is  not  a  compliance  with  Bev. 
St  I  1896,  which  requires  the  viewers  to 
examine  the  fence  and  ascertain  the  expense 
thereof.  Voelz  v.  Breltenfleld,  82  N.  W.  757, 
759,  68  Wis.  49L 

As  effeot  or  Import. 

In  a  statute  providing  that  an  indict- 
ment for  forgery  shall  be  suificient  if  it  set. 
forth  the  purport  and  value  of  the  false 
writing,  the  word  ••value"  is  not  used  in  the 
sense  of  the  worth  of  the  instrument  in  mon- 
,  ey,  but  in  the  sense  of  the  effect  the  in- 
strimient  is  intended  to  accomplish,  and 
hence  is  a  synonym  of  **effect,"  or  ••Import" 
Chidester  v.  State,  25  Ohio  St  433,  438; 
Santolini  v.  State,  42  Pac.  746,  747,  6  Wyo. 
110,  71  Am.  St  Bep.  906. 

As  fair  Talitatloii. 

The  words  ••value  thereof,**  in  a  provi- 
sion that  a  corporation  might  purohase  prop- 
erty necessary  for  their  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in 
payment  therefor,  meant  the  fair  valuation 
of  the  property.  Boynton  T.  Andrews,  63 
N.  Y.  93,  94. 

A  direction  that  certain  legacies  should 
be  paid  by  the  testator's  executon  to  the 
legatees  In  notes,  bonds,  and  mortgages 
transferred  to  them,  with  their  ••respective 
value  at  the  time^"  means  at  their  fair  In- 
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trinsic  value,  and  not  at  the  amount  doe 
upon  them.  Beatty  ▼.  Cory  Unlyenallst 
Soc,  7  Atl.  838,  339,  41  N.  J.  Bq.  668. 

Inoome  •yjfcoiiTmomfl. 

In  Act  April  21,  1846,  aathorizlng  trusts 
for  the  benefit  of  the  owners  and  occupants 
of  mill  privileges  on  the  Wynantsklll,  and 
providing  that  the  annual  value  or  income 
of  the  property  to  be  held  In  trust  Is  not  to 
exceed  the  sum  of  $2,000,  etc.,  "value"  and 
"income*'  are  used  as  synonymous  terms, 
but,  when  taken  separately  and  alone,  there 
Is  a  distinction  between  them.  Property 
may  have  an  annual  value  without  any  in- 
come. Troy  Iron  &  Nail  Factory  T.  Coming 
(N.  Y.)  45  Bart).  231,  247. 

Af  market  Talve. 

Bouvier,  in  his  definition  of  value,  says: 
"This  term  has  two  different  meanings.  It 
sometimes  expresses  the  utility  of  an  ob- 
ject, and  sometimes  the  power  of  purchas- 
ing other  articles  with  it  The  first  may  be 
called  the  'value  in  use*  and  the  latter  the 
'value  in  exchange.'  Webster  recognizee  a 
difference  between  extrinsic  and  exchangea- 
ble value."  But  in  condemnation  proceed- 
ings "value"  will  be  held  to  mean  market 
value.  Little  Hock  Junction  Ry.  v.  Woodruff, 
5  S.  W.  792,  795,  49  Ark.  381,  4  Am.  8t  Bep. 
51. 

When  applied  to  property,  and  no  qual- 
ification is  expressed  or  implied,  '*value" 
means  the  price  which  the  property  could 
command  in  the  market.  In  re  McOhee's 
Estate.  74  N.  W.  695,  697.  105  Iowa,  9. 

The  word  "value,*  as  defined  Dy  Bou- 
vier, has  two  different  meanings.  "It  some- 
times expresses  the  utility  of  an  object,  and 
sometimes  the  power  of  purchasing  goods 
with  it  The  first  may  be  called  the  *value 
in  use*;  the  latter,  the  *value  in  exchange.' " 
For  the  purpose  of  the  law  of  eminent  do- 
main, the  term  "value"  has  reference  to  the 
value  in  exchange,  or  market  value.  There 
are  some  cases  which  seem  to  hold  that  the 
value  In  use  to  an  owner  Is  to  be  taken  If  It 
exceeds  the  market  value,  but  it  will  gen- 
erally be  found,  on  careful  examination,  that 
such  cases  either  refer  to  the  damages  ac- 
cruing to  the  owner  from  the  taking,  and 
not  to  the  value  of  the  property  Itself,  or 
they  overlook  the  distinction  between  the 
two  things.  The  consensus  of  the  best-con- 
sidered cases  Is  that  for  the  purpose  in  hand 
the  value  to  be  taken  is  the  market  value. 
San  Diego  liand  &  Town  Co.  v.  Neale,  20 
Pac.  372,  874,  78  Gal.  63,  8  L.  B.  A.  83. 

The  primary  meaning  of  "value"  Is 
worth;  and  this  worth  is  made  up  of  the 
useful  or  estimable  qualities  of  the  thing. 
Ordinarily,  when  an  article  of  sale  is  In  the 
market  and  has  a  market  value,  there  is 
no   difference   between   Its   value   and    the 


market  price,  and  the  law  adopts  the  latter 
as  the  proper  evidence  of  value.  Tills  Is  not 
however,  because  "value"  and  "price"  are 
really  convertible  terms,  but  only  because 
they  are  ordinarily  so  in  a  fair  market 
Kountz  V.  Klrkpatrlck,  72  Pa.  (22  P.  F. 
Smith)  876,  386,  13  Am.  Bep.  687. 

"Value,"  when  applied  without  qualifica- 
tion to  property  of  any  description,  neces- 
sarily means  the  price  which  it  will  com- 
mand in  the  market.  It  supposes  that  the 
purchaser  has  clear  and  perfect  title,  or  the 
unlimited  right  to  dispose  of  the  property  at 
pleasure.  The  value  of  a  lot  of  land  is  the 
price  which  can  be  obtained  from  a  pur- 
chaser, conveying  to  him  a  fee  or  the  right 
of  absolute  dominion  over  the  property. 
When  a  testatrix,  without  any  quaIification« 
directed  real  estate  to  be  valued,  she  evi- 
dently Intended  that  an  estimate  of  its  worth 
(She  aid  be  made  in  reference  to  the  Interest 
which  she  had  in  it  Fox  v.  Phelps  (N.  Y.) 
17  Wend.  393,  399. 

By  the  term  "value  of  stock"  is  usually 
meant  market  value.  B.  L.  Blair  Oo.  v.  Bose, 
60  N.  E.  10,  11,  26  Ind.  App.  487  (dtlng  Ck)ok, 
Stock  ft  S.  f  581,  note  2). 

Text-writers  use  the  terms  "value"  and 
"market  value*'  as  Interchangeable,  and  both 
as  being  the  equivalents  of  "actual  value," 
"salable  value,"  and,  in  proper  cases,  "rental 
value."  Jonas  v.  Noel,  89  S.  W.  724,  725,  98 
Tenn.  440,  86  L.  B.  A.  862. 

The  "value**  of  property  is  what  it  would 
sell  for  within  a  reasonable  time  from  that 
in  which  the  value  is  sought  to  be  ascer- 
tained. This  Is  held  to  be  a  correct  defini- 
tion of  the  term,  at  least  so  far  as  it  goes, 
and  not  erroneous  as  an  Instruction,  where 
no  fuller  definition  is  requested.  Wright  r. 
Solomon  (Tex.)  46  S.  W.  58»  60. 

Value  consists  in  the  estimate  or  opin- 
ion of  those  infiuencing  the  market  attach- 
able to  certain  intrinsic  qualities  belonging 
to  the  article  to  be  valued.  Washington  Ice 
Ck>.  T.  Webster,  68  Me.  449,  463. 

The  word  "value,"  in  the  rule  that  pri- 
vate property  cannot  be  taken  for  public  use 
without  the  payment  of  value  therefor, 
means  value  in  money  In  the  market  and, 
when  coal  land  is  taken,  is  to  be  estimated 
from  the  market  price  of  the  land,  and  not 
from  the  price  of  unmined  coal.  Searle  v. 
Lackawanna  &  B.  B.  Oo.,  33  Pa.  (9  Oasey)  57, 
63. 

Under  a  statute  (Bev.  St  art  4876)  de- 
claring that  where  a  defendant  In  sequestra- 
tion retains  possession  of  the  property  by 
giving  a  bond,  and  judgment  is  rendered  for 
plaintiff,  final  Judgment  shall  be  entered 
against  the  obligor  in  such  bond  for  the  val- 
ue of  the  property  replevied,  it  was  held 
that  "the  value  of  the  property  replevied" 
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meant  the  market  Talne  at  the  time  of  the 
trial.  Luedde  ▼•  Hooper,  66  8.  W.  66,  66,  05 
Tex.  172. 

In  an  action  to  recover  for  damages  sus- 
tained by  a  lessee  by  the  taking  of  the  prop- 
erty leased,  by  a  city  in  widening  a  street, 
the  judge  correctly  Instructed  the  jury  as 
follows:  'The  value  of  the  leases  is  their 
market  value.  'Market  value'  means  the 
fair  value  of  the  property  as  between  one 
who  wants  to  purchase  and  one  who  wants 
to  sell  any  article;  not  what  could  be  ob- 
tained for  It  under  peculiar  circumstances, 
when  a  greater  than  its  fair  price  could  be 
obtained;  not  its  Speculative  value;  not  a 
value  obtained  from  the  necessity  of  another. 
Nor,  on  the  other  hand,  is  it  to  be  limited  to 
that  price  which  the  property  would  bring 
when  forced  off  at  auction  under  the  ham- 
mer. It  is  what  it  would  bring  at  a  fair 
public  sale,  when  one  party  wanted  to  sell 
and  the  other  to  buy.  The  fact  therefore, 
that  the  lessee  did  not  want  to  move,  wanted 
to  stay  there,  would  have  paid  a  very  large 
sum  to  stay  there,  is  not  a  test  of  market 
value,  because  It  is  not  a  case  of  one  who 
wants  to  sell  and  one  who  wants  to  buy. 
The  question  is,  if  he  wanted  to  sell  his  lease, 
what  he  could  have  obtained  for  It  upon  the 
market  from  parties  who  wanted  to  buy  and 
would  give  its  fair  price."  Lawrence  v.  City 
of  Boston,  119  Mass.  126, 128, 120. 

Price  synoaynioiis* 

All  the  lexicographers,  both  law  and 
genera],  In  certain  instances,  give  the  words 
"value"  and  "price"  as  convertible  and  syn- 
onymous. As  used  in  Code,  c.  146,  §  14,  re- 
quiring an  indictment  for  larceny  to  state 
the  value  of  a  thing  stolen,  if  not  synony- 
mous with,  it  is  at  least  equivalent  to,  the 
word  "price,"  as  used  in  an  indictment  char- 
ging the  larceny  of  property  of  a  certain 
price.  State  v.  Sparks,  8  S.  B.  40,  41,  80  W. 
Va.  lOL 

Ordinarily,  when  an  article  of  sale  is  in 
the  market  and  has  a  market  value,  there  is 
no  difference  between  Its  value  and  the  mar- 
ket price,  and  the  law  adopts  the  latter  as 
the  proper  evidence  of  the  value.  "Value" 
and  "price"  are,  therefore,  not  synonymous, 
or  the  necessary  equivalents  of  each  other, 
though  commonly  "market  value"  and  "mar- 
ket price"  are  legal  equivalents.  Theiss  v. 
Weiss.  31  Atl.  63,  66,  166  Pa.  0,  46  Am.  St 
Kep.  638  (citing  Kountz  v.  Klrkpatrlck,  72 
Pa.  [22  P.  F.  Smith]  876,  13  Am.  Rep.  687). 

The  primary  meaning  of  "value"  Is 
worth.  "Price"  is  not  synonymous  with 
"value,"  but  frequently  "market  value"  and 
"market  price"  are  used  synonymously.  Chi- 
cago, K.  &  W.  R.  Oo.  y.  Parsons,  82  Pac  1088, 
1084,  51  Kan.  40& 

"  'Value'  is  a  word  more  comprehensive 
than  'price.'  By  the  price  of  a  thing,  there- 
fore, we  shall  henceforth  understand  its  val- 


ue in  money;  by  the  value  or  exchange  val- 
ue of  a  thing  its  general  power  of  purchase; 
the  command  its  position  gives  or&e  pur- 
chasable commodities  in  general."  Marrlner 
V.  John  L.  Roper  Ck>.,  16  S.  B.  006,  007,  112 
N.  O.  164. 

"Value,"  as  used  in  an  act  providing 
that  certain  designated  persons  shall  have  a 
lien  for  the  value  of  labor  done  and  mate- 
rials furnished,  is  not  used  in  contradistinc- 
tion to  **price"  and  "agreed  value."  It  was 
not  the  intention  that  a  contractor,  material* 
man,  or  laborer  who  agreed  for  a  certain  sum 
could  have  a  lien  for  a  greater  sum  on  the 
ground  that  the  value  of  what  he  furnished 
was  greater.  Jewell  v.  McKay,  23  Pac.  130, 
141,  82  Cal.  144. 

A  contract  between  an  original  con- 
tractor and  a  subcontractor  provided  that  the 
work  should  be  subject  to  the  supervision 
and  control  of  a  certain  engineer;  that  he 
should  make  monthly  estimates, '  four-flf ths 
of  which  value  to  be  paid  to  the  subcon- 
tractor, and,  when  the  work  was  completed, 
a  final  estimate;  that  the  monthly  and  final 
estimates  as  to  the  quantity,  character,  and 
value  of  the  work  done  should  be  conclusive 
between  the  parties.  The  term  "value,"  as 
used  in  the  contract  is  to  be  distinguished 
from  the  term  "price,"  as  applied  to  the 
quantity  of  any  of  the  different  classes  of 
work  specified  in  the  contract;  and  the  en- 
gineer, in  making  the  monthly  estimates, 
had  the  right  to  deduct  from  the  quantity  of 
work  done  what  he  considered  would  equal- 
ize the  part  taken  out  as  to  quality  and  value 
with  the  whole  work,  and  was  not  bound  to 
allow  the  plaintiff,  for  all  work  done,  the 
price  specified  in  the  contract  for  that  kind 
of  work.  Faunce  v.  Burke,  16  Pa.  (4  Harris) 
460,  481,  66  Am.  Dec.  610. 

By  the  express  provisions  of  Tax  Law, 
§  63,  the  word  "value,"  as  used  in  such  act 
means  the  usual  selling  price  at  the  place 
where  the  property  to  which  such  term  is  ap- 
plied shall  be  at  the  time  of  assessipent  be- 
ing the  price  which  could  be  obtained  there- 
for at  private  sale,  and  not  at  forced  or  auc- 
tion sale.  State  Board  of  Tax  Gom'rs  v. 
Holllday,  40  N.  B.  14,  17,  160  Ind.  216,  42 
L.  R.  A.  826. 

As  used  in  War  Revenue  Act  June  13, 
1808,  c.  448,  §  26,  Schedule  A,  30  Stat  468 
[U.  S.  Gomp.  St  1001,  p.  2300],  requiring 
stamps  on  deeds  of  realty  in  proportion  to  the 
consideration  or  value  of  the  Interest  trans- 
ferred, where  it  is  conveyed  subject  to  in- 
cumbrances, means  the  value  of  the  thing 
conveyed.  The  thing  conveyed  Is  the  equity 
of  redemption  and  the  value  of  it  is  its  price. 
Oentral  Trust  Go.  v.  Golumbus,  H.  V.  ft  T. 
R.  Go.  (U.  S.)  02  Fed.  010,  020. 

As  rate. 

The  word  "value"  in  Const  art  10,  §  0, 
providing  that  an  unfunded  debt  pf  a  city 
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"shall  not  be  funded  nor  redeemed  at  a  yalue 
exceeding  that  established  by  law  at  the  time 
said  debt  was  contracted,"  means  rate,  and 
not  amomit  One  definition  of  the  word 
"yalue"  is  •'rate."  If  that  word  had  been 
used  instead  of  **yalne,"  the  difficulty  of  con- 
struction would  disappear.  We  would  under- 
stand at  once  that  it  was  forbidden  to  fund 
or  redeem  the  debt  at  a  greater  rate  of  in- 
terest than  that  established  by  law  at  the 
creation  of  the  debt  Antoni  y.  Wright  (Ya.) 
22  Grat  833,  855. 

As  rental  Talue. 

The  terms  "value  of  the  use"  of  the 
premises,  and  "rental  value,"  mean  substan- 
tially the  same  thing.  Alexander  y.  Bishop, 
13  N.  W.  744,  747,  59  Iowa,  672. 

As  Talvable  eoniideratioii. 

The  term  •*value,"  as  used  in  the  nego- 
tinble  instrument  law,  means  valuable  con- 
sideration. Rev.  Laws  Mass.  1002,  p.  653,  c. 
73,  §  207;  Ck>de  Supp.  Va.  1808,  §  2841a  [Ann. 
Code  1904,  p.  1455];  Negotiable  Instmments 
Law  N.  D.  §  191;  Rev.  Codes  N.  D.  1899,  § 
lOeO;  Bates'  Ann.  St  Ohio  1904^  §  8178;  Ann. 
Codes  &  St  Or.  1901,  §  4592. 

A  valuable  consideration  is  a  thing  of 
value  parted  with,  or  a  new  obligation  as- 
sumed at  the  time  of  obtaining  a  thing, 
which  is  a  substantial  compensation  for  that 
which  is  obtained  thereby.  It  is  also  called 
simply  •*value."  Rev.  Codes  N.  D.  1899,  § 
5130:  Civ.  Code  S.  D.  1903,  §  24G4;  Rev.  St 
Okl.  1903,  §  2803. 

VALUE  nr  OOMTROVERST. 

"Value  in  controversy,"  as  used  in  a 
clause  of  the  Bill  of  Rights  authorizing  a 
Jury  trial  when  the  value  in  controversy  ex- 
ceeds 1100,  means  "the  amount  actually  in 
controversy,  not  necessarily  the  amount  as 
shown  by  the  pleadings."  Streeter  v.  Con- 
necticut River  Lumber  Co.,  18  Atl.  651,  65 
N.  H.  201. 

VALUE  OF  OOHTRAOT. 

The  phrase  "value  of  the  contract,"  as 
applied  to  a  case  brought  by  a  party  com- 
plaining of  its  breach,  means  the  value  of 
the  contract  to  such  party — a  value  not  de- 
pendent on  speculation  or  conjecture,  but  to 
be  ascertained  in  view  of  all  the  circum- 
stances of  the  case  relating  to  the  nature  of 
the  contract,  its  requirements,  and  the  abil- 
ity of  the  complaining  party  to  perform  it  to 
the  end.  United  Press  v.  A.  S.  Abell  Co.,  80 
N.  Y.  Supp.  454,  460,  79  App.  Dlv.  550. 

VALUE  OF  LANB  TAKEN. 

The  phrase  '^ralue  of  the  land  taken,**  in 
the  charter  of  a  railroad  company  authoris- 


ing it  to  take  land  by  the  exercise  of  the 
right  of  eminent  domain,  and  providing  that 
the  value  of  the  land  taken  shall  be  deter- 
mined by  commissioners,  is  of  tlie  same 
meaning  as  the  words  "Just  compensation," 
in  the  clause  of  the  Constitution  relative  to 
the  payment  of  Just  compensation  for  prop- 
erty taken  for  public  purposes.  Parks  v. 
Wisconsin  Cent  R.  Oo.,  33  Wis.  413,  420; 
Virginia  &  T.  R  Co.  v.  Henry,  8  Nev.  165, 
174. 

"Value  of  the  land,"  aa  used  in  Sess. 
Acts  1849,  p.  219,  §  9,  providing  that  the  ben- 
efits that  may  be  charged  against  landown- 
ers adjacent  to  a  railroad,  portions  of  whose 
lands  may  be  taken  and  appropriated  to  pub- 
lic use  and  deducted  firom  the  value  of  the 
lands  taken  in  estimating  the  Just  compen- 
sation to  which  the  landowners  are  entitled, 
means  its  actual  value  independent  of  the 
location  of  the  road.  Paciile  R  R  y.  Chrjs- 
tal  25  Mo.  544,  546. 

The  value  of  land  taken  for  public  use 
is  not  restricted  to  its  agricultural  or  pro- 
ductive qualities,  but  inquiry  may  be  made  as 
to  all  other  legitimate  purposes  to  which  the 
property  could  be  appropriated.  Harrison  v. 
Young,  9  6a.  359,  364. 

The  "value  of  the  land  taken,"  wittiin 
Laws  1857,  c.  1,  §  13,  providing  for  the  ap- 
praisal of  the  value  of  lands  taken  by  a  rail- 
road company  for  right  of  way,  embraces 
not  only  the  value  of  the  strip  of  land  taken 
as  an  isolated  par<^el  of  land,  but  such  ad- 
ditional value  as  attaches  to  it  by  reason  of 
its  connection  with  adjacent  land  of  the 
same  owner.  Scott  v.  St  Paul  ft  O.  By.  Co., 
21  Mhin.  322,  323. 

VALUE  OF  RAILROAD. 

The  value  of  a  railroad  track  at  any  giv- 
en time  is  not  the  original  cost  nor  its  ulti- 
mate cost  after  years  of  expenditure  in  re- 
pairs and  improvements.  On  the  other  hand, 
its  value  cannot  be  determined  by  ascertain- 
ing the  value  of  the  land  included  in  ttie 
roadway,  assessed  at  the  market  price  of  ad- 
jacent lands,  and  adding  the  value  of  the 
cross- ties,  rails,  and  spikes.  The  value  of 
land  depends  largely  upon  the  use  to  which 
it  can  be  put  and  the  character  of  the  im- 
provements upon  it  The  assessable  value 
for  taxation  of  a  railroad  track  can  only  be 
determined  by  looking  at  the  elements  on 
which  the  financial  condition  of  the  com- 
pany depends — ^its  traffic  as  evidenced  by 
the  rolling  stock  and  gross  earnings  in  con- 
nection with  its  capital  stock.  Pittsburgh, 
C,  O.  &  St  L.  Ry.  Co.  v.  Backus,  14  Sup.  Ot 
1114,  1118,  154  n.  8.  421,  88  L.  Bd.  1031. 

The  value  of  a  railroad  for  purposes  of 
taxation  is  not  the  mere  value  of  its  right  of 
way,  roadbed,  its  structure,  its  depot  grounds 
and  structures  th^eon,  considered  by  th^n- 
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selyes,  but  the  value  of  all  these  as  an  oper- 
ating going  concern;  this  yalue  being  in  gen- 
eral determinable  by  the  profits  which  re- 
sult from  its  operation.  State  y.  Austin  & 
N.  W.  R.  Co.,  62  S.  W.  1050,  1051,  94  Tex. 
530. 

VAIiUE  RECETVEB, 

As  consideration,  see  ''Consideration.** 

The  words  "for  yalne  recelyed,"  In  set- 
ting forth  a  promissory  note  in  a  declaration, 
are  words  of  description,  and  not  an  ayer- 
ment.  The  term  "for  yalue  received"  does 
not  at  all  enter  into  the  legal  meaning  or 
effect  of  the  promissory  note.  McRae  t. 
Baser  (Ala.)  9  Port  122,  124,  125. 

The  words  "yalue  receiyed,"  In  setting 
forth  a  promissory  note  in  a  declaration,  are 
words  of  description,  and  not  an  averment, 
and,  if  the  note  produced  in  evidence  is  with- 
out these  words,  there  Is  no  variance.  Mc- 
Rae y.  Baser  (Ala.)  9  Port  122,  124. 

The  words  •*value  received,"  on  a  prom- 
issory note,  are  merely  formal,  and  are  not 
conclusive.  St  Train  Stone  Co.  v.  Denver, 
U.  A  P.  R.  Co.,  82  Pac.  827,  829, 18  Colo.  211. 

The  words  "for  value  received"  are  es- 
sential to  the  validity  of  a  bill  of  exchange. 
Ooursin  v.  Ledlie's  Adm'rs,  31  Pa.  (7  Casey) 
506,  509. 

The  law  la  well  settled  that  in  a  nego- 
tiable lustrum^  the  words  "value  received" 
are  not  necessary.  Benjamin  y.  Tillman 
(U.  8.)  3  Fed.  Cas.  190,  191. 

Under  a  statute  (Rev.  St  Mo.  §  547)  pro- 
viding that  a  promissory  note  payable  in 
money,  expressed  to  be  for  value  received, 
shall  be  negotiable  as  inland  bills  of  ex- 
change, a  certificate  of  deposit  lacking  the 
words  "for  value  received"  is  held  not  to  be 
negotiable^  the  phrase  quoted  being  essen- 
tial to  negotiability.  Savings  Bank  of  Kan- 
sas y.  National  Bank  of  Commerce  (U.  8.) 
38  Fed.  800. 

The  words  **for  value  received,**  when 
ased  in  an  instrument,  do  not  necessarily 
import  a  consideration  of  money;  a  prom- 
ise to  pay  in  the  future  may  be  shown  to 
bave  been  the  consideration.  Osgood  v. 
Bringolf ,  32  Iowa,  265,  270. 

The  words  "^alue  received'*  In  a  negotia- 
ble instrument  are  prima  facie  sufiicient  to 
■how  a  consideration.  Austin,  Tomlinson  ft 
Webster  Mfg.  Co.  v.  Heiser,  61  N.  W.  446, 
447,  6  8.  D:  429;  Thrall  v.  Newell,  19  Vt 
202,  208,  47  Am.  Dec.  682;  Hayes  v.  Hood, 
10  N.  Y.  Supp.  265,  266,  57  Hun,  585  (citing 
Qulmby  v.  Morrill,  47  Me.  470). 

An  instrument  whereby  the  maker  in 
terms  guarantied  the  payment  of  a  note  (de- 
scribing it)^  for  value  recelvedt  sufflcientiy 


states  the  consideration  for  such  guaranty 
within  the  meaning  of  the  statute  of  frauds. 
The  words  "value  received"  are  a  sufficient 
expression.  Watson's  Ex'rs  v.  McLaren  (N. 
Y.)  19  Wend.  557.  563;  Miller  v.  Cook,  23  N. 
Y.  495,  496;  Connecticut  Mut  Life  Ins.  Co. 
v.  Cleveland,  C.  &  C.  B.  Co.  (N.  Y.)  41  Barb. 
9,  21;  Emerson  v.  0.  Aultman  ft  Co.,  14  Ati. 
671,  672,  69  Md.  125;  Citizens'  Sav.  Bank  ft 
Trust  Co.  v.  Babbitt's  Estate,  44  Ati.  71,  72, 
71  Vt  182;  Caldwell  v.  McKain  (S.  C.)  2 
Nott  &  McC.  555,  557;  Cheney  v.  Cook,  7  ♦ 
Wis.  413,  423;  Day  v.  Elmore,  4  Wis.  190, 
196;  D.  M.  Osborne  &  Co.  v.  Baker,  25  N.  W. 
606»  607,  34  Minn.  307,  57  Am.  Rep.  55. 

The  words  "for  value  received"  in  a 
promissory  note  signed  by  the  maker  prima 
facie  Import  a  valid  consideration  for  his 
promise  to  pay  it  Town  of  Grand  Isle  v. 
Kinney,  41  Ati.  130,  132,  70  Vt  381;  Noyes 
v.  Smith  (Me.)  5  Ati.  529,  530;  Moses  v.  Na- 
tional Bank,  13  Sup.  Ct  900,  901,  149  U.  S. 
298.  37  L.  Ed.  743. 

The  words  "value  received,"  in  a  guar- 
anty expressed  to  be  for  value  received, 
without  stating  what  was  the  value  received, 
cannot  have  the  effect  to  exclude  proof  of 
the  consideration,  for  such  proof  does  not 
contradict  or  vary  the  Import  of  these  words 
in  the  Instrument,  it  merely  showing  in  what 
the  value  consisted.  Jones  v.  Palmer  (Mich.) 
1  Doug.  379,  383. 

The  words  "for  value  received**  In  a 
deed  Import  a  sufficient  consideration  to 
raise  a  use  to  the  bargainor  under  the  statute 
of  uses.  Jackson  v.  Alexander  (N.  Y.)  3 
Johns.  484,  495,  3  Am.  Dec.  517  (cited  In 
Turner  v.  Howard,  42  N.  Y.  Supp.  335,  338, 
10  App.  Div.  555). 

The  words  "for  value  received,"  in  a 
will  declaring  a  legacy  to  be  for  value  re- 
ceived, will  raise  a  presumption  that  the 
legacy  is  given  in  discharge  of  an  obligation, 
and  therefore,  in  the  absence  of  contrary  evl 
dence,  the  words  preclude  all.  lapse  of  the 
legacy  by  reason  of  the  legatee  dying  before 
the  testator.  Ward  v.  Bush,  45  Ati.  534,  89 
N.  J.  Bq.  144. 

VALUE  UN KNOWH. 

The  words  '*yalue  and  contents  un- 
known," in  the  printed  part  of  a  bill  of  lad- 
Ix^ST*  Apply  only  to  packages  mentioned  there- 
in, the  contents  of  which  are  concealed  from 
view,  and  do  not  apply  to  com  in  bulk  load- 
ed into  the  car  from  an  elevator.  Tibbits 
v.  Rock  Island  &  P.  By.  Oo.,  49  111.  App.  567, 
571. 

The  use  of  the  phrase  "value  and  con- 
tents unknown,"  in  a  bill  of  lading  reciting 
the  receipt  of  goods  for  carriage  In  good  or- 
der and  well  conditioned,  but  that  the  value 
and  contents  are  unknown,  exclude  the  in- 


VALUED  POLICY 


7282 


VALUED  POLICY 


ference  of  any  admission  by  the  carrier  as 
to  the  quantity  or  quality  of  the  contents  of 
the  package  at  the  time  of  delivery  beyond 
what  is  yisible  to  the  eye  from  handling  the 
same.  The  California  (U.  S.)  4  Fed.  Gas. 
1058»  1059. 

VALUED  POLICY. 

A  valued  policy  is  where  the  parties 
bave  agreed  on  the  value  of  the  interest  in< 
>  sured  in  order  to  save  the  necessity  of  fur- 
ther proof,  and  have  inserted  the  valuation 
in  the  policy  in  the  nature  of  liquidated 
damages.  Cushman  v.  Northwestern  Ins. 
Co.,  34  Me.  487,  491. 

A  valued  policy  is  not  understood  to  be 
one  which  estimates  the  value  of  the  prop- 
erty insured  merely,  but  which  values  the 
loss,  and  is  equivalent  to  an  assessment  of 
damages  in  the  event  of  a  loss.  Lycoming 
Ins.  Co.  v.  Mitchell,  48  Pa.  (12  Wright)  367, 
372. 

The  term  "valued  policy"  applies  to 
cases  only  where  a  valuation  is  fixed  upon 
the  underwritten  property  by  way  of  liqui- 
dated damages,  and  for  the  purpose  of  avoid- 
ing a  subsequent  valuation  of  the  property 
in  case  of  loss.  Universal  Mut  Fire  Ins. 
Co.  V.  Weiss,  106  Pa.  20,  27. 

A  valued  policy  is  one  in  which  the 
amount  payable  in  case  of  loss  is  fixed  by 
the  terms  of  the  policy  itself,  as  where  the 
property  is  insured,  valued  at  or  worth  a 
specific  amount.  RIggs  v.  Home  Mut  Fire 
Protection  Ass*n,  39  S.  B.  614,  618,  61  S.  C. 

44a. 

Mr.  Wood  in  his  Treatise  on  Fire  Insur- 
ance, section  41,  says:  "Valued  policies  are 
those  in  which  both  the  property  and  the  loss 
are  valued,  and  which  bind  the  insurer  to 
pay  the  whole  sum  insured  in  case  of  total 
loss."  A  policy  for  a  certain  sum  on  a  build- 
ing, containing  a  stipulation  that  the  insurer 
will  pay  all  loss  or  damage  not  exceeding  the 
sum  insured,  is  not  a  valued,  but  an  open, 
policy.  Farmers'  Ins.  Co.  v.  Butler,  38  Ohio 
St  128,  134. 

A  valued  policy  determines  beforehand 
the  amount  for  which  the  insurer  is  liable  in 
case  of  loss,  and  such  amount  is  inserted  in 
the  policy  as  a  fit  sum  to  be  paid  if  loss  oc- 
curs. It  does  more  than  merely  value  the 
property  insured;  it  values  the  loss.  To  do 
this  the  policy  must  amount  to  a  contract 
either  to  pay,  in  case  of  loss,  a  stipulated 
sum,  or  that  the  property  shall  be  esti- 
mated at  the  stipulated  sum  in  case  of  loss. 
Luce  V.  Springfield  Fire  ft  Marine  Ins.  Oo. 
(U.  S.)  16  Fed.  Cas.  1071,  1072. 

A  valued  policy  Is  one  which  expresses 
on  its  face  an  agreement  that  the  thing 
insured  shall  be  valued  at  a  specified  sum. 
Civ.  Code  CaL  1903,  §  2596;   Bev.  Codes  N. 


D.  1899,  §  4497;    Civ.  Code  S.  D.  1903,  | 

1847. 

A  valued  policy  is  where  the  value  of 
the  subject  insured  is  agreed  upon  by  the 
parties.  If  it  is  not  estimated  at  any  par- 
ticular amount  or  rate,  it  is  an  open  policy. 
Cox  V.  Charleston  Fire  &  Marine  Ins.  Ca  (S. 
C.)  8  Bich.  Law,  331,  332,  46  Am.  Dec.  771. 

In  a  valued  insurance  policy»  the  value 
of  the  thing  insured  is  fixed  by  the  contract 
of  the  parties,  and  requires  no  proof;  and, 
this  constituting  the  only  difference  between 
an  open  and  a  valued  policy,  the  value  be- 
ing agreed  on,  it  is  binding  on  both  parties, 
and  cannot  be  opened  unless  the  value  fixed 
is  so  exorbitant  as  to  make  it  a  fraudulent 
or  gambling  policy.  In  an  action  on  a  valued 
policy  to  recover  damages  for  a  partial  loss, 
the  damage  to  be  assessed  by  the  Jury  is  the 
difTerence  between  the  appraisement  of  the 
damaged  article  and  that  stipulated  in  the 
policy  with  all  necessary  damages,  and  the 
proper  method  of  ascertaining  the  amount 
of  the  policy  on  a  valued  policy,  by  partial 
loss,  is  by  an  appraisement  by  persons  whose 
experience  gives  them  competent  knowledge 
of  the  value  of  the  article,  and  the  amount 
of  the  injury  sustained.  Natchez  Ins.  Co. 
V.  Buckner.  6  Miss.  (4  How.)  63,  79. 

Where  a  policy  for  marine  insurance 
was  in  the  form  of  a  valued  policy,  and 
after  a  statement   of   the   subject  insured 

there  appeared  the  phrase,  "Valued  at  $ 

as  indorsed,*'  but  the  blank  was  not  filled 
in,  and  there  was  no  indorsement  as  to 
value,  it  was  held  that  the  failure  to  fill  the 
blank  or  to  make  any  indorsement  as  to 
value  constitutes  the  policy  an  open  policy, 
and  not  a  valued  policy.  Snowden  v.  6uio]i» 
6  N.  B.  322,  826,  101  N.  Y.  468. 

A  policy,  after  Insuring  $1,700  on  a  mill 
and  machinery  and  $160  on  the  movable 
machinery'  therein,  proceeded  in  written 
words  as  follows:  "Said  insured  being  the 
lessee  of  said  mill  for  one  year  from  Novem- 
ber 1, 1860,  and  having  paid  the  rent  therefor 
of  $2,171.01,  which  interest,  diminishing  day 
by  day  in  proportion  to  the  whole  rent  of 
the  year,  is  hereby  insured."  Held,  that  the 
policy  was  a  valued  one,  although  In  a 
printed  part  of  the  instrument  there  was  a 
provision  that  the  loss  or  damage  should  be 
estimated  according  to  the  cash  value  at  the 
time  of  loss.  Cushman  v.  Northwestern  Ina. 
Co.,  34  Me.  487,  491. 

To  make  a  contract  of  maritime  insur- 
ance a  valued  policy,  and  substitute  an  agreed 
valuation  of  the  ship  or  goods  for  their  actu- 
al value,  to  be  ascertained  by  proof,  as  the 
rule  of  damages  or  measure  of  indemnity  in 
case  of  loss,  a  special  agreement  of  the  par* 
ties  is,  as  a  general  rule,  required.  And  a 
clause  is,  in  some  cases,  inserted  in  the  policy, 
expressing  the  agreement  that  the  subject 
insured  shall  be  valued  at  the  sum  insured 
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or  a  specified  snm  mentioned.  Laurent  t. 
Chatham  Fir^  Ina.  Oo^  1  Hall  a  N.  Y.  Super. 
Ot)45,  4& 

VARA. 

A  yara*  in  Texas,  has  always  been  re- 
garded as  eqnlyalent  to  33^  Inches.  A 
standard  yara  is  somewhat  less  than  33% 
inches.  Humboldt,  in  1808,  fonnd  a  Mexican 
vara  to  be  839.16  millimeters,  or  a  slight  frac- 
tion oTer  33  inches.  But  it  seems  that  a  vara 
measure  of  somewhat  larger  dimensions  ob- 
tained in  Texas  from  an  early  period.  The 
standard  Mexican  vara  is  so  near  to  33  inches 
that  a  standard  vara  measure  laid  on  an 
American  yard  would  so  nearly  correspond 
with  33  inches  that  a  difference  could  not  be 
perceived  by  the  naked  eye.  United  States 
T.  Perot,  98  U.  S.  428,  429,  26  li.  Bd.  261. 

VARIANCE. 

See  "Material  Variance." 

A  variance  is  understood  to  be  a  substan- 
tial departure  from  the  issue  in  the  evidence 
adduced,  and  must  be  in  some  matter  which 
in  point  of  law  is  essential  to  the  charge  or 
claim.  Keiser  v.  Topping,  72  111.  226,  229; 
Warrington  v.  State,  1  Tex.  App.  168,  174; 
House  T.  Metcalf,  27  Conn.  631,  638;  Plumb 
V.  Griffin,  60  Atl.  1,  2,  74  Ctonn.  132. 

A  variance  is  not  now  regarded  as  ma- 
terial, unless  it  is  such  as  might  mislead  the 
defense,  or  expose  the  accused  to  the  dan- 
ger of  being  put  twice  in  Jeopardy  for  the 
same  offense;  Kruger  v.  State,  86  N.  E.  1019, 
1021,  136  Ind.  673. 

A  variance,  to  be  material,  must  actually 
mislead  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the 
merits;  and,  whenever  it  is  alleged  that  a 
party  has  been  so  misled,  that  fact  must  be 
proved  to  the  satisfaction  of  the  court,  and 
the  court  may  thereupon  ordw  the  pleading 
to  be  amended  on  such  terms  as  may  be  Just 
There  is  a  marked  distinction  between  an 
immaterial  variance  and  an  absolute  failure 
of  proof.  The  former  may  be  cured  by 
amendment  of  pleading,  but  the  latter  is 
fatal  to  the  action  or  defense.  Dudley  ▼. 
Duval,  70  Pac.  68,  71,  29  Wash.  62a 

A  variance  in  a  criminal  case  is  an  es- 
sential difference  between  the  pleading  and 
the  proof.  Mulligan  v.  United  States  (U.  S.) 
120  Fed.  98,  99,  66  O.  O.  A.  60. 

It  is  an  ancient,  reasonable,  and  sound 
principle  of  the  common  law  that  the  declara- 
tion should  be  conformable  to  the  writ,  and, 
in  the  language  of  Lord  Coke,  must  not  be 
either  narrower  or  broader.  At  the  earliest 
'  period  of  written  pleadings  in  which  we  have 
clear  and  distinct  traces,  either  in  books  of 
precedents  or  reports,  the  declaration  when 


the  action  was  commenced  by  the  original 
writ  conteined  a  recital  of  it  at  large.  If, 
therefore,  an  objectionable  variance  existed 
between  the  writ  and  the  declaration,  it  ap- 
peared on  the  face  of  the  latter,  and  the  de- 
fendant availed  himself  of  it  by  demurrer, 
plea  in  abatement,  motion  in  arrest  of  Judg- 
ment, or  upon  writ  of  error.  Bank  of  New 
Brunswick  v.  Arrowsmith,  9  N.  J.  Law  (4 
Halst.)  284,  287. 

"Variance"  means  material  difference.  It 
is  no  variance  that  the  proof  does  not  show 
all  the  points  in  a  declaration.  Where  the 
declaration  alleged  that  plaintiff  was  a  min- 
ister, that  defendant  spoke  the  words  char- 
ged, that  they  were  spoken  of  the'  plaintiff  in 
that  capacity,  and  that  thereby  the  plaintiff 
lost  his  employment,  and  the  depositions  of 
certain  witnesses  showed  the  speaking  of 
the  words,  and  the  plaintiff's  capacity  and 
loss  of  employment  were  shown  by  other  tes- 
timony, there  was  no  variance.  Skinner  v. 
Grant,  12  Vt.  456.  462. 

A  variance  is  a  disagreement  between 
the  allegations  and  the  evidence  in  some  mat- 
ter essential  to  the  charge  or  claim.  A  grand 
Juror's  complaint  charged  that  A.  and  B.,  at 
the  town  of  P.,  not  being  agents  of  the  town 
of  P.  to  sell  spirituous  liquors,  did  on,  etc., 
sell  to  0.  one  quart  of  brandy,  one  quart  of 
rum,  one  quart  of  gin,  and  one  quart  of  ale. 
A.  was  tried  alone.  The  statute  provides 
that  no  person  shall  sell,  by  himself  or. 
agent,  any  spirituous  or  intoxicating  liquors, 
except  as  provided  in  later  sections  of  the 
act,  and  that  ale  is  included  among  intoxicat- 
ing liquors,  within  the  meaning  of  the  act. 
Held,  that  evidence  was  admissible  under  the 
complaint  of  a  sale  by  A.  alone,  and  that  it 
was  not  necessary  that  A.  should  have  own- 
ed the  liquor  or  have  had  authority  from  the 
ovmer  to  sell  it  State  v.  Wadsworth,  80 
Conn.  65,  67. 

Chitty  says.  If  the  consideration  or  the 
contract  proved  in  evidence  vary  from  that 
stated  in  the  pleadings,  the  plaintiff  will  be 
nonsuited.  1  Chit  PI.  303.  Starkey  gives 
the  following  rule:  "Wherever  the  allegation 
of  place  is  descriptive  of  the  terms  of  a  con- 
tract, the  proof  must  correspond  with  the 
averment"  In  Drewry  v.  Twiss,  4  Term  R. 
660,  Justice  Buller  says  a  trifling  variation  in 
setting  out  a  contract  a  record,  or  any  writ- 
ten instrument  is  fatal  because  it  does  not 
appear  that  the  written  contract  given  in  evi- 
dence is  that  on  which  plaintiff  declares.  It 
is  a  matter  of  description.  Obert  v.  White- 
head, 11  N.  J.  Law  (6  Halst)  293,  294. 

The  numerous  cases  in  slander  where 
the  words  proved  differ  from  the  words  char- 
ged, and  in  trespass  where  the  abuttals  are 
spedflcally  but  erroneously  described,  show 
that  the  doctrine  of  variance  extends  to  ac- 
tions of  tort  as  well  as  of  contract.  Brook- 
fleld  V.  Morse,  12  N.  J.  Law  (7  Halst)  331. 
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VARIETY  SHOW. 

"Varietj  ahow,**  as  used  In  the  Houston 
dtj  charter,  authorizing  the  city  council 
''to  prohibit  and  punish  keepers  and  inmates 
of  bawdyhouses  and  Tariety  shows,"  means  a 
disorderly  house  as  defined  by  statutes, 
which  is  any  theater  or  playhouse  where  in- 
toxicating liquors  are  sold  and  yeoman  of 
bad  reputation  are  employed  in  any  capacity; 
and  an  ordinance  declaring  any  place  a  va- 
riety show,  where  persons  engage  in  musics 
dancing,  or  plays,  and  liquor  is  sold,  offered, 
or  giyen  to  any  person  there  present,  is  un- 
authorized. Ex  parte  Bell,  22  8.  W.  1040, 
1041,  32  Tex.  Gr.  B.  308»  40  Am.  St  Bep. 
77a 

VAULT. 

A  yault  ss  defined  by  Webster,  is  a  cel- 
lar; and  an  indictment  charging  defendant 
with  breaking  and  entering  a  sheriff's  ofi&ce, 
and  also  into  a  vault  therein,  is  sufficient  as 
charging  the  breaking  and  entering  a  house. 
Bigham  y.  State,  20  S.  W.  677,  81  Tex.  Or. 

A  vault,  in  reference  to  interment,  is  but 
a  place  to  entomb,  and,  when  so  used,  be- 
comes a  tomb,  a  receptacle  for  the  dead,  a 
last  resting  place;  and  a  grant  of  such  a 
place  gives  an  exclusive  right  In  re  Brick 
Presbyterian  Church  (N.  X.)  8  Edw.  Gh.  165, 
168. 


VEGETABLE. 

The  tariff  act  of  1842,  providing  that  a 
berry  or  vegetable  used  principally  in  dyeing 
or  composing  dyes  should  be  admitted  free  of 
duty,  applies  to  the  vegetables  in  their  native 
state,  and  not  after  they  are  transmuted,  by 
manufacture,  into  a  substence  which  takes 
a  different  denomination  in  commerce. 
Schneider  t«  Lawrence  (U.  8.)  21  Fed.  Gas. 
716,  7ia 


Beans  may  well  be  included  under  the 
tenn  '^vegetebles."  As  an  article  of  food, 
whether  baked  or  boiled  or  forming  the  basis 
of  soups,  they  are  used  as  a  vegetable,  as 
well  when  ripe  as  when  green,  and  this  is 
tiie  principal  use  to  which  they  are  put 
and  they  will  so  be  denominated,  though 
they  are  "seeds"  in  the  language  of  botany 
or  natural  history.  Robertson  v.  Salomon, 
9  Sup.  Ct  550,  130  n.  8.  412,  82  L.  Ed.  995; 
Nix  y.  Hedden,  13  Sup.  Ot  881,  882.  149  U. 
8.  804,  87  L.  Bd.  745  (cited  in  United  States 
v.  Buffalo  Natural  Gas  Fuel  Go.  fD.  8.]  78 
Fed.  110,  112,  24  G.  G.  A.  4). 

"Vegetables,"  within  the  meaning  of  a 
teriff  act  fixing  a  duty  on  vegetables,  in- 
dudes  beans.    They  are  mentioned  as  ex- 


amples of  vegetables  in  WebsteKs  Diction- 
ary. Windmuller  y.  Robertson  (U.  S.)  23 
Fed.  652,653. 

PleUed  limes. 

Pickled  limes,  not  being  vegetables,  are 
not  dutiable  under  Tariff  Act  July  24,  1897, 
c.  11,  I  1,  Schedule  G,  par.  241,  30  Stat  170 
[U.  8.  Gomp.  St  1901,  pu  1649],  fixing  the 
rate  for  all  vegetebles,  including  pickles. 
Roche  V.  United  States  (U.  &)  116  Fed.  911. 


Vegetables  are  those  plants  which  are 
grown  in  kitchen  gardens,  whether  eaten 
cooked  or  raw,  and  which  are  served  at  din- 
ner, in,  with,  or  after  the  soup,  fish,  or  meats 
which  constitute  the  principal  part  of  the 
repast  as  potatoes,  carrots,  parsnips,  turnips, 
beets,  cauliflower,  cabbage,  celery,  and  let- 
tuce, and  are  not  served  like  fruits,  genem^ 
ly,  as  a  desert,  and,  as  the  word  is  used  in 
the  United  States  teriff  act  of  March  3,  1883, 
would  include  tomatoes.  Nix  v.  Hedden,  13 
Sup.  Gt  881,  882,  149  U.  S.  304,  37  L.  Bd. 
746  (affirming  Id.  [U.  a]  89  Fed.  109). 

VEHICLE. 

See  "Motor  Vehicle'*;   "Public  Vehlde-; 
''Wheeled  Vehicle." 

''A  vehicle  is  any  carriage  moving  on 
land,  either  on  wheels  or  runners;  a  convey- 
ance; that  which  is  used  as  an  instrument 
of  conveyance,  transportation,  or  commnnica- 
tion."  Davis  v.  Petrinovich,  21  South.  344» 
112  Ala.  654^  86  L.  R.  A.  616  (quoting  Gent 
Diet). 

The  word  ''vehicle'*  includes  every  de- 
scription of  carriage  or  other  artifldal  con- 
trivance used,  or  capable  of  being  used,  as 
a  means  of  transportation  on  land.  U.  8. 
Gomp.  8t  1901,  p.  4. 

Bioyeloy  trioyeley  or  atotov  eanlasob 

See,  also,  "Garriage." 

"Vehide,"  as  used  in  statutes  providing 
that  every  person  traveling  with  any  car^ 
riage  or  other  vehicle^  who  shall  meet  any 
other  person  so  traveling,  shall  seasonably 
drive  bis  carriage  or  vehicle  to  the  right  of 
the  center  of  the  road,  means  any  machine 
which  is  used  or  driven  on  the  traveling  part 
of  the  highway  for  the  purpose  of  conveyance 
thereon,  and,  as  such,  the  term  includes  a 
bicyde.  Holland  v.  Bartch,  22  N.  E.  83,  85, 
120  Ind.  46,  16  Am.  St  Rep.  307;  Mercer  v. 
Gorbhi,  20  N.  E.  132,  134,  117  Ind.  450,  3  L. 
R.  A.  221,  10  Am.  St  Rep.  76;  State  v.  Col- 
Uns,  17  Atl.  131,  16  R.  I.  371,  8  U  R.  A.  394; 
Lacy  ▼.  Winn,  4  Pa.  Dist  R.  409,  412;  Davis 
V.  Petrinovich,  21  South.  344^  112  Ala.  654^ 
36  L.  R.  A.  615;  Myers  v.  Hinds,  68  N.  W. 
156,  157,  110  Biich.  300,  88  L.  R.  A.  356,  64 
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Am.  St  Rep.  345;  Laredo  Electric  ft  By.  Ck>. 
y.  Hamilton,  56  8.  W.  998^  1000,  23  Tex.  CiT. 
App.  480. 

A  bicycle  comes  within  the  tenn  "other 
vehicle,"  as  used  in  Code,  I  4008,  exempting  a 
team  or  wagon  or  other  vehicle  to  the  head 
of  a  family  from  execution,  where  such 
bicycle  is  used  daily  by  the  laborer  in  connec- 
tion with  his  work.  Roberts  v.  Parker,  90 
N.  W.  744,  117  Iowa,  889,  57  L.  B.  A.  764,  94 
Am.  St  Rep.  816. 

The  term  "vehicle"  Includes  a  bicycle, 
the  latter  being  used  very  excessively  for 
convenience,  recreation,  pleasure,  and  busi- 
ness; and  the  riding  of  one  upon  the  public 
highway  in  the  ordinary  manner,  as  is  now 
done,  is  neither  unlawful  nor  prohibited,  as 
they  cannot  be  banished  because  they  were 
not  ancient  vehicles  and  used  In  the  Garden 
of  Eden  by  Adam  and  Eve.  Thompson  y. 
Dodge,  60  N.  W.  545,  546,  58  Minn.  555,  28  L. 
R.  A.  608.  49  Am.  St  Rep.  533. 

Bicycles  come  under  the  definition  and 
description  of  "vehicles,"  and  sidewalks  are 
not  the  proper  place  for  them.  Jones  v.  City 
of  Williamsburg,  34  8.  B.  883,  97  Va.  722,  47 
li.  R.  A.  294. 

"Vehicle,"  as  used  in  a  city  ordinance 
providing  that  no  person  shall  place  or  draw 
any  wagon,  cart  or  other  vehicle  on  any  side- 
walk, will  be  held  to  include  a  bicycle,  since 
the  word  is  used  in  connection  with  wagon 
and  cart,  and  will  be  limited  to  vehicles  of 
like  character.  Gagnier  v.  City  of  Fargo,  88 
N.  W.  1030.  1031,  11  N.  D.  73,  95  Am.  St 
Rep.  705. 

The  word  ••vehicle,"  as  used  in  How. 
Ann.  St  I  3582,  giving  turnpike  companies  a 
right  to  c<yllect  certain  rates  of  toll  from  per- 
sons traveling  on  their  roads  In  vehicles 
drawn  by  animals,  does  not  include  bicycles, 
and  therefore  a  turnpike  company  has  no 
right  to  charge  for  the  use  of  its  road  by 
persons  using  bicycles.  Murfln  v.  Detroit  & 
E.  Plank-Road  Co.,  113  Mich.  675,  676.  71  N. 
W.  1108,  38  L.  R.  A.  198,  67  Am.  St  Rep.  489. 

The  word  ••vehicle,"  whenever  it  occurs 
in  the  sections  regulating  the  use  of  vehicles 
on  the  highways,  shall  be  construed  to  in- 
clude bicycles,  tricycles,  and  motor  car- 
riages.   Gen.  St  Conn.  1902,  |  203a 

Dray  or  WBgmu 

The  owner  of  a  rolling  mill  situated  near, 
but  outside,  the  corporate  limits  of  the  city 
of  Memphis,  owned  some  drays,  which  were 
kept  in  the  mill,  but  used  in  the  free  de- 
livery of  iron  manufactured  in  the  mill,  to 
their  customers  within  the  corporate  limits. 
Defendants  lived  at  the  mill  outside  the  cor- 
porate limits.  An  ordinance  provided  a  li- 
cense tax  on  ••every  owner  of  a  wagon  or 
other  vehicle  kept  or  used  for  free  delivery 
of  goods  to  customers  or  others  in  the  city." 


In  considering  the  question  whether  the 
words  ••other  vehicles,"  used  in  the  ordi- 
nance, included  the  vehicle  commonly  called 
a  "dray,"  the  court  said:  ••It  seems  to  us 
that  the  common  sense  of  the  proposition 
mnst  be  the  law  of  it  and  without  further 
discussion  we  hold  that  a  dray,  being  a  ve- 
hicle other  than  the  vehicle  named  in  the 
ordinance,  is  necessarily  embraced  within  its 
provisions  and  meaning."  City  of  Memphis 
V.  Battaile,  55  Tenn.  (8  Heisk.)  524,  537,  24 
Am.  Rep.  285. 

The  word  ••vehicles,"  In  a  license  to  a 
livery  stable  keeper  to  let  out  for  hire  car- 
riages, buggies,  or  vehicles,  except  drays  for 
hire,  includes  wagons,  and  would  possibly  in- 
clude drays  also,  except  for  the  express  pro- 
vision of  the  ordinance.  City  of  Grilfin  v. 
Powell,  64  Ga.  625,  627. 

Ferryboat* 

Webster  states  that  the  word  •Vehicle" 
is  rarely  applied  to  watercraft  As  used  in 
act  for  the  incorporation  of  cities  (section  42), 
empowering  the  common  council  to  levy  and 
collect  in  each  year  a  specific  tax  on  any  car- 
riages and  vehicles  used  and  run  for  pas- 
sengers for  hire,  "vehicles"  does  not  include  a 
ferryboat  Duckwall  v.  City  of  New  Albany, 
25  Ind.  283,  286. 

ItoooinotiTes  or  ears. 

Railroad  locomotives  and  cars  are  not 
••vehicles,"  within  Act  Cong.  Jan.  26.  1887, 
giving  the  commissioners  of  the  District  of 
Columbia  power  to  regulate  the  moving  of 
vehicles  in  the  streets  of  Washington.  Balti- 
more &  O.  R.  Co.  V.  District  of  Columbia 
(U.  S.)  10  App.  Cas.  lU,  120. 

Sleigli* 

A  covered  sleigh,  called  a  ••stage,"  which 
would  carry  six  passengers  Inside,  with  a 
place  under  the  driver's  seat  to  carry  the 
mall,  and  was  used  daily  for  carrying  pas- 
sengers, was  a  ••vehicle  used  chiefiy  for  car^ 
rying  passengers,"  within  the  meaning  of 
Sess.  Laws  1853,  p.  535,  c.  245,  fixing  a  cer- 
tain rate  of  toll  over  a  toll  road  for  such 
vehicles.  Marselis  T.  Seaman  (N.  Y.)  21 
Barb.  319,  823. 

Street  oar. 

Rev.  St  tit  13,  cl.  20,  pt  1,  making  the 
owner  of  every  vehicle  running  on  any  pub- 
lic highway  for  the  transportation  of  per^ 
sons  liable  for  all  damages  occasioned  by  the 
willful  act  of  any  one  in  his  employ  as  the 
driver  of  such  vehicle,  does  not  apply  to 
street  railways.  Whitaker  t«  Eighth  Ave. 
Ry.  Co.,  51  N.  Y.  295,  298w 

Threshlag  maohlae. 

The  words  '•vehicle  and  load,"  In  High- 
way Law.  I  154,  providing  that  no  town 
should  be  liable  for  damages  resulting  from 
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the  breaking  of  any  bridge  by  transportation 
on  the  same  of  any  vehicle  and  load  together 
weighing  four  tons  or  over,  was  construed  to 
Include  both  the  threshing  machine  and  sep- 
arator, whose  combined  weight  caused  a 
bridge  to  break.  Heib  ▼.  Town  of  Big  Flats, 
73  N.  Y.  Supp.  86,  87,  66  App.  Div.  881 

VEIN. 

See  "Fissure  Vein";  "Single  Vein.** 

A  '*yein,"  as  the  term  la  used  In  the  min- 
ing law,  "is  a  body  of  mineral,  or  mineral- 
bearing  rock,  within  defined  boundaries,  in 
the  general  mass  of  the  mountain."  Iron 
Silver  Min.  Go.  v.  Chessman  (U.  S.)  8  Fed. 
297,  307;  Id.,  6  Sup.  Ot  481,  484,  116  U.  S. 
529,  29  L.  Ed.  712  (cited  in  Raisbeck  y.  An- 
thony, 41  N.  W.  77.  73  Wis.  572);  Stevens  v. 
WUllams  (U.  S.)  23  Fed.  Gas.  40;  Oheesman 
V.  Shreeve  (U.  S.)  40  Fed.  787,  792. 

In  the  case  of  Jupiter  Min.  Co.  t.  Bo- 
dle  Consol.  Min.  Co.  (U.  S.)  11  Fed.  666, 
676,  Circuit  Judge  Sawyer  said:  "A  vein  or 
lode  authorized  to  be  located  is  a  seam  or 
fissure  In  the  earth's  crust,  filled  with  quartz, 
or  with  some  other  kind  of  rock  In  place,  car- 
rying gold,  silver,  or  other  valuable  mineral 
deposits  named  In  the  statute.  It  Is  not 
enough  to  discover  detached  pieces  of  quartz, 
or  mere  bunches  of  quartz  not  in  place.  The 
vein,  however,  may  be  thin,  and  It  may  be 
many  feet  thick,  or  thin  in  places — almost  or 
quite  'pinched  out,'  In  miners'  phrase — and 
in  other  placep  widening  out  into  extensive 
bodies  of  ore.  So,  also,  In  places  it  may  be 
quite  or  nearly  barren,  and  at  other  places 
immensely  rich."  Stinchfleld  y.  Gillla,  80 
Pac  839,  840,  96  Gal.  33. 

"Vein,"  "lode,"  and  "ledge"  are  synony- 
mous terms,  and  mean  any  body  of  mineral 
or  mineral  rock  within  defined  boundaries  in 
the  general  mass  of  the  mountains.  Nor  does 
the  fact  that  It  was  occasionally  found  in  the 
general  course  of  this  vein  or  shoot  In  pock- 
ets deeper  down  into  the  earth,  or  higher  up, 
affect  its  character  as  a  vein,  lode,  or  ledge. 
Synnott  y.  Shaughnessy,  7  Pac.  82,  84,  2  Ida- 
ho, 122  (citing  Stevens  y.  Williams,  1  Morr. 
Min.  Rep.  566,  673). 

''Vein,"  as  the  term  is  nsed  In  mining 
law,  means  "a  fissure  between  well-defined 
boundaries,  containing  ore,  even  though  the 
ore  is  found  at  considerable  Intervals  and  in 
small  quantities."  United  States  v.  King,  22 
Pac.  498,  499,  9  Mont  75. 

A  vein  Is  a  continuous  body  of  mineral- 
bearing  rock  in  place,  in  the  general  mass  of 
the  surrounding  formation.  If  it  possess 
these  requisites,  and  carry  mineral  in  ap- 
preciable quantities,  it  is  a  "mineral-bearing 
vein,"  within  the  meaning  of  the  law,  even 
though  Its  boundaries  may  not  have  been  as- 


certained.   Beals  y.  Cone^  62  Pac  948^  963, 
27  Colo.  473,  83  Am.  St  Bep.  92. 

Justice  Hallett's  definition  of  the  word 
"vein,"  as  used  in  mining  law.  Is:  "A  body 
of  mineral  or  minenil-t>earing  rock  within 
defined  boundaries  In  the  mass  of  the  moun- 
tain." Judge  Goddard  gives  this  definition: 
"Any  mineralized  belt  or  zone  of  rock,  lying 
within  boundaries  clearly  distinguishing  it 
from  neighboring  rock  coming  from  the  same 
source,  impressed  with  the  same  forms,  and 
appearing  to  be  created  by  the  same  process." 
Justice  Field  gives  the  same  definition;  also 
the  following:  "A  continuous  bed  of  mineral- 
ized rock  lying  within  any  other  well-defined 
boundaries  on  the  earth's  surface,  and  under 
it"  And  Justice  Miller  quotes  approvingly 
all  the  definitions  above  given.  Duggan  v. 
Davey,  26  N.  W.  887,  896,  4  Dak.  110. 

A  vein  is  an  aggregation  of  mineral  mat- 
ter containing  ores  in  fissures  of  rocks.  Wa- 
terloo Min.  Co.  V.  Doe  (U.  8.)  82  Fed.  45,  61» 
54,  27  G.  C.  A.  50. 

A  vein,  to  the  miner,  la  a  body  of  ore, 
quartz,  or  mineral-bearing  substance  lying 
within  the  crust  of  the  earth,  bounded  on 
each  side  by  the  country  rock,  greatly  vary- 
ing in  width,  and  extending  in  length  across 
and  through  the  country  for  greater  and  less 
distances.  King  v.  Amy  &  Silversmith 
Consol.  Min.  Co.,  24  Pac.  200,  202,  9  Mont 
543. 

Though  to  constitute  a  vein  It  Is  not  re- 
quired that  well-defined  walls  be  developed 
or  paying  ore  found  within  them,  there  must 
be  rock,  clay,  or  earth  so  colored  or  decom- 
posed by  the  mineral  elements  as  to  mark 
and  distinguish  it  from  the  inclosing  country. 
Burke  v.  McDonald,  83  Pac.  49,  60,  2  Idaho, 
646. 

"Veins,"  as  used  in  the  mining  land  laws 
of  the  United  States,  means  "lines  or  aggre- 
gations of  metal  imbedded  in  quartz  or  other 
rock  in  place.  It  is  Intended  to  indicate  the 
presence  of  metal  in  rock."  Wheeler  v. 
Smith,  82  Pac.  784,  786,  6  Wash.  704;  United 
States  y.  Iron  SUver  Min.  Co.,  9  Sup.  Ot 
195,  198,  128  U.  S.  673,  82  L.  Bd.  671. 

As  vequlrlsB  m  flnntre. 

In  Sureka  Consol.  Min.  Co.  y.  Bichmond 
Min.  Co.  (U.  S.)  8  Fed.  Gas.  819,  it  was  said: 
"It  is  difficult  to  give  any  definition  to  the 
term  *vein,'  as  understood  and  used  In  the 
acts  of  Congress,  which  will  not  be  subject 
to  criticism.  A  fissure  in  the  earth's  crust 
made  by  some  force  of  nature,  in  which  the 
mineral  is  d^osited,  would  seem  to  be  es- 
sential to  the  definition  of  a  iode,'  in  the 
judgment  of  geologists;  but  to  the  practical 
miner  the  fissure  and  its  walls  are  only  of  im- 
portance to  Indicate  the  boundaries  of  it, 
within  which  he  may  look  for  and  reason- 
ably expect  to  find  the  ore  he  seeks.    A  con- 
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tlnuoiis  body  of  mineralized  rock,  lying  with- 
in any  other  well-defined  boundarleB  on  the 
earth's  surface,  or  under  It,  would  equally 
constitute,  in  his  eyes,  a  lode.  We  are  of  the 
opinion,  therefore,  that  the  term  as  used  in 
the  acts  of  Congress  is  applicable  to  any  zone 
or  belt  of  mineralized  rock  lying  within 
boundaries  clearly  separating  it  from  the 
neighboring  rocks/*  Buffalo  Zinc  &  Copper 
Co.  ▼.  Crump,  69  S.  W.  572-575,  70  Ark.  525, 
91  Am.  St  Rep.  87. 

"Veins,"  as  used  in  reference  to  mines, 
are  aggregations  of  mineral  matter  in  fis- 
sures of  rocks,  and  the  fissure  or  fracture  is 
an  essential  element  in  the  definition. 
liOdes  are  aggregations  of  mineral  matter 
containing  ores  in  fissures,  and,  as  used  by 
miners,  "lode"  is  synonymous  with  Tein,  and 
applies  to  all  deposits  of  mineralized  matter 
within  any  zone  or  belt  of  mineralized  rock 
separated  from  the  neighboring  rock  by  well- 
deflned  boundaries.  Hayes  y.  Lavagnino,  58 
Pac.  1029,  1032,  17  Utah,  185. 

In  defining  '^veins"  the  text-books  and 
several  of  the  decisions  speak  of  them  as 
fissures  in  the  earth  filled  with  quartz  in 
place,  carrying  gold  and  silyer  or  other  min- 
erals. But  true  fissure  Telns  often  exist  and 
are  continuous  without  having  any  filling  in 
certain « points  or  places  of  mineral  matter. 
To  constitute  a  vein  it  is  not  absolutely  nec- 
essary that  there  should  be  a  clean  fissure 
filled  with  mineral,  but  It  may  and  does  exist 
when  filled  in  places  with  other  matter.  The 
fissure  should,  of  course,  have  form  and  be 
well  defined,  with  hanging  and  foot  walls. 
Between  these  walls  will  be  found  bodies  of 
quartz,  rich  or  poor;  but  there  is  also  liable 
to  be  found,  iu  many  places,  short  or  long 
distances  between  the  quartz  bodies  or  pay 
chutes  where  no  quartz  will  be  found  in  the 
fissure  between  the  walls.  Tet  the  vein  ex- 
ists, and  is  often  as  well  defined  as  If  the 
same  was  filled  with  quartz.  Consolidated 
Wyoming  Gold  Min.  Co.  t.  Champion  Min. 
Oo.  (U.  S.)  63  Fed.  540,  544. 

While  metalliferous  rock  in  place  not  in 
a  fissure  may  be  found  under  such  condi- 
tions within  clearly  defined  boundaries  as  to 
require  recognition  as  a  vein  or  lode,  a 
broad  metalliferous  zone  having  within  its 
limits  true  fissure  veins,  plainly  bounded, 
^rannot  be  regarded  as  a  single  vein  or  lode, 
although  such  zone  may  itself  have  bounda- 
ries which  can  be  traced.  Mt  Diablo  Mill.  & 
Min.  Co.  v.  Calfton  (U.  8.)  17  Fed.  Cas.  9ia 

Plaeer  olalm. 

"Veins,"  in  the  language  of  miners,  are 
narrow  plats  of  rock  intersecting  other  rocks, 
and  are  the  fillings  of  cracks  or  fissures. 
The  term,  in  a  statute  providing  for  the  lo- 
cation and  recording  of  mining  claims  or 
veins  or  lodes  bearing  valuable  deposits,  does 
not  Include  a  placer  raining  claim.  Moxon  v. 
Wilkinson,  2  Mont  421,  424. 


VEINS  IN  PLACE. 

See  "In  Place.** 

VELOURS. 

Velours  is  an  imitation  of  sealskin,  used 
for  manufacturing  hats  and  caps,  and  is 
composed  of  cow  or  calf  hair,  vegetable  fiber, 
and  cotton.  Arthur  v.  Fox,  2  Sup.  Ct  871, 
108  U.  S.  125,  27  L.  Ed.  675;  Herrman  v. 
Miller,  8  Sup.  Ct  1090,  lOdS,  127  U.  &  863, 
32  L.  Ed.  186. 


VENALES. 

The  word  "venales"  means  either  things 
held  or  procured  to  be  sold,  or  things  neces^ 
sary  to  be  quickly  sold,  from  their  perishable 
character.  Pettee  v.  Orser,  19  N.  X.  Super. 
Ct  (6  Boew.)  123,  133. 

VEND. 

"Vend,"*  as  used  In  the  granting  part  of 
a  patent,  authorizing  the  patentee  to  exclu- 
sively make,  use,  exercise,  and  vend  his  in- 
vention, does  not  prohibit  another  from  both 
a  selling  and  an  exposing  to  sale.  ^'Vend" 
means  t]ie  habit  of  selling  and  ofTering  for 
sale.  Selling  and  exposing  to  sale  are  not 
coextensive.  The  former  may  include  the 
latter;  but  a  mere  exposure  to  sale,  1.  e., 
with  intent  to  sell  or  for  the  purpose  of  sell- 
ing, is  not  only  not  equivalent  to  a  sale,  but, 
as  regards  the  patentee,  may  be  attended  with 
wholly  different  consequencea  Minter  v. 
Williams,  4  Adol.  &  El.  63,  65. 

Qen.  Laws  1885,  c.  296,  §  4,  making  it 
criminal  to  "vend,  sell,  deal,  or  traffic"  in 
intoxicating  liquors,  etc,  without  a  license 
therefor,  includes  the  sale  of  a  keg  of  beer 
as  an  original  package  by  the  agent  of  a  brew- 
er, as  the  plain  meaning  of  the  words  in- 
cludes such  sale.  Peitz  v.  State,  82  N.  W. 
763,  68  -Wis.  53a 

VENDEE. 

In  contract  for  sale  as  owner,  see  "Own- 
er." 

VENDER— VENBOB. 

See  ••Traveling  Vendor* ;  ''Itinerant  Ven- 
dor." 

In  contract  of  sale,  as  owner,  see  '•Own- 
er." 

The  word  "vendor,"  in  its  ordinary  sig- 
nification, means  one  who  sells,  regardless  of 
the  character  of  the  property  sold.  Lumbert 
V.  Woodward,  43  N.  B.  302,  304, 144  Ind.  335, 
55  Am.  St  Rep.  175. 

Under  McClain's  Code,  S  2532,  providing 
that  any  itinerant  vender  of  any  drug,  etc., 
a  physician  who  gives  medicine  to  his  own 
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patlentB,  though  he  may  do  so  at  different 
places,  is  not  a  "vender"  in  the  sense  in 
which  the  word  is  used  in  the  statute.  State 
V.  Bonham,  65  N.  W.  154, 155,  96  Iowa,  252. 

Grantor  distinsuislied. 

The  cases  have  established  a  distinction 
between  the  vendor  and  the  grantor.  He  is 
the  vendor  who  negotiates  the  sale,  and  be- 
comes the  recipient  of  the  consideration, 
though  the  title  comes  to  the  vendee  from 
another  source,  and  not  from  the  vendor. 
Rutland  v.  Brister,  53  Miss.  683,  685. 

VENBOR'8  UEN. 

A  vendor's  lien  is  the  right  which  the 
vendor  of  land  has,  at  any  time  after  an  ob- 
ligation given  in  payment  for  the  land  be- 
comes due.  to  enforce  the  obligation  and  to 
cut  off  the  maker's  equitable  interest  arising 
out  of  the  agreement.  Morgan  v.  Dalrymple, 
46  Atl.  664,  665,  59  N.  J.  Eq.  22. 

Where  one  sells  property  to  another  and 
conveys  the  same  by  deed,  a  lien  arises  in 
equity  in  favor  of  the  vendor  for  the  pur- 
chase money,  or  for  such  part  thereof  as  re- 
mains unpaid.  This  lien  is  a  vendor's  lien. 
Gee  V.  McMillan,  12  Pac.  417,  419,  14  Or. 
268,  58  Am.  Rep.  816. 

"Properly  speaking,  a  vendor's  lien  does 
not  exist  until  the  vendor  has  parted  with 
his  title.  So  long  as  he  retains  the  title, 
he  cannot  be  said  to  have  any  implied  lien 
on  the  land.  The  security  which  he  has  then 
on  the  purchase  money  is  created  by  express 
reservation,  and  cannot  be  impaired  by  any 
act  of  the  vendee."  Kent  v.  Williams,  46 
Pac.  462,  114  Cal.  537. 

The  lien  for  the  purchase  money  of  land 
sold  was  described  in  Act  May  12,  1862,  as 
a  "vendor's  lien,"  and  it  has  continued  to  be 
BO  described  ever  since.  Lee  v.  Murphy,  61 
Pac.  549,  552,  119  Gal.  864. 

So  shadowy  a  right  as  the  claim  of  the 
vendor  of  land  to  have  the  unpaid  purchase 
money  after  default  charged  upon  the  land 
by  a  court  of  equity  is  not  a  "lien,"  within 
the  provisions  of  the  practice  act,  which  pre- 
cludes the  right  to  attach.  It  is  not  a  lien 
acquired  by  express  contract,  but  is  one  of 
a  very  imperfect  character,  at  least  inchoate, 
not  recognized  at  all  in  a  court  of  law,  where 
attachments  are  enforced,  but  fastened  upon 
the  land  by  a  court  of  equity  upon  applica- 
tion duly  made,  even  against  the  apparent 
intention  of  the  parties.  The  vendor  has 
no  present,  indefeasible  right  to  have  his 
debt  charged  upon  the  land.  It  is  not  a 
present,  specific  lien.  He  is  simply  in  a  con- 
dition which  may  or  may  not,  at  some  fu- 
ture time,  depending  upon  contingencies  over 
which  he  has  no  control,  enable  him  to  ac- 
quire a  lien,  or  obtain  an  appropriation  of 


the  proceeds  of  the  land  to  the  payment  of 
the  debt  through  the  intervention  of  a  court 
of  equity.  It  seems  to  be  a  misnomer  to  call 
this  imperfect,  contingent,  unassignable,  per- 
sonal privilege,  before  suit  brought,  a  pres- 
ent, subsisting  lien  in  any  sense.  It  is  but 
a  possible  capacity  to  acquire  a  lien  at  some 
future  day.  It  is  not  a  lien  by  which  a  debt- 
or can  be  said  to  be  secured,  within  the 
meaning  of  those  terms  as  used  in  the  prac- 
tice act  with  reference  to  attachuients.  Por- 
ter V.  Brooks,  35  Cal.  199,  204,  205. 

Lord  Eldon,  in  defining  the  vendor's  lien, 
uses  the  following  language:  "Where  the 
vendor  conveys  without  more,  though  the 
consideration  is  on  the  face  of  the  instru- 
ment expressed  to  be  paid,  and  by  a  receipt 
Indorsed  upon  the  back,  if  it  is  a  simple  case 
of  a  conveyance,  the  money  or  part  of  it  not 
being  paid  as  between  the  vendor  and  the 
vendee  and  persons  claiming  as  volunteers, 
on  the  doctrine  of  this  court,  which,  where  it 
is  settled,  has  the  effect  of  a  contract,  though 
perhaps  no  actual  contract  has  taken  place, 
a  lien  shall  prevail."  Mackreth  v.  Symmons, 
15  Yes.  329.  There  is  nothing  in  this  defini- 
tion that  Justifies  the  inference  that  a  ven- 
dor has  a  Hen  resulting  from  a  breach  of  a 
contract  It  merely  secures  the  payment  of 
the  promised  price.  Graham  v.  Moffett,  78 
N.  W.  132,  133,  119  Mich.  303,  75  Am.  St  Rep. 
393. 

A  vendor's  lien  is  always  in  the  nature 
of  a  mortgage,  and  one  having  a  vendor's 
lien  has  an  insurable  interest  in  the  prop- 
erty. Balow  V.  Teutonia  Farmers*  Mut  Fire 
Ins.  Co.,  43  N.  W.  924,  926,  77  Mich.  540. 

Ordinarily  a  vendor's  lien  is  understood 
to  arise  only  out  of  the  sale  of  land ;  but  if, 
in  any  event,  there  can  exist  a  vendor's  lien 
in  favor  of  the  unpaid  vendor  of  chattels, 
it  is  only  in  those  cases  where  the  possession 
of  the  chattel  remains  with  the  vendor.  Par- 
lln  &  Orendorff  Co.  v.  Davis'  Estate  (Tex.) 
74  S.  W.  951,  952  (citing  Fulton  v.  National 
Bank  of  Denison,  26  Tex.  Civ.  App.  115,  62 
S.  W.  84). 

As  an  equitable  right* 

A  vendor's  lien  is  a  lien  which  the  rtaor 
dor  of  real  estate  has  on  the  property  sold, 
to  secure  the  purchase  price.  **This  lien  is 
not  a  specific  and  absolute  charge  upon  the 
property,  but  a  mere  equitable  right  to  re- 
sort to  it  upon  failure  of  payment  by  the 
vendee."    Sparks  v.  Hess,  15  Cal.  186,  193. 

The  lien  which  the  vendor  of  real  prop- 
erty retains  after  an  actual  conveyance  for 
the  unpaid  price  is  not  a  specific  and  actual 
charge  on  the  land,  but  a  mere  equitable 
right  to  resort  to  it  on  failure  of  payment 
by  the  vendee.  It  is  in  its  nature  a  personal 
privilege,  nonassignable,  which  the  vendor 
can  assert  only  in  a  suit  for  the  purpose 
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of  having  it  decreed  and  enforced.     Fitzel 
y.  Leaky,  14  Paa  IdS,  201,  72  CaL  477. 

There  Is  perhaps  no  subject  of  equity 
jnrispmdence  on  which  there  is  a  greater 
diversity  of  opinion  than  exists  In  relation 
to  the  origin,  nature,  and  effect  of  a  vendor's 
lien,  against  whom  and  in  whose  favor  It 
avails,  and  how  it  may  be  discharged  or 
waived.  The  various  definitions  given  and 
principles  applied  to  U  by  the  court  are  hope- 
lessly Irrecondiabie,  and  If  we  take  the  de- 
cisions found  in  decisions  and  text-books 
without  observing  the  distinctions  between 
the  lien  imposed  by  law  in  favor  of  a  ven- 
dor who  has  parted  wth  the  legal  title  and 
taken  no  security  for  the  purchase  money, 
and  the  security  which  the  vendor  has  while 
he  holds  the  legal  title  under  an  unexecuted 
contract  for  the  conveyance  of  lands  upon 
payment  of  the  purchase  money,  there  will 
appear  to  be  great  confusion  and  inconsist- 
ency. The  former — ^the  implied  lien — ^Is  prop- 
erly known  as  a  ''vendor's  lien."  It  is  the 
creature  of  courts  of  equity,  founded  up- 
on the  equitable  presumption  that,  where  the 
vendor  has  parted  with  bis  title  and  taken 
DO  security  for  the  payment  of  the  purchase 
money,  the  parties  intended  that  the  prop- 
erty itself  should  remain  as  a  privilege  for 
the  payment  of  the  purchase  price  of  the 
land.  The  lien  thus  created  by  implication 
is  not  a  specific  absolute  charge  upon  the 
property.  It  is  personal  to  the  vendor,  and 
does  not  pass  by  a  transfer  of  his  claim  for 
the  purchase  money.  The  latter  is  improp- 
erly designated  as  a  '•vendor's  lien."  Where 
the  vendor  holds  the  legal  title  under  an  un- 
executed contract  for  the  conveyance  of  land 
upon  the  payment  of  the  purchase  money, 
the  transaction  shows  upon  its  face  that  he 
holds  it  as  security.  Gessner  v.  Palmateer, 
26  Pac.  789,  790,  89  Cal.  89,  13  L.  R.  A.  187. 

A  vendor's  lien  is  not  the  result  of  any 
agreement  or  any  intention  of  the  vendor 
and  vendee,  but  is  a  simple  equity  raised  by 
courts  for  the  benefit  of  vendors  of  real  es- 
tate. It  is  a  privilege  purely  personal,  and 
cannot  exist  in  favor  of  any  but  the  vendor. 
Claiborne  v.  Castle,  82  Paa  807,  808,  98  CaL 
80. 

A  vendor's  lien  is  not  recognized  by  our 
statutes.  It  is  a  creature  of  the  courts  of 
equity.  It  does  not  grow  out  of  any  agree- 
ment but  is  created  In  equity  without  an  ex- 
press agreement  of  the  parties.  It  is  an 
implied  agreement  existing  betweoi  the  ven- 
dor and  vendee  that  the  former  shall  hold  a 
lien  on  the  land  for  the  payment  of  the  pur- 
chase money.  Blomstrom  v.  Dux,  61  N.  E 
755,  757,  175  111.  435. 

A  vendor's  lien  is  a  mere  creature  of 
equity.  It  rests  upon  the  principle  that 
when  one  gets  the  estate  of  another  he  ought 
not  to  keep  it  without  paying  the  considera- 
tion.   Chilton  V.  Bralden'B  Adm'x,  87  U.  S.  (2    the  consideration.    This  lien  of  the  vendor 


Black)  458,  17  L.  Ed.  304;  SUde  A  Spur 
Gold  Mines  v.  Seymour,  153  U.  S.  509,  14 
Sup.  Ct  842,  38  L.  Ed.  802.  The  impUcd 
lien  will  not  be  enforced  when  it  would  oper- 
ate as  a  means  of  deception  or  in  preju- 
dice of  good  faith  of  those  affected  by  it 
Venner  v.  Farmers'  Loan  &  Trust  Co.,  90 
Fed.  348,  355,  S3  C.  a  A.  95. 

The  equitable  lien  of  a  vendor  of  land 
is  not  founded  on  matter  of  record,  nor  on 
expressed  contract  but  Is  merely  Implied 
from  the  presumed  intentions  of  the  parties. 
It  is  purely  a  creature  of  equity ;  but,  wheth- 
er it  be  regarded  as  a  natural  equity  or  a 
trust  its  very  nature  Implies  the  evidence 
in  the  vendor  of  a  title,  either  legal  or  equi- 
table, to  the  land  on  which  it  attaches ;  and 
hence  where  the  vendor  executes  only  a  bond 
to  make  title  on  the  payment  of  the  pur- 
chase money,  retaining  the  title  in  himself 
as  security  for  the  purchase  money,  no  lien 
exists.    Servis  v.  Beatty,  32  Miss.  62,  81. 

A  vendor's  lien  is  that  lien  which  ii  equi- 
ty is  implied  to  belong  to  a  vendor  for  the 
unpaid  purchase  price  of  land  sold  by  him, 
where  he  has  not  taken  any  other  lien  or  se- 
curity for  the  same  beyond  the  personal  obli- 
gation of  the  purchaser.  Such  lien  is  not 
the  result  of  any  agreement  between  vendor 
and  vendee,  but  is  simply  an  equity  raised 
by  the  courts  for  the  benefit  of  the  former. 
McKeown  v.  Collins,  38  Fla.  276,  21  South. 
103.  In  2  Warvelle  on  Vendors,  S  676,  it 
is  said  that,  a  vendor's  Uen  being  created 
by  inference  alone,  it  Is  in  effect  a  mere  eq- 
uity raised  and  administered  by  the  courts, 
by  whom  it  will  be  enforced  or  denied  be- 
tween parties  as  the  exigencies  of  each 
particular  case  may  seem  to  require.  John- 
son V.  McKlnnon  (Fla.)  84  South.  272,  275. 

A  vendor's  lien  is  the  lien  for  purchase 
money  of  land  remaining  unpaid.  "The  lien 
of  a  vendor  is  not  founded  on  arbitrary  prin- 
dples  that  require  a  rigid  construction.  It 
is  not  of  such  a  nature  as  should  induce  the 
court  to  lay  violent  hands  on  It  whenever 
a  plausible  pretext  can  be  found  for  so  do- 
ing. It  is  founded  on  principles  of  Justice, 
and  ought  therefore,  to  be  protected.  It 
originated  in  the  care  which  the  law  has  for 
the  preservation  of  equitable  rights.  It  was 
intended  to  prevent  one  man  from  enjoying 
the  property  of  another  without  considera- 
tion, and  therefore  it  applies  as  well  to  the 
representative  of  a  deceased  vendor  as  to  the 
vendor  himself.  It  is  in  the  nature  of  a 
mortgage  provided  by  the  benignity  of  the 
law  for  those  who  may  have  been  too  con- 
fiding." Tieman  v.  Beam,  2  Ohio  (2  Ham.) 
383,  388, 15  Am.  Dec  557. 

A  vendor's  lien  is  founded  in  natural  Jus- 
tice and  the  presumed  intent  of  the  parties  to 
the  contract.  Both  forbid  that  the  vendee 
shall  enjoy  the  property  without  payment  of 
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Is  a  kind  of  equitable  mortgage,  inherent 
in  tbe  contract  of  sale,  and  qualifying  the 
ownership  of  the  vendee,  whether  that  own- 
ership he  legal  or  merely  equitable.  It  is 
paramount  to  the  right  of  the  vendee,  and 
of  all  succeeding  to  his  interest.  In  whole  or 
in  part,  by  operation  of  law.  In  equity  the 
vendee  is  not  the  owner  adversely  to  the 
lien  of  the  vendor,  but  is  treated  as  a  trustee 
for  him  until  payment  of  the  purchase 
money.  Wilson  v.  Davisson  (Ya.)  2  Bob. 
384,  403. 

As  an  estate  in  land* 

A  vendor's  lien  upon  land  is  not  an 
estate  in  the  land,  but  is  a  charge  or  right 
which  has  its  inception  only  on  bill  filed. 
The  lien  is  not  confined  to  a  legal  title  or 
title  in  fee.  It  applies  to  leaseholds,  and 
appears  to  be  received  as  to  all  recognized 
titles.  It  arises  in  favor  of  one  who  has 
merely  an  equitable  interest.  It  attaches  to 
a  pre-emption  claim  on  the  public  lauds. 
Shrimsher  v.  Newton,  64  8.  W.  534,  535,  8 
Ind.  T.  555  (citing  Stephens  v.  Shannon,  43 
Ark.  464;  Plerson  v.  David,  1  Iowa  [1  Clarke] 
23). 

As  arising  by  implication  of  law. 

A  vendor's  lien  is  one  arising  by  implica- 
tion of  law  between  a  vendor  and  vendee, 
and  not  by  contract  Lewis  v.  Shearer,  59  N. 
B.  580,  582,  189  111.  184. 

A  vendor's  lien  on  real  estate  for  the 
unpaid  purchase  price  is  created  by  implica- 
tion of  law.  But  when  a  lien  for  the  por^ 
chase  money  is  expressly  reserved  by  the 
vendor  in  his  deed  of  conveyance,  a  lien  is 
created  by  contract  It  is  a  contract  that 
the  land  shall  be  subject  to  a  lien  until  the 
purchase  money  is  paid,  and  is  really  a  mort- 
gage. Warford  v.  Hankins,  50  N.  B.  468, 
469,  150  Ind.  489  (citing  Bever  v.  Bever,  144 
Ind.  157,  162,  163,  41  N.  E.  944,  and  authori- 
ties cited). 

A  vendor's  lien  is  not  the  result  of  a  di- 
rect contract  therefor.  It  arises  by  implica- 
tion of  law  out  of  the  sale  of  land,  and 
exists  in  favor  of  the  grantor  against  the 
grantee  as  a  security  for  what  remains  of 
the  purchase  money  unpaid  and  otherwise 
unsecured.  If,  at  the  time  of  the  sale,  other 
security  is  given,  the  law  will  not  imply  a 
lien  on  the  land  sold.  Jones  v.  Rush,  57  8. 
W.  118,  120,  156  Mo.  864  (citing  Pom.  Eq. 
Jur.  1250,  1252). 

A  vendor's  lien  is  that  lien  which  In  equi- 
ty is  implied  to  belong  to  a  vendor  for  the 
unpaid  purchase  price  of  land  sold  by  him, 
where  he  has  not  taken  any  other  lien  or 
security  for  the  same  beyond  the  personal 
obligation  of  the  purchaser.  Such  lands  are 
the  creatures  of  equity,  and  not  by  contract 
of  the  parties.  A  lien  created  by  express 
written  contract  between  the  vendor  and 


vendee  is  not  a  vendor's  lien,  but  is  a  secu- 
rity more  in  the  nature  of  a  mortgage.  The 
lien  of  the  vendor  on  lands  for  the  purchase 
money  is  lost  in  all  cases  where  any  security 
is  taken  on  the  land  or  otherwise  for  the 
whole  or  a  part  of  the  purchase  money,  un- 
less there  is  an  express  agreement  to  the 
contrary.  That  the  additional  security  so 
taken  should  prove  unavailing  does  not  affect 
the  question.  The  lien  is  waived  by  the 
taking  of  the  security  because  it  shows  the 
intention  of  the  vendor  not  to  rely  upon  his 
implied  equitable  Uen.  McKeown  v.  Ool- 
lins,  21  South.  103,  106,  38  FU.  276. 

Other  liens  distinsvisked. 

The  artisan  or  innkeeper  acquires  his 
lien  by  having  and  retaining  goods  in  his 
possession.  When  his  possession  is  gone,  his 
lien  is  gone,  and  the  owner's  right  of  pos- 
session Instantly  reverts  to  him.  The  ven- 
dor's lien  is  not  a  right  that  he  acquires,  but 
a  right  which  he  retains;  the  vendee  never 
having  had  either  possession  or  right  of  pos- 
session in  default  of  payment  in  tenure.  It 
is  in  the  nature  of  an  undisposed  right  In 
and  to  the  property  sold  to  the  defaulting 
vendee.  An  unpaid  vendor  with  the  goods 
in  bis  possession  has  more  than  a  mere  lien 
on  it  He  has  a  special  property  analogous 
to  that  of  a  pawnee.  Arnold  v.  Carpenter,  18 
Atl.  174,  175,  16  B.  I.  660,  5  L.  R.  A.  357. 

It  is  characteristic  of  a  vendor's  lien, 
as  distinguished  from  a  contract  lien,  that 
it  arises  on  a  transfer  of  title.  It  is  the  doc- 
trine of  equitable  jurisprudence  which  says 
that  land  which  is  immovable  is  the  best 
security  for  its  own  price,  and  that  title 
thereto  should  therefore  pass  subject  to  the 
equitable  burden  of  such  security.  Slide  & 
Spur  Gold  Mines  v.  Seymour,  14  Sup.  Ct 
842,  845,  153  U.  S.  509,  38  L.  Ed.  802. 


VENDITIONI  EXPONAS. 

Venditioni  exponas  is  a  writ  of  execu- 
tion directed  to  the  sheriff  to  sell  goods  and 
chattels,  and,  in  some  states,  lands  which 
he  has  taken  in  execution  by  virtue  of  a  fieri 
facias.  Borden  v.  Tillman,  39  Tex.  262,  273 
(citing  Lockridge  v.  Baldwin,  20  Tex.  906,  70 
Am.  Dec  385);  Hastings  v.  Bryant,  115  HL 
69,  75,  3  N.  B.  507.  The  object  of  this  writ 
so  far  as  it  regards  personal  property,  is 
to  force  the  sheriff  to  sell  when  he  has  re- 
turned a  levy  unsold  for  want  of  buyers, 
and  to  bring  him  into  contempt  for  not 
selling  it  He  cannot  therefore,  again  re- 
turn "Not  sold  for  want  of  buyers."  Ritchie 
V.  Hlgginbotham,  26  Kan.  645,  648  (citing 
Herman  on  Executions). 

A  venditioni  exponas  is  in  its  nature  and 
operation,  as  to  the  property  on  which  the 
levy  may  have  been  made,  an  alias  execu- 
tion; It  merely  commands  and  authorizes,  as 
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to  real  estate,  the  completion  of  the  esecn- 
tlon  already  begun.  Beebe  y.  United  States, 
16  Sup.  Ot  5S2,  635,  161  U.  &  lOi,  40  li.  Ed. 
636L 

A  writ  of  yendltlonl  exponas  Is  undoubt- 
edly a  writ  of  executl<Mi.  It  was  so  denomi- 
nated In  E^ane  ▼.  McCown,  65  Mo.  196,  and 
In  Wood  T.  Augustine,  61  Mo.  46.  In  Webb 
T.  Armstrong,  24  Tenn.  (5  Humph.)  879,  It 
was  held  that  a  writ  of  venditioni  exponas 
was  an  execution,  within  the  meaning  of 
the  statute  authorising  motions  against  sher^ 
UTs  for  failure  to  return  executions.  It  is 
an  execution  or  writ  to  satisfy  the  judgment 
on  bebalf  of  the  plaintiff.  Hicks  t.  Ellis,  65 
Mo.  176,  186. 

VENIRE. 

See  "Open  Venire";  "Special  Venli^** 

The  word  '^venire,"  Latin,  the  Inflnitiye 
of  **yenlo,"  "to  come,"  is  of  not  very  well- 
defined  legal  meaning.  Its  practical  signlfi- 
caUon  is  a  writ  directed  to  the  sheriff,  com- 
manding him  to  cause  to  come  from  the  body 
of  the  county  a  certain  number  of  qualified 
citizens  to  act  as  Jurors.  Bouy.  Diet;  Wor- 
cest  Diet  According  to  this  definition  it  Is 
the  writ  directed  to  the  sheriff,  and  not  the 
body  of  names  which  constitutes  the  yenire, 
though  sometimes  popularly  used  In  the 
latter  sense.  Posey  y.  State,  73  Ala.  490, 
403. 

Bey.  St  c.  185^  §  10,  requires  the  clerk 
of  the  courts  to  issue  yenires  in  due  form  for 
the  purpose  of  summoning  grand  Jurors. 
The  yenire  so  required  is  a  Judicial  writ,  and 
to  be  in  due  form  must  bear  the  seal  of  the 
court  from  which  It  issues.  Persons  select- 
ed as  grand  Jurors  under  a  yenire  without 
the  seal  have  no  authority  to  act  as  grand 
Jurors,  though  impaneled  and  sworn  in  court 
without  objection,  and  therefore  all  Indict- 
ments found  by  them  may  be  quashed  on 
motion.    State  y.  Lightbody,  38  Me.  200,  201. 

VEHIRE  FA0IA8  DE  NOVO. 

See  "Motion  for  Venire  de  Noyo.'^ 

**A  yenire  facias  de  novo,  conmionly 
termed  a  'venire  de  novo,'  is  a  second  writ  of 
yenire  to  summon  another  Jury  for  another 
trial.  This  is  the  old  common-law  mode  of 
proceeding  to  a  second  trial,  and  differs  from 
the  granting  of  a  new  trial  in  this:  the  ve- 
nire de  novo  Is  awarded  for  some  defect  ap- 
pearing upon  the  face  of  the  record;  a  new 
trial  is  granted  for  some  matter  extrinsic 
to  the  record.  Again,  a  venire  facias  de 
novo  and  a  new  trial  are  very  different 
things,  though  alike  In  some  points.  They 
agree  in  this:  that  a  new  trial  takes  place 
in  both,  and  that  the  court  may  or  may  not 
grant  either.  They  differ  in  this:  that  the 
venire  facias  is  the  ancient  proceeding  of  the 
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common  law;  the  new  trial  a  modam  Inven- 
tion to  mitigate  the  severity  of  the  proceed- 
ing by  attaint  The  most  material  differ- 
ence between  them  is  that  a  yenire  de  novo 
must  be  granted  upon  matters  appearing  up- 
on the  record,  but  a  new  trial  may  be  grant- 
ed upon  things  out  of  it,  as  If  the  verdict 
be  contrary  to  the  evidence,  or  the  Judge 
has  giyen  wrong  Instruction.  2  Graham, 
New  Trials,  36,  3a  A  venire  de  novo  is 
granted  when  the  verdict,  whether  general 
or  special,  is  imperfect  by  reason  of  some 
uncertainty  or  ambiguity,  or  by  finding  less 
than  the  whole  matter  put  in  issue,  or  by 
any  error  in  assessing  damages."  Bosseker 
y.  Cramer,  18  Ind.  44,  46  (quoting  2  Tldd,  Pr. 
922). 

In  Alabama  It  Is  said  that  a  ''venire  fa- 
das  de  novo"  means,  according  to  the  prac- 
tice in  that  state,  nothing  more  than  sub- 
mitting the  case  to  another  Jury  for  trial. 
Sewall  v.  GUdden,  1  Ala.  52,  5a 

A  yenire  de  novo  is  granted  when  the 
verdict,  whether  general  or  special,  is  Im- 
perfect by  reason  of  some  uncertainty  or 
ambiguity,  or  by  finding  less  than  the  whole 
matter  put  in  issue,  or  by  not  assessing  the 
damages.  Maxwell  v.  Wright,  67  N.  B.  267, 
160  Ind.  615  (citing  Bosseker  v.  Oramer,  IS 
Ind.  44). 

"Strictly  speaking,  the  term  'venire  de 
novo'  is  only  applicable  when  applied  to  a 
verdict,  but,  as  there  is  such  a  close  sim- 
ilarity  between    verdict   by   the  Jury    and 
;  findings  by  the  court  the  term  as  well  as 
I  the  motion  1b  applied  to  both.    •    •    •  f  A 
!  motion  for  a  venire  de  novo  can  only  be  en- 
j  tertained  when  the  verdict  or  finding  Is  so 
I  defective,  uncertain,  or  ambiguous  that  no 
i  Judgment  can  be  rendered  on  it'*   IWater- 
j  bury  v.  Miller,  41  N.  B.  383,  386.  l3  Ind. 
I  App.  107. 

In  Indiana  It  is  said  that  the  office  of 
a  motion  for  a  venire  de  novo,  under  tbe 
practice  In  that  state,  was  to  test  the  suffl- 
deucy  of  the  special  finding  to  sustain  the 
conclusions  of  law  or  of  the  special  verdict 
to  support  a  Judgment,  and  to  determine 
whether  the  findings  are  within  the  issues. 
Sheeks  v.  State,  60  N.  B.  142,  143,  156  Ind. 
508. 

A  venire  de  novo  is  only  proper  when 
there  is  some  defect  in  the  verdict  of  the 
Jury  or  finding  of  the  court,  and  is  not  al- 
lowable on  the  ground  that  the  trial  court 
allowed  plaintiff  to  amend  his  complaint  to 
conform  to  the  evidence,  or  refused  to  di- 
rect  the  Jury  to  find  a  special  verdict  Sand- 
ford  Tool  &  Fork  Ck>.  v.  Mullen,  1  Ind.  App. 
204.  206,  27  N.  B.  44a 

VENIBE  FACIAS  JUDIOATIONIS. 

"Venire  facias  Judicationis  is  the  writ  by 
which  the  sheriff  causes  to  come  from  the 


VBNOM 


7292 


VERACITY 


body  of  hlfl  county  a  certain  number  of  qual- 
ified citizena  who  are  to  act  as  Jurors  in  the 
court'*  Dunah  y.  State,  44  Mlaa.  788^  706 
(quoting  Steph.  PL  104>. 

VENOM. 

Venom  Is  something  applied  externally 
or  discharged  from  animals,  as  by  the  bite 
or  sting  of  serpents,  scorpions,  etc.  Prefer- 
red Mut  Ace.  Ass*n  y.  Beidelman  (Pa.)  1 
Monag.  481,  482. 


VENTE  A  REMERE. 

"Vente  ft  r6m6r6"  Ui  defined  to  be  ""an 
agreement  or  paction  by  which  the  yendor 
reaerves  to  himself  the  power  of  taking 
back  the  thing  sold  by  returning  the  price 
paid  for  it"  Civ:  Code  La.  art  245 ;  Livinge- 
ton  y.  Story,  36  U.  &  (U  Pet)  351,  387,  9  L. 
Ed.  746. 


VENUE. 

The  word  ''yenue"  la  defined  to  mean  a 
neighboring  place;  the  place  from  which  a 
jury  are  to  come  for  the  trial  of  cases. 
The  word  was  used  as  synonymous  with 
"place  of  trial"  by  all  legal  writers  both  in 
England  and  in  this  state  up  to  1847.  The 
venue  in  a  complaint  Is  to  be  fixed,  Irre- 
spective  of  convenience  of  witnesses,  where 
some  or  one  of  the  parties  resides.  If  either 
reside  in  the  stat^  and  a  change  of  the  place 
of  trial  for  the  convenience  of  witnesses  is 
properly  made  when  the  venue  has  been  fixed 
in  the  proper  county.  Moore  y.  Gardner  (N. 
Y.)  5  How.  Praa  24a 
I 

The  word  'Wenue,**  as  used  in  the  stat- 
ute prior  to  the  Ck>de,  was  well  adapted  to 
designate  the  county  where  the  action  was 
to  be  tried.  Its  meaning  was  wel^  under- 
stood. No  other  single  word  can  be  made 
to  express  the  same  thing,  and  I  never  could 
understand  why  it  should  have  been  so  care- 
fully excluded  from  the  diction  of  the  Code. 
It  is  declared  that  motions  must  be  made 
within  the  district  in  which  the  action  Is 
triable,  or  else  in  a  county  adjoining  the 
county  in  which  the  action  is  triable,  etc. 
Bangs  y.  Selden  (N.  Y.)  13  How.  Prac.  874, 
377. 

The  venue  of  a  case  is  the  county  or 
district  in  which  an  action  is  brought  for 
trial,  and  which  is  to  furnish  the  panel  of 
jurors;  and  to  change  the  venue  is  to  trans- 
fer the  cause  for  trial  to  another  county. 
Armstrong  v.  Emmet,  41  S.  W.  87,  16  Tex. 
Civ.  App.  242. 

When  we  speak  of  "venue,"  we  mean  the 
county  or  lurisdictlon  in  which  the  acts 
are  alleged  to  have  occurred,  and  from  which 


the  jury  are  to  come  to  try  the  Issue.  Ko- 
nold  V.  Rio  Grande  W.  Ry.  Co.,  51  Pac  2S6, 
257,  16  Utah,  151. 

The  term  ''venue"  means,  primarily,  the 
county  in  whose  clerk's  office  the  proceed- 
ings in  a  cause  are  conducted.  The  venue 
may  be  in  one  county,  and  the  place  of  trial 
in  another.  A  change  of  venue  is  a  change 
of  the  county  where  the  proceedings  are  to 
be  had.  Barnard  v.  Wheeler  (N.  Y.)  8  How. 
Prac.  71,  72. 

In  legal  phraseology,  "venue**  means  the 
county  where  a  cause  is  to  be  tried,  and  orig- 
inally a  venue  was  employed  to  indicate  the 
county  from  which  the  jury  was  to  come. 
Sullivan  v.  Hall,  48  N.  W.  646,  647,  86  Mich. 
7,  13  li.  B.  A.  556. 

The  word  "venue,"  aa  used  in  the  Oon- 
sUtution,  prohibiting  the  Legislature  from 
passing  local  or  special  laws  providing  for 
changing  the  venue  in  civil  or  criminal  cases, 
means  the  county  wherein  the  action  is 
brought  and  the  jury  are  to  be  obtained. 
Act  1869,  providing  for  the  transfer  of  cer- 
tain records  and  suits  from  the  county  seat 
of  Lander  county  to  the  county  seat  of 
White  county,  created  out  of  a  portion  of 
the  county  of  Lander,  does  not  provide  for 
changing  the  venue  in  any  case,  even  if  the 
act  directs  that  suits  relating  to  property  in 
the  new  county  are  to  be  tried  in  the  new 
county.  State  v.  McKlnney,  5  Ney.  194, 
198. 

The  venue  at  common  law  regulates  the 
process  of  summoning  a  jury,  who  anciently 
were  always  returned  from  the  vicinage; 
but  It  was  held  in  Massadiusetts  that  ven- 
ues are  of  no  use.  In  the  early  days  of  the 
law  they  were  not  averred,  and  it  is  held 
that  a  declaration  without  a  venue,  or  with 
a  wrong  one,  is  bad  in  form,  when  specially 
demurred  to,  for  no  other  reason  but  because 
of  long  usage.  Briggs  t.  Nantucket  Bank, 
5  Mass.  94,  9a 


VERACITY. 

"According  to  the  best  lexicographers 
of  our  language,  at  least  in  this  country,  the 
words  truth,*  'veracity,'  and  'honesty*  are 
almost  synonymous,  very  nearly  the  same 
definitions  being  given  to  each  of  the  words. 
Truth  is  so  nearly  allied  to  honesty  and 
moral  soundness,  it  seems  to  us,  that,  where 
a  witness  has  testified  in  chief  that  the  repu- 
tation of  a  person  for  truth  and  veracity  is 
good,  it  is  competent  to  ask  him  on  cross- 
examination  if  he  has  not  heard  of  a  cer- 
tain matter  which  would  seriously  affect  the 
reputation  of  the  party  for  honesty  and  mor- 
al soundoess,  as  being  necessarily  inconals- 
tent  and  at  variance  with  the  reputation  he 
has  given  the  party.**  Wachstetter  v.  State, 
99  Ind.  290,  297,  50  Am.  Bep.  94. 
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VERBAL 

"Parol;  by  word  of  mouth;  as  rerbal 
agreement,  or  verbal  eyldence."  Black,  Law 
Diet 


VTSRBATi  OONTRAOT, 

^bere  is  no  difference  between  the  char- 
acter of  a  written  and  yerbal  contract;  the 
only  difference  being  that  In  the  one  case  the 
evidence  of  the  terms  of  the  contract  la  In 
writing,  while  in  the  other  it  la  not"  Mna- 
groye  ▼.  City  of  Jackson,  59  Miss.  890,  892L 

VEBBAI.  PBO0E88. 

••A  verbal  process  is  a  trne  relation  in 
writing  in  due  form  of  law  of  what  has  been 
done  and  said  verbally  in  the  presence  of 
a  public  officer,  and  what  he  himself  does 
on  the  occasion."  Hall  v.  Hall,  11  Ter.  S26^ 
689  (quoting  2  Bonv.  800). 


VERDICT. 

See  "Adverse  VerdlcT;  "Chance  Ver^ 
diet";  "Gambling  Verdict";  "General 
Verdlcr;  "Partial  Verdict";  "Privy 
Verdict";  "Quotient  Verdict";  "Sep- 
arate G^eneral  Verdict";  "Special  Ver- 
dict"; "True  Verdict" 

''A  verdict  la  the  answer  of  a  jury  given 
to  the  court  concerning  the  matters  of  fact 
committed  to  them  for  trial."  Davis  v.  Del- 
aware Tp.,  41  N.  J.  Law  (12  Vroom)  55,  56; 
Wlthee  V.  Rowe,  45  Me.  571,  586;  Shaw  v. 
State,  2  Tex.  App.  487,  491;  Morton  v.  State^ 
8  Tez.  App.  510,  513. 

A  "verdict"  may  be  deilned  to  be  the  an- 
swer of  the  jury  to  the  questions  of  fact 
contained  in  the  issae  formed  by  the  plead- 
ings of  the  parties.  Day  v.  Webb,  28  Conn. 
140,  144. 

A  verdict  is  a  decision  of  an  issue  by  a 
jary.  Froman  v.  Patterson,  10  Mont  107, 
113,  24  Pac.  602. 

A  verdict  is  the  ascertained  truth  to 
which  effect  is  given  by  the  judgment  of 
the  court  Vaughan  v.  Cade  (S.  a)  2  Rich, 
liaw,  49,  62. 

A  verdict  is  a  declaration  of  the  truth 
as  to  the  matters  of  fact  submitted  to  the 
jury.  Shenners  v.  West  Side  St  Ry.  Co., 
78  Wis.  382,  387,  47  N.  W.  622,  623;  Mc- 
Bean  v.  State,  88  Wis.  206,  211«  58  N.  W. 
487. 

A  verdict  Is  the  compound  result  of  the 
legal  instructions  given  to  the  jury  by  the 
court;  and  of  their  findings  of  fact  applied 
to  the  legal  principles  laid  down  for  their 
guidance.  Bonham  v.  Bishop,  28  S.  0.  96, 
105. 


A  verdict  is  a  declaration  by  a  Jury  of 
their  decision  of  the  issues  submitted  to 
them  in  the  case,  and  it  must  be  in  writing 
and  concurred  in  by  each  member  of  the 
jury.    Code  Cr.  Proc  Tex.  1895,  art  743. 

A  verdict  Is  the  conclusion  of  a  jury  on 
controverted  questions  of  fact  It  is  a  con- 
clusion of  fact,  and  not  of  law.  United 
States  v.  O'Neal  (U.  S.)  10  App.  Cas.  205, 
23a 

A  verdict  is  defined  in  Rap.  &  L.  Law 
Diet  to  be  "the  opinion  of  a  jury,  or  a  judge 
sitting  as  a  jury,  on  a  question  of  fact" 
After  a  case  is  decided,  propositions  cannot 
be  held  or  refused  In  the  decision  of  the 
case.  Propositions  of  law,  to  be  held  or  re- 
fused by  a  court  sitting  as  a  jury,  must  be 
presented  before  verdict  Carlyle  Water, 
Light  &  Power  Co.  v.  City  of  Carlyle,  31  111. 
App.  825,  338. 

A  rightful  verdict  is  the  answer  of  the 
jury,  given  to  the  court  concerning  the  ques- 
tions of  fact  committed  to  their  trial  and 
examination.  Whatever  they  find  beyond 
this  is  inoperative  and  immaterial,  and  must 
be  rejected.  In  a  proceeding  by  attachment 
when  an  Interplea  has  been  filed,  the  only 
issue  submitted  to  the  jury  is  as  to  the  title 
of  the  property  levied  on.  The  jury  have 
no  right  then  to  assess  the  value  of  the  prop- 
erty, or  damages  for  its  detention  or  destruc- 
tion.   McLean  v.  Douglass,  28  N.  C.  233,  235. 

A  verdict  is  the  unanimous  decision 
made  by  the  jury  and  reported  to  the  court 
on  the  matters  lawfully  submitted  to  them 
in  the  course  of  the  trial  of  a  cause.  Hawley 
V.  Barker,  5  Colo.  118,  120;  Smith  v.  Paul, 
45  S.  E.  348,  349,  133  N.  C.  66;  Simmons 
V.  Hamilton,  56  Cal.  493,  495.  It  should  be 
the  result  of  sound  judgment  dispassionate 
consideration,  and  conscientious  reflection. 
Williams  v.  Pressler,  65  Pac.  934, 11  Okl.  122. 
It  is  a  very  important  act  It  is  the  culmina- 
tion of  the  trial,  and  embodies  the  conclu- 
sions of  the  jury  on  the  questions  of  fact 
litigated  on  the  trial.  It  can  only  be  deliv- 
ered to  a  court  legally  constituted  to  re- 
ceive it  French  v.  Merrill,  50  N.  Y.  Supp. 
776,  777,  27  App.  Div.  612. 

A  verdict  is  supposed  to  be,  and  ought 
to  be,  a  deliberate  conclusion  of  the  mind  of 
each  and  every  juror,  when  uninfluenced  and 
unprejudiced  by  the  opinions  or  knowledge 
outside  the  jury.  Campbell  v.  Chase  Granite 
Co.,  42  Atl.  228,  229,  92  Me.  90. 

The  general  rule  is  that  the  verdict 
must  comprehend  the  whole  issue  or  issues 
submitted  to  the  jury  in  the  particular  cause; 
otherwise  the  judgment  on  It  may  be  re- 
versed. Patterson  v.  United  States,  15  IT.  S. 
(2  Wheat)  225,  4  L.  Ed.  224.  In  subservience 
to  this  rule,  however,  It  has  been  held  that 
though  the  verdict  may  not  be  expressed 
formally  and  pimctually  in  the  words  of  the 
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issue,  yet  If  tbe  point  in  Issue  can  be  con- 
cluded from  the  finding  of  the  Jury,  the  court 
will  work  the  rerdlct  into  form  and  make  It 
serra  Middleton  ▼.  Qulgley,  12  N.  J.  Law 
(7  Halst)  362,  854. 

Within  the  provisions  of  St  Mont  1879, 
I  408,  providing  that  an  exception  to  the 
decision  or  a  verdict  on  the  ground  that 
it  is  not  supported  by  the  evidence  cannot 
be  reviewed  on  appeal  unless,  etc.,  the  ver- 
dict or  decision  referred  to  relates  exclusive- 
ly to  findings  alleged  to  be  erroneous  for 
want  of  sufficient  support  In  the  evidence. 
Klelnschmidt  v.  McAndrews,  6  Sup.  Ct  761, 
763»  317  U.  8.  282,  29  L.  Ed.  005. 

The  exact  meaning  of  the  word  '*ver- 
^ct"  is  "a  true  saying."  Anthony  y.  An- 
thony, 29  S.  B.  923,  103  6a.  250. 

A  verdict  is  the  act  of  the  Jury,  and  can- 
not be  aided  either  by  intendment  or  a  ref- 
erence to  extrinsic  facta.  Sewall  v.  Glidden, 
1  Ala.  52,  58. 

A  verdict  must  be  pronounced  by  open 
voice  in  open  court  and  a  verdict  written 
down  and  delivered  in  writing  to  the  Justice 
la  improper.  Johnson  y.  Depuy,  2  N.  J.  Law 
(1  Penning.)  165. 

Conolvstyeness. 

A  verdict  concludes  the  parties  as  to  the 
facts  of  the  case,  whereas  a  new  trial  mere- 
ly places  them  together  as  they  stood  orig- 
inally, with  the  right  of  further  investigation, 
and  the  opportunity  of  having  any  errors 
corrected  by  the  second  trial.  A  verdict  set- 
tles the  facts,  and  is  final;  a  new  trial  opens 
the  issue  without  prejudice.  The  first  be- 
longs to  the  Jury;  the  second  is  under  the 
control  of  the  court  Altee  v.  South  Carolina 
By.  Ck).,  21  8.  0.  550,  558. 

A  verdict  is  no  precedent  and  settles 
nothing  but  the  immediate  controversy  to 
which  it  relates.  McGinnis  v.  Canada  South- 
em  Bridge  Co.,  49  Mich.  466,  472,  13  N.  W. 
819. 

As  affeoting  debt* 

A  verdict  does  not  annihilate  or  extin- 
guish a  debt  or  change  the  nature  of  it  or 
the  rule  of  law.  It  only  amounts  to  a  con- 
clusive evidence  of  the  debt  so  that  the 
creditor  has  the  same  right  to  set  it  off  after 
the  verdict  as  he  had  before.  And  where 
the  creditor  is  sued  by  the  debtor  after  a 
verdict  for  the  debt  has  been  obtained,  the 
creditor  may  set  up  the  debt  as  a  set-off,  as 
he  could  have  done  had  no  suit  been  brought 
thereon.    Bell  v.  Cowgell  (Pa.)  1  Ashm.  7,  9. 

As  the  eonenrrenee  of  individual  Jnds- 
ments. 

''A  verdict  is  the  expression  of  the  con- 
currence of  individual  Judgments,  rather  than 
the  product  of  mixed  thoughts.    It  is  not  the 


theory  of  Jury  trials  that  the  individual  con- 
clusions shall  be  added  up,  and  the  sum  di- 
vided by  12,  and  the  quotient  declared  tbe 
verdict  ^  ^  «  Before  the  state  can  de- 
mand the  conviction  and  punishment  of  an 
alleged  criminal,  the  12  Jurors  should  each 
be  led  from  the  testimony  to  a  clear  con- 
viction of  his  guilt"  State  y.  Ivanhoe,  57 
Pac.  317,  320,  35  Or.  150. 

As  deoisioa  of  a  Jnry. 

The  word  "verdict"  hss  a  well-defined 
signification  In  law.  It  means  the  decision 
of  a  Jury,  and  it  never  means  the  decision  oC 
a  court  or  a  referee  or  a  commissioner.  In 
common  language  the  word  "verdict"  is  some- 
times used  In  a  more  extended  sense,  but  in 
law  is  always  used  to  mean  a  decision  of  the 
Jury;  and,  when  used  in  a  statute,  it  must 
be  supposed  that  the  Legislature  intended  to 
use  the  word  as  It  is  used  in  law.  Kemer  v. 
PeUgo,  25  Kan.  652,  656. 

Although  the  word  ''veidict"  in  a  philo- 
logical sense,  embraces  the  idea  of  the 
finding  of  a  referee  as  well  as  of  a  Jury  upon 
the  question  of  fact  submitted,  yet  as  used 
in  the  Code  of  New  York,  and  in  a  legal  sense 
generally,  it  Is  understood  to  be  the  determi- 
nation of  a  Jury  upon  the  matters  of  fact  in 
issue  in  a  cause  upon  the  evidence.  Otis 
y.  Spencer  (N.  Y.)  8  How.  Prac.  172, 178. 

None  but  a  Jury  can  render  a  verdict 
The  finding  of  a  court  can  only  be  expressed 
by  an  order  or  Judgment  Bearce  y.  Bowker, 
115  Mass.  129. 

As  a  determinatiim  Biade  out  of  oonrt. 

A  verdict  of  the  Jury  Is  commonly  spoken 
of  and  regarded  as  a  determination  made  out 
of  court  and  reported  to  the  court  and  it 
would  be  a  peculiar,  if  not  an  unprecedented, 
definition  to  describe  the  verdict  of  the  Jury 
as  a  determination  in  a  trial  court  Henavle 
V.  New  York  Cent  &  H.  B.  B.  Co.,  48  N.  B. 
525,  527,  154  N.  Y.  27a 

Findings  of  f  aot. 

The  word  "verdict"  includes  not  only  the 
verdict  of  the  Jury,  but  also  the  finding,  upon 
the  facts,  of  a  Judge,  or  of  a  referee  appoint- 
ed to  determine  the  issues  in  a  cause.  Comp. 
Laws  S.  D.  S  5080;  Lone  Tree  Ditch  Co.  v. 
Rapid  City  Electric  &  Gas  Light  Co.  (S.  D.) 
93  N.  W.  650;  Rev.  St  Okl.  1903,  S  2804; 
Rev.  Codes  N.  D.  1899,  8  5131;  Civ.  Code  a 
D.  1903,  S  2465. 

The  word  "verdict"  as  it  is  used  In  law, 
is  not  applicable  to  the  findings  of  fact  by 
the  Jury.  McCullagh  v.  Allen,  10  Kan.  150, 
154. 

As  eitl&er  general  or  special* 

"A  verdict  is  the  finding  of  the  facts  of 
a  case  by  the  Jury.  It  may  be  either  general 
or  spedaL    In  either  case  it  is  the  response 
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of  tbe  jury  to  the  iBsnes  of  fact  sabmitted 
to  tbem  by  the  court  To  ascertain,  then, 
the  Intent  and  meaning  of  a  verdict,  we  must 
look  back  to  the  Issues  submitted."  Bason 
y.  Miller,  15  8.  G.  194,  202. 

"Pennington  Small  Causes,  177,  178» 
when  speaking  of  verdicts,  sajs:  'A  verdict 
should  always  be  positive  and  general,  and 
not  conditional  or  special.  A  conditional 
verdict,  or  a  special  one,  or  one  in  the  form 
of  an  award,  would  be  erroneous.'  I  am 
persuaded,  however,  that  such  an  opinion  is, 
as  to  special  verdicts,  hasty  and  inaccurate. 
The  right  of  Juries  to  find  special  verdicts 
has  existed  in  England  since  the  passage  of 
St  Westm.  II,  IS  Edw.  I,  c.  30,  S  2,  and  In 
this  state  since  the  first  establishment  of  our 
Judicial  department"  Springer  v.  Reeves,  4 
N.  J.  Law  (1  Southard)  207. 

JvdcnoBt  distlBsmished. 

Under  the  statute  providing  that  a  mo- 
tion to  discbarge  an  order  of  arrest  may  be 
made  before  Judgment,  a  motion  made  after 
verdict,  and  before  the  Judgment  la  entered* 
is  made  in  time.  A  verdict  Is  not  a  Judg* 
ment  A  verdict  may  be  had,  and  yet  no 
Judgment  be  entered  upon  it  The  Judgment 
Is  that  final  determination  from  which  an 
appeal  may  be  taken,  and  which  Is  evidenced 
by  the  former  entry  by  the  clerk  of  the 
court  Fuentes  v.  Mayorga  (N.  Y.)  7  Daly, 
103,  104. 

A  statute  granting  a  new  trial  in  cases 
where  the  ••verdict  or  other  decision"  la 
against  law  refers  to  the  issue  of  facts  ten- 
dered by  the  pleadings,  and  does  not  refer 
to  the  Judgment;  and  hence  that  the  Judg- 
ment Is  against  law  would  not  be  ground  for 
a  new  trial.  Froman  v.  Patterson,  24  Pac. 
602,  694,  10  Mont  107. 

Nonsiiit. 

Under  6  Geo.  lY,  c.  50,  providing  that  the 
party  who  shall  apply  for  a  Jury  shall  pay 
the  costs  thereof  unless  the  Judge  before 
whom  the  cause  Is  tried  shall,  ••Immediately 
after  verdict"  certify,  etc.,  the  word  "ver- 
dict" does  not  Include  a  nonsuit  directed 
agalDSt  plaintiff  on  his  opening,  so  as  to 
entitle  defendant  to  the  costs  of  a  Jury  pre- 
viously applied  for  by  him.  Wood  v.  Grim- 
wood,  10  Bam.  &  G.  689. 

As  «li]fter  yuUio  or  pHvato. 

A  verdict,  according  to  the  common  law, 
was  either  privy  or  public  Willard  v.  Shaf- 
fer (Pa.)  6  Phila.  520. 

A  verdict  is  either  privy  or  public,  and  a 
privy  verdict  is  where  the  Judge  has  left  or  ad- 
journed the  court  and  the  Jury,  being  agreed, 
in  order  to  be  delivered  from  their  confine- 
ment obtain  leave  to  give  their  verdict  privily 
to  the  Judge  out  of  court  Such  a  verdict  Is 
of  no  force  unless  afterwards  aflOrmed  by  a 


public  verdict  given  opoily  in  court,  whereat 
the  Jury  may  vary  from  the  privy  verdict; 
so  that  a  privy  verdict  is  Indeed  a  mere  nul- 
lity; and  it  is  held  that  a  sealed  verdict  par- 
takes of  all  the  characteristics  of  a  privy 
verdict  and  Is  no  verdict  in  itself,  but  must 
be  afiBlrmed  by  the  Jury  in  open  court  Young 
v;  Seymour,  4  Neb.  86,  88. 

The  only  effectual  verdict  is  a  public  ver- 
dict, in  which  the  Jury  openly  declare  they 
have  found  the  issue  for  the  plaintiff  or  for 
the  defendant  Withee  v.  Rowe,  45  Me.  571, 
586. 

As  a  reoord* 

See  ••Record.'* 

As  affeoied  by  separatloii  of  jury. 

The  separation  of  a  Jury  before  bringing 
in  their  verdict  in  a  capital  case  does  not 
per  se  render  the  verdict  void,  but  it  will 
be  set  aside  or  not,  according  to  the  circum- 
stances.   Davis  V.  State,  8  Tez.  App.  91, 101. 

As  requlriag  slsiilng. 

Signing  is  not  a  requisite  to  the  validity 
of  a  verdict  Morton  v.  State,  8  Tex.  App. 
510,  513  (citing  Commonwealth  v.  RIpperdon, 
16  Ky.  [Litt  Sel.  Cas.]  105;  Burton  v. 
Bondles,  2  Tex.  203). 

VERBICT  AGAINST  I<AW. 

See  ••Against  Law." 

VERIFICATION-VERIFY. 

See  ••Duly  Verifled." 

A  'Verification'*  is  an  affirmation  by  the 
party  making  the  pleading  that  he  is  pre- 
pared to  establish  the  truth  of  the  facts 
which  he  has  pleaded.  In  pleadings,  liter- 
ally, a  making  out  to  be  true.  The  old  for- 
mula was,  ••And  this  the  said  plaintiff  (or 
defendant)  is  ready  to  verify."  Harp  v. 
State,  26  a  W.  714,  715,  59  Ark.  113. 

Where  a  statute  requires  that  a  certain 
statement  be  verified  before  an  officer  au- 
thorized to  administer  oaths,  no  form  of  sol- 
emnities are  necessary,  other  than  the  sig- 
nature of  the  affiant  and  the  statement  of 
the  officer  that  the  affidavit  was  sworn  to 
before  him.  A  verification  does  not  mean 
an .  authentication  by  the  official  seal  of  the 
office.  Ashley  v.  Wright,  19  Ohio  St  291, 
296. 

Under  Rev.  St  111.  1889,  c.  82,  S9  4,  28, 
which  provide  that  every  Hen  claimant,  in 
order  to  obtain  a  lien,  must  file  a  statement 
••setting  forth  the  times  when  such  material 
was  furnished  or  labor  performed,  verified 
by  affidavit"  an  affidavit  stating  that  the 
claimant  has  performed  the  labor  and  fur- 
nished the  materials  set  forth  in  the  above 
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statement  is  not  safBdent  yerUicatlon  to 
sustain  a  lien,  since  it  does  not  yerify  the 
dates  given  In  the  statement  McDonald  y. 
Rosengarten,  25  N.  B.  429,  184  IlL  126. 

One  "yerifles"  an  account  by  merely  add- 
ing up  or  doing  the  other  work  of  mathemat- 
ical calculation,  and  finding  the  figures  cor- 
rect, or  by  such  comparison  of  entries  and 
items  as  one  may  make  and  find  correct  and 
any  extent  of  this  is  examination,  however 
superficial.  Guarantee  Go.  v.  Mechanics' 
Sav.  Bank  &  Trust  Co.  (U.  S.)  80  Fed.  766, 
777,  26  O.  0.  A.  14a 

The  word  "verified,"  when  applied  to 
any  pleading  or  paper  required  in  any  crim- 
inal cause,  means  supported  by  oath  or  af- 
firmation. Rev.  St  Mo.  1899,  8  2402;  Hor- 
ner's Rev.  St  Ind.  1901,  (  1285. 

As  requiring  oatli. 

The  words  "duly  verified,"  In  an  insur- 
ance policy  containing  a  clause  requiring 
that,  if  the  claim  of  loss  was  for  a  building, 
the  insured  should  procure  and  attach  to  the 
preliminary  proofs  of  loss  a  duly  verified 
certificate  of  a  builder  as  to  the  actual  cash 
value  of  the  building  immediately  before 
the  fire,  does  not  require  an  attestation  by 
affidavit  While  the  term  ••verified,"  ap- 
plied to  legal  papers,  generally  means  or  im- 
plies an  oath,  it  does  not  always  or  neces- 
sarily do  so;  and  as  affidavits  are  usually 
made  to  facts,  not  to  opfhions — expenditures, 
not  to  estimates — ^the  estimate  of  the  value 
of  the  building,  signed  by  the  architect  and 
builders,  will  be  sufficient  Summerfleld  v. 
Phoenix  Assur.  Co.  (U.  S.)  65  Fed.  292,  296. 

The  word  '^verify"  sometimes  means  to 
confirm  and  substantiate  by  oath,  and  some- 
times by  argument  When  used  in  legal  pro- 
ceedings, it  is  generally  employed  in  the 
former  sense;  thus,  a  plea  in  abatement, 
which  concludes  with  what  is  called  a  veri- 
fication, does  so  in  these  words:  "All  which 
the  defendant  is  ready  to  verify" — clearly 
meaning  to  prove  to  be  true  or  establish  by 
evidence.  De  Witt  v.  Hosmer  (N.  Y.)  8  How. 
Prac.  284. 

The  term  '^verified,"  as  applied  to  plead- 
ings and  statements  of  claims  filed  with  mu- 
nicipal officers,  has  a  settled  meaning,  and 
refers  to  an  affidavit  attached  to  such  a 
statement  of  claim,  as  to  the  truth  of  the 
matters  therein  set  forth.  Patterson  v.  City 
of  Brooklyn,  40  N.  Y.  Supp.  681,  682,  6  App. 
Dlv.  127. 


VEBIFIED  BY  AFFIDAVIT. 

A  provision  of  the  mechanic's  lien  law 
that  a  statement  of  account  must  be  "veri- 
fied by  affidavit"  plainly  means  certifying 
that  the  statement  as  made  is  true;  and  an 
affidavit  that  a  statement  contains  a  true 
account  of  materials  furnished  and  that  there 


is  a  stated  sum  due  thereon  hi  insufficient 
in  so  far  as  it  fails  to  state  that  the  time  set 
forth  when  the  material  was  furnished  was 
truly  stated.  Orr  A  Lockett  Hardware  Co. 
y.  Needham  Oo.,  48  N.  B.  444»  445»  169  111. 
100,  61  Am.  8t  Bep.  161. 

VERILY  BELIEVES. 

The  words  "verily  believes,''  In  an  affi- 
davit that  the  affiant  "verily  believes,"  etc., 
18  a  sufficient  compliance  with  the  statute 
requiring  such  affidavit  to  state  that  the  af- 
fiant has  good  reason  to  believe.  "This 
court  has  frequently  held  that  the  true  test 
of  the  sufficiency  of  an  affidavit  which  em- 
ploys the  language  of  the  statute  is  whether 
perjury  can  be  assigned  upon  it"  Milla 
V.  Munson,  84  Wis.  679,  681,  17  Am.  Rep. 
461;  Mairet  v.  Marrlner,  84  Wis.  682.  The 
rule  being  thus  established,  it  remains  to  be 
determined  whether  the  words  here  employ- 
ed are  such  that  perjury  could  be  assigned, 
if  the  parson  making  the  affidavit  knew 
them  to  be  ftilse  at  the  time.  What  do  the 
words  "verily  believes"  import?  In  Elec- 
tion Oases,  66  Pa.  a5  P.  F.  Smith)  20,  the  act 
of  the  assembly  required  an  affidavit  that 
the  statements  in  the  petition  were  true; 
but  the  afllants  stated  that  they  were  true 
to  the  best  of  their  knowledge  and  belief,  and 
it  was  held  sufficient  as  the  law  did  not  re- 
quire absolute  verity.  Webster  defines  •'ver- 
ily" as  meaning  "with  great  confidence;  real- 
ly; truly;  in  truth;  in  fact;  certainly."  It 
seems  to  be  synonymous  with  "verity," 
which  he  defines  to  be  "the  quality  of  being 
very  true  or  real;  consonance  of  a  statement, 
proposition,  or  other  thing  with  fact;  truth." 
"Verily  believes,"  therefore,  includes  good 
reason  in  fact  to  believe.  "If  we  are  correct 
in  this  construction,  then  the  words  import 
more  than  the  statutory  requirement;  for, 
while  a  person  might  have  a  good  reason  to 
believe,  and  yet  disbelieve,  he  could  not  ver- 
ily believe,  without  also  having  good  reason 
in  fact  to  believe."  Russell  v.  Ralph,  10  N. 
W.  618,  619,  63  Wis.  828.  See,  also,  Penn 
Nat.  Bank  v.  Altoona  Mfg.  Ck>.,  16  Pa.  Co. 
Gt  R.  820,  822. 

"Verily  believes"  is  equivalent  to  "firm- 
ly believes,"  as  used  in  Act  March  20,  1810, 
S  11,  relating  to  appeals,  and  providing  that 
the  appellant  shall  swear  or  affirm  that  it  is 
not  for  the  purpose  of  delay  such  appeal  is 
entered,  but  because  he  firmly  believes  in- 
justice has  been  done;  for  "verily"  is  as 
strong  a  word  as  "firmly."  If  the  belief  be 
a  strong  or  firm  one,  it  is  within  the  meaning 
of  the  law.  Thompson  t.  White  (Pa.)  4 
Serg.  A  B.  136^  13& 

VERITY. 

"Verity^  is  defined  by  Webster  to  be 
"the  quali^  of  being  very  true  or  real;  eon- 
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flonanct  of  ft  statement,  propositioii,  or  other 
thing  to  fact;  truth."  It  seems  to  be  synony- 
mous  with  '•▼erlly,*'  which  Webster  defines 
as  meaning  "with  great  confidence;  really; 
truly;  in  truth;  in  fact;  certainly."  Bus- 
sell  y.  Ralph,  10  N.  W.  518,  52Q,  53  Wis.  82& 

VERMILION. 

'Vermilion"  Is  a  mercurial  preparation, 
though  duty  is  not  to  be  imposed  on  it  un- 
der that  head  in  Tariff  Act  July  SO,  1840, 
schedule  D,  9  Stat  42,  for  the  reason  that 
It  is  specifically  enumerated  In  schedule  B. 
BoTlng  y.  Lawrence  (U.  8.)  8  Fed.  Gas.  1028, 
1024. 


VERTICAL  FINING. 

''Vertical  fining"  Is  a  term  used  with  ref- 
erence to  the  manufacture  of  glass,  and 
means  the  yertlcal  finding  by  each  particle 
of  the  glass  when  In  a  molten  condition  of 
its  natural  relative  position  by  reason  of  its 
increased  specific  gravity,  caused  by  the  ex- 
pulsion of  gases  from  such  particles  by  the 
Influence  of  heat  Siemens  v.  Chambers  A 
McKee  Glass  Oo.  (U.  8.)  51  Fed.  002,  909. 

VERY  FAST. 

To  say  that  a  train  Is  running  ''yery 
fast"  is  equivalent  to  saying  that  it  is  run- 
ning at  a  speed  of  more  than  eight  miles  an 
hour.  Indianapolis  &  St  L.  B.  Oo.  y.  Pey- 
ton, 76  ni.  340,  841. 

VKKY  rmS  STOCK* 

The  expression  '*very  fine  stock,**  In  a 
written  ofFer  for  the  sale  of  roses,  is  held 
not  to  constitute  an  express  warranty  of 
title.  Stumpp  &  Walker  Oo.  y.  Lynber,  84 
N.  T.  8iq>p.  912. 

VERY  GOOD  COMPANT. 

A  contract  to  obtain  a  policy  of  fire  In- 
surance 'In  a  very  good  company*'  implied 
that  the  insurance  was  to  be  obtained  from 
a  company  able  and  willing  to  pay  in  the 
event  of  a  loss.  Landusky  v.  Belme,  80  N. 
Y.  Bupp.  238,  239,  80  App.  Div.  272. 

VERY  8UOKT  FAUI.T. 

The  "^ery  slight  fault"  is  that  which  is 
excusable,  and  for  which  no  responsibility 
is  incurred.  Olv.  Ck>de  La.  1900,  art  3566, 
subd.  13. 

VEB  Y  WEI^Zii 

'•Very  well,**  as  used  in  a  reply  to  an 
offer  by  one  party,  may  mean  assent,  and 
again  may  mean  the  strongest  dissent    The 


tone^  inflection,  gesture,  and  manner  are  the 
only  indicators  by  which  the  phrase  may  be 
properly  hiterpreted.  Oullahan  y.  Bald ¥i  In, 
35  Pac.  3101  812»  100  OaL  G4a 

VESSEL 

A  refrigerator  is  not  a  ''vessel'*  or  bot- 
tle, though  it  may  betimes  contain  liquor, 
and  is  not  within  Gen.  St  1899,  S  2420,  au- 
thorizing a  warrant  to  issue  to  seize  Intoxi- 
cating liquors  and  vessels  or  bottles  contain- 
ing the  same.  J.  D.  Her  Brewing  Go.  y. 
Campbell,  71  Pac  825,  826^  66  Kan.  361, 


VESSEL 

See  "Armed  Vessels**;  *'Oartel  Vessel**; 
"Ctoasting  Vessel";  "Bx  Vessel";  "For- 
eign Vessel** ;  "Sail  Vessels.** 
Other  vessel,  see  "Other." 
Seagoing  vessel,  see  "Seagoing.** 
Vessel  in  distress,  see  "Distress." 
Vessels  in  coasting  trade,  see  "Coasting 

Trade." 
Vessels   plying   coastwise,   see   "Ooast- 

wise  Trade.** 
Vessel  regularly  employed,  see  'OStegu- 
larly  Bmployed." 

The  word  "vessel,"  as  applied  to  mari- 
time afTairs,  is  understood  to  mean  any  ve- 
hicle used  for  transportation  on  the  water. 
United  States  v.  Open  Boat  (U.  8.)  27  Fed. 
Gas.  846,   852. 

The  word  "vessel**  means  any  structure 
which  is  made  to  float  upon  the  water  for 
purposes  of  commerce  or  war,  whether  im- 
pelled by  wind,  steam,  or  oars,  as  used  in 
the  Code,  declaring  that  commercial  partners 
are  those  who  are  engaged  in  carrying  per- 
sonal property  for  hire,  in  ships  or  other  ves- 
sels; and  the  act  cannot  be  extended  to  rail- 
roads. OhafTe  v.  Ludelhig,  27  La.  Ann.  607, 
611  (dtlng  Webst  Diet  "Vessel'*). 

"A  vessel  is  a  locomotive  machine  for 
transportation  over  rivers,  seas,  and  oceans; 
and  it  is  the  purpose  and  business  of  the 
craft,  and  not  Its  form  or  its  means  of  pro- 
pulsion, that  determines  whether  it  is  a  ves- 
sel." Warn  v.  Baston  &  McMahon  Transit 
Co.,  2  N.  Y.  Supp.  620,  622. 

As  used  in  St  1  &  2  Vict  c.  101,  8  4,  im- 
posing a  penalty  on  the  seller  of  coals  if 
they  are  delivered  without  a  proper  ticket 
and  applying  only  to  cases  of  a  delivery  by  a 
lighter,  vessel,  barge,  or  other  craft  the 
meaning  of  the  word  "vessel"  is  limited,  by 
the  words  "other  craft,"  to  mean  •*craft" 
and  the  section  does  not  apply  where  the 
cargo  has  been  delivered  bodily  out  of  the 
vessel  in  which  the  coals  were  shipped  onto 
the  wharf  of  the  purchaser.  "Vessel"  may 
denote  a  large  or  small  vesseL    Its  meaning 
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muBt  be  regulated  by  the  context    Blanford 
▼.  Morrison,  15  Q.  B.  724,  731. 

"Vessels"  making  the  capture,  within 
Rer.  St  S  46S0,  are  vessels  within  signal  dis- 
tance and  able  to  render  effectiye  aid.  Unit- 
ed States  ▼.  Officers,  etc.,  of  The  Mangrove, 
28  Sup.  Ot  843,  345,  188  U.  a  720,  47  L.  Ed. 
664. 

The  word  '•vessel,"  as  defined  by  Rev. 
St  «  8  [U.  S.  Comp.  St  1901.  p.  4],  has  in- 
cluded every  description  of  water  craft  or 
other  artificial  contrivance  used,  or  capable 
of  being  used,  as  a  means  of  transportation 
on  water.  Arnold  v.  Bastln's  Trustee,  76  S. 
W.  855,  857,  25  Ky.  Law  Rep:  895. 

Th^  term  "yesser  includes  ships,  steam- 
ers, and  every  boat  or  structure  adapted  to 
navigation  or  movement  from  place  to  place 
by  water,  either  upon  the  lakes,  rivers,  or 
arttflcial  waterways.  Gen.  St  Minn.  1894,  8 
6842,   subd.   6. 

The  term  •'vessel,'*  as  used  in  the  Penal 
Oode,  includes  ships,  steamers,  canal  boats 
and  every  boat  or  structure  adapted  to  nav- 
igation or  movement  from  place  to  place  by 
water,  either  upon  the  ocean,  lakes,  rivers,  or 
artificial  waterways.  Pen.  Oode  N.  Y.  1903, 
9  718. 

"Vessel,*'  as  used,  in  the  Penal  Oode, 
when  used  with  reference  to  shipping,  in- 
cludes ships  of  all  kinds,  steamboats,  steam- 
ships, canal  boats,  and  every  structure  adapt- 
ed to  be  navigated  from  place  to  place.  Rev. 
St  Okl.  1903,  S  2692;  Pol.  Oode  Mont  1895,  9 
16,  subd.  7;  Rev.  St  Utah  1898,  9  2498;  Pol. 
Oode  Oal.  1903,  9  17,  subd.  7;  Rev.  Oodes  N. 
D.  1899,  9  7719;  Pen.  Oode  S.  D.  1903,  9  814. 

The  word  "vessel,"  when  used  with  ref- 
erence to  shipping,  includes  ships  of  all 
kinds,  steamboats,  canal  boats,  barges,  and 
every  structure  adapted  to  be  navigated  from 
place  to  place  for  the  transportation  of  mer- 
chandise or  persons.  Pen.  Oode  Ariz.  1901, 
par.  7,  subd.  7;  Pen.  Code  Mont  1895,  9  7, 
subd.  7;  Pen.  Oode  Oal.  1903,  9  7,  subd.  7. 

The  word  "vessel"  Includes  every  de- 
scription of  water  craft  or  other  artificial 
contrivance  used  or  capable  of  being  used 
as  a  means  of  transportation  on  water.  U. 
S.  Oomp.  St  1901,  p.  4. 

In  the  construction  of  the  title  relating 
to  merchant  seamen,  the  term  "vessel**  shall 
^e  understood  to  comprehend  any  description 
ot  vessel  navigating  on  any  sea  or  channel, 
lake,  or  river  to  which  the  provisions  of  the 
title  may  be  applicable.  U.  S.  Oomp.  St 
1901,  p.  3120. 

The  term  "vessel,"  as  used  in  an  act  for 
the  protection  of  submarine  cables,  unless 
the  context  otherwise  requires,  shall  be  taken 
to  mean  every  description  of  vessel  used  in 
navigation.  In  whatever  way  it  1b  propelled. 
U.  S.  Oomp.  St  1901,  p.  3589. 


Barge. 

A  barge,  though  without  means  of  self- 
propulsion,  is  subject  to  a  maritime  lien  for 
breach  of  a  contract  of  hiring  as  a  vessel 
The  New  York  (U.  8.)  93  Fed.  495,  497. 

That  species  of  watercraft  known  on  the 
western  rivers  of  Pennsylvania  as  "barges" 
are  neither  ships,  boats,  nor  vessels,  within 
an  act  giving  lien  for  work  furnished  in  the 
construction  or  repair  of  such  vessels.  Ap- 
peal of  Nease  &  Oo.  (Pa.)  3  Grant  Oas.  110. 

A  "barge**  is  a  boat  or  vessel,  and  hence 
is  within  the  letter  of  a  law  relating  to 
"boats  and  vessels."  Th^  Resort  v.  Brooke, 
10  Mo.  531,  534. 

Boat  'distinKiiislied* 

See  "Boat" 

Canal  boat. 

Acts  1862,  c.  482,  providing  for  the  col- 
lection of  demands  against  ships  and  ves- 
sels, should  be  construed  to  include  a  canal 
boat  Fralidc  v.  Betta  (N.  Y.)  18  Hun,  632, 
633  (citing  Bmmons  t.  Wheeler  [N.  Y.]  8 
Hun,  545);  King  v.  Greenway,  71  N.  Y.  413, 
419;  Orawford  v.  Ctollins  (N.  Y.)  46  Barb. 
269,  271. 

A  canal  boat  which  is  a  boat  designed 
to  make  a  transit  over  the  artificial  waters 
of  a  canal  from  port  to  port  similar  to  the 
vehicles  on  a  railroad  between  two  points, 
is  not  a  vessel  in  the  merchant  service  per- 
forming voyages,  within  the  meaning  of  Oode 
Civ.  Proc.  9  317,  declaring  an  action  in  favor 
of  a  person  belonging  to  a  vessel  in  the  mer- 
chant service  for  services  during  a  voyage. 
Warn  v.  Easton  &  McMahon  Transit  Oo.,  2 
N.  Y.  Supp.  620,  622. 

A  canal  boat  Is  not  a  ship  or  vessel, 
within  the  meaning  of  2  Rev.  St  pp.  493,  494, 
authorizing  proceedings  for  the  collection  of 
demands  against  ships  and  vessels.  Such 
provision  applies  only  to  ships  and  vessels 
which  navigate  the  ocean  and  such  as  are 
required  to  have  a  coasting  license  imder  the 
laws  of  the  United  States.  Many  y.  Noyes 
(N.  Y.)  5  Hill,  34,  35. 

A  canal  boat  or  scow  Is  not  a  "vessel  of 
the  United  States**  within  the  meaning  of  the 
act  of  Oongress  declaring  that  no  bill  of  sale, 
mortgage,  etc.,  of  any  vessel  or  part  of  a  ves- 
sel of  the  United  States  shall  be  valid,  un- 
less the  same  shall  be  recorded  in  the  ofi^ce 
of  the  collector  of  the  customs,  where  such 
vessel  is  registered  or  enrolled.  Hicks  y. 
Williams  (N.  Y.)  17  Barb.  523,  529. 

The  term  ''vessel'*  would  include  both 
canal  boats  and  scows.  The  HeaeUah  Bald- 
win (U.  S.)  12  Fed.  Oas.  93. 

Dredse. 

A  steam  dredge,  adapted  to  be  an  in- 
strument of  transportation  on  navigable  wa- 
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t«r,  transporttnf  from  place  to  plaee  the 
steam  shoyel  and  engine,  and  maintaining 
the  same  afloat  while  being  used  for  the  pur- 
pose of  deepening  channels,  is  within  Rer. 
8t  8  8  [U.  S.  Oomp.  St  1901,  p.  4],  deflnhig  a 
'Vessel"  as  an  artificial  contrivance  used  or 
capable  of  being  used  as  a  means  of  trans- 
portation on  water.  The  Pioneer  (U.  S.)  30 
Fed.  206,  207;  Baylor  v.  Taylor  (U.  8.)  77 
Fed.  476»  477,  23  C.  G.  A.  343. 

The  term  'Vessel"  is  defined  by  Congress 
as  Including  eyery  description  of  water  craft 
or  other  artificial  contrivance  used  or  capable 
of  being  used  as  a  means  of  transportation 
on  the  water.  A  dredge  is  incapable  of  be- 
ing used  as  a  means  of  transportation,  and 
hence  is  not  a  vessel,  and  is  not  subject  to  a 
maritime  lien.  Bartlett  ▼.  Steam  Dredge  No. 
14,  64  N.  W.  951,  052,  107  Mich.  74,  61  Am. 
8t  Bep.  814. 

A  dredge  boat,  without  power  of  self- 
propulsion  and  capable  of  use  as  a  dredging 
machine  only,  cannot  be  regarded  as  a  ''ves- 
sel," but  as  a  manufacture  or  machine,  with- 
in the  meaning  of  Rev.  St  §  2511,  entitling  a 
manufacture  or  machine,  after  exportation 
from  the  United  States,  to  be  relmported 
without  duty,  If  returned  in  the  same  condi- 
tion as  exported.  United  States  v.  Dunbar 
(U.  S.)  67  Fed.  783,  784, 14  G.  G.  A.  639. 

Dredges  and  scows  are  vessels,  and  are 
not  dutiable  as  "goods,  wares,  and  merchan- 
dise" under  the  tariff  laws.  The  Interna- 
tional (U.  S.)  83  Fed.  840. 

Terry  boat* 

A  ferry  boat  is  a  ••vessel,'*  within  the 
meaning  of  Laws  1862,  c.  482,  as  amended 
by  Laws  1863,  c,  422,  providing  that  when- 
ever a  debt  shall  be  contracted  by  the  builder 
of  a  vessel  on  account  of  worlc  done  or  ma- 
terials furnished,  said  debt  shall  be  a  lien  on 
such  vessel,  etc  Pbcenix  Iron  Go.  v.  Hopat- 
cong,  27  N.  B.  841,  844,  127  N.  Y.  206. 

Zlatboat  wltli  pile  drlTer. 

A  flatboat  with  a  pile  driver  and  its  en- 
gine erected  thereon,  which  is  mainly  used 
in  constructing  bulkheads  for  the  erection  of 
channel  lights,  and  which  is  also  employed 
in  transporting  materials  used  in  the  work, 
is  to  be  classed  as  a  "vessel,"  within  the 
maritime  jurisdiction,  and  so  subject  to  mari- 
time liens.  Lawrence  y.  Flatboat  (U.  S.)  84 
Fed.  200,  201. 

A  pile  driver,  consisting  of  a  floating 
platform  carrying  a  derrick,  engine,  and  pile- 
driving  apparatus,  and  also  furnished  with  a 
wheel  by  which  it  may  propel  itself,  and 
which  Is  not  fitted  for  the  purposes  of  trans- 
portation, is  not  a  vessel.  Pile  Driver  B.  O. 
A.  (U.  8.)  69  Fed.  1006,  1007. 

Floating  batUioiMe. 

A  floating  bathhouse,  moored  to  the 
shore,  the  house  being  secured  to  the  shcure 


by  means  of  bolts  and  chains,  and  so  ar- 
ranged as  to  allow  it  to  rise  and  fall  with 
the  tide,  and  so  constructed  that  the  tide 
flowed  freely  through  it  was  not  a  vessel, 
though  so  described  in  a  libel  brought 
against  a  steamer  that  collided  with  it  The 
M.  R.  Brazos  (U.  S.)  17  Fed.  Gas.  951. 

A  bathhouse,  built  on  boats  and  designed 
for  navigation  and  transportation,  Is  within 
the  admiralty  jurisdiction  of  the  United 
States.  The  Public  Bath  No.  13  (U.  S.)  61 
Fed.  692,  693. 

Floatias  dry  doelu 

•^Vessel,"  as  used  in  Laws  1875,  c.  405, 
declaring  that  wharfage  is  collectible  from 
any  vessel  that  uses  or  makes  fast  to  any 
pier,  etc.,  embraces  every  floating  structure, 
so  that  a  floating  dry  dock  is  a  vessel,  within 
the  meaning  of  that  word  as  used.  Walsh 
v.  New  York  Floating  Dry  Dock  Go.  (N.  Y.) 
8  Daly,  387,  889. 

Floatias  elevator. 

The  term  ••vessel,'*  as  used  in  admiralty, 
applies  to  a  floating  elevator  used  In  New 
York  Harbor,  and  consisting  of  a  canal  boat 
on  which  has  been  built  an  apparatus  for 
hoisting  grain,  although  not  enrolled  or  li- 
censed, and  having  no  motive  power  of  its 
own,  nor  capacity  for  other  cargo  than  that 
of  the  elevator.  The  Hezekiah  Baldwin  (U. 
S.)  12  Fed.  Gas.  93. 

Floatins  marine  pump. 

A  marine  pump,  weighted  with  heavy 
ballast  so  as  to  rest  on  piles,  but  capable  of 
floating  and  being  towed  from  place  to  place, 
and  which  is  used  for  sucking  mud  from  be- 
neath the  water  or  from  scows  alongside, 
and  forcing  it  by  steam  power  on  the  ad- 
jacent land,  is  not  a  vessel,  so  as  to  be  the 
subject  of  admiralty  jurisdiction.  The  Big 
Jim  (U.  S.)  61  Fed.  503. 

Floating  wliarf . 

A  floating  structure,  designed  to  be  moor- 
ed alongside  a  wharf,  so  that  carts  contain- 
ing refuse  to  be  dumped  into  boats  can  be 
driven  over  it  from  the  wharf,  is  not  a  "ves- 
sel,*' within  the  meaning  of  the  maritime 
law,  so  that  a  lien  for  wharfage  cannot  at- 
tach to  It  under  such  law.  Ruddiman  v.  A 
Scow' Platform  (U.  S.)  38  Fed.  15a 

ForelgB  vessel. 

The  term  "vessel,"  as  used  in  section 
4606  of  the  Revised  Statutes  [U.  S.  Gomp. 
St  1901,  p.  3118],  providing  for  the  punish- 
ment of  any  person  who  without  the  consent 
of  the  master  goes  on  board  an  arriving  ves- 
sel before  she  reaches  her  place  of  destina- 
tion, and  is  moored  thereat  applies  to  for- 
eign vessels,  as  well  as  domestic  vessels. 
United  States  T.  Sullivan  (U.  S.)  43  Fed.  602, 
604. 
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lB0omplete  boat. 

''Vessel,'*  aa  used  in  Hlsc  Laws,  e.  13, 
S  17,  relating  to  liens  of  materialmen  for  ma- 
terials furnished  in  building  a  vessel,  means 
one  that  is  complete  and  capable  of  being 
used  to  carry  freight  or  passengers.  The 
hull  of  a  vessel,  without  the  other  parts  nec- 
essary to  its  use,  does  not  come  within  the 
meaning  of  the  statute.  Northrup  t.  The  Pi- 
lot, 6  Or.  2d7,  299. 

A  lapstreaked  boat,  which  was  unfinish- 
ed and  still  in  the  hands  of  the  builder,  and 
wholly  unfit  for  carrying  men  or  goods  on 
water,  is  not  a  ^'vessel,"  within  Rev.  St  c 
126.  Commonwealth  ▼.  Francis  (Mass.)  1 
Thacher,  Cr.  Gas.  240,  242. 

A  vessel  is  any  structure  made  to  float 
on  the  water  for  the  purpose  of  commerce  or 
war,  whether  impelled  by  wind,  steam,  or 
oars,  and  does  not  apply  to  an  incomplete 
portion  thereof,  as  a  hull  or  other  part,  re- 
quiring construction  of  other  parts.  Yam- 
berg  V.  Watson,  4  Pac.  296,  297, 13  Or.  11. 

An  old  steamboat,  from  which  the  boil- 
ers, wheels,  engines,  and  machinery  had  been 
removed,  and  which  had  been  changed  into 
a  pleasure  barge,  having  no  independent 
means  of  propulsion,  but  intended  to  be  tow- 
ed by  a  towboat,  and  to  be  used  in  the  trans- 
portation of  excursion  parties  in  the  neigh- 
borhood of  a  city,  and  having  her  cabins 
fitted  up  and  used  as  dancing  halls  by  those 
who  engaged  her,  is  a  vessel,  within  the  lan- 
guage of  Act  Pa.  April  20,  1858  (P.  L.  363), 
and  Act  Pa.  June  13,  1836  (P.  L.  616),  and  as 
such  subject  to  a  lien  for  materials  furnished 
and  work  done  in  fitting  and  repairing  her. 
The  City  of  Pittsburg  (U.  8.)  45  Fed.  699. 

A  mariner  rendering  services  on  board  a 
vessel  carrying  coal  between  Philadelphia 
and  New  York  on  tide  waters,  though  she  be 
stripped  of  sails  and  masts  and  be  towed  by 
steamboats,  may  proceed  in  rem  against  such 
vessel  for  his  wages.  The  D.  O.  Salisbury 
(U.  8.)  7  Fed.  Gas.  279. 

Open  boat. 

As  used  in  8  Stat  602,  declaring  that  the 
ports  of  the  United  States  shall  be  and  re- 
main closed  against  every  vessel  owned  whol- 
ly or  in  part  by  a  subject  of  his  Britannic 
majesty  coming  or  arriving  from  any  port  in 
Canada,  the  term  "vesseV  does  not  include 
open  boats  without  decks.  United  States  v. 
Open  Boat  (U.  S.)  27  Fed.  Gas.  354,  855. 

As  used  In  Act  May  15,  1820,  providing 
that  after  the  80th  of  September  the  ports 
of  the  United  States  shall  remain  closed 
against  every  •'vessel,"  etc.,  the  term  •Vessel" 
does  not  Include  an  open  boat  Id.  27,  Fed. 
Gas.  346,  852. 

Pleasure  yaolit. 

"Vessel,"  as  the  term  la  used  In  the  lim- 
ited liability  act  is  properly  limited  to  ships 


and  other  seagoing  craft  and  does  not  in- 
clude vessels  employed  tn  Inland  navigation^ 
which  are  especially  designated  by  the  name 
of  "boats,"  such  as  a  small  pleasure  yacht 
The  Mamie  (U.  S.)  5  Fed.  813,  817. 

Baft. 

The  general  term  'Vessels"  includes 
rafts.  United  States  t.  Marthinson  (U.  &) 
58  Fed.  765,  76a 

The  term  ''vessel"  does  not  include  a  log 
raft  constructed  to  be  towed  down  a  river  to 
sawmills.  Moores  v.  Louisville  Underwriters 
(U.  S.)  14  Fed.  226,  236. 

A  log  raft  is  a  "vessel,**  and  entitled  to 
the  same  rights  in  navigable  streams  as  other 
vessels.    The  Mary  (U.  8.)  123  Fed.  609,  612. 

A  raft  made  of  cross-ties,  used  as  a  con- 
venient mode  of  bringing  them  to  market 
manned  by  a  pilot,  crew,  and  cook,  who  lived 
and  had  shelter  thereon  during  a  voyage 
which  lasted  many  days,  and  propelled  by 
the  tides  and  by  poles  and  large  oars,  was 
a  "vessel,"  veithln  Rev.  St  U.  S.  J  3  [U.  8. 
Gomp.  St  1901,  p.  4],  defining  a  vessel  as 
including  every  description  of  water  craft 
or  other  artificial  contrivance  used  or  capable 
of  being  used  as  a  means  of  transportation 
by  water.  Seabrook  y.  Raft  of  Railroad 
Gross-Ties  (U.  8.)  40  Fed.  596,  698. 

A  steam  tug  towing  a  raft  of  logs  must 
carry  the  lights  provided  by  Rev.  8t  8  4238> 
rule  4  [U.  8.  Gomp.  St  1901,  p.  2894],  relat- 
ing to  the  carrying  of  lights  by  steam  ves- 
sels when  towing  other  vessels,  though  such 
raft  may  not  come  strictly  within  Rev.  St 
U.  8.  8  8  [U.  8.  Gomp.  St  1901,  p.  4],  declar- 
ing that  the  word  "vessel"  includes  every 
description  of  water  craft  or  other  artificial 
contrivance  used  or  capable  of  being  used 
as  a  means  of  transportation  on  water.  The 
Annie  8.  Gooper  (U.  a)  48  Fed.  703,  704. 

The  word  "vessel"  does  not  include  a 
raft  BO  as  to  enable  persons  to  maintain  a 
libel  in  rem  for  services  in  navigating  a 
raft  of  logs,  under  an  act  giving  such  right 
for  the  navigation  of  a  vessel.  Raft  of  Gy- 
press  Logs  (U.  8.)  20  Fed.  Gas.  169,  170. 

A  "raft"  is  a  pile  of  lumber  fastened  to- 
gether and  placed  on  the  water,  and  hence 
is  not  a  vessel,  and  any  assistance  rendered 
to  a  raft  is  not  a  salvage  service.  Salvor 
Wrecking  Go.  v.  Sectional  Dock  Go.  (U.  8.) 
21  Fed.  Gas.  281. 

Bowboat  or  sailboat* 

In  common  parlance,  small  rowboats, 
or  small  sailboats,  are  not  included  In  the 
designation  of  "vessel,"  as  used  In  the  reg- 
ulations of  the  harbor  masters  of  New  York 
Harbor,  providing  ttiat  no  vessel  shall  anchor 
within  certain  prescribed  limits.  Lambert  t. 
Staten  Island  R.  Go.»  70  N.  Y.  104^  lia 
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A  rowboat  iB  not  a  '^esael,*'  within 
the  steering  and  saiiing  ruie  (Rev.  St  U.  S. 
rnle  21  [U.  &  Ck>mp.  St  1901,  p.  2891]),  re- 
quiring that  every  steamer,  when  approach- 
ing another  vessel  so  as  to  involve  risk  of 
collision,  shall  slacken  her  speed,  or,  if  neo- 
essary,  stop  or  reverse.  Of  all  water  craft 
rowboats  are  most  easily  handled.  A  few 
strokes  of  the  oars  in  the  hands  of  any  com- 
petent man  will  take  a  rowboat  ont  of  the 
path  of  an  approaching  steamer.  The  lat- 
ter is  confined  to  a  channel,  often  narrow, 
whUe  the  rowboat  requires  but  a  few  inches 
of  water  to  float  it  To  apply  the  above  rule 
to  such  craft  would  wholly  ignore  the  risk 
upon  which  it  is  founded.  Fischer  v.  Cam- 
den Ferry  Oo..  16  Aa  634^  636,  121  Pa.  154. 

8oow« 

Scows  are  properly  to  be  construed  ves- 
sels, instruments  of  commerce  and  naviga- 
tion, a  contract  for  the  repair  of  which  is 
maritime,  because  of  its  relation  to  trade 
and  commerce  and  "some  connection  with  a 
vessel  employed  in  trade."  Bndner  v.  Greco 
(U.  8.)  8  Fed.  411,  413  (citing  The  Kate  Tre- 
maine  [U.  S.]  14  Fed.  Gas.  144;  The  Onorere 
[U.  S.]  18  Fed.  Gas.  728;  The  Bob  Gonnell 
[U.  S.]  1  Fed.  218;  New  England  Marine 
Ins.  Go.  V.  Dunham,  78  U.  S.  [11  Wall.]  1). 

A  scow  is  not  a  'Vessel  of  the  United 
States,"  within  the  meaning  of  the  act  of 
Congress  declaring  that  no  bill  of  sale,  mort- 
gage, etc.,  of  any  vessel  of  the  United  States, 
shall  be  valid  unless  the  same  shall  be  re- 
corded in  the  office  of  the  collector  of  cos- 
toms.  Hicks  v.  Williams  (N.  Y.)  17  Barb. 
523,  629. 

A  vessel  is  any  structure  intended  to 
float  upon  the  water,  and  a  scow  Is  a  vessel 
within  the  act  relating  to  the  harbor  mas- 
ter. Adams  v.  Farmer  (N.  Y.)  1  O.  D.  Smith, 
688,  689. 

The  term  ''vessel"  would  include  both 
canal  boats  and  scows.  The  Hezekiah  Bald- 
win (U.  S.)  12  Fed.  Gas.  83. 

8maU  Ugliter. 

"Vessel/'  as  used  In  a  statute  providing 
that  the  proprietors  of  a  certain  bridge  shall 
constantly  keep  some  suitable  person  at  the 
bridge^  who  shall  raise  the  draw  for  any  ves- 
sel that  shall  be  passing  up  or  down  the 
river,  etc,  includes  all  vessels  of  every  de- 
scription, if  they  cannot  conveniently  pass 
unless  such  draw  is  raised.  Small  lighters 
with  movable  masts,  so  circumstanced  in 
their  passage  through  the  bridge  that  their 
masts  can  be  conveniently  taken  down  and 
be  replaced  after  the  passage,  are  not  within 
the  contemplation  of  such  statute.  Hood  v. 
Proprietors  of  Dighton  Bridge^  t  Hasa.  263, 
267. 


Stemnboat. 

The  term  ''vessel"  includes  a  ship  of 
any  magnitude,  and  includes  a  steamboat 
TisdeU  y.  Gombe,  7  AdoL  A  B.  788,  796. 

A  steam  vessel  is  none  the  less  a  ves- 
sel, in  respect  to  her  being  water  borne, 
because  she  is  propelled  in  whole  or  in  part 
by  steam.  The  Manhattan  (U.  8.)  16  Fed. 
Gas.  596,  597. 

A  vessel  is  none  the  less  one  on  ac- 
count of  the  manner  of  her  propulsion, 
whether  by  oars,  sails,  or  steam;  and,  as  used 
in  the  act  relating  to  construction  and  occu- 
pation of  berths,  "vessel"  includes  steam 
vessels  The  Devonshire  (U.  S.)  13  Fed.  89, 
4L 

A  steamboat  registered  and  enrolled  as 
a  coasting  vessel,  is  within  the  description 
of  vessels  provided  for  by  2  Rev.  St  p. 
493,  as  to  the  collection  of  the  demands 
against  "ships  and  vessels."  Pendleton  v. 
Franklbi,  7  N.  Y.  (8  Sold.)  508,  512. 

The  word  "vessel,"  as  used  in  the  act 
relating  to  immigrants  and  seamen,  shall  in- 
clude vessels  propelled  by  steam.  Civ.  Code 
&  a  1902,  9  230Z 

As  stmetiire. 
See  "Structun."* 


VS88EX1  OF  COMMEBOB. 

A  whaling  ship  is  a  "vessel  of  com- 
merce," vrithin  a  statute  abolishing  punish- 
ment by  flogging  in  the  navy  and  in  "ves- 
sels of  commerce."  United  States  v.  Cut- 
ler (U.  S.)  26  Fed.  Gas.  740. 

VE8SBL  OF  THE  If  AVT. 

The  term  "vessels  of  the  navy,"  as  used 
in  the  title  on  prize,  shall  include  all  armed 
vessels  officered  and  manned  by  the  United 
States,  and  under  the  control  of  the  Depart- 
ment of  the  Navy.  U.  S.  Gomp.  St  1901,  p. 
3126. 

VES8EX1  OF  THE  UmTED  STATES. 

A  forelgn-bullt  vessel,  the  property  of 
citizens  of  the  United  States,  which  had 
not  been  registered  in  the  manner  prescrib- 
ed by  the  statute  of  1792,  is  not  a  vessel  of 
the  United  States.  The  Merritt  84  U.  S. 
(17  Wall.)  582,  585,  21  L.  Bd.  682. 

The  term  "vessels  of  the  United  States," 
as  used  in  Act  Gong.  July  29,  1850,  provid- 
ing that  no  bill  of  sale  or  mortgage  of  any 
vessel  of  the  United  States  shall  be  valid, 
as  against  any  other  than  the  parties  there- 
to, unless  recorded,  was  intended  to  protect 
the  claims  of  persons  dealing  with  the  ves- 
sel as  a  vessel  of  the  United  States,  connect- 
ed with  the  commerce  and  navigation  of  the 
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nation,  and  a  steamboat  properly  enrolled 
ander  the  acts  of  Congress  was  not  such  a 
vessel  and  within  the  scope  of  the  act 
Brammell  y*  Hart;  69  Tenn.  (12  Heisk.)  866; 
868. 

VEST. 

The  word  **Yeat*  Is  defined  to  give  an 
immediate  right  of  present  or  fntare  enjoy- 
ment. Stewart  y.  Harriman,  56  N.  H.  2S, 
29,  22  Am.  Bep.  408. 

The  word  '^rest"  has  a  well-established 
and  well-recognized  meaning.  In  the  Stand- 
ard Dictionary  the  verb  "to  Test"  is  defined 
as  meaning  to  confer  ownership  of  a  proi>- 
erty  on  a  person,  or  invest  a  person  with  full 
titie  to  property,  and  in  the  Century  Dic- 
tionary as  meaning  to  pass  or  devolve  as  a 
matter  of  right  or  titie,  Irrespective  ot  any 
immediate  right  of  possession.  The  ordinary 
and  popular,  and,  indeed,  the  legal,  mean- 
ing of  a  provision  that  personal  property 
shaU  be  vested  in  a  certain  person,  is  that 
the  title  to  the  property  passes  to  and  rests 
in  him.  Smith  v.  Proskey,  79  N.  Y.  Supp. 
851,  853,  89  Misc.  Rep.  385. 

The  term  "vested"  is  not  the  exact  op- 
posite of  "contingent,"  but  is  In  a  measure 
confused  with  it.  It  has  the  quality  of  open- 
ing and  sharing,  of  ending  and  shifting,  in 
such  way  that  he  who  yesterday  was  the 
only  person  vested  to-day  has  others  sharing 
with  him,  and  to-morrow  may  be  wholly  de- 
vested, and  this,  too,  against  his  consent 
McGlllis  V.  McGillis,  42  N.  Y.  Supp.  921,  924, 
11  App.  Div.  859. 

As  used  In  an.  insurance  policy,  the 
terms  "Interest"  and  "title'*  are  not  synony- 
mous. A  mortgagor  in  possession  and  a 
purchaser  holding  under  a  deed  defectively 
executed  have  both  of  them  absolute  as  well 
as  insurable  interests  in  the  property,  though 
neither  of  them  has  the  legal  title.  "Ab- 
solute" is  here  synonymous  with  "vested," 
and  is  used  in  contradistinction  to  "contin- 
gent" or  "conditional."  Loventhal  v.  Home 
Ins.  Co.,  112  Ala.  108,  116,  20  South.  419, 
33  L.  R.  A.  258,  57  Am.  St  Rep.  17. 

The  word  "vest,"  in  a  deed  providing 
that  at  the  death  of  one  the  premises  there- 
by conveyed  were  to  vest  in  another,  was  ef- 
fectual on  such  death  to  give  such  other  per- 
son the  property.  He  became  the  owner  of 
it  by  the  use  of  that  word.  Lewis  v.  Howe, 
64  App.  Div.  572,  577,  75  N.  Y.  Supp.  851, 
854. 

Testator  gave  his  residuary  estate  to 
his  nephews  and  nieces  and  the  issue  of  any 
of  them  that  may  be  deceased,  living  at  his 
death,  such  issue  taking  their  parents'  share, 
and  in  default  of  issue  such  share  to  be 
divided  among  the  survivors.  By  a  subse- 
quent clause  he  directed  that  no  nephew  or 


niece  or  representative  of  luch  should  have 
a  right  to  call  the  trustees  under  the  will  to 
an  accounting  until  he  might  be  entitied  to 
receive  the  share  of  his  residuary  estate,  nor 
should  any  estate  vest  until  such  time.  Heldt 
that  the  word  "vest"  was  used  in  the  sense 
of  "payable,"  and  that  the  n^hews  and 
nieces  took  an  estate  the  titie  of  which 
vested  in  them  on  the  death  of  testator. 
In  re  Phillips'  Estate,  55  Ati.  210.  205  Pa. 
504,  97  Am.  St  Bep.  743. 

As  equivalent  to  possession. 

Some  confusion  has  arisen  In  the  use 
of  the  word  * 'vested"  when  applied  to  per- 
sonal property.  Originally  the  word  refer- 
red only  to  real  estate.  It  signified  the  ac- 
quisition of  a  portion  of  the  actual  owner- 
ship. The  fee  simple  being  supposed  to  be 
carved  out  into  parts  or  divisions  by  the 
creation  of  particular  estates,  a  grant  to  any 
person  of  one  of  these  portions  of  the  fee 
vested  him  with,  or  vested  in  him,  an  es- 
tate in  the  land.  Thus  "vested"  is  nearly 
equivalent  to  possession.  The  only  defini- 
tion that  can  be  given  to  the  word  "vested" 
in  English  Law,  as  applied  to  future  Interests 
other  than  remainders.  Is  that  It  means  not 
subject  to  a  condition  precedent  Hence 
legacies  payable  at  a  future  time  certain  to 
arise,  and  not  subject  to  a  condition  preced- 
ent, are  vested.  On  the  other  hand,  legacies 
only  payable  on  an  event  which  may  never 
happen,  and  hence  subject  to  a  condition 
precedent  are  contingent  Scott  v.  West  24 
N.  W.  161,  170.  63  Wis.  529. 

VESTED  ESTATE. 

"An  estate  Is  vested  when  there  is  a 
person  in  being  who  will  take  if  the  preced- 
ent estate  terminates."  Sheridan  v.  House, 
♦43  N.  Y.  (4  Keyes)  569,  687,  4  Abb.  Dec.  218, 
225. 

A  vested  estate  Is  an  estate  when  there 
is  a  person  In  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the  lands 
upon  the  ceasing  of  some  Intermediate  or 
precedent  estate.  Tayloe  v.  Gould  (N.  Y.) 
10  Barb.  388,  389,  393;  Hersee  v.  Simpson, 
46  N.  Y.  Supp.  755,  756,  20  App.  Div.  100; 
Hopkins  V.  Hopkins  (N.  Y.)  1  Hun,  352,  354; 
Thornton  v.  Zea,  55  S.  W.  798,  799,  22  Tex. 
Civ.  App.  509;  Smaw  v.  Young,  20  South. 
370,  875,  109  Ala.  528;  Rev.  St  Wis.  1898,  8 
2037. 

An  estate  Is  vested  when  there  is  an 
immediate  right  of  present  enjoyment  or  a 
present  fixed  right  of  future  enjoyment 
Flanner  v.  Fellows,  68  N.  BL  1057,  1058,  206 
III.  136;  Smith  v.  West  103  111.  832,  337 
Bennett  v.  Garlock  (N.  Y.)  10  Hun,  328,  338: 
Hopkins  V.  Hopkins  (N.  Y.)  1  Hun,  852,  354 
In  re  Moran's  Will,  96  N.  W.  367.  870,  188 
Wis.  177;  Clarke  v.  McOreary,  20  Miss.  (12 
Smedes  A  M.)  847,  853;    Hayes  v.  Goode 
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(Va.)  7  Leigh,  462,  496.  The  law  faTors  rest- 
ed estates  and  no  remainder  will  be  con- 
ttrned  to  be  contingent  which  may,  con- 
sistently with  the  Intention,  be  deemed  Test- 
ed. For  the  same  reasons  estates  are  held 
to  be  vested  at  the  earliest  possible  porlod, 
unless  a  contrary  Intention  Is  clearly  man- 
ifested In  the  grant  Tlndall  t.  Tlndall,  66 
S.  W.  1092.  1094,  167  Mo.  218;  Strode  v. 
McCk)rmlck,  41  N.  EL  1091,  10Q3,  158  Dl.  142. 

By  a  Tested  estate.  In  relation  to  Inter- 
ests of  the  freehold  quality,  Is  to  be  under- 
stood an  Interest  clothed,  as  to  legal  estates 
with  a  legal  seisin,  or  as  to  equitable  es- 
tates with  an  equitable  seisin,  which  enables 
the  person  to  whom  the  Interest  Is  limited  to 
exercise  the  right  of  present  or  future  enjoy- 
ment Immediately  In  point  of  estate.  A  Test- 
ed estate  is  an  Interest  clothed  with  a  pres- 
ent, legal,  and  existing  right  of  alienation. 
Thornton  t.  Zea,  55  S.  W.  798,  799,  22  Tex. 
GlT.  App.  509. 

The  term  ''Tested  estate*'  Includes  all 
estates  which  are  not  contingent,  whether  In 
possession,  reversion,  or  remainder,  as  used 
in  GlT.  Code,  9  490,  subsec.  2,  providing  that, 
if  the  estate  be  in  possession  and  the  prop- 
erty cannot  be  divided  without  materially 
impairing  its  value,  a  vested  estate  in  real 
property  Jointly  owned  by  two  or  more  per- 
sons may  be  sold.  Ward  t.  Edge,  39  S.  W. 
440,  443,  100  Ky.  757. 

VESTED  FUTITBE  ESTATE. 

Future  estates  are  Tested  when  there  is 
a  person  In  being  who  would  haTe  an  im- 
mediate right  to  the  possession  of  the  lands 
upon  the  ceasing  of  the  intermediate  or  pre- 
ceding estate.  Sage  t.  Wheeler,  87  N.  Y. 
Supp.  1107,  1109,  3  App.  DlT.  88;  Palmer  t. 
Dunham,  6  N.  Y.  Supp.  46,  47,  52  Hun,  468; 
Wadsworth  t.  Murray,  51  N.  Y.  Supp.  1038» 
1043,  29  App.  DlT.  191;  LdTlngston  t.  New 
York  Life  Ins.  A  Trust  Co.,  13  N.  Y.  Supp. 
105,  107,  59  Hun,  622;  Dana  t.  Murray,  122 
N.  Y.  604.  616,  26  N.  B.  21,  24;  Leslie  T.  Mar- 
shall  (N.  Y.)  31  Barb.  560,  564;  Oen.  St 
Minn.  1894,  8  4374;  Comp.  Laws  Mich.  1897, 
S8795. 

VESTED  FUTtJBE  nTTEBEST. 

A  "future  interest"  is  Tested  when  there 
Is  a  person  in  being  who  would  haTe  a  right, 
defeasible  or  indefeasible,  to  the  Immediate 
possession  of  the  property,  upon  the  ceasing 
of  the  intermediate  or  precedent  estate.  CIt. 
Code  Gal.  1903,  8  694;  Rct.  Codes  N.  D.  1899, 
9  3293;  OlT.  Code  S.  D.  1903,  S  209;  CIt. 
Code  Idaho  1901,  8  2357;  CIt.  Code  Mont. 
1895,  §  1115. 

VESTED  nr  XHTEBEST. 

An  estate  Is  "Tested  in  Interest"  when 
there  is  a  pi;^sent,  fixed  right  of  future  en- 


joyment Smith  T.  West,  103  HI.  332,  337. 
One  of  the  tests,  though  not  excluslTe,  is  the 
right  of  alienation.  Some  of  the  autboritlea 
hold  that  the  policy  of  the  law  against  clog- 
ging the  free  alienation  of  estates  is  the 
reason  for  the  rule  against  perpetuities. 
Gray,  Perpetuities,  S  205,  says:  "A  Tested 
interest  is  not  subject  to  the  rule  against 
perpetuities,  for  ex  tI  termini  it  is  not  sub- 
ject to  a  condition  preceding  it  A  remain- 
der is  Tested,  if  it  is  ready  to  take  effect 
whencTer  and  howcTer  the  particular  es- 
tate determines."  Gates  t.  Seibert,  57  a  W, 
1065,  1066,  157  Mo.  254. 

A  remainder  is  Tested  in  interest  where 
the  person  is  In  being  and  ascertained  who 
will,  if  he  llTCs,  haTe  an  absolute  and  im- 
mediate right  to  the  possession  of  the  land 
upon  tbe  ceasing  or  failure  of  all  the  pre- 
cedent estates,  proTidlng  the  estate  limited 
to  him  by  the  remainder  shall  so  long  con- 
tinue; in  other  words,  where  the  remainder- 
man's right  to  an  estate  in  possession  can- 
not be  defeated  by  third  persons,  the  con- 
tingent CTldence,  or  by  the  felony  of  a  con- 
dition precedent  if  he  Utcs,  and  the  estate 
limited  to  him  by  way  of  remainder  contin- 
ues until  all  the  precedent  estates  are  deter- 
mined, his  remainder  is  Tested  in  interest 
Hawley  t.  James  (N.  Y.)  5  Paige,  317,  466. 

VESTED  IH  POSSESSION. 

An  estate  is  "Tested  in  possession*'  when 
there  Is  a  right  of  present  enjoyment  Smith 
T.  West  103  111.  332,  337;  Gates  t.  Seibert 
57  S  W.  1065^  1066,  157  Mo.  254. 

VESTED  nrrEBEST. 

See  "Absolute  Vested  Interest** 

A  Tested  interest  is  where  there  is  an 
immediate  fixed  right  of  present  or  future 
enjoyment  whereas  an  executory  interest  ex 
t1  termi^  implies  that  something  further  la 
to  be  done  for  the  completion  of  the  trust 
and  the  Testing  of  an  estate  in  a  party. 
Hayes  v.  Goode  (Va.)  7  Leigh,  452,  496. 

A  "Tested  estate"  gives  a  certain  and 
fixed  right  of  present  or  future  enjoyment; 
that  is,  an  interest  clothed  with  a  present 
legal,  and  existing  right  of  alienation.  An 
interest,  when  vested,  and  whether  it  enti- 
tles the  owner  to  the  possession  now  or  at 
a  future  period,  Is  fixed  and  present  so  that 
the  right  of  ownership  over  the  land  or  other 
subject  of  property  to  the  extent  of  the  es- 
tate may  be  aliened.  Allison  v.  Allison's 
Ex'rs,  44  S.  E.  904,  915,  101  Va.  537,  63  L.  R. 
A.  920. 

It  is  not  the  uncertainty  of  enjoyment 
In  the  future,  but  the  uncertainty  of  the  riffht 
to  that  enjoyment,  which  makes  the  differ- 
ence between  a  vested  and  a  contingent  in- 
terest Hawkins  v.  Behllng,  48  N.  E.  94,  95, 
168  111.  214  (citing  4  Kent,  Oomm.  206;  Tern- 
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pie  y.  Scott,  143  111.  290,  296»  82  N.  B.  866); 
Lewis  V.  Howe,  66  N.  B.  076,  977,  174  N.  Y. 
840;  Smaw  v.  Young,  20  South.  370.  871, 
109  Ala.  52a 

At  common  law,  before  tbe  contingency 
happened,  contingent  remainders  could  not 
be  conveyed,  except  by  way  of  estoppel.  Yet 
they  were  assignable  In  equity,  since  theoret- 
ically such  a  remainder  was  not  an  estate, 
but  a  mere  chance  of  having  one.  Under  the 
statutes  in  various  states,  if  the  person  who 
is  to  take  the  estate  is  ascertained,  he  has 
what  is  called  a  "vested  interest  in  a  contin- 
gent remainder"  which  may  be  alienated  by 
deed.  Bunting  v.  Speek,  21  Pac  288,  292,  41 
Kan.  424,  8  L.  B.  A.  690. 

"Vested  interest"  can  mean  nothing  else 
than  an  interest  in  respect  of  which  there  is 
a  ftied  right  of  present  or  future  enjoyment 
The  power  of  a  testator  over  his  will  to  de- 
stroy it,  make  a  new  one,  or  appoint  anoth- 
er executor,  seems  to  leave  narrow  ground 
for  the  contention  that  the  interest  of  the 
executor  named  therein  is  a  vested  Interest. 
Stewart  v.  Harrlman,  56  N.  H.  25,  29,  22  Am. 
Rep.  408w 

A  policy  of  life  insurance^  the  mcHnent  it 
is  issued,  creates  a  vested  interest  in  the 
beneficiary  named.  Laughlin  t.  Norcross,  53 
Ati.  834,  835,  07  Me.  88. 

A  testator,  by  his  will,  after  making  spe- 
cific bequests,  ordered  that  the  rest  of  his 
estate  should  be  sold  by  his  executors  and 
turned  into  money  as  soon  after  his  deatii  as 
convenient  and  distributed  among  his  chil- 
dren in  the  following  proportions:  Two 
shares  to  each  of  his  sons,  and  one  share  to 
each  of  his  daughters — ^and  provided  that 
none  of  the  legacies  should  lapse  by  the 
death  of  any  of  his  children,  but  in  the  case 
of  such  death  the  share  of  the  deceased  child 
or  children  should  go  to  his  or  their  issue  in 
the  proportions  stated,  and  If  such  a  deceas- 
ed child  should  leave  no  issue  then  his  or 
her  share  should  go  to  and  among  his  surviv- 
ing children  in  like  proportions.  It  was  held 
under  the  will  that  on  the  death  of  the  testa- 
tor his  children  took  vested  interests  in 
their  respective  shares,  though  no  payment 
could  be  made  until  after  the  land  was  sold, 
but  it  in  nowise  affected  the  vesting  of  the 
titie.  Herbert  v.  Smith,  1  N.  J.  Eq.  (Saxt) 
141,  145. 

VESTED  I.EOACY. 

On  the  subject  of  what  constitutes  a 
vested  or  contingent  legacy,  this  court  has 
in  many  cases  iterated  and  reiterated  the 
rule  of  the  courts  in  England  that  where 
there  is  a  substantive  bequest  or  gift  of  a 
sum  of  money  to  be  paid  at  a  future  time  the 
legacy  is  vested,  but  where  there  is  no  ante- 
cedent debt  or  bequest  independent  of  the 


period  fixed  for  payment  then  it  is  not  vest- 
ed, but  contingent    Magoffin  v.  Patton  (Pa.) 

4  Rawle,  113;  Appeal  of  Selbert,  19  Pa.  (7 
Harris)  49,  56;  Lamb  v.  Lamb  (Pa.)  8  Watts, 
184  (cited  in  Appeal  of  Bowman,  84  Pa.  [10 
Casey]  19,  23). 

The  term  "vested"  is  constantiy  used 
of  legacies  to  indicate  more  than  not  being 
"contingent,"  in  the  common  use  of  that  term 
as  to  estates  in  real  property,  namely,  to  in- 
dicate one  which  is  not  subject  to  be  devest- 
ed, or  one  that  is  not  defeasible  by  lapse  of 
time  or  otherwise.  A  legacy  is  not  said  to  be 
vested,  except  where  a  legatee  has  power  tt 
extinguish  by  release  or  give  perfect  titie  by 
assignment  Where  words  of  futurity  axe 
annexed  to  the  substance  of  the  gift,  and 
there  is  nothing  in  the  will  to  manifest  a  dif- 
ferent intention,  the  gift  itself  will  be  deem- 
ed future^  and  the  question  of  who  is  the 
beneficiary  will  be  deemed  dependent  on  the 
state  of  facts  when  that  future  time  shall 
arrive.  And  in  this  class  of  cases  the  legacy 
is  said  meanwhile  not  to  be  vested,  although, 
if  it  were  an  estate  in  real  property  given  by 
the  same  language,  it  would  technically  be 
called  a  "vested,"  as  distinguished  from  a 
"contingent"  remainder.  Talmadge  v.  Sea- 
man, 32  N.  Y.  Supp.  906,  908,  85  Hun,  242 
(citing  Delafield  y.  Shlpman,  18  Abb.  N.  G. 
300,  note). 

When  a  legacy  is  directed  to  be  paid 
at  a  future  time  or  on  a  future  event,  it  is 
vested  or  contingent,  according  to  the  Intent 
of  the  testator  as  expressed  in  his  will.  If 
the  time  or  event  is  annexed  to  the  payment 
of  the  legacy,  it  is  vested;  If  to  the  substance 
or  gift  of  the  legacy,  it  is  contingent  There- 
fore tf  a  legacy  be  i^ven  to  a  person,  payable 
or  to  be  paid  at  or  when  he  shall  attain  the 
age  of  21  years,  or  at  any  other  definite  peri- 
od or  event,  the  legacy  becomes  vested  imme- 
diately upon  the  testator's  death,  and  im 
transmissible  to  the  will  or  administration  of 
the  legatee,  though  he  die  before  the  time  of 
payment  But  if  the  words  •'payable"  or  "to 
be  paid"  are  omitted,  and  the  legacy  is  giv- 
en at  21,  or  at  or  upon  any  other  future  peri- 
od, the  interest  is  contingent,  and  depends 
for  its  vesting  on  the  legatee  being  alive  at 
the  period  or  event  specified.  Rubencane  t. 
McKee,  6  Ati.  639,  641,  6  Del.  Ch.  40  (citing 
Ck>nweirs  Adm'r  v.  Heavilo's  Adm'r  [Del.] 

5  Har.  296). 

A  legacy  is  contingent,  and  not  vested, 
when  the  payment  thereof  is  deferred  for 
reasons  personal  to  the  legatee.  Thus  a  will 
directing  the  trustee,  on  the  death  of  a  life 
tenant  to  pay  out  of  the  residuary  estate  a 
certain  amount  to  each  of  two  nephews  of 
testatrix  when  they  shall  reach  majority, 
and,  in  case  either  die  before  that  age,  to  pay 
his  legacy  to  the  survivor,  creates  contingent; 
and  not  vested,  legacies.  In  re  Bngles' 
Estate,  81  AtL  76^  78,  166  Pa.  645b 
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If  a  legacy,  charged  upon  the  personal 
estate  only  of  the  testator,  be  given  uncondi- 
tionally, and  dependent  upon  no  future  con- 
tingency, then,  though  the  day  of  payment 
be  postponed,  as  if  it  is  to  be  paid  when  the 
legatee  attains  the  age  of  21  years,  or  mar- 
ries, or  some  other  contingency  happens,  yet, 
if  the  legatee  die  before  that  day,  his  rep- 
resentatives shall  take.  It  is  a  vested  legacy, 
—It  cannot  falL  Fairly  ▼.  Kline,  8  N.  X 
Law  (2  Penning.)  754,  758, 4  AxxL  Dec  414. 

Where  a  testator,  among  other  things, 
directed  and  bequeathed  as  follows:  "All 
the  residue  of  my  estate,  after  payment  of 
my  debts,  etc.,  I  give  and  bequeath  to  my 
diildroi,  to  wit,*'  naming  them,  "equally  to 
be  divided  among  them,  share  and  share 
aHke.  Nevertheless  my  intent  and  meaning 
is  that  if  my  said  daughter  Anna  should  die, 
but  leaving  no  child  or  children,  then  hw  div- 
idend out  of  my  estate  shall  be  equally  divid- 
ed among  my  sons  and  my  daughter  Mary" 
—this  was  a  "vested  legacy."  Hull  v.  Eddy, 
14  N.  J.  Law  (2  J.  8.  Oreen)  160, 17a 

TESTED  BEMAnmOL 

A  vested  remainder  is  where  a  present 
Interest  passes  to  a  certain  and  definite  per- 
son, but  to  be  enjoyed  in  futuro.  There  must 
be  a  particular  estate  to  support  it  The  re- 
mainder must  pass  out  of  the  grantor  at  the 
creation  of  the  particular  estate.  It  must 
vest  in  the  grantee  during  the  continuance  of 
the  estate,  or  eo  instante  that  it  determines. 
Poor  V.  Considine,  73  U.  S.  (6  Wall.)  458,  474, 
18  L.  Ed.  869;  Ouyler  v.  Ferrill  (U.  S.)  6  Fed, 
Gas.  1088,  1090;  Byrne  v.  France,  88  S.  W. 
178,  180,  131  Mo.  639;  Bunting  v.  Spe^,  21 
Pac.  288,  296,  41  Kan.  424,  8  L.  R.  A.  690; 
Haward  v.  Peavey,  21  N.  B.  503,  506,  128 
Dl.  480,  15  Am.  St.  Rep.  120;  Hauptman  v. 
Carpenter,  16  App.  D.  G.  524,  528;  Richard- 
son T.  Penicks,  1  App.  D.  G.  261,  264;  Phin- 
Izy  ▼.  Foster,  7  South.  836,  837,  90  Ala.  262; 
Allison  V.  Allison's  Ez'rs,  44  a  1^.  904,  915, 
101  Va.  587,  63  L.  R.  A.  920. 

A  remainder  is  vested  when  there  is  a 
person  in  being  who  would  have  an  Imme- 
diate right  to  the  possession  of  the  lands  on 
the  ceasing  of  the  intermediate  or  precedent 
estate.  Tayloe  v.  Gould  (N.  Y.)  10  Barb. 
888,  396;  Hennessy  v.  Patterson,  85  N.  Y. 
91.  100;  Minot  v.  Minot,  45  N.  Y.  Supp. 
554,  567,  17  App.  Div.  521;  Dana  v.  Murray, 
84  N.  Y.  St  Rep.  611,  617;  Bennett  v.  Gar- 
lock  (N.  Y.)  10  Hun,  828,  338;  Williams  v. 
Peabody  (V.  Y.)  8  Hun,  271,  272;  Kingsley  v. 
Browaid,  19  Fla.  722;  Groxall  v.  Sherrerd, 
72  U.  S.  (5  Wall.)  268,  288,  18  L.  Bd.  572; 
Chapin  V.  Crow,  147  111.  219,  222,  35  N.  E. 
5Sa,  37  Am.  St  Rep.  213;  Forsythe  v.  Lan- 
sing's Ex'rs,  50  S.  W.  854,  855,  109  Ey.  518; 
Curtis  V.  Zutavem  (Neb.)  93  N.  W.  400,  405; 
Wood  V.  GriflEln,  46  N.  H.  280,  234. 

The  term  •'vested,"  as  applied  to  remain- 
ders, has  unfortunately  been  used  in  English 


and  American  law  with  two  meanings:  (1) 
It  may  signify  simply  a  remainder  so  far 
vested  as  to  be  capable  of  alienation,  and 
the  subject  of  succession  by  inheritance.  (2) 
It  may  also  signify  a  remainder  so  absolute- 
ly vested  that  the  remainderman  is  certain 
to  come  into  possession  Immediately  on  the 
determination  of  the  precedent  estate.  John- 
son V.  Edmond,  83  AU.  503,  505,  65  Conn. 
492,  499. 

A  vested  remainder  is  an  immediate 
right  of  present  enjoyment  or  a  present  fix- 
ed right  of  future  enjoyment  Bufford  v. 
Holliman,  10  Tex.  560,  572,  60  Am.  Dec. 
223;  Havens  v.  Sea  Shore  Land  Co.,  20  Atl. 
497,  501,  47  N.  J.  Bq.  865;  Mercer  v.  Safe 
Deposit  &  Trust  Co.,  45  Ati.  865,  869,  91  Md. 
102. 

A  vested  remainder  is  one  limited  to  a 
certain  person  at  a  certain  time  or  upon  the 
happening  of  a  necessary  event  Civ.  Code 
Ga.  1895,  8  8100;  Olmstead  v.  Dunn,  72  6a. 
850,  860;  Fields  v.  Lewis,  46  S.  E.  437,  438, 
118  Oa.  57& 

^'A  vested  remainder  is  a  fixed  interest, 
to  take  effect  in  possession  after  a  particular 
estate  is  spent*'  Paul  v.  Frierson,  21  Fla. 
529,  588;  Hempstead  t.  Dickson,  20  111.  (10 
Peck)  198,  196,  71  Am.  Dec.  260. 

A  vested  remainder  Is  an  estate  fixed 
to  remain  in  a  determinate  person  after  the 
particular  estate  is  spent  or  comes  to  an  end. 
Marvin  v.  Ledwith,  111  Dl.  144^  150. 

"Vested  remainders  are  remainders 
which  pass  bv  the  conveyance  to^^ac^in 
persons,  but  the  possession  and  enjoyment 
only  are  postponed  until  a  particular  estate 
is  determined."  Bunting  v.  Speek,  21  Paa 
288,  290,  41  Kan.  424,  8  L.  R.  A.  690. 

''Vested  remainders"  (or  remainders  ex- 
ecuted, whereby  a  present  interest  passes  to 
the  party,  though  to  btf  enjoyed  in  future) 
are  where  the  estate  is  invariably  fixed,  to 
remain  to  a  determinate  person,  after  the 
particular  estate  is  spent  In  re  Moran's 
Will,  96  N.  W.  867,  369, 118  Wis.  177;  Ducker 
V.  Bumham,  146  111.  9,  22,  84  N.  B.  558,  87 
Am.  St  Rep.  135;  Hawley  v.  James  (N.  Y.) 
16  Wend.  61,  137;  Jackson's  Adm'r  v.  Sub- 
lett,  49  Ky.  (10  B.  Mon.)  467,  470. 

A  vested  remainder  Is  a  remainder  limit- 
ed to  a  certain  person  and  on  a  certain  event, 
so  as  to  possess  a  present  capacity  to  take 
effect  in  possession  should  the  possession 
become  vacant  Wallace  v.  Minor,  10  S.  E. 
423,  425,  86  Va.  550;  Lantz  v.  Massie's  Ex'x, 
40  &  E.  50,  99  Va.  709;  Chipps  v.  HaU,  23 
W.  Va.  504,  515. 

Gray,  Perpetuities,  8  209,  says:  "A  re- 
mainder is  vested  if  it  is  ready  to  take  effect 
whenever  and  however  the  particular  estate 
determines,  and  it  Is  immaterial  that  the 
particular  estate  is  determinable  by  a  con- 
tingency which  may  fall  beyond  a  life  or 
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llTes  in  being."    Gates  y.  Seibert,  57  S.  W. 
1066,  1066,  157  Mo.  254. 

A  "rested  remainder*'  is  an  estate  to  take 
effect  after  another  estate  for  years,  life,  or 
in  tail,  which  is  so  Umited  that,  if  that 
particular  estate  were  to  expire  or  end  in 
any  way  at  the  present  time,  some  certain 
person,  who  was  in  esse  and  answered  the 
description  of  the  remainderman  during  the 
continuance  of  the  particular  estate,  would 
thereupon  become  entitled  to  the  immediate 
possession,  irrespectiye  of  the  concurrence  of 
any  collateral  contingency.  Woodman  ▼. 
Woodman,  35  Atl.  1037,  1038,  89  Me.  128; 
Chapin  y.  Nott,  67  N.  E.  833,  835,  203  IlL 
341  (citing  Boatman  y.  Boatman,  198  111.  414, 
65  N.  B.  81);  Weehawken  Ferry  y.  Sisson, 
17  N.  J.  Eq.  (2  0.  E.  Green)  475,  479. 

A  "yested  remainder"  is  a  present  fixed 
right  of  future  enjoyment,  depending  on  no 
dubious  or  uncertain  eyent.  Rickey  y.  Hill- 
man,  7  N.  J.  Law  (2  Halst)  180,  187. 

A  yested  remainder  is  a  remainder  which 
is  limited  to  a  person  in  being  and  ascertain- 
ed to  take  effect  by  words  of  express  Umi- 
tation  on  the  determhiation  of  the  preced- 
ing particular  estate.  When  it  is  ascertain- 
ed that  the  remainder  may  take  effect  in 
possession  on  the  determination  of  the  pre- 
ceding estate,  at  whateyer  time,  and  howeyer 
early,  and  by  whateyer  means  these  estates 
may  determine,  the  remainder  must  be  con- 
sidered as  yested.  Kemp  y.  Bradford,  61  Md. 
330,  335. 

A  yested  remainder  is  one  that  takes 
effect  in  the  interest  and  right  immediately 
on  the  death  of  the  testator,  although  it  may 
not  take  effect — indeed,  if  it  be  a  remainder, 
it  cannot  take  effect— in  possession  and  en- 
joyment until  the  death  of  the  deylsee  for 
life  or  other  determination  of  the  particular 
estate.  In  a  case  of  a  deyise  of  an  estate 
for  life  to  testator's  son,  with  remainder  to 
testator's  heirs,  such  heirs  were  ascertained 
at  the  moment  of  the  eyent  of  the  testator's 
decease,  and  by  the  same  eyent  the  will  took 
effect  There  was  no  contingency  as  to  who 
was  to  take,  and  the  court  held  that  the  re- 
mainder vested  in  testator's  children  equal- 
ly, including  the  one  to  whom  the  life  es- 
tate was  deyised.  Brown  y.  Lawrence,  57 
Mass.  (3  Gush.)  390,  397. 

Continsent  remainder  distiasnished. 

"The  broad  distinction  between  yested 
and  contingent  remainders  is  this:  In  the 
first  there  is  some  person  in  esse,  known  and 
ascertained,  who  by  the  will  or  deed  creating 
the  estate  is  to  take  and  enjoy  the  estate, 
and  whose  right  to  such  remainder  no  con- 
tingency can  defeat.  In  the  second  it  de- 
pends upon  the  happening  of  a  contingent 
eyent  whether  the  estate  limited  as  a  re- 
mainder shall  eyer  take  effect  at  all.  The 
eyent  may  either  neyer  happen,  or  it  may 


not  happen  until  after  the  particular  estate 
upon  which  it  depended  shall  haye  been  de- 
termined, so  that  the  estate  in  remainder 
will  neyer  take  effect"  Bunting  y.  Speek,  21 
Pac.  288,  296,  41  Kan.  424,  3  U  B.  A.  690. 

It  is  the  present  capacity  of  taking  effect 
in  possession,  if  the  possession  should  eyer 
become  yacant,  not  the  certainty  that  it 
eyer  will  become  yacant  while  the  remainder 
continues,  that  distinguishes  a  yested  from  a 
contingent  remainder.  EUnkead  y.  Byan,  58 
Aa  1063,  1055,  64  N.  J.  Eq.  454  (citing  Van 
Dyke's  Adm'r  y.  Vanderpoors  Adm'r,  14  N. 
J.  Eq.  198);  Hayens  y.  Sea  Shore  Land  Co., 
20  Atl.  497,  501,  47  N.  J.  Eq.  365;  BaUey 
y.  Milkm,  5  S.  W.  867,  368,  9  Ky.  Law  Bep. 
409;  Johnson  y.  Bobertson,  45  S.  W.  523, 
524,  20  Ky.  Law  Bep.  135;  Walters  y.  Crutch- 
»  (Ky.)  15  B.  Mon.  2,  10;  Chew  y.  Keller, 
100  Mo.  863,  18  8.  W.  395;  Patrick  y.  Blair, 
24  8.  W.  767,  769,  119  Mo.  105;  Smaw  t. 
Young,  20  South.  370,  381,  109  Ala.  528; 
Paul  y.  Frierson,  21  Fla.  529,  533;  Kingsley 
y.  Broward,  19  Fla.  722;  Croxall  y.  Sherrerd, 
72  U.  S.  (5  Wall.)  268,  288,  18  L.  Ed.  572; 
Heilman  y.  Heilman,  129  Ind.  59,  66,  28  N.  B. 
310. 

It  is  not  the  uncertainty  of  eyer  taking 
effect  in  possession  that  makes  a  remainder 
contingent,  for  to  this  extent  eyery  remainder 
is  and  must  be  liable,  since  the  remainder- 
man may  die  without  heirs  before  the  dis- 
tribution of  the  particular  estate.  The  pres- 
ent capacity  to  take  effect  in  possession,  if 
the  possession  were  to  become  yacant  before 
the  estate  limited  in  remainder  determines, 
uniyersally  distinguishes  a  yested  from  a 
contingent  remainder.  Moore's  Adm'r  v. 
Sleet,  68  S.  W.  642.  643,  113  Ky.  600;  For- 
sythe  y.  Lansing's  Ex'rs,  59  8.  W.  854,  855^ 
109  Ky.  518;  Byans  y.  Davis  (Pa.)  1  Yeates, 
332,  340;  Bruce  y.  Bissell,  119  Ind.  525,  528, 
22  N.  E.  4,  12  Am.  St  Rep.  436. 

The  term  **remalnder"  is  a  relatiye  ex- 
pression, and  implies  that  some  part  of  the 
thing  is  preyiously  disposed  of.  Vested  re- 
mainders, or  remainders  executed,  whereby  a 
present  interest  passes  to  the  party,  are 
where  the  estate  is  invariably  fixed  to  remain 
to  a  determinate  person  after  the  particular 
estate  is  spent  And  contingent  or  executory 
remainders,  whereby  no  present  interest  pass- 
es, are  where  the  estate  in  remainder  Is  lim- 
ited to  take  effect  either  to  a  dubious  and 
uncertain  person  or  upon  a  dubious  and  un- 
certain event  Hudson  y.  Wadsworth,  8 
Conn.  348,  859. 

A  "yested  remainder"  is  an  estate  in 
pnesenti,  although  to  be  enjoyed  in  the  fu- 
ture, while  a  contingent  remainder  is  an 
estate  to  vest  upon  the  happening  of  some 
future  event  A  contingent  and  not  a  vest- 
ed, remainder  is  created  in  the  children  of 
the  devisees  by  a  will  in  which  the  testatrix 
gives  property  to  her  aisters,  to  hold  the  i 
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during  their  lives  and  at  their  decease  to 
descend  to  their  children,  respectively,  and  to 
be  eqnally  divided  among  them  or  the  sur- 
vivors of  them.  Spear  v.  Fogg,  32  AtL  791, 
702,  87  Me.  182. 

Estates  created  by  a  testator  will  be 
regarded  by  the  courts  as  vested  estates, 
and  not  contingent,  unless  it  is  manifest 
that  a  contrary  result  was  intended.  A  pow- 
er given  a  life  tenant  to  sell  and  convey  the 
fee  did  not  render  the  remainder  contingent, 
but  it  was  a  vested  remainder.  Kirkpatrick  v. 
Kirkpatrick,  197  111.  144.  64  N.  B.  267.  And 
though  a  power  is  given  to  a  trustee  to  pay 
or  deliver  over  the  estate  to  the  life  tenant, 
yet  the  remainder  is  vested.  Harvard  Col- 
lege V.  Balch,  171  111.  275,  49  N.  E.  543.  In 
4  Kent,  Oomm.  p.  228,  the  author  says:  "A 
remainder  limited  upon  an  estate  tail  is  held 
to  be  vested,  though  it  must  be  uncertain 
whether  it  will  ever  take  place."  Boatman 
y.  Boatman,  65  N.  E.  81,  83,  198  IlL  414. 

As  estate  of  Inliexitaiiee. 

See  ''Estate  of  Inheritance." 

As  pvoperty. 

See  "Property* 

VESTED  HIOHT. 

A  "vested  right"  is  defined  to  be  an  im- 
mediate fixed  right  to  present  or  future  en- 
joyment, or  where  the  interest  does  not  de- 
pend on  a  period  or  an  event  that  is  uncer- 
tain. Clarke  v.  McGreary,  20  Miss  (12  Smedes 
&  M.)  347,  353;  Marshall  v.  King,  24  Miss. 
(2  Cushm.)  85,  90;  Oriental  Bank  v.  Freeze,  18 
Me.  109,  36  Am.  Dec.  701;  Ed  worthy  v.  Iowa 
Savings  &  Loan  Ass'n,  86  N.  W.  315,  316,  114 
Iowa,  220  (citing  Louisville  &  T.  Turnpike 
Road  Co.  V.  Boss  [Ky.]  44  S.  W.  981);  Glad- 
ney  v.  Sydnor,  72  S.  W.  554,  556,  172  Mo.  318, 
60  Lu  R.  A.  880,  95  Am.  St.  Rep.  517. 

A  vested  right  is  a  right  to  do  or  pos- 
sess certain  things  which  the  parties  had  al- 
ready begun  to  exercise,  which  is  either  au- 
thorized by  the  statute  or  to  the  exercise 
of  which  no  obstacle  exists  in  the  laws  which 
have  been  enacted.  Day  v.  Madden,  48  Pac. 
1053,  1057,  9  Colo.  App.  464. 

A  vested  right  is  held  subject  to  the 
laws  for  the  enforcement  of  public  duties, 
and  though  the  privileges  and  rights  of  heirs 
and  legatees  who  can  take  and  receive  shares 
of  the  property  of  a  decedent  are  vested 
immediately  on  the  death  of  the  testator  or 
Intestate,  and  the  right  to  such  share  vests 
In  those  entitled  directly  on  his  death,  yet 
the  right  to  take  a  legacy  is  subject  to  the 
laws  for  the  assessment  and  collection  of  a 
tax,  as  a  premium  on  the  right  and  privilege 
to  receive  the  inheritance,  as  much  as  it  is 
subject  to  laws  which  authorize  the  taxation 
of  the  very  property  bequeathed.    Gelsthorpe 
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V.  Fnmell,  51  Pac  267,  270,  20  Mont  299. 
39  L.  R.  A.  170. 

The  tom  "vested  rights,"  within  the 
meaning  of  the  rule  that  vested  rights  can- 
not be  taken  away  by  retrospective  legisla- 
tion, Includes  the  right  in  property  which 
one  owns.  A  vested  right  is  property,  as 
tangible  things  are  property,  when  they 
I  spring  from  contract  or  the  principles  of  the 
common  law.  There  is  a  vested  right  in  an 
accrued  cause  of  action,  in  a  defense  to  a 
cause  of  action,  or  even  in  the  statute  of 
limitation,  when  the  bar  has  attached,  by 
which  an  action  for  a  debt  is  barred.  When 
a  writ  has  been  approved  by  judgment,  the 
fruits  of  recovery  cannot  be  devested  by  new 
legislation  or  subjected  to  new  hazard  by 
reviving  a  new  writ  of  appeal  or  some  other 
mode  of  review.  Cassard  v.  Tracy,  27 
South.  368,  874,  52  La.  Ann.  835,49  L.  R.  A. 
272. 

A  "vested  right"  is  property  which  the 
law  protects.  Hoeft  v.  Supreme  Lodge 
Knights  of  Honor,  45  Pac.  185,  186,  118  Cal. 
91,  33  L.  R.  A.  174. 

A  "vested  rights*  is  the  privilege  to  en- 
Joy  property  legally  vested,  or  to  enforce 
contracts  and  enjoy  the  rights  of  property 
conferred  by  the  existing  law.  To  take 
property  from  A.  and  give  it  to  B.;  to  deny 
validity  to  contracts  legal  when  made;  to 
prevent  their  enforcement  according  to  the 
terms  stipulated;  to  compel  a  party  to  per- 
form in  a  diflferent  manner  from  his  contract 
— in  these  and  like  cases,  rights  will  be  de- 
vested; but  a  privilege  or  right  to  resort 
to  this  or  that  particular  court  is  not  such  a 
right  as  the  Legislature  is  prohibited  from 
changing.  Fisher*s  Negroes  v.  Dabbs,  14 
Tenn.  (6  Yerg.)  119,  154. 

At  the  common  law,  the  husband  imme- 
diately on  his  marriage  succeeded  to  certain 
rights  in  the  real  and  personal  estate  which 
the  wife  then  possessed.    These  rights  be- 

j  came  vested  rights  at  once,  'and  any  subse- 
quent alteration  in  the  law  could  not  take 

I  them  away.  Holliday  v.  McMillan,  79  N.  C. 
315,  318. 

Where   one  who   contracts   to  build   a 
bridge  for  a  county  draws  an  order  in  pay- 
ment of  a  valid  debt  on  the  fund  to  be  earn- 
ed, which  is  accepted  by  the  county,  the  or- 
!  der  is  an  equitable  assignment  of  so  much 
I  of  the  fund  as  Is  necessary  to  pay  it,  and 
j  creates  a  valid  contract  between  the  payee 
'  and  the  county,  which  is  a  vested  right  that 
cannot  be  affected  by  a  mechanic's  lien  law 
subsequently  passed,  giving  parties  furnish- 
ing material  to  the  contractor  a  lien  on  mon- 
ey due  or  to  become  due  under  bis  contract. 
Young  V.  Jones,  54  N.  E.  235,  236,  180  111. 
216. 

A  "vested  right"  has  been  defined  brief- 
ly aa  an  Immediate,  fixed  right  of  posses- 
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BlOD  or  fQture  enjoyment    Young  t.  Jones,  ^ 
M  N.  B.  235,  236,  180  lU.  216. 

When  the  right  to  a  patent  becomes  per- 
fect the  foil  equitable  title  passes  to  the 
purchaser,  with  all  the  benefits,  immunities, 
and  burdens  of  ownership.  A  contract  for 
the  purchase  of  public  land  is  complete  when 
the  certificate  of  entry  has  been  executed 
and  delivered..  A  patent  certificate  protects 
the  purchaser's  rights  as  fully  as  a  patent 
A  "vested  right  to  a  patent"  for  public  land 
is  equivalent  to  a  patent  issued.  The  ex- 
ecution and  delivery  of  a  patent  after  the 
right  to  it  has  become  complete  are  mere 
ministerial  acts  of  the  officers  charged  with 
that  duty.  As  a  matter  of  law  officers  of 
the  Land  Department  of  the  government  are 
agents  of  the  law.  They  cannot  act  beyond 
its  provisions,  nor  make  any  disposition  of 
land  not  sanctioned  by  law;  and  where,  after 
a  purchaser  of  government  land  has  acquir- 
ed a  vested  right  to  the  patent  the  officers 
of  the  land  department  wrongfully  cancel 
his  entry  and  issue  a  patent  to  another  per- 
son, such  act  does  not  deprive  the  officer  of 
his  right  to  the  land.  Stimson  Land  Oo.  v. 
Rawson  (U.  8.)  62  Fed.  426,  429. 

A  "vested  right"  is  defined  as  the  power 
one  has  to  do  certain  actions  or  to  possess 
certain  things  according  to  the  laws  of  the 
Uind.  The  Act  of  Assembly  of  1837  author- 
izing a  railroad  company  to  erect  a  bridge 
over  a  creek  is  constitutional,  and  gives  no 
right  of  action  to  the  owner  of  a  mill  above, 
though  damage  results  to  him  from  a  loss  of 
navigation  and  obstructing  the  flowage  of 
water;  and  an  act  giving  the  right  of  action 
for  the  unauthorized  obstructions,  passed 
after  the  obstructions  were  made,  which  act 
was  not  accepted  by  the  railroad  company, 
interferes  with  the  vested  rights  of  the  com- 
pany, being  a  violation  of  their  charter  and 
of  the  obligations  of  the  contract  with  them, 
and  hence  unconstitutional.  Bailey  v.  Phil- 
adelphia, W.  &  B.  R.  Oo.  (Del.)  4  Har.  889, 
400,  44  Am.  Dec  693. 

When  "vested  rights"  are  spoken  of  by 
the  courts  as  being  ^empt  from  legislative 
interference,  they  mean  those  rights  to  which 
a  party  may  adhere,  and  upon  which  he  may 
insist  without  violating  any  principle  of 
sound  morality.  In  the  language  of  Judge 
Duncan,  in  Satterlee  v.  Matthewson  (Pa.)  16 
Serg.  &  R.  169,  191:  '*There  can  be  no  vest- 
ed right  to  do  wrong."  In  the  nature  of 
things,  there  can  be  no  vested  right  to  vio- 
late a  moral  duty,  or  to  resist  the  perform- 
ance of  a  moral  obligation.  Grinder  v.  Nel- 
son (Md.)  9  Gill,  299,  309,  52  Am.  Dec.  694. 

Ezemptioa* 

Privileges  extended  to  debtors  by  ex- 
isting exemption  laws  are  not  as  to  partic- 
ular property  which  comes  within  their  pro- 
tection, '^vested  rights."  Bull  y.  Ck>nroe,  13 
Wia.  239,  23& 


•tested  rights,"  In  the  widest  sense,  are 
rights  which  are  complete  and  consummated, 
so  that  nothing  remains  to  be  done  to  fix  the 
right  of  the  citizen  to  enjoy  them.  A  stat- 
utory exemption  from  performance  of  service 
upon  Juries  or  from  militia  duty,  or  exemp- 
tion from  taxation,  and  numerous  other 
rights  which  will  suggest  themselves,  are 
vested  rights  equally  with  the  right  to  the 
writ  of  habeas  corpus,  the  right  to  trial  by 
Jury,  and  the  right  of  private  property;  yet 
there  are  but  two  classes  for  which  immunity 
against  the  encroachment  of  the  lawmaker 
can  be  claimed.  The  first  class  are  those 
expressly  protected  by  the  constitutionai 
provisions,  either  federal  or  state,  such  as 
the  right  of  trial  by  Jury  and  the  privilege 
of  the  writ  of  habeas  corpus.  The  other 
class  is  not  expressly  shielded  by  the  funda- 
mental law,  and  is  limited  to  two  or  three 
instances.  These  are  the  title  to  private 
property,  the  incompetency  of  the  Legisla- 
ture to  pass  a  law  denying  to  a  man  notice, 
actual  or  constructive,  of  a  suit  against  him 
or  a  right  to  be  heard  therein,  and  a  princi- 
ple that  a  man  shall  not  be  made  a  Judge 
in  his  own  case.  Moore  v.  State,  48  N.  J. 
Law  (14  Yroom)  208,  243,  89  Am.  Rep.  668. 

The  term  "vested  right"  relates  to  prop- 
erty rights,  and  does  not  embrace  within  its 
meaning  the  immunity  or  exemption  created 
by  an  omission,  in  the  statute  under  which  a 
corporation  is  effected,  to  impose  a  liability 
for  the  paving  of  streets  used  and  occupied 
by  the  corporation  as  a  street  surface  rail- 
road. Weed  V.  Oommon  Oouncil  of  City  of 
Blnghampton,  66  N.  Y.  Supp.  106,  108,  26 
Misc.  Rep.  20& 

Espeotant  and  eimtlaseat  rislits  die- 
tinsiiishod. 

A  vested  right  Is  an  immediate,  fixed 
right  of  present  or  future  enjoyment  Rights 
are  vested,  in  contradistinction  to  being  ex- 
pectant or  contingent  They  are  vested 
when  the  right  to  enjoyment,  present  or 
prospective,  has  become  the  property  of  some 
particular  person  or  persons,  as  a  present  in- 
terest They  are  expectant  when  they  de- 
pend on  the  continued  existence  of  the  pres- 
ent condition  of  things  until  the  happening 
of  some  future  event  They  are  contingent 
when  they  are  only  to  come  into  existence 
on  an  event  or  condition  which  may  not 
happen  or  be  performed  until  some  other 
event  may  prevent  their  vesting.  Pearsall 
V.  Great  Northern  Ry.  Ck).,  16  Sup.  Ot  706, 
713,  161  U.  S.  646,  40  L.  Bd.  83& 

Ezpeetation* 

A  right  cannot  be  considered  as  vested, 
unless  it  is  something  more  than  a  mere  ex- 
pectation, and  has  already  become  a  title, 
legal  or  equitable,  to  the  present  or  future 
enforcement  of  a  demand  or  a  legal  exemp- 
tion from  a  payment  made  by  another. 
Richardson  v.  Akin,  87  111.  138  (citing  Ooole^, 
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Const    Llm.    859);    Toronto   t.    Salt   Lake 
doonty,  87  Pac  587,  588»  10  Utah,  410. 

A  "Seated  right,**  to  be  within  the  pro- 
tection of  the  Oonatitiition  against  Interfer- 
ence therewith,  must  be  something  more 
than  a  mere  expectation  based  upon  the 
anticipated  continuance  of  existing  laws.  It 
mnst  have  become  a  title,  legal  or  equitable, 
to  the  present  or  future  enjoyment  of  prop- 
erty in  some  way  or  another.  Steen  t.  Kin- 
sey,  68  a  W.  1060,  1063,  68  Ark.  800  (citing 
Black,  St  Const  480;  Suth.  St  Const  I 
164). 

A  mere  expectation  is  not  a  "tested 
right,"  and  the  right  of  officers  who  are  not 
appointed  under  the  Constitution  to  com* 
pensatlon  becomes  Tested  only  as  it  ac- 
crues, so  that  an  act  reducing  their  salaries 
may  be  made  to  apply  to  senrlces  rendered 
after  the  passage  of  the  act  in  proceedings 
commenced  prior  thereto.  In  re  Mayor,  etc., 
of  City  of  New  York,  68  N.  Y.  Supp.  875, 
876^  33  App.  DlT.  365. 

A  right  cannot  t>e  considered  a  Tested 
right  unless  it  is  something  more  than  such 
a  mere  expectation  as  may  be  based  upon 
an  anticipated  continuance  of  the  present 
general  laws.  It  must  haTe  become  a  title, 
legal  or  equitable,  to  the  present  or  future 
enjoyment  of  the  property,  and  it  is  because 
the  mere  expectation  of  property  in  the  fu* 
ture  is  not  considered  a  Tested  right  that  the 
rules  of  descent  are  held  subject  to  change 
in  their  application  to  all  estates  not  already 
passed  to  the  heir  by  the  death  of  the  own* 
er.  Stratton  Claimants  t.  Morris  Claimants, 
15  &  W.  87,  91,  80  Tenn.  (6  Pickle)  407,  12 
L.  R.  A.  70. 

A  mere  expectation  is  not  a  Tested  right, 
under  Greater  New  York  Charter,  Laws  1807, 
c.  878,  I  098,  fixing  the  compensation  of 
commissioners  in  street-opening  proceedings 
at  six  dollars  per  day.  Commissioners  ap^ 
pointed  before  the  charter  took  effect  are 
entitled  to  only  such  sum  for  serrices  per- 
formed after  the  taking  effect  of  the  char- 
ter.   In  re  Wllklns  Places  54  N.  T.  Supp.  65, 

6a 

lAolioate  riglit  to  dower. 

It  is  said  in  Mason  t.  Mason,  140  Mass. 
63,  3  N.  B.  19,  that  an  Inchoate  right  of 
dower  is  a  Tested  right  of  value,  but  it 
would  seem  that  the  word  "contingent'* 
which  was  used  in  Bullard  t.  Briggs,  24 
Mass.  (7  Pick.)  633,  537,  19  Am.  Dec.  292, 
would  more  accurately  describe  the  nature  of 
the  estate.  Flynn  t.  Flynn,  50  N.  B.  650,  651, 
171  Mass.  812,42L.B.A.98,68Am.St  Rep. 
427. 

Penalty. 

The  law  recognizes  no  Tested  rights  in 
penalties.  Farmelee  t.  Lawrence^  48  HI. 
881*  830. 


The  repeal  of  a  penal  statute  pending 
an  appeal  from  Judgment  thereunder  is  not 
a  depriTation  of  a  Tested  right  since  no  one 
has  a  Tested  right  in  an  unenforced  pen- 
alty. Anderson  t.  Byrnes,  54  Pac  821,  822, 
122  Cal.  272. 

A  Tested  right  is  one  perfect  in  itself, 
and  which  does  not  depend  upon  a  contin- 
gency or  the  commencement  of  a  suit  It 
was  held  that  a  county  did  not  haTe  a  Test- 
ed right  in  a  statutory  penalty  before  judg- 
ment was  obtained  therefor.  Coles  t.  Mad- 
ison County,  1  HI.  (Breese)  154,  157,  12  Am. 
Dec  161. 

A  right  cannot  be  regarded  as  Tested  in 
the  constitutional  sense  until  it  amounts  to 
something  more  than  such  a  mere  expecta- 
tion of  future  benefit  or  interest  as  may  be 
founded  upon  ani  anticipated  continuance  of 
the  existing  general  laws.  Thus  the  right 
of  a  municipality  to  the  penalties  and  in- 
terest accruing  on  delinquent  taxes  cannot 
be  said  to  be  a  Tested  right  City  of  New 
Whatcom  t.  Boeder,  01  Fac  767,  768,  22 
Wash.  57a 


w  SMtters  of  yvooedwe. 
Fartles  haTe  no  Tested  rights  in  reme- 
dies or  matters  of  procedure,  and  there  is 
nothing  in  attachment  proceedings  that  con- 
stitutes a  Tested  right  on  the  part  of  the 
plaintiffs  therein  to  the  property  attached. 
Steers  t.  Kinsey,  58  8.  W.  1060i  1068,  68 
Ark.  360. 

A  "Tested  rightf  is  property  arising 
from  contract  or  from  the  principles  of  the 
common  law,  which  cannot  be  destroyed, 
doTested,  or  impaired  by  legislation.  In 
cases  where  a  contract  is  made  in  pursuance 
of  a  statute,  which  also  prescribes  the  par- 
ties against  whom  and  the  mode  in  which 
it  may  be  enforced,  the  right  to  enforce  it 
In  the  manner  prescribed  Is  part  of  the  con- 
tract, and  is  not  affected  by  a  subsequent 
act  repealing  the  proTlslons  in  reference  to 
the  enforcement  of  the  contracts  authorized 
by  the  statute  under  which  it  was  made; 
but  Imperfect  and  Inchoate  rights  are  sub- 
ject to  future  legislation,  and  may  be  ex- 
tinguished while  In  that  condition.  Eoyston 
T.  Miller  (U.  8.)  76  Fed.  50,  53.      • 

VESTURE. 

The  term  ''Tcsture,'*  according  to  Lord 
Coke,  was  used  to  denote  com,  grass,  under- 
wood, and  the  like.  Co.  Lltt  46.  Shepherd, 
in  his  Touchstone,  seems  to  speak  of  the 
terms  "Tcsture"  and  "herbage,"  as  hSTlng 
the  same  meaning.  But  this  is  not  the  sense 
of  the  passage.  Shepherd  is  enumerating  the 
words  by  which  particular  Interests,  and  the 
words  by  which  the  land  itself,  will  pass, 
and  he  mentions  grants  of  the  Testure  or 
1  herbage  and  instances  grants  of  particular 
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interests,  and  a  grant  of  all  tbe  profits  and 
an  Instance  of  a  grant  of  the  land  itself. 
The  terms  "vesture"  and  "herbage"  are  cou- 
pled by  Touchstone,  not  because  they  mean 
the  same  thing,  but  because  they  are  words 
by  which  a  particular  interest  will  pass. 
Simpson  t.  Coe^  4  N.  H.  801,  803, 

VETERAN. 

In  the  rules  adopted  by  the  state  cIyII 
service  commission,  the  word  **veterans"  is 
defined  as  relating  to  "honorably  discharged 
soldiers  and  sailors  of  the  army  and  navy 
of  the  United  States  in  the  late  Civil  War, 
who  are  citizens  and  residents  of  this  state." 
People  V.  Stratton„80  N.  Y.  Supp.  269.  273, 
79  App.  Div.  149;  People  v.  Burch,  80  N. 
Y.  Supp.  274^  275,  79  App.  Div.  156. 

"Veterans,"  as  used  In  Laws  1888,  e. 
354,  as  amended  by  Laws  1884,  c.  14,  and 
Laws  1886,  c.  29,  giving  a  preference  in 
public  employment  to  veterans  of  the  Civil 
War,  etc.,  means  those  who  have  had  much 
experience,  who  have  grown  old  in  service, 
and  does  not  include  a  member  of  a  military 
regiment  temporarily  called  out  for  a  few 
days'  service  only.  People  v.  Adams,  18 
N.  Y.  Supp.  896,  897,  64  Hun,  634. 

The  word  "veteran,"  in  the  chapter  re- 
lating to  the  civil  service,  shall  mean  a  per- 
son who  served  in  the  army  or  navy  of  the 
United  States  in  the  War  of  the  Rebellion 
and  was  honorably  discharged  therefrom,  or 
a  citizen  of  the  commonwealth  who  disr 
tinguished  himself  by  gallant  and  heroic  con- 
duct while  serving  in  the  army  or  navy  of 
the  United  States  and  has  received  a  medal 
of  honor  from  the  President  of  the  United 
States.  Bev.  Laws  Mass.  1902,  p.  827,  c.  19, 
I  20. 

VETERINARY  SURGEON. 

A  ••veterinary  surgeon"  is  a  person  law- 
fully practicing  the  art  of  treating  and  heal- 
ing injuries  and  diseases  of  domestic  ani- 
mals. As  used  under  Gen.  St  1894,  S  7948, 
a  person  cannot  lawfully  practice  such  arts 
without  a  license.  Evidence  that  a  person 
was  a  veterinary  surgeon  is  sufficient  evi- 
dence that  he  is  a  licensed  veterinary  sur- 
geon. Lyford  v.  Martin,  82  N.  W.  479,  480^ 
79  Minn.  243. 

A  veterinary  surgeon  lawfully  engages, 
and  is  bound,  to  use  in  the  performance  of 
his  duties  and  In  his  employment  such  rea- 
sonable skill,  diligence,  and  attention  as  may 
be  ordinarily  expected  of  persons  of  that 
profession.  He  does  not  contract  to  use  the 
highest  degree  of  skill,  nor  extraordinary 
amount  of  diligence,  but  to  exercise  a  rea- 
sonable degree  of  knowledge,  diligence,  and 
attention.  Barney  v.  Pinkham,  45  N.  W. 
694,  29  Neb.  850,  26  Am.  St  Rep.  389. 


VETO. 

The  woid  *'veto"  is  of  Latin  extraction, 
and,  literally  translated,  means  "I  forbid" 
or  **!  deny."  These  words  have  a  singular^ 
ly  ominous  sound  when  they  are  applied  in 
a  democratic  government,  and  at  once  call 
attention  to  the  fact  and  challenge  the  au- 
thority. There  are.  In  constitutional  govern- 
ments, two  fundamental  theories  upon  whidi 
the  grant  of  the  power  of  "veto"  rests: 
First,  to  preserve  the  integrity  of  that  branch 
of  government  in  which  the  vetoing  powera 
are  vested,  and  thus  maintain  an  equilibrium 
of  governmental  powera ;  second,  to  act  as  a 
check  upon  corrupt  or  hasty  and  ill-consid- 
ered legislation.  These  theories  have  enter- 
ed into  all  debates  touching  the  power.  The 
right  when  given  at  all,  is  usually  lodged  in 
the  executive  branch  of  government  Rome 
vested  it  in  the  tribune,  and  the  salutation, 
"I  forbid,"  pronounced  by  a  tribune,  station- 
ed at  the  door  of  the  Roman  senate,  meet- 
ing a  bill,  nullified  it  The  crown,  in  Eng- 
land, possesses  the  same  power.  French 
philosophers  exhausted  their  learning  and 
ingenuity  upon  the  constitution  of  1791,  and 
saw  it  fall  apart  for  the  reason,  among 
othera,  that  the  king  possessed  the  power 
of  suspension  of  legislation,  unless  adopted 
by  three  successive  assemblies.  The  Span- 
ish king  might  twice  refuse  his  sanction  to 
the  action  of  the  Cortes  before  it  could  find 
a  place  in  the  law,  under  the  Constitution  of 
1812;  and  the  Norwegian  constitution  of 
1814  was  like  it  in  this  respect  The  early 
colonial  legislatures  felt  the  same  power  both 
from  crown  and  governor,  for  it  was  the 
practice  of  the  latter  to  have  money  orders 
in  his  favor  injected  into  or  accompanying 
bills  to  be  signed,  so  that  he  might  receive 
the  former  at  the  time  or  before  he  signed 
the  latter,  which  accompaniment  was  much 
preferred;  while  the  grievance  against  the 
crown  found  expression  in  the  declaration, 
"He  has  refused  his  assent  to  laws  the  most 
wholesome  and  necessary  for  the  public 
good."  It  was  thought  by  Blackstone  that 
this  absolute  power  of  veto  was  needful  for 
equilibrium,  and  so  he  wrote:  ''Here,  then, 
is  lodged  the  sovereignty  of  the  British  con- 
stitution, and  lodged  as  beneficially  as  is 
possible  for  society;  for  in  no  other  shape 
could  we  be  so  certain  of  finding  the  three 
great  qualities  of  government  so  well  and 
so  happily  united.  If  the  supreme  powers 
were  lodged  in  any  one  of  the  three  branches 
separately,  we  must  be  exposed  to  the  in- 
conveniences of  either  absolute  monarchy, 
aristocracy,  or  democracy,  and  so  want  two 
of  the  three  principal  ingredients  of  good  pol- 
ity— either  virtue,  wisdom,  or  power.  If  It 
were  lodged  In  any  of  the  two' branches — for 
instance,  in  the  king  and  House  of  Lords — 
our  laws  might  be  providently  made  and  well 
executed,  but  they  might  not  always  have 
the  good  of  the  people  in  view;   If  lodged 
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In  the  king  and  commonR,  we  sbonld  want 
that  clrcamspection  and  mediatory  caution 
which  the  wladom  of  the  peers  la  to  afford : 
If  the  supreme  rights  of  legislature  were 
lodged  In  the  two  houses  only,  and  the  king 
had  no  negative  on  their  proceedings,  they 
might  be  tempted  to  encroach  upon  the 
royal  prerogatiTe,  or  perhaps  to  abolish  the 
kingly  office,  and  thereby  weaken  (if  not 
totally  destroy)  the  strength  of  the  execntiye 
power.  But  the  constitutional  government 
of  this  Island  is  so  admirably  tempered  and 
compounded  that  nothing  can  endanger  or 
hurt  It  but  destroying  the  equilibrium  of 
power  between  one  branch  of  the  legislature 
'  and  the  rest"  Bl.  Comm.  (Chase's  Ed.)  17. 
It  is  to  be  noticed  in  this  connection  that 
the  British  constitution  makes  the  crown  a 
constituent  part  of  the  legislature,  which 
does  not  find  place  in  this  government  The 
truth  of  the  statement  that  one  generation 
has  not  foresight  sufficient  to  legislate  for 
the  next  finds  vivid  confirmation  from  this 
quotation,  for  it  remains  as  a  fact  that  since 
1682  the  right  of  veto  by  the  crown  has  not 
been  exercised,  and  it  is  asserted  by  some 
writers  that  its  exercise  at  this  day  would 
lead  to  a  revolution.  The  veto  power  was 
regarded  with  great  distrust  and  disfavor 
by  the  framers  of  our  government,  both 
state  and  national,  and  its  right  of  exercise 
is  by  no  means  universal  now.  Only  one 
of  the  orignal  state  Constitutions — Massa- 
chusetts— gave  even  a  qualified  veto,  while 
the  Articles  of  Confederation  withheld  it  en- 
tirely, reaching  the  other  extreme  of  require 
Ing  the  assent  of  nine  states  to  important 
acts  of  legislation,  thus  giving  to  a  minority 
of  five  states  an  absolute  right  of  veto. 
The  happy  solution  of  this  question  by  the 
framers  of  the  federal  Constitution  bad  for 
Its  basis  the  integrity  of  the  executive  branch 
of  the  government,  and  very  little  consid- 
eration was  given  to  the  theory  of  a  check 
upon  ill-considered  and  hasty  legislation. 
As  late  as  1884,  and,  so  far  as  I  possess  the 
information  at  this  date,  Delaware,  North 
Carolina,  Ohio,  and  Rhode  Island  still,  with- 
hold the  veto  power  from  the  executive; 
while  in  eight  others  a  majority  vote  of 
the  whole  number  of  members  elected  to 
the  Legislature  constitutes  all  that  Is  re- 
quired to  override  a  veto.  By  the  consti- 
tution of  1871  the  German  Empire  vests  its 
legislative  powers  In  the  federal  council  and 
the  imperial  diet  No  mention  is  made  of 
the  emperor,  but  In  certain  specified  bills 
concerning  the  army,  taxes,  etc.,  the  pro- 
posal of  the  federal  council  only  was  ac- 
cepted, and  this  gives  to  the  emperor  as 
king  of  Prussia  the  right  of  veto  against  its 
actions.  The  Swiss  federal  constitution 
gives  the  president  no  "veto"  power,  but  In 
certain  cantons  the  right  rests  with  the  vot- 
ers. In  the  kingdom  of  Poland  the  objection 
of  a  single  deputy  was  sufficient  to  nullify 
th»  bill.  This  history,  and  these  illustra- 
tions, serve  to  show  that  the  people  of  all 


constltutlona]  governments  are  extremely 
solicitous  and  jealous  of  this  power,  and 
have  at  all  times  hedged  it  about  by  care- 
fully expressed  limitations.  Consequently 
it  follows  that  the  right  of  this  exercise  by 
an  executive  must  always  be  supported  by 
plain  and  undoubted  authority.  It  has  of 
recent  dates  been  the  gradual  and  growing 
belief  that  this  power  is  wisely  placed  in  the 
executive  head  of  municipal  authority,  not 
as  essential  to  preserve  an  equilibrium  of 
governmental  powers,  but  for  almost  the 
sole  purpose  of  a  check  upon  any  corrupt 
and  hasty  actions  of  ill-considered  legisla- 
tion. This  is  not  a  new  Idea,  but  it  was 
not  accepted  until  experience  has  shown  it 
to  be,  usually,  for  the  best  Interests  of  the 
people  in  the  government  of  cities.  Frank- 
lin long  ago  stated  one  reason  for  the  lodg- 
ment of  this  power  in  an  executive:  "A  sin- 
gle man  may  be  afraid  or  ashamed  of  doing 
injustice.  A  body  Is  never  either  one  or 
the  other,  if  it  is  strong  enough.  It  cannot 
apprehend  assassination,  and,  by  dividing  a 
shame  among  them,  it  is  so  little  apiece 
that  no  one  minds  it"  While,  for  these  and 
other  reasons,  it  is  doubtless  the  tendency 
of  modem  legislation  to  bestow  this  power 
upon  the  executive  head  of  municipal  gov- 
ernment with  much  liberality,  yet  It  is  equal- 
ly true,  and  always  to  be  borne  in  mind, 
that  the  power  must  be  express  or  necessa- 
rily implied,  and,  without  it,  it  does  not 
exist.  People  v.  Board  of  Councilmen,  20 
N.  Y.  Supp.  51,  64  (citing  Dill.  Mun.  Corp. 
[4th  Ed.]  S§  208,  aSl ;  Martlndale  v.  Palmer, 
52  Ind.  418;  Nat  Bank  of  Commerce  v. 
Town  of  Grenada  [U.  S.]  41  Fed.  91;  Mac- 
Kenzie  v.  Wooley,  39  La.  Ann.  949,  8  South. 
128). 

The  Governor's  disapproval  of  a  bill  is 
commonly  known  as  a  "veto."  Common- 
wealth V.  Barnett,  48  Atl.  976,  199  Pa.  161,  55 
L.  R.  A.  882. 

VEX. 

"Vexing  or  harassing,**  as  used  In  a  stat- 
ute requiring  the  affidavit  for  a  distress  war- 
rant to  state  that  it  is  not  sued  out  for  the 
purpose  of  vexing  or  harassing  the  defend- 
ant, is  equivalent  to  the  phrase  "injuring  or 
harassing,"  and  hence  an  affidavit  using  the 
latter  phrase  is  a  compliance  with  the  stat- 
ute.   Biesenbach  v.  Key,  63  Tex.  79,  81. 

VEXATION. 

Vexation  may  mean,  within  a  mere  dic- 
tionary definition,  trouble  or  annoying  In- 
convenience to  which  a  party  Is  put  in  going 
to  law.  Williampon  v.  Liverpool,  L.  &  G. 
Ins.  Co.  (U.  S.)  105  Fed.  31,  38. 

"Vexation,"  as  applied  to  the  element  of 
damages  to  which  a  party  whose  property 
has  been  attached  is  entitled,  applies  to  the 
instances  where  there  is  no  reasonable  foun- 
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datlon  for  believing  that  a  statotory  ground 
for  an  attachment  exists,  or  if  the  process 
be  sued  out  wantonly  cft  redLlessly  without 
probable  cause,  or  if  it  be  resorted  to  in  a 
mere  race  of  diligence  to  obtain  a  first 
lien,  when  no  statutory  ground  exists  in  fact 
or  is  reasonably  believed  to  exist  City 
Nat  Bank  v.  Jeffries,  73  Ala.  183,  191. 

VEXATIOUS  DELAT. 

Oen.  8t  I  1707,  providing  that  interest 
may  be  recovered  on  mon^  withheld  by  an 
"unreasonable  and  vexatious  delay,"  should 
be  construed  as  meaning  something  more 
than  delay  in  the  payment  of  a  sum  due. 
Corson  v.  Neatheny,  11  Pac.  82,  81^  9  Cola 
212. 

VEXATIOUS  BEMOVAIi. 

''Vexatious  removal,"  as  used  in  tike 
statute  for  preventing  the  vexatious  removal 
of  an  indictment  into  the  court  of  Queen's 
Bench,  would  not  include  removal  which 
the  prosecution  was  compelled  to  make  in 
ordw  to  secure  any  trial.  Reg.  v.  City  of 
Manchester,  7  Bl.  &  BL  468,  400. 

VEXATIOUSLT. 

The  word  ''vexatiously,'*  as  used  in  Rev. 
8t  Mo.  1899, 1  8012,  providing  that  in  any  ac- 
tion against  any  insurance  company  to  recov- 
er the  amount  of  any  loss  under  a  policy,  if 
it  appear  from  the  evidence  that  such  com- 
pany has  vexatiously  refused  to  pay  such 
loss,  the  court  may  allow  the  plaintiff  cer- 
tain damages,  is  a  vague  term.  It  is  little 
more  than  an  epithet  The  Supreme  Court 
of  Missouri  has  held  that  no  direct  proof  of 
its  existence  is  exacted  of  the  plaintiff.  Wil- 
liamson V.  Liiverpool,  L.  &  G.  Ins.  Co.  (U.  S.) 
105  Fed.  31,  38  (citing  Lockwood  v.  Atiantic 
Mut  Ins.  Co.,  47  Mo.  50). 

VI. 

Mr.  Goddard,  in  discussing  an  enjoy- 
ment of  an  easement  which  is  not  peaceable, 
defines  "vi,"  in  the  phrase  "vi  clam  aut 
precario,"  to  mean  violence,  or  force  and 
strife,  or  contention  of  any  kind;  and  the 
illustration  he  gives  is  where  the  enjoyment 
has  been  during  a  period  of  litigation  about 
the  right  claimed,  or  the  user  has  been  con- 
tinually interrupted  by  physical  obstacles 
placed  with  a  view  of  rendering  user  imprac- 
ticable. Lehigh  Valley  R.  Co.  v.  McFarlan, 
43  N.  J.  Law  (14  Vroom)  605»  622  (citing 
Goddard,  EaseuL  1729. 

VIET  ABMIS. 

See  "Trespass  VI  et  Armis.** 

"Vi  et  armis,"  with  force  and  arms,  usu- 
ally used  in  indictments  for  trespasses  and 


wrongs,  etc.,  with  actual  violence.  Mr.  Chit* 
ty,  in  his  Criminal  Law  (volume  1,  p.  241), 
says  "that  although,  since  8t  27  Henry  VIII, 
c.  8,  many  indictments  for  trespasses  and 
other  wrongs  accompanied  with  actual  vio- 
lence have  been  deemed  insufBdent  for  want 
of  the  words  Srith  force  and  arms,'  the  court 
has  refused  to  quash  proceedings  where  such 
words  have  been  omitted,"  and  this  seems 
to  be  the  better  opinion;  for  otherwise  the 
terms  of  the  statutes  making  the  offeoae 
would  be  destitute  of  meaning.  Taylor  t. 
State,  25  T&ul  (6  Humph.)  285,  288. 

The  words  "vi  et  armis"  have  been  held 
to  be  unnecessary  in  several  American  cases 
dted  in  notes  to  the  point  as  to  their  ne- 
cessity in  an  information  when  other  words 
implying  force  are  used.  Chitty  says  that 
it  seems  to  be  generally  agreed  that  where 
there  are  other  words  implying  force,  the 
omission  of  the  phrase  "vi  et  armis"  is  suffi- 
ciently supplied.  Such  was  the  decision  in 
State  V.  Hanley,  47  Vt  290.  SUte  v.  Pratt, 
54  Vt  484,485. 

The  offense  of  'fdrdble  trespass**  must 
be  done  with  a  strong  hand,  or,  as  other- 
wise expressed,  "manu  forti,"  which  It  Is 
held  implies  greater  force  than  is  express- 
ed by  the  phrase  "vi  et  armis."  Conse- 
quently it  is  held  that  a  charge  that  the  tree- 
pass  was  committed  vl  et  armis  is  insuffi- 
cient to  charge  a  forcible  trespass.  Stats  t. 
Ray,  82  N.  a  89,  4a 


VIA. 

In  Bngland  the  word  "Ma**  signified  a 
kind  of  public  way  over  which  the  public 
passed  on  foot  and  on  horseback  and  on  re- 
hicles  with  wheels,  and  "via"  was  called 
"the  highway."  Boyden  v.  Achenbach,  79  N. 
C.  589,  541. 

"Via"  means  by  the  way  of,  and  as  used 
in  shipping  bills  never  designates  a  terminal 
point  but  designates  the  route  by  which 
the  thing  is  to  be  carried,  where  there  are 
two  or  more  available  routes.  Denver  A  B. 
O.  Ry.  (3a  V.  De  Witt,  29  Paa  524,  1  Ck>lo. 
App.  419. 

"Via,**  as  used  In  a  draft  drawn  on  a 
newspaper  of  M.,  via  B.  Nat.  Bank,  will  not 
be  given  a  meaning  of  "by  the  way  of,"  but 
will  be  held  to  import  a  presentation  at  the 
bank  of  E.  Bartholomew  v.  First  Nat  Bank, 
52  Paa  239,  18  Wash.  683. 

The  words  "via  a  port  for  orders,**  In  a 
marine  policy  on  a  voyage  via  a  certain  port 
for  orders,  was  construed  not  to  render  a 
stay  of  the  vessel  in  such  port  for  a  longer 
time  than  necessary  to  receive  orders  a  de- 
viation ;  but  it  was  held  that  the  vessel  had 
a  right  to  stay  a  reasonable  time  to  sell  a 
portion  of  its  cargo,  and  whether  the  time 
of  its  stay  was  unreasonable  or  not  was  held 


VIADUCT 


7818 


VICE  PRINCIPAL 


a  quecrtlon  for  tbe  jury.    Arnold  ▼• 
Mat  Ins.  Co^t  78  N.  Y.  7,  18. 


Padflc 


VIADUCT. 

A«  bridge, 


"Bridge." 


A  '^riaducf '  ia  an  extenalve  bridge  for 
the  purpose  of  conducting  a  road  for  a  road- 
way over  a  yalley  where  an  embankment 
woold  be  Impracticable  or  Inconvenient — an 
elevated  roadway  or  a  bridge;  and  hence  a 
statute  authorizing  the  building  of  a  via- 
duct within  one  county  is  within  the  consti- 
tutional provision  forbidding  the  Legislature 
from  enacting  any  special  or  private  laws  for 
laying  out  or  opening  highways,  except  In 
case  of  state  roads  extending  Into  more  than 
one  county.  Wagner  v.  Milwaukee  County, 
8S  N,  W.  577,  679, 112  Wis.  eOL 

VIBRATE. 

''OsdllateP*  Is  defined  as  to  vibrate  as  a 
pendulum;  to  move  backward  and  for- 
ward.; to  swing.  "Oscillatory*'  Ife  defined 
as  moving  alternately  one  way  and  another 
as  a  pendulum;  swinging;  vibrating.  "Vi- 
brate" Is  defined  as  to  move  or  play  to  and 
fro  as  a  pendulum;  to  oscillate;  to  swing. 
So  a  machine  for  treatment  of  disease  by 
producing  an  oscillating  or  vibratory  motion 
In  the  limbs  of  the  patient  Is  Infringed  by  a 
machine  producing  substantially  the  same 
motions  In  the  limb  by  a  rotary  motion  In  the 
machine.  Taylor  v.  Wood  (U.  a)  28  Fed. 
Cas.  807,  812. 


VICAR. 

''Vicar,**  as  used  In  the  ninety-first  of 
the  canons  of  1008,  providing  that  the  parish 
clerk  was  to  be  appointed  *^  the  parson 
or  vicar,  or,  where  there  Is  no  parson  or 
vicar,  by  the  minister  of  that  place  for  the 
time  being,"  describes  the  functionary,  what- 
ever title  he  may  bear,  who  for  the  time  be- 
ing has  the  cure  of  the  parish  as  principal. 
Plnder  v.  Barr,  4  Bl.  4  Bl.  105,  115,  28  Bng. 
Law  &  Eq.  285,  23a 


VICE. 

(Lat)  In  the  place  or  stead;  *Moe  mea,** 
In  my  plaoa    Black,  Law  Diet 

VZC£  OOMMEBOZAX.  AGEHT. 

"Vice  consuls"  and  "^Ice  commercial 
agents,"  when  used  In  the  title  relating  to 
diplomatic  and  consular  officers,  shall  be 
deemed  to  denote  consular  officers,  who 
shall  be  substituted,  temporarily,  to  fill  the 
places  of  consuls  general,  consuls,  or  com- 
mercial agentSy  when  th^  shall  be  tempo- 


rarily absent  or  relieved  from  duty.    U.  8. 
Comp.  St  1001,  p.  1150. 


VICE  CONSUL. 

"Vice  consuls'*  are  consular  officers  sub- 
stituted temporarily  to  fill  the  place  of  con- 
suls when  temporarily  absent  or  removed 
from  duty.  Schunlor  v.  Russell,  18  S.  W. 
484,  485,  88  Tex.  83. 

"Vice  consuls"  and  •'vice  commercial 
agents,"  when  used  In  the  title  relating  to 
diplomatic  and  consular  officers,  shall  be 
deemed  to  denote  consular  officers,  who  shall 
be  substituted,  temporarily,  to  fill  the  places 
of  consuls  general,  consuls,  or  commercial 
agents,  when  they  shall  be  temporarily  ab- 
sent or  relieved  from  duty.  U*  8.  Gomp.  8t 
1901,  p.  1150. 

VICE  FKE8IDENT. 

Of  corporation  as  agent,  see  "Agent" 

A  vice  president  Is  an  officer  next  In 
rank  below  a  president  Pond  v.  National 
Mortgage  &  Debenture  Co^  50  Pac.  078»  074, 
0  Kan.  App.  7ia 

VICE  VBXNOTPAU 

A  'Mce  principal"  Is  one  to  whom  an 
employer  delegates  the  performance  of  du- 
ties which  the  law  Imposes  on  him,  and  the 
employer  Is  responsible  because  the  duty  is 
bis  owa  Durkin  v.  Kingston  Coal  Ck>.,  88 
Atl.  287,  288,  171  Pa.  198,  29  L.  R.  A.  808, 
50  Am.  St  Rep.  801;  Pelrce  v.  Oliver,  47  N. 
E.  485,  488,  18  Ind.  App.  87  (citing  8  BUlott 
R.  R.  I  1817). 

He  Is  a  "vice  principal"  who  Is  Intrust- 
ed by  the  master  with  power  to  superintend, 
direct  or  control  the  workman  In  his  work, 
so  that  for  negligence  In  such  superintend- 
ence, direction,  or  control  the  master  Is  11a- 
able.  Moore  v.  Wabash,  St  L.  &  P.  Ry.  Co., 
85  Ma  588,590. 

The  satisfactory  evidence  of  'Mce  prln- 
dpalsblp"  Is  his  supervision,  control,  and 
subjection  to  his  orders  and  directions.  New 
Omaha  Thomson-Houston  Electric  Light  Co. 
T.  Baldwin,  87  N.  W.  27,  81,  82  Neb.  180. 

At  first  a  vice  principal  was  limited  to 
be  a  person  who  had  the  right  to  employ  and 
discharge  the  servants,  but  this  rule  has 
since  been  relaxed,  and  the  rule  now  is  that 
It  Is  a  question  of  authority  to  represent  the 
master  which  determines  the  question  of 
whether  a  person  Is  vice  principal.  Grattis 
V.  Kansas  City,  P.  &  O.  R.  Co.,  55  S.  W.  108, 
111,  158  Mo.  880,  48  L.  R.  A.  899,  77  Am. 
St  Rep.  721. 

A  vice  principal  Is  one  who  Is  Intrusted 
by  the  master  with  the  authority  to  super- 
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Intend,  control,  or  command  oth^  persons 
employed  by  the  master,  or  with  the  authcNr- 
Ity  to  direct  any  other  employ^  In  the  per- 
formance of  his  dn^.  Mexican  Nat  Ry.  Co. 
▼.  Finch,  27  S.  W.  1028,  1030,  8  Tex.  CIy. 
App.  409. 

A  vice  principal,  for  whose  negligence  an 
employer  will  be  liable  to  other  employes, 
must  be  either:  First  One  in  whom  the 
employer  has  placed  the  entire  charge  of  the 
business  or  of  a  distinct  branch  of  it,  giv- 
ing him,  not  merely  authiMrity  to  superintend 
certain  work  or  certain  workmen,  but  con- 
trol of  the  business,  and  exercising  no  dis- 
cretion or  oversight  of  his  own.  New  York, 
L.  B.  &  W.  R.  Co.  T.  Bell,  112  Pa.  400,  4 
Atl.  50.  Secondly.  One  to  whom  he  dele- 
gates a  duty  of  his  own,  which  is  a  direct, 
riersonal,  and  absolute  obligation,  from  which 
nothing  but  performance  can  relieve  him. 
I^wla  V.  Selfert  116  Pa.  628,  647,  11  Aa 
514.  2  Am.  St  Rep.  631 ;  Prevost  v.  Citizens' 
Ice  &  Refrigerating  Co.,  40  Atl.  88,  88,  185 
Pa.  617,  64  Am.  St  Rep.  659;  Casey  ▼.  Penn- 
sylvania Asphalt  Pav.  Co.,  47  AtL  1128,  1130, 
198  Pa.  348;  Johnson  v.  Western  N.  Y.  &  P. 
Ry.  Co.,  49  AU.  794,  795,  200  Pa.  314. 

A  vice  principal  is  the  representative  of 
the  master,  and  for  his  acts  and  negligence 
the  master  is  responsible.  An  employ^  of  a 
corporation  may  become  such  a  representa- 
tive in  two  ways:  First  He  may  be  intrust- 
ed with  the  entire  management  and  super- 
vision of  all  the  business  of  the  corporation, 
or  with  the  entire  management  and  supervi- 
sion of  a  distinct  and  separate  department 
of  its  business,  and  in  such  a  case  he  may  be 
termed  a  "general  vice  principal,*'  because 
in  all  his  acts  relative  to  the  business  of  the 
corporation  he  stands  in  the  place  of  the 
master,  and  the  latter  is  liable  for  his  neg- 
ligence in  tlieir  performance.  Second.  One 
who  has  not  the  authority  of  a  general  vice 
principal  may  be  intrusted  by  the  master 
with  the  discharge  of  absolute  personal  du- 
ties that  rest  upon  it,  such  as  the  duty  to 
use  reasonable  care  to  employ  competent  and 
careful  fellow  servants,  and  in  such  a  case 
he  may  be  termed  a  "special  vice  principal." 
He  stands  in  the  place  of  the  master  when 
he  is  discharging  one  of  these  personal  du- 
ties of  the  master,  and  the  latter  is  liable 
for  his  negligence  in  the  discharge  of  it;  but 
in  the  performance  of  his  other  services  as 
a  general  employ^  he  is  not  the  representa- 
tive of  the  master,  nor  is  the  master  liable 
for  his  negligence  in  the  performance  of 
them.  Whether  or  not  the  master  is  liable 
for  the  negligence  of  such  a  servant  in  a 
given  case  must  be  determined  by  the  na- 
ture of  the  duty  in  the  performance  of  which 
he  was  guilty  of  the  negligence.  If  he  was 
engaged  in  discharging  an  absolute  duty  of 
the  master,  the  latter  is  liable;  otherwise. 
It  is  not  City  of  Minneapolis  v.  Lundin  (U. 
S.)  58  Fed.  525,  527,  7  C.  a  A.  344  (citing 


Baltimore  &  O.  R.  Co.  ▼.  Bangh,  13  Sup. 
Ct.  914,  919,  921,  149  U.  &  368,  37  L.  Ed. 
772;  What  Cheer  Coal  Co.  v.  Johnson,  56 
Fed.  810,  6  C.  C.  A.  148;  Brown  v.  Winona 
&  St  P.  R.  Co..  27  Minn.  162,  165,  166.  6 
N.  W.  484,  38  Am.  Rep.  285;  Brown  v.  Min- 
neapolis &  St  L.  Ry.  Co.,  31  Minn.  553,  18 
N.  W.  834). 

A  vice  principal  is  one  vested  with  the 
entire  management  control,  and  supervi- 
sion of  a  particular  work  to  be  done,  so  am 
to  say.  not  only  what  shall  be  done,  but  how 
it  shall  be  done,  and  has  full  pow»  and 
authority  to  command  the  men  under  him 
in  the  work,  and  the  work  is  under  his  prac- 
tical direction  and  control,  save  and  except 
as  he  may  receive  directions  from  time  to 
time  from  his  employer,  and  there  Is  ordi- 
narily no  one  else  present  and  authorized  to 
superintend  and  direct  the  work  of  the  men. 
He  then  represents  the  employer — stands 
for  the  employer.  When  the  foreman  of  a 
gang  of  men  is  Invested  with  such  control, 
he  is  a  vice  principal.  Lindvall  t.  Woods 
(U.  S.)  44  Fed.  855,  857. 

An  employ^  or  servant  who  is  clothed 
with  special  powers  and  authority  with  re- 
spect to  the  management  of  the  master's 
business  and  the  control  of  his  fellow  serv- 
ants in  the  matter  of  the  performance  of 
their  work,  and  to  whom  is  delegated  the 
performance  of  the  master's  absolute  duties 
to  other  servants  with  reference  to  the  obli- 
gation to  provide  them  with  the  several  In- 
struments and  several  places  to  work,  is  as 
to  such,  either  servants  or  employ^,  a  vice 
principal,  when  engaged  in  the  performance 
of  the  said  powers  and  authority  conferred 
upon  him.  He  is  a  fellow  servant  when  en- 
gaged in  the  common  employment  of  the 
master.  Perras  v.  A.  Booth  ft  Co.,  84  N.  W. 
739,  741,  82  Minn.  191. 

Where  an  employer  provides  some  other 
person  than  himself  to  see  that  his  serv- 
ants are  furnished  with  a  safe  place  to  work, 
and  with  suitable  machinery  and  appliances 
kept  in  good  repair,  the  person  to  whom  such 
duty  is  delegated,  no  matter  what  his  rank 
or  grade,  cannot  be  a  servant  In  the  sense 
or  nature  of  the  rule  applicable  to  injuries 
occasioned  by  fellow  servants.  Such  person 
is  an  agent,  and  is  generally  called  in  the 
law  a  vice  principal.  Under  this  definition 
one  employed  to  see  that  docks  on  which 
lumber  was  moved,  and  which  were  from  7 
to  16  feet  above  the  ground,  were  kept  in 
good  repair,  was  a  vice  principal,  and  not 
a  fellow  servant  as  to  such  duties.  Van  Dn- 
sen  T.  Letellier,  44  N.  W.  572,  576,  78  Mich. 
492. 

A  foreman  of  a  gang  at  a  factory,  who, 
while  performing  the  duties  of  a  common 
laborer,  directs  a  workman  to  go  into  an 
inclosure  and  assist  him,  is  not  a  vice  prin- 
cipal in  giving  the  order,  though  he   had 
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power  to  employ  and  discharge  mea  Casey 
T.  PennsylYania  Asphalt  Pay.  Co.,  47  Atl. 
1128,  1180,  198  Pa.  848. 

The  chief  engineer  of  a  refrigerator  com- 
pany, having  general  charge  of  the  engine 
room  and  freezing  department,  of  which  he 
is  foreman,  and  in  which  capacity  he  gives 
orders  to  the  men  in  that  department,  and 
having  authority  to  engage  men  for  short 
jobs,  in  the  manager's  absence,  is  not  a  vice 
principal,  so  as  to  make  the  master  liable 
for  his  negligence  in  directing  certain  work, 
resulting  in  injury  to  an  employ^.  Prevost 
T.  Citizeus*  Ice  &  Refrigerator  Co.,  40  Atl. 
88,  89,  185  Pa.  617,  64  Am.  St  Rep.  659. 

One  in  charge  of  a  gang  of  men  erect- 
ing poles  and  a  telegraph  line  along  a  rail- 
road is  a  fellow  servant  of  the  members  of 
such  gang,  so  that  one  of  them,  injured 
through  his  negligence,  cannot  recover  there- 
for of  the  rftUroad  company,  though  they 
were  employed  by  the  company,  which  was 
paying  for  the  work,  and  he  was  employed 
by  the  telegraph  company  and  allowed  by 
the  railroad  company  to  superintend  the 
gang.  Johnson  v.  Western  N.  T.  ft  P.  Ry. 
Co..  49  Atl.  794,  795,  200  Pa.  314. 

In  determining  whether  an  employ^  oc- 
enples  the  position  of  vice  principal,  the 
mere  superiority  in  dignity,  grade,  or  com- 
pensation, in  favor  of  one  servant  of  a  com> 
mon  principal  over  other  servants,  is  not  a 
mark  by  which  to  distlngniish  whether  or 
not  the  former  is  a  vice  principal.  The 
most  genera]  test  is  that,  in  order  to  be  a 
vice  pdncipal,  a  servant  must  so  far  stand 
In  the  place  of  his  master  as  to  be  charged 
in  the  particular  matter  with  the  perform- 
ance of  a  duty  toward  the  inferior  which, 
under  the  law,  the  master  owes  to  such 
servant,  as,  for  example,  furnishing  tools 
or  machinery  and  appliances,  or  giving  or- 
ders with  respect  to  work  to  be  done  by  the 
subordinate.  Ohio  River  &  C.  R.  Co.  t.  Ed- 
wards (Tenn.)  76  S.  W.  897,  899. 

The  controlling  consideration  in  deter- 
mining whether  an  employd  Is  a  vice  prin- 
cipal is  not  his  comparative  rank  or  his  au- 
thority to  command,  nor  to  employ  or  dis- 
charge, but  whether  he  Is  the  representative 
of  the  master  in  respect  to  those  duties 
which  the  master  cannot  escape  by  a  delega- 
tion of  them.  Southern  Indiana  Ry.  Co.  v. 
Harrell,  68  N.  B.  262,  264,  161  Ind.  689,  68 
L,  R.  A.  460. 

One  to  whom  a  master  gives  the  entire 
charge  of  the  selection  of  the  materials  and 
the  construction  of  a  runway  used  in  cart- 
ing coal  from  tfie  hatchway  of  a  vensel  to 
a  bin  on  the  dock,  and  who  also  employs 
and  directs  the  laborers  in  unloading  the 
coal.  Is  the  representative  of  the  master. 
Brown  v.  Gilchrist  46  N.  W.  82,  84^  80  Mich. 
56,  20  Am.  St  Rep.  496. 


A  yardmaster,  in  charge  of  switchyards 
of  a  railroad,  who  is  subordinate  to  a  gen- 
eral yardmaster,  who  is  in  turn  subordinate 
to  a  trainmaster,  and  he  to  a  superintend- 
ent is  not  a  '*vice  principal,''  but  a  "fellow 
servant,"  in  his  relation  to  other  employes 
engaged  in  switching  in  the  yard.  Pennsyl- 
vania Go.  V.  Fishack  (U.  S.)  123  Fed.  465, 
471,  69  a  C.  A.  269. 

A  "vice  principal"  is  one  Intrusted  by 
the  master  with  power  to  superintend,  di- 
rect, or  control  the  workmen  in  their  work. 
If  a  person  employs  another  to  perform  a 
duty  which  he  would  have  to  discharge  if 
another  were  not  employed  to  do  it  for  him, 
such  employ^,  as  to  that  service,  stands  in 
the  master's  stead  with  relation  to  other 
persons.  Moore  v.  Wabash,  St  L.  &  P.  Ry. 
Co.,  85  Mo.  688,  594. 

A  vice  principal  is  one  to  whom  is  de- 
puted the  discharge  of  some  duty  or  the  ex- 
ercise of  some  power  which  belongs  to  the 
master  as  such,  and  he  does  not  act  as  a 
vice  principal,  nor  engage  in  any  work  which 
does  not  pertain  to  the  duty  or  peculiar 
power  of  the  master,  Just  as  an  agent  does 
not  act  as  an  agent,  when  doing  some  act 
entirely  outside  of  his  agency.  Decatur  Ce- 
real Mill  Co.  V.  Gogerty,  80  111.  App.  632, 
63a 

One  in  charge  of  a  number  of  laborers 
at  night  and  invested  with  the  power  of 
directing  them  in  their  work  and  looking 
after  the  business  of  his  employer,  whether 
he  was  called  "foreman"  or  not,  was  a  "vice 
principal"  of  his  employer.  Fox  v.  Jacob 
Dold  Packing  Co.,  70  S.  W.  164,  167,  96  Mo. 
App.  173. 

All  persons  engaged  in  the  service  of 
any  railroad  corporation  doing  business  in 
the  state,  who  are  intrusted  by  such  corpora- 
tion with  the  authority  of  superintendence, 
control,  or  command  of  other  persons  in  the 
employ  or  service  of  such  corporation,  or 
with  the  authority  to  direct  any  other  serv- 
ant in  the  performance  of  any  duty  of  such 
servant  or  with  the  duty  of  inspection  or 
other  duty  owing  by  the  master  to  the  serv- 
ant are  "vice  principals^'  of  such  corpora- 
tion, and  not  fellow  servants.  Rev.  St  Mo. 
1899,  I  2874. 

All  persons  engaged  in  the  service  of 
any  person,  firm,  or  corporation,  fcMreign  or 
domestic,  doing  business  in  this  state,  who 
are  intrusted  by  such  person,  firm,  or  cor- 
poration as  employer  with  the  authority  of 
superintendence,  control,  or  command  of  oth- 
er persons  in  the  employ  or  service  of  mch 
employer,  or  with  the  authority  to  direct 
any  other  employ^  in  the  performance  of 
any  duties  of  such  employ^,  are  vice  prin- 
cipals of  such  employer,  and  not  fellow  serr- 
anta.    Rev.  St  Utah  1898,  |  1842. 
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Am  affected  hj  aetnal  —rirtenee* 

A  "rice  principal"  in  charge  of  work- 
men does  not  become  a  co-workman  when- 
ever he  actually  assists  in  the  manual  per- 
formance of  a  task,  instead  of  superintend- 
ing it  If  he  chooses  to  take  on  himself  the 
role  of  laborer,  he  may  do  so,  and  does  not 
thereby  devest  himself  of  his  responsibility 
as  foreman  or  superintendent,  and  his  duty 
to  see  that  the  work  is  done  in  a  careful 
way.  The  judgment  and  care  which  he 
must  use  as  superintendent  to  see  that  pre- 
cautions are  being  taken  to  take  care  of  his 
gang  continues  to  be  exacted  of  him  by  law, 
although  be  may  have  stepped  down  from 
his  pedestal  for  an  interval.  Haworth  v. 
Kansas  City  Southern  R.  Oo.,  68  &  W.  Ill, 
114,  04  Mo.  App.  215. 

One,  while  acting  as  a  vice  principal 
and  standing  in  the  place  of  a  master,  may 
lay  aside  that  character  and  occupy  for  a 
time  the  place  of  a  fellow  servant,  and  while 
thus  engaged  he  is  in  law  a  fellow  servant 
Gann  v.  Nashville,  C.  &  St  L.  R.  Co.,  47 
S.  W.  498,  494.  101  Tenn.  880,  70  Am.  Bt 
Rep.  687. 

As  detemiiBed  by  duty  pertomied. 

A  vice  principal  is  one  whom  the  mas- 
ter has  clothed  with  power  to  act  in  his 
stead  in  the  performance  of  a  duty  owing 
from  the  master  to  his  servants^  and  for 
all  his  acts  or  omissions  in  respect  of  the 
matters  in  which  he  acts  in  the  place  of  the 
master,  in  performing  the  master's  duty,  the 
master  is  liable.  Simply  because  one  serv- 
ant is  superior  in  grade,  rank,  or  authority 
does  not  make  him  any  more  the  representa- 
tive of  the  master  than  those  lower  in  posi- 
tion. It  is  not  grade  or  position  that  deter- 
mines whether  a  servant  is  acting  for  and 
instead  of  the  master,  but  the  duty  he  is 
performing.  Cole  Bros.  v.  Wood,  86  N.  Bl 
1074,  1083,  11  Ind.  App.  37. 

In  every  case  the  position  of  vice  prin- 
cipal must  be  determined  by  ascertaining 
whether  the  act  performed  or  duty  omitted 
is  (me  the  doing  of  which  is  charged  by  the 
master  upon  the  servant;  in  other  words, 
whether  the  servant  has  been  put  in  the 
place  of  the  master  as  to  the  particular  serv- 
ice performed  or  omitted.  New  Pittsburgh 
Coal  &  Coke  Co.  v.  Peterson,  35  N.  B.  7,  S, 
136  Ind.  398,  48  Am.  St  Rep.  327. 

The  test  whether  in  a  given  case  an 
employ^  is  to  be  regarded  as  a  "vice  princi- 
pal" or  a  fellow  servant  is,  not  his  title  or 
rank  or  power  to  employ  or  discharge  serv- 
ants of  the  master,  but  the  nature  of  the 
services  which  he  performs.  An  employ^, 
authorized  to  perform  duties  which  are  clear- 
ly the  master's,  is  to  that  extent  a  vice  prin- 
cipal. Peirce  v.  Oliver,  18  Ind.  App.  87,  47 
N.  B.  485.  In  every  case  the  controlling  in- 
quiry must  be  whether  the  act  or  cmiission 


resulting  in  injury  involved  the  duty  owing 
by  the  master  to  the  injured  servant 
Southern  Indiana  Ry.  Co.  v.  Harrell,  66  N. 
B.  1016,  1019,  161  Ind.  689,  63  L.  R.  A.  460 
(citing  Robertson  v.  Chicago  &  B.  R.  Co., 
146  Ind.  486,  45  N.  B.  656.) 

As  detemtlaed  bj  powev  to  Ure  aad 
dlsoharse* 

The  power  to  hire  and  discharge  is  the 
test  of  a  vice  principal,  when  the  question 
involved  is  that  of  selecting  or  retaining 
proper  servants,  for  in  this  respect  the  serv- 
ant would  properly  represent  the  master: 
but  in  no  other  sense  is  it  a  test  The  pow- 
er to  summarily  discharge  unworthy  serv- 
ants and  hire  new  ones  is  often  a  very  nec- 
essary power  for  the  safety  of  other  serv- 
ants, but  it  does  not  change  the  character 
of  the  foreman's  duties  from  that  of  a  serv- 
ant to  those  of  a  principal,  nor  impose  upon 
him  the  master's  responsibility  in  other  re- 
spects. A  servant  Is  a  vice  principal  only 
when  he  stands  in  place  of  the  principal 
with  reference  to  the  prindpars  duty  or  in 
the  exercise  of  the  principal's  functions. 
Anything  beyond  this  is  inconsistent  with 
the  well-settled  rule  of  the  master's  duty. 
Hanna  t.  Granger,  28  Afl.  659,  660,  18  B. 
I.  507. 

Where  a  railroad  foreman  had  power  to, 
and  did,  employ  and  discharge  the  men,  who 
were  under  his  directions  and  subject  to 
his  orders,  and  subject  to  the  orders  of  no 
one  else,  he  was  a  '*vice  prlndpal,"  and  not 
a  fellow  servant  of  one  of  such  men.  It  is 
well  settled  in  this  state  that  where  the  mas- 
ter appoints  an  agent,  with  superintending 
control  over  the  work,  and  with  power  to 
employ  and  discharge  hands,  and  direct  and 
control  their  movements  in  and  about  the 
work,  the  agent  in  respect  to  such  mattes, 
stands  in  the  place  of  the  master.  His  neg- 
ligence is  the  negligence  of  the  principal, 
and  for  it  the  latter  is  liable.  Stephens  v. 
Hannibal  ft  St  J.  R.  Co.,  86  Ma  221,  229. 

VICINAGL 

The  word  "vicinage**  is  defined  as  mean- 
ing neighborhood  or  vicinity,  and  does  not 
mean  county.  Bx  parte  McNeeley,  86  W. 
Ya.  84,  90,  14  S.  B.  436,  82  Am.  St  Rep.  881, 
15  L.  R.  A.  226. 

The  term  'Mcinage**  at  common  law 
meant  the  county  where  the  act  in  question 
was  committed.  The  term  was  usually  ap- 
plied to  tbe  trial  of  criminal  offenders;  the 
common  law  requiring  that  the  trial  should 
be  bad  in  the  vicinage.  State  v.  Crinklaw,  59 
N.  W.  870,  371,  40  Neb.  759  (citing  with  ap- 
proval OUve  V.  State,  11  Neb.  1,  T  N.  W. 
444). 

"Yidnage,"  as  used  in  Acts  1859,  p.  559 
(general  railroad  law),  requiring  Jurors  in 
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appralBement  proceediDgs  to  be  of  the  yie- 
tnage  of  the  property,  means  the  county, 
and  not  the  town  or  neighborhood  in  which 
the  land  to  be  taken  llee.  GonTem  y.  Grand 
Bapidfl  ft  I.  Ry.  Co.,  18  Bdich.  469,  46& 

The  word  'Mcinage"  means  the  neigh- 
borhood. As  used  in  this  state.  In  the  legal 
phrase  that  a  trial  by  Jury  means  a  trial  by 
the  Jury  of  the  Tidnage,  it  means  the  county. 
Taylor  ▼.  Gardiner,  11  R.  1. 182;  184. 

••Vicinage,"  within  the  rule  that  the  Jury 
is  to  come  from  the  Yicinage,  means  district 
Rice  T.  Sims  (S.  O.)  8  Hill,  5,  7. 

VICINETUM. 

The  word  '•vicinetum,'*  as  employed  in 
stating  the  fact  that  at  common  law  a  Jury 
was  required  to  be  returned  from  the  vicine- 
tum,  meant  from  the  neighborhood,  or  the 
place  where  the  cause  of  action  was  laid  or 
the  crime  charged  to  have  been  committed. 
State  y.  Kemp^  34  Minn.  61,  63,  24  N.  W. 
349. 

'"Vidnetum*  is  derived  of  this  word 
'vidnus/  and  signlfleth  neighborhood  or  a 
place  neere  at  hand,  or  a  neighbor  place; 
and  the  reason  whereof  the  Jury  must  be  of 
the  neighborhood  is  for  that  viclnus  facta 
vicinl  preesumitur  sdre,  all  of  which  is  im- 
plied in  this  word."  State  v.  Snwtelle,  66  N. 
H.  488,  505,  32  Atl.  831,  835  (quoting  Oo.  Utt 
158b). 

VICINITY. 

See  "Immediate  Vicinity.** 

••Vicinity"  is  defined  as  that  which  is 
near,  or  not  remote.  It  is  said  to  be  derived 
from  "vicus,"  a  village,  and  to  signify  the 
place  which  does  not  exceed  in  distance  the 
extent  of  a  village.  As  used  in  P.  L.  1885, 
p.  74,  I  1,  providing  that  a  gaslight  company 
shall  have  power  to  make  and  sell  gas  in  a 
certain  town  and  its  vicinity,  the  power  is 
given  to  lay  its  gas  pipes  in  the  streets  of  a 
rborough  the  outer  limits  of  which  were  not 
more  than  a  mile  distant  ftom  those  of  the 
other  places.'  Borough  of  Madison  v.  Mor- 
ristown  Gaslight  Go.,  52  Atl.  158,  159,  63  N. 
J.  Bq.  120. 

The  term  ••vidnity'*  does  not  express  any 
definite  Idea  of  distance.  A  few  feet  or  sev- 
eral hundred  yards,  or  even  a  greater  dis- 
tance, from  an  object,  would  be  In  its  vi- 
cinity. Schmidt  V.  Kansas  Gity  Distilling 
Co.,  2  8.  W.  417,  90  Mo.  284,  69  Am.  Rep. 
16. 

It  is  very  usual  to  read  or  speak  of  ••vi- 
cinity" and  "immediate  vicinity,"  ••neigh- 
borhood" and  ••near  neighborhood";  the  lat- 
ter expression  uniformly  denoting  closer 
proximity  than  the  former.     These  words 


have  no  fixed  standard  of  meaning,  and  de- 
note no  particular  distance ;  but  our  ideas  of 
them  shift  and  vary  to  correspond  with  the 
relative  position  of  their  objects,  and  they 
have  no  predse  or  practical  meaning  of  them- 
selves, but  only  when  applied  to  something 
else.  We  would  say  that  Germantown  was 
in  the  vicinity  of  Philadelphia,  and  Brooklyn 
of  New  York,  Manchester  in  the  vidnity  of 
Pittsburgh,  and  the  moon  in  the  vicinity  of 
the  earth,  when  compared  with  planets  more 
remote.  "Vicinity,"  when  applied  to  a  prac- 
tical matter,  might  very  readily  cause  dis- 
agreement in  honest  minds,  for  vicinity  is 
not  a  matter  of  eyesight  only,  but  for  the 
Judgment  also.  In  re  Hancock  St  Bxtenslon, 
18  Pa.  26,  31. 

••Vicinity,"  as  used  in  a  contract  by 
which  it  was  agreed  that  if  a  party  decided 
to  drill  any  more  wells  upon  certain  prem- 
ises, or  in  the  vicinity,  up  to  a  certain  num- 
ber, the  other  party  should  have  the  con- 
tract for  drilling,  cannot  be  construed  to  in- 
clude lands  two  miles  distant  from  the  prem- 
ises mentioned.  Sparks  v.  Pittsburg  Co.,  28 
AU.  152,  153.  159  Pa.  295. 

In  considering  the  question  as  to  wheth- 
er two  pieces  of  property  situated  a{>out  one 
mile  from  each  other  can  be  considered  as  In 
the  vicinity  or  neighborhood  of  each  other,  or 
as  constituting  adjoining  premises,  within 
the  meaning  of  the  rule  that  the  keeping  of 
g&npowder  upon  private  premises  may  be  a 
nuisance,  when  in  case  of  explosion  it  would 
be  liable  to  injure  persons  or  property  of 
those  residing  in  the  vicinity,  neighborhood, 
or  upon  adjoining  premises,  the  court  said 
that  where  property  is  injured,  directly  and 
without  any  intervening  cause  by  the  force 
of  an  explosion,  it  is  legally  within  the  neigh- 
borhood or  vicinity  of  the  scene  of  the  ex- 
plosion, and  that  adjoining  premises  may  in 
contemplation  of  law  be  defined  in  the  same 
way.  St  Mary's  Woolen  Mfg.  Go.  v.  Brad- 
ford Glycerine  Co.»  14  Ghio  Cir.  Gt  522,  527, 
7  O.  C.  D.  582,  585. 

The  word  "vicinity,"  as  used  in  a  statute 
granting  a  gas  company  the  right  to  manu- 
facture gas  for  the  purpose  of  lighting  the 
streets  and  buildings  in  a  certain  town  and 
its  vicinity,  applies  only  to  the  streets,  ave- 
nues, alleys,  and  public  places  adjoining  the 
town,  and  does  not  embrace  other  places  and 
territories  constituting  an  independent  mu- 
nicipal government  English's  lisw  Dic- 
tionary defines  ••vicinity"  as  adjacent;  that 
which  is  near.  Webster  defines  ••vicinity" 
as  the  quality  or  state  of  being  near,  or  not 
remote;  nearness;  that  which  is  adjacent 
to  anything;  neighborhood.  Borough  of 
Madison  v.  Morristown  Gaslight  Co.,  54  AtL 
439,  440,  65  N.  J.  Eq.  856. 

The  word  ••vidnity"  is  not  technical, 
with  a  precise  legal  meaning,  as  the  word 
"county,"  or  the  andent  word  ••vlsne,"  vic^ 
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inage  would  be  held  to  be;  and  Acts  1705,  e. 
45,  providing  that,  where  the  cause  of  death 
happens  In  one  county  and  death  in  another, 
an  indictment  may  be  found  in  the  latter,  is 
not  repugnant  to  the  declaration  in  the  Con- 
stitution that  in  criminal  prosecutions  the 
verification  of  facts  in  the  yidnity  where 
they  happen  is  one  of  the  greatest  securities 
of  the  life,  etc.,  of  the  citizen.  Com.  v.  Par^ 
ker,  19  Mass.  (2  Pick.)  550,  553. 

The  meaning  of  the  word  "vicinity,"  as 
employed  in  a  decree  restraining  defendant 
from  practicing  as  a  physician  tn  a  certain 
city  and  vicinity,  necessarily  depended  upon 
the  size  of  the  city  and  its  location  and  par- 
ticular surroundings;  and  in  view  of  the  size 
of  the  city,  its  location  and  surroundings,  it 
was  held  that  the  territorial  surrounding  of 
the  city  for  a  distance  of  10  miles  from  cor- 
porate boundaries  was  a  reasonable  limita- 
tion. Timmerman  v.  Dev^r,  52  Mich.  84^  17 
N.  W.  230,  60  Am.  Rep.  240. 

Where  land  is  described  as  lying  in  the 
"vicinity  of,  and  on  the  margin  of*  a  bay,  it 
is  considered  to  have  a  boundary  on  the  bay, 
and  includes  a  shore  ownership.  State  v. 
Brown,  27  N.  J.  Law  (8  Dutch.)  18, 17. 

The  terms  "local"  and  "vicinity,"  used 
in  connection  with  assessments  for  improve- 
ments, are  not  to  be  taken  as  indicating  any 
definite  limits,  but  are  usually  understood  to 
extend  to  the  real  property  reported  by  the 
assessors  to  be  actually  benefited  to  a  certain 
amount  State  v.  Ramsey  County,  28  N.  W. 
222,  229,  33  Minn.  295. 

"Vicinity."  as  used  in  Rev.  St  1881,  9 
8168,  providing  that  city  commissioners 
should  meet  at  the  time  and  place  designated 
and  examine  the  property  sought  to  be  ap- 
propriated for  a  public  improvement,  and 
should  also  view  and  examine  the  real  estate 
in  the  vicinity  thereof  to  be  benefited  or  in- 
jured by  such  proposed  improvement,  is  a 
word  of  limitation^  In  regard  to  local  im- 
provements, property  benefited  by  the  Im- 
provement will  be  held  to  be  within  its  vi- 
cinity. ModL  V.  City  of  Munde  (Ind.)  82  N. 
B.  718,  719. 

As  neisltborliood* 

"Neighborhood"  is  Anglo-Saxon.  •*VI- 
dnity"  is  Latin.  Hence  they  differ  in  degree 
and  strength.  "Vicinity"  does  not  denote 
80  close  a  connection  as  "neighborhood."  A 
neighborhood  is  a  more  immediate  vicinity. 
Houses  immediately  adjoining  a  square  are 
in  the  neighborhood  of  the  square.  Those 
somewhat  further  removed  are  in  the  vicini- 
ty. Coyle  V.  Chicago  ft  A.  R.  Co.,  27  Ma 
App.  584,  598. 

"Vicinity,"  as  used  in  a  plea  by  defend- 
ant in  an  action  for  the  infringement  of  a 
r>atent  to  the  effect  that  the  alleged  invention 
liad  been  In  use  generally  In  London  and  the 


vicinity  thereof,  meant  the  same  as  "neigh- 
borhood." Palmer  ▼.  Wagstaffe,  20  JSing, 
Law  ft  Eq.  627. 

"Vicinity"  means  neighborhood^  and  sig- 
nifies nearness  as  opposed  to  remoteness. 
Whether  a  place  is  in  the  vicinity  or  the 
neighborhood  of  another  depends  upon  no  ar- 
bitrary rule  of  distance  or  topography.  State 
V.  Meek,  67  Pac.  76,  77,  26  Wash.  405;  Lang- 
ley  V.  Barnstead,  68  N.  H.  246  (approved  in 
Territory  v.  Lannon,  22  Pac  495,  496^  9 
Mont  1). 

"Etymologically  and  by  common  under- 
standing the  phrase  In  the  vicinity'  means 
In  the  neighborhood.*  Whether  a  place  is 
in  the  vicinity  or  in  the  neighborhood  of  an- 
other place  depends  upon  no  arbitrary  rule 
of  distance  or  topography.  One  village  may 
be  said  to  be  in  the  vicinity  of  another  vil- 
lage, without  being  Joined  or  incorporated 
with  it;  and  one  house  may  be  said  to  be 
near,  in  the  vicinity  of,  or  In  the  neighbor- 
hood of,  another  house,  and  not  structurally 
adjoin  it  'Vicinity'  admits  of  a  more  in- 
definite and  wider  latitude  in  place  than 
•proximity'  or  'contiguity,'  and  as  applied 
to  territory  may  embrace  a  more  extended 
space  than  that  lying  contiguous  to  the  place 
in  question,  and  as  applied  to  towns  and  oth- 
er territorial  divisions  may  embrace  those 
not  adjacent"  As  used  in  Gen.  Laws,  c 
68,  S  10,  requiring  towns  which  have  been 
greatly  benefited  by  public  improvements 
made  by  another  town  in  the  vicinity  to  pay 
a  portion  of  the  expense,  it  means  towns  in 
the  neighborhood  of  that  In  which  the  im- 
provement is  made,  and  is  not  confined  to 
adjoining  towns.  Langley  t.  Barnstead,  63 
N.  H.  246,  247. 


VICIOUS. 

A  horse  Is  of  "vicious  disposition*'  when 
it  is  possessed  of  those  habits  and  propensi- 
ties which  are  dangerous  in  their  character 
to  persons  coming  In  contact  with  It  Brown 
V.  Green  (Del.)  42  Ati.  991,  998»  1  PennewUl, 
585. 

Within  the  meaning  of  the  rule  that  an 
owner  of  a  domestic  animal  is  not.  In  gen- 
eral, liable  for  an  injury  committed  by  it, 
unless  it  be  shown  that  he  had  notice  of  its 
vicious  propensities  (Van  Leuven  v.  Lyke.  1 
N.  Y.  [1  CJomstl  515,  49  Am.  Dec.  846),  by 
"vicious  propensity"  is  included  a  pn^>ensity 
to  do  any  act  that  might  endanger  the  safety 
of  the  persons  and  property  of  others  in  a 
given  situation;  not  such  as  would  impair 
the  utility  of  the  animal  for  the  purpose  for 
which  it  was  kept  Dickson  y.  McCoy,  39  N. 
Y.  400,403. 

A  "vicious  animal"  is  any  individual  of 
a  vicious  species,  or  a  vicious  Individual  of 
a  harmless  species;  and  hence  a  horse  which 
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is  not  jshown  to  be  indiyidually  vicioufl  cannot 
be  construed  a  Tidous  animal.  Phillips  t, 
De  Wald,  7  8.  Bl  151.  162,  79  Ga,  732, 11  Am. 
8t  Rep.  458. 

A  dog  wbicb  is  accustomed  to  attack 
and  bite  other  dogs  without  being  incited  to 
do  so  is, a  ''vicious  animal/'  whether  it  has 
been  trained  to  such  habits  or  not  Wheeler 
▼.  Brant  (N.  Y.)  23  Barb.  324.  826, 

VICIOUS  CONDtTOT. 

See  "ESxcessively  Vicious  Condnct** 

•*Vicious  conduct,"  as  used  in  Code,  art 
Id,  S  37,  authorizing  a  divorce  for  excessively 
vicious  conduct,  means  conduct  constituting 
grave  offenses,  and  is  not  made  out  by  mere 
proof  of  drunkenness  by  the  wife,  though  fre- 
quent, and  accompanied  by  abuse  and  inde- 
cent language,  occasioning  domestic  broils. 
8hutt  V.  Shutt,  17  Aa  1024,  71  Md.  103,  17 
Am.  St  Bep.  519. 

VICTIM. 

The  use  of  the  word  '•victim'*  In  an  In- 
Btraction  in  a  homicide  case  that  the  fact  tliat 
the  defendant  was  seeking  to  enforce  the  col- 
lection of  taxes  against  another  Chinaman, 
or  even  against  his  victim,  did  not  give  de- 
fendant any  right  to  take  his  life,  is  calculat- 
ed to  create  prejudice  against  the  accused, 
and  is  erroneous.  It  seems  to  assume  that 
the  deceased  was  wrongfully  killed,  when 
the  very  issue  was  as  to  the  character  of  the 
killing.  When  the  deceased  is  referred  to  as 
a  victim,  the  impression  is  naturally  cre- 
ated that  some  unlawful  power  or  dominion 
has  been  exerted  over  bis  person.  It  is 
nearly  equivalent  in  fact  to  an  expression 
characterizing  the  defendant  as  a  criminal. 
People  V.  WUllams,  17  Cal.  142,  147. 

VICTUAL-VICTUALS. 

••Victual,"  as  used  in  an  agreement  by 
which  a  son  agreed  to  maintain  his  father 
and  mother  during  their  natural  lives— that 
la,  to  victual,  clothe,  pay  doctor  bills,  and 
keep  house  and  care  for  them,  suitable  to 
their  condition — does  not  mean  to  furnish 
whisky  and  tobacco  also.  Wlsehart  t.  Grose, 
71  Ind.  260,  261. 

Rev.  Laws,  9  997,  prohibiting  any  person 
from  treating  a  Juror  by  giving  him  "victuals 
or  drink,"  included  the  giving  of  cigars, 
though  they  were  not  within  the  strict  letter 
of  the  statute.  Baker  v.  Jacobs,  23  Atl.  688, 
64  Vt  197. 

Lord  Tenterden,  O.  J.,  In  Rex  v.  Hodg- 
kinson,  10  Bam.  ft  C.  74,  in  considering  St 
60  Geo.  Ill,  c.  41,  which  provides  that  noth- 
ing in  the  act  should  prohil^it  persons  from 
selling  any  fish,  fruit,  or  victuals,  said:    •*! 


think  the  word  Mctuals'  comprises  every- 
thing which  constitutes  an  ingredient  in  the 
food  of  man,  and  all  articles  which,  mixed 
with  others,  constitute  food."  And  it  was 
held  that  barm  or  yeast  was  victuals,  with- 
in the  meaning  of  the  clause.  State  y.  An- 
gelo,  51  Atl.  905,  907,  71  N.  H.  224. 

VIDELICET. 

The  words  "to  wir  and  'that  is  to  say," 
as  used  in  a  pleading,  are  termed  a  "videl- 
icet." The  natural  and  proper  use  of  a 
videlicet  is  to  particularize  that  which  is 
general  before,  and  to  explain  that  which  is 
indefinite,  doubtful,  or  obscure;  but  it  must 
neither  be  contrary  to  the  premises  nor  in- 
crease or  diminish  the  precedent  matter,  and 
therefore  if  a  man  seised  In  fee  of  black 
acre,  white  acre,  and  green  acre  in  D.  should 
grant  all  his  lands  In  D.,  viz.,  black  acre  and 
white  acre,  yet  green  acre  shall  also  pass 
by  the  grant  Stukeley  v.  Butler,  Hob.  168, 
171. 

The  office  of  **to  wit"  is  to  particularize 
what  is  too  general  in  a  preceding  sentence, 
and  render  clear  and  of  certain  application 
that  which  might  seem  otherwise  doubtful 
or  obscure.  Buck  ▼.  Lewis,  9  Minn.  814,  317 
(Gil.  298,  300). 

The  words  '•to  wit^  are  used  to  call  at- 
tention to  a  more  particular  specification  of 
what  has  preceded.  Gilligan  v.  Oommon- 
wealth,  37  8.  BL  962,  964,  99  Ya.  816  (quot- 
ing Web.  Int.  Diet). 

The  use  of  the  '•videlicet*'  is  to  avoid  a 
variance,  and  to  avoid  a  positive  averment, 
which  must  be  strictly  proved.  Brown  ▼. 
Berry,  47  111.  175,  177. 

The  office  of  a  ••videlicet"  is  to  explain 
what  goes  before,  and,  when  it  is  repugnant 
to  or  inconsistent  with  the  preceding  matter, 
it  is  inoperative  and  void.  Ck>tton  v.  Ward 
(8  T.  B.  Mon.)  19  Ky.  304,  810. 

The  precise  and  legal  use  of  a  ••videlicet'* 
in  every  species  of  pleading  is  to  enable  the 
pleader  to  distinguish  and  fix  with  certainty 
that  which  was  before  general,  and  which 
VTlthout  such  explanation  might  with  equal 
propriety  have  been  applied  to  different  ob- 
jects. Commonwealth  v.  Hart,  76  Mass.  (10 
Gray)  465,  468. 

The  office  of  the  ••videlicet*'  is  to  mark 
that  the  party  does  not  undertake  to  prove 
the  precise  circumstances  alleged,  and  in 
such  cases — i,  e.,  when  the  circumstances  are 
not  essential  in  their  nature — he  is  ordinari- 
ly not  held  to  prove  them.  State  y.  tieck,  23 
Minn.  649,  550. 

The  office  of  a  videlicet  is  to  explain 
what  went  before,  and  where  it  is  repug- 
nant  or  contradictory  it  is  material  and  trav- 
ersable;   and  as  such  an  averment  coming 
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after  a  Tldellcet  Is  trayeraable,  ao  it  most  be 
proved  when  material,  If  averred  wltbont  a 
videlicet  The  general  rule  In  relation  to 
allegations  under  a  videlicet  or  a  scilicet 
seems  to  be  that,  If  they  be  Impossible  or 
contrary  or  repugnant  to  the  preceding  mat- 
ter, they  shall  be  rejected  as  surplusage; 
but  where  they  are  used  to  explain  what 
goes  before  them,  and  are  consistent  with  the 
preceding  matter,  they  are  material  and 
traversable.  Oleason  y.  McVickar  (N.  T.)  7 
Obw.  42,  43. 

The  common  office  of  a  'Mdelicet^  is  to 
state  time,  place,  or  manner  which  are  not 
of  the  essence  of  the  matter  in  issue,  and 
thereby  to  relieve  the  party  of  the  duty  of 
proving  the  allegation  strictly  as  made;  but 
It  may  be  and  is  frequently  used  as  particu- 
larizing the  more  general  antecedent  matter. 
Sullivan  V.  State,  67  Miss.  846»  854,  7  South. 
276,  277. 

The  proper  office  of  a  "videlicet^'  is  to 
particularize  or  explain  what  goes  before  it 
It  may  restrain  the  generality  of  preceding 
words,  but  cannot  enlarge  or  diminish  the 
preceding  subject-matter.  In  the  former 
case  It  is  merely  explanatory  of  the  thing 
which  precedes  it,  while  in  the  latter  it  is 
repugnant  to  it.  When  a  material  videlicet 
is  preceded  by  words  of  direct  averment, 
the  videlicet  is  regarded  as  a  direct  allega- 
tion, and  therefore  is  traversable;  and,  be- 
ing regarded  as  traversable,  it  follows  that 
if  traversed,  it  must  be  proved.  Gould,  PI. 
c.  S,  SS  35-41.  The  pleader  cannot  relieve 
himself  from  the  necessity  of  proving  un- 
necessary allegations  or  irrelevant  matter  by 
putting  them  under  a  videlicet.  Where,  in 
an  action  on  an  accident  policy,  the  com- 
plaint after  alleging  the  accidental  death  of 
the  insured,  alleged,  under  a  videlicet  clause, 
the  cause  and  manner  of  the  accident  In 
such  a  manner  as  to  make  one  complete  and 
consistent  allegation,  the  general  issue  trav- 
erses, not  only  the  general  allegation,  but 
also  the  allegations  under  the  videlicet 
Olark  V.  Employers'  Liability  Assur.  Ck>.,  48 
Atl.  639,  642,  72  Yt  458. 

The  precise  and  legal  use  of  a  videlicet 
in  every  species  of  pleading  is  defined  to  be 
to  enable  the  pleader  to  isolate,  to  distin- 
guish, and  to  fix  with  certainty  that  which 
was  before  general,  and  without  which  ex- 
planation might  with  equal  propriety  be  ap- 
plied to  different  objects.  Commonwealth 
V.  Quinlan,  153  Mass.  483,  484,  27  N.  K  a 

VIEW. 

See  ^Immediate  View  and  Presence"; 
•*In  View  of;  "Within  His  View"; 
••Servitude  of  View." 

We  understand  by  'Mew"  every  open- 
ing which  may  more  or  less  facilitate  the 


means  of  looking  out  of  a  building.    Cif. 
Code  La.  1900,  art  715. 

Am  lieas. 

"View,"  as  used  in  Gem  St  |  836^  au- 
thorizing a  Justice  to  arrest  any  person  who 
in  his  'Mew"  engages  in  disorderly  conduct 
etc.,  does  not  limit  the  officer  to  cases  in 
which  he  acquires  his  knowledge  of  the  dis- 
order by  seeing  it  to  the  exclusion  of  cases 
where  he  hears  it  State  v.  Williams,  1j5  S. 
K  554,  36  S.  a  483. 

As  inapeot. 

••The  courts  are  frequently  called  apon 
to  act  upon  evidence  addressed  to  the  senses, 
often  called  Mew'  or  •inspection,'  and  to 
recognize  without  further  proof  that  the 
person  before  them  is  an  aged  person,  male 
or  female,  a  child,  a  boy  or  girl,  white  or 
black,  a  person  with  or  without  visible  de- 
formity of  limbs,  or  the  like.  In  People  v. 
Justices  of  Court  of  Special  Sessions  <N.  Y.) 
10  Hun,  224,  decided  in  1877,  the  court  held 
that  evidence  of  age  may  be  received  from 
any  person  capable  of  giving  it  for  the  pur- 
pose of  proving  the  fact,  or  where  the  ap- 
pearance of  the  party  sufficiently  indicates 
his  probable  age  that  may  be  acted  upon  as 
evidence  of  the  fact*'  Oarbarsky  v.  Sim- 
kin,  73  N.  Y.  Supp.  199,  200,  36  Misc.  Rep. 
195. 

In  the  case  of  Wakefield  v.  Boston  &  M. 
R.  R.,  63  Me.  385,  the  court  adopted  the 
definitibn  of  the  word  "view"  given  by  Web- 
ster. We  quote  from  the  opinion  in  that  case 
the  following:  "rTo  view,'  says  Webster, 
•means  to  look  at  with  attration,  or  for  the 
purpose  of  examining;  to  Inspect;  to  ex- 
plore. It  differs,'  says  the  same  author, 
'from  look,  see,  or  behold,  in  expressing 
more  particular  or  continued  attention  to  the 
thing  which  is  the  object  of  sight' "  In  the 
course  of  the  same  opinion,  it  was  declared 
that  in  order  to  enable  the  appraisers  to 
form  a  correct  Judgment,  they  should  see 
the  premises  from  such  a  standpoint  as  will 
give  them  an  accurate  knowledge  of  the 
premises.  Under  3  Rev.  St  p.  538,  S  3.  pro- 
viding that  assessors  shall  view  all  the  lands 
within  1^  miles  of  tlie  line  of  the  proposed 
road,  and  make  a  list  of  the  same,  a  minute 
inspection  is  not  required,  but  some  personal 
inspection,  made  from  points  affording  a 
fair  sight  of  the  land  and  its  surroundings,  is 
required.  The  assessors  should  make  an  ex- 
amination of  the  lands  upon  which  it  is  pro- 
posed to  lay  the  tax  from  such  points  of  ob- 
servation as  will  enable  them  to  accurately  ' 
ascertain  the  location  of  said  lands  and  in 
what  manner  the  proposed  road  will  affect 
each  separate  tract  Hendricks  t.  GllchriBt 
76  Ind.  369,  370,  371. 

-View,"  as  used  in  Rev.  St  c  18,  H  12. 
18,  providing  that  in  certain  casea  the  Jury 
should  be  sworn  and  view  the  premises  in- 
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jured  by  tlie  location  of  a  railroad,  means  to 
inspect  or  explore.  Webster  says  to  yiew 
means  to  look  at  with  attention,  or  for  tbe 
purpose  of  examining;  to  inspect;  to  ex- 
plore^ "It  differs,*'  says  the  same  author, 
"from  look,  see,  or  behold,  in  expressing 
more  particular  or  continued  attention  to 
the  thing  which  is  the  object  of  sight*' 
Wakefield  ▼.  Boston  &  M.  R.  B.,  68  Me.  885. 
387. 

''Viewing,"  as  used  in  Gomp.  St  a  28»  I 
7,  fixing  the  fees  of  the  coroner  for  viewing  \ 
a  dead  body,  means  something  more  than 
mere  looking,  seeing,  or  beholding;  and  it  re- 
quires inspection,  inTestigation,  and  inquiry 
into  the  cause  of  the  death  of  the  person, 
and  the  coroner  alone  cannot  make  this  in- 
quiry, and  he  is  not  entitled  to  his  fees  un- 
less he  has  with  a  jury  held  an  inquest  as 
provided  by  law.  Lancaster  County  v.  Hol- 
yoke,  55  N.  W.  950,  952,  37  Neb.  828,  21  L. 
R.  A.  394. 

As  intent. 

"View,"  as  used  in  a  charge  of  a  court 
defining  burglary  to  be  the  breaking  and  en- 
tering of  a  dwelling  house  in  the  nighttime 
with  a  view  to  commit  a  felony,  is  synony- 
mous with  the  word  "intent"  To  say  that 
a  certain  thing  was  done  with  a  view  to 
commit  a  felony  is  the  same  thing  as  to  say 
that  it  was  done  with  intent  to  commit  a 
felony.    State  v.  Clary,  24  S.  a  116,  117. 

The  word  "view,"  in  an  instruction  that, 
to  constitute  a  warranty,  there  must  not  only 
be  an  affirmance  by  the  seller  respecting  the 
quality  of  the  thing,  but  the  affirmance  must 
be  made  with  a  view  of  assuring  the  buyer 
.  of  the  truth  of  the  fact  is  equivalent  to  in- 
tention, purpose,  or  design.  Halliday  v. 
Briggi^  18  N.  W.  55,  66b  15  Neb.  219. 


"Viewers,**  as  used  In  the  Oode,  Imports 
that  the  decision  of  the  officers  is  to  be  made 
on  their  special  inspection  of  the  thing  in 
controversy;  but  it  does  not  necessarily  im- 
ply that  they  must  make  the  inspection  to* 
gether.    Tnbba  v.  Ogden,  46  Iowa,  184, 135. 


VIGILANCE. 

Bee  "Active  VlgUance**;   "Strictest  Vlg- 


VILE. 

"Vile,**  as  used  in  a  complaint  for  di- 
vorce, alleging  that  defendant  cursed  and 
abused  plaintiff  by  calling  her  vile  names, 
means  debased,  lost  to  decency,  and  entirely 
wanting  in  everything  that  goes  to  make  a 
woman  respectable,  so  that  the  allegation  al- 


leges a  fact  constituting   cruel   treatment 
Irwin  V.  Irwin,  37  Paa  548,  551,  2  OkL  180. 

VILL 

''ViU"  and  "hamlet"  are  in  c<Hnmon  ac- 
ceptation used  as  synonymous  terms,  and 
where  an  order  is  made  concerning  the  over- 
seers of  the  poor  of  a  hamlet  where  such 
order  should  be  made  concerning  a  vill,  the 
hamlet  will  be  presumed  to  be  a  vill  to  sup- 
port the  order.  Rex  v.  Morris,  4  Term  R. 
550,  552. 

VILLAGE. 

See  ''Organized  Village.** 

A  village  is  defined  to  be  a  town  site 
platted  and  unincorporated,  and  hence  the 
fact  that  a  village  is  included  in  a  larger 
corporation  does  not  change  the  location  of 
a  county  seat  which  was  located  in  the  vil- 
lage. Way  V.  Fox,  80  N.  W.  405,  407,  109 
Iowa,  340. 

A  "village"  is  a  subordinate  branch  of 
the  dvll  government  Weismer  v.  Village 
of  Douglas  (N.  T.)  6  Thomp.  ft  a  614.  519. 

Any  municipal  subdivision  of  a  county, 
less  than  a  dty,  is  included  within  either  of 
the  terms  "town"  or  "village,"  as  is  clearly 
apparent  from  the  legislation  of  the  state 
from  the  adoption  of  Rev.  St  1887  to  the 
present  .  Our  interpretation  of  these  stat- 
utes is  borne  out  by  Town  of  Enfield  v.  Jor- 
dan, 119  U.  S.  680,  7  Sup.  Ot  358,  80  L.  Bd. 
523;  Brown  v.  Village  of  Orangeville,  71 
Paa  151,  152,  8  Idaho,  784. 

Qen.  St  1878,  c.  89,  H  21,  22,  as  amend- 
ed by  Laws  1883,  a  38,  provides  that  a  seed 
grain  contract  in  order  to  constitute  a  Hen, 
must  be  filed  in  the  office  ci  the  town  clerk 
of  the  town,  or  the  clerk  or  recorder  of  the 
dty  or  village,  in  which  the  borrower  re- 
sides, etc  Held  that,  for  the  purposes  of 
the  action,  the  village  and  the  balance  of  the 
town  in  which  it  is  situated  are  as  entirely 
distinct  as  if  they  constituted  two  separate 
townships,  and  that  where  the  borrower  re- 
sides in  a  village  a  filing  with  the  town  clerk 
of  the  town  within  which  the  village  is  sit- 
uated does  not  satisfy  the  requirements  of 
the  law.  Minnesota  Agricultural  Oa  v. 
Northwestern  Elevator  Co.,  00  N.  W.  871, 
672,  58  Minn.  536. 

The  word  'Milage,"  employed  in  the 
statute  allowing  one  as  a  homestead  a  lot  in 
any  Tillage,  etc.,  did  not  include  lots  which 
had  never  been  platted  as  village  lots,  and 
were  not  found  upon  any  reported  town  plat, 
but  were  merely  subdivisioiis  of  a  farm, 
made  for  a  purpose  foreign  to  that  of  plat- 
ting for  sale  or  for  village  settlement,  though 
within  a  hamlet  of  agricultural  residence. 
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Boudiard  t.  Bonraasa,  23  N.  W.  452,  458,  57 
BCich.a 

The  word  ••village'*  imports  only  a  mu- 
nicipal corporation,  organized  by  some  special 
act  or  under  some  general  law,  except  when 
a  different  definition  shall  be  expressly  given 
to  the  same.    Rev.  St  Wis.  18d8,  I  4872. 

The  word  "village"  includes  every  place 
laid  out  in  lots  or  blocks,  other  than  ceme- 
teries and  incorporated  cities.  Cobbey's 
Ann,  St  Neb.  1903,  §  10,407. 

As  assemblage  of  houses. 

A  ••village"  is  any  small  assemblage  of 
houses,  occupied  by  artisans,  laboring  peo- 
ple, and  farmers;  in  French  villages,  also 
by  farmers.  It  is  a  defined  locality,  with  a 
name,  and  its  Inhabitants  are  called  ••vil- 
lagers." The  term  •'inhabitants  of  the  vil- 
lage" has  a  well-defined  and  well-understood 
meaning,  and  does  not  include  persons  who 
are  not,  by  their  own  showing,  Inhabitants 
of  the  village.  Hebert  v.  Lavalle,  27  111.  (17 
Peck)  448,  454. 

The  term  "village,"  as  used  in  the  CJon- 
stitntion  providing  for  a  homestead  in  a  city» 
town,  or  village,  should  be  given  its  ordinary 
and  usual  signification.  Turning  to  the  lex- 
icons, we  find  that  Webster  defines  a  village 
to  be  a  small  assemblage  of  houses  less  than 
a  town  or  city,  and  inhabited  chiefly  by 
farmers  and  other  laboring  people.  The 
definition  given  by  Bouvier  is:  Any  small 
assemblage  of  houses  for  dwellings  or  busi- 
ness, or  both,  in  the  country,  whether  they 
are  situated  upon  regularly  lald-out  streets 
and  lots  or  not  Mikael  v.  Equitable  Securi- 
ties Co.  (Tex.)  74  S.  W.  67,  68. 

A  ••village*'  is  a  collection  of  houses,  col- 
located after  something  like  a  regular  plan 
in  regard  to  streets  and  lanes,  without  inter- 
vening farm  lands,  with  a  convenient  curti- 
lage allowed  to  each.  In  re  West  Philadel- 
phia (Pa.)  5  Watts  &  S.  281.  -It  is  a  small 
assemblage  of  houses,  less  than  a  town  or 
city,  and  inhabited  chiefly  by  farmers  and 
other  laboring  people.  In  the  United  States 
any  small  collection  of  houses  in  the  country 
is  called  a  village."  The  term  is  derived 
from  "villa,"  a  country  seat  In  re  Tully- 
town  Borough,  1  Pa.  Dlst  R.  202,  203  (citing 
Webst  Diet). 

A  ••village"  means  an  assembly  of  houses 
less  than  a  city,  but  nevertheless  urban  or 
semiurban  in  its  character,  and  having  a 
density  of  population  greater  than  can  usual- 
ly be  found  in  rural  districts.  A  very  com- 
mon definition  of  a  village,  found  in  the 
books,  is  as  follows:  ''Any  small  assem- 
blage of  houses  for  dwelling  or  business,  or 
both,  in  the  coontry,  whether  situated  upon 
regularly  laid  out  streets  and  alleys  or  not" 
State  V.  Lammers,  89  N.  W«  501,  502,  113 
WlA.  398. 


'•Villages  and  towns,"  as  used  in  Act 
Wash.  T.  Feb.  2,  1888,  authorising  the  incor- 
poration of  towns  and  villages,  and  not  de- 
fining the  meaning  of  the  term,  will  be  pre- 
sumed ••to  be  used  in  their  ordinary  accepta- 
tion as  meaning  an  aggregation  of  houses 
and  inhabitants  more  or  less  compact"  Ter- 
ritory V.  Stewart,  28  Pac  405,  406,  1  Wash. 
St  98,  8  L.  R.  A.  lOa 

A  village  consists  of  a  tract  of  land, 
more  or  less  thickly  inhabited,  forming  a 
nucleus  for  residence  and  business  purposes. 
It  is  an  assemblage  of  houses  less  than  a 
town  or  city,  but  nevertheless  urban  or  semi- 
urban  in  its  character.  State  v.  Village  of 
Minnetonka,  59  N.  W.  972,  974,  57  Minn.  626, 
25  L.  R.  A.  755. 

An  assemblage  of  houses  in  the  country, 
less  than  a  town  or  city,  and  inhabited  chief- 
ly by  farmers  and  other  laboring  people. 
Russell  V.  Detroit  Mut  Fhre  Ins.  CkiL,  45  N. 
W.  856.  357,  80  Mich.  407. 

A  place  where  there  is  a  station  house, 
a  warehouse,  a  store,  a  blacksmith  shop,  a 
post  ofiBce,  and  five  or  six  dwelling  bouses, 
whether  they  are  situated  upon  regularly 
lald-out  streets  and  alleys  or  not,  is  a  ••vil- 
lage," for  the  purpose  of  excusing  a  railroad 
company  from  fencing  its  track  within  the 
limits  hereof.  Toledo,  W.  &  W.  Ry.  Oo.  v. 
Spangler,  71  III  568,  569. 

A  small  assemblage  of  houses  for  dwell- 
ings or  business,  or  both,  in  the  country,  con- 
stitutes a  ••village,"  whether  they  are  sit- 
uated upon  regularly  lald-out  streets  and  al- 
leys or  not  A  point  at  which  there  is  a 
railroad  station,  a  mill,  a  blacksmith  shop,  a 
store,  a  grocery,  and  a  number  of  dwellings, 
though  there  is  nothing  to  show  that  any 
streets  or  alleys  had  been  laid  off  and  dedi- 
cated to  the  public,  is  a  village.  Illinois 
Cent  R.  Co.  v.  Williams,  27  IlL  (17  Peck)  4S» 
49. 

"Village"  is  defined  to  be  any  small  as- 
semblage of  houses  in  the  country;  a  col- 
lection of  houses  collocated  after  a  regular 
plan  in  regard  to  streets  and  lanes.  In  re 
incorporation  of  Village  of  Edgewood,  18 
AtL  646,  648,  130  Pa.  34a 

A  settlement  consisting  of  14  families, 
each  family  on  the  average  containing  about 
5  persons,  all  of  whom  resided  along  a 
stream,  the  distance  from  one  extreme  end 
of  the  settlement  to  the  other  being  about 
2%  miles,  some  of  the  families  residing  with- 
in 40  rods  of  each  other,  and  others  being 
distant  about  a  mile  or  more,  their  chief  oc- 
cupation being  farming,  and  the  settlement 
containing  school  district  and  post  office,  is 
a  ••village,"  within  the  meaning  of  Sess. 
Laws  1892,  p.  70,  c.  62,  |  6,  prohibiting  the 
keeping  of  animals  along  the  banks  of  a 
stream  within  7  miles  from  any  iAij^  town. 
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or  YlHage.    People  t.  McGnne,  46  Pac.  008, 
659,  14  Utah,  152,  85  L.  R.  A.  896. 

A  village  \a  an  assembly  of  Inhabitants 
living  in  the  vicinity  of  each  other  and  not 
separated  by  any  other  intervening  dvil  di- 
vision of  the  state.  -Town  of  Enterprise  v. 
State,  10  South.  740,  744,  29  Fla.  12a 

Ballinger'8  Ann.  Codes  &  St  S  2927,  pro- 
vides that  the  county  commissioners  of  each 
connty  shall  appoint  at  least  one  suitable 
person  for  each  "village"  or  neighborhood 
where  spirituous  liquors  are  sold  in  less 
quantities  than  a  gallon,  whose  duty  it  shall 
be  to  inspect  all  liquors  being  sold  in  such 
quantities.  It  was  held  that  the  term  ''vil- 
lage" is  more  specific  than  the  term  "neigh- 
borhood,** and  each  aggregation  of  individ- 
uals living  In  close  proximity,  as  is  custom- 
ary in  village  life,  must  be  treated  as  a  vil- 
lage for  the  purposes  of  the  statute;  and  it 
Is  specifically  held  that,  as  the  statute  was 
passed  in  1860,  the  word  "village"  should  be 
construed  to  cover  a  city  which  was  a  vil- 
lage at  the  time  the  act  was  passed.  State 
T.  Meek,  67  Paa  76^  77,  26  Wash.  406. 

Borovclft  syBOBymovs* 

"Borough"  and  "village,'*  as  used  in  an 
indictment  charging  that  the  money  embeo- 
zled  belonged  to  an  organized  borough  and 
village,  are  duplicates  or  cumulated  names 
of  the  same  thing,  and  are  synonymous. 
Brown  v.  State,  18  Ohio  St  496,  507. 

Gen.  St  1878,  c.  89,  I  2,  as  amended  by 
Gen.  Laws  1883,  c.  38^  requhring  chattel 
mortgages  to  be  filed  with  the  clerks  of 
"villages,"  did  not  include  the  class  of  mu- 
nicipal corporations  styled  "boroughs,**  cre- 
ated and  organized  under  special  acts  of 
the  Legislature.  Bannon  v.  Bowler,  26  N. 
W.  237,  288,  84  Minn.  416. 

As  Ineorpoxttted  Tlllase. 

Code  1880,  |  1047,  providing  that  any 
person  who  may  be  injured  by  the  locomo- 
tive or  cars  of  a  railroad  company  while 
such  cars  are  running  at  a  greater  rate  of 
speed  than  six  miles  an  hour  through  any 
"city,  town,  or  village,**  shall  have  a  right 
of  action,  etc.,  refers  to  an  Incorporated 
"city,  town,  or  village,**  and  the  statute  ap- 
plies to  all  violations  of  its  terms  within 
the  legal  or  corporate  limits  of  such  "city, 
town,  or  village,**  without  regard  to  the  ir- 
regrnlar  and  variable  lines  of  settlement 
and  improvement  of  such  city.  Illinois 
Oent  R.  Go.  v.  Jordan,  68  Miss.  458,  461. 

Under  Laws  1891,  c.  467,  limiting  the 
speed  of  railroad  trains  through  cities  and 
villages,  the  word  "village"  will  not  be 
held  to  include  unincorporated  villages,  since 
the  word  "village,**  in  the  original  statute, 
had  a  definite  meaning,  including  only  those 
which  were  incorporated.    Nolan  v.  Milwau- 

8Wl>B.&P.r-34 


kee,  L.  S.  &  W.  Ry.  Co.,  64  N.  W.  819,  820w 
91  Wis.  16. 

While  often  used  to  apply  to  any  smali 
assemblage  of  houses  for  dwelling  or  busi- 
ness, or  both,  in  the  country,  whether  in- 
corporated or  unincorporated,  yet  as  used  in 
Laws  1897,  c.  94,  requiring  railroad  compa- 
nies to  provide  stations  at  all  villages  and 
boroughs,  "village"  will  be  held  to  apply 
exclusively  to  incorporated  villages,  being 
used  in  connection  with  the  word  "bor- 
ough," which  is  never  applied  to  any  place 
except  an  incorporated  municipality.  State 
V.  Minneapolis  &  St  L.  R.  Go.,  79  N.  W. 
510,  76  Minn.  469. 

Unless  the  context  shows  that  another 
sense  is  intended,  the  word  "village"  shall 
mean  an  incorporated  village.  Bates*  Ann. 
St  Ohio  1904,  9  1536—907. 

The  term  "village,"  whenever  used  in 
the  acts  relating  thereto,  shall  be  construed 
to  mean  a  village  incorporated  under  the 
act  or  subject  to  Its  provisions.  Gomp.  Laws 
Mich.  1897,  I  2935. 

The  term  "village**  means  an  incorpo- 
rated village.    Laws  N.  Y.  1892,  c  677,  I  22. 

As  a  mmiieipAl  oorporation. 

See  "Municipal  Gorporation.'' 

As  requiring  a  aante. 

A  place  without  a  name  cannot  have 
any  legal  existence  as  a  "village."  A  came 
is  essential  to  a  corporation  or  social  en- 
tity, whether  for  municipal  or  other  pur- 
poses. Tilford  V.  Wallace  (Pa.)  8  Watts, 
141,   143. 

As  *  preoinot. 

See  "Precinct" 

Town  sjnonymons. 

The  terms  "town"  and  "village**  are, 
within  the  meaning  of  the  law,  synonymous. 
Martin  v.  People,  87  111.  524;  Phillips  v. 
Town  of  Scales  Mound,  195  HI.  353,  63  N. 
B.  180;  Town  of  Enfield  v.  Jordan,  119  U. 
S.  686,  7  Sup.  Gt  358,  30  L.  Ed.  523.  And 
hence  the  fact  that  in  some  of  the  proceed- 
ings for  the  organization  of  a  village  it  was 
designated  as  a  "town,"  and  that  the  village 
adopted  the  name  of  the  town  of  G.,  does  not 
invalidate  the  proceedings.  People  v.  Pike, 
64  N.  E.  893,  394,  197  Ul.  449. 

"Village,**  as  used  in  the  body  of  an^ 
act  relative  to  municipal  corporations,  might 
be  deemed  a  synonym  of  tbe  word  "town" 
in  the  title,  so  as  to  render  the  title  prop- 
erly expressive '  of  the  purpose  of  the  act. 
Ghicago,  St  L.  &  N.  O.  R.  Go.  v.  Town  of 
Kentwood,  22  South.  192,  49  La.  Ann.  931. 

The  word  "village**  in  its  leglslativfr 
meaning   will   include  a  town.     The   late- 
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Justice  Bradley,  In  the  case  of  Town  of  En- 
field T.  Jordan,  119  U.  S.  680,  7  Sup.  Gt  858, 
80  L.  Ed.  623,  in  a  discussion  of  the  com- 
mon use  of  the  words  '*town*'  and  'Milage,** 
said:  "In  New  Jersey,  Pennsylyania,  Ohio, 
Indiana,  Michigan,  and  Illinois  the  subdiri- 
sions  of  a  county  answering  to  the  'town* 
of  New  England  and  New  York  are  called 
'townships,'  though  the  words  'town*  and 
'village'  are  indiscriminately  applied  to  large 
collections  of  houses  less  than  a  city."  Long 
Branch  Police,  Sanitary  A  Improvement 
(Commission  v.  Dobbins,  40  Atl.  509,  600.  61 
N.  J.  Law,  659. 

A  "village"  is  a  small  collection  of 
bouses,  in  the  country,  less  than  a  town.  In 
Delaware  the  words  "town"  and  "village" 
are  Indiscriminately  applied  to  collections 
of  houses.  Town  of  Enfield  v.  Jordan,  7 
Sup.  Gt  358,  361,  119  U.  S.  680,  30  L.  Ed. 
528  (citing  Johns.  Diet;  Webst  Diet;  OgU- 
vle,  Diet). 

A  "village"  and  a  "town"  are  not  iden- 
tical. A  village  is  ordinarily  less  than  a 
town,  and  more  occupied  by  agriculturists; 
yet  the  two  cannot  be  definitely  distinguish- 
ed by  the  size  of  the  place  or  employment 
of  the  Inhabitants.  A  statute  that  the  word 
"town**  may  include  cities,  as  well  as  In- 
corporated villages,  is  a  clear  implication 
that  it  does  not  include  unincorporated  vil- 
lages.   Truax  v.  Pool,  46  Iowa,  256,  257. 

The  terms  "ylllagea,"  "cities,"  and 
"townships,"  In  a  statute  authorising  vil- 
lages, cities,  and  tovniships  to  issue  bonds  In 
aid  of  railroads,  does  not  Include  an  incor- 
POTated  town.  Welch  v.  Post  99  111.  471, 
478. 

Laws  1886,  p.  00,  emi)owerlng  "cities  and 
villages"  to  maintain  and  repair  drains, 
ditches,  and  plumbing  works  for  drainage 
purposes  by  a  special  assessment  on  bene- 
fited property,  does  not  Include  Incorporated 
towns.  Gray  v.  Town  of  Glcero,  58  N.  B. 
91,  92,  177  ni.  469. 

Gen.  St  1878,  c.  89,  If  21,  22,  as  amend- 
ed by  Laws  1883,  c.  88,  provide  that  a 
seed  grain  contract.  In  order  to  constitute 
a  lien,  must  be  filed  In  the  ofllce  of  "the  town 
clerk  of  the  town,  or  the  clerk  or  recorder 
of  the  city  or  village.  In  which  the  borrower 
resides,  eta  Held,  that  for  the  purposes  of 
the  action  the  village  and  the  balance  of 
the  town  in  which  it  Is  situated  are  as  en 
tlrely  distinct  as  if  they  constituted  two 
separate  townships,  and  that  where  the  bor^ 
rower  resides  In  a  village  a  filing  with  the 
town  clerk  of  the  town  within  which  the 
village  Is  situated  does  not  satisfy  the  re- 
quirements of  the  law.  Minnesota  Agrl- 
cultoral  Go.  v.  Northwestern  Elevator  Go., 
60  N.  W.  671,  672,  58  Minn.  686. 

The  use  of  the  word  'Milage"  Instead  of 
"town,"  In  Act  March  6,  1868,  entitled  "An 


act  to  authorise  the  village  of  Lake  Gltj 
to  aid  in  the  construction  of  the Rail- 
way," held  an  inadvertent  mistake,  and 
not  to  render  the  statute  inoperative  and 
void.    State  v.  Lake  Glty,  25  Minn.  404,  418. 

VILLAINOUS. 

A  newspaper  article  concerning  the  acts 
of  the  county  supervisors  In  regard  to  the 
bonding  of  the  county  to  assist  In  rail- 
road building,  and  stating  that  "Instead  of 
the  money  being  in  the  treasury  here,  it  was 
never  Inside  of  Placer  county,  for  the  su- 
pervisors swapped  It  off  in  Sacramento,  and 
a  'villainous  swap'  It  was,"  may  be  con- 
strued to  mean  only  that  the  exchange  of 
the  money  for  the  bonds  was  unwise.  Im- 
provident and  disadvantageous  to  the  coun- 
ty of  Placer;  the  word  "villainous"  being 
used  to  express  the  degree  of  improvidence 
or  Injudldousness  of  the  exchange,  and  not 
the  motives  or  inducements  that  led  to  It, 
and  no  corruption  in  office  may  be  construed. 
Van  Vactor  t.  Walkup,  46  Gal.  124,  133. 


VILLAS. 

"Villas"  Is  the  name  given  to  Tillages 
in  the  Spanish  law.  It  is  distioguished  from 
cities  ("dudades")  and  towns  ("pueblos"). 
Hart  T.  Burnett  16  Gal.  680,  687. 


VINDICTIVE  DAMAGES. 

•Punitive,"  "vindictive,'*  and  "exem- 
plary," as  to  damages,  are  all  synonymous 
terms.  Louisville  ft  N.  R.  Co.  v.  Kelly's 
Adm'x.  38  S.  W.  852,  854,  100  Ky.  421  (citing 
Ghiles  ▼.  Drake,  69  Ky.  [2  Mete]  140,  74 
Am.  Dec.  408. 

"Punitive  damageif'  are  sometimes 
spoken  of  as  "vindictive  damages"  and  "ex> 
emplary  damages."  They  are  sometimes  re- 
ferred to  as  "smart  money"  and  "blood  mon- 
ey." They  are  called  "punitive  damages" 
because  of  the  theory  that  such  damages 
will  act  as  a  sort  of  punishment  of  the  de- 
fendant for  such  wrongdoing;  not  only  a 
punishment  for  past  wrongdoing,  but  to  de- 
fer the  defendant  and  others  In  similar  busi- 
ness from  repeating  such  wrongdoing  in 
the  future.  Oliver  v.  Golumbia,  N.  ft  L.  R. 
Co.,  43  S.  B.  807,  320,  65  a  G.  L 


The  term  "vindictive  damages"  I 
to  designate  damages  In  excess  of  compensa- 
tory damages,  which  are  allowed  as  a  pun- 
ishment of  the  wrongdoer.  It  is  synonymous 
with  exemplary  or  punitive  damages.  Mur> 
phy  V.  Hobbs^  6  Pac.  119,  128,  7  Colo.  641, 
40  Am.  Rep.  868. 

"Exemplary,  punitive,  and  vindictive 
damages"  are  such  damages  as  are  in  ex- 
cess of  the  actual  los%  and  are  allowed  in 
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theory  when  a  tort  I0  aggrarated  by  eyll 
motlTe,  actual  malice,  deliberate  yiolence, 
oppression,  or  fraud.  Such  damages  are 
sometimes  called  "smart  money."  Springer 
T.  J.  H.  Somers  Fuel  Oo^  46  AH  870,  STX 
196  Pa.  166. 

In  actions  in  tort  where  gross  fraud, 
malice,  oppression,  or  wanton,  willful,  or 
reckless  conduct,  or  criminal  indifference 
to  dTil  obligations  affecting  the  rights  of 
others,  or  where  legislative  enactment  au- 
thorizes it,  the  Jury  may  assess  exemplary, 
punitive,  or  yindictlye  damages;  these  terms 
being  synonymous.  Claiborne  ▼.  Chesa- 
peake &  O.  Ry.  Co,  83  a  B.  262,  263,  46 
W.  Va.  863. 

Yindictlye,  punitlye,  or  added  damages 
are  damages  given  in  addition  to  those  ac- 
tually required  to  compensate  the  injured 
party,  and  intended  as  smart  money  or  pun- 
ishment for  injuries  and  sufferings  which 
were  Intended  or  occurred  through  careless- 
ness and  negligence,  amounting  to  a  wrong 
so  reckless  and  wanton  as  to  be  without 
palliation  or  excuse.  Ross  v.  Leggett,  28 
N.  W.  696.  699,  61  Mich.  446,  1  Am.  St  Rep. 
60S. 

'Vindictive  damages'*  are  such  as  may 
be  given  to  punish  the  defendant  for  his 
fraud  and  actual  malice.  Ogg  v.  Murdock, 
26  W.  Va.  139,  146. 

"Vindictive  damages'*  operate  by  way 
of  punishment,  and  are  allowed  as  compen- 
sation for  the  private  Injuries  complained 
of.  Smith  V.  Bagwell,  19  Fla.  117,  123,  45 
Am.  Rep;  12. 

It  is  of  very  little  consequence  by  what 
name  the  damages  given  are  called,  provided 
the  case  is  one  involving  that  class  of  in- 
juries for  which  plaintiff  is  entitled  to  re- 
cover. They  may  be  called  exemplary, 
punitive,  vindictive,  compensatory,  or  added 
damages.  The  important  question  always 
is,  in  every  case,  was  the  character  of  the 
wrong  suffered  or  injury  sustained  such  as 
may  be  lawfully  atoned  for  or  compensated 
in  money?  Ross  v.  Leggett  61  Mich.  446, 468, 
28  N.  W.  696,  1  Am.  St  Rep.  608. 

"When  the  term  'vindictive  damages'  or 
'exemplary  damages'  is  employed  in  a  civil 
action  for  libel,  the  words  mean  the  atone- 
ment which  the  law  demands  shall  be  made 
to  the  libeled  party  by  the  offender,  and 
such  atonement  involves  essentially  his  pun- 
ishment. It  is  a  condemnation  and  an  in- 
fliction for  traducing  the  Individual."  Fry 
V.  Bennett  (N.  T.)  1  Abb.  Prac.  289,  807. 

In  this  court  the  doctrine  is  well  set- 
tled that  iQ  actions  of  tort  the  Jury,  in  ad- 
dition to  the  sum  awarded  by  way  of  com- 
pensation for  the  plaintiirs  injuries,  may 
award  exemplary,  punitive,  or  vindictive 
damages,  sometimes  called  "smart  money," 
if  the  defendant  has  acted  wantonly  or  op- 


pressively, or  with  such  malice  as  Implies 
a  spirit  of  mischief  or  criminal  Indifference 
to  dvil  obligations;  but  such  guilty  inten- 
tion on  the  part  of  the  defendant  is  requhred 
to  charge  him  with  exemplary  or  punitive 
damages.  Exemplary  or  punitive  damages, 
being  awarded,  not  by  way  of  compensation 
to  the  sufferer,  but  by  way  of  punishment 
to  the  offender  and  as  a  warning  to  others, 
can  be  awarded  only  against  one  who  has 
participated  in  the  offense.  Lake  Shore  A 
M.  S.  Ry.  Co.  V.  Prentice,  13  Sup.  Ct  261, 
147  U.  S.  101,  87  L.  Ed.  97 


Elxpenses  of  litigation  do  not  fall  under 
the  head  of  "vindictive  damages*'  under  the 
Code.    Mosely  v.  Sanders,  76  Qa.  298,  294. 

VINOUS. 

The  fermentation  which  generates  alco- 
hol from  vegetable  Juices  is  called  "vinous 
alcohol."  Eureka  Vinegar  Co.  v.  Gazette 
Printing  Co.  (U.  S.)  35  Fed.  670,  671. 

The  term  "vinous  spirits"  does  not  In- 
clude alcohol.  State  v.  Martin,  84  Ark.  840, 
341. 


vnrous  liquor. 

••Vinous  liquors,"  according  to  general 
knowledge,  includes  all  kinds  of  wine.  Cald- 
well V.  State,  80  South.  814,  816,  43  Fla. 
646  (citing  Hatfield  v.  Commonwealth,  14 
Atl.  161,  120  Pa.  896). 

"Vinous  liquors"  are  those  liquors  made 
from  the  Juice  of  the  grape.  Adler  v. 
State,  66  Ala.  16,  28. 

"Vinous  liquors"  are  liquors  "which  have 
undergone  vinous  or  alcoholic  fermentation." 
Eureka  Vinegar  Co.  v.  Gazette  Printing  Co. 
(U.  S.)  35  Fed.  670,  571. 

The  term  "vinous  or  alcoholic  liquor,"  in 
a  statute  prohibiting  the  sale  of  such  liquor, 
includes  wine  made  from  grapes  and  from 
blackberries,  though  there  is  evidence  that 
it  is  not  intoxicating.  Reyfelt  T.  State,  18 
South.  926,  78  Miss.  416. 

Aleoliol. 

As  used  in  Act  Feb.  22,  1842,  providing 
that  the  sale  of  "vinous  and  spirituous  liq- 
uors" may  be  licensed,  etc.,  should  not  be 
construed  to  include  alcohol.  There  is  a 
marked  dlstincti6n  between  the  specific 
thing  known  as  alcohol  and  the  liquors  com- 
monly used  as  beverages,  which  contain  more 
or  less  of  alcohol,  but  are  not  alcohol,  though 
they  may  be  alcoholic  The  words  "vinous 
or  spirituous  liquors,"  as  used  in  the  statute, 
refer  to  alcoholic  beverages.  Lemly  v.  State, 
12  South.  22,  70  Miss.  241,  20  L.  R.  A.  646. 

Bitten. 

Under  an  indictment  charging  the  sale 
of  spirituous  and  vinous  liquors,  a  defendant 


VINOUS  LIQUOR 


7326 


VIOLATE— VIOLATION 


may  be  convicted  for  the  sale  of  medicated 
bitters  capable  of  producing  Intoxication. 
Prlnzel  v.  State,  33  a  W.  360,  351,  35  Tex. 
Op.  B.  274. 

The  words  "vinous  and  Intoxicating  llq- 
nors,"  as  used  In  the  title  of  a  local  option 
act  are  sufficient  to  authorize  legislation 
with  respect  to  wines  and  intoxicating  medi- 
cated bitters;  the  same  being  Included  with- 
in and  classified  by  such  terms.  Hancock  v. 
State,  40  8.  B.  317,  318,  114  Ga.  439. 

Cider. 

The  question  whether  **vlnou8  liquors," 
within  the  meaning  of  a  statute  prohibiting 
the  sale  thereof  without  a  license,  Includes 
cider,  is  a  question  of  fact  for  the  Ju^. 
"Certainly  In  common  acceptation  cider  is 
not  understood  to  be  either  a  vinous  or  a 
spirituous  beverage,  yet,  when  fermented,  it 
doubtless  contains  a  percentage  of  alcohol 
sufficient  to  bring  it  within  the  fair  meaning 
of  the  term  'vinous.*  We  do  not  mean  to 
intimate  that  the  unfermented  juice  of  ap- 
ples is  in  any  circumstances  to  be  regarded 
as  either  a  vinous  or  spirituous  liquor,  but 
we  do  not  know  and  cannot  say  as  a  matter  j 
of  law  that  its  character  may  not  be  so 
changed  by  fermentation  as  to  bring  it  with- 
in the  meaning  of  the  term  *vinous.'  "  Com- 
monwealth V.  Reyburg,  16  Atl.  351,  352,  122 
Pa.  299,  2  L.  R.  A.  415. 

"Vinous  liquor,"  as  used  in  an  act  of 
the  Legislature  declaring  that  vinous  liquors 
are  intoxicating,  cannot  be  construed  to  in- 
clude apple  cider.  The  word  "vinous"  is 
derived  from  the  Latin  "vlnum,"  wine,  and 
so  named  because  made  from  the  fruit  of 
the  vine.  "Wine"  is  defined  in  Worcester's 
Dictionary,  after  the  statement  of  its  deriva- 
tion and  after  reference  to  the  word  in  the 
language  of  many  nations,  among  others  to 
the  Latin  "vlnum,"  as  meaning,  first,  the  fer- 
mented Juice  of  certain  fruits,  resembling  in 
many  respects  the  wine  obtained  from 
grapes,  but  distinguished  therefrom  by  nam- 
ing the  source  whence  It  is  derived,  as  ginger 
wine,  gooseberry  wine,  currant  wine,  etc. 
The  word  "vinous"  should  not  be  applied  to 
the  Juice  of  fruits  which  grow  on  trees,  and 
In  common  parlance  cider  and  beer  are  never 
called  "vinous  liquor"  or  "wine,"  although 
there  may  be  found  in  works  on  chemistry 
general  expressions  that  wine  is  the  express- 
ed Juice  of  ripe  fruits  containing  sugar, 
which  causes  it  to  readily  undergo  fermenta- 
tion. Feldman  v.  City  of  Morrison,  1  111. 
App.  (1  Bradw.)  460,  462.  See,  also,  Allred 
V.  State,  8  South.  56,  57,  90  Ala.  IIZ 

Fermented  Jnioe  of  blaokberries. 

The  term  "vinous  liquors,"  as  used  in 
a  statute  prohibiting  the  sale  of  such  l(quor, 
included  the  fermented  Juice  of  blackberries, 
as  well  as  that  of  grapes,  where  such  Juice, 
after  fermentation  with  sugar,  produced  in- 


toxication when  taken  as  a  beverage.     Hin- 
ton  Y.  State,  81  South.  563,  564,  132  Ala.  29. 

Intozioatlng  liquor  aynoiiyiiioi&a. 

"Vinous  liquors,"  as  used  in  Code,  8  629, 
requiring  a  license  for  engaging  in  the  busi- 
ness of  selling  vinous  liquors,  is  not  synony- 
mous with  "intoxicating  liquors,"  and  are 
such  as  are  made  from  the  fermented  juice 
of  grapes.  Vinous  liquor  is  also  a  spirituous 
liquor,  in  that  it  contains  spirits  of  alcohol. 
Vinous  liquors  may  be  intoxicating,  but  they 
do  not  Include  all  intoxicating  liquors,  bev- 
erages, or  bitters.  A  given  liquor  may  be 
in  a  high  degree  intoxicating,  and  yet  not 
be  a  vinous  liquor,  in  the  sense  of  the  stat- 
ute. Fermented  or  bard  elder  is  an  illustra- 
tion. Cane  beer  is  another.  Allred  v.  State, 
8  South.  56,  57,  89  Ala.  112. 

Spirituous,  vinous,  and  malt  liquors  are 
commonly  known  to  contain  a  considerable 
portion  of  alcohol,  and  alcohol  is  commonly 
known  to  be  intoxicating.  Hence  an  allega- 
tion, in  an  indictment  for  the  sale  of  spirit- 
uous, vinous,  and  malt  liquors  contrary  to 
law,  is  equivalent  to  alleging  the  sale  of  in- 
toxicating liquors  contrary  to  law.  State  v. 
Relly,  52  Ati.  1005,  1006,  66  N.  J.  Law,  399. 

Malt  liquor. 

Vinous  liquor  is  liquor  made  from  the 
Juice  of  the  grape.  It  is  used  in  such  sense  in 
Act  March  19,  1875,  prohibiting  within  cer- 
tain limits  the  sale  or  giving  of  "vinous  liq- 
uor," and  hence  the  statute  does  not  prohibit 
the  sale  of  malt  liquors.  Tinker  T.  State,  8 
South.  855,  90  Ala.  647. 


VIOLATE-VIOLATION. 

See  "Die  in  Consequence  of  Violation  of 
Law";  "EWe  in  Known  Violation  of 
Law";  **While  Violating  Law.** 

"Violate"  is  synonymous  with  "ravish." 
State  V.  Montgomery,  45  N.  W.  292,  298,  79 
Iowa,  737. 

The  forty-third  section  of  the  third  arti- 
cle of  the  act  creating  an  insurance  depart- 
ment, and  providing  that  every  "violation" 
of  the  act  should  subject  the  party  to  a  pen- 
alty of  $500,  applies  to  acts  of  omission,  as 
well  as  acts  of  commission.  State  y.  Case, 
53  Mo.  246,  250. 

"Violation,"  as  used  In  Laws  1893,  c. 
388,  art  2,  §  26,  providing  that  no  person 
shall  produce  or  manufacture  any  compound 
in  imitation  of  natural  butter,  or  sell  any 
compound  produced  in  violation  of  this  sec- 
tion, etc.,  means  practical  nonconformity  as 
I  well  as  punishable  transgression,  and  hence 
would  not  be  limited  to  such  compounds  as 
are  manufactured  in  the  state.  People  v. 
Fox,  88  N.  Y.  Supp.  635,  636^  4  App.  Dlv.  38 
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A  sentence  of  excommunication  read  by 
tbe  pastor  of  a  church,  stating  that  the  of- 
fender had  "violated  the  seventh  command- 
ment," and  declaring  In  the  subsequent  part 
of  the  sentence  that  *'this  church  does  now, 
as  always,  bear  its  solemn  testimony  against 
the  sin  of  fornication  and  uncleanness,"  did 
not  impute  tl)e  crime  of  adultery  in  its  legal 
and  technical  sense  as  an  indictable  offense, 
but  was  merely  a  charge  of  unchaste  and 
licentious  conduct.  Famsworth  v.  Storrs,  59 
Mass.  (5  Gush.)  412,  415. 

TIOULTION  OF  TBIAI.  BT  JTTBT. 

By  a  constitutional  prohibition  as  to  ''a 
violation  of  trial  by  Jury"  is  to  be  understood 
a  taking  away  of  that  right  prohibiting  it, 
or  subjecting  it  to  unreasonable  and  burden- 
some regulations,  which,  if  they  do  not 
amount  to  a  literal  prohibition,  are  at  least 
virtually  of  that  character.  Such  a  consti- 
tutional provision  does  not  prevent  the  Leg- 
islature from  providing  for  changes  of  Juris- 
diction or  regulating  the  exercise  of  the  right 
Capital  Traction  Ck).  v.  Hof,  19  Sup.  Ct  580, 
590»  174  U.  S.  1,  43  L.  Ed.  873. 


VIOLENCL 

See  "Actual  Violence";  ••Excessive  Vio- 
lence"; "Irresistible  Violence";  •'Mob 
Violence." 

^Violence,"  as  used  in  a  statute  relating 
to  robbing  a  person  with  violence,  does  not 
mean  any  physical  act  to  the  person  of  the 
complainant  which  resulted  in  the  taking. 
"Violence."  as  used  in  the  statute,  generally 
implies  the  overcoming  or  attempting  to 
overcome  an  actual  resistance,  or  the  pre- 
venting of  such  resistance  through  fear.  It 
may  include  restraint  of  the  person,  and  it 
generally  implies  that  the  acts  tend  to  pro- 
duce terror  and  alarm  in  the  person  on  whom 
the  violence  is  committed.  It  ought  not  to 
be  held  that  every  assault  and  battery,-  even 
the  most  trivial,  which  results  in  the  taking 
of  property  from  the  assaulted  person,  con- 
stitutes that  element  of  violence  which  Is 
mentioned  in  the  statute.  People  v.  Mc- 
Ointy  (N.  T.)  24  Hun,  62,  64. 

Under  a  statute  declaring  it  to  be  a  fel- 
ony to  take  or  convey  by  violence  a  free 
negro  out  of  that  state  into  another,  with  in- 
tent to  sell  him  as  a  slave,  defendant  was 
convicted  on  proof  that  by  practicing  decep- 
tion upon  a  free  negro  he  had  induced  the 
negro  to  go  into  another  state,  where  he 
was  sold  by  defendant  as  a  slave.  The 
court  held  that  "violence"  Is  a  general  term, 
and  includes  all  sorts  of  force;  that  a  con- 
viction could  not  be  sustained,  in  the  ab- 
sence of  proof  of  actual  violence;  and  that 
the  term  did  not  include  deception.  State  v. 
Weaver,  44  N.  C.  9,  13. 


A  death  caused  by  "violence,**  within 
the  meaning  of  Rev.  St  f  1221,  requiring  the 
service  of  the  coroner  where  a  death  is  sup- 
posed to  be  caused  by  violence,  is  a  death 
caused  by  unlawful  means  such  as  usually 
call  for  the  punishment  of  those  who  employ 
them.  State  v.  Bellows,  66  N.  B.  1028,  1029, 
62  Ohio  St  307. 

As  f  oroe. 

The  word  "violence,"  is  one  of  the  syn- 
onyms of  the  word  "force."  State  v.  Daly, 
18  Pac.  357,  358,  16  Or.  240. 

The  word  'Molence,"  in  the  common-law 
definition  of  robbery  as  a  felonious  taking  of 
money  or  goods  of  any  value  from  the  per- 
son of  another,  or  in  his  presence,  against 
his  will,  by  violence  or  putting  in  fear,  has 
the  same  meaning  as  the  word  "force"  in 
the  statutory  definition  of  the  crime.  Long 
▼.  State,  12  Ga.  293,  320. 

"Violence"  is  defined  by  Bouvier  to  be 
**the  abuse  of  force;  that  force  which  is  em- 
ployed against  any  right  against  the  laws, 
and  against  public  liberty."  It  has  refer 
ence  to  human  agency,  and  includes  the  idea 
of  responsibility  for  crime.  A  human  life 
may  be  violently  destroyed,  and  not  feloni- 
ously destroyed.  Death  may  result  from  the 
kick  of  a  horse,  or  a  man  may  be  mangled 
or  crushed  to  death  by  machinery.  In  re 
Bums'  Case,  5  Pa.  Go.  Ct  R.  549,  552. 

As  pltysicAl  f ovoe. 

The  term  "violence"  is  synonymous  with 
physical  force,  and  the  two  are  used  inters 
changeably  in  relation  to  assaults.  Any  lan- 
guage which  expressly  or  by  implication 
charges  exertion  of  physical  force  on  the  per- 
son assaulted  charges  assault  with  actual 
violence,  and  hence  charging  an  aggravated 
battery  is  sufilcient  State  v.  Wells,  31 
Conn.  210,  212. 

"Violence,"  according  to  the  Law  Dic- 
tionaries, is  synonymous  with  "physical 
force."  According  to  the  American  &  Eng- 
llsb  Encyclopedia  of  Law,  it  is  a  general 
term,  and  includes  all  sorts  of  force;  and 
in  High  V.  State,  26  Tex.  App.  545,  573,  10 
S.  W.  238,  8  Am.  St  Rep.  488,  it  was  held 
that  a  mere  assault  was  not  violence.  Alex- 
ander V.  State,  50  S.  W.  716,  717,  40  Tex. 
Cr.  R.  395. 

"Violence"  is  defined  by  Webster  to  be 
"physical  force;  strength  of  action  or  mo- 
tion." Bouv.  Law  Diet  says  it  is  "the  abuse 
of  force;  that  force  which  is  employed 
against  any  rights,  against  the  laws,  and 
against  public  liberty."  Commonwealth  v. 
Rhoads  (Pa.)  2  Chest  Co.  Rep.  146. 

VIOLENT. 

"In  its  ordinary  acceptation  the  term 
'violent'  means  not  natural  or  spontaneous; 
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not  intentional,  Tolnntary,  expected,  or  nsn- 
al.  The  degree  of  force  Is  not  alwaya  ma- 
terial. In  this  view  of  the  case  the  bite 
of  a  fly  or  spider  or  the  sting  of  a  bee  may 
be  as  well  characterized  as  violent  as  a  bite 
of  a  rattlesnake  or  the  sting  of  a  scorpion." 
Bacon  y.  United  States  Mat  Aca  Ass'n  (N. 
T.)  44  Han,  599,  606. 

The  term  "violent,"  as  used  in  a  statute 
prohibiting  riot,  is  synonymous  with  "riot- 
ous"; and  hence  the  fact  that  the  affldayit 
alleged  the  act  to  have  been  committed  in  a 
riotous,  Instead  of  a  violent,  manner,  was 
immateriaL  State  ▼,  Kutter,  69  Ind.  572, 
574. 


VIOXiElIT  MEAHB. 

See   "External,    Violent,   or   Accidental 
Means." 


VIOX.ENT  PRESUliPTION. 

"We  understand  by  a  Hiolent  presump- 
tion' one  which  is  very  strong  and  forcible, 
although  not  one  which  is  necessarily  con- 
clusive." Shealy  v.  Edwards,  75  Ala.  411, 
419. 

"A  violent  presumption  in  the  law  of 
evidence  is  the  presumption  arising  where 
the  connection  between  the  fact  to  be  in- 
ferred and  that  which  is  proven  is  found 
by  experience  and  observation  to  be  invari- 
able in  all  instances.  It  is  equal  to  full 
proof."    Davis  v.  Curry,  5  Ky.  (2  Bibb)  238, 


VIOLENT  TEMFEB. 

Amiable,  peaceable,  slow  to  anger,  make 
up  the  antithesis  to  quidc  or  violent  temper. 
In  common  parlance  the  two  traits,  charac- 
ter for  violent  temper  and  bad  boy,  are  not 
one  and  the  same.  One  may  have  a  hasty 
or  violent  temper,  and  yet  in  common  ac- 
ceptation not  be  regarded  as  a  bad  boy. 
Martin  v.  State,  8  South.  858»  8&U  90  Ala. 
602,  24  Am.  St  Rep.  844. 

VIOLENTLY. 

An  allegation  that  a  person  committed 
an  injurious  act  "violently  and  with  great 
force"  is  equivalent  to  charging  such  person 
with  the  proposed  wrong  in  the  doing  of  the 
act  The  word  "violently,"  in  this  connec- 
tion, means  outrage,  unjust  force,  attack, 
assault;  and  the  word  "force,"  in  this  con- 
nection, means  unlawful  violence  offered  to 
persons  or  things.  Summers  v.  Tamey,  24 
N.  B.  678,  679,  123  Ind.  560. 

"Violently"  means  with  violence,  and  as 
used  in  an  indictment  for  rape  imports  that 
the  act  was  against  the  consent  of  the  prose- 
cutrix. Commonwealth  v.  Fogerty,  74  Mass. 
(8  Gray)  489,  490,  69  Am.  Dec.  264. 


As  by  f  aro«  or  f  oroibl j. 

"Violentiy"  signlfles  "with  force,**  « 
"forcibly";  and  an  indictment  charging  that 
the  defendant  "violently  and  against  her 
will"  feloniously  ravished  a  certain  female 
is  sufficient  as  imputing  that  the  act  was 
done  "by  force."  "Violence*  is  defined  by 
Webster  as  "physical  force."  State  v.  Wil- 
liams, 82  La.  Ann.  885,  837«  86  Am.  Rep.  272. 

"Violently,"  as  used  in  an  indictment 
charging  a  man  with  assault  on  a  female 
with  intent  to  violently  and  against  her  will 
ravish  and  carnally  know  her,  is  not  equiva- 
lent to  "by  force,"  as  used  In  Rev.  St  c.  154, 
S  17,  defining  rape  as  ravishing  and  carnally 
knowing  a  female  by  force  and  against  her 
will.  Worcester  defines  "force"  as  "strength, 
vigor,  might  energy,  power,  or  violence," 
and  "violently"  as  **with  violence,  forcibly, 
or  vehemently."  The  term  •*force,"  when 
applied  to  the  acts  of  a  man  in  illicit  sexual 
intercourse  with  a  female,  has  a  peculiar  and 
technical  meaning.  The  definition  nearest  to 
its  exact  meaning  Is  "violence,  power  exert- 
ed against  the  will  or  consent"  Webst  Diet 
One  signification  of  the  active  verb  "to  force" 
is  to  ravish,  to  violate  by  force,  as  a  female, 
and  conveys  to  the  mind  ideas  similar  to 
those  which  are  imparted  by  the  words  "by 
force."  The  adverb  "violently"  has  a  more 
general  meaning.  If  used  by  a  man  in  ap- 
plication to  acts  of  sexual  intercourse,  with- 
out accompanying  language  indicating  com- 
pulsion, it  would  not  of  necessity  import  a 
crime  against  the  person  of  a  female  who 
was  the  subject  of  the  acts.  State  t.  Blake, 
89  Me.  822,  824. 

"Violently,"  as  used  In  an  indictment 
charging  a  person  with  "violently"  and  fe- 
loniously raping,  ravishing,  and  carnally 
knowing  a  female,  is  equivalent  to  the  word 
"forcibly,"  and  supplies  its  place.  Walling  v. 
State,  7  Tex.  App.  625,  626. 

As  by  Tiolenee. 

An  indictment  charging  the  taking  of 
certain  articles  from  the  person  of  the  pros- 
ecuting witness  "violently"  held  fairly  equiv- 
alent to  an  allegation  that  they  were  taken 
"by  violence,"  in  the  words  of  the  statutoiy 
definition.  The  definition  of  "violently"  is 
in  a  violent  manner,  and  "violent"  is  defined 
as  moving  or  acting  with  physical  strength, 
urged  or  Impelled  with  force.  Webst  Int 
Diet  The  signification  of  the  word  "vio- 
lently," when  applied  to  the  forcible  and  fe- 
lonious taking  of  articles  of  value  from  the 
person  of  another,  is  not  strained  when  held 
to  be  equivalent  to  the  words  "by  violence." 
Gralg  V.  States  62  N.  B.  5,  6,  157  Ind.  574^ 

VIOLIN. 

A  violin  Is  a  small  Instroment,  plftyed 
upon  exclusively  by  the  hand.  When  used 
by  a  musician  in  his  business.  It  is  exempt 
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under  Gen.  St  c  13S,  f  82,  exempting  from 
attachment  the  implements  of  a  debtor  neces- 
sary for  carrying  on  his  trade  or  business, 
etc.  Goddard  y.  Ohaffee,  84  Mass.  (2  Allen) 
896,  896^  79  Am.  Dec.  796. 

VIRTUL 

See  ••By  Vlrtne  of.'* 

▼ntTuous. 

••Vlrtaons/'  as  nfted  in  a  statute  proTld- 
ing  that  If  any  person  shall  by  persuasion 
and  promise  of  marriage,  or  other  false  and 
fraudulent  means,  seduce  a  Yirtuous  unmar- 
ried female,  etc.,  means  a  woman  who  has 
never  had  unlawful  sexual  intercourse. 
O'Neill  Y.  State,  11  S.  E.  856,  857,  85  Qa.  883. 

On  a  prosecution  for  seduction  of  a  ••vir^ 
tuous  unmarried  female,"  the  Judge  charged 
that  ''the  presumption  of  law  is  that  the  fe- 
male alleged  to  have  been  seduced  was  vir- 
tuous, and  that  presumption  remains  until 
removed  by  proof.  She  must  have  personal 
chastity.  If  she  at  the  time  of  the  alleged 
seduction  had  never  had  unlawful  inter- 
course with  man,  if  no  man  had  then  car- 
nally known  her,  had  had  carnal  intercourse 
with  her,  she  was  a  virtuous  female  within 
the  meaning  of  the  law.  If  .man  had  then 
carnally  known  her,  had  had  carnal  inter- 
course with  her,  she  is  not  a  virtuous  female 
within  the  meaning  of  the  law.'*  In  discuss- 
ing this  charge  the  court  said:  "Under  the 
definition  the  Judge  gave  the  Jury  of  this 
word  [virtuous]  it  means  simply  a  woman 
who  has  never  before  been  guilty  of  fornica- 
tion or  adultery.  She  may  be  a  bad  woman 
at  heart;  she  may  be  filled  with  all  undean- 
ness;  she  may  be  burning  with  lust;  and  yet, 
if  through  lack  of  opportunity,  she  be  yet 
not  an  actual  violator  of  the  law,  she  is  a 
virtuous  woman  in  the  sense  of  this  law,  and 
one  may  be  guilty  of  the  fiendish  crime  of 
seducing  her,  inducing  her  to  submit  to  his 
lustful  embraces,  and  to  allow  of  criminal 
Intercourse.  I  do  not  think  so.  It  needs  no 
fraud  or  vile  acts  to  make  an  actual  criminal 
of  such  a  woman.  She  cannot  be  seduced 
from  virtuous,  chaste  thoughts  to  lustful  de- 
sires and  lascivious  passions.  She  Is  there 
already.**  Wood  v.  Btats^  48  Ga.  19%  288, 15 
Am.  Rep.  664. 

VXBTUTIS  OFFIOIX 

Bee  ••By  Virtue  of  His  Ofllce." 

VIS  MAJOR. 

••Vis  major**  is  translated  as  •^nipeilor 
force.*'  It  Is  used  in  the  dvil  law  in  the 
same  way  that  the  words  ''act  of  God"  are 
dsed  in  the  common  law.  Brousseau  v.  The 
Hudson,  11  La.  Ann.  427,  42a 


A  loss  is  said  to  have  been  caused  by 
vis  major  when  it  results  Immediately  from 
a  natural  cause,  without  the  intervention  of 
man,  and  could  not  have  been  prevented  by 
the  exercise  of  prudence,  diligence,  and  care, 
and  the  use  of  those  appliances  which  the 
situation  of  the  party  renders  it  reasonable 
that  he  should  employ.  Story  defines  ••vis 
major"  to  be  any  irresistible  natural  cause, 
which  cannot  be  guarded  against  by  the  or- 
dinary exertions  of  human  skill  and  pru- 
dence; and  this  definition  is  approved  by 
Chief  Justice  Ooc^bum,  in  Nugent  v.  Smith, 
1  O.  P.  Div.  428,  437.  Thus  a  storm  of  un- 
usual and  extraordinary  violence,  a  sudden 
gust  of  wind,  and  a  tempest  have  been  held 
to  be  examples  of  vis  major.  The  George 
Shiras  (U.  S.)  61  Fed.  800,  801,  9  O.  O.  A.  511. 

VISiBLL 

The  word  •Msible**  Is  defined  by  Web- 
ster to  mean  "noticeable;  apparent;  open; 
conspicuous."  In  the  Century  Dictionary,  as 
••apparent;  open;  conspicuous;  as  a  man  with 
no  visible  means  of  support;  discoverable; 
in  sight;  obvious;  manifest;  clear;  distinct; 
plain;  patent;  unmistakable."  An  object 
that  is  noticeable,  apparent  to  the  touch,  may 
bQ  said  to  be  "visible."  Gale  v.  Mutual  Aid 
A  Accident  Ass'n,  21  N.  Y.  Supp.  893,  895^  66 
Hun,  600. 

•Visible*'  means  perceptible  by  the  eye, 
that  may  be  seen,  apparent,  open,  or  obvious, 
and  Is  so  used  in  reference  to  visible  defects 
in  machinery  or  appliances.  Kansas  City  A 
P.  R.  Oa  V.  Byan,  85  Pac  292,  294,  52  Kan. 
687. 

The  words  ••outward,  open,  actual,  vlsl- 
Ue,  substantial,  and  exclusive^"  In  connec- 
tion with  a  change  of  possession,  mean  sub- 
stantially the  game  thing.  They  mean  not 
concealed,  not  hidden,  exposed  to  view;  free 
from  concealment,  dissimulation,  reserve^  or 
disguise;  in  full  existence,  denoting  that 
which  not  merely  can  be,  but  Is  opposed  to 
potentia],  apparent,  constructive^  and  imag- 
inary; veritable;  genuine;  certain;  absolute; 
real  at  present  time,  as  a  matter  of  fact;  not 
merely  hominal;  opposed  to  form;  actually 
existing;  true;  not  including,  admitting,  or 
pertaining  to  any  others;  undivided;  sole; 
opposed  to  inclusive.  Bass  v.  Pease,  79  111. 
App.  808,  81& 

The  word  ••visible,**  as  used  in  the  col- 
lision rules,  when  applied  to  lights,  shall 
mean  visible  on  a  dark  night,  with  a  clear 
atmosphere.  U.  &  Gomp.  St  1901,  pp.  2863, 
2876,  2886. 

VI8IBX.E  KABK. 

An  accident  insurance  policy  providing 
that  it  should  not  cover  any  injury,  fatal  or 
otherwise,    of    which   there  is   no    '•visible 
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mark*'  upon  the  body,  does  not  necessarily 
mean  a  bruise,  contusion,  laceration,  or  bro- 
ken limb,  but  may  be  any  yisible  evidence 
of  an  internal  strain  which  may  appear  with- 
in a  reasonable  time  after  the  injury  is  re- 
ceived. Thayer  y.  Standard  Life  &  Accident 
Ins.  Co.,  41  Atl.  182.  183,  68  N.  H.  677  (cit- 
ing  Pennington  v.  Pacific  Mut.  Life  Ins.  Co., 
85  Iowa,  468,  52  N.  W.  482,  39  Am.  St.  Rep. 
306;  United  States  Mut.  Ace.  Ass'n  y.  Barry» 
131  U.  S.  100.  9  Sup.  Ot  755,  33  L.  Ed.  60; 
Freeman  y.  Mercantile  Ass'n,  156  Mass.  351, 
354,  30  N.  B.  1013,  17  L.  R.  A.  753). 

The  death  of  the  insured  was  a  'Msible 
mark"  of  injury  upon  the  body,  within  the 
meaning  of  an  accident  policy  providing  that 
the  insurance  shall  not  cover  any  injury  of 
which  there  is  no  visible  mark  upon  the  body, 
and  a  localized  redness  of  the  tissues  of  the 
brain,  though  not  revealed  until  the  autopsy, 
was  a  visible  mark.  The  terms  of  the  policy 
do  not  require  that  the  mark  should  be  upon 
the  surface  of  the  body.  In  United  States 
Mut  Ace.  Ass*n  y.  Barry,  9  Sup.  Ct  755,  759, 
131  U.  S.  100,  33  L.  Ed.  60,  the  policy  provid- 
ed that  it  should  not  extend  to  any  injury  of 
which  there  was  no  external  visible  sign. 
The  court,  in  charging,  said  that  the  visible 
sign  does  not  necessarily  require  that  the  in- 
jury should  be  external.  Visible  signs  of 
injury  are  not  to  be  confined  to  broken  limbs 
or  bruises  on  the  surface  of  the  body.  There 
may  be  other  external  indications  which  are 
visible  signs  of  internal  injury.  Complaint 
of  pain  is  not  a  visible  sign.  Complaint  of 
internal  soreness  is  not  such  a  sign;  but  if  the 
internal  injury  produces,  for  example,  a  pale 
and  sickly  look  in  the  face,  or  causes  vomit- 
ing, or  sends  forth  to  the  observation  of  the 
eye  any  signs  of  the  injury,  then  those  are 
external  and  visible  signs,  provided  they  are 
the  direct  results  of  the  injury.  Union  Cas- 
ualty &  Surety  Co.  v.  Mondy,  71  Pac.  677, 
679,  18  Colo.  App.  395. 

VISIBI.E  MEANS  OF  SUPPORT. 

In  a  statute  including  among  disorderly 
persons  those  who  have  no  visible  means  of 
support,  the  use  of  the  word  "vlflible"  indi- 
cates that  appearances  must  to  some  extent 
be  relied  on.  "Visible"  and  "apparent"  are 
words  of  similar  meaning.  People  v.  Her- 
rick,  26  N.  W.  767,  69  Mich.  503. 

VISIBLE  POSSESSION. 

By  '"visible  possession"  is  meant  that  the 
true  owner  must  have  actual  knowledge  of 
the  hostile  claim,  or  the  possession  must  be 
so  open,  visible,  and  notorious  as  to  give  no- 
tice to  the  world  that  the  right  of  the  true 
owner  is  invaded  intentionally  and  with  the 
purpose  to  assert  a  claim  adversely  to  his. 
Johnston  v.  City  of  Albuquerque  (N.  M.)  72 
Pac.  9,  11  (ciUng  1  Cyc.  997). 


VISIBUB  PBOPEBTT. 

An  averment  that  a  person  has  ''no  vis- 
ible property  exempt  from  execution"  is  not 
an  equivalent  to  an  averment  that  be  is  in- 
solvent or  unable  to  respond  in  damages. 
Connery  v.  Swift,  9  Nev.  39,  43. 


VISIBLE  RISK. 

An  open  and  visible  risk  is  such  as 
would  in  an  instant  appeal  to  the  senses  of 
an  intelligent  person.  It  is  one  so  patent 
that  a  person  familiar  with  the  business 
would  instantly  recognize  it.  Johnston  y, 
Oregon  S.  L.  &  U.  N.  Ry.  Co.,  31  Pac.  283. 
286,  23  Or.  94. 

VISIBLE  SIOH  OF  IK JUBT. 

The  word  "visible"  is  defined  by  Web- 
ster to  mean  noticeable,  apparent,  open,  or 
conspicuous.  "An  object  that  is  noticeable, 
apparent  to  the  touch,  may  be  said  to  be  vis- 
ible." In  an  action  upon  an  accident  policy, 
providing  that  benefits  should  not  extend  to 
any  injury  of  which  there  should  be  no  ex- 
ternal or  visible  signs,  it  appearing  that 
plaintiff  was  severely  injured  in  his  dia- 
phragm, etc.,  but  that  there  was  no  objec- 
tive evidence  of  the  same  visible  to  the  eye 
upon  his  person,  it  being  ascertainable  only 
by  manipulation  of  the  muscles,  he  was  held 
entitled  to  recover.  The  evidence  of  the  In- 
jury need  not  be  necessarily  visible  to  the 
eye.  If  it  cap  be  ascertained  by  applying 
the  hand  upon  the  body,  it  is  sufficient. 
Gale  V.  Mutual  Aid  &  Accident  Ass'n,  21  N. 
Y.  Supp.  893,  895,  66  Hun,  600. 

Whether  the  phrase,  "visible  and  exter- 
nal signs  of  injury,"  in  a  clause  of  an  acci- 
dent policy  providing  that  the  benefits  shall 
not  extend  to  any  bodily  injury  of  which 
there  shall  be  no  external  and  visible  signs 
upon  the  body  of  the  insured,  extends  to  a 
case  where  the  only  marks  on  the  body  of 
the  Insured  are  bloody  froth  at  the  mouth, 
and  spots  upon  the  face  and  breast,  and  red 
spots  upon  the  body,  is  a  question  to  be  de- 
termined by  the  jury,  and  such  marks  cannot 
be  said  as  a  matter  of  law  not  to  constitute 
external  and  visible  signs  of  injury.  United 
States  Mut.  Ace.  Ass'n  v.  Newman,  8  8.  B. 
805,  809,  84  Va.  62. 

A  clause  in  an  accident  policy  that  the 
insurance  does  not  extend  to  any  bodily  in- 
jury of  which  there  shall  be  no  external  and 
visible  sign  upon  the  body  of  insured  does 
not  apply  to  fatal  injuries,  but  only  to  those 
not  resulting  in  death.  It  would  be  utterly 
unjust  if  this  condition  applied  in  cases  of 
death,  as  it  would  exclude  recovery  in  all 
instances  where  death  occurs  by  drowning; 
freezing,  poisoning,  suffocation,  concussion, 
means  of  death  leaving  no  outward  mark, 
and  also  where  the  insured  has  been  killed 
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and  Ilia  body  U  missing.  McGlinchey  y. 
Fidelity  &  Casualty  €o.,  14  Aa  IS,  16^  80 
Me.  251,  6  Am.  8t  Bep.  190. 


VISIT. 

See  "l8  Visiting." 

Frequent  distinguished,  see  "Frequent** 

A  rule  of  court  empowering  the  marshal 
to  regulate  the  admission  of  peraons  to  "vis- 
it" the  prisoners  did  not  authorize  him  at 
his  pleasure  to  prevent  an  attorney  from 
visiting  his  client  in  the  prison,  provided  the 
attendance  of  the  attorney  was  on  the  cli- 
ent's business,  necessary  to  and  required  by 
him.    Ex  parte  Matanle,  4  Bam.  &  Adol.  365. 

"Visits,"  as  used  in  Burns'  Ann.  St  1894, 
f  2080  (Horner's  Ann.  St  1807.  S  2002),  pro- 
viding that  whoever,  being  a  male  person, 
frequents  or  visits  a  gambling  house  or 
houses,  shall  be  fined,  is  a  verb,  and  as  used 
is  singular,  and  not  plural,  making  a  single 
visit  sufficient  to  constitute  an  offense.  Bob- 
erU  V.  State,  58  N.  B.  203,  204,  25  Ind.  App. 


VISITOB. 

A  "visitor"  is  one  who  comes  to  a  locality 
for  pleasure  or  health,  and  who  engages  In 
no  business  while  there,  and  remains  only 
for  a  reasonable  time;  and  if  the  party  en- 
gages in  any  business  himself,  or  employs  his 
slave  in  any  business,  except  as  mere  per- 
sonal attendants  upon  himself  or  family, 
then  the  character  of  visitor  Is  lost,  and  his 
slave  is  entitled  to  freedom.  Ex  parte  Archy, 
9  Oal.  147.  157,  168. 

"Visitor"  is  defined  as  one  who  visits  or 
comes  or  goes  to  see  another,  as  in  civility 
or  friendship,  but  as  used  in  a  trip  railway 
ticket  providing  that  the  ticket  is  good  for 
the  members  of  the  family  of  the  purchaser 
or  visitors  to  such  family,  is  used  in  the 
sense  of  "guest";  and  as  a  guest  is  one 
who  is  a  visitor  sojourning  in  the  house  of 
or  entertained  at  the  table  of  another,  and 
partakes  of  his  hospitality,  a  neighbor  who 
frequently  makes  short  calls  is  not  a  visitor, 
within  the  meaning  of  the  ticket  Odell  v. 
New  York  Cent  &  H.  B.  B.  Co.,  45  N.  T. 
Supp.  464,  465,  18  App.  Div.  12. 

TISITORIAI.  POWER. 

An  individual  who  conveys  property  In 
trust  for  charitable  purposes  has,  unless  he 
should  assign  it  to  another,  what  Is  called 
the  "visitorial  power,"  in  the  exercise  of 
which  he  may  prescribe  rules  for  its  manage- 
ment and  for  the  administration  of  the  trust; 
but  it  is  a  power  which  may  be  assigned,  and 
the  Incorporation  of  trustees  under  a  charter 
which  confers  on  them  the  full  power  and 
management  devests  such  right  of  the  found- 


er, and  vests  it  in  the  corporation.  Trus- 
tees of  Union  Baptist  Ass'n  v.  Huhn«  26  S. 
W.  755,  756,  7  Tex.  Oiv.  App.  249. 

The  **vl8itorial  power"  connected  with  a 
charitable  trust  is  a  mere  power  to  control 
and  arrest  abuses  and  to  enforce  a  due  ob- 
servance of  the  statutes  of  a  charity.  It  is 
not  a  power  to  revoke  the  gift  to  change  its 
uses,  or  to  devest  the  rights  of  the  parties 
entitled  to  the  bounty.  Allen  t.  McKean,  1 
Fed.  Cas.  489,  49& 

VISNL 

The  word  "visne,"  from  which  Juries 
were  drawn  at  common  law,  is  interpreted 
to  mean  county.  Ex  parte  McNeeley,  36  W. 
Va.  84,  90,  14  S.  E.  436,  15  L.  B.  A.  226,  32 
Am.  St  Bep.  831. 

The  word  "visne,"  as  employed  in  stat- 
ing the  fact  that  at  common  law  a  jury  was 
required  to  be  returned  from  the  vIsne,  meant 
from  the  neighborhood,  or  the  place  where 
the  cause  of  action  was  laid  or  the  crime 
charged  to  have  been  committed.  State  v. 
Kemp,  84  Minn.  61,  63,  24  N.  W.  849. 

VITIATION. 

"Vitiation"  of  a  contract  is  not  avoid- 
ance. It  is,  under  circumstances,  ground  for 
it  Blchardson  v.  Horn,  31  Atl.  886»  897,  8 
Houst  26. 

VIVUM  VADIUM. 

See  "Vadium  Vlvum.* 

VOCATION. 

Laws  1876,  c.  122,  forbidding  the  em- 
ployment of  children  for  any  immoral  pur- 
pose, exhibition,  or  practice,  or  in  any  "busi- 
ness, exhibition,  or  vocation"  Injurious  to 
the  health  or  daugerous  to  life  or  limb, 
means  an  employment  either  vicious  In  it- 
self or  one  partaking  of  the  character  of  an 
amusement,  and  would  not  include  any  pro- 
ductive Industries  or  necessary  occupations. 
Hickey  v.  Taaffe,  1  N.  B.  685.  686,  99  N.  Y. 
204,  52  Am.  Bep.  19. 

VOCIFEROUS. 

"Vociferous"  means  making  a  loud  out- 
cry, olamerous,  or  noisy,  as  vociferous  her- 
alds. Under  Pen.  Ck)de,  art  314,  punishing 
the  use  of  "loud  and  vociferous  language"  in 
manner  calculated  to  disturb  persons  assem- 
bled for  innocent  amusement  a  conviction 
will  be  set  aside  where  witnesses  testified 
that  they  heard  defendant  but  were  unable 
to  understand  what  he  said,  though  they 
were  in  the  same  room.  Anderson  v.  State 
(Tex.)  20  S.  W.  358,  359  (citing  Webst  Diet). 


VOID 


7332 


VOID 


VOID. 

See  "Utterly  Void-;  •'Become  Void.- 
See,  also,  "Null  and  Void." 

"Void"  means  of  Illegal   form;    of  no 
effect  wliateyer.    And.  L&w  Diet    Of  no  le- 
'  gal  force  or  effect    Webst  Diet    Chandler 
▼.  Kennedy,  65  N.  W.  4S9,  441,  8  a  D.  50. 

The  term  '"yold,"  in  its  more  limited 
sense,  implies  an  act  of  no  effect  at  all,  being 
a  nullity  ab  initio.  Inskeep  r.  Lecony,  1  N. 
J.  Law  <Coxe)  111,  112. 

A  Toid  act  is  one  which  is  enthrely  null, 
not  binding  on  either  party.  Onmmings  t. 
PoweU,  8  Tex.  80,  81.  85. 

A  void  thing  is  in  legal  effect  no  thing, 
and  it  may  be  doubtful  whether  a  yoid  act 
is  capable  of  ratification  against  the  wish  of 
the  other  parties  to  the  transaction.  Smith 
T.  Genet  (N.  Y.)  2  Oity  Ot  R  88»  01. 

Where  a  statute  provides  that  a  partic^ 
ular  act  shall  be  yoid,  and  fixes  a  penalty  for 
the  perpetration  of  the  act,  which  is  also 
prohibited,  the  word  "yoid"  should  be  inters 
preted  as  meaning  yoid  absolutely,  in  accord- 
ance with  the  technical  accuracy  of  the  word. 
Land,  Log  A  Lumber  Co.  y.  Mclntyre,  75  N. 
W.  964,  066,  100  Wis.  258,  68  Am.  St  Bep. 
926. 

A  yoid  contract  is  one  which  has  no  legal 
force,  and  which  for  that  reason  cannot  be 

*  enforced.  King  t.  King,  59  N.  B.  Ill,  112,  68 
Ohio  St  868,  52  L.  B.  A.  157,  81  Am.  8t 
Rep.  635. 

A  yoid  contract  is  a  mere  nullity,  of 
which   any  one   can   take  advantage,    and 

*  which  is,  in  legal  estimation,  incapable  of 
being  ratified.  Callis  y.  Day,  88  Wis.  648» 
646  (citing  Schouler,  Dom.  Rel.  p.  518). 

A  yoid  contract  is  one  without  legal  ef- 
fect   Niagara  Fire  Ins.  Ck>.  y.  Scammon,  82 
'   N.  B.  914,  915,  144  111.  490,  19  L.  R.  A.  114 
(dting  Bishop,  Gont  I  611). 

"Void,"  when  used  in  a  statute,  does  not 
always  mean  absolutely  void  for  every  pur- 
pose, and,  when  determining  its  meaning  in 
a  given  case,  regard  must  be  bad  to  the  sub- 
ject-matter of  the  statute,  and  its  scope,  pur- 
pose, and  effect  Columbia  &  P.  8.  R.  Co.  v. 
BraiUard,  40  Pac.  382,  12  Wash.  22. 

The  term  "yoid"  is  perhaps  seldom,  un- 
less in  a  very  clear  case,  to  be  regarded  as 
implying  a  complete  nullity;  but  it  is,  in  a 
legal  sense,  subject  to  large  qualifications,  in 
view  of  all  the  circumstances  calling  for  its 
application  and  the  rights  and  interests  to  be 
affected  in  a  given  case.  Brown  v.  Brown, 
60  N.  H.  588,  552. 

The  word  "void,"  as  used  in  a  policy  of 
insurance  to  the  effect  that  if  the  Insured 
shall  have  or  shall  hereafter  make  any  other 
insurance  on  the  property  insured,  then  the 


policy  shall  be  void,  does  not  mean  voidable 
or  something  else  than  void,  although  the 
interpretation  works  a  forfeiture  and  avoids 
the  instrument  This  construction  of  the 
word  "Yoid"  should  be  given  to  the  second  of 
two  policies  of  insurance  on  the  same  prop- 
erty, each  containing  the  condition  that  if 
the  insured  had  or  should  make  other  insur- 
ance, then  the  policy  should  be  void.  Thus 
the  secon4  policy  would  not  invalidate  the 
first  for  it  never  effected  the  insurance. 
Jersey  City  Ins.  Co.  v.  Nichol,  85  N.  J.  Bq.  (8 
Stew.)  291,  299,  40  Am.  St  Rep.  625. 

Uleg^al  dlstliisiilslied. 

There  is  a  wide  distinction  between  that 
class  of  contracts  which  are  unlawful,  in  the 
sense  that  the  law  will  not  enforce  them,  and 
which  we  usually  term  "void  contracts,**  and 
that  other  class  which  are  designated  as 
"illegal  contracts."  Money  paid  in  further- 
ance of  an  illegal  contract  cannot  bo  re- 
covered back;  but  it  is  otherwise  as  to 
money  paid  in  furtherance  of  a  contract 
which  by  statute  is  void,  but  not  illegal,  as 
in  the  case  of  contracts  void  under  the  stat- 
ute of  frauda  An  illegal  contract  may  be 
repudiated  l^  either  party.  City  of  Los 
Angeles  v.  City  Bank,  84  Pac.  5ia  512,  100 
Gal.  la 

Irreg:«Uup  dlstlnsiils&ed* 

Void  proceedings  would  destroy  Jurisdic- 
tion in  a  court  of  inferior  powers,  but  merely 
irregular  proceedings  would  not  The  differ- 
ence is  not  readily  perceivable.  Generally 
speaking,  it  is  the  difference  between  sub- 
stance and  form,  between  void  and  voidable, 
or  between  void  action  and  imperfect  action. 
Error  or  nullity  goes  to  the  foundation,  and 
discovers  that  the  proceedings  have  nothing 
to  stand  on,  while  irregularity  denotes  that 
the  court  was  acting  within  its  Jurisdiction, 
but  failed  to  consummate  its  work  in  all 
respects  according  to  the  required  forms. 
The  one  applies  to  matters  which  are  con- 
trary to  law;  the  other,  to  matters  which 
are  contrary  to  the  practice  authorized  by 
law.  One  relates  more  to  the  act,  and  the 
other  more  to  the  manner  of  it  Cobbossee 
Nat  Bank  y.  Bich,  16  Atl.  506,  508,  81  Me. 
164. 

VoldaUe  distiasiiialied. 

A  thing  is  void  which  Is  done  against 
law  at  the  very  time  of  doing  it  and  wh«i 
no  person  is  bound  by  the  act  But  a  thing 
is  voidable  which  is  done  by  a  person  who 
ought  not  to  have  done  it,  but  who  never- 
theless can  avoid  it  himself  aft^  it  is  done. 
Martin  v.  Cowles,  18  N.  0.  29,  82;  Anderson 
V.  Roberts  (N.  T.)  18  Johns.  515,  527,  9  Am. 
Dec.  235;  Arnold  y.  Fuller's  Heirs,  1  Ohio 
458,467. 

A  thing  that  is  void  is  as  if  never  done 
to  all  purposes,  so  that  all  persons  may  take 
advantage  thereof.    Again,  a  thing  may  be 
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▼old  to  some  pnipoMs  only,  and  still  fnrtber 
a  tiling  may  be  so  void  by  operation  of  law 
that  he  that  will  have  the  benefit  of  It  will 
make  it  good.  Franklin  ▼.  Kelley,  2  Neb.  79» 
98. 

A  thing  strictly  void  in  the  ifichnical 
sense  of  the  word  is  incapable  of  ratification, 
while  those  that  are  merely  voidable  may  be 
ratified.  Dayton  ▼.  Nell,  43  Minn.  246^  248, 
46  N.  W.  231. 

A  contract  is  void  when  it  is  a  nnlllty, 
binding  on  no  party,  and  nnsosceptible  of  rat- 
ification. When  either  party  ia  bomid»  or  it 
may  be  confirmed,  it  is  only  voidable. 
Breck^irldge's  Heirs  ▼.  Ormsby,  24  Ky.  (1 
J.  J.  Marsh.)  238,  240, 19  Am.  Dec.  71. 

A  void  act  is  one  which  is  entirely  null, 
not  binding  on  either  party,  and  not  suscep- 
tible of  ratification,  while  a  voidable  act  is 
one  which  is  obligatory  on  others  until  dis- 
aflirmed  by  the  party  with  whom  it  originat- 
ed.   Cmnmings  y.  Powell,  8  Tex.  80,  86. 

The  trae  distinction  between  void  and 
voidable  acts,  orders,  and  Judgments  is  that 
the  former  can  always  be  assailed  in  any  pro- 
ceeding, and  the  latter  only  in  a  direct  pro- 
ceeding. Alexander  v.  Nelson,  42  Ala.  482» 
489. 

While  it  Is  true  that  the  word  '"void** 
has  been  inappropriately  used  by  lawyers 
and  Judges,  it  nevertheless  has  a  determinate 
meaning  In  law,  when  applied  as  an  adjective 
to  statutes,  contracts,  and  other  acts  in- 
tended to  effect  some  purpose  or  purposes, 
which  meaning  is  that  such  contracts  and 
statutes  or  acts  are  totally  ineffectual  for  the 
purposes,  or  for  a  part  of  the  purposes,  in- 
tended. If  totally  ineffectual  for  any  pur- 
pose intended,  they  are  simply  void.  If  to-' 
tally  ineffectual  as  to  only  a  part  of  such 
purposes,  they  are  relatively  void.  This  dis- 
tinction is  not  identical  with  that  between 
void  and  voidable,  since  a  voidable  act  or  con- 
tract takes  effect  as  intended,  and  continues 
to  be  effectual  to  all  intents  and  purposes,  un- 
til it  is  set  aside  or  nullified  as  to  all  or 
some  part  of  the  persons  or  things  which 
were  before  affected  by  it  For  example: 
The  contracts  of  Infants  and  contracts  pro- 
cured by  fraud,  if  not  otherwise  against  law 
or  the  policy  of  law,  %re  not  void,  but  only 
voidable,  because  they  take  effect  when 
made,  and  remain  effectual  until  avoided; 
whereas,  void  acts,  though  in  the  form  of 
contracts  or  statutes,  never  take  any  effect 
as  such,  and  acts  which  are  only  relatively 
void  are  denied  any  effect  even  temporary, 
against  a  part  or  class  of  the  persons  or 
things  that  they  purport  or  were  intended  to 
bind  or  affect  Watkins  v.  Wllhoit  (Oal.)  85 
Pac  646,  64& 

Bingham,  in  his  treatise  on  Infants  (page 
8),  says:  "A  void  act  never  is  or  never  can 
be  binding,  neither  on  the  party  in  whom  it 


originates  nor  on  others.  A  voidable  act  is 
binding  on  others  until  disaffirmed  by  the 
party  with  whom  it  originates.  So  that  the 
contract  of  an  infant  is  voidable,  not  void, 
and  infancy  is  a  personal  privilege,  of  which 
only  the  infant  can  avail  himself."  Slocum 
V.  Hooker  (N.  T.)  13  Barb.  636^  637. 

A  deed  or  instrument  utterly  void  is  as 
one  which  never  existed.  -  It  passes  nothing, 
and  confers  no  right  or  title  upon  the  party 
named  as  grantee.  But  an  instrument  or 
deed  fraudulent  as  to  creditors  and  pur- 
chasers, and  voidable  by  them,  is  neverthe- 
less valid  as  between  the  parties  to  It  and 
the  title  is  deemed  to  have  passed  and  vested 
in  the  grantee  or  assignee,  liable  to  be  de- 
vested at  the  suit  of  the  party  aggrieved.  A 
void  deed  is  incapable  of  confirmation  or  of 
being  made  good  by  any  subsequent  act  of 
the  parly,  while  one  which  is  merely  voidable 
may  be  made  good  by  matter  ex  post  facto. 
Hone  V.  Woolsey  (N.  T.)  2  Bdw.  Oh.  289.  291. 

In  Terrill  v.  Auchauer,  14  Ohio  St  80^ 
it  is  said  that  the  distinction  between  the 
words  •'void"  and  •'voidable,"  in  their  ap- 
plication to  contracts,  is  often  of  great  prac- 
tical importance,  and  whra  entire  accuracy 
is  required  the  term  •'void"  can  be  properly 
applied  only  to  those  contracte  that  are  of 
no  effect  whatever,  such  as  are  mere  nulli- 
ties and  incapable  of  confirmation  or  ratifica- 
tion. The  distinction  suggested  between 
deeds  that  are  void  and  those  that  are  void- 
able only  is  usually  regarded  as  determining 
the  necessity  for  the  interposition  of  a  court 
of  equity.  Oommercial  Nat  Bank  v.  Wheel- 
ock.  40  N.  B.  6S6»  688,  62  Ohio  St  634,  49 
Am.  St  Bep.  78& 

Bacon  considers  a  fraudulent  gift  void 
as  to  some  persons  only,  and  says  it  is  good 
as  to  the  donor  and  void  as  to  creditors. 
Wherever  the  act  done  takes  effect  as  to 
some  purposes  and  is  void  as  to  persons  who 
have  an  interest  In  impeaching  it  the  act 
is  not  a  nullity,  and  therefore  In  a  legal 
sense  it  is  not  void,  but  merely  voidable. 
Another  test  of  a  void  act  or  deed  is  that 
every  stranger  may  teke  advantage  of  it, 
but  not  of  a  voidable  one.  Again,  a  thing 
may  be  void  in  several  degrees:  (1)  Void, 
so  as  if  never  done,  to  all  purposes,  so  as 
all  persons  may  teke  advantage  thereof;  (2) 
void  as  to  some  purposes  only;  (3)  so  void 
by  operation  of  law  that  he  that  will  have 
the  benefit  of  it,  may  make  it  good.  Ander- 
son V.  Roberts  (N.  Y.)  18  Johns.  615,  527,  9 
Am.  Dec.  235. 

That  is  absolutely  void  which  the  law 
or  the  nature  of  things  forbids  to  be  enforced 
at  all,  as  contracte  to  do  any  legal  act  or 
omit  a  legal  public  duty,  or  contracte  in  a 
form  forbidden  by  law,  or  made  by  persons 
having  no  legal  power  or  capacity  to  con- 
tract as  bonds  of  married  women.  That  is 
relatively  void  or  voidable  which  the  law 
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condemns  as  a  wrong  to  Individuals  and  re- 
ftises  to  enforce  against  them,  as  contracts 
tainted  with  fraud  or  any  other  kind  of 
wrong  against  persons.  A  contract  that  Is 
Absolutely  yold  cannot  be  ratified  or  confirm- 
ed, for  that  would  be  giving  sanction  and 
validity  to  an  agreement  which  the  law  de- 
clares Illegal  and  refuses  to  enforce;  bat 
a  contract  relatively  void,  though  It  cannot 
be  enforced  against  the  defrauded  party,  Is 
not  so  void  as  to  vitiate  the  title  under  It 
as  against  a  bona  fide  purchaser  for  value 
and  without  notice,  or  prevent  the  party 
Intended  to  be  Injured  by  It  from  renouncing 
the  privilege  which  the  law  allows  him  of 
rejecting  it  altogether,  or  from  ratlf^g  It 
and  thus  making  It  his  own.  Seylar  t.  Gar- 
son,  69  Pa.  (19  P.  P.  Smith)  81,  87. 

The  word  ''void,**  as  used  In  the  New 
Tork  statute  declaring  that  a  contract  for 
the  sale  of  land  not  expressing  the  considera- 
tion shall  be  void,  Is  used  In  Its  natural  sig- 
nification, and  It  cannot  be  said  that  a  con- 
tract declared  void  by  the  statute  still  sub- 
sists as  a  contract,  and  that  the  only  effect 
of  the  statute  Is  to  deprive  a  party  of  the 
remedy;  but  the  word  "void"  Is  used  as  a 
word  of  substance,  and  therefore  a  contract 
In  derogation  of  the  provisions  of  the  stat- 
ute Is  utterly  void  and  of  no  effect  Marie 
V.  Garrison  (N.  T.)  13  Abb.  N.  0.  210,  257. 

Whatevec  may  be  avoided  may  In  good 
pense  be  called  void,  and  this  use  of  the 
term  "void"  Is  not  uncommon  In  the  lan- 
guage of  statutes  and  of  courts;  but  In  re- 
gard to  the  cottsequences  to  third  persons 
the  distinction  Is  highly  Important,  because 
nothing  can  be  founded  on  a  deed  which  Is 
absolutely  void,  whereas  from  those  which 
are  only  voidable  fair  titles  may  flow.  These 
terms  have  not  always  been  used  with  nice 
discrimination;  Indeed.  In  some  books  there 
Is  a  great  want  of  precision  In  the  use  of 
them.  Somes  v.  Brewer,  19  Mass.  (2  Pick.) 
184,  191,  13  Am.  Dec.  406  (cited  and  approv- 
ed In  Crocker  v.  Bellangee,  6  Wis.  645,  668, 
70  Am.  Dec.  489;  Bromley  v.  Goodrich,  40 
Wis.  131,  140,  22  Am.  Rep.  685). 

The  terms  "void"  and  "voidable,"  as  used 
In  our  books,  seem  to  stand  for  absolutely 
and  relatively  void.  That  is  absolutely  void 
which  the  law  or  the  nature  of  things  for- 
bids to  be  enforced  at  all,  and  that  is  rela- 
tively void  which  the  law  condemns  as  a 
wrong  to  Individuals  and  refuses  to  enforce 
as  against  them.  PearsoU  v.  Chapln,  44  Pa. 
(8  Wright)  9,  15. 

Gonstmed  as  Toidable. 

The  term  •*voId"  Is  equivocal.  It  may 
Import  absolutely  null,  or  merely  voidable. 
Mailholt  V.  Metropolitan  Life  Ins.  Co.,  82 
Atl.  989,  991,  87  Me.  374,  47  Am.  St  Rep. 

83a 

"Void"  Is  an  Indefinite  expression,  that 
has  no  fixed  meaning,  and  what  Is  only  void- 


able la  often  called  void.  Laildn  t.  Saffar- 
ans  (U.  8.)  15  Fed.  147,  152  (quoting  Abb. 
Law  Diet;  Bouv.  Law  Diet). 

The  word  *^rold"  has  been  held  to  mean 
voidable.  Election  Oases,  66  Pa.  (16  P.  B\ 
Sndth)  20,  84. 

The  word  •^'old,"  In  one  of  Its  recog- 
nizable uses,  signifies,  not  a  thing  which  is 
void  In  such  a  sense  that  It  cannot  be  ren- 
dered  valid,  but  merely  which  la  void  unless 
and  until  It  shall  be.  rendered  valid  by  some 
event  or  act  Rhelner  v.  Union  Depot  St  R. 
Co.,  17  N.  W.  623,  625,  31  Minn.  289. 

It  Is  a  common  practice  of  legislatures 
and  courts  to  use  the  words  "void"  and 
"voidable"  Interchangeably,  where  the  dis- 
tinction between  them  Is  not  material  to  the 
question  or  case  under  consideration.  Unit- 
ed States  V.  Winona  &  St  P.  R.  0>.  (U.  S.) 
67  Fed.  948,  954,  15  0.  G.  A.  96. 

Courts  often  speak  of  acts  and  contracts 
aa  "void,"  when  they  mean  no  more  than 
that  some  party  concerned  has  a  right  to 
avoid  them.  Beecher  v.  Marquette  &  P. 
RolUng  Mill  Ck>.,  7  N.  W.  695,  696,  46  Mich. 
103. 

"Void"  has  with  lexicographers  a  well- 
defined  meaning  as  of  no  legal  force  or  ef- 
fect whatsoever,  or  null  and  Incapable  of 
confirmation  or  ratification.  But  It  la  some- 
times and  not  Infrequently  used  In  enact- 
ments. In  opinions,  In  contracts,  and  In  arga- 
ments  In  the  sense  of  voidable;  that  Is,  cap- 
able of  being  avoided.  The  word  **void," 
when  used  In  any  of  these  instruments,  will 
therefore  be  construed  In  the  one  sense  or 
the  other  as  shall  best  effectuate  the  Intent 
In  Its  use,  which  will  be  determined  from  the 
whole  language  of  the  Instrument  and  the 
manifest  purpose  It  was  framed  to  accom- 
plish. Van  Schaack  v.  Bobbins,  36  Iowa, 
201,  203. 

Where  the  word  "void"  Is  used  to  secure 
a  right  or  to  confer  a  benefit  on  the  prop- 
erty. It  will,  as  a  nile,  be  held  to  mean  null 
and  incapable  of  confirmation;  but  If  used 
respecting  the  rights  of  Individuals  capable 
of  protecting  themselves.  It  will  often  be 
held  to  mean  voidable  only.  Van  Schaack 
V.  Bobbins,  36  Iowa,  201,  203  (dted  in  Den- 
ny V.  McCown,  54  Pac.  962,  953,  34  Or.  47). 

By  the  term  ••void"  Is  not  always  meant 
that  utter  negatlveness  which  Is  the  equiva- 
lent of  nonexistence,  but  more  often  Is  meant 
that  which,  relatively  to  persons,  circum- 
stances, conditions,  or  forms  of  action,  may 
be  treated  as  though  It  were  nonexistent 
In  this  latter  sense  there  Is  little  distinction 
between  it  and  the  word  "voidable."  Fra- 
zler  V.  Jeakins,  68  Pac.  24,  28,  64  Kan.  615, 
57  L.  R.  A.  575. 

There  Is  In  our  books  great  looseness 
and  no  little  confusion  in  the  use  of  the 
terms  "void"  and  "voidable,"  growing,  per^ 
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bape.  In  some  degree  out  of  the  Imperfection 
of  our  language.  There  are  at  least  fonr 
kinds  of  defects  which  are  Included  under 
these  expressions,  while  we  have  but  those 
two  terms  to  express  them  all.  2  Kent, 
Gomm.  234;  7  Bac.  Abr.  64,  "Void  and  Void- 
able"; 22  Vln.  Abr.  12,  "Void  and  Voidable"; 
Jac.  Law  Diet  "Void."  (1)  Proceedings  may 
be  wholly  void,  without  force  or  effect  as  to 
all  persons  and  for  all  purposes,  and  incapa- 
ble of  being  or  being  made  otherwise.  This 
is  the  broadest  sense  of  the  word,  but  the 
cases  which  fall  within  this  signification  are 
probably  not  numerous.  (2)  Things  may  be 
Toid  as  to  some  persons  and  for  some  pur- 
poses, and  as  to  them  incapable  of  being 
otherwise,  which  are  yet  valid  as  to  other 
persons  and  effectual  for  other  purposes;  as 
a  deed  executed  by  an  idiot,  and  by  others 
capable  of  contracting,  may  be  void  as  to 
the  idiot,  and  yet  binding  as  to  the  others. 
An  Instrument  in  form  of  a  deed,  but  with- 
out a  seal,  may  be  void  as  a  convejaucet  and 
yet  be  binding  for  some  other  purposes.  (3) 
Things  may  be  void  as  to  all  persons  and  for 
all  purposes,  or  as  to  some  persons  and  for 
some  purposes,  though  not  so  as  to  others, 
until  they  are  confirmed;  but,  though  said 
to  be  void,  they  are  not  so  in  the  broadest 
sense  of  that  term,  because  they  have  a 
capacity  of  being  confirmed,  and  after  such 
confirmation  they  are  binding.  For  this  kind 
of  defect  our  language  affords  no  distinctive 
term.  They  are  strictly  neither  void — that 
is,  mere  nullities — nor  voidable,  because  they 
do  not  require  to  be  avoided,  but  until  con- 
firmed they  are  without  validity.  They  are 
usually  spoken  of  as  void;  and,  as  usage 
la  the  only  law  of  language,  they  are  so  call- 
ed correctly.  It  Is,  therefore,  always  to  be 
considered  an  open  question,  to  be  decided 
by  the  connection  and  otherwise,  whether 
the  term  "void"  is  used  in  a  given  Instance 
in  one  or  the  other  of  these  In  some  respects 
disslmlllar  senses.  (4)  Ck)ntract8  and  pro- 
ceedings are  properly  called  voidable  which 
are  valid  and  effectual  until  they  are  avoid- 
ed by  some  act  Prima  facie  they  are  valid, 
but  they  are  subject  to  defects,  of  which 
some  i)er8on  has  a  right  to  take  advantage, 
who  may  by  proper  proceedings  for  that  pur- 
pose entirely  defeat  and  destroy  them. 
Voidable  contracts  are  in  general,  perhaps 
always,  like  the  last  class  referred  to,  capa- 
ble of  confirmation  by  the  party  who  has 
the  right  to  avoid  them.  1  Bouv.  Inst  8 
1321.  Matters  which  are  properly  voidable 
are  very  commonly  spoken  of  as  void.  Smith 
V.  Saxton,  23  Mass.  (6  Pick.)  483,  487.  Tech- 
nically and  legally  speaking,  they  are  im- 
properly so  called.  But  the  word  'Void"  is 
so  often  used  by  good  writers,  and  even  by 
legal  writers,  in  the  sense  of  invalid,  in- 
effectual, or  not  binding,  that  it  can  hardly 
be  said  that  this  is  not  a  correct  and  legiti- 
mate use  of  the  term.  Our  books  are  full 
of  examples  of  the  loose  and  Inaccurate  use 


of  these  words,  and  many  dlflEicalt  questions 
have  grown  out  of  this  circumstance.  They 
are  so  common  that  we  think  no  strong  in- 
ference can  be  Justly  drawn  from  the  un- 
qualified use  of  these  words  as  to  the  partic- 
ular kind  or  degree  of  Invalidity  meant 
where  the  attention  of  the  court  Is  not  clear- 
ly directed  to  that  point.  State  v.  Rich- 
mond, 26  N.  H.  (6  Fost)  232,  237. 

The  courts  sometimes  call  contracts  In 
general  restraint  of  trade  "unlawful"  or  'Il- 
legal," but  in  every  instance  It  will  be  found 
that  these  terms  were  used  in  the  sense 
merely  of  "void"  or  "unenforceable"  as  be- 
tween the  parties;  the  law  considering  the 
disadvantage  so  Imposed  upon  a  contract  a 
sufficient  protection  to  the  public.  Bohn 
Mfg.  Co.  V.  HoUls,  55  N.  W.  1119,  1121,  64 
Minn.  223,  21  L.  R.  A.  337,  40  Am.  St  Rep. 
319. 

Saate— 'GoiiTeyanoes  and  deeds. 

While  the  word  *'vold"  Is  of  broader 
technical  signification,  it  is  often  used  in  the 
sense  of  "voidable."  An  instance  is  found 
in  Gardner  v.  Early,  69  Iowa,  42,  28  N.  W. 
427,  where  a  deed,  because  of  failure  to  car- 
ry forward  the  tax  to  the  tax  lists  of  other 
years,  as  required  by  law,  is  said  to  be  In- 
valid and  void;  but  the  language  immediate- 
ly following  and  other  language  of  the  opin- 
ion clearly  indicates  that  nothing  more  was 
intended  than  that  it  was  a  voidable  Instru- 
ment Lawrence  v.  Hornlck,  46  N.  W.  987. 
088,  81  Iowa,  193. 

A  voidable  indenture  is  valid,  subsisting, 
and  operating,  until  it  be  avoided  by  those 
who  have  power  over  it  Overseers  of 
Bloomfield  Tp.  v.  Overseers  of  Acquacka- 
nunck  Tp.,  8  N.  J.  Law  (3  Halst)  257,  260. 

In  considering  the  question  whether  a 
deed  of  one  who  was  Insane  at  the  time  of 
the  execution  thereof  is  void  absolutely,  or 
merely  voidable,  the  court  said:  "The  term 
*vold,'  as  applicable  to  conveyances  or  other 
agreements,  has  not  at  all  times  been  used 
with  technical  precision,  nor  restricted  to  its 
primary' and  limited  sense,  as  contradistin- 
guished from  'voidable*;  it  being  frequently 
introduced,  even  by  legal  writers  and  jurists, 
where  the  purpose  is  nothing  further  than 
to  indicate  that  a  contract  was  invalid,  and 
not  binding  in  law.  But  the  distinction  be- 
tween the  terms  'void'  and  'voidable'  In 
their  application  to  contracts  is  often  one  of 
great  practical  importance^  and  whenever 
an  entire  technical  accuracy  is  required  the 
term  •void'  can  only  be  properly  applied  to 
those  contracts  that  are  of  no  effect  what- 
ever, such  as  are  a  mere  nullity  and  Incapa- 
ble of  confirmation  or  ratification."  And  it 
was  held  that  the  deed  of  one  insane  was 
voidable  merely,  and  could  be  ratified  by  the 
grantor  when  he  was  lucid.  Allis  v.  Bil- 
lings, 47  Mass.  <6  Mete.)  415,  417,  39  Am.  Dec 
744. 
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Same— OomTeyaae«  of  pro-empied  limd* 

'Told,"  as  used  in  Act  Oong.  Sept  4, 
td41,  declaring  that  a  conyeyance  by  a  party 
who  has  entered  land  under  the  pre-emption 
laws  before  a  patent  shall  have  been  issued 
shall  be  void,  means  voidable.  Franklin  t. 
Kelley,  2  Neb.  79,  08. 

Same— FranekUes. 

The  word  '"roid,"  as  used  in  an  unlim- 
ited sense,  implies  an  act  of  no  effect,  a  nul- 
lity ab  initio,  but  as  used  in  the  provision 
for  forfeiture  In  Laws  1867,  c.  895,  incor^ 
porating  a  bridge  company,  and  providing 
that  in  certain  contingencies  all  rights  and 
privileges  created  should  be  null  and  void, 
clearly  means  voidable.  New  York  &  L.  I. 
Bridge  Co.  v.  Smith,  42  N.  B.  1068,  1089,  148 
N.  T.  640. 

Same— FrauduleBt  eonve janee. 

The  term  '^oid"  is  often  used  in  the 
statutes  and  decisions  in  a  way  to  mislead. 
A  law  which  declares  an  instrument  valid 
between  parties,  but  void  as  to  creditors, 
means  that  it  is  voidable  by  creditors  who 
choose  to  attack  it  Being  valid  as  between 
the  parties,  it  is  good  as  to  all  the  world 
except  those  who  assail  it  upon  the  ground 
permitted  by  the  law.  In  re  Antigo  Screen 
Door  Oo.  (U.  &)  128  Fed.  249,  208,  69  0.  O. 
A.  248. 

The  term  '"void,**  in  Sand.  &  H.  Dig.  f 
8472,  providing  that  conveyances  of  property 
in  fraud  of  creditors  shall  be  void,  means 
voidable.  Doster  v.  Manistee  Nat  Bank,  66 
S.  W.  187,  188^  67  Ark.  826,  48  U  B.  A.  884, 
77  Am.  St  Bep.  116. 

The  word  ''void,"  as  used  in  Bev.  St  I 
2320,  providing  that  every  conveyance  of  the 
land  made  with  intent  to  defraud  creditors 
shall  be  void,  does  not  mean  absolutely  void, 
but  voidable.  That  it  has  been  held  to  mean 
absolutely  void  in  many  and  most  Jurisdic- 
tions, and  is  so  laid  down  by  many  and  per- 
haps most  of  the  elementary  writers,  cannot 
be  denied.  But  that  the  law  in  Wisconsin 
is  to  the  contrary,  as  was  declared  by  this 
court  as  early  as  Hyde  v.  Chapman,  83  Wis. 
891,  decided  in  1873,  cannot  be  gainsaid. 
The  doctrine  of  thut  case  has  been  fully 
considered  and  approved  since  that  tima 
French  Lumbering  Co.  v.  Theriault  88  N. 
W.  927,  928,  107  Wis.  627,  61  L.  B.  A.  910, 
81  Am.  St  Rep.  866. 

While  the  statute  pronounces  transfers 
for  the  purpose  of  hindering  and  defrauding 
creditors  void,  the  word  "void"  is  construed 
by  all  the  courts  to  mean  voidable.  Such 
transfers  are  valid  between  the  parties  and 
operate  to  transfer  the  title  to  the  grantee, 
subject  to  beiDg  impeached  at  the  suit  of 
creditors.  Brasle  v.  Minneapolis  Brewing 
Co.,  92  N.  W.  840,  841,  87  Minn.  466,  94  Am. 
St  B^.  709  (citing  Spooner  v.  Travelers' 


Ins.  Co.,  76  Minn.  817,  79  N.  W.  306,  77  Am. 
St  Bep.  661;  Hathaway  v.  Brown,  22  Minn. 
214). 

*'Void"  is  a  word  more  often  used  to 
point  out  what  may  be  avoided  by  those 
interested  in  doing  so  than  to  indicate  an 
absolute  nullity— a  proceeding  or  act  to  be 
disregarded  on  all  occasions.  Many  things 
are  called  void,  not  absolutely  so,  which  can 
only  be  called  relatively  void;  for  instance, 
conveyances  in  fraud  of  creditors  are  de- 
clared by  statute  to  be  void,  yet  they  are 
good  unless  attacked  by  such  creditors,  and 
if  they  fail  to  attack  them  for  the  period 
of  limitations  they  become  absolutely  valid. 
So  in  a  contract  for  the  sale  of  land,  or  for 
a  lease,  it  is  common  to  Insert  a  clause  that 
the  instrument  shall  be  void  in  certain  con- 
tingencies, yet  it  remains  perfectly  valid 
unless  the  provision  is  taken  advantage  of 
by  the  vendor  or  the  vendee.  Kearney  v. 
Vaughan,  60  Mo.  284,  287. 

The  word  '^old"  is  not  always  used  in 
an  absolute  sense.  It  has  ftom  the  earliest 
times  been  applied  to  fraudulent  gifts  of 
goods,  which,  though  good  against  the  donor, 
are  said  to  be  void  as  to  his  creditors.  The 
transaction  falls  within  the  class  described 
as  void  as  to  some  persons  only.  Colt  v. 
Sears  Commercial  Oo.,  87  Atl.  811,  814,  20 
B.  L  64. 

When  it  is  said  that  a  voluntary  deed 
is  void  as  against  the  creditors  of  a  grantor, 
or  will  be  set  aside,  the  terms  '^oid"  or 
"set  aside*'  are  to  be  understood  as  mean- 
ing only  that  the  conveyance,  while  good  as 
against  all  others,  shall  not  operate  to  de- 
feat the  equity  of  the  creditors  of  the  gran- 
tor. Hence  an  insurance  policy  requiring 
sole  and  unconditional  ownership  is  not  void 
when  taken  out  by  the  grantee  of  realty  by 
deed  of  gift  though  the  deed  has  been  adr 
judged  void  as  against  the  grantor's  cred- 
itors. Steinmeyer  v.  Steinmeyer,  42  S.  E. 
184,  185,  64  S.  a  418,  69  L.  B.  A.  819,  92 
Am.  St  Bep.  809. 

The  word  '^oid,**  as  used  in  the  statute 
of  frauds  relating  to  the  creation  or  trans- 
fer of  an  estate,  will  generally  be  under- 
stood as  meaning  voidable,  and  therefore  ca- 
pable of  being  made  unavoidable  by  ratifica- 
tion, as  part  performance  of  a  parol  contract 
for  the  sale  of  lands,  or  performance  to  an 
extent  that  renders  it  impossible  to  restore 
the  original  position  of  the  parties,  will 
take  the  case  out  of  the  statutes.  In  re 
Muller's  Bstate  (Fa.)  16  Phila.  821. 

A  conveyance  by  a  fradulent  vendee  of 
goods  in  payment  or  security  of  the  vendor's 
debt  requires  no  othest  assent  than  that 
which  is  contained  in  the  vesting  of  the  ven- 
dee with  all  the  vendor's  right  in  the  prop- 
erty. The  word  "void,"  as  used  in  tbm 
statement  of  the  principal  that  a  fraudu- 
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lent  conyeyance  of  property  1b  Told  as  to 
the  creditors  of  tbe  yesdor,  means  that  the 
rights  of  the  creditor  as  such  are  sot,  with 
respect  to  the  property,  affected  by  the  con- 
veyance, but  that  he  may,  notwithstanding 
the  conveyance,  avail  himself  of  all  the 
remedies  for  collecting  the  debt  ont  of  the 
property  or  Its  avails  which  the  law  has 
provided  in  favor  of  creditors,  and  In  pnr- 
sning  those  remedies  he  may  treat  the  prop- 
erty as  though  the  conveyance  had  not  been 
made.  Webb  v.  Brown,  8  Ohio  St  246, 
254. 

Under  the  statute  declaring  that  sales 
made  by  a  debtor,  with  intent  on  the  part 
of  the  debtw  and  the  purchaser  to  de- 
fraud the  debtor's  creditors,  shall  be  deemed 
utterly  void  and  of  no  effect  as  between 
the  parties  to  the  sales,  the  sales  are  not 
void;  nor  is  it  true,  without  qualiflcatlon, 
that  they  are  void  as  against  creditors.  Such 
sales  are  void  against  such  creditors  only  as 
are  able,  by  means^  of  some  kind  of  legal 
process,  to  fasten  on  the  property  or  its  pro- 
ceeds while  In  the  hands  of  the  fraudulent 
vendee;  but,  however  fraudulent  the  original 
purchase  may  have  been,  if  the  vendee,  be- 
fore the  rights  of  the  creditor  are  in  any 
way  fixed  by  legal  process  or  proceeding, 
honestly  restores  it  to  the  vendor,  the  ven- 
dee is  exonerated  from  further  liability. 
HalloweU  t.  Bayliss,  10  Ohio  St  686,  642. 


■•— iBSiursnee  yollejr. 

In  the  construction  of  an  Insurance  pol- 
icy, the  word  '^vold**  may  be  used  in  a  va- 
riety of  senses,  and  Is  not  in  such  cases 
used  in  its  extreme  sense.  Ohio  Farmers' 
Ins.  Go.  V.  Burget  61  N.  B.  712,  714,  65 
Ohio  St  119,  56  L.  a  A.  825,  87  Am.  St 
Rep.  6G6. 

Though  a  policy  usually  stipulates  that 
a  breach  of  its  conditions  on  the  part  of 
the  insured  would  render  the  policy  void, 
this  word  Is  always  employed  in  the  sense 
of  voidable.  Georgia  Home  Ins.  Oo.  t.  Al- 
len, 24  South.  889,  406,  119  Ala.  436. 

Where  a  policy  of  Insurance  provides 
that  it  should  become  void  while  the  note 
remains  overdue  and  unpaid,  the  effect  of 
the  default  was  merely  to  defeat  the  right 
to  recover  for  any  loss  occurring  during  its 
continuance.  Williams  v.  Albany  City  Ina 
Go.,  19  Mich.  451,  463,  2  Am.  Rep.  96. 

The  word  '"void**  in  a  contract  has  often 
been  held  to  mean  voidable  only,  and  at  the 
election  of  the  party  wronged.  Although 
a  condition  be  attached  to  an  Insurance  pol- 
icy declaring  it  shall  be  void  on  failure 
to  pay  an  assessment  within  a  specified  time, 
yet  the  policy  does  not  thereby  become  ipso 
facto  void.  The  company  may  at  its  option 
declaro  the  policy  canceled  and  notify  the 
delinquent  or  may  wmive  Its  right  of  avoid- 
ance and  continue  to  assess  the  premium 


note.    CMumbla  Ins.  Co.  v.  Buckley,  83  Pa. 
293,  296,  24  Am.  Rep.  172. 

The  word  "void,''  as  used  in  a  fire  In- 
surance policy,  providing  that  if  tiie  insured 
shall  have  any  other  insurance  on  the  prop- 
erty insured  without  the  consent  of  the  com- 
pany, the  policy  shall  be  void,  is  to  be  re- 
garded as  meaning  that  the  company  may  at 
its  exclusive  option  treat  it  so,  and  not  that 
the  policy  becomes  an  absolute  nullity  as  to 
either  party.  Phoenix  Ins.  Co.  v.  Spiers,  87 
Ky.  285,  293,  8  S.  W.  458. 

The  term  "void,''  as  used  in  How.  Ann. 
St  I  4349,  declaring  void  all  insurance  poli- 
cies containing  other  or  different  terms  than 
those  expressed  in  the  Michigan  standard 
policy,  means  voidable.  Armstrong  v.  West- 
em  Mfts.'  Mut  Ins.  Co.,  54  N.  W.  687,  688^ 
95  Mich.  140. 

Same-'  JwdieJal  sale. 

In  Allis  V.  Billings,  47  Mass.  (6  Mete.) 
415,  417,  89  Am.  Dec.  744,  the  court  says 
the  term  '^old,''  as  applicable  to  convey- 
ances or  other  agreements,  has  not  at  all 
times  been  used  with  technical  predsioo,  nor 
restricted  to  the  particular  and  limited  sense, 
as  contradistinguished  from  voidable;  it  be- 
ing frequently  introduced,  even  by  legal 
writers  and  Jurists,  whero.the  purpose  is 
nothing  further  than  to  indicate  that  a  con- 
tract was  Invalid  and  not  binding  In  law. 
The  distinction  between  the  terms  "void"  and 
'"voidable**  In  their  application  to  contracts  is 
often  one  of  great  practical  Importance,  and 
whenever  entire  technical  accuracy  is  de- 
sired the  term  "void"  can  only  be  properly 
applied  to  those  contracts  that  axe  of  no  ef- 
feet  whatsoever,  such  as  are  mere  nullities 
and  incapable  of  confirmation  or  ratification. 
In  Rex  T.  Inhabitants  of  Hlpswell,  8  Bam. 
&  C.  471,  it  Is  said  that  "void"  is  sometimes 
construed  'Voidable";  and,  where  the  provi- 
sion is  introduced  for  the  benefit  of  the 
parties  only,  inch  a  construction  may  be 
right  but  when  It  Is  introduced  for  public 
purposes,  and  to  protect  those  who  are  in- 
capable of  protecting  themselves,  it  should 
receive  its  full  force  and  effect  It  Is  so 
used  In  Code,  f  441,  providing  that  a  Ju- 
dicial sale  of  real  estate  shall  be  void  when 
the  purchaser  was  one  of  the  appraisers 
thereof.  Terrlll  v.  Auchauer»  14  Ohio  St 
80,85. 


Where  a  lease  provided  that  the  leased 
premises  should  be  used  only  as  a  dwelling 
and  boarding  and  lodging  houses  and  should 
not  be  sublet  and  also  contained  a  provision 
that  the  lease  should  be  void  if  the  tenant 
failed  to  perform  on  his  part  the  word 
**void"  meant  voidable  at  the  option  of  the 
lessor.  Smith  t.  Sinclair,  34  AtL  948,  59 
N.  J.  Law,  84. 
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•*VoId,"  as  used  in  a  lease  providing 
that  it  shall  become  "void"  on  the  failure 
of  the  tenant  to  pay  the  stipulated  rent, 
means  "voidable  at  the  landlord's  election." 
Bowman  v.  Foot,  29  Conn.  331,  338  (citing 
Jones  V.  Carter,  15  Mees.  &  W.  718). 

The  provisions  of  St  1850,  c  54,  t  3, 
that  an  illegal  use  of  premises  rented  shall 
make  void  the  lease  under  which  the  ten- 
ant holds,  makes  it  void  only  at  the  option 
of  the  lessor;  the  conditions  being  intended 
for  his  benefit.  Almy  v.  Greene,  13  R.  I. 
350.  In  Trask  v.  Wheeler,  89  Mass.  (7  Al- 
len) 109,  the  court  says: .  "If  it  were  to  be 
held  that  the  lease  is  made  void  against  the 
will  of  the  landlord,  any  tenant,  desiring  to 
get  rid  of  his  lease,  might  do  so  by  violat- 
ing the  statute.  Though  the  lease  is  de- 
clared void,  yet  it  belongs  to  that  class  of 
things  which  are  said  to  be  void  only  as  to 
some  persons."  Small  v.  Clark,  54  Atl.  758, 
760,  97  Me.  304. 


The  term  "void,"  as  used  in  the  statute 
requiring  mortgages  without  delivery  of  poa- 
aession  to  be  absolutely  void  as  to  classes  of 
persons  referred  to,  bears  the  sense  of  void- 
able, or  subject  to  be  avoided.  Tolbert  v. 
Horton,  18  N.  W.  047,  648,  31  Minn.  61& 


,e— 'Mnnielpal  ordlnaaoe. 

The  term  "void"  has  been  used  Indis- 
criminately in  some  cases,  as  applied  to  or- 
dinances which  are  nullities  and  those  which 
may  be  avoided  as  an  unreasonable  or  im- 
proper exercise  of  authority.  An  ordinance 
may  be  unreasonable  in  its  provisions, 
though  dealing  with  a  subject  on  which  mu- 
nicipal authorities  have  power  to  legislate, 
and  such  ordinances  have  been  termed  void, 
but  yet  are  only  so  in  the  sense  that  their 
unreasonableness  is  a  good  defense  against 
their  enforcement  Hewes  r.  Glos,  48  N.  B. 
922,  923,  170  lU.  436. 

Same— Note  or  olieok  civea  fov  money 
won  on  waser. 

Much  confusion  hag  grown  out  of  the 
ill-advised  and  inaccurate  use  of  the  words 
•*void"  and  "voidable."  Where  the  purpose 
of  a  statute  is  to  protect  a  person  presum- 
ably unable  to  protect  himself,  the  word 
"void"  may  with  good  reason  be  construed 
under  certain  circumstances  to  mean  void- 
able only;  but  we  know  of  no  reason  for 
applying  this  rule  to  a  statute  whose  pur- 
pose is  to  subserve  a  public  policy,  and  as 
used  in  a  statute  providing  that  all  notes 
or  contracts  given  for  money  won  on  any 
wager  shall  be  void,  the  word  is  used  in  its 
exact  meaning.  In  this  state  the  word 
"void,"  used  in  certain  statutes,  has  been 
construed  to  mean  voidable  only,  as  In 
Burns*  Ann.  St  1884,  |  2724,  providing  that 
conveyances   by  persons  of   unsound  mind 


shall  be  held  void;  and  a  contract  of  surety- 
ship by  a  married  woman,  declared  yoid  un- 
der Bums'  Ann.  St  1894,  t  6964,  is  con- 
strued to  be  voidable  only,  coverture  being 
a  personal  defense.  Irwin  v.  Marquett,  59 
N.  E.  38,  39,  26  Ind.  App.  383,  84  Am.  St 
Rep.  297. 

Notwithstanding  the  general  tendency  of 
courts  to  construe  the  word  "void"  as  "vold- 
able*'  only,  when  used  in  statutes  that  af- 
fect contracts  made  in  disregard  of  their 
provisions,  yet,  where  a  public  policy  Is  to 
be  subserved,  as  the  suppression  of  usury 
or  gaming,  the  settled  rule  is  to  give  to  the 
language  employed  its  full  force  and  effect 
In  Maxw.  Interp.  St  (2d  Ed.)  256,  it  is 
said:  "In  general,  however,  it  would  seem 
that  where  the  enactment  has  relation  only 
to  the  benefit  of  the  particular  person,  the 
word  'void*  would  be  understood  as  voidable 
only  at  the  election  of  the  persons  for 
whose  protection  the  enactment  was  made, 
and  who  are  capable  jyf  protecting  them- 
selves, but  that  when  it  relates  to  persons 
not  capable  of  protecting  themselves,  or 
when  it  has  some  object  of  public  policy  in 
view  which  requires  the  strict  construction, 
the  word  receives  its  natural  full  force  and 
effect"  Under  Rev.  St  f  4269,  providing 
that  "all  promises,  agreements,  notes,  bills, 
bonds  or  other  contracts^  •  •  •  when 
the  whole  or  any  part  of  the  consideration 
of  such  promise  *  *  *  is  for  money  won 
or  lost  •  •  •  upon  any  game  whatever, 
*  *  *  shall  be  absolutely  void  and  of  no 
effect"  a  check  given  for  money  lost  at  a 
game  of  cards  is  void  and  of  no  effect  snd 
the  indorsee  although  a  bona  fide  holder  of 
such  check  without  notice  cannot  recover 
upon  it  against  the  drawer.  Lagonda  Nat 
Bank  v.  Portner,  46  Ohio  St  381,  884,  21 
N.  B.  634. 

Sanie— Pardon  obtained  hj  fraud* 

The  word  "void"  is  used  in  different 
senses,  and  frequently  used  to  mean  void- 
able. Where  the  term  is  used  in  reference 
to  solemn  judgments  and  acts  of  the  superior 
courts,  it  may  mean  no  more  than  voidable. 
The  Judgment  or  proceedings  may  be  avoid- 
ed, but  until  this  is  done,  in  the  direct  and 
regular  course  of  revision,  they  stand.  A 
record  of  a  Judgment  may  be  avoided  for 
fraud,  but  not  between  the  parties  or  privies 
in  a  court  of  law.  Hartshorn  v.  Day,  60  XJ. 
S.  (19  How.)  211,  223,  15  L.  Ed.  605.  The 
use  of  the  term  "void"  is  not  uncommon  in 
the  language  of  statutes  and  courts.  In 
that  sense  it  was  employed  in  the  opinion 
in  Work  v.  Corrington,  34  Ohio  St  64,  75, 
32  Am.  Rep.  345,  hi  the  remark  that  pardons 
obtained  by  fraud  are  held  to  be  void.  It 
means  simply  that  a  pardon  obtained  by 
fraud  is  void,  when  in  a  proceeding  be- 
fore a  court  having  Jurisdiction  for  the  pur- 
pose,  with  ample  opportunity  to  the  per- 
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son  holding  the  pardon,  to  defend,  such  pai^   Wis.  153,  67  Am.  St.  Rep.  899;    Gibson   9. 
don  Is  declared  to  be  void.    Knapp  y.  Thorn-    Olbson,  78  N.  W.  917,  918,  102  Wis.  501; 


as,  39  Ohio  St  377.  388,  48  Am.  Rep.  462. 
Same— Pref ereaee  lij  laaolTent. 


Veeder  v.  McKinley-Lanning  Loan  &  Trust 
Co.,  86  N.  W.  982,  986,  61  Neb.  892. 

The  word  ••▼old,"  in  Gen.  St  1878,  c. 

The  word  **void'»  is  not  always  used  in  57,  |  41^  providing  that  "no  executor,  ad- 

an  absolute  sense.    It  has  from  the  earliest  minlstrator,   or  guardian    making   the   sale 

times  been  applied  to  fraudulent  gifts  of  ^^n  directly  or  indirectly  purchase    •    •    • 

goods,  which,  though  good  against  the  donor,  ^ny  part  of  the  real  estate  so  sold,  and  all 

are  said  to  be  void  as  to  its  creditors.    Such  galea  made  contrary  to  the  provisions  of  this 

transactions  fall   within  the  class  of  acts  section  shall  be  void,"  was  used  in  the  sense 

described  as  void  as  to  some  persons  only,  of  voidable,  and  the  sales  prohibited  are  void; 

and  which   are   made   good  by   subsequent  that  is,  at  the  election,  timely  exercised,  of 

matter.     The   Legislature,   in   its   provision  those  interested  in  the  land  sold.    It  is  diffl- 

that  preferences  by  an   insolvent  shall  be  cult  to  lay  down  when  courts  may  construe 

void,   has   used  the  customary   word;    yet,  the  term  •*vold,"  occurring  In  a  statute,  to 

as  creditors  may  affirm  such  a  conveyance  mean  "voidable."    We  think  generally  it  la 

or  waive  their  right  to  treat  it  as  void.  It  to  be  understood  that  the  Legislature  employ 

is   also  properly   called   voidable.     Colt  v.  the  term  in  Its  strict  and  precise  meaning, 


and  that,  when  it  says  a  thing  shall  be  void, 
it  means  thnt  the  thing  shall  be  null  and 
of  no  effect  whatever.  White  v.  Iselln,  5  N. 
W.  869,  860,  362,  864,  26  Minn.  487. 

Sane— Sale  af  Infant's  real  estate. 

The  word  "void,"  as  used  in  the  statute 


Sears  Commercial  Co.,  87  Atl.  811,  81S»  20 
R.  L  64* 

The  word  ''▼old,"  in  the  insolvent  law, 
providing  that  a  preferential  transfer  or  con- 
veyance by  an  insolvent,  or  one  in  contem- 
plation of  insolvency,  within  four  months 
of  the  filing  of  a  petition,  etc.,  shall  be  void, 
and  the  assignee  may  recover  the  property  or  authorizing  the  sale  of  infant's  real  estate^ 
the  value  thereof  as  assets  of  the  insolvent  ^^^  providing  that,  unless  bonds  shall  be 
debtor,  is  always  construed  as  voidable,  fifiven,  the  sale  shall  be  void,  should  be  con- 
meaning  simply  that  such  conveyances  are .  strued  to  mean  voidable.  The  common  law 
voidable  only  in  favor  of  proceedings  under  pronounces  a  certain  class  of  deeds  by  in- 
and  in  aid  of  the  law.  Smith  v.  Brainerd,  ^^^^^  void,  but  still  it  is  admitted  that  no 
85  N.  W.  271,  272,  37  Minn.  479.  I  ^"^h  deed  could  be  treated  as  void  undei 

all  circumstances  by  the  infant,  and  espe- 

e— Pnreliase  of  corporation  stoeks*  .  ^^^^^7  ^7  ^^^  o^^r  &Qd  ^^^  ^^ult  party.     In 
ete.,  by  director.  i  that  class  of  cases,  and  many  others,  the 

Rev.  St  Ohio,  I  3313,  provides  that  all '  7««Jf  y^^^**  \°d  "voidable"  are  used  in- 
stocks,  bonds,  or  securities  of  a  railroad  discrimmately  by  legislators  and  Jurlste, 
company,  purchased  of  the  company  by  a  di-  ^**^out  '•egard  to  their  true  import.  To 
rector  thereof,  either  directly  or  indirectly, :  ™*^«  ^^m  void  as  to  both  parties,  in  a  true 
for  less  than  their  par  value,  shall  be  null  f  °se  of  the  word,  might  frustrate  the  ob- 
and  void.  Held,  that  the  word  "void"  should  ^^^^  ^^  ^^^^^  protection,  and  pervert  an  in- 
be  interpreted  as  used  in  the  sense  of  void-  tended  blessing  into  a  curse  to  them,  by  do- 
able; such  statute  being  for  the  protection  of  Pricing  them  of  the  profit  of  ben^cial  con- 
the  corporation.  Toledo,  St.  L.  &  K.  C.  R. '  iT'^l"-  P^™*'*''  ^-  McGrath,  62  Ky.  (1 
Co.  V.  Continental  Trust  Co.  (U.  S.)  95  Fed.    "^^'^  ^®»  ^^' 

497,  525,  36  C.  C.  A.  155.  .         In  Thornton  v.  McGrath,  62  Ky.  (1  Duv.) 

■  349.  the  court  held  that,   where   the  word 

Saiii»*Sale  by  administrator  or  ezeon-  :  "void"  Is  used  in  the  statutes  and  decisions 

*®''  ;  of  Kentucky  in  reference  to  sales  of  the  lands 

The  words  "void"  and  "voidable"  are .  of  Infants,  it  should  be  considered  as  mean- 
not  always  used  in  statutes  and  reports  ing  "voidable,"  for  the  reason  that  infants 
with  entire  legal  accuracy,  and  the  word  ought  not  to  be  deprived  of  the  benefit 
"void"  is  often  construed  as  meaning  only  1  of  sales  which  were  beneficial  to  them.  The 
voidable,  and  Is  so  used  In  Rev.  St  $  3914, ;  New  York  courts  construe  the  statute  In  the 
providing  that  sales  of  real  estate  by  an  ad- 1  same  way,  and  hold  that  sales  made  in  pro- 
ministrator,  where  he  becomes  interested  in  '■  ceedinga  which  are  not  in  strict  conformity 
the  purchase,  should  be  void.  If  the  statute  j  with  the  statute  are  void.  Ammons  v.  Am- 
should  be  construed  so  as  to  avoid  sales  by  1  mons,  50  W.  Va.  390,  403,  40  S.  E.  490,  495 
executors,  administrators,  and  guardians  on  !  (citing  Battell  v.  Torrey,  65  N.  Y. : 
the  ground  stated,  or  for  secret  ft-auds,  as  j 
against  innocent  purchasers  for  value,  titles   ^qID  AHD  OP  NO  EFFECT. 


founded  upon  them  would  be  so  doubtful 
and  uncertain  that  few  would  care  to  pur- 
chase or  pay  a  fair  price  for  them.  Melms 
T.  Pabst  Brewing  Co.,  66  N.  W.  618»  621,  93 
8  WD8.&  P.— 35 


The  words  "void  and  of  no  effect,"  as 
used  in  a  fire  policy  providing  that  it  shall 
become  void  and  of  no  effect  by  the  failure 
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•r  neglect  of  tlie  insured  to  comply  with  the 
terms,  conditions,  and  covenants,  are  to  be 
construed  as  equivalent  to  **voidable"  or  "to 
'be  treated  as  void  by  the  insurer  at  his  own 
exclusive  option."  Brumfield  v.  Union  Ins. 
Co.,  7  S.  W.  893,  894,  87  Ky.  122. 

The  phrase  **vold  and  of  no  effect,'*  when 
used  in  statutes  declaring  certain  instm- 
ments  to  be  void  and  of  no  effect,  is  some- 
times used  in  the  sense  of  voidable,  merely — 
that  is,  capable  of  being  avoided;  as,  for 
instance,  where  statutes  provide  that  certain 
transactions  are  void  i^s  to  creditors,  they 
mean  that  the  creditors  may  avoid  them,  and 
not  others.  Ewell  v.  Daggs,  2  Sup.  Gt  408, 
412,  108  U.  S.  143,  27  L.  Ed.  682. 

Rev.  St  I  2756,  declares  that  in  case  of 
garnishment  the  garnishee  process  shall  not 
only  be  served  on  the  garnishee,  but  on  the 
defendant  in  the  main  action,  and  that  un- 
less the  garnishee  summons  be  so  served,  or 
proof  is  made  that  after  due  diligence  such 
service  cannot  be  made  within  the  state,  the 
service  on  the  garnishee  shall  become  void 
and  of  no  effect  from  the  beginning.  Held* 
that  the  phrase  "shall  become  void  and  of 
no  effect  from  the  beginning"  cannot  be  con- 
strued to  mean  simply  that  the  proceedings 
shall  become  voidable  at  the  election  of  the 
defendant,  since  there  was  no  reason  why 
the  Legislature  might  not  provide  that  a 
failure  to  perform  a  certain  act  after  juris- 
diction of  the  res  had  been  obtained  shall 
divest  the  court  of  Jmisdiction  ab  initio;  and 
that  the  provision  that  a  default  in  the  per- 
formance of  such  service  shall  render  the 
service  on  the  garnishee  void  and  of  no  effect 
must  be  construed  according  to  its  terms, 
which  would  clearly  have  the  effect  of  di- 
vesting the  court  of  the  jurisdiction  provi- 
sionally obtained  by  the  service  on  the  gar- 
nishee. Globe  Milling  Go.  v.  Boynton,  59  N. 
W.  132,  136,  87  Wis.  619. 

The  Ohio  statutes  declaring  that  every 
gift,  grant,  or  conveyance  of  lands,  etc.,  made 
or  obtained  to  defraud  creditors,  etc.,  or  to 
defraud  or  deceive  the  person  or  persons 
who  shall  purchase  such  lands,  tenements, 
etc.,  shall  be  deemed  utterly  "void  and  of 
no  effect,"  means  void  only  as  against  such 
creditors  or  subsequent  purchasers.  Bur- 
getfs  lessee  v.  Burgett,  1  Ohio  (1  Ham.)  469, 
480,  13  Am.  Dec.  634. 

VOID  AS  AGAINST  OREDITORS. 

The  expression  that  a  fraudulent  trans- 
fer is  "void  as  against  creditors"  simply 
means  that  the  rights  of  creditors  as  such 
are  not,  with  respect  to  the  property,  affected 
by  such  transfer,  but  that  they  may,  not- 
withstanding the  transfer,  avail  themselves 
of  all  the  remedies  for  collecting  their  debts 
out  of  the  property  or  its  avails  which  the 
law  provides  in  favor  of  creditors,  and  that 


in  pursuing  these  remedies  they  may  treat 
the  property  as  though  the  transfer  had  not 
been  made — that  is,  as  the  property  of  the 
debtor.  Allen  v.  Steiger,  81  Pac.  226,  228,  17 
Oolo.  552  (citing  Bump,  Fraud.  Conv.  [2d 
Ed.]  p.  453). 

VOID  DEVISE. 

There  is  a  distinction  between  a  lapsed 
and  a  void  devise..  In  the  former  case  the 
devisee  dies  in  the  intermediate  time  be- 
tween the  making  of  the  will  and  the  death 
of  the  testator,  but  in  the  latter  case  the 
devise  is  void  from  the  beginning,  as,  if  the 
devisee  be  dead  when  the  will  was  made. 
Murphy  v.  McKeon,  82  AtL  874,  53  N.  J.  Eq. 
(8  Dick.)  406. 

VOID  JtJDGBSElVT. 

"Void,"  as  applied  to  judgments,  means 
that  they  are  an  absolute  nullity.  Gochrane 
V.  Parker,  64  Pac.  1027,  1029,  12  Goio.  App. 
169. 

A  icold  judgment  is  in  legal  effect  no 
judgment  By  it  no  rights  are  devised. 
From  it  no  rights  can  be  obtained,  it  being 
worthless  in  itself.  All  proceedings  founded 
upon  it  are  equally  worthless.  It  neither 
binds  nor  bars  any  one.  Bennett  v.  Wilson, 
55  Pac.  890,  391,  122  Gal.  509,  68  Am.  St 
Rep.  61  (citing  Freem.  Judgm.  §  117);  Adams 
T.  Agnew,  15  S.  G.  36,  43;  American  Ace.  Go. 
T.  Reigart,  92  Ky.  142,  144,  17  S.  W.  280. 
281;  Stafford  v.  Gallops,  31  S.  E.  265,  266, 
123  N.  G.  19,  68  Am.  9t  Rep.  815. 

A  void  judgment  is  one  which  has  only 
the  semblance  of  a  judgment  as  if  rendered 
by  a  court  having  no  jurisdiction.  McKee  v. 
Angel,  90  N.  G.  60,  62. 

A  judgment  if  actually  rendered  in  favor 
of  or  against  a  party  not  before  the  court 
is  void,  and  no  execution  can  legally  issue 
thereon.  When  a  judgment  is  void,  it  Is  a 
nullity  whenever  invoked,  and  it  may  be 
collaterally  attacked  in  any  court  Moore  v. 
Perry  (Tex.)  56  S.  W.  120,  121. 

A  void  judgment  is  that  which  is  a  judg- 
ment in  name  and  form  only.  On  collateral 
attack  it  matters  not  that  a  court  erred  in 
determining  any  question  of  law  or  fact 
The  judgment  is  not  thereby  made  void. 
Burke  v.  Interstate  Savings  &  Loan  Ass'n, 
64  Pac.  879,  881,  25  Mont  315,  87  Am.  St 
Rep.  416. 

The  word  ••void"  can  with  no  propriety 
be  applied  to  a  thing  which  appears  to  be 
sound,  and  which,  while  in  existence,  can 
command  and  enforce  respect,  and  whose  in- 
firmity cannot  be  made  manifest  If  a  judg- 
ment rendered  without  in  fact  bringing  the 
defendants  into  court  cannot  be  attacked 
collaterally  on  this  ground,  unless  the  want 
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of  authority  oTar  tbem  appears  In  the  record, 
it  is  no  more  void  than  If  It  were  founded 
upon  a  mere  misconception  of  some  matter 
of  law  or  of  fact  occurring  in  the  exercise  of 
an  unquestionable  Jurisdiction.  Peyton  t. 
Peyton,  68  Pac.  757,  763.  28  Wash.  2T8. 

<Mt.  Freeman,  in  his  work  on  Judgments 
(4th  Bd.)  116,  in  speaking  of  void  Judgments, 
says  **that  they  must  he  so  from  one  or  more 
of  the  following  causes:  (1)  Want  of  Juris- 
diction over  the  subject-matter;  (2)  want  of 
Jurisdiction  oyer  the  parties  or  some  of  them; 
(8)  want  of  power  to  grant  the  relief  con- 
tained in  the  Judgment'*  Pitkin  t.  Bum- 
ham,  87  N.  W.  160,  162,  62  Neb.  885,  66  L. 
B.  A.  280,  89  Am.  St  Rep.  763. 

A  void  Judgment  is  in  reality  no  Judg- 
ment at  all.  It  is  a  mere  nullity.  It  is  at- 
tended by  none  of  the  consequences  of  a 
valid  adjudication,  nor  is  it  entitled  to  the 
respect  accorded  one.  McCormlck  Harvest- 
ing Mach.  Go.  V.  Stires  (Neb.)  94  N.  W.  629, 
631  (citing  Black,  Judgm.  §  170);  Pitkin  v. 
Bumham,  87  N.  W.  160,  162,  62  Neb.  885,  55 
L.  B.  A.  280,  89  Am.  St  Rep.  763;  State  v. 
Bates,  61  Pac  905,  906,  22  Utah.  65,  83  Am. 
Bt  JEtep.  768.  It  can  neither  affect  nor  cre- 
ate rights  as  to  the  person  against  whom  it 
professes  to  be  rendered.  It  binds  him  in 
DO  degree  whatever.  It  has  no  effect  as  a 
lien  on  his  property.  It  does  not  raise  an 
estoppel  against  him.  It  Is  not  necessary  to 
take  any  steps  to  have  it  reversed,  vacated, 
or  set  aside.  Black,  Judgm.  §  170.  A  void 
Judgment  Is  really  no  Judgment  It  leaves 
the  parties  litigant  in  the  same  position  they 
were  in  before  the  trial.  It  leaves  them  in 
exactly  the  same  position  as  If  no  trial  had 
taken  place.  Such  a  Judgment  confers  au- 
thority upon  no  one  to  enforce  it  State  v. 
Bates,  61  Pac.  905,  906,  22  Utah,  65,  83  Am. 
St  Rep.  768.  A  party  against  whom  it  is 
given  may  escape  its  effect  as  a  bar,  but 
only  by  application  to  have  it  vacated  or  re- 
versed. Until  that  Is  done  it  is  efficacious. 
Pitkin  V.  Bumham,  87  N.  W.  160,  162,  62 
Neb.  385,  55  L.  R.  A.  280,  89  Am.  St  Rep. 
763, 

Judgments  are  frequently  spoken  of  as 
''void**  because  they  may  be  so  declared  in 
a  proper  proceeding.  The  general  and  cor- 
rect rule,  as  established  by  authority,  is  that 
a  judgment  by  a  court  of  competent  Jurisdic- 
tion is  not  void  unless  the  thing  lacking  or 
making  it  so  is  apparent  on  the  face  of  the 
record.  If  the  inaccuracy  do  not  so  appear, 
the  Judgment  is  not  void,  but  voidable.  One 
is  a  nullity,  a  mere  brutum  fulmen,  and  may 
be  so  treated  by  all  persons  in  collateral  as 
well  as  in  direct  attacks.  The  other,  except 
in  cases  of  fraud,  is  binding  upon  third  par- 
ties and  upon  the  parties  to  it  as  against  a 
strictly  collateral  attack.  Gall  v.  Fryberger, 
75  Ind.  96;  Bloomfield  R.  Ck>.  v.  Burress,  82 
Ind.  83;  Gain  v.  Goda,  84  Ind.  209  (cited  in 
Barle  T.  Barle,  91  Ind.  27.  42). 


Srveneovs  Judsmeat  dlsttnsuia&ed. 

A  Judgment  rendered  by  a  court  which 
had  no  power  so  to  do  is  void;  it  is  as  though 
there  had  been  no  Judgment  or  process;  It 
Is  coram  non  Judice.  But  if  the  court  had 
Jurlsdicaon  and  gave  a  wrong  Judgment, 
such  Judgment  is  merely  erroneous.  People 
V.  Liscomb,  60  N.  Y.  559,  568,  569.  19  Am. 
Rep.  211. 

A  ''void  Judgment^  Is  undoubtedly,  in  a 
broad  sense  of  the  term,  an  erroneous  one. 
But  a  Judgment  may  be  manifestly  errone- 
ous, and  yet  not  a  void  one.  State  v.  Sher- 
iff of  Middlesex,  12  N.  J.  Law  (3  J.  S.  Green) 
68,  70  (citing  Kempe  v.  Kennedy,  9  U.  S.  [5 
Cranch]  178»  8  L.  Bd.  70). 

There  to  a  distinction  between  '^oid'* 
and  "erroneous,'*  as  used  with  reference  to 
acts  from  a  Judicial  body,  the  general  rule 
being  that,  where  the  body  has  Jurisdiction 
of  the  subject-matter  and  of  the  person  af- 
fected. Its  Judgment  in  the  case  will  not  be 
void,  though  it  may  be  erroneous.  If  the 
Judgment  is  merely  erroneous.  It  can  be  at- 
tacked, and  the  error  corrected  only  by  ap- 
peal or  by  a  direct  proceeding  to  set  it  aside, 
while  If  it  be  absolutely  void  It  is  a  nullity 
from  the  beginning,  and  may  be  treated  as 
such  without  further  proceedings  to  have 
such  nullity  Judicially  declared.  Kelly  v. 
People,  4  N.  B.  644,  645,  115  111.  583,  590,  66 
Am.  Rep.  184. 

VOID  OK  ITS  FACB. 

A  Judgment  void  upon  Its  face  to  one 

that  appears  to  be  void  by  an  inspection  of 
the  Judgment  roll.  The  mere  absence  from 
the  roll  of  a  paper — as,  for  example,  the  re- 
turn of  the  officer  showing  a  service  of  the 
summons-— cannot  invalidate  the  Judgment 
when  the  Judgment  itself  recites  the  fact 
that  the  defendant  was  duly  served  with 
process.  People  v.  Harrison,  24  Pac  811«  312. 
84  Gal.  607. 

The  phrase  "void  on  its  face,"  as  applied 
to  patents,  means  that  a  patent  is  seen  to 
be  invalid  cither  when  read  in  the  light  of 
existing  law  or  by  reason  of  what  the  court 
must  take  Judicial  notice  of;  as,  for  instance, 
that  the  land  is  reserved  by  statute  from  sale 
or  to  otherwise  appropriated,  or  that  the  pat- 
ent to  for  an  unauthorized  amount,  or  to 
executed  by  officers  who  are  not  intrusted  by 
law  with  the  power  to  issue  grants  of  por- 
tions of  the  public  domain.  Poire  v.  Wells, 
6  Colo.  406,  410. 

VOID  PBOOE88. 

"Void  process"  to  defined  to  be  such  as 
was  issued  without  power  in  the  court  to 
award  it,  or  which  a  court  has  not  acQuired 
Jurisdiction  to  tosue  in  the  particular  case, 
or  which  fails  in  some  material  respect  to 
comply  with  the  requisite  form  of  legal  pro- 
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cess.    Bryan  r.  Congdon  (U.  B.)  86  Fed.  221, 
223»  29  O.  a  A.  67a 

VOID  TAX. 

A  void  tax  is  no  tax.  It  Is  as  If  ^ere 
never  had  been  any  attempt  at  assessment 
The  owner  is  under  no  duty,  either  at  law 
or  in  equity,  to  pay  it  Hence  there  is  no 
equitable  .reason  for  requiring  the  owner  to 
pay  such  a  tax  before  a  cloud  upon  his  title 
made  by  a  tax  sale  shall  be  removed.  Mor- 
rill Y.  Lovett,  40  AtU  666,  668,  85  Me.  166,  66 
L.  R.  A.  634. 

VOIDABLE. 

Void  distinguished,  see  ^^Void." 

A  voidable  contract  is  a  contract  which 
has  some  effect,  but  is  liable  to  be  made  void 
by  one  of  the  parties  or  by  a  third  party. 
Niagara  Fire  Ins.  Co.  v.  Scammon,  82  N.  B. 
014,  015,  144  111.  490,  19  L.  R.  A.  114. 

A  voidable  contract  is  one  which  is  void 
as  to  the  wrongdoer,  but  not  void  as  to  the 
wronged  party  unless  he  elect  so  to  treat  it 
Inlow  V.  Christy,  40  Atl.  828,  824,  187  Pa. 
186. 

A  voidable  act  is  binding  on  others  un- 
til disaffirmed  by  the  party  with  whom  it 
originates.  Slocum  r.  Hooker  (N.  Y.)  13 
Barb.  536,  537. 

"Voidable"  means  subject  to  be  avoided 
by  Judicial  action  of  a  court  of  adequate 
Jurisdiction.  The  terms  "voidable"  and  "null 
and  void"  are  not  the  same.  Pearse  t.  Mor- 
rice,  2  Adol.  A  Bl.  84. 

VOIDABLE  WHiIi. 

There  Is  no  such  thing  Imown  as  a  void- 
able will.  McGee  v.  Porter,  14  Mo.  611,  612, 
65  Am.  Dec.  120. 


VOIDS. 

The  word  "voids*'  means  the  space  be- 
tween broken  stones.  United  States  v.  Yen- 
able  Gonst  Ck>.  (U.  8.)  124  Fed.  267,  269. 

VOLITION. 

"Volition"  is  the  opposite  of  "accident" 
.ffltna  Life  Ins.  Co.  v.  Vandecar  CU.  S.)  86 
Fed.  282,  285,  30  0.  O.  A.  48. 

VOLUNTARY. 

See  "Suicide,  Voluntary  or  Involuntary." 

"Voluntary"  is  defined  to  mean  "done  by 
design  or  intention;  purposely;  Intentional; 
not  accidental."  Williams  v.  United  States 
Mut  Ace  Ass'n,  31  N.  Y.  Supp.  343,  34^  82 


Hun,  268;  Travelers'  Ins.  Co.  v.  Randolph 
(U.  S.)  78  Fed.  754,  762,  24  0.  C.  A.  305; 
Campbell  v.  Fidelity  &  Casualty  Ca  of  New 
York,  60  S.  W.  492,  496,  100  Ky.  661. 

"Voluntary'*  implies  acts  of  commission. 
Willey  V.  Laraway,  25  Aa  436,  437,  64  Vt 
560. 

Willful  sjnaoiiym«vs. 

In  speaking  of  the  word  "willful,''  as  em- 
ployed in  statutory  murder,  the  court  says  in 
McManus  v.  State,  36  Ala.  285:  "  <WUlful' 
is  not  the  synonym  of  ^voluntary.'  In  truth 
they  express  no  idea  which  Is  common  to 
both.  The  former  is  a  word  of  much  great- 
er strength  than  the  latter.  Therefore,  in 
this  connection,  it  denotes  governed  by  the 
will  without  yielding  to  reason;  obstinate; 
stubborn;  perverse;  inflexible.  •'Voluntary,*' 
in  this  connection,  means  willing;  acting 
with  willingness.  It  is  the  antithesis  of  "in- 
voluntary." State  V.  Preston,  84  Wis.  675^ 
684. 

VOLUNTABT  ABSENCE. 

Rev.  St  1858,  c.  34,  §  2,  subd.  7,  provid- 
ing that  every  settlement;  when  once  legally 
acquired,  shall  continue  until  it  shall  be  lost 
or  defeated  by  acquiring  a  new  one  in  the 
state,  or  by  "voluntary  or  uninterrupted  ab- 
sence" from  the  town  in  which  such  legal 
settlement  should  have  been  gained  for  one 
whole  year  or  upwards,  means  an  absence, 
especially  if  the  party  resides  within  the 
state,  during  which  the  party  is  not  a  pau- 
per needing  and  receiving  support;  and  it 
does  not  mean  an  absence  during  which  the 
town  in  which  he  has  a  legal  settlement  sup- 
ports the  absentee  as  a  pauper  in  some  other 
town  in  the  state.  Town  of  Scott  v.  Town 
of  Clayton,  8  N.  W.  171. 174,  51  Wis.  185. 

VOLUNTABT  ADMISSION. 

See  "Voluntary  Oonfession.* 

VOLUNTABT  ANNUITY. 

17  Geo.  Ill,  c.  26,  requiring  grants  of 
annuity  to  be  registered,  except  that  the  act 
shall  not  apply  to  any  "voluntary  annuity 
granted  without  regard  to  pecuniary  consid- 
eration,*' meant  that  any  annuity  granted  for 
any  other  than  a  pecuniary  consideration 
should,  for  the  purpose  of  the  act,  be  consid- 
ered a  voluntary  annuity.  An  annuity  grant* 
ed  in  consideration  of  the  grantee's  giving 
up  his  business  to  the  grantor  was  within 
the  exception,  and  did  not  require  registra- 
tion. Cresplgny  v.  Wittenoom,  4  Term  B. 
790,  793. 

VOLUNTABT  APPEABANOB. 

A  voluntary  appearance  of  a  defendant  Is 
equivalent  to  service  of  summons  on  him  per- 
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Bonally.  Ck>inp.  Lawi,  §  9404;  Ayen,  Weatli- 
erwaz  &  Beld  Co.  y.  Snndtack,  58  N.  W.  4» 
6,  5  S.  D.  31. 

A  voluntary  appearance  of  a  party  to  a 
suit  is  a  waiver  of  formal  notice.  Belt  v. 
Blackburn,  28  Md.  242.  Where  defendant 
was  notified  by  an  officer  that  the  latter  had 
a  summons  for  him,  and  he  and  his  wife  re- 
ferred the  officer  to  his  attorney,  who  In- 
dorsed the  summons,  over  his  signature,  "Bn- 
tet  my  appearance  for  defendants,"  there 
was  a  voluntary  appearance,  constituting  a 
waiver  of  formal  service.  Harrison  v.  Mor- 
ton,  40  Atl.  887,  888»  87  Md.  67L 

VOIiinfTABT  ASSIONEB. 

A  voluntary  assignee  is  a  mere  repre- 
sentative of  the  debtor,  enjoying  his  rights 
only,  and  no  others,  and  Is  bound  where  he 
would  be  bound.  He  Is  not  the  representa- 
tive of  the  creditors,  and  Is  not  clothed  with 
their  power.  He  Is  but  a  volunteer,  and  not 
a  bona  fide  purchaser  for  value.  He  Is,  in 
short,  but  the  hand  of  the  assignor  In  the 
distribution  of  his  estate  among  his  credit- 
ors.   Mills  V.  Bitter,  47  Atl.  104,  197  Pa.  858. 

VOLUlfTABT  ASSIGHMENT. 

A  voluntary  assignment  "Is  a  transfer, 
without  compulsion  of  the  law,  by  a  debtor 
of  his  property  to  an  assignee  in  trust  to 
apply  the  same,  or  the  proceeds  thereof,  to 
the  payment  of  his  debts,  and  to  return  the 
surplus.  If  any,  to  the  debtor."  Farwell  v. 
Nilsson,  24  N.  B.  74,  75,  188  III.  45  (cited  in 
Same  v.  Ck>hen,  28  N.  B.  85,  87,  138  111.  218, 
18  L.  B.  A.  281);  Ingram  v.  Osbum,  70  Wis. 
184,  195  (citing  Burrlll,  Assignm.). 

A  voluntary  assignment  Is  a  transfer 
voluntarily  made,  without  any  compulsion  of 
law,  by  a  debtor  of  all  or  a  part  of  his  prop- 
erty to  an  assignee,  as  trustee  to  apply  the 
property,  or  its  proceeds,  to  the  payment  of 
a  part  or  all  of  the  assignor's  debts,  and  to 
return  the  surplus,  if  there  be  any,  to  the 
debtor.  Wilcox  v.  Jackson,  4  Pac.  966,  978,  7 
Colo.  521;  Weber  v.  Mick,  28  N.  B.  646.  649, 
181  III.  520. 

Voluntary  assignments  ''have  always 
been  understood  to  be  Instruments  volunta- 
rily executed  by  a  failing  debtor,  by  which 
he  assigns  to  some  third  person,  as  assignee 
or  trustee,  the  whole,  or  sometimes  the  bulk, 
of  his  property,  to  be  by  said  trustee  distrib- 
uted among  the  assignor's  creditors  in  satis- 
faction of  their  demands."  Weber  v.  Mick, 
28  N.  B.  646,  649,  181  Bl.  520. 

A  voluntary  assignment  Is  one  which  is 
made  by  the  assignor  of  his  own  will,  with- 
out legal  compulsion,  as  distinguished  from 
an  assignment  made  in  obedience  to  a  law 
which  compelled  the  assignor  to  make  it 


Welder  v.  Maddox,  1  S.  W.  168,  170,  66  Tex. 
372,  59  Am.  Bep.  617. 

The  term  **voluntary,"  as  applied  to  vol- 
untary assignments,  means  voluntary  as  op- 
posed to  compulsory.  It  Is  applied  to  assign- 
ments to  distinguish  them  from  such  as  are 
made  by  the  compulsion  of  the  law,  as  under 
statutes  of  bankruptcy  and  Insolvency,  or  by 
order  of  some  competent  court  Manny  v. 
Logan,  27  Mo.  528,  630;  Weber  v.  Mick,  23 
N.  B.  646,  649,  131  III.  520. 

By  the  term  '^voluntary  assignment"  is 
meant  a  conveyance  of  some  or  all  of  a  debt- 
or's property  in  trust  for  the  purpose  of  being 
disposed  of  by  the  trustee  to  raise  a  fund  to 
pay  debts,  as  distinguished  from  a  sale  to  a 
creditor  in  payment  of  his  claim,  or  from  a 
pledge  or  hypothecation  as  a  security  In  the 
nature  of  a  mortgage.  Wood  v.  Adler-Gold- 
man  Oommlsslon  (>>.,  69  Ark.  270,  275,  27  S. 
W.  490,  491. 

A  voluntary  assignment  and  conveyance 
of  property  by  a  debtor  for  the  benefit  of  all 
his  creditors,  to  an  assignee,  Is  not  a  judi- 
cial sale,  and  will  not  entitle  the  wife  of 
the  debtor  to  have  partition.  Willson  v. 
Miller.  66  N.  E.  757,  759,  80  Ind.  App.  586 
(citing  Hall  v.  Harrell,  92  Ind.  408). 

"A  voluntary  assignment  for  the  benefit 
of  creditors  Implies  a  trust,  and  contemplates 
the  Intervention  of  a  trustee.  Assignments 
directly  to  creditors,  and  not  upon  trust,  are 
not  voluntary  assignments  for  the  benefit  of 
creditors."  Weber  v.  Mick,  23  N.  B.  646,  649, 
131  111.  520  (quoting  Burrlll,  Assignm.  8§  2,  8). 

''Volutitary  assignment,"  as  used  in  Act  , 
March,  1797,  8  65,  regulating  the  collection 
of  duties  on  Imports  and  tonnage,  means  an 
assignment;  in  trust,  of  all  the  debtor's  prop- 
erty to  pay  debts,  as  distinguished  from  a 
mere  sale  of  the  property  to  a  creditor  in 
payment  of  his  debts,  or  the  mere  pledge  or 
hypothecation  of  property  to  a  particular 
creditor,  as  a  mere  security  in  the  nature  of 
a  mortgage.  Dias  v.  Bouchaud  (N.  Y.)  10 
Paige,  445,  461. 

An  assignment  under  a  decree  of  court, 
or  the  passing  of  the  legal  title  by  such  de- 
cree, is  not  a  voluntary  assignment  Burke 
V.  Davis  (U.  S.)  63  Fed.  456,  459. 

A  provision  in  a  lease  that  '*the  lessee 
shall  not  assign  this  lease,  or  let  or  underlet 
«ald  premises,  or  any  part  thereof,  without 
the  consent  of  the  lessor,"  is  violated  by  a 
voluntary  asisignment  by  the  lessee  for  the 
benefit  of  creditors.  Medlnah  Temple  Ck>.  v. 
Currey,  44  N.  E.  839,  840,  162  111.  441,  53  Am. 
St  Rep.  320. 

A  voluntary  assignment  is  a  general  dis- 
position by  an  insolvent  debtor  of  all  his 
property  and  effects  to  all  or  a  part  of  his 
creditors,  whereby  he  abandons  his  business. 
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or  put!  himself  in  such  a  poaition  that  it  Is 
impossible  for  him  to  continue  It  Sand- 
wich Mfg.  Co.  y.  Max,  68  N.  W.  H  16^  5  & 
D.  125,  24  L.  B.  A.  524. 

Act  Gong.  March  2,  1799,  §  65,  pro- 
vided that  in  all  cases  of  insolvency  the 
debt  due  to  the  United  States  should  first 
be  satisfied,  and  that  the  cases  of  insolven- 
cy should  extend  to  cases  in  which  a  debtor, 
not  having  sufficient  property  to  pay  all  his 
or  her  debts,  should  make  a  voluntary  as- 
signment thereof  for  the  benefit  of  his  cred- 
itors. Held,  that  where  an  assignment  of 
part  of  the  property  was  made  to  one  per- 
son, and  in  81  days  the  balance  of  the  prop- 
erty was  assigned  to  another,  the  claims  of 
the  United  States  were  entitled  to  preference 
as  to  all  the  property,  the  two  assignments 
being  considered  as  one  voluntary  assign- 
ment for  the  benefit  of  his  creditors.  Down- 
ing V.  Kintzing  (Pa.)  2  Serg.  &  R.  826,  83& 

VOLUHTABT  BAITXBUPTOT. 

The  Supreme  Court,  in  Metsker  v.  Bone- 
brake,  108  U.  S.  66,  71,  2  Sup.  Ct  351,  353, 
27  L.  Ed.  664,  said:  "It  is  not  a  voluntary 
bankruptcy  if  the  man  is  forced  into  it  as 
against  his  will  by  his  partner,  any  more 
than  by  any  one  else.  A  proceeding  brought 
by  a  part  of  the  members  of  a  firm  is,  in  its 
initiation,  a  voluntary  one,  and  will  remain 
so  in  its  entirety,  if  upon  notice  the  other 
member  or  members  of  a  firm  actively  Join 
with  the  petitioners,  or  by  acquiescence  eotk- 
sent  to  the  adjudication  of  the  partnership; 
but  if  the  nonpetitionlDg  member  refuses  to 
Join  the  proceedings,  and  contests  the  adju- 
dication, then  the  proceeding  becomes,  as 
to  him,  an  involuntary  one."  In  re  Murray 
(U.  S.)  96  Fed.  600,  602. 

VOLXTNTARY  OONFiSSSIOir. 

A  voluntary  confession  is  one  whicb 
springs  from  the  spontaneous  suggestion  of 
the  party's  own  mind,  free  from  the  infiu- 
ence  of  any  extraneous  disturbing  cause. 
State  V.  Clifford,  63  N.  W.  299,  800,  86  Iowa, 
550,  41  Am.  St  Rep.  518  (citing  People  v. 
McMahon,  16  N.  Y.  384,  385);  Phillips  r. 
People  (N.  T.)  57  Barb.  353,  363;  People  v. 
Chapleau,  121  N.  Y.  266,  273,  24  N.  B.  469, 
471. 

A  confession,  especially  an  affirmative 
one,  appearing  to  have  been  made  with  no 
expectation  of  its  bringing  good  or  averting 
evil,  is  termed  "voluntary";  the  real  ques- 
tion being  in  every  case  whether  or  not  the 
confessing  mind  was  influenced  in  a  way  to 
create  doubt  of  the  truth  of  the  confession. 
Gallaher  v.  State,  50  S.  W.  388,  895,  40  Tex. 
Cr.  R.  296;  Grlmsinger  y.  State,  69  S.  W. 
583,  593,  44  Tex.  Cr.  B.  1. 

A  "voluntary  confeeslou**  means  one  not 
extorted  by  threats  or  violence,  nor  obtained 


by  any  direct  or  implied  promise.    Boesol  t. 
State,  41  Aa  406, 412,  62  N.  J.  Law,  216. 

A  confession  is  deemed  to  be  voluntary 
if  it  is  shown  to  have  been  made  after  the 
complete  removal  of  the  impression  produced 
by  an  inducement,  threat,  or  promise  which 
would  otherwise  render  it  Involuntary.  Peo- 
ple V.  Kurtz  (N.  Y.)  42  Hun,  835^  848  (dtlng 
Steph.  Dig.  Bv.  art  22|. 

A  confession  is  not  voluntary  if  caused 
by  an  inducement  or  threat  or  promise,  pro- 
ceeding from  any  person  in  authority,  having 
reference  to  the  charge  against  accused. 
State  V.  Alexander,  83  South.  600,  601,  109 
La.  667  (citing  Begina  v.  Boswell,  Car.  &  M. 
584;  Beckham  t.  State,  14  South.  869,  100 
Ala.  15;  Commonwealth  r.  Myers»  160  Massi 
530,  86  N.  B.  481). 

A  voluntary  confession  is  one  made  by  a 
person  accused  of  crime,  of  his  own  free 
will,  not  influenced  by  fear  or  promises. 
Prima  facie  all  confessions  are  voluntary, 
and  it  Is  for  the  party  objecting  to  their  ad- 
mission as  evidence  to  show  that  they  were 
uttered  under  such  pressure  of  hope  or  fear 
as  to  raise  a  doubt  of  their  accuracy.  It  is 
undoubtedly  the  duty  of  a  court  to  guard 
carefully  the  rights  of  a  defendant  in  this 
respect  and  more  especially  so  when  the  per- 
son is  in  the  custody  of  the  law,  and  the 
hopes  or  fears  are  supposed  to  be  raised  by 
an  officer  of  the  law.  The  fact  tiiat  a  de- 
fendant may  think  that  it  will  be  better  for 
him  if  he  confesses,  or  worse  for  him  if  he 
does  not  confess,  is  Immaterial  if  that  con- 
dition is  brought  about  by  his  own  inde- 
pendent reasoning.  It  is  when  that  state  oi 
mind  is  induced  by  promises  or  threats  or 
other  inducement  from  without  that  the 
confession  is  to  be  rejected.  Commonwealth 
V.  Sego,  125  Mass.  210,  213. 

A  voluntary  confession  is  one  not  in- 
duced or  obtained  under  the  influence  of 
hope  or  fear.  Bush  v.  State,  38  South.  878, 
879,  186  Ala.  86. 

A  voluntary  confession  is  one  not  ex- 
torted by  threats,  or  obtained  by  any  direct 
or  implied  promise  relating  to  some  benefit 
to  be  derived  by  the  prisouer  in  the  criminal 
prosecution.  Bullodc  t.  State,  47  Atl.  62,  64, 
65  N.  J.  Law,  657,  86  Am.  St  Bep.  66a 

A  voluntary  confession  is  one  made  with- 
out the  influence  of  hope  or  fear,  or  for  the 
purpose  of  gaining  any  benefit  or  avoiding 
any  harm  connected  with  the  criminal 
charge.  It  is  the  hope  of  escape  from  tem- 
poral punishment  which  excludes,  and  the 
hope  must  be  derived  from  the  inducements. 
The  evidence  is  rejected  because  the  induce- 
ments may  have  led  to  a  false  statement  and 
the  confession  is  not  entitled  to  credit  and 
not  because  the  public  faith  is  pledged  by 
means  of  the  promise.    Colbum  v.  Town  of 
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Groton,  28  AtL  95,  06  N.  H.  151,  22  L.  B.  A. 
763w 

The  word  '•voluntapy,"  in  regard  to  an 
admission  of  one  accused  of  crime,  as  con- 
trasted with  "compulsory,"  is  used  with  a 
teclmical  meaning  indicating  certain  anr- 
rounding  circumstances.  The  question  is, 
shall  the  evidence  be  excluded  because  the 
conditions  make  the  admission  too  unrelia- 
ble to  go  to  the  jury?  And  so  where  the  ad- 
mission was  made  in  the  presence  of  the 
sheriif  after  the  accused  had  been  duly 
warned,  but  it  was  contended  that  the  ad- 
mission was  induced  by  promises  of  a  de- 
tective who  had  before  had  the  prisoner  in 
charge,  It  did  not  follow,  as  a  matter  of  law, 
that  the  subsequent  admission  was  caused 
bj  the  prior  inducement  It  was  a  question 
of  fact,  and,  there  not  appearing  a  clear  and 
manifest  error  in  the  judge's  determination 
that  the  admission  was  voluntary,  it  was 
held  to  be  properly  admitted.  State  r.  Wil- 
lis, 41  Atl.  820,  824,  71  Conn.  28a. 

VOLUlfTABT  OOHTRXBimOH. 

Ck)ntributions  made  by  the  fellows  (x 
members  of  a  society  under  an  obligation  to 
pay  the  amount,  which  obligation  continues 
so  long  as  they  remain  fellows  or  members, 
are  nevertheless  voluntary  where  the  en- 
gagements were  originally  entered  into  vol- 
untarily. Linnean  Soc  of  London  v.  Church 
Wardens  of  St  Anne,  26  Eng.  Law  &  Eq. 
212,  217;  Church  Wardens,  etc.,  of  St  Anne 
T.  Linnean  Soc.,  8  El.  &  Bl.  793,  885. 

A  society  organised  for  the  promotion  of 
literature  and  the  arts  was  supported  by  vol- 
untary contributions,  so-  as  to  entitle  it  to 
the  benefit  of  St  6  &  7  Vict,  c.  36,  §  1, 
though  strangers  were  admitted  to  the  ezhi- 
bltlcm  of  paintings  only  on  paying  a  small 
fee  at  the  door;  the  money  thus  received 
being  applied  to  the  purposes  of  the  society. 
Regina  v.  Overseers  of  Manchester,  16  Adol. 
it  EL  450,  460. 

VOLtrNTABT  OOlTinSTANOS. 

**A  voluntary  conveyance  is  a  convey- 
ance without  any  valuable  consideration. 
The  adequacy  of  the  consideration  does  not 
enter  into  the  question.  The  character  of 
purchase  as  voluntary  is  determined  by  the 
fact  whether  anything  valuable  passes  be- 
tween the  grantor  and  grantee  as  a  consider- 
ation for  the  transfer.  If  there  Is  a  valua- 
ble consideration,  no  matter  how  trivial  or 
Inadequate,  the  conveyance  is  not  voluntary." 
Gentry  v.  Field,  45  S.  W.  286,  287,  143  Mo. 
899  (quoting  Bump,  Fraud.  Conv.  [3d  Ed.] 
267) ;  Martin  v.  White,  42  S.  E.  279,  280,  115 
Oa.  86a 

A  voluntary  conveyance  is  one  made 
without  any  substantial  consideration.  Trum- 
bull T.  Hewitt,  62  Conn.  448,  451,  26  Atl.  350. 


The  Supreme  Court  of  Errors  of  Con- 
necticut defines  a  voluntary  conveyance  to 
be  one  that  is  wholly  without  a  valuable  con- 
sideration. Washband  v.  Washband,  27 
Conn.  424.  Hence  a  conveyance  which  ex- 
presses as  a  consideration  love  and  affection 
and  a  small  sum  of  money  is  not,  upon  its 
face,  voluntary.  It  depends  upon  the  inten- 
tion of  the  parties,  and  thus  is  to  be  ascer- 
tained by  an  inquiry  into  all  the  facts  and 
circumstances  which  will  throw  light  upon  a 
question  as  to  whether  the  deed  was  execut- 
ed as  the  consummation  of  a  sale  or  as  the 
evidence  of  a  gift  Martin  v.  White,  42  S. 
E.  279,  280,  115  Ga.  866. 

To  bring  a  conveyance  within  the  cate- 
gory of  a  voluntary  conveyance  there  must 
be  a  total  want  of  any  substantial  consider- 
ation. Nevertheless  a  conveyance  made  on 
a  good  consideration  only  Is  a  voluntary  con- 
veyance. Knight  V.  Kidder  (Me.)  1  Atl.  142, 
150  (citing  8  Washb.  Real  Prop.  [3d  Ed.]  320). 

VOLUNTABT  HEED. 

A  voluntary  deed  Is  one  made  without 
any  consideration,  and  such  a  deed  is  pre- 
sumed to  be  fraudulent  as  against  existing 
creditors.  Kimball  v.  Fenner,  12  N.  H.  248, 
250. 

VOLUNTABY  DEPOSIT. 

A  voluntary  deposit  is  made  by  one  giv- 
ing to  another,  with  his  consent,  the  posses- 
sion of  personal  property  to  keep  fpr  the 
benefit  of  the  former,  or  of  a  third  party. 
The  person  giving  is  called  the  '^depositor/* 
and  the  person  receiving,  the  "depositary." 
Rev.  St  Okl.  1903,  §  2825;  Rev.  Codes  N.  D. 
1809,  I  4001;  dr.  Code  8.  D.  1903,  §  1353. 

The  voluntary  deposit  takes  place  by  the 
mutual  consent  of  the  person  making  the  de- 
posit and  the  person  receiving  it  Civ.  Code 
La.  1900,  art  2932. 

VOLUNTABY  DESTBUOTIOK. 

In  an  action  on  a  life  insurance  policy 
which  provided  that  the  company  should  not 
be  liable  in  case  of  "self-destruction  of  the 
person,  whether  voluntary  or  involuntary," 
the  insured  having  come  to  his  death  by  rea- 
son of  an  overdose  of  laudanum,  taken  osten- 
sibly to  relieve  pain,  the  court  said:  "The 
words  'voluntary'  and  'involuntary'  must  be 
regarded  as  being  used  in  the  policy  in  a 
sense  somewhat  analogous  to  that  in  which 
they  are  employed  in  the  criminal  law. 
They  do  not  include  cases  of  death  by  acci- 
dent or  misadventure,  but  they  must  be  held 
to  include  all  cases  where  death  results  im- 
mediately and  proximately  from  the  culpable 
negligence  of  the  insured.  Doubtless,  also, 
if  this  should  ensue  by  the  performance  of 
the  insured  of  an  unlawful  or  criminal  act. 
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It  would  be  a  case  of  voluntary  self-destruc- 
tion, within  the  meaning  of  the  policy." 
The  trial  court  having  limited  the  efFect  of 
this  condition  of  the  policy  to  cases  of  gross 
negligence  instead  of  culpable  negligence, 
such  limitation  was  held  to  be  erroneous. 
Mutual  Life  Ins.  Ca  v.  Laurence,  8  IlL  App. 
(8  Bradw.)  488,  492. 

VOLUNTARY  DISOONTINUANOS. 

"A  discontinuance  is  voluntary  when  the 
plaintiff  withdraws  his  suit"  Hunt  r.  Grif- 
fin, 49  Miss.  742,  74& 


VOLUNTABT  ESOAPS. 

A  voluntary  escape  is  where  an  officer 
having  the  custody  of  a  prisoner,  charged 
with  or  guilty  of  an  offense,  knowingly  gives 
him  his  liberty  with  intent  to  save  him  from 
his  trial  or  execution  of  hts  sentence.  Por> 
ter  V.  State,  30  S.  W.  791,  792,  84  Tex.  Cr.  E. 
364  (citing  4  Bl.  Gomm.). 

A  "voluntary  escape*'  is  defined  to  be 
when  a  person,  having  a  felon  lawfully  in 
his  custody,  voluntarily  permits  him  to  es- 
cape from  it,  or  to  go  at  large.  This  is  fel- 
ony in  case  the  prisoner  be  imprisoned  for 
felony,  and  treason  in  case  the  person  be  im- 
prisoned for  treason,  etc  But  a  person  vol- 
untarily permitting  such  escape  is  not  to  be 
tried  until  the  principal  offender  escaping  is 
convicted.  Martin  v.  State,  32  Ark.  124,  126 
(citing  1  Hale,  P.  C,  590, 


In  an  action  under  a  statute  which  gives 
debt  against  a  sheriff  who  shall  willfully  or 
negligently  suffer  a  debtor  taken  in  execu- 
tion to  escape,  the  court  said:  **There  are, 
at  the  common  law,  two  kinds  of  escape — ^tbe 
one,  willful,  or  voluntary,  as  it  is  oftener 
called;  the  other,  negligent  Whether  be- 
fore or  after  the  judgment,  the  common  law 
gave  an  action  on  the  case  for  an  escape  of 
either  kind-  The  difference,  and  the  only 
difference,  bet\^'een  the  consequences  of  vol- 
untary and  negligent  escapes  of  a  debtor  in 
execution,  was  that  in  the  former  case  the 
sheriff  could  not  retake  the  party,  whereas 
in  the  latter  he  might ;  and  if  he  did  so  upon 
fresh  pursuit,  and  subsequently  kept  the 
party  in  safe  custody,  the  recaption  formed  a 
defense  to  an  action  afterwards  brought. 
The  same  rule  applies  under  the  statute. 
Nothing  could  purge  a  voluntary  escape, 
when  prosecuted  in  either  the  common  law 
or  under  the  statute,  and,  in  both,  recaption 
before  action  brought  for  a  negligent  escape 
was  a  bar.  An  escape  is  voluntary  when  it 
is  by  the  consent  or  default  of  the  officer. 
AH  other  escapes  are  negligent"  Adams  v. 
Turrentlne,  30  N.  O.  147,  151,  152. 

If  a  jailer  allows  a  prisoner  committed 
on  final  process  to  go  at  large,  or  if  he  takes 
him  from  the  jail  into  a  part  of  the  same 


building  occupied  by  the  jailer  and  his  fam- 
ily, and  allows  him  to  take  his  meals  there, 
it  will  be  a  voluntary  escape,  after  which 
the  jailer  has  no  right  to  retake  or  recap- 
ture him.  Riley  v.  Whittiker,  49  N.  H.  145, 
149,  6  Am.  Rep.  474. 

An  escape  is  not  voluntary  unless  it  be 
with  the  consent  or  by  the  default  of  the 
sheriff.  Therefore,  where  by  statute  a  sher- 
iff was  obliged  to  give  the  prisoner  the  liber- 
ties of  the  prison  on  sufficient  bail  being  fur- 
nished, and  had  no  right  to  restrain  the  pris- 
oner should  he  see  him  at  large,  the  fact 
that  the  prisoner  went  beyond  the  liberties 
of  the  prison,  and  was  seen  by  the  sheriff, 
who  made  no  effort  to  restrain  him,  would 
not  constitute  a  voluntary  escape.  Tillman 
V.  Lansing  (N.  Y.)  4  Johns.  45,  4a 

VOLUNTABT  EXPOSUBS. 

The  word  •'voluntary,"  as  used  in  an  ac- 
cident policy  providing  that  the  insurer  shall 
not  be  liable  for  injuries  occasioned  by  vol- 
untary exposure  to  unnecessary  danger, 
would,  if  literally  interpreted,  embrace  every 
exposure  of  the  insured  not  actually  required 
by  the  circumstances  of  his  situation,  or  en- 
forced by  the  superior  will  of  others,  as  well 
as  every  danger  attending  such  exposure  that 
might  have  been  avoided  by  the  exercise  of 
cai'e  and  diligence  upon  his  part;  but  the 
word  should  properly  be  construed  as  refer- 
ring only  to  dangers  of  a  real,  substantia] 
character,  which  the  insured  recognized,  but 
to  which  he  nevertheless  purposely  and  con- 
scientiously exposed  himself,  intending  at 
the  time  to  assume  all  the  risks  of  the  situa- 
tion. The  latter  interpretation  is  most  fa- 
vorable to  the  insured,  and  hence  within  the 
usual  rule  that  an  insurance  policy  should  be 
construed  so  as  to  favor  the  insured,  while 
at  the  same  time  such  interpretation  does  no 
violence  to  the  words  used,  one  of  the  ac- 
cepted meanings  of  voluntary  being  "done  by 
design  or  intention";  "proposed";  '•intend- 
ed." Campbell  v.  Fidelity  &  Casualty  Co. 
of  New  York,  60  S.  W.  492.  495,  109  Ky.  661; 
Travelers'  Ins.  Co.  v.  Randolph  (U.  S.)  78 
Fed.  754,  762,  24  C.  C.  A.  305;  United  States 
Mut  Ace.  Ass'n  v.  Hubbell,  47  N.  B.  544, 
546,  56  Ohio  St  516,  40  L.  R.  A.  453;  Leh- 
man V.  Great  Eastern  Casualty  &  Indemnity 
Co.,  39  N.  Y.  Supp.  912,  916,  7  App.  Div.  424 
(citing  Miller  v.  American  Mut  Aca  Ins.  Co., 
92  Tenn.  [8  Pickle]  167,  21  S.  W.  89,  20  L.  R, 
A.  765;  Keene  v.  New  England  Mut  Aca 
Ass'n,  161  Mass.  149,  36  N.  B.  891 ;  Williams 
V.  United  States  Mut  Ace.  Ass'n,  82  Hun, 
269,  31  N.  Y.  Supp.  343;  Id..  133  N.  Y.  867, 
81  N.  B.  222). 

A  "voluntaiT  exposure  to  unnecessary 
danger,**  within  the  meaning  of  an  accident 
policy  avoiding  the  policy  if  the  insured 
should  be  guilty  of  a  voluntary  exposure  of 
unnecessary  danger,  implies  a  conscious,  on- 
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IntentioiDal  exposure;  something  which  one 
is  consciously  willing  to  take  the  risk  of. 
G(HnmerclaI  Travelers'  Mnt  Ace.  Ass'n  v. 
Springsteen,  55  N.  B.  973,  978,  23  Ind.  App. 
657;  Fidelity  &  Casualty  Go.  ▼.  Ohambers, 
24  S.  E.  896,  898,  93  Va.  138,  40  li.  B.  A.  432; 
Keene  y.  New  England  Mut  Aca  Asa'n,  86 
N.  B.  891,  892,  161  Mass.  149. 

"Voluntary  exposure,*'  as  used  in  an  ac- 
cident Insurance  policy  conditioned  that  vol- 
untary exposure  to  unnecessary  danger 
should  relieve  the  insurer  from  liability, 
means  an  intentional  exposure;  and,  unless 
the  Insured  intentionally  did  the  act  expos- 
ing him  to  danger,  it  cannot  be  said  that  he 
exposed  himself  to  danger,  within  the  terms 
of  the  policy.  De  Loy  v.  Travelers'  Ins.  Co. 
of  Hartford,  32  AU.  1108,  1109,  171  Pa.  1,  50 
Am.  St  Rep.  787. 

The  expression  "voluntary  exposure  to 
unnecessary  danger,"  in  an  accident  policy 
providing  that  it  does  not  cover  voluntary 
exposure  to  unnecessary  danger,  is  equiva- 
lent to  exempting  the  insurer  from  liability 
where  the  accident  results  from  an  inten- 
tional exposure  of  one^s  self  to  unnecessary 
danger.  If  the  danger  be  concealed  and  un- 
known to  the  party  who  suffers  from  it,  then 
it  cannot  be  said  he  has  voluntarily  exposed 
himself  to  it  To  constitute  such  exposure 
one  must  intentionally  have  done  some  act 
which  reasonable  or  ordinary  prudence 
would  pronounce  dangerous.  Union  Casual- 
ty &  Surety  Co.  v.  Harroll,  40  S.  W.  1080,  98 
Tenn.  691,  60  Am.  St  Bep.  873. 

Where  an  insurance  policy  provides  that 
it  does  not  cover  death  occasioned  by  "ex- 
posure to  unnecessary  danger,'*  such  phrase 
means  an  unnecessary  risk  taken  of  some 
known  danger,  which  must  itself  be  the  ac- 
tual cause  of  death.  Employers'  Liability 
Assur.  Corp.  v.  Anderson,  47  Paa  331,  834,  5 
Kan.  App.  1& 

The  term  "voluntary  exposure  to  unnec- 
essary danger,"  in  a  clause  of  an  accident 
policy,  indicates  a  consciousness  of  danger 
by  the  Insured  to  which  he  voluntarily  ex- 
poses himself,  or  where  the  danger  is  so  ob- 
vious that  one  of  ordinary  intelligence  would 
necessarily  have  apprehended  it  Fidelity  & 
Casualty  Co.  v.  Sittig,  181  111.  Ill,  54  N.  B. 
908»  48  li.  R.  A.  359. 

Under  an  accident  policy  excepting  from 
risks  "voluntary  exposure  to  unnecessary 
danger,"  an  accident  is  not  within  the  ex- 
ception unless  the  insured  was  aware  of  the 
danger  he  incurred,  and  purposely  assumed 
the  risk  thereof.  Ashenfelter  v.  Employers' 
Liability  Assur.  Corp.  (U.  S.)  87  Fed.  682. 
688,  81  a  C.  A.  193. 

An  accident  insurance  policy  providing 
that  it  should  not  extend  to  a  case  of  death 
or  injury  caused  by  ''voluntary  exposure  to 
unnecessary  danger"  means  the  intentional 
doing  of  some  act  which  reasonable  and  ordi- 


nary prudence  would  pronounce  dangerous. 
There  is  a  clear  distinction  between  a  vol- 
untary act  and  a  voluntary  exposure  to  dan- 
ger. Hidden  danger  may  exist,  yet  the  ex- 
posure thereto  without  any  knowledge  of  the 
danger  does  not  constitute  a  voluntary  ex- 
posure to  it  The  approach  to  any  unknown 
and  unexpected  danger  does  not  make  the 
act  a  voluntary  exposure  thereto.  The  re- 
sult of  the  act  does  not  necessarily  determine 
the  motive  which  prompted  the  action.  The 
act  may  be  voluntary,  yet  the  exposure  in- 
voluntary. Burkhard  v.  Travellers'  Ins.  Co., 
102  Pa.  262,  263,  48  Am.  Rep.  205 ;  Equitable 
Aca  Ins.  Co.  v.  Osborn,  9  South.  869,  870,  90 
Ala.  201,  13  L.  R.  A.  267. 

An  act  is  not  "voluntary,"  within  the 
terms  of  an  accident  insurance  policy  except- 
ing loss  from  voluntary  exposure  to  unnec- 
essary danger,  if  it  is  such  as  a  man  of  ordi- 
nary prudence  would  be  induced  to  do  by  the 
circumstances.  Duncan  v.  Preferred  Mut 
Ace.  Ass'n,  13  N.  Y.  Supp.  620,  621,  59  N.  Y. 
Super.  Ct  (27  Jones  &  S.)  145. 

The  term  "voluntary  exposure  to  unnec- 
i  essary  danger,"  as  used  in  a  clause  of  a  pol- 
!  icy  of  accident  Insurance,  means  a  con- 
!  sciousness  of  the  danger  by  Insured,  to  which 
j  be  voluntarily  exposes  himself,  or  that  the 
j  danger  is  so  apparent  that  a  man  of  ordinary 
Intelligence  would,  in  the  circumstances,  nec- 
.  essarlly  have  known  it  Fidelity  &  Casualty 
i  Co.  V.  Sittig,  54  N.  B.  903,  181  111.  Ill,  48  L. 
:  R.  A.  359. 

i  "Voluntary  exposure  to  unnecessary  dan- 
;  ger  and  hazardous  or  perilous  adventure,"  as 
;  used  in  an  accident  Insurance  policy  exempt- 
i  Ing  the  insurer  from  liability  for  death  pro- 
!  duced  from  such  exposure,  means  wanton  or 
!  grossly  imprudent  exposure.  Manufacturers' 
;  Ace.  Indemnity  Co.  v.  Dorgan  (U.  S.)  58  Fed. 
j  945,  952,  7  0.  C.  A.  581,  22  L.  R.  A.  620. 

!  To  show  a  voluntary  exposure  on  the 
I  part  of  deceased,  the  evidence  must  have  dis- 
I  closed  a  design  or  intention  on  his  part  to 
\  expose  his  life  or  a  high  degree  of  negli- 
1  gence;  something  more  than  mere  ordinary 
i  negligence.  Williams  v.  United  States  Mut 
i  Ace.  Ass'n,  31  N.  Y.  Supp.  343,  346,  82  Hun, 
268. 

Where  an  accident  policy  provided  for 
exemption  from  liability  where  the  injury 
arose  from  voluntary  exposure  to  unneces- 
sary danger,  the  unnecessary  danger  must  be 
known  or  obvious,  such  as  prudent  men 
should  know;  and,  where  an  insured  had 
been  kicked  by  a  mule,  the  company  was 
liable  unless  insured  knew  of  the  dangerous 
kicking  qualities  of  the  mule,  or  had  reason- 
able grounds  for  apprehending  such  qualities. 
Carpenter  v.  American  Ace.  Co.,  24  S.  B.  500, 
502,  46  S.  C.  541. 

Where  an  accident  policy  exempts  the 
insurer  from  liability  in  case  of  accident  aris- 
ing from  voluntary  exposure  to  unnecessary 
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danger,  the  Insured  Is  not  to  be  held  to  have 
voluntarily  exposed  himself  to  unnecessary 
danger  unless  he  acted  with  gross  or  wanton 
negligence.  And  hence,  where  the  insured 
was  injured  by  being  tossed  by  a  bull  which 
lie  was  driving  out  of  a  pasture*  the  insurer 
was  not  exempt  from  liability  unless  he  be- 
lieved, or  had  good  reason  to  believe,  that 
there  was  danger  ii^the  attempt  Johnson  v. 
London  Guarantee  &  Accident  Co.,  72  N.  W. 
1115,  1116,  115  Mich.  86,  40  L.  B.  A.  440,  69 
Am.  St.  Rep.  549. 

Where  an  accident  policy  contained  a 
clause  exempting  the  company  from  liability 
from  accident  caused  by  voluntary  exposure 
to  unnecessary  danger,  and  in  an  action  on 
the  policy  there  was  evidence  that  deceased 
brought  on  the  dlfSculty  which  resulted  fa- 
tally, but  there  was  also  evidence  that  he 
did  not  bring  on  the  trouble,  though  there 
was  an  exposure  to  danger,  it  was  not  a  vol- 
untary exposure.  Collins  y.  Fidelity  &  Cas- 
ualty Co.,  63  Mo.  App.  253,  266. 

Insored,  who  was  cashier  in  a  bank,  call- 
ed at  a  sawmill  to  have  some  lumber  cot  for 
a  cabinet  to  be  used  in  the  bank.  While 
standing  near  a  saw  he  stepped  on  a  block 
which  was  concealed  in  the  sawdust  on  the 
floor,  and  instinctively  threw  out  his  arm 
to  recover  himself.  His  hand  came  in  con- 
tact with  the  saw  and  was  cut  off.  Held, 
that  the  insured,  in  entering  the  sawmill, 
was  acting  within  the  scope  of  his  employ- 
ment, and  it  would  not  be  held,  as  a  matter 
of  law,  that  he  voluntarily  exposed  himself 
to  unnecessary  danger,  though  shortly  be- 
fore the  accident  he  had  been  operating  the 
saw  himself.  Hess  v.  Van  Auken,  32  N.  T. 
Supp.  126,  127,  11  Misc.  Rep.  422. 

'Voluntary  exposure  to  unnecessary  dan- 
ger," within  the  meaning  of  such  a  condi- 
tion in  an  accident  insurance  policy,  must 
be  an  act  done  designedly,  and  not  accident- 
ally, and  must  have  been  done  in  obedience 
to  and  regulated  by  the  will  of  the  person 
who  does  it,  and  who  must  have  intentionally 
and  consciously  assumed  the  risk  of  the  ob- 
vious danger.  Where  the  insured,  while 
asleep  on  the  top  of  the  boilers  of  a  steam- 
boat, was  injured  by  steam  escaping  from 
the  safety  valve,  there  was  no  voluntary 
exposnre  to  unnecessary  danger,  within  the 
meaning  of  an  exception  of  the  policy,  unless 
the  insured  was  conscious  of  the  danger  from 
escaping  steam;  it  not  being  sufficient  to  pre- 
clude him  from  recovery  that  he  had  been 
warned  that  it  was  dangerous  to  be  on  top 
of  the  boilers.  Travelers'  Ins.  Co.  v.  Clark, 
69  S.  W.  7,  9,  109  Ky.  350,  95  Am.  St  Rep. 
374. 

Where  a  locomotive  engineer  thought  it 
necessary  to  put  on  the  brakes  of  an  at- 
tached car  in  order  to  check  the  speed  on  a 
descending  grade,  and  there  was  no  brake- 
man  there  to  do  it.  his  attempting  to  pass 


from  the  tender  of  the  engine  to  the  car  for 
that  purpose,  while  the  train  was  moving  at 
the  slow  rate  of  eight  miles  per  hour,  was 
not  a  "willful  exposure  to  unnecessary  dan- 
ger or  peril,"  within  the  meaning  of  the 
term  as  used  in  an  accident  insurance  policy. 
Providence  Life  Ins.  &  Inv.  Ca  t.  Martin, 
32  Md.  310,  314. 

Boardins  moTiats  tnda* 

An  attempt  to  board  a  train  of  cars  run- 
ning eight  or  ten  miles  an  hour,  by  a  young, 
strong,  and  active  man,  with  experience  as 
a  traveling  man  in  boarding  and  alighting 
from  moving  cars,  is  an  exposure  to  *'obvious 
risk  of  injury,"  within  the  meaning  of  an 
accident  insurance  policy  which  excepts  the 
insurer  from  liability  for  injuries  received 
as  a  result  of  voluntary  or  unnecessary  ex- 
posure to  danger  or  to  obvious  risk  of  injury, 
and,  when  made  merely  for  the  purpose  of 
avoiding  the  delay  incident  to  missing  the 
train,  will  prevent  a  recovery  against  the 
insurer  for  injuries  received  in  consequence 
of  such  attempt  Small  v.  Travelers*  Pro- 
tective Ass'n  of  America,  46  &  B.  706»  118 
Ga.  900,  63  L.  R.  A.  610. 

Oleamiiic  gun. 

"Voluntary  exposure  to  unnecessary  dan- 
ger," as  used  in  a  policy  of  insurance  ex- 
empting the  company  from  liability  if  the 
assured  was  injured  by  voluntary  exposure 
to  unnecessary  danger,  was  not  equivalent 
to  ordinary  negligence,  but  would  require 
a  degree  of  consciousness  of  danger  before 
the  exposure  would  be  voluntary.  The  clean- 
ing of  a  loaded  gun  without  knowing  that  it 
was  loaded  would  not  constitute  such  volun- 
tary exposure.  Miller  v.  American  Mut  Ace. 
Ins.  Co.,  21  S.  W.  39,  43»  92  Tenn.  (g  Pickle) 
167,  20  L.  R.  A.  766. 

Orosslns  traok* 

It  is  "voluntary  exposure  to  unnecessary 
danger,"  within  the  prohibition  of  an  acci- 
dent policy,  for  one  to  attempt  to  cross  a 
railroad  track  between  the  cars  of  a  third 
train  standing  on  it,  when  he  saw  that  its 
crew  were  in  their  places,  merely  on  his  own 
assumption  that  he  would  have  time  enough 
before  it  was  started.  Wells  v.  Putnam,  47 
N.  B.  1005,  1006,  169  Mass.  22a 

Insured,  after  waiting  at  a  street  cross- 
ing 10  or  15  minutes  for  a  freight  train  to 
move,  undertook  to  cross  by  climbing  upon 
the  drawheads  of  the  cars,  and  cross  through 
the  train,  and,  while  in  the  act  the  train 
started,  catching  and  crushing  his  foot  In 
holding  that  such  act  constituted  "voluntary 
and  unnecessary  danger,"  within  the  mean- 
ing of  that  clause  in  his  accident  policy, 
which  exempted  the  company  from  liability 
for  any  injury  occasioned  by  voluntary  ex- 
posure to  unnecessary  danger,  the  court  said: 
"These  facts  manifestly  establish  voluntary 
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exposure  to  oimecessary  danger.  Indeed,  It 
would  be  difficult  to  state  a  case  more  clearly 
within  these  terma.  It  is  said  to  be  un- 
doubted law  that  the  act  of  climbing  over 
or  between  stationary  cars  without  looking 
to  see  whether  they  are  attached  to  an  engine 
or  not  is  the  grossest  kind  of  negligence,  and 
such  as  will  in  ordinary  actions  preclude  re- 
covery for  injuries  received  while  making 
the  attempt  Climbing  over  these  drawheada 
and  freight  car  couplings  was  not  a  case  of 
the  plaintiff  going  into  concealed  danger,  as 
in  some  of  the  cases  cited  by  plaintiff's  coun- 
sel, but  was  that  of  taking  a  position  obvl- 
ously  and  necessarily  dangerous.'*  Bean  t. 
Employers'  Liability  Assur.  Corp.,  60  Mo. 
App.  459,  462,  463. 

Grossflac  trestl«. 

Where  a  person  was  Insured  under  an 
accident  Insurance  policy  which  exempted 
the  insurer  from  liability  for  accidents  re- 
sulting from  the  insured's  voluntary  ex- 
posure to  unnecessary  danger,  the  fact  that 
the  insured  crossed  a  railroad  trestle  bridge 
having  a  plank  walk  and  fence  railing  on  one 
side,  much  used  by  the  public,  did  not  show, 
as  a  matter  of  law,  that  he  exposed  himself 
to  unnecessary  danger.  Where,  on  a  dark 
night,  the  insured,  in  his  right  mind,  at- 
tempted to  walk  across  a  railroad  trestle 
where  there  was  no  railing,  and  nothing  to 
walk  on  but  ties  10  inches  apart,  he  volun- 
tarily exposed  himself  to  unnecessary  dan- 
ger. Follis  V.  United  States  Mut  Ace.  Ass'n, 
62  N.  W.  807,  809,  94  Iowa,  4S5,  28  L.  B.  A. 
78,  58  Am.  St  Bep.  40a 

An  accident  policy  contained  a  stipula- 
tion exempting  the  company  from  liability 
for  injuries  occasioned  by  voluntary  exposure 
to  unnecessary  danger,  hazard,  or  perilous 
adventure.  During  a  dark  and  rainy  night 
the  insured,  with  two  packages  In  his  hands 
or  arms,  attempted  by  choice  to  pass  over  a 
trestle  which  he  knew  to  be  dangerous,  other 
ways  being  open  to  him.  Held,  that  there 
was  in  such  conduct  a  voluntary  exposure^ 
etc.,  notwithstanding  that  it  was  his  usual 
way  of  travel,  and  that  he  had  been  going,  as 
had  many  others,  that  way  for  10  years. 
Travelers'  Ins.  Co.  v.  Jones,  80  Ga.  541,  7  S. 
B.  83,  12  Am.  St  Bep.  270. 

IMaoliargliis   r^gnimr   duty   as    switeh- 


Where  an  Insurance  policy  contains  a 
clause  exempting  Insurer  from  liability  in 
case  of  death  from  voluntary  exposure  to 
unnecessary  danger,  such  provision  does  not 
include  a  case  where  one  Is  killed  in  the  dis- 
charge of  his  regular  duty  as  a  railroad 
switchman  while  handling  broken  cars.  Na- 
tional Ben.  Ass'n  T.  Jackson,  2  N.  B.  414,  416, 
114  IlL  588. 

EsoApInc  firom  eftoer* 

Where  the  Insured,  in  order  to  escape  a 
police  officer  at  the  door  of  the  room  where 


he  was,  lowered  himself  from  the  window  by 
a  strip  of  bedticklng,  which  broke,  and  let 
him  fall,  causing  his  death,  it  was  caused  by 
his  own  'Voluntary  exposure  to  unnecessary 
danger,"  within  the  meaning  of  an  accident 
policy  which  did  not  cover  death  or  disability 
resulting  ftt>m  voluntary  exposure  to  unnec- 
essary danger.  Shaffer  r.  Travelers'  Ins. 
Co.  (111.)  22  N.  B.  589. 

Fishias. 

Where  deceased,  who  could  not  swim,  at 
the  time  of  his  death  was  seining  in  a  river 
in  which  there  were  sink  holes,  and  stepped 
Into  one  of  such  holes,  and  was  caught  in 
the  eddy,  he  not  knowing  of  such  danger,  his 
death  does  not  come  within  a  clause  in  an 
accident  policy  exempting  the  company  from 
liability  from  injuries  resulting  from  volun- 
tary exposure  to  unnecessary  danger  or  per- 
ilous venture.  Conboy  v.  Railway  Officials' 
Employ^'  Ace.  Ass'n,  46  N.  B.  863,  865^  17 
Ind.  App.  62,  60  Am.  St  Bep.  154. 

Going  out  on  water  in  a  boat  to  fish  on 
a  dark  night  without  knowledge  that  snags 
are  there,  is  not  an  exposure  to  uimecessary 
danger,  within  a  provision  of  an  accident 
policy  exempting  the  Insurer  from  liability 
for  injuries  from  voluntary  exposure  to  un- 
necessary danger.  Collins  v.  Bankers'  Ace. 
Ins.  Co.,  64  N.  W.  778^  779,  96  Iowa,  216^  59 
Am.  St  Bep.  867. 

Ooins  into  bouse  of  111  fame. 

In  an  action  to  recover  under  an  accident 
policy  conditioned  not  to  extend  to  death 
resulting  from  voluntary  exposure  to  unnec- 
essary danger,  deceased  having  been  shot 
just  after  coming  out  of  a  bawdyhouse,  in  an 
altercation  arising  between  his  companion 
and  a  hack  driver  over  payment  of  fare,  the 
court  said:  "It  cannot  be  said  that  the  shoot- 
ing followed  as  a  natural  consequence  of,  or 
tbat  it  was  the  result  of,  or  that  it  might  rea- 
sonably have  been  expected  to  follow,  going 
into  the  house  of  ill  fame  or  passing  there- 
from out  upon  the  sidewalk  on  the  street  A 
degree  of  consciousness  of  danger  is  neces- 
sary before  there  would  be  that  voluntary 
exposure  to  unnecessary  danger  required  te 
prevent  Indemnity.  The  approach  to  an  un- 
known and  unexpected  danger  does  not  make 
the  act  a  voluntary  exposure  thereto.  The 
result  of  the  act  does  not  necessarily  deter- 
mine the  motive  which  prompted  the  action. 
The  act  may  be  voluntary,  yet  the  exposure 
Involuntary."  Jones  v.  United  States  Mut 
Ace.  Ass'n,  61  N.  W.  485,  490,  92  Iowa,  652. 

Going  on  platform  of  train. 

It  cannot  be  said  that  a  passenger  on  a 
railroad  train,  who  goes  out  on  the  platform 
while  the  train  is  in  motion  because  he  is 
overcome  by  the  heat  of  the  car  or  suffering 
from  nausea,  voluntarily  exposes  himself  to 
unnecessary  danger,  within  the  meaning  of  a 
policy  of  accident  insurance  providing  that 
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the  insurer  should  not  be  liable  for  accidents 
resulting  from  voluntary  exposure  to  unnec- 
essary danger.  Maix  t.  Travelers'  Ins.  Go. 
(U.  8.)  89  Fed.  821. 

Oolnc  on  roof  to  s^t  ptffeoiuk 

One  Injured  while  attempting  to  get 
pigeons  in  the  cupola  of  his  bam  was  not 
guilty  of  voluntary  or  unnecessary  exposure 
to  danger,  within  the  meaning  of  an  accident 
insurance  policy  providing  that  the  policy 
should  not  cover  disability  when  caused  by 
voluntary  or  unnecessary  exposure  to  danger, 
where  the  pigeons  were  to  serve  as  food  for 
himself  and  family.  Matthes  v.  Imperial 
Ace.  Ass'n,  81  N.  W.  484,  485,  110  Iowa,  222. 

Hunting. 

One  who  hunts  for  game  with  a  loaded 
gun,  cannot  be  said  to  have  voluntarily  ex- 
posed himself  to  unnecessary  danger,  within 
the  meaning  of  the  provision  of  an  accident 
insurance  policy  declaring  that  for  injuries 
sustained  by  reason  of  a  voluntary  exposure 
to  unnecessary  danger  there  can  be  no  re- 
covery. Cornwell  v.  Fraternal  Ace.  Ass'n,  69 
N.  W.  191,  192,  6  N.  D.  201,  40  L.  R.  A.  437, 
06  Am.  St  Rep.  601. 

Jvmplns  fjFom  moylng  train* 

Under  an  insurance  policy  providing  that 
it  should  be  void  if  the  accident  occurred 
from  voluntary  or  unnecessary  exposure  to 
danger,  no  recovery  can  be  had  for  the  death 
of  the  assured,  caused  by  his  Jumping  ftom 
a  moving  train  after  it  had  passed  a  station. 
Smith  V.  Preferred  Mut  Ace  Ass'n,  104 
Mich.  634,  62  N.  W.  990. 

SIttlns  down  on  traek. 

An  accident  insurance  policy  stipulated 
that  its  benefits  should  not  extend  to  death 
or  disability  happening,  directly  or  indirectly, 
in  consequence  of  voluntary  exposure  to  un- 
necessary danger.  The  insured  sat  down  on 
a  track  of  a  railroad  in  active  operation, 
and  was  run  over  and  killed.  Held  a  volun- 
tary exposure  to  unnecessary  danger.  Met- 
ropolitan Ace.  Ass'n  V.  Taylor,  71  111.  App. 
132,  135. 

The  death  of  a  man  who  stepped  on  a 
railroad  track  when  an  engine  running  at 
the  rate  of  4  miles  an  hour  was  about  25 
feet  from  him,  and  who  sat  down  upon  the 
track,  so  that  he  was  struck  by  the  engine 
and  killed,  resulted  from  voluntary  exposure 
to  unnecessary  danger,  within  a  clause  of  an 
insurance  policy  preclading  a  recovery  in 
such  a  case.  Williams  v.  United  States  Mut 
Ace  Ass'n,  31  N.  B.  222,  223, 133  N.  Y.  86a 

VOLUlfTABT  XJOEirSE. 

See  "Simple  License." 


VOIiUlfTABT  MAHBXJLUGHTEB. 

Voluntary  manslaughter  is  the  unlawl^ 
and  intentional  killing  of  a  human  being 
without  malice.  Dowdy  v.  State,  23  S.  E. 
827,  828,  96  Ga.  653. 

Voluntary  manslaughter  is  the  unlawful 
killing  of  another  without  malice,  on  sudden 
quarrel  or  in  heat  of  passion.  Common- 
wealth V.  Sayres  (Pa.)  12  Phila.  553,  555; 
Kilpatrick  v.  Commonwealth,  31  Pa.  (7  Ca- 
sey) 198,  201;  United  States  v.  Lewis  (U.  S.) 
Ill  Fed.  630,  633;  Territory  v.  Catton,  16 
Pac.  902,  906,  5  Utah,  451;  State  T.  Lock- 
wood,  24  8.  W.  1015,  1016,  119  Mo.  463. 

Voluntary  manslaughter  is  defined  by 
common  law  writers  as  an  intentional  kill- 
ing in  hot  blood  without  malice.  United 
States  V.  Meagher  (U.  S.)  37  Fed.  875,  881. 

Voluntary  manslaughter  is  the  inten- 
tional taking  of  life  without  malice,  without 
premeditation,  without  deliberation.  State 
V.  Prater,  43  S.  B.  230,  232,  62  W.  Va.  132. 

Judge  GiUett,  in  his  work  on  Criminal 
Law,  p.  404,  in  treating  of  "voluntary  man- 
slaughter," defines  it  as  an  unlawful  inten- 
tional killing  of  a  human  being  without  mal 
ice  and  without  premeditation.  Although 
the  statute  adds  '*upon  a  sudden  heat,**  it 
Is  only  in  the  application  of  the  definition  to 
a  given  case  that  this  element  must  be  made 
use  of.  Hasenf uss  v.  State,  59  N.  B.  463,  465, 
156  Ind.  246. 

Voluntary  manslaughter  is  where  one 
kills  another  in  the  heat  of  blood;  and  this 
usually  arises  from  fighting  or  from  provoca- 
tion. State  V.  Miller  (Del.)  32  Atl.  137, 138, 9 
Houst  564;  State  v.  Lodge  (Del.)  33  Atl.  312, 
314,  9  Houst  542;  State  v.  Trusty  (Del.)  40 
Aa  766,  768, 1  PennewUl,  319;  State  v.  Jones 

(Del.)  47  Aa  1006,  1007,  2  Pennewill.  573. 

« 

Voluntary  manslaughter  Is  the  unlawful 
killing  of  another  without  malice^  on  sudden 
quarrel  or  in  heat  of  passion.  When,  upon 
sudden  quazrel,  two  persons  fight,  and  one 
of  them  kills  the  other,  that  is  voluntary 
manslaughter.  McCann  v.  People  (N.  Y.)  6 
Parker,  Cr.  B.  629,  631  (citing  Whart  Hom- 
icide, p.  45). 

''Voluntary  manslaughter  is  the  unlaw- 
ful killing  of  another,  without  malice,  in  s 
sudden  quarrel  or  in  heat. of  blood.  But  it 
is  not  every  killing  in  the  heat  of  blood  or 
upon  sudden  quarrel  which  is  voluntary 
manslaughter.  In  order  to  be  so  it  must  be 
done  without  malice.  •  •  •  Involuntary 
manslaughter  is  when  one,  in  the  perform- 
ance of  an  unlawful  act,  kills  another  by 
accident*'  Whitehurst  v.  Commonwealth, 
79  Va.  556,  559. 

Voluntary  manslaughter  Is  where  one 
kills  another  in  the  heat  of  blood;  and  this 
usually  arises  from  fighting  or  other  provoca- 
tion.   In  the  former  case,  in  order  to  reduce 
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the  crime  from  murder  to  manslaughter,  It 
must  be  shown  that  the  fighting  was  not  pre- 
concerted, and  that  there  was  not  sufficient 
time  tor  the  passion  to  subside.  State  y. 
Wilson,  11  a  W.  »85,  988,  98  Mo.  440. 

Voluntary  manslaughter  is  the  killing  of 
a  human  being  by  another  person  upon  a 
sudden  heat  or  passion  caused  by  provoca- 
tion apparently  sufficient  to  make  the  pas- 
sion uncontrollable  In  a  reasonable  person. 
Territory  y.  Manton.  19  Pac  387,  888,  8 
Mont  95. 

Voluntary  manslaughter  la  properly  de- 
fined in  an  Instruction  as  the  unlawful  kill- 
ing of  a  human  being  without  malice,  ex- 
press or  implied;  voluntary,  as  done  in  a 
sudden  heat,  as  upon  adequate  provocation 
the  passion  has  been  aroused,  and  the  fatal 
act  is  unlawfully  and  voluntarily  committed 
before  sufficient  time  has  elapsed  to  allow 
the  passion  to  cool  and  for  reason  to  resume 
its  sway.    Stout  v.  State,  90  Ind.  1,  11. 

Voluntary  manslaughter  is  defined  to  be 
the  unlawful  killing  of  a  human  creature 
without  malice,  either  express  or  implied, 
and  without  any  mixture  of  deliberation 
whatever;  and  in  all  cases  of  voluntary  man- 
slaughter there  must  be  some  actual  assault 
upon  the  person  killing,  or  an  attempt  by 
the  person  killed  to  commit  a  serious  per^ 
ional  Injury  on  the  person  killing,  or  other 
equivalent  circumstance  to  justify  the  ex- 
citement of  passion,  and  to  exclude  all  Idea 
of  deliberation  or  malice,  either  express  or 
ImpUed.  Huir  v.  State,  11  S.  BL  618,  619,  85 
Ga.  285. 

Manslaughter  is  the  unlawful  killing  of 
another  without  malice  aforethought  either 
express  or  Implied,  which  may  be  either  vol- 
untary, in  the  heat  of  passion,  and  upon  sud- 
den provocation,  or  Involuntary,  In  the  com- 
mission of  some  unlawful  act  State  v.  Con- 
ley,  39  Me.  78,  87. 

As  reqnirins  intention  to  kill. 

In  order  that  there  may  be  a  conviction 
of  voluntary  manslaughter,  there  must  be 
an  intention  to  kill.  Daly  v.  Stoddard,  66  Ga. 
145,  146. 

Voluntary  manslaughter,  at  common 
law,  was  an  intention  of  killing  In  the  heat 
of  sudden  passion,  caused  by  sufficient  prov- 
ocation. Olds  V.  State  (Fla.)  33  South.  296, 
299. 

Voluntary  manslaughter  is  manslaughter 
•*when  the  act  is  committed  with  a  real  de- 
sign and  purpose  to  kill,  but  through  the  vio- 
lence of  sudden  passion,  occasioned  by  some 
great  provocation,  which,  In  tenderness  for 
the  frailty  of  human  nature,  the  law  consid- 
ers sufficient  to  palliate  the  criminality  of 
the  offense."  Commonwealth  v.  Webster,  59 
Mass.  9  Oush.)  295,  804,  52  Am.  Dec.  711. 


Voluntary  manslaughter  Is  the  causing 
of  the  death  of  another  by  some  unlawful 
act  not  accompanied  by  any  intention  to  take 
life.  Commonwealth  v.  Webster,  59  Mass. 
(5  Cush.)  295^  304,  52  Am.  Dec.  711. 

Voluntary  manslaughter  includes  all  fe- 
lonious homicides  less  heinous  than  murder, 
which  results  directly  from  any  unlawful 
force  aimed  at  or  applied  to  the  party  slain. 
It  is  not  necessary  that  the  perpetrator  shall 
have  willed  the  death  of  the  slain,  but  If 
unlawful  and  intentional  violence  be  di- 
rected against  the  deceased,  the  law  pro- 
nounces the  consummated  act  of  manslaugh- 
ter to  be  voluntary.  Harrington  v.  State,  3 
South.  425,  427,  83  Ala.  9. 

Mnrdev  distingnislied. 

Voluntary  manslaughter  often  so  nearly 
approaches  murder  that  it  is  necessary  to 
distinguish  it  clearly.  The  difference  is  this : 
manslaughter  is  never  attended  by  legal 
malice  or  depravity  of  heart  being  some- 
times a  willful  act,  as  the  term  '"voluntary" 
denotes.  It  is  necessary  that  the  circum- 
stances should  take  away  every  evidence  of 
cool  depravity  of  heart  or  wanton  killing. 
Therefore,  to  reduce  an  intentional  blow, 
stroke,  or  wounding  resulting  In  death  to 
voluntary  manslaughter,  there  must  be  suffi- 
cient cause  of  provocation,  and  a  state  of 
rage  or  passion  without  time  to  cool,  placing 
the  prisoner  beyond  the  control  of  his  rea- 
son, and  suddenly  impelling  him  to  the  deed. 
Commonwealth  v.  Drum,  58  Pa.  (8  P.  P. 
Smith)  9,  17. 

Voluntary  manslaughter  is  an  toten- 
tional  killing  in  hot  blood,  and  differs  from 
murder  in  this :  That  though  the  act  which 
occasions  the  death  be  unlawful  or  likely  to 
be  attended  with  bodily  mischief,  yet  the 
malice  aforethought  which  Is  the  essence 
of  murder  is  presumed  to  be  wanting,  and, 
the  act  being  Imputed  to  the  infirmities  of  hu- 
man nature,  the  punishment  Is  proportion- 
ately lenient  The  provocation  in  the  case 
of  a  killing  In  hot  blood  must  be  such  as  to 
account  for  the  act  by  reason  of  the  Infirm- 
ities of  human  passions  in  men  in  general, 
and  without  attributing  to  the  prisoner  a 
cruel  and  relentless  disposition.  United  States 
V.  King  (U.  S.)  34  Fed.  302,  309. 

VOLUNTABT  KOKSITIT. 

A  nonsuit  is  voluntary  when  the  plain- 
tiff throws  up  his  case  and  consents  to  a 
judgment  for  the  defendant  for  costs.  San- 
doval V.  Rosser,  26  S.  W.  933,  934,  86  Tex. 

682. 

A  voluntary  nonsuit  is  when  a  suit  is 
terminated  by  a  voluntary  action  and  free 
will  of  the  plaintiff,  while  an  Involuntary 
nonsuit  is  when  the  plaintiff,  by  some  ruling 
of  the  court  which  precludes  his  recovery, 
is  compelled  to  take  a  nonsuit     It  is  only 
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proper  to  take  a  nonsuit  where,  at  the  trial, 
the  ruling  of  the  court  la  such  as  to  preclude 
plaintiff  from  recovery.  Willlama  t.  Finks, 
57  8.  W.  732.  735,  156  Mo.  6d7. 

Voluntary  nonsuit  la  where  a  party  sub- 
mits to  the  court  and  says,  "I  have  not  made 
out  a  case,"  and  asks  that  it  be  dismissed. 
Such  a  judgment  is  not  a  Judgment  on  the 
merits.  Hammergen  t.  Schurmeier  (U.  S.) 
3  Fed,  77,  7a 

A  voluntary  nonsuit  is  allowed  by  the 
court  on  the  plaintiff's  own  motion.  The 
plaintiff  submits  to  the  court  that  he  has 
not  made  or  cannot  make  out  a  case,  and 
asks,  in  effect,  that  it  be  dismissed.  A  mo- 
tion by  a  plaintiff  for  a  nonsuit,  under  our 
Oode,  is  a  dismissal.  Wabash  R.  Ck>.  v.  Mc- 
Gormick,  55  N.  B.  251,  252,  23  Ind.  App.  258 
(citing  Bums  v.  Beigelsberger,  70  Ind.  622). 

A  voluntary  nonsuit  is  an  abandonment 
of  his  cause  by  the  plaintiff,  who  allows  a 
judgment  for  costs  to  be  entered  against 
him  by  absenting  himself  or  failing  to  an- 
swer when  called  upon  to  hear  the  verdict 
A  ''nonsuit"  is  the  name  of  a  judgnment 
given  against  the  plaintiff  when  he  is  unable 
to  prove  a  case,  or  when  he  refuses  or  neg- 
lects to  proceed  to  the  trial  of  the  cause  after 
it  has  been  put  at  issue  without  determin- 
ing such  issue.  Deeley  v.  Heints,  62  N.  B. 
158,  159,  109  N.  Y.  129. 

A  voluntary  nonsuit  is  an  abandonment 
of  a  cause  by  the  plaintiff,  and  an  agreement 
that  a  judgment  for  costs  be  entered  against 
him,  but  an  involuntary  nonsuit  is  where  a 
plaintiff,  on  being  called  when  the  case  Is 
before  the  court  for  trial,  neglects  to  appear, 
or  when  he  has  given  no  evidence  upon 
which  the  Jury  could  find  a  verdict  Boyce 
V.  Snow.  88  111.  App.  402,  405. 

A  nopsuit  taken  after  instmctions  have 
been  given  which  preclude  recovery  by  the 
plaintiff  is  not  a  voluntary  nonsuit  Martin 
V.  Fewell,  79  Mo.  401,  409. 

Nonsuits  may  be  classed  under  two  di- 
visions: (1)  Involuntary,  as  when  awarded 
by  the  court  against  the  plaintiff's  objection; 
(2)  voluntary,  when  allowed  by  the  court  on 
plaintiff  s  own  motion.  Washburn  y.  Allen, 
77  Me.  344,  846. 

VOLinfTABT  PAYMENT. 

A  voluntary  payment  means  one  made 
without  compulsion.  Amsden  v.  Danlelson, 
35  Atl.  70,  19  B.  I.  533. 

Voluntary  payments  are  when  one  know- 
ingly pays,  and  intends  to  pay,  an  illegal  or 
unfounded  claim,  with  full  knowledge  of  its 
Illegality  or  groundlessness.  See  New  York 
Life  Ins.  &  Trust  Co.  v.  Manning  (N.  Y.)  3 
Sandf.  Gh.  58;  Bedmond  v.  City  of  New 
York,  125  N.  Y.  632,  26  N.  B.  727.  These 
authorities  show  that  a  voluntary  payment 


is  one  made  with  a  full  knowledge  of  the 
facts;  a  voluntary  payment  of  an  unfounded 
or  illegal  claim.  Davis  v.  Kling,  28  N.  Y. 
Supp.  1026,  1029,  77  Hun,  598. 

•*To  constitute  a  voluntary  payment" 
says  the  court,  in  the  case  of  Scholey  v. 
Mumford,  60  N.  Y.  501,  •*the  party  paying 
must  have  had  the  freedom  of  exercising  his 
will.  When  he  acts  under  species  of  com- 
pulsion, the  payment  is  not  voluntary.**  Bd- 
ward  O.  Jones  Co.  t.  Board  of  Bducation  of 
City  of  Mt  Vernon,  51  N.  Y.  Supp.  950,  953, 
80  App.  Dlv.  429. 

Payment  under  protest  upon  a  threat  of 
suit,  the  parties  knoveing  all  the  circum* 
stances,  is  not  a  payment  under  such  com- 
pulsion as  protects  it  from  the  infirmity  of 
a  voluntary  payment  Bumham  r.  Town  of 
Strafford,  53  Vt  610,  6ia 

Where  a  party  is  induced  to  pay  money 
which  he  is  under  no  legal  duty  to  pay, 
through  legal  proceedings  commenced  or 
threatened,  he  cannot  recover  it  back  If  the 
proceedings  are  bona  fide  and  no  undue  ad- 
vantage is  taken;  and  the  fact  that  it  was 
made  under  protest  does  not  make  the  pay- 
ment voluntary.  Meacham  v.  Town  of  New- 
port, 89  Ati.  631,  632,  70  Vt  67  (citing  Tag- 
gart  y.  Bice.  87  Vt  47). 

Cooley,  Tax'n,  8li,  says:  "When  a 
voluntary  payment  is  spoken  of,  the  qualify- 
ing word  is  not  used  in  its  ordinary  sense; 
and  many  payments  are  held  to  be  volun- 
tary which  are  made  unwillingly,  and  only 
as  a  choice  of  evils  or  of  risks."  Maxwell 
V.  San  Luis  Obispo  County,  12  Pac.  484,  485, 
7tO«i   466. 

-What  constitutes  a  voluntary  payment 
has  been  many  times  discussed  and  variously 
decided,  and  it  is  impossible  to  reconcile  all 
these  decisions.  There  is  a  long  line  of  cases 
in  New  York  where,  in  order  to  carry  out  a 
contract  for  the  sale  of  property,  assessments 
which  subsequently  were  decided  to  have 
been  illegal  have  been  paid;  and  it  has  been 
held  that  a  payment  so  made  was  voluntary, 
and  could  not  have  been  recovered.  Of  this 
class,  Tripler  t.  City  of  New  York,  125  N. 
Y.  617,  26  N.  B.  721,  is  an  instance.  There 
the  plaintiff  paid  an  illegal  assessment  to 
clear  the  premises  therefrom,  in  compliance 
with  the  terms  of  a  sale  from  plaintiff  to  the 
purchaser.  The  court  held  that  the  payment 
was  voluntary.  So,  also,  in  Wood  v.  City  of 
New  York,  25  App.  Dlv.  579,  49  N.  Y.  Supp. 
622.  These  cases,  however,  are  distinguish- 
able from  those  where  money  has  been  paid 
under  a  mistake  of  fact  In  7  Wait  Act.  & 
Def.  p.  402,  the  rule  is  thus  stated:  '*If  a 
party,  with  full  knowledge  of  all  the  facts, 
voluntarily  pays  money  in  satisfaction  of  a 
demand  made  upon  him,  he  cannot  after- 
wards allege  such  a  payment  to  have  been 
unjustly  demanded,  and  recover  back  such 
money."    And  in  Waite  v.  Leggett  (N.  Y.)  8 
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Cow.  195, 18  Am.  Dec.  441,  it  was  said:  "To 
constitute  a  voluntary  payment  It  must  ap- 
pear tbat  the  money  was  paid  with  a  knowl- 
edge of  the  facts  which  showed  no  liability 
to  pay,  and  even  with  knowledge  that  it 
ought  not  to  be  paid.*'  Lesster  y.  City  of 
New  York,  63  N.  Y.  Supp.  934,  937,  83  App. 
Dlv.  350. 

No  payment  Is  a  Toluntary  payment,  so 
as  to  become  an  acknowledgment  by  the 
debtor  of  his  liability  on  the  whole  demand, 
and  an  implied  new  promise  to  pay  the  resi- 
due of  the  debt,  which  was  enforced  by 
means  of  a  proceeding  in  rem,  without  any 
act  on  the  part  of  the  debtor.  Thomas  y. 
Brewer,  7  N.  W.  671,  672,  56  Iowa.  227. 

A  voluntary  payment  implies  that  the 
man  who  makes  it  Intends  to  waive  any  right 
which  he  may  have  to  resist  It  When  he 
gives  notice  by  his  protest  that  he  does  not 
waive  hig  right,  but  intends  to  insist  upon 
It,  such  implication  is  negatived.  Chief  Jus- 
tice Tlndall,  In  Valpy  v.  Manley,  1  Man.  G.  & 
S.  603,  after  quoting  the  dictum  of  Lord  Ken- 
yon,  adds:  "I  am  not  aware  that  there  is 
any  difficulty  or  impropriety  in  laying  it 
down  that  where  money  is  voluntarily  paid, 
with  full  knowledge  of  all  the  circumstances, 
the  party  Intending  to  give  up  his  right,  he 
cannot  afterwards  bring  an  action  for  mon- 
ey had  and  received;  but  that  It  is  otherwise 
where,  at  the  time  of  paying  the  money,  the 
party  gives  notice  that  he  Intends  to  resist 
the  claim,  and  that  he  yields  to  It  merely 
for  the  purpose  of  relieving  himself  from  the 
Inconvenience  of  having  his  goods  sold." 
Rumford  Chemical  Works  v.  Ray,  84  Atl.  814, 
816,  19  R.  L  46a 

Where  one  receives  money  as  a  wrong- 
doer, it  may  In  general  be  recovered  from 
him  in  the  equitable  action  for  money  had 
and  received.  The  defendant  in  such  case 
cannot  complain  that  the  plaintUI  waives 
that  form  of  action  in  which  he  might  recov- 
er more  than  the  value  of  the  goods,  and 
adopts  a  form  in  which  he  can  only  recover 
the  money  which  the  defendant  has  received, 
with  Interest  Wisner  v.  Bulkley  (N.  Y.)  15 
Wend.  321,  823. 

Of  elaim  to  release  aieolimiile's  lien. 

The  term  "voluntary  payment,**  in  the 
A^ile  that  there  cannot  be  a  recovery  of  mon- 
ey voluntarily  paid,  cannot  be  construed  to 
apply  to  a  payment  under  protest  by  a  prop- 
erty owner  to  procure  a  release  of  a  mechan- 
ic's lien  based  on  an  unfounded  claim,  In  or^ 
der  to  clear  the  title  of  record,  so  that  he 
may  consummate  a  loan  upon  the  property 
In  order  to  raise  money  to  pay  an  overdue 
mortgage  and  other  pressing  debts;  the  own- 
er having  no  other  means  of  raising  the  mon- 
ey. Joannln  y.  OgiMe,  52  N.  W.  217,  49 
Minn.  664^  16  L.  R.  A.  876,  32  Am.  St  Rep. 
581. 


Of  eosts  of  Ubels. 

Where  a  vessel  was  libeled,  together 
with  her  cargo,  under  Act  Cong.  March  2, 
1811,  and  the  seizure  was  withdrawn,  and 
the  vessel  and  cargo  liberated  so  far  as  the 
customhouse  was  concerned,  but  they  were 
detained  by  the  marshal,  who  refused  to  de- 
liver them  without  an  order  from  the  district 
court  or  until  the  costs  of  the  libels  were 
paid,  and  the  owners  paid  the  costs  of  the 
district  attorney,  and  the  fees  of  the  clerk 
of  the  court,  who  refused  to  give  an  order 
for  delivery  of  the  property  until  his  fees 
were  paid,  the  payment  of  the  costs  was  not 
a  voluntary  act,  having  been  exacted  by  the 
officer  under  color  of  his  office,  and  the  costs, 
having  been  illegally  exacted,  might  be  re- 
covered back  by  an  action  of  indebitatus  as- 
sumpsit at  common  law.  Clinton  y.  Strong 
(N.  Y.)  9  Johns.  370,  376w 

Of  duty  on  Import. 

Where  a  revenue  collector  insisted  upon 
either  having  the  goods  appraised  at  the 
value  at  the  time  of  shipment,  the  conse- 
quence of  which  would  have  been  an  addition 
of  so  much  to  the  invoice  price  as  to  subject 
the  importer  to  a  penalty,  or  to  allow  the  im- 
porter voluntarily  to  make  the  addition  of 
the  Invoice  price,  and  so  escape  the  penalty, 
and  the  Importer  chose  the  latter  course,  the 
duties  were  not  voluntarily  paid  by  him,  so 
as  to  debar  him  from  bringing  an  action 
against  the  collector  for  the  recovery  of  the 
excess  thus  exacted.  To  make  a  payment 
Involuntary,  It  need  not  be  by  actual  vio- 
lence or  any  physical  duress.  It  suffices  if 
the  payment  is  caused,  on  the  one  part,  by 
an  illegal  demand,  and  made  on  the  other 
part  reluctantly,  and  in  consequence  of  that 
illegality,  and  without  being  able  to  regain 
possession  of  the  property,  except  by  sabmitp 
ting  to  the  payment  Maxwell  v.  Griswold, 
51  U.  8.  (10  How.)  242,  256,  18  L.  Bd.  406. 

Of  ozeontloB* 

A  voluntary  payment  is  one  made  by  a 
debtor  on  his  own  motion  without  any  com- 
pulsory process.  A  payment  on  execution 
does  not  fall  within  the  rule.  Nichols  y. 
Knowles  (U.  8.)  17  Fed.  494. 

Of  fees. 

Where  one  has  a  clear  legal  right  to  in- 
spect public  records,  and  the  official  having 
possession  and  control  thereof  makes  use  of 
his  official  authority,  and,  under  cover  there- 
of, exacts  fees  to  which  he  has  no  legal 
claim,  the  payment  of  such  fees  is  not  a 
voluntary  payment  Townshend  y.  Dyck- 
man  (N.  Y.)  2  B.  D.  Smith,  224,  238. 

Of  f^eiglit  rates. 

Where  a  shipper  pays  the  rates  estab- 
lished in  violation  of  law  by  a  common  car- 
rier, rather  than  forego  his  services,  such 
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payment  is  not  '^yoltmtary,"  In  the  legal  | 
sense,  and  tbe  shipper  may  maintain  his  ac- 
tion for  money  had  and  received  to  recoyer 
back  the  illegal  charge,  for  the  corporation 
and  the  shipper  are  in  no  sense  on  equal 
terms.  Mobile  &  M.  B.  Co.  T.  Steiner,  61 
Ala.  559,  595. 

Of  judgment. 

A  payment  of  a  Judgment  Is  not  a  vol- 
untary payment.  If  such  a  payment  is  vol- 
untary, every  payment  is  voluntary,  unless 
the  property  be  sold  by  the  sheriff.  Brown 
V.  Williams  (N.  Y.)  4  Wend.  360,  368. 

Payment  by  the  Judgment  debtor  to  pre- 
vent the  issuance  of  an  execution  or  the  en- 
forcement of  an  order  of  sale  is  not  a  volun- 
tary or  an  officious  payment.  Wright  ▼. 
Knoxville  Livery  &  Stock  Ck).  (Tenn.)  69  S. 
W.  677,  689. 

Of  Uoenso. 

The  term  "voluntary  payment^  applies 
to  the  payment  of  money  to  procure  a  license 
to  transact  business  as  required  by  municipal 
ordinance,  and  the  money  cannot  be  recov- 
ered as  being  paid  under  compulsion,  even 
if  the  ordinance  requiring  a  license  is  void. 
Mays  V.  City  of  Cincinnati,  1  Ohio  St  268, 
277. 

When  it  appears  that  there  was  no  lia- 
bility to  anything  beyond  civil  and  criminal 
prosecutions  in  case  of  refusal  to  pay  cei^ 
tain  license  taxes,  and  in  such  prosecutions 
the  invalidity  of  the  law  which  authorizes 
the  collection  of  the  taxes  would  have  been 
a  perfect  defense,  a  party  making  payment 
is  not  under  such  duress  or  compulsion  that 
he  can  recover  back  the  money  so  paid  in  an 
action  brought  for  that  purpose,  but  such 
payment  must  be  deemed  to  have  been  volun- 
tarily made.  Maxwell  v.  San  Luis  Obispo 
County,  12  Pac.  484,  485,  71  Cal.  466. 

Of  tax. 

Where  the  interest  on  stock  represent- 
ing a  debt  of  the  city  of  Baltimore  was  pay- 
able at  certain  banks  in  such  city,  and  for 
six  years  the  banks  deducted,  by  direction 
of  the  dty  register,  from  the  July  install- 
ments of  interest,  the  annual  tax  levied  by 
the  state  of  Maryland  for  state  purposes,  and 
remitted  the  balance  to  the  owner  of  the 
stock  in  New  York,  such  owner  knowing  that 
the  tax  was  so  collected,  the  receipt,  without 
objection,  of  the  interest,  less  the  tax  de- 
ducted, constituted  a  voluntary  payment  of 
the  tax  by  such  owner,  so  that  she  could  not 
recover  it  back,  though  the  stock  was  not 
properly  taxable  by  the  state.  City  of  Balti- 
more V.  Hussey,  9  AtL  19,  21,  67  Md.  112. 

A  voluntary  payment  of  a  tax  is  a  pay- 
ment made  under  a  claim  from  the  tax  au- 
thorities that  the  law  compelled  payment 


People  ▼.  Wemple,  86  N.  B.  506,  607, 141  N.  Y. 
471. 

To  constitnte  a  yolontary  payment  of 
taxes,  the  payment  must  be  made  under  cir- 
cumstances not  tantamount  to  legal  com- 
pulsion—either to  release  a  seizure  already 
made  under  a  tax  warrant,  or  to  prevent  one 
which  is  immediately  apprehended.  If  a 
demand  ia  made  by  the  collecting  officer,  ac- 
companied by  a  threat  to  levy  for  sale  in 
case  of  refusal,  or  any  equivalent  expression 
of  intention,  and  a  payment  is  made  under 
protest,  with  notice  that  suit  will  be  insti- 
tuted to  recover  back  the  taxes  thus  paid, 
it  is  sufficient  to  show  that  the  payment 
was  involuntary,  as  being  under  compulsion. 
It  is  not  necessary  to  await  an  actual  seizure. 
Erskine  v.  Van  Arsdale,  82  U.  8.  (15  Wall.) 
75,  21  L.  Ed.  63;  Cachet  v.  McCall,  50  Ala. 
307.  Any  payment  made  by  the  taxpayer  be- 
fore demand  made  by  the  collector,  or  before 
any  threat  or  step  on  his  part  indicating  an 
intention  to  levy  under  the  warrant,  is  vol- 
untary. Ralsler  v.  City  of  Athens,  66  Ala. 
194,  198  (citing  Cooley,  Tax'n,  569,  note  3;  2 
Dill  Mun.  Cor.  751 ;  Union  Bank  ▼.  City  of 
New  York  [N.  Y.j  61  Barb.  159). 

VOLITNTABT  BETUBK. 

Pasch.  Dig.  art  2397,  providing  that,  if 
stolen  property  be  voluntarily  returned  before 
any  prosecution,  the  punishment  shall  be  re- 
duced, means  that  the  return  must  not  be 
induced  by  threats  and  fear  of  prosecution; 
and  where  the  thief  makes  no  effort  to  re- 
turn it  until  he  is  found  in  possession,  and 
then  hastens  to  return  it  to  secure  immuni- 
ty from  punishment,  it  is  not  a  voluntary 
return.  Stephenson  y.  Stat^  4  Tex.  App. 
591,  592. 

Where  a  cow  was  driven  90  miles  from 
its  ranch,  and  the  person  in  whose  possession 
it  was  found  promises,  when  overtaken,  to 
drive  it  back,  and  did  drive  it  back  the  great- 
er part  of  the  way,  where  It  was  turned 
loose,  the  property  will  not  be  deemed  to 
have  been  voluntarily  returned,  within  the 
Code.    Brill  v.  State,  1  Tex.  App.  572. 

The  return  of  stolen  property  may  be 
voluntary,  notwithstanding  it  was  superin- 
duced by  the  fear  of  detection  and  punish- 
ment, as  well  as  the  spirit  of  repentance  and 
restitution,  within  Code,  art.  738,  providing 
that,  if  property  taken  under  such  circum- 
stances as  to  constitute  theft  "be  voluntarily 
returned  within  a  reasonable  time,"  the  pun- 
ishment shall  be  by  fine  not  exceeding  $1,900. 
Allen  V.  State,  12  Tex.  App.  190. 

VOI.UNTABT  SAGBIFIGIL 

Where  property  has  been  displaced  by 
a  storm,  though  valuable  and  capable  of  be- 
ing saved  if  the  storm  abates,  is  from  Its  po- 
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■itlon  an  especial  aource  of  danger  to  the 
yessel,  its  sacrifice  in  order  to  save  the  Teasel 
Is  a  Tolontary  sacrifice,  and  its  loss  the  sub- 
ject of  general  average.  Am.  Ins.  (2d  Ed.) 
906,  says:  "If  the  will  of  a  man  was  in  any 
way,  even  the  least  degree,  contributory  to  the 
loss,  that  is  all  that  Is  required  to  make  it  a 
voluntary  sacrifice.''  It  makes  no  diif erenee 
that  the  pressure  of  circumstances  was  such 
as  to  prevent  that  will  from  being  exerted, 
except  in  one  way.  The  Margarethe  Blanca 
(U.  S.)  12  Fed.  728,  780. 

VOLUITTABT  SBPABATIOH. 

In  construing  a  statute  <tf  Alabama 
which  authorizes  the  court,  if  a  voluntary 
separation  occur  between  husband  and  wife, 
to  permit  either  of  the  parties  to  have  the 
custody  and  control  of  the  children,  the  court 
said:  *lt  is  urged  that  in  the  present  case 
the  separation  was  not  voluntary;  that  the 
appellant  did  not  assent  to  it,  but  the  ap- 
pellee, without  cause,  willfully  abandoned 
him.  The  statute  is  in  terms  limited  to  a 
voluntary  separation,  but  we  do  not  suppose 
each  party  should,  in  words,  express  assent 
to  it.  The  assent  may  be  implied,  as  it  is 
often  implied  In  reference  to  contracts  and 
agreements.  A  husband  may  pursue  towards 
the  wife,  or  the  wife  towards  the  husband,  a 
course  of  conduct  compelling  a '  separation; 
and  it  would  be  idle  to  say  such  was  not  the 
result  anticipated  or  intended.  Continuous 
accusations  against  the  virtue  of  the  wife 
may  be  made,  wounding  her  pride,  chilling 
her  affections,  blighting  her  hopes,  embitter- 
ing every  hour  of  her  life,  until,  if  all  self- 
respect  is  not  crushed,  she  must  abandon 
the  society  of  her  husband,  and  seek  relief 
from  the  tortures  he  inflicts.  It  would  be 
vain  for  him  to  say  that  his  wife's  abandon- 
ment was  voluntary  on  her  part,  and  invol- 
untary as  to  himself.  When  such  a  case  oc- 
curs, it  will  be  a  voluntary  separation,  within 
the  meaning  of  this  statute.  The  wife 
chooses  separation  as  her  only  hope  of  peace, 
and  the  only  mode  of  maintaining  her  self- 
respect  and  reputation,  and  the  husband 
must  intend  and  assent  to  the  natural  con- 
sequences of  his  misconduct**  Anonymous, 
55  Ala.  428,  481. 

VOItUlTTABT  SEBVIGB. 

'^Voluntary  service,"  as  used  in  1  Rev. 
8t  1870,  p.  63,  9  7,  providing  that  the  board 
of  commissioners  may  make  allowances  at 
their  discretion,  but  declaring  it  to  be  their 
duty  to  i^void,  as  much  as  possible,  the  ne- 
cessity for  making  any  allowances  for  vol- 
untary service,  means  services  rendered  with- 
out any  contract  therefor.  Carroll  County  v. 
Richardson,  54  Ind.  153, 156. 

VOL UETART  U3TTJLEMJ3JI T« 

A  deed  will  not  be  regarded  as  a  volun- 
tary settlement  if  there  are  other  drcum- 
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stances  besides  the  retention  of  the  deed  by 
the  grantor  shoillng  that  he  did  not  Intend 
it  to  operate  Immediately,  or  that  he  had  an 
intention  contrary  to  that  appearing  on  the 
face  of  the  deed.  Rodemeier  v.  Brown,  48 
N.  E.  468,  471,  169  111.  847,  61  Am.  St.  Rep. 
176  (citing  Shovers  v.  Warrick,  152  111.  355, 
88  N.  B.  792). 

VOItTOTTABY  8TBAHDIHO. 

Where  a  ship  and  cargo  are  exposed  at 
a  particular  place  to  a  common  peril  of  sink- 
ing and  becoming  submerged  in  deep  water, 
and  the  expense  of  raising  and  saving  them 
in  that  place  would  be  greater  than  if  strand- 
ed in  shoal  water,  and  the  master,  to  save 
them  from  such  increased  expenses,  runs  the 
ship  on  flats  near  by  and  strands  her  in  shoal 
water,  and  thereby  increases  the  peril  to 
the  ship  and  diminishes  the  damages  and 
expenses  of  saving  her  and  her  cargo,  then 
there  is  a  "voluntary  stranding/'  within  the 
meaning  of  the  law  entitling  the  owners  of 
the  vessel  to  recover,  as  general  average, 
their  just  proportion  of  such  damages  and 
expenses.  Fowler  v.  Rathbone,  79  U.  8.  (12 
Wall.)  102,  118,  20  L.  Ed.  281. 

VOI.UHTAAY  SUXOIDB. 

The  term  "voluntary  suicide"  in  a  life 
policy  excepting  the  insurer  from  liability 
for  suicide,  voluntary  or  involuntary,  does 
not  characterize  death  resulting  from  the 
taking  of  poison,  unless  it  is  taken  with 
knowledge  that  it  is  poison.  Edwards  v. 
Travelers'  Life  Ins.  Co.  (U.  S.)  20  Fed.  661^ 
662. 

VOI.UKTART  TRAHSTEB. 

The  words  "voluntary  transfer,"  as  used 
in  speaking  of  a  transfer  by  a  debtor  of  all, 
or  substantially  all,  of  his  property,  subject 
to  the  payment  of  his  debts,  are  expressive 
of  the  true  character  of  the  transfer— that  it 
is  the  act,  and  proceeds  from  the  volition,, 
of  the  debtor.  And  the  expression  "volun- 
tary transfer"  is  not  employed  in  the  sense 
in  which  it  Is  frequently  used— that  of  not 
being  supported  by  a  valuable  consideration. 
Bell  V.  Goetter,  17  South.  709,  711,  106  Ala. 
462. 

VOLTOTTABT  TRUST. 

Gift  distinguished,  see  "Gift** 

A  "voluntary  trust"  Is  an  equitable  gift, 
and,  like  a  gift  inter  vivos,  must  be  com- 
plete. Bath'  Sav.  Inst  v.  Hathom,  33  Atl. 
836,  837,  88  Me.  122,  32  L.  R.  A.  377.  51  Am. 
St  Rep.  382. 

Code,  9  2956,  declares  that  a  voluntary 
trust  is  created  by  any  words  or  acts  of  the 
trustor  Indicating  with  reasonable  certainty 
an  intention  on  the  part  of  the  trustor  to 
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create  a  trust.    McDonald  t.  American  Nat 
Bank,  65  Pac.  896,  911,  25  Mont  456. 

A  voluntary  trust  is  an  obligation  aris- 
ing out  of  a  personal  confidence  reposed  in, 
and  voluntarily  accepted  l?y,  one  for  tlie  ben- 
efit of  another.  Civ.  Code  Cal.  190a,  S  2216; 
Rev.  Codes  N.  D.  1899,  i  4255;  Civ.  Code 
S.  D.  1903,  I  1607;  Civ.  Code  Mont  1895,  S 
295L 

VOLUNTABT  UNIHOORPORATED  AS- 
SOCIATION. 

As  partnership,  see  ''Partnership.** 

VOLUNTABY  VAUBITT. 

By  the  '^voluntary  validity"  of  a  treaty 
is  meant  that  validity  which  a  treaty,  be- 
come voidable  because  of  violations,  after- 
wards continues  to  retain  by  the  silent  voli- 
tion and  acquiescence  of  the  nation.  It  is 
called  "voluntary"  because  it  entirely  de- 
pends on  the  will  of  the  nation  either  to  let 
It  continue  to  operate  or  to  annul  and  extin- 
guish it  To  this  head  such  questions  as 
these  relate;  that  is:  Has  the  treaty  been 
so  violated  as  Justly  to  become  voidable  by 
the  injured  nation?  Is  it  advisable  immedi- 
ately to  declare  it  void?  Would  such  a 
measure  probably  produce  a  war?  Would  it 
be  more  prudent  first  to  remonstrate  and  de- 
mand reparation,  or  te  direct  reprisals?  Are 
we  in  condition  for  war?  Ought  we  at  this 
Juncture  to  risk  it  or  shall  we  pos^one  this 
risk  until  we  can  be  better  prepared  for  it? 
Shall  we  at  this  moment  take  measures,  or 
would  it  be  more  prudent  to  remain  silent 
and  let  the  treaty  go  on  and  continue  to  op- 
erate as  if  nothing  had  happened?  Jones  t. 
Walker  (U.  B.)  18  Fed.  Cas.  1069,  1062. 

VOItUHTABT  WASTE. 

See  ''Commissive  Waste.** 

VOLUHT ART  WITHDRAWAIi. 

'Voluntary  withdrawal,"  as  used  In  a 
law  chartering  a  corporation,  which  provides 
that  membership  may  be  terminated  by 
death,  voluntary  withdrawal,  or  expulsion, 
means  a  withdrawal  entirely  by  the  mem- 
ber's own  free  and  voluntary  act  New 
York  Protective  Ass'n  v.  McGrath,  5  N.  Y. 
Supp.  8^  10. 

TOLmrrABHiT. 

"Voluntarily,"  as  used  in  a  certificate  of 
a  wife's  separate  acknowledgment  of  a  mort- 
gage, reciting  that  she  executed  such  mort- 
gage voluntarily,  is  of  equivalent  import  and 
meaning  with  the  expression  "of  her  own 
free  will  and  accord,"  as  used  in  Code  1876, 
I  2822,  providing  that  a  wife  shall  acknowl- 
edge that  she  signed  any  conveyance  of  land 


of  her  own  free  will  and  accord.  A  volun- 
tery  act  proceeds  from  one^s  own  free  will; 
done  by  choice  or  by  one's  own  accord;  un- 
constrained by  external  interference,  force, 
or  influence;  not  prompted  or  suggested  by 
another.  "Voluntarily"  expresses,  by  the 
use  of  one  word,  all  the  force  and  meaning 
of  the  phrase  "of  her  own  free  will  and  ac- 
cord." Gates  V.  Hester,  1  South.  848,  850, 
81  Ala.  357. 

"Voluntarily,"  as  used  in  an  Instmction 
in  an  action  by  a  wife  against  a  person  for 
selling  intoxicating  liquors  to  her  husband, 
stating  that  if  the  husband  was  in  the  habit 
of  getting  intoxicated,  and  the  wife,  knowing 
this  habit  voluntarily  drank  intoxicating  liq- 
uors with  him  at  the  bar  of  the  defendant, 
this  would  not  only  be  encouraging  the  hus- 
band In  his  intemperate  habits;  but  would 
be  an  apparent  sanctioning  on  her  part  of 
the  sales  of  liquor  to  him,  means  spontene- 
ously,  of  one's  own  will,  without  being  mov- 
ed, influenced,  or  impelled  by  others.  Kear- 
ney T.  Fitzgerald,  43  Iowa,  580,  585. 

"Volunterily  leave,"  as  used  In  a  statute 
authorizing  the  granting  of  a  divorce  If  a 
wife  "volunterily  leave"  her  husband*s  house, 
means  a  leaving  of  her  own  free  choice. 
Hardin  ▼.  Hardin,  17  Ala.  250,  253,  52  Am. 
Dec.  170.     • 

"Volunterily  and  unnecessarily,"  as  used 
in  an  instruction,  in  an  action  for  personal 
injuries,  that  if  plaintiff  voluntarily  and  un- 
necessarily placed  himself  in  a  certein  posi- 
j  tion,  whereby  his  injury  was  made  possible, 
I  then  he  could  not  recover,  characterizes  the 
I  act  to  which  they  are  applied  as  needless, 
j  not  required  by  the  drcumstences   of  the 
case,  and  one  which,  if  it  involved  danger  to 
life  or  limb,  was  unreasonable,  and,  in  the 
nature  of  things,  negligent    Tanner  v.  Buf- 
falo By.  Co.,  25  N.  Y.  Supp.  242,  243,  72 
Hun,  465. 

Where  there  Is  a  parol  exchange  of  ooal 

lands,  one  of  the  parties,  who  proceeds  to 

mine  the  land  received  by  him,   does  not 

volunterily  abandon  possession  by  temporari- 

I  ly  stopping  the  extension  of  his  operations 

I  on  a  notice  from  the  other  disputing  his 

;  righto.    Jermyn  v.  Blllott  45  AU.  038,  951, 

1 105  Pa.  245. 

The  word  "volunterily,"  in  the  Indiana 
statute  providing  that  if  any  person  shall 
unlawfully  kill  any  human  being  without 
malice,  express  or  implied,  either  volunterily 
upon  a  sudden  heat  of  passion,  or  involun- 
terily  and  in  the  commission  of  soifie  unlaw- 
ful act  such  person  shall  be  deemed  guilty 
of  manslaughter,  means  by  the  free  exercise 
of  the  will;  done  by  design;  purposely. 
Murphy <v.  Stete,  81  Ind.  511,  513. 

Where  a  person,  of  his  own  motion,  goes 
upon  a  railroad  track  to  walk  there,  he  Is 
volunterily  there,  if  be  is  run  over  by  a 
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train,  Hiough  Just  before  the  accident  he 
may  have  fallen  down  and  have  been  unable 
to  move  on  accoont  of  causes  beyond  his 
oontroL  Welnschenlc  ▼.  iStna  Life  Int.  Co^ 
67  N.  B.  242,  243,  183  Mass.  312. 

As  without  oontraot. 

''Voluntarily,"  as  used  in  1  Rot.  St  1876, 
p.  63,  I  7,  proYlding  that  the  board  of  com- 
missioners may  make  allowances  at  their 
discretion,  but  declaring  it  to  be  their  duty 
to  avoid,  as  much  as  possible,  the  necessity 
for  making  any  allowances  for  things  volun- 
tarily furnished,  means  things  furnished 
without  any  contract  therefor.  Carroll 
County  T.  Richardson,  64  Ind.  163,  166. 

As  witliont  fear  or  ooereloa. 

A  certificate  of  acknowledgment  of  a 
deed  by  a  married  woman,  that  she  did  so 
freely  and  voluntarily,  shows  that  she  must 
necessarily  have  been  without  fear.  It  is 
possible  that  fear  may  exist  without  threats, 
but  it  is  not  very  easy  to  suppose  there  can 
be  fear  if  there  be  no  compulsion.  Hadley 
V.  Geiger,  9  N.  J.  Law  (4  Halst)  225,  233. 

"Voluntarily,"  as  used  in  acknowledg- 
ment of  a  deed  by  a  married  woman  that 
she  executed  it  voluntarily,  implies  the  ab- 
sence of  fear  or  coercion.  Brown  t«  Far- 
ran,  8  Ohio  (3  Ham.)  140,  156. 

As  knowiagly* 

''Voluntarily,"  as  used  in  an  Instruction, 
in  an  action  for  personal  injuries,  that  to 
prevent  recovery  plaintliff  must  have  gone 
into  the  danger  voluntarily,  assuming  the 
risk  by  stepping  into  the  danger  there  ap- 
parent, should  be  construed  to  mean  "know- 
ingly." Munger  v.  City  of  Marshalltown,  9 
N.  W.  192,  66  Iowa,  216. 

Act  Cong.  May  10,  1800,  prohibiting  the 
carrying  on  of  the  slave  trade  from  the  Unit- 
ed States  to  any  foreign  place  or  country, 
and  making  it  an  offense  for  any  seaman 
to  serve  "voluntarily"  on  any  vessel  engaged 
in  the  trade,  meant  serve  with  knowledge 
of  the  business  in  which  she  was  employed 
United  States  v.  Morris,  39  U.  &  (14  Pet) 
464,  476,  10  L.  Bd.  648. 

As  wUlf  nUy. 

The  cases  and  text-writers  seem  to  use 
interchangeably  the  words  •'willfully,"  **in- 
tentlonally,"  and  "voluntarily"  as  synony- 
mous terms  in  discussing  the  question  of  the 
making  of  declarations  or  performing  acts 
from  which  it  is  alleged  an  estoppel  arises. 
GUlett  V.  Wiley,  19  N.  H.  287,  290,  126  Ul. 
810,  9  Am.  St  Rep.  587. 

As  nnlawfnllT* 

In  an  indictment  charging  that  the  de- 
fendant "feloniously,  voluntarily,  and  mali- 
ciously" committed  the  offense,  was  not 
equivalent  to  stating  that  it  was   "unlaw- 


fully" committed.    Rex  v.  Reader,  4  Oar.  A 
P.  246. 


VOLUNTEER. 

A  volunteer  is  one  who  has  no  Interest 
in  the  work,  but  nevertheless  undertakes  to 
assist  therein.  Welch  v.  Maine  Cent  R. 
Co.,  80  AU.  116,  117,  86  Me.  552,  25  L.  R.  A. 
668. 

A  volunteer,  within  the  rule  that  no  one 
officiously  paying  the  debts  of  another  can 
maintain  an  action  to  recover  from  the  debt* 
or  the  money  so  paid,  is  one  who  has  paid 
the  debts  of  another  without  request  when 
he  was  not  legally  or  morally  bound  so  to  do„ 
and  when  he  had  no  interest  to  protect  in 
making  such  payment  One  who  pays  the 
debt  of  another  under  such  circumstancea 
officiously  intrudes  himself  into  business 
which  does  not  concern  him,  and  his  right 
to  compel  reimbursement  is  not  recognized 
by  law,  in  the  absence  of  a  subsequent  prom- 
ise on  the  part  of  the  debtor  to  repay.  Ir- 
vine V.  Angus  (U.  S.)  93  Fed.  629,  633,  8& 
0.  O.  A.  601. 

In  Arnold  v.  Green,  116  N.  Y.  666»  23 
N.  B.  1,  it  is  said  that  the  terms  "stranger" 
and  ''volunteer,"  as  used  with  reference  to 
the  subject  of  subrogation,  mean  one  who 
in  no  event  resulting  from  the  existing  state 
of  affairs,  can  become  liable  for  the  debt 
and  whose  property  is  not  charged  for  the 
payment  thereof  and  cannot  be  sold  there- 
for. The  payment  by  one  who  is  liable  to. 
be  compelled  to  make  it  or  lose  his  property 
will  not  be  regarded  as  made  by  a  stranger. 
When  the  person  paying  has  an  interest  to. 
protect  he  is  not  a  stranger.  Durante  v. 
Eannaco,  72  N.  T.  Supp.  1048,  1061«  65  App. 
Div.  436. 

In  reference  to  the  rule  of  subrogation, 
a  stranger  has  been  said  to  be  not  neces- 
sarily one  who  has  nothing  to  do  with  the 
transaction  out  of  which  the  debt  grew. 
Any  one  who  is  under  no  legal  obligation 
or  liability  to  pay  the  debt  is  a  stranger, 
and,  if  he  pays  the  debt,  a  mere  volunteer;, 
so  that  where  agents  employed  to  invest 
money  for  a  mortgagee,  on  failure  of  the 
mortgagor  to  pay  the  interest  remitted  the 
amount  of  the  interest  coupons  without  the 
knowledge  of  the  mortgagor  or  mortgagee, 
they  were  mere  volunteers.  Bennett  v^ 
Chandler,  64  N.  B.  1052,  1066,  199  IlL  97. 

A  person  who  may  be  compelled  to  pay 
a  debt  or  the  protection  of  whose  interest 
requires  that  he  pay  it  is  not  a  mere  volun- 
teer. Davis  V.  Schlemmer,  150  Ind.  472,  50 
N.  E.  373.  Nor  is  he  who  pays  a  debt  or 
advances  money  for  the  purpose  at  the  re- 
quest of  the  debtor  a  mere  volunteer.  War- 
ford  V.  Hankins,  60  N.  B.  468,  470,  160  Ind. 
489  (citing  Shattuck  v.  Ooz,  128  Ind.  293« 
27  N.  B.  009;  Trible  v.  Nichols,  53  Ark.  271, 
13  S.  W.  796^  22  Am.  St  Rep.  190). 
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The  term  "yolunteer,"  when  used  In  the 
sense  of  a  person  doing  a  thing  which  he 
is  not  legally  hound  to  do,  includes  the  pniv 
chaser  of  real  estate  at  a  tax  sale,  he  not 
heing  under  obligations  to  pay  the  taxes, 
or  to  purchase  at  the  sale;  and  in  general 
he  buys  without  warrant  or  covenant,  at  a 
price  which  he  considers  the  venture  worth, 
and,  where  there  la  no  fraud  or  misrepre- 
sentation and  no  mistake  of  the  facts,  he  la 
without  remedy  in  case  of  a  failure  of  title. 
Pennock  v.  Douglas  County,  58  N.  W.  117, 
121,  39  Nebi  283,  27  L.  B.  A.  121,  42  Am. 
6t  Bep.  679. 

In  an  action  by  a  donor  to  reform  the 
deed  to  the  donee,  in  which  the  donor  claim- 
ed that  by  a  mistake  in  the  lines  he  had 
unintentionally  included  the  dwelling  house 
and  the  grounds  surrounding  it,  the  court 
eald,  "Volunteers  in  contracts  are  defined  to 
be  persons  who  receive  a  voluntary  convey- 
ance" (2  Bout.  Law  Diet  636),  and  held  that, 
though  a  court  of  equity  could  not  relieve 
the  donees,  who  are  volunteers,  if  they  were 
applying  for  a  reformation  of  the  contract, 
such  relief  would  be  granted  to  the  donor 
if  a  proper  case  was  made  by  him.  Mitchell 
T.  Mitchell,  40  Ga.  11,  la 

Ib  military  law. 

"Volunteer,"  as  used  in  Sess.  Laws  1864. 
p.  25,  c.  8,  9  22,  authorizing  the  board  of 
coun^  supervisors  to  provide  for  raising 
money  upon  the  credit  of  the  county  for  the 
use  of  the  county  for  the  purpose  of  paying 
volunteers  in  the  military  or  naval  service 
•of  the  United  States  during  the  war,  should 
•be  construed  to  include  one  who  freely  en- 
•Usts  in  the  place  of  another  who  has  been 
drafted,  and  becomes  his  substitute  of  his 
own  free  will  and  accord.  Magee  t.  Cutler 
(N.  Y.)  43  Barb.  2S9,  249. 

"Volunteers,"  as  used  in  Sess.  Laws 
1863,  p.  60,  Laws  1864,  p.  53,  and  Laws  1865, 
p.  29,  providing  for  the  pajrment  of  bountiea 
to  volunteers,  applies  only  to  volunteers  as 
the  people  ordinarily  understand  the  term, 
and  not  to  one  who  enters  the  service  in  the 
place  of  another  as  a  substitute  for  hire. 
People  V.  Quartermaster  General,  25  Mich. 
^40,  343. 

The  act  of  volunteering  or  enlisting  con- 
templated by  the  provision  of  Gen.  St  a  63, 
4  20,  includes  the  whole  transaction  by  which 
A  person  not  before  in  the  military  service 
would  get  into  it,  and  would  embrace  the 
muster  of  a  troop  as  well  as  the  signing  of 
the  contract  and  enlistment  by  him.  Wood 
V.  Town  of  Springfield,  43  Vt  617,  624. 


VOTE. 

See  '^  YoteT;  "Casting  Vote-;  T-egal 

Votes" ;   •'True  Vote." 
Written  votes,  see  "Written  Ballots.** 


"Vote"  Is  defined  by  Worcester  to  be 
"suffrage,  voice,  (w. opinion  of  a  person  in 
some  matter  which  is  commonly  to  be  deter- 
mined by  a  majority  of  voices  or  opinions  of 
persons  who  are  empowered  to  give  them; 
the  wish  of  an  individual  in  regard  to  any 
question,  measiure,  or  choice,  expressed  by 
word  of  moutti,  by  ballot  or  otherwise ;  that 
by  which  the  will,  preference,  or  (H)inion  of 
a  person  is  expressed;  a  ballot**  Maynard 
▼.  Board  of  Canvassers,  47  N.  W.  756,  759, 
84  Mich.  228,  11  L.  B.  A.  332. 

A  *'vote"  is  an  expression  of  tho  choice 
of  the  voter  for  or  against  any  measure,  any 
law,  or  the  election  of  any  person  to  ofi^ce. 
It  is  but  the  expression  of  the  will  of  a  vo- 
ter; and,  whether  the  formula  to  give  ex- 
pression to  such  will  be  a  ballot  or  viva  voce, 
the  result  is  the  same ;  either  is  a  vote.  Gil- 
lespie V.  Palmer,  20  Wis.  544,  546;  State  ▼. 
Green,  37  Ohio  St  227,  230;  People  t.  Pease, 
27  N.  Y.  45,  57,  84  Am.  Dea  242;  State  v.  Bo- 
per,  66  N.  W.  539,  540,  47  Neb.  417 ;  State  v. 
Barden,  46  N.  W.  899,  900,  77  Wi&  601,  10  L. 
B.  A.  155. 

"Vote,"  aa  used  in  the  Constitution  of 
Vermont  and  the  Acts  of  the  General  Assem- 
bly, is  sometimes  used  to  signify  the  opinion 
of  the  individual  as  expressed  by  ballot, 
sometimes  as  expressed  viva  voce,  and  some- 
times for  the  collective  opinion  of  a  body  of 
men ;  and  no  technical  definition  of  the  term 
can  be  given.  Temple  v.  Mead,  4  Vt  535, 
541. 

A  party  rule  provided  tliat  the  city  ex- 
ecutive committee,  by  a  vote  of  two-thirds  of 
its  members,  might  suspend  the  roles  tem- 
porarily only  in  so  far  as  they  relate  to  the 
time  of  liolding  elections  and  conventionfl, 
and  that  the  city  executive  committee  might 
suspend  the  rules  by  changing  the  time  of 
holding  the  primary  elections  for  delegates 
without  a  vote  of  two-thirds  of  the  39  possi- 
ble members  of  the  committee.  Held,  that 
the  term  "a  vote  of  two-thirds  of  its  mem- 
bers" means  members  present  doing  business, 
providing  there  shall  be  a  quorum.  Doyle's 
Nomination,  24  Pa.  Co.  Ct  B.  27,  32. 

As  appropriate* 

In  Pub.  St  c.  40,  I  4,  providing  that 
towns  may  vote  such  sums  as  they  judge 
necessary  to  light  streets,  "vote**  and  "ap- 
propriate" have  the  same  meaning.  Childs 
V.  Hillsborough  Electric  Light  &  Power  Co., 
47  Atl.  271,  272,  70  N.  H.  31& 

Ballot  dlstingvislied. 

While  the  terms  "ballot**  and  ••vote"  are 
sometimes  confused,  and  while  they  some- 
times may  be  used  as  synonymous,  the  ballot 
is,  in  fact  under  our  form  of  voting,  the  in- 
strument by  which  the  voter  expresses  his 
choice  between  two  candidates  or  proposi- 
tions, and  his  vote  is  hla  choice  or  election 
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between  the  two,  as  express^  by  hie  ballot; 
and  when  his  ballot  makes  no  choice  between 
two  candidates,  or  on  any  question,  then  he 
casts  no  vote  for  either  of  these  candidates 
er  on  the  question.  Davis  ▼.  Brown,  84  8. 
■.  889,  841,  46  W.  Ya.  7ia 

In  Laws  1849,  c.  137,  9  1,  providing  that 
the  act  was  to  become  a  law  only  upon  con- 
dition that  the  majority  of  all  the  votes  east 
In  such  election  should  be  in  favor  thereof, 
the  word  'Votes*'  is  not  synonymous  with 
the  word  "ballots."  ''And  although  these 
words  are  sometimes  used  one  for  the  other, 
they  are  not,  strictly  speaking,  synonymous 
words.  They  certainly  do  not  mean  the 
same  thing.  The  word  'vote'  means  suffrage, 
expression  of  the  will,  while  the  word  'ballof 
signifies  that  by  which  the  right  of  suffrage 
is  exercised;  it  is  the  means  by  which  the 
will  is  expressed.  One  elector  can  exercise 
the  right  of  suffrage  or  vote  but  once  at  a 
genera]  election,  although  in  doing  so  he 
may  be  allowed  to  deposit  several  ballots." 
Gillespie  V.  Palmer,  20  Wis.  544,  548. 

As  majority  Tote* 

The  word  ''vote,"  as  used  in  8p.  Laws 
1889,  c.  92,  providing  for  the  support  and 
better  regulation  of  common  schools  in  the 
town  of  Sauk  Centre,  and  authorizing  the  is- 
sance  of  bonds  in  pursuance  of  a  vote  of 
electors  at  any  annual  or  duly  called  meet- 
ing, means  a  majority  vote.  Town  of  Sauk 
Centre  v.  Moore,  17  Minn.  412,  418  (GU.  891. 
898). 

Comp.  8t  1895,  p.  208,  a  18a,  art  1,  I 
67,  subd.  21,  authorizing  a  city  to  issue  bonds 
for  funding  indebtedness  when  the  same 
shall  have  been  authorized  by  a  vote  of  the 
people,  means  authorized  by  a  majority  of 
the  votes.  Bryan  v.  City  of  Lincoln,  70  N. 
W.  252,  50  Neb.  620.  85  U  R.  A.  752. 

The  word  ^voted"  in  a  town  clerk's  rec- 
ord of  the  doings  at  a  town  meeting,  which, 
after  mentioning  the  state  of  the  vote  upon 
the  proposition  to  aid  in  the  construction  of 
a  railroad  to  the  amount  indicated,  declares 
that  it  was  voted  that  such  sum  be  hired 
and  appropriated  to  pay  for  a  specified  num- 
ber of  shares,  without  saying  by  what  ma- 
jority the  vote  was  carried,  raises  no  impli- 
cation of  law  that  the  proportion  of  legal 
voters  present  and  voting  upon  the  proposi- 
tion necessary  for  its  adoption  by  the  meet- 
ing were  in  its  favor.  Portland  &  O.  R.  Co. 
V.  Inhabitants  of  Standish,  65  Me.  63,  6a 

VOTE  OF  THE  ICAJOBITT. 

See  "Majority.- 

VOTE  OF  THE  PEOPIiE. 

The  phrase  '*vote  of  the  people,"*  in  an 
order  issued  in  proceedings  under  St  1883, 


p.  311, 1  87,  requiring  the  question  of  a  coun- 
ty bond  issue  to  be  submitted  to  the  quali- 
fied electors,  which  order  recites  that  the 
question  is  to  be  submitted  to  the  "vote  of 
the  people  of  this  county,"  means  the  vote 
only  of  those  people  who  are  qualified  voters 
or  electora  People  v.  Counts,  26  Pac.  612, 
614,  89  Cal.  IS. 

Comp.  St  a  26,  I  70,  provides  that  the 
district  courts  of  the  respective  counties 
shall  try  and  determine  contests  of  the  elec- 
tion of  county  judges,  etc,  and  in  regard  to 
any  other  subject  which  may  by  law  be  sub- 
mitted to  the  vote  of  the  people  of  the  coun- 
ty. In  construing  this  statute  the  court  say: 
'*The  people  of  a  municipal  corporation  with- 
in the  territorial  limits  of  the  county  cannot 
be  called  the  'people  of  the  county'  in  the 
sense  of  a  political  body  or  organization,  and 
yet  I  think  that  the  Legislature  used  the 
words  'the  vote  by  the  people  of  the  county* 
as  the  equivalent  of  the  words  'a  popular 
election  of  the  county.'  "  Foxworthy  v.  Lin- 
coln &  F.  a.  Ca,  14  N.  W.  894,  895,  18  Neb. 
89a 

VOTE  TO  PAT  MOMET. 

A  vote  by  the  inhabitants  of  Boston  ac- 
cepting the  provision  of  St  1894,  c.  548, 
which  provides  for  the  construction  of  a  sub- 
way t(x  railroad  tracks,  after  the  act  is  ac- 
cepted by  a  maj<Hri1y  of  the  voters,  is  a  ''vote 
to  pay  money,"  within  Pub.  St  c.  27,  |  129, 
directing  that  a  town  which  shall  vote  to  pay 
money  from  its  treasury  for  an  illegal  pur- 
pose may  be  restrained.  Prince  v.  Crocker, 
44  N.  E.  446,  166  Mass.  847,  82  L.  B.  A.  610. 


VOTEB. 


See    Tiegal    Voter"; 
"Qualified  Voters." 


•Tioyal    Voters"; 


The  word  "voters"  has  two  meanings — 
persons  who  perform  the  act  of  voting,  and 
persons  who  have  the  qualifications  entitling 
them  to  vote.  In  re  Denny,  59  N.  B.  859, 
361,  156  Ind.  104,  51  L.  R.  A.  722. 

In  Carroll  County  v.  Smith,  111  U.  8, 
556,  4  Sup.  Ct  539,  28  L.  Ed.  517,  the  Su- 
preme Court  of  the  United  States  overruled 
the  case  of  Hawkins  v.  Carroll  County 
Sup'rs,  50  Miss.  735,  and  held,  in  construing 
a  clause  of  the  Constitution  of  Mississippi 
prohibiting  the  Legislature  from  authorizing 
any  county  to  aid  any  railroad  company  un- 
less two-thirds  of  the  qualified  voters  at  a 
special  or  regular  election  of  such  county 
should  assent  thereto,  that  the  term  "voter," 
in  such  connection,. means  one  who  votes,  not 
one  who,  though  qualified  to  vote,  does  not 
vote.  This  decision  of  the  Supreme  Court  but 
follows  its  earlier  decision  in  similar  cases, 
viz.,  St.  Joseph  Tp.  v.  Rogers,  83  U.  S.  (16 
Wall.)  644,  21  L.  Ed.  328,  and  Cass  Ooimty 
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V.  Johnston,  95  U.  8.  360,  24  L.  B<L  416. 
Thns,  the  term  in  Const  art  8,  I  6,  fixing 
"the  limit  of  municipal  indebtedness,  but  giy- 
ing  permission  to  increase  indebtedness  to  a 
certain  amount  on  the  assent  of  three-flftlis 
of  the  qualified  voters  therein,  voting  at  an 
election  to  be  held  for  that  purpose,  is  to  be 
construed  as  only  requiring  a  three-fifths  ma- 
jority of  the  electors  actually  voting,  and 
not  three-fifths  of  all  persons  entitled  to 
vote  at  such  election.  Metcalfe  v.  City  of 
Seattle,  25  Pac.  1010,  1013,  1  Wash.  St  2d7. 

The  phrase  '^if  three-fifths  of  the  voters 
shall  vote,*'  as  used  in  an  ordinance  authoriz- 
ing the  construction  of  a  water  and  sewerage 
system  if  three-fifths  of  the  voters  of  said 
city  shall,  at  such  election,  vote  in  its  favor, 
should  be  construed  as  equivalent  to  the 
phrase  "if  three-fifths  of  the  qualified  voters 
voting  vote";  and  hence  such  improvements 
are  authorized  if  three-fifths  of  the  voters 
who  vote  at  such  election  vote  in  favw 
thereof.  Yesler  v.  City  of  Seattle,  25  Pac. 
1014,  1016,  1  Wash.  St  80& 

The  word  "voters"  does  not  mean  the 
same  thing  as  the  word  ''votes,'*  in  Const 
art  8,  9  1,  providing  that  the  Legislature 
may  at  any  time  extend  by  law  the  right  of 
suffrage  to  persons  not  enumerated  therein, 
and  no  such  law  will  be  enforced  until  it 
shall  have  been  submitted  to  a  vote  of  the 
people  at  a  general  election,  and  approved  by 
a  majority  of  all  the  votes  cast  at  such  elec- 
tion. These  are  two  words  which  mean  very 
different  things — are  never  used  as  syno- 
nyms even  in  the  loosest  conversation;  but 
although  these  words  are  not  synonyma* 
yet  by  a  figure  of  speech,  the  thing  done  is 
sometimes  put  for  the  doer.  This  is,  how- 
ever, seldom  or  never  done  in  such  instru- 
ments as  state  constitutions,  which  are  form- 
ed with  deliberation  and  care,  and  in  which 
language  is  used  literally,  and  with  great 
precision.  A  vote  is  an  expression  of  the 
choice  of  the  people  for  or  against  any  meas- 
ure, any  law,  or  the  election  of  any  person 
to  office.  The  expression  of  the  choice  of 
the  voter  in  favor  of  any  candidate  for  office 
by  depositing  a  ballot  for  him  Is  a  vote  for 
such  candidate.  The  same  voter,  at  an  elec- 
tion where  the  extension  of  the  right  of  suf- 
frage was  voted  on,  might  cast  one  vote  In 
favor  of  that  measure,  and  If  there  were  ten 
candidates  for  as  many  different  offices,  state 
and  county,  voted  for  at  such  election,  cast 
a  vote  for  each  of  such  candidates.  Gilles- 
pie V.  Palmer,  20  Wis.  544,  553. 

"A  majority  of  the  adult  residents  and 
voters"  of  a  township,  as  used  in  a  petition 
for  the  revocation  of  an  order  prohibiting  the 
sale  of  liquor,  means  the  body  of  persons  re- 
siding in  the  township  who  have  the  elective 
franchise ;  hence  such  petition  la  of  no  power 
under  a  statute  authorizing  such  order  by  a 
petition  of  the  adult  residents,   which  in- 


cludes females  as  well  as  males.  Concur^ 
ring  opinion  tn  Wilson  r.  State,  S5  Ark.  414r 
421. 

In  statutes  relative  to  elections,  the 
term  **voter"  shall  mean  a  registered  male 
voter.  Rev.  Laws  Mass.  1902»  p.  106,  e.  11. 
I  1. 

Eleetor  distinsrnialiL«d« 

In  the  case  of  Sanford  v.  Prentice,  28 
Wi&  858,  362,  it  is  said:  ''There  is  a  dif- 
ference between  an  'elector,'  or  person  le- 
gally qualified  to  vote,  and  a  *voter.'  In 
common  parlance  they  may  be  used  indis- 
criminately, but,  strictly  speaking,  they  are 
not  the  same.  The  voter  is  the  elector  who 
votes — ^the  elector  in  the  exercise  of  his  fran- 
chise or  privilege  of  voting — and  not  he  who 
does  not  vote."  Bergevln  v.  Ourtz,  59  Pac 
312,  813,  127  OaL  86. 

VOTEBS  PRESENT  AKD  VOTINO. 

See  *«Quallfied  Voters  Voting." 

Const  art  14,  I  1,  requiring  an  amend- 
ment to  the  Constitution  to  be  ratified  by  a 
majority  of  the  voters  present  and  voting, 
requires  a  majority  of  the  voters  who  are 
present  and  voting  upon  the  proposition  for 
the  amendment  without  respect  to  those  who 
are  present  and  voting  for  other  purposes 
at  such  election,  since  the  persons  so  voting 
are  not  to  be  regarded  as  present  and  voting 
as  far  as  respects  the  proposed  amendment 
Dayton  v.  Oity  of  St  Paul,  22  Bilnn.  40a  402. 

VOTES  CAST. 

Act  March  22,  1848,  I  2,  providing  that 
the  act  should  become  a  law  only  on  condi- 
tion that  It  should  be  approved  by  a  ma- 
jority of  all  the  votes  cast  at  the  election 
in  1840,  does  not  mean  that  it  must  be  ap- 
proved by  a  majority  of  all  the  votes  cast 
at  such  election,  but  only  by  a  majority  of 
all  the  votes  cast  on  that  subject  at  sucb 
election.  Gillespie  v.  Palmer,  20  WIe.  544, 
654. 

**Votes  cast"  within  the  meaning  of 
Comp.  St  c  18,  art  1,  i  80,  requiring  two- 
thirds  of  the  votes  cast  to  be  in  favor  of  a 
proposition  for  selling  public  grounds  In  or- 
der to  authorize  such  sale,  means  the  votes 
cast  at  the  polls  of  the  general  election  at 
wbich  the  question  was  submitted  to  the 
electors,  and  cannot  be  limited  to  mean 
only  the  votes  cast  upon  the  proposition  in 
question.  State  v.  Anderson,  42  N.  W.  421, 
422,  26  Neb.  517. 

In  Comp.  St  1893,  art  8,  |  1,  relating 
to  elections  for  the  purpose  of  relocating 
county  seats,  which  provides  that  any  place 
receiving  three-fifths  of  all  the  votes  cast 
shall  become  and  remain  the  county  seat 
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of  sudi  county,  ''Totes  castf  means  the 
names  registered  on  tJie  pollbook,  and  not 
the  ballots  accounted  for,  as  It  will  be  pre- 
sumed that  eyery  elector  whose  name  ap- 
pears on  the  pollbooks  was  present  and 
voted  at  the  election.  State  t.  Roper,  61  N. 
W.  753,  754,  46  Neb.  724.  > 

The  term  "rotes  cast,**  In  the  statute, 
relating  to  the  change  of  county  seats  at  a  I 
special  election  held  for  such  purpose,  and 
requiring  that  the  proposition  for  a  change 
should  receive  55  per  cent  of  the  votes  cast, ! 
was    held    in    Smith    v.    Renville    Ck)unty 
Oom'rs.  64  Minn.  16,  65  N.  W.  956,  to  have ' 
been  used  as  an  equivalent  of  "ballots  casf 
Hopkins  T.  City  of  Duluth,  83  N.  W.  536, 
538,  81  Minn.  188. 

VOTES  POIOJSD, 

*'Totes  polled,**  as  used  in  Ck>mp.  Laws, 
I  565,  relating  to  elections  of  county  seats,  i 
providing  that.  If  any  place  has  two-thirds 
of  the  votes  polled,  such  place  shall  be  the 
county  seat,  means  the  votes  polled  on  the 
particular  question,  and  not  the  votes  cast 
at  the  election.  State  ▼.  LangUe,  67  N.  W. 
958^  969,  5  N.  D.  594,  82  L.  R.  A.  723. 

vomro. 

•'Voting*'  and  "giving  a  vote**  are  pre- 
cisely synonymous  terms.  Giving  the  vote 
is  voting,  not  oflFerlng  to  vote.  State  v. 
Moore,  27  N.  J.  Law  (8  ]>utch.)  105,  107. 

The  words  "electors  voting,**  in  Oonst 
art  15,  I  1,  providing  for  the  submission 
of  amendments  to  the  Constitution  to  the 
electors  for  approval  or  rejection,  and  pro- 
viding that,  if  a  majority  of  the  electors 
voting  at  such  election  adopt  such  amend- 
ments, the  same  shall  become  a  part  of  the 
Constitution,  have  been  considered  and  con- 
strued in  State  v.  Babcock,  17  Neb.  188, 
22  N.  W.  372,  where  the  court  held  that, 
the  number  of  votes  for  the  amendment 
being  less  than  a  majority  of  the  votes  for 
Senators  and  Representatives,  the  proposed 
amendment  failed  of  adoption.  State  v.  An- 
derson, 42  N.  W.  421,  422,  26  Neb.  517. 

As  aotiuiUy  votlas. 

Const  art  8,  9  6,  providing  that  no  mu- 
nicipal corporation  shall  become  Indebted  be- ! 
yond  1%  per  cent,  of  its  taxable  property  i 
"without  the  assent  of  three-fifths   of  the' 
voters  therein  voting  at  an  election  to  be  I 
held   for  that  purpose,"   means   three-fifths' 
of  the  voters  actually  exercising  their  right ' 
to  vote,  and  not  three-fifths  of  those  entitled 
to   vote.    Metcalfe   v.   City   of  Seattle,   25 
Pac.  1010^  1012,  1  Wash.  St  297. 

As  legally  Tottas. 

The  term  "electors  voting  thereon,**  In 
a  constitutional  provision  requiring  a  oonstl*  i 


tutional  amendment  to  be  approved  and  rati- 
fied by  a  majority  of  the  electors  qualified 
to  vote  for  members  of  the  Legislature  vot- 
ing thereon,  means  the  electors  who  exercise 
the  right  of  suffrage  in  such  a  manner  that 
their  votes  shall,  under  the  law,  be  counted 
for  or  against  the  proposition  submitted. 
And  although  the  number  of  names  on  the 
poll  lists  may  represent  the  number  of 
qualified  electors  who  attempted  to  vote,  and 
the  rejected  ballots  may  all  have  been  offi- 
cial ballots  cast  by  some  of  these  qualified 
electors,  still  it  may  be  that  not  all  of  those 
qualified  electors  voted,  in  the  constitutional 
sense,  and  that  the  rejected  ballots  were  not 
votes.  Bott  V.  Wurts,  43  Ati.  744  748;  63 
N.  J.  Law,  289,  45  L.  R.  A.  251. 

"Voting  is  not  the  mere  physical  act  of 
depositing  a  piece  of  paper  in  the  box.  The 
physical  act  must  be  performed  under  cer- 
tain conditions  and  with  certain  concomit- 
ants to  render  it  voting.  There  must  be  an 
election  held  under  some  authority  of  law. 
The  time  and  place  must  in  some  way  be 
legally  designated.  Election  officers  acting 
under  a  legal  warrant  must  be  present  to 
receive  the  votes  and  decide  upon  the  quali- 
fications of  the  voters.  The  question  to 
be  decided  or  the  offices  to  be  filled  must  be 
named  by  law."  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Jefferson  County,  17  Kan.  29,  39. 

VOTING  BY  BAJULOT. 

A  "vote  by  ballot"  ex  vi  termini  im- 
plies a  secret  ballot  Pearson  v.  Brunswick 
County  Sup'rs,  91  Va.  822,  834,  21  &  BL  483. 

Voting  by  ballot  Is  depositing  in  a  box 
provided  for  that  purpose  a  paper  on  which 
is  the  name  of  the  person  intended  for  the 
office.  The  principal  object  of  this  mode  of 
voting  is  to  enable  the  elector  to  express 
his  opinion  secretly,  without  being  subject 
to  be  overawed,  or  to  any  ill  will  or  prosecu- 
tion on  account  of  his  vote.  The  method  of 
voting  by  tablets  in  Rome  was  an  example 
of  this  manner  of  voting.  Temple  v.  Mead, 
4  Vt  535,  541. 

"As  applied  to  elections  of  public  offi- 
cers, 'voting  by  ballot'  signifies  a  mode  of 
designating  an  elector's  choice  of  a  person 
for  office  by  the  deposit  of  a  ticket  bearing 
the  name  of  such  person  in  a  receptacle  pro- 
vided for  that  purpose,  in  such  a  way  as  to 
secure  to  the  elector  the  privilege  of  com- 
plete and  inviolable  secrecy  in  regard  to  the 
person  voted  for.  This  privilege  of  secrecy 
may  probably  be  regarded  as  the  dlstinguish- 
ing  feature  of  ballot  voting  as  compared  with 
open  voting;  as,  for  instance,  voting  viva 
voce.  The  object  of  the  privilege  is  the  in- 
dependence of  a  voter."  And  hence  a  stat- 
ute (Laws  1878,  c.  84,  |  8)  providing  for  the 
numbering  of  tickets  to  correspond  with  the 
number  of  the  voters  upon  the  poll  lists 
was  held  in  violation  of  Const  art  7^  t  6, 
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declaring  that  all  elections  shall  be  by  bal- 
lot Brlsbln  v.  Cleary,  1  N.  W.  825,  826,  26 
Minn.  107. 

VOTING  PBECINGT. 

As  used  In  the  supplement  of  the  act  to 
regulate  elections,  approved  March  28»  1890 
(P.  L.  p.  361)  i  52,  providing  that  whenever, 
within  20  days  next  succeeding  any  election 
In  any  election  district  or  voting  precinct 
in  any  county  of  the'  state,  a  petition  should 
be  presented,  signed  by  at  least  25  voters 
resident  in  such  election  district  or  voting 
precinct,  and,  certain  matters  being  made  to 
appear,  directing  the  justice  to  set  aside 
such  election,  ''election  district"  is  synony- 
mous with  "voting  precinct,"  and  cannot  be 
construed  to  embrace  a  city  comprising  many 
voting  precincts.  In  re  Swain,  23  Atl.  421, 
54  N.  J.  Law  (25  Vroom)  82. 

VOTING  THEREAT. 

St  Louis  City  Charter,  |  22,  provides 
that  the  charter  may  be  amended  by  pro- 
posals therefor,  submitted  by  the  lawmaking 
authorities  of  the  city  to  the  qualified  voters 
thereof  at  a  general  or  special  election  held 
at  least  60  days  after  the  publication  of  such 
proposal,  and  "accepted  by  at  least  three- 
fifths  of  the  qualified  voters  voting  there- 
at" Such  provision  Is  free  from  ambiguity, 
giving  to  the  words  employed  their  natural 
and  usual  signification.  It  is  clear  that 
before  any  amendment  can  be  adopted  or 
made,  such  amendment  must  be  accepted; 
that  is,  voted  for  by  three-fifths  of  the  quali- 
fied voters  voting,  be  there  a  general  or 
special  election.  If  the  framers  of  the 
Constitution  intended  that  an  acceptance  by 
three-fifths  of  the  qualified  voters  voting  at 
such  election  on  the  proposed  amendment 
would  be  suflficient  to  adopt  it,  they  would 
have  used  the  word  "thereon"  instead  of 
"thereat"  State  ex  reL  Allen  r.  City  of  St 
Louis,  73  Mo.  435,  437. 

VOUCH. 

A  statute  requiring  that  notes  shall  be 
"vouched"  by  two  witnesses,  in  order  to  give 
the  county  court  jurlsdlctloci  of  actions 
thereon,  means  testifled  to  by  witnesses 
called  into  court  "A  note  subscribed  by  two 
witnesses  as  and  for  witnesses  cannot  be 
said  to  be  vouched  by  two  witnesses  until 
those  persons  are  vouched  and  called  and 
do  testify  before  the  court  resq[>ecting  it" 
Barker  v.  Colt  (Conn.)  1  Root,  224,  225. 

VOVOBOSB. 

Laws  1870,  e.  190,  provided  that  all 
moneys  drawn  from  the  treasury  of  New 
York  for  county  expenditures  should  be  up- 
on- vouchers  examined  and  allowed  by  the 


auditor,  and  approved  by  the  comptroller. 
It  was  held  that  the  auditor  and  comptroller 
were  not  authorized  to  examine  and  pass  up- 
on the  claims  themselves,  but  upon  the 
vouchers  only.  "The  won!  'vouchers,' "  said 
the  court,  "would  seem  to  mean  the  evi- 
dence, written  or  otherwise^  of  the  truth 
of  the  fact  that  the  service  had  been  per- 
formed or  the  exx)ense  paid  or  incurred,  not 
evidence  of  the  legal  conclusion  on  the  ques- 
tion whether  the  services  or  expenses,  as- 
suming the  services  or  expenses  have  been 
in  fact  performed,  paid,  or  incurred,  are 
properly  county  charges,  or  are  properly  al- 
lowable, when  the  account  for  them  Is  pre- 
sented for  allowance.  The  vouchers  to  bo 
presented,  examined,  and  allowed  by  the  au- 
ditor are  accounts  in  proper  form,  verified, 
the  resolution  of  the  board  of  supervisors 
allowing  it,  and  the  acquittance  or  discharge 
to  be  signed  on  payment  being  made."  Peo- 
ple V.  Green  (N.  Y.)  2  Thomp.  &.  C.  18,  20, 
5  Daly,  194,  199;  People  v.  Haws  (N.  Y.)  12 
Abb.  Prac.  192,  202,  21  How.  Prac.  117,  128. 

The  word  "voucher,"  as  used  in  Hill's 
Ann.  Laws,  |  1172,  providing  that.  If  the  es- 
tate of  a  decedent  is  fully  settled,  it  shall 
be  the  duty  of  the  executor  or  administrator 
to  file  his  final  account  which  shall  contain 
a  detailed  statement  of  the  amount  of  mon- 
ey received  and  expended  by  him,  from 
whom  received,  and  to  whom  paid,  and  refer 
to  the  vouchers  of  such  payment  a  receipt 
from  a  party  to  whom  money  is  paid,  show- 
ing for  what  the  payment  was  made,  would 
undoubtedly  constitute  a  proper  voucher, 
when  applied  to  the  ordinary  expenses  in- 
curred In  the  settlement  of  an  estate;  but 
the  receipt  alone  could  not  be  said  to  be  a 
sufilcient  voucher  for  money  paid  out  of  a 
claim  arising  out  of  an  action  with  the  de- 
cedent as  the  court  might  not  approve  the 
payment  on  the  receipt  alone,  while  it  could 
and  would  ordinarily  if  accompanied  by  a 
verified  claim;  so  that  it  would  seem  that  a 
verified  claim  and  receipt  showing  the  pay- 
ment whether  in  whole  or  in  part  would 
constitute  a  proper  voucher  in  such  a  case. 
Willis  V.  Marks,  45  Pac.  298,  296,  29  Or. 
493. 

In  considering  an  indictment  charging 
the  theft  of  "one  voucher  of  the  value  of 
$50.00,  the  property  of  Robert  Lake,  in  the 
words,  letters,  and  figures  following,  viz.: 
'Davis  Whart  April  18,  1825.  Captain  Rob- 
ert Lake  landed  22^  cords  of  oak  wood,  and 
y^  cord  of  pine  wood^  all  left  for  sale.  To 
cash  paid  Robert  Lake  on  account  $25.00. 
Samuel  Davis'" — ^the  court  said:  "The  In- 
strument is  correctly  styled  a  'voucher.'  It 
attests,  warrants,  maintains,  bears  witness.** 
State  V.  Hickman,  8  N.  J.  Law  (3  Halst)  299, 
301. 

••Voucher,**  as  used  In  Rev.  8t  e.  03, 
8  25,  which  provides  that  when  a  cause  is 
at  issue,  and  it  appears  that  the  trial  will 
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require  inyestigation  of  accounts  or  an  ex- 
amination of  Touchera  by  tbe  jury,  the  court 
may  appoint  one  or  more  auditors,  etc.,  is 
construed  to  mean  '*an  account  book  in  which 
charges  and  acquittances  are  entered;  and 
It  signifies  also  any  acquittance  or  receipt 
charging  a  person  or  being  evidence  of  pay- 
ment" Whltwell  V.  WiUard,  42  Mass.  a 
Mete.)  216,  218  (citing  Jacob,  Law  Diet). 

The  term  '*youcher/'  when  used  in  con- 
nection with  the  disbursement  of  moneys, 
implies  some  written  or  printed  instrument 
in  the  nature  of  a  receipt,  note,  account,  bill 
of  particulars,  or  something  of  that  char- 
acter, which  shows  on  what  account  or  by 
what  authority  a  particular  payment  has 
been  made,  and  which  may  be  kept  or  filed 
away  by  the  party  receiving  it  for  his  own 
convenience  or  protection  .  or  that  of  the 
public.  People  v.  Swigert,  107  111.  494,  504 
(cited  and  approved  In  State  v.  Moore,  36 
Neb.  579,  54  N.  W.  866;  Moore  ▼.  Qraneau, 
89  Neb.  511,  58  N.  W.  179,  180). 

VOWEL 

A  vowel  Is  a  letter  of  tbe  alphabet  which 
is  vocalis  or  sonans,  and  can  be  uttered  by 
itself,  without  the  addition  of  other  letters, 
and  the  same  may  be  a  Christian  name. 
Kinnersley  v.  Knott,  7  Man.,  Q.  &  S.  980, 
987. 


VOYAGE. 

See  "Foreign  Voyage";  "Trading  Voy- 
age"; "Whaling  Voyage." 

Bee  "During  the  Voyage";  "On  a  Voy- 
age." 

A  "voyage^'  is  the  sailing  of  a  vessel 
from  one  port  or  place  to  another  port  or 
place.  Burgess  v.  Equitable  Marine  Ins.  Oo., 
126  Mass.  70,  77,  80  Am.  Rep.  654. 

The  word  •'voyage,"  as  used  in  Act  Ck>ng. 
July,  1790,  c.  29,  providing  that  every  vessel 
of  150  tons  burden  or  more,  bound  on  a 
voyage  across  the  Atlantic,  shall,  on  leaving 
her  last  port,  have  on  board  a  specified  num- 
ber of  pounds  of  meat  and  a  designated 
quantity  of  other  provisions,  is  used  in  its 
ordinary  sense — ^that  is,  a  transit  from  one 
place  or  port  to  another — and  the  object  of 
the  Legislature  in  requiring  a  proportionate 
amount  of  provisions  was  to  prevent  a  fam- 
ine at  sea.  The  John  L.  Dummlck  (U.  S.)  13 
Fed.  Gas.  690,  691,  692. 

"A  voyage  is  the  passage  of  a  ship  over 
and  upon  the  seas  from  one  port  to  another 
or  to  several  ports."  Warn  v.  Easton  &  Mc- 
Mahon  Transit  Oo.,  2  N.  Y.  Supp.  620,  622 
(quoting  Bouv.  Law  Diet  793). 

"Voyage,"  as  used  in  a  marine  insur- 
ance policy,  providing  that  no  vessel  should 


sail  from  the  harbor  of  Gloucester  on  any 
voyage  east  of  Cape  Sable  after  a  certain 
date,  nor  should  any  vessel  sail  upon  any 
voyage  whatever  after  a  certain  date  at  the 
risk  of  the  Insurer,  means  the  enterprise 
entered  upon,  and  not  merely  the  route. 
Friend  v.  Gloucester  Mut  Fishing  Ins.  Oo., 
118  Mass.  826,  882. 

Insurance  on  a  ship  for  the  voyage  does 
not  include  detentions,  and  the  underwriters 
are  not  liable  while  the  ship  is  not  proceed- 
ing. Brough  T.  Whitmore,  4  Term  B.  206, 
209. 

Where  the  United  States  chartered  a  ves- 
sel for  a  "voyage  or  voyages",  at  a  stipulated 
price  per  diem  for  every  day  when  so  em- 
ployed, the  words  of  the  contract  only  em- 
brace the  employment  of  the  vessel  when  on 
such  voyage  or  voyages,  and  do  not  extend 
to  demurrage.  Mitchell  v.  United  States,  96 
U.  a  162,  24  L.  Ed.  702. 

A  "voyage"  is  not  limited  to  the  passage 
of  a  vessel  from  one  port  to  another,  but  it 
may  include  several  ports.  In  re  Moncan 
(U.  S.)  14  Fed.  44,  46  (citing  Bouv.  Law 
Diet;  1  Pars.  Bhipp.  &  Adm.  807). 

As  ImpartinK   definite  conuaenoemont 
and  tenalnation* 

"Voyage"  is  a  technical  phrase,  and  al- 
ways imports  a  definite  commencement  and 
end.  Brown  v.  Jones  (U.  S.)  4  Fed.  Gas.  404, 
405. 

"The  term  'voyage'  is  frequently  applied 
to  the  passage  of  a  ship  from  one  defined 
port  to  another;  but  it  is  also  sometimes 
used  with  a  more  obscure  reference  to  the 
place,  and  with  a  direct  limitation  of  time. 
Its  boundaries  may  be  defined  by  local  lim- 
its, or  by  artificial  time,  or  by  both  com- 
bined. It  imports  a  definite  place  of  com- 
mencement and  termination,  unless  that  con- 
struction be  repelled  by  the  context"  The 
Brutus  (U.  S.)  4  Fed.  Gas.  490,  494. 

As  oonuaencing  from  sailing. 

"Voyage,"  as  used  in  a  policy  of  insur- 
ance covering  the  cargo  of  a  ship  while  on 
a  whaling  voyage,  means,  the  whole  voyage 
from  its  commencement — that  is,  from  the 
sailing  of  the  ship,  and  not  from  the  date  of 
the  policy;  and  where  a  policy  was  on  a 
cargo  lost  or  not  lost  on  board  of  a  ship  now 
on  a  whaling  voyage,  it  relates  back  to  the 
commencement  of  the  voyage  so  as  to  cover 
a  loss  which  happened  at  a  time  anterior  to 
the  date  of  the  policy.  Paddock  v.  Franklin 
Ins.  Go.,  28  Mass.  (11  Pick.)  227,  230. 

"Voyage"  has  received  a  construction  in 
cases  of  insurance,  where  it  has  been  held 
to  be  reckoned  from  the  time  the  vessel 
breaks  ground.  Such  construction  is  appli- 
cable to  a  charter  party  by  which  it  was 
agreed  that  a  ship  then  lying  at  Genoa  should 
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sail  on  or  before  Jaly  80th  to  Monte  Videos 
and  then  to  Gallao;  and  further  providing 
that,  should  the  vessel  be  unnecessarily  de- 
tained at  any  other  period  of  the  "voyage/' 
such  detention  to  be  paid  for  by  the  party 
delinquent,  at  a  named  rate  of  demurrage, 
therefore  the  detention  of  the  vessel  at  Gen- 
oa until  the  8th  of  September  was  not  a  de- 
tention of  the  vessel  during  the  **voyage," 
within  the  meaning  of  the  penalty  clause. 
Valente  v.  Gibbs,  6  0.  B.  (N.  S.)  270,  284. 

When  a  vessel  quits  her  moorings  in 
complete  readiness  for  sea,  and  it  is  the 
actual  and  real  intention  of  the  master  to 
proceed  on  the  voyage,  and  she  is  afterwards 
stopped  by  head  winds,  and  comes  to  anchor 
still  intending  to  proceed  as  soon  as  wind 
and  weather  will  permit,  this  is  a  sailing  on 
the  voyage,  within  the  meaning  of  a  policy 
of  insurance.  Bowen  v.  Hope  Ins.  Co.,  87 
Mass.  (20  Pick.)  275,  278,  S2  Am.  Dec.  213 
(citing  Bond  v.  Nutt  Cowp.  601;  Lang  v. 
Anderson,  8  Bam.  &  O.  495;  Pettigrew  v. 
Pringle,  8  Bam.  A  Adol.  623). 

As    endiac    on   reaeliliis   port    of    dis* 
oliarge. 

A  '^voyage"  Is  the  transit  of  a  vessel,  and 
ends  when  the  vessel  is  safely  moored  at 
her  last  port  of  discharge.  The  Martha  (U. 
8.)  16  Fed.  Oas.  800,  86L 

A  '*voyage"  is  a  transit  at  sea  from  one 
terminus  to  another.  Ck>hen,  Adm.  Law,  p. 
235.  In  the  Standard  Dictionary  the  word 
is  defined  as  '*the  outward  and  homeward 
passages  of  a  vessel  taken  together;  the 
whole  course  of  a  vessel  before  reachhig  her 
home  port"  In  The  Mfurtha,  16  Fed.  Gas. 
860,  861,  it  was  said  that  a  **voyage"  denotes 
the  transit  to  be  performed  by  the  seamen, 
and  that  it  is  in  this  sense  that  the  term  is 
used  in  the  law  maritime.  A  voyage  is 
ended  when  the  vessel  is  safely  moored  at 
her  last  port  of  discharge,  after  a  circuitous 
voyage.  The  Mary  Adelaide  Randall  (U.  a) 
03  Fed.  222,  225. 

"Voyage,"  as  used  In  a  charter  party 
for  as  many  voyages  between  given  points 
as  can  be  made  between  the  date  of  the  char- 
ter and  a  future  date,  and  containing  stipu- 
lations for  lay  days  in  loading  and  dischar^ 
ging,  for  customary  dispatch,  and  for  the  \ 
payment  of  wharfage  by  the  charterer,  Is  > 
not  used  in  a  strict  sense,  signifying  the  ac- 1 
tual  transit  of  the  vessel  from  port  to  port ; 
but  denotes  that  the  voyages  are  those  in 
which  receiving  and  discharging  cargo  and 
lying  at  the  wharf  are  incidents.    The  Mary 
Adelaide  Randall  (U.  S.)  08  Fed.  805,  89a  89 
0.  a  A.33& 

The  phrase  "end  of  voyage^**  when  con- 
strued literally,  means  the  arrival  of  the  ves- 


sel; but  as  used  In  the  f6llowinf  order, 
^Tlsase  pay  WiUlam  Bradford  or  his  order 
$24.90  at  the  'end  of  my  voyage'  in  the 
Schooner  Columbus  on  a  fish  voyage,  if  I 
make  enough  to  pay,  after  taking  out  $10  I 
now  owe  you,"  it  refers  to  the  time  when  the 
fish  caught  on  such  voyage  are  sold  and  con- 
verted into  money.  Bradford  v.  Drew*  46 
Mass.  (5  Mete)  188,  190. 

As  applioable  to  trip  of  t«s. 

The  term  "voyage,"  as  applied  to  ves- 
sels engaged  in  foreign  and  Interstate  com- 
merce, within  the  meaning  of  the  maritime 
law,  is  not  applicable  to  a  tug  making  short 
trips,  not  from  port  to  port,  but  from  one 
body  of  water  to  another,  merely  furnishing 
the  motive  power  to  other  vessels.  It  would 
be  a  misnomer  to  apply  the  term  '^voyage," 
in  the  sense  of  the  maritime  law,  to  such 
trips.  The  John  Martin  (U.  S.)  18  Fed.  Gas. 
694,  697. 

A  trip  of  a  steam  tug  while  tovdng  a 
ship  from  port  to  sea  is  a  **voyage,"  within 
the  meaning  of  the  statute  prohibiting  the 
district  court  of  New  York  City  from  taking 
cognizance  of  an  action  brought  by  any  sea- 
man against  the  owner  of  a  ship  for  breach 
of  contract  for  services  oh  board  ship  dur- 
ing any  voyage  performed  by  such  ship. 
Roche  V.  McOaldin,  20  N.  Y.  Supp.  688^  689, 
1  Misc.  Rep.  165. 

VOTAOE  POUOT. 

A  '*voyage  policy^  Is  a  policy  insuring 
a  vessel  for  a  voyage  "from  a  terminus  a 
quo  to  the  terminus  ad  quern  In  a  prescribed 
course,  which,  though  seldom  set  out  in  the 
policy,  forms  part  of  it,  and  is  as  binding 
on  the  insured  as  though  mutually  detailed." 
Wilkins  V.  Tobacco  Ins.  Co^  80  Ohio  St  817, 
389,  27  Am.  Rep.  455. 

VS. 

See  "V.— Vs." 

VUG. 

•*Vug^  Is  defined  by  Webster  to  be  "a 
cavity  in  a  lode  or  vein,"  which  would  imply 
that  such  cavities  were  in  veins.  Cheesman 
V.  Sheeve  (U.  S.)  40  Fed.  787,  794. 

VULGAR  LANGUAGE. 

"Vulgar  and  obscene  language,*  within 
the  meaning  of  a  statute  forbidding  such 
language  in  the  presence  of  a  female,  in- 
cludes the  language  of  a  man  in  asking  a  fe- 
male to  go  to  bed  with  him.  Dillaid  v.  StatSb 
41  Ga.  278»  282. 
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w. 

In  a  notice  to  the  '*Ohlcago  W.  Dly.  R.  R. 
Oo.,-  the  letter  "W."  will  be  understood  as 
an  abbreylatlon  of  the  word  West,  where  the 
name  of  the  raiUroad  was  the  Chicago  West 
DiTlslon  Railway  Company.  West  Chicago 
St  R.  Co.  T.  People^  40  N.  B.  600^  60%  155 
lU.  200. 


W.D. 

In  an  application  for  insurance  the  prop- 
erty was  described  as  a  dwelling  house,  and 
In  answer  to  the  qaestion  whether  the  title 
was  a  warranty  deed  or  bond  the  answer 
was  "W.  D.,"  and  to  the  question,  "Is  your 
property  incumbered?'  the  answer  was 
''None.'*  These  were  the  only  expressions  in 
the  application  in  reference  to  title,,  and  the 
court  fails  to  find  by  the  application  of  the 
meaning  attached  to  the  words  that  insured 
represented  herself  as  holding  any  partic- 
ular kind  of  title.  The  words  dwelling  house 
did  not  import  title  of  any  kind.  The  letters 
"W.  D."  have  no  such  meaning,  nor  does  the 
question,  "Is  your  property  incumbered  7' 
If  the  letters  "W.  D."  mean  a  warranty 
deed,  it  must  appear  from  extrinsic  evidence, 
if  such  could  be  received.  They  have  no 
such  fixed  and  definite  meaning  in  the  law, 
nor  in  common  use,  nor  even  in  the  connec- 
tion in  which  they  are  employed.  That  may 
be  their  meaning,  but  it  is  not  apparent 
But  if  it  was  considered  that  they  mean  her 
title  was  a  warranty  deed,  still  that  is  not  an 
assertion  that  such  a  title  is  a  fee.  No 
member  of  the  profession,  we  presume, 
would  say  that  it  was.  All  know  that  a 
warranty  deed  may  pass  a  term  of  years,  a 
life  estate,  a  fee  or  less  estate,  or  it  may  pass 
no  estate  whatever.  It  conveys,  as  all  know, 
only  the  estate  of  the  grantor,  whatever  it 
may  be.  If  he  has  none,  it  can  pass  none  to 
the  grantee.  Rockford  Ins.  Co.  v.  Nelson,  65 
111.  415.  410. 

WAGE-EARNER. 

A  ••wage-earner,'*  within  the  bankrupt- 
cy act,  is  an  individual  who  works  for 
wages,  salary  or  hire,  at  a  rate  of  compensa- 
tion not  exceeding  ^1,500  per  year.  U.  8. 
Comp.  St  1001,  p.  8420;  In  re  Pilger  (U.  S.) 
118  Fed.  206. 


WAGER-WAGERING  CONTRACT. 

See,  also,  ••Bet" 

Bouvier  defines  a  ••wager**  as  follows: 
"•Wager.  A  bet;  a  contract  by  which  two 
persons  or  more  agree  that  a  certain  sum  of 


money  or  other  thing  shall  be  paid  or  deliv- 
ered to  one  of  them  on  the  happening  or  not 
happening  of  an  uncertain  event"  Dunn  v. 
Bell,  4  &  W.  41,  48,  85  Tenn.  (1  Pickle)  581; 
Mitchell  T.  Qrr,  04  &  W.  476,  107  Tenn.  584; 
McGrew  v.  City  Produce  Exchange,  4  S.  W. 
38,  40,  85  Tenn.  (1  Pickle)  572,  4  Am.  St 
Rep.  771;  Comly  v.  Hillegass,  04  Pa.  132^ 
133,  80  Am.  Rep.  774;  In  re  Chandler  (U.  S.) 
5  Fed.  Cas.  443,  447;  Bx  parte  Young  (U.  S.) 
80  Fed.  Cas.  828,  881;  Merchants'  Savings 
Loan  &  Trust  Co.  v.  Goodrich,  75  111.  554^ 
580;  Jacobus  v.  Hazlett,  78  IlL  App.  280; 
Thomhill  T.  O'Rear,  10  South.  882,  383,  108 
Ala.  200,  81  L.  R.  A.  702;  Treacy  v.  Chinn, 
70  Mo.  App.  648k  651.  This  definition  im- 
plies that  to  every  wager  there  must  be  two 
or  more  contracting  parties,  having  mutaal 
or  reciprocal  rights  in  respect  to  the  money 
or  other  things  that  are  wagered,  and  usually 
called  the  stakes  of  the  bet  or  wager,  and 
that  each  of  the  parties  shall  Jeopardize 
something,  and  have  the  chance  to  make 
something  or  to  recover  the  stakes  or  thing 
bet  or  wagered  upon  the  determining  of  the 
contingent  or  uncertain  event  in  his  favor. 
Jordan  v.  Kent  (N.  Y.)  44  How.  Prac.  206, 
207;  Treacy  v.  Chinn,  70  Mo.  App.  648»  651. 

A  ••wag^'  is  defined  as  a  contract  in 
which  the  parties  stipulate  that  they  shall 
gain  or  lose  upon  the  happening  of  an  un- 
certain event  In  which  they  have  no  interest, 
except  that  arising  from  the  possibility  of 
such  gain  or  loss.  Fareira  v.  Gabell,  80  Pa. 
80,  80;  Kitchen  v.  Loudenback,  26  N.  B.  070, 
080,  48  Ohio  St  177,  20  Am.  St  Rep.  540. 

A  ••bet"  or  ••wager"  is  ordinarily  an 
agreement  between  two  or  more  that  a  sum 
of  money  or  some  valuable  thing,  in  con- 
tributing which  all  agree  to  take  part,  shall 
become  the  property  of  one  or  some  of  them 
on  the  happening  in  the  future  of  an  event 
at  the  present  uncertain,  or  upon  the  ascer- 
tainment of  a  fact  in  dispute.  This  defini- 
tion, though  not  exhaustive,  sufflcientiy  ex- 
presses what  is  meant  by  a  wager.  The  es- 
sential elements  of  an  ordinary  wagering 
contract  are  (1)  an  agreement  by  one  party 
to  pay  another  a  sum  of  money,  or  give 
something  of  value,  if  a  certain  event  hap- 
pens; (2)  a  reciprocal  agreement  by  the 
second  party  to  pay  the  first  a  sum  of  money, 
or  give  something  of  value,  if  a  contrary 
event  happens;  and  <3)  that  the  event  con- 
templated in  the  agreement  shall  be  some- 
thing other  than  the  passing  of  a  consider- 
ation between  the  parties.  Winward  v.  Lin- 
coln, 51  Ati.  106,  112,  23  R.  L  476,  64  L.  B. 
A.  160. 

A  ••wager"  is  something  hazarded  on  the 
issue  of  some  uncertain  event  Cassard  v. 
Hlmnan,  14  N.  Y.  Super.  Ct  a  Bosw.)  207, 
213. 
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A  "wager,"  In  ordinary  acceptation.  Is 
tlie  placing  of  something  valuable  belonging 
in  part  to  each  of  two  Indlyldiials  in  snch  a 
position  that  it  is  to  become  the  sole  property 
of  one  upon  the  result  of  some  unsettled 
question.  Each  of  the  parties  risks  some- 
thing which  he  may  lose,  and  each  may  gain 
something  beyond  what  he  risks.  If  he 
merely  hazards  the  loss  of  something  with- 
out any  expectation  in  any  event  of  having 
more  in  return  than  he  ventures,  it  would  not 
seem  to  be  a  wager;  and  where  a  physician 
treats  a  pauper  patient  under  an  agreement 
with  the  town  that  he  shall  receive  compen- 
sation if  the  town  Is  able  to  recover  the 
same  from  the  town  in  which  the  pauper 
has  a  settlement,  it  is  not  a  wager  contract 
Bdson  V.  Town  of  Pawlet,  22  Yt  291,  2d3. 

Any  contract  or  agreement  for  the  pur- 
chase, sale,  loan,  payment,  or  use  of  any 
property,  real  or  personal,  the  terms  of 
which  are  made  to  depend  upon  or  are  to  be 
varied  and  affected  by  any  uncertain  event 
in  which  the  parties  have  no  interest,  except 
that  created  by  such  contract  or  agreement, 
shall  be  deemed  a  bet  or  a  wager.  Pub.  St. 
N.  H.  1901,  p.  818,  c  270,  i  1& 

All  wagers  are  not  void  at  common  law. 
It  is  only  those  that  are  contrary  to  public 
policy.  Merchants'  Sav.  Loan  &  Trust  Co.  v. 
Goodrich,  75  111.  554,  560. 

As  •  bet. 

A  "wager"  is  nothing  more  than  a  bet 
Thomhlll  V.  O'Rear,  19  South.  382,  883,  108 
Ala.  299,  31  L,  R.  A  792. 

"A  wager  is  the  bet  or  stake  laid  upon 
the  result  of  a  game,  or  upon  acts  to  be  done, 
events  to  happen,  or  facts  existing  or  to  ex- 
ist *Bet'  and  *wager'  are  synonymous 
terms,  and  are  applied  both  to  the  contract 
of  betting  aDd  wagering  and  to  the  thing  or 
sum  bet  or  wagered.  For  example,  one  bets 
or  wagers  or  lays  a  bet  or  wager  of  so  much 
upon  a  certain  result  But  these  terms  can- 
not properly  be  applied  to  the  act  to  be  done 
or  event  to  happen  upon  which  the  bet  or 
wager  is  laid.  The  bets  or  wagers  may  be 
illegal,  and  the  acts,  events,  or  facts  upon 
which  they  are  laid  may  not  be.  Everything 
upon  which  a  bet  or  wager  may  be  laid  is 
not  a  game.*'  Woodcock  v.  McQueen,  11  Ind. 
14,  15. 

A  "bet"  is  a  "wager,**  and  the  betting  is 
complete  when  the  offer  to  bet  is  accepted. 
The  placing  of  the  money  or  its  representa- 
tive on  the  i^ambling  table  is  such  an  offer, 
and  where  no  objection  is  made  by  the  play- 
er or  the  owner  of  the  table  or  bank  it  is  an 
acceptance  of  the  offer,  and  the  offense  of 
betting  against  the  statute  is  complete.  State 
V.  Welch  (Ala.)  7  Port  463,  465. 

The  words  "wagering,"  **playing,"  "gam- 
ing," and  **bettiDg,"  though  each  have  a 
meaning  more  or  less  different  from  the  oth- 


«r,  are  often  used  one  for  the  other.    Throw* 
er  T.  State,  46  S.  B.  126, 127, 117  Ga.  753. 

As  tlie  sub  Joet  •£  a  bet. 

A  wager  is  the  contract  by  which  a  bet 
is  made,  and  it  is  applied  also  to  the  thing 
or  amount  bet  Woodcock  t.  McQueen,  11 
Ind.  14;  Bouv.  Law  Diet  tit  "Wager";  also 
the  same  in  Tomlin,  Burrill,  and  Wharton. 
We  have  no  law  authority  that  makes  it 
mean  the  subject  on  which  a  bet  is  laid.  It 
seems  that  it  was  used  in  such  a  sense  by 
Sidney.  See  Webster  and  Worcester.  But  a 
bet  or  wager  may  be  the  subject  of  another 
bet  or  wager.  One  may  bet  that  the  bet  of 
another  person  may  be  won  or  lost  by  such 
person.    Smoot  v.  State,  18  Ind.  18, 19. 

Bealinfs  la  fntnres. 

A  "wager"  is  a  contract  by  which  two 
or  more  parties  agree  that  a  certain  sum  of 
money  or  other  valuable  thing  shall  be  paid 
or  delivered  to  one  of  them  on  the  happen- 
ing of  a  certain  event  A  contract  between 
parties  that  one  would  reimburse  the  other 
for  any  losses  they  might  sustain  in  optional 
or  gambling  contracts  made  on  the  board  of 
trade,  in  consideration  that  if  any  gains 
should  be  made  in  snch  dealing  such  party 
would  pay  the  sum  to  the  other,  and  would 
receive  a  commission  for  his  services,  is  a 
wager.  Pearce  v.  Foote,  113  111.  228,  239, 
65  Am.  Rep.  414. 

Where  there  is  no  real  transaction — ^no 
real  contract  for  purchase  or  sale — ^but  only 
a  bet  upon  the  rise  or  fall  of  the  price  of  a 
stock  or  article  of  merchandise  in  the  ex- 
change or  market,  one  party  agreeing  to  pay 
if  there  is  a  rise  and  the  other  party  agreeing 
to  pay  if  there  is  a  fall  in  price,  the  agree- 
ment is  a  pure  wager.  No  business  is  done — 
nothing  is  bought  or  sold  or  contracted  for; 
there  is  only  a  bet  Dillaway  t.  Alden,  33^ 
Atl.  981,  982,  88  Me.  230. 

A  person  may  contract  for  the  sale  of 
personal  property  for  future  delivery  which 
he  has  not  got  Merchants  and  traders  often 
do  this.  A  contract  for  the  sale  of  personal- 
ty which  the  vendor  does  not  own  or  possess, 
but  expects  to  obtain  by  purchase  or  other- 
wise, is  binding,  for  an  actual  transfer  of 
property  is  contemplated.  If,  however,  at 
the  time  of  entering  into  a  contract  for  the 
sale  of  personal  property  for  future  delivery, 
it  is  contemplated  by  both  parties  that  at  the 
time  fixed  for  delivering  the  purchaser  sliall 
merely  receive  or  pay  the  difference  between 
the  contract  and  the  purchase  price,  the  con- 
tract is  a  "wager,"  and  nothing  more,  and 
it  makes  no  difference  that  a  bet  or  wager  is 
made  to  assume  the  form  of  a  contract.  Ir- 
win V.  Williar,  4  Sup.  Ct  160,  165,  IIQ  U.  S. 
499,  28  L.  Ed.  225. 

It  was  said  by  Judge  Qresham  In  WlUiar 
V.  Irwin  (U.  8.)  20  Fed.  Cas.  38,  that  a  trans- 
action which  on  its  face  is  legitimate  cannot 
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be  iield  Toid  as  a  wagering  contract  by  sbow- 
ing  that  one  party  only  so  understood  and 
meant  it  to  be.  The  inroof  must  go  further, 
and  show  that  this  understanding  was  mn- 
tnal,  and  that  both  parties  so  understood  the 
transaction.  Ward  y.  Yosburgh  (U.  S.)  81 
Fed.  12,  13. 

In  a  wagering  contract  on  the  price  of 
stock  both  parties  assume  the  risk  of  either 
gaining  or  losing.  In  a  legitimate  transac- 
tion through  an  agent  or  broker  the  agent  or 
broker  assumes  no  risk,  except  that  the  prin- 
cipal may  not  be  able  to  carry  out  his  agree- 
ment. In  Wagner  y.  Hildebrand,  41  Atl.  84^ 
80^  187  Pa.  136,  the  court  says:  **Jl  purchase 
of  stock  on  margin  for  speculation  is  not  nec- 
essarily a  gambling  transaction.  If  it  is  the 
intention  of  the  parties  that  a  real  purchase 
shall  be  made  by  the  broker,  although  the 
delivery  may  be  postponed  or  made  to  de- 
pend upon  future  conditions,  the  transaction 
is  legal."  Winward  v.  Lincoln.  51  Atl.  106, 
112,  23  B.  I.  476,  64  L.  R.  A.  160. 

"Contracts  of  wager"  are  contracts  de- 
pending upon  a  chance  or  casualty.  "All 
contracts  for  speculation  in  stocks  upon  mar- 
gins, when  the  broker  and  customer  do  not 
contemplate  or  Intend  that  the  stock  pur- 
chased or  sold  shall  become  or  be  treated  as 
the  stock  of  the  customer,  but  the  real  trans- 
action is  the  mere  dealing  in  differences  be- 
tween prices — ^that  is,  in  payment  of  future 
profits  or  losses,  as  the  event  may  be — are 
contracts  of  wager."  In  re  Hunt  (U.  S.)  26 
Fed.  739,  740;  Waugh  v.  Beck,  6  Atl.  922, 
S24,  114  Pa.  422,  60  Am.  Rep.  354;  Tantum  t. 
Arnold,  6  Atl.  816,  318,  42  N.  J.  Eq.  60. 

The  term  ''wagers"  includes  an  option 
contract  by  which  one  party  purports  to 
sell  commodities  to  another,  to  be  delivered 
at  a  future  date,  the  understanding  being 
that  the  rise  or  decrease  in  price  is  to  be  set- 
tled between  the  parties  by  the  losing  party 
paying  the  difference.  Waterman  v.  Buck- 
land,  1  Mo.  App.  45,  47;  McGrew  v.  City 
Produce  Exchahge,  4  S.  W.  88,  40,  85  Tenn. 
(1  Pickle)  572,  4  Am.  St  Rep.  771;  People  v. 
Wade,  59  N.  Y.  Supp.  846,  848;  Ex  parte 
Young  (U.  S.)  80  Fed.  Cas.  828,  831;  Ward 
T.  Vosburgh  (U.  S.)  31  Fed.  12,  13;  Williar 
T.  Irwin  (U.  S.)  30  Fed.  Cas.  38,  39. 

A  speculative  option,  where  the  object 
of  the  parties  is  not  a  sale  and  delivery  of 
the  goods,  but  a  settlement  in  money  on  dif- 
ferences commonly  called  a  "put,"  is  a  wa- 
gering contract  In  re  Chandler  (U.  S.)  6 
Fed.  Cas.  443,  444.      . 

An  agreement  by  which  it  is  understood 
by  the  parties  at  the  time  that  there  shall 
be  no  delivery  of  the  commodity  sold,  but 
Instead  thereof  a  settlement  of  differences 
according  to  the  market  fluctuations,  is  a  wa- 
ger and  void.  Kent  t.  Miltenberger,  13  Mo. 
App.  503»  504. 


All  bargains  for  the  purchase  and  sale 
of  things  where  it  is  the  understanding  of 
the  parties,  whether  expressed  or  not,  that 
the  thhigs  are  not  to  be  delivered,  but  at 
;  the  agreed  time  the  differences  between  the 
'  market  values  at  the  two  periods  are  to  be 
adjusted,  constitute  wagers  or  gambling  con- 
tracts. Lester  v.  Buel,  49  Ohio  St.  240,  255, 
30  N.  B.  821,  84  Am.  St  Rep.  556. 

If  two  men  agree  that  if  coffee  rises  in 
price  one  of  them  shall  pay  a  sum  of  money 
to  the  other,  it  is  a  "wager,"  if  they  have 
no  other  interest  in  the  coffee  than  that 
growing  out  of  the  contingency  about  which 
they  stipulate.  Fareira  ▼.  Gabell,  89  Pa. 
89,90. 

Where  a  person  sold  certain  seed  wheat 
at  a  fixed  sum  per  bushel,  and  further  agreed 
to  sell  the  wheat  to  be  grown  by  the  pur- 
chaser from  the  wheat  sold  at  the  same 
price,  although  there  were  elements  of  un- 
certainty in  the  transaction  it  did  not  con- 
stitute a  "wager"  in  the  contract  Kitchen 
V.  Loudenback,  26  N.  E.  979,  980,  48  Ohio  St 
177,  29  Am.  St  Rep.  540. 

Election  bet* 

The  term  "wager"  is  a  comprehensive 
one,  and  includes  every  description  of  bet- 
ting. A  bet  on  an  election  Is  embraced  by  it 
Lyons  v.  Hodgen  &  Miller,  10  Ky.  Law  Rep. 
271,  273  (citing  Conner  v.  Ragland,  54  Ky. 
[15  B.  Mon.]  634,  635). 

A  wager  may  be  based  upon  something 
not  instituted,  created,  or  brought  about  for 
wagering  pmrposes— upon  something  made 
necessary  by  law,  the  result  of  which  is 
doubtful.  So  it  is  held  that  the  hazard  of 
money  on  the  result  of  a  primary  election 
was  a  wager  within  Shannon's  Code,  8  3161, 
declaring  that  any  one  who  has  lost  money 
on  any  wager  may  recover  the  same  by  ac- 
tion. Mitchell  V.  Orr,  64  S.  W.  476, 107  Tenn. 
534. 

Within  the  meaning  of  the  statute  de- 
claring all  bets  and  wagers  to  be  illegal,  an 
agreement  during  the  pendency  of  the  elec- 
tion of  President,  by  which  one  of  the  paiv 
ties  sold  and  delivered  to  the  other  certain 
property,  the  purchaser  agreeing  to  pay 
therefor  double  the  then  market  price  when 
a  certain  named  candidate  for  the  presi- 
dency was  elected,  was  a  wagering  contract, 
and  invaMd.  Lucas  v.  Harper,  24  Ohio  St 
32S.  See,  also,  Somen  v.  State,  37  Tenn.  (5 
Sneed)  438,  439. 

The  term  "game"  or  "wager"  in  Gen.  St 
c.  47,  art  1,  S  11,  providing  a  penalty  for  bet- 
ting at  any  game  or  wager,  includes  betting 
on  a  primary  election.  Commonwealth  v. 
Helm,  9  Ky.  Law  Rep.  532. 

In  order  to  constitute  a  "wager"  there 
must  be  a  risk  by  both  parties;  and  where 
one   sells   another  certain  merchandise,   to 
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be  paid  for  when  Henry  Clay  should  be  elect- 
ed President  of  the  United  States,  It  does 
not  constitute  a  wager,  as  the  purchasing 
party  loses  nothing.  If  he  lost  he  was  to 
pay  for  the  value  of  the  goods,  if  he  won  he 
was  to  pay  nothing,  and  the  risk  was  all  on 
one  side.  Quarles  t.  State^  24  Tenn.  (6 
Humph.)  561,  565. 

Fee  to  eAt«r  •  raoe. 

The  paying  of  an  entrance  fee  to  a  drly- 
ing  association  for  the  purpose  of  entering 
the  horse  of  the  payor  in  certain  races  is  not 
a  ^ager,"  as  the  driving  association  does 
not  Jeopardize  anything.  Jordan  t.  Kent 
(N.  Y.)  44  How.  Prac  206,  207. 

The  giving  of  a  check  to  an  agricultural 
society  to  pay  the  entrance  fee  of  a  horse 
entered  to  compete  in  the  races  was  con- 
strued to  be  a  wager.  Comly  t.  HlUegass^ 
04  Pa.  132, 133»  88  Am.  Beik.  774. 

Pool-selUiis* 

Pool-selling  is  neither  a  wager  nor  a 
game  within  the  statutes  relating  to  gaming. 
Smith  ▼•  Commonwealth,  8  Ky.  Law  Rep. 
248. 

Premlnaty  pvrae,  «v  stake  dlstiiisviilft- 
ed. 

The  distinction  between  a  bet  or  wager 
and  a  premium  or  purse  is  thus  given  in 
Harris  v.  Whlte^  81  N.  Y.  532:  "A  bet  or 
wager  Is  ordinarily  an  agreement  between 
two  or  more  that  a  sum  of  money  or  some 
valuable  thing,  in  contributing  which  all 
agreeing  take  part,  shall  become  the  prop- 
erty of  one  or  some  one  of  them  on  the  hap- 
pening in  the  future  of  an  event  at  the  pres- 
ent uncertain,  and  the  stake  is  the  money  or 
thing  thus  put  on  the  chance.  There  is  in 
that  this  element  that  does  not  enter  into 
a  modem  purse,  prize,  or  premium,  viz., 
that  each  party  to  the  former  gets  a  chance 
of  gain  from  the  others  and  takes  a  risk  of 
'loss  of  his  own  to  them.  The  purse,  prize, 
or  premium  is  ordinarily  some  valuable 
'  thing  offered  by  a  person  for  the  doing  of 
I  something  by  others,  into  the  strife  for  which 
I  he  does  not  enter.  He  has  not  a  chance  of 
gaining  the  thing  offered,  and,  if  he  abide 
by  his  offer,  that  he  must  lose  it  and  give 
it  over  to  some  of  those  contending  for  it 
is  reasonably  certain."  Competing  for  pre- 
miums offered  by  an  association  of  horse 
races  is  not  competing  for  bets  or  wagers, 
and  therefore  an  agreement  between  two 
owners  of  horses  to  pool  all  premiums  and 
stake  moneys  awarded  on  their  horses  and  to 
divide  the  same  equally  is  valid.  Hankins 
V.  Ottinger,  47  Pac  254,  255,  115  Cal.  454,  40 
L.  R.  A.  76. 

In  a  '*wager**  or  bet  there  must  be  two 
parties,  and  it  is  known,  before  the  chance 
or  uncertain  event  on  which  it  is  laid  is  ac- 
complished, who  are  the  parties  who  must 


either  lose  or  win.  In  a  premium  or  reward 
there  is  but  one  party  until  the  act  or  thing 
or  purpose  for  which  it  is  offered  has  been 
accomplished.  A  premium  is  a  reward  or 
recompense  for  some  act  done;  a  wager  is  a 
stake  on  an  uncertain  event  In  a  premium 
it  is  known  who  is  to  give  before  the  event; 
in  a  wager  it  is  not  known  until  after  the 
event  Alvord  v.  Smith,  63  Ind.  58,  62  (cited 
in  Treacey  v.  Chinn,  70  Mo.  App.  648,  661). 

A  wager  is  a  bet  which  is  a  irtedge  as 
of  money  to  be  paid  to  another  in  a  certain 
event,  the  other  pledging  to  pay  a  forfeit 
in  the  contrary  event  Trotting  for  a  purse 
or  stake  is  not  a  transaction  of  that  kind, 
but  more  properly  belongs  to  the  class  of  no 
cure  no  pay  cases.  Ballard  t.  Brown,  32  AtL 
485,  67  y  t  586. 

Bouvier's  definition  implies  that  tb&ce 
must  be  at  least  two  parties  to  every  wager, 
in  which  one  stands  to  win  and  the  other  to 
lose  some  valuable  thing  upon  the  certain 
result  of  a  particular  event  In  such  a  case 
each  party  Jeopardizes  something,  and  each 
has  a  chance  to  win  something.  It  is  dear 
that  no  such  conditions  exist  where  an  asso- 
ciation offers  a  price  or  premium  to  be  con- 
tested for  by  the  owners  of  horses.  There- 
fore a  note  given  in  consideration  for  a  horse, 
payable  on  demand  after  the  horse  has  won 
a  race,  is  not  illegal,  as  being  a  contract 
against  public  policy  based  on  a  wager,  as 
winning  a  horse  race  did  not  necessarily  im- 
ply a  horse  race  involving  a  wager.  Treacy 
V.  Chinn,  70  Mo.  App.  648,  651. 

WAOEB  OH  AK  BLBOTIOK. 

The  term  "wager  on  an  election,**  with- 
in the  meaning  of  a  statute  prohibiting 
wagers  on  elections,  includes  a  bet  upon  the 
vote  of  a  county  in  a  general  election,  or  of 
a  precinct  in  a  district  or  county  election. 
Commonwealth  v.  Kennedy,  54  Ky.  (15  B. 
Mon.)  531,  533. 

WAGER  POI.IOT. 

Interest  policy  distinguished,  see  "Inter- 
est Policy." 

A  wager  policy  Is  one  which  shows  on 
the  face  of  It  that  the  contract  it  embodies 
is  really  not  an  insurance,  but  a  wager; 
a  pretended  insurance  foxmded  on  an  ideal 
risk,  where  the  assured  has  no  interest  in 
the  thing  insured.  Sawyer  v.  Dodge  County 
Mut  Ins.  Co.,  37  Wis.  503,  539. 

A  policy  of  insurance  obtained  t^  a  par- 
ty who  has  no  interest  in  the  subject  of  in- 
surance is  a  mere  wager  policy.  Embler  v. 
Hartford  Steam  Boiler  Insp.  &  Ins.  Co.,  40 
N.  Y.  Supp.  450,  452,  8  App.  Div.  186. 

A  wager  policy  is  a  policy  in  which  the 
insured  has  no  interest,  and  which  is  in  ef- 
fect a  mere  betting  on  the  chances  of  a  ship's 
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safe  Brrival.    Cassard  t.  Hinman,  1  Bosw. 
(14  N.  T.  Super.  Gt)  207,  212. 

In  the  law  of  insurance  a  wager  policy 
to  one  in  which  the  party  assured  has  no  in- 
terest in  the  thing  insured,  and  could  sus- 
tain no  possihle  loss  hy  the  erent  insured 
against  if  he  had  not  made  such  wagor. 
Amory  t.  Oilman,  2  Mass.  1«  7. 

In  Gamhfl  t.  Ckyrenant  Mut  Ins.  Co.,  60 
Mo.  44,  it  was  said  gambling  and  wager  poli- 
cies are  those  where  the  persons  for  whose 
use  they  issue  have  no  pecuniary  interest. in 
the  life  Insured.  In  Lord  v.  Dall,  12  Mass. 
IVi,  7  Am.  Dec.  88,  it  was  held  that  unless 
the  insured  had  an  interest  in  the  life  in- 
sured it  would  be  a  mere  wager  policy,  con- 
trary to  the  law,  and  therefore  void.  Single- 
ton ▼.  St  Louis  Mut  Ina.  Co.,  66  Ma  63,  78» 
27  Am.  Rep.  821« 

A  wager  policy  is  one  where  the  person 
for  whose  use  the  policy  is  issued  has  no  pe> 
coniary  interest  in  the  life  insured,  and  does 
not  apply  to  a  policy  of  a  wife  on  the  life  of 
her  husband,  as  the  law  requires  him  to  sup- 
port her,  and  In  most  cases  she  is  actually 
dependent  upon  him  for  support  Gambs  t. 
CoTenant  Mat  Life  Ins.  Ca,  60  Mo.  44,  47. 

A  wager  policy  does  not  include  a  case 
where  insurance  is  underwritten  on  mer- 
chandise on  board  a  ship  free  of  salvage  and 
sTerage,  and  the  policy  is  to  be  the  only 
proof  of  interest  required,  insured  having 
f)roporty  on  board,  and  neither  he  nor  the  un- 
derwriters intending  to  insure  on  a  wager 
policy.  Als<H>  T.  Commercial  Ins.  Ca  (U.  S.) 
1  Fed.  Cas.  664. 

If  one  takes  out  a  policy  of  insurance 
upon  the  life  of  another  in  which  he  has  no 
interest,  the  policy  is  a  pure  wager  policy 
and  Toid.  But  where  one  takes  out  a  policy 
on  his  own  life,  it  is  a  valid  contract,  and  be- 
comes operative  Just  as  soon  as  it  is  perfect 
It  is  practically  a  promise  on  the  part  of  the 
Insurer  to  pay  a  sum  of  money  to  the  in- 
sured upon  the  happening  of  a  condition. 
As  such  it  is  a  valid  contract,  properly  a 
subject  of  sale,  and  is  valid  in  tbe  hands  of 
any  person  to  whom  it  is  assigned  for  value. 
Steinback  v.  Diepenbrock,  37  N.  Y.  Supp.  279, 
280,  1  App.  Div.  417. 

WAGES. 

See  '^Current  Wages^;    •HTun  Wages**; 
•^Prevailing  Rate  of  Wages." 

''Wages*'  Is  defined  to  mean  a  compensa- 
tion given  to  a  hired  person  for  his  or  her 
services.  First  Nat  Bank  of  Cleburne  t. 
Graham  (Tex.)  22  S.  W.  1101,  1102  (quoting 
Webster);  Dempsey  v.  McKennell,  23  S.  W. 
625,  628,  2  Tex.  Civ.  App.  284;  Fidelity  Ins., 
Trust  A  Safe-Deposit  Co.  v.  Shenandoah 
Valley  R.  Co.,  0  S.  B.  759.  761.  86  Va.  1.  19 
Am.  St  Rep.  868;   Fidelity  Ins.  &  Safe-De- 


posit Co.  T.  Shenandoah  Iron  Co.  (U.  8.)  42 
Fed.  872,  876. 

The  word  "wages"  is  usually  employed 
in  ordinary  language  to  designate  the  sums 
paid  to  persons  hired  to  perform  manual 
labor.  State  t.  Haun,  64  Pac.  130,  132.  7 
Kan.  App.  609  (quoting  Worcester). 

Wages  are  the  compensations  paid  or  to 
be  paid  for  services  by  the  day.  week.  etc.. 
as  of  laborers,  commissioners,  etc.  Seller  v. 
State,  65  N.  B.  922,  927,  160  Ind.  605;  Cow- 
din  V.  Huff.  10  Ind.  83,  85;  Indianapolis 
School  Com'rs  v.  Wasson,  74  Ind.  133,  142. 

"Wages"  are  defined  to  be  'the  com- 
pensation paid  or  to  be  paid  for  services  by 
the  day,  week,  or  month  (Anderson's  Law 
Diet);  or  a  compensation  given  to  a  hired 
person 'for  his  or  her  services  (Bouv.  Law 
Diet).  They  afe  only  delivered  as  the  re- 
sult of  a  hiring  or  employment  and  involve 
the  relation  of  master  and  servant  or  em- 
ployer and  employ^.  •  •  •  But  while 
wages  are  the  reward  of  work  and  labor,  it 
by  no  means  follows  that  every  claim  for 
work  and  labor  done  is  a  claim  for  wages." 
Where  the  proofs  on  the  trial  show  merely 
work  and  labor  done  in  pursuance  of  a  spe- 
cial contract,  it  does  not  amount  to  a  claim 
for  wages,  and  the  plaintiff,  having  declared 
for  wages  for  manual  labor,  cannot  recov- 
er.   Henry  t.  Fisher,  2  Pa.  Dist  R.  71. 

Wages  are  the  reward  of  labor,  and  al- 
ways come  of  contract  express  or  implied. 
Pennsylvania  Coal  Co.  t.  Costello,  88  Pa.  241. 
244. 

The  term  "wages,"  In  Its  legal  as  well 
as  in  its  popular  sense,  means  compensation 
given  by  a  master  or  employer  to  a  hired 
person  or  employ^  The  law  contemplates 
a  hiring.  The  word  "wages"  as  used  in  Act 
April  9,  1872,  relating  to  liens  for  wages, 
implies  a  hiring  and  the  relation  of  em- 
ployer and  employ^,  and  the  preference  giv- 
en by  the  act  cannot  inure  to  the  benefit  of 
the  contractor  who  employs  others  to  do  the 
actual  work.  Diller  t.  Frantz»  17  Pa.  Co.  Ct 
R.  306.  308. 

There  is  nothing  ambiguous  about  the 
use  of  the  word  "wages**  in  Bankr.  Act  July 
1,  1898.  I  64b,  c  541.  30  Stat  563  (TJ.  S. 
0>mp.  St  1901,  p.  34471.  providing  for  prior- 
ity of  wage-earners.  It  means  the  agreed 
compensation  for  services  rendered  by  the 
workmen,  clerks,  or  servants  of  the  bank- 
rupt— ^those  who  have  served  him  in  a  sub- 
ordinate or  menial  capacity,  and  who  are 
supposed  to  be  dependent  on  their  eamln^rs 
for  their  present  support  Whether  their 
employer  has  agreed  to  pay  them  by  the 
hour.  day.  week,  or  month,  or  by  the  Job  or 
piece,  is  wholly  Immaterial.  In  re  Gurewltz, 
121  Fed.  982.  983,  68  C.  C.  A.  320. 

"Wages  and  earnings"  of  a  debtor,  with- 
in the  meaning  of  the  exemption  statute,  in- 
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dndes  sach  wages  and  earnings  as  long  as 
they  can  be  identified,  and  they  do  not  lose 
their  character  by  the  mere  fact  of  their  be- 
ing paid  to  the  debtor.  Butter  v.  Schumway, 
28  Pac.  321,  322,  16  Ck>lo.  95. 

"Wages/'  as  nsed  in  Rev.  St  art  2335, 
exempting  from  execution  or  attachment  all 
current  wages,  means  compensation  given  to 
a  hired  person  for  his  services.  Neither  the 
amount  of  compensation  nor  the  time  of  pay- 
ment need  be  fixed.  Dempsey  y.  McKennell, 
23  S.  W.  525,  528,  2  Tex.  Civ.  App.  284. 

"Wages  due  workmen,  clerks,  or  serv- 
ants," which  have  been  earned  within  three 
months,  given  priority  by  Bankr.  Act  July  1, 
1898,  c.  541,  30  Stat.  563,  §  64b  (4)  [U.  a  Comp. 
St  1901,  p.  3447],  means  wages  which  are 
owing  at  the  time  of  the  bankruptcy,  al- 
though they  may  not  then  be  due  in  the 
.  sense  of  being  Immediately  payable.  In  re 
P.  BL  Glading  Oo.  (U.  S.)  120  Fed.  709,  710. 

The  compensation  of  bookkeepers  or 
persons  employed  to  make  sales  of  merchan- 
dise or  of  property  manufactured  consti- 
tutes "wages"  within  the  meaning  of  Laws 
1885,  c.  378,  providing  that,  where  a  re- 
ceiver of  a  corporation  is  appointed,  the 
wages  of  its  employ^,  operatives,  and  labor- 
ers shall  be  preferred  in  the  distribution  of 
assets.  Palmer  ▼.  Van  Santvoord,  47  N.  B. 
915,  917,  153  N.  T.  612,  38  L.  R.  A.  402. 

The  word  "wages,"  in  maritime  law,  is 
defined  to  be  the  compensation  allowed  to 
seamen  for  their  services  on  board  a  vessel 
during  a  voyage.  Abb.  on  Shipping,  615;  3 
Kent  185.  Rev.  St  U.  S.  §  4251  [U.  S.  Oomp. 
St  1901,  p.  2929],  providing  that  "no  canal 
boat  without  masts  or  steam  power  which  is 
required  to  be  registered,  licensed  •  •  • 
shall  be  subject  to  be  liable  •  •  •  for 
the  wages  of  any  person  who  may  be  em- 
ployed on  board  thereof  or  in  navigating  the 
same,"  does  not  apply  to  a  claim  for  towing 
such  canal  boat,  made  by  a  corporation. 
Ryan  v.  Hook  (N.  Y.)  34  Hun,  185,  191. 

Oommlssloiis. 

The  term  "wages"  Includes  the  compen- 
sation paid  to  one  who,  under  a  contract  Is 
required  to  purchase  materials  and  employ 
the  requisite  laborers  for  constructing  cer- 
tain buildings,  the  cost  thereof  to  be  paid  by 
the  other  party,  who  is  also  required  to  pay 
the  first  party  a  certain  per  cent  of  the  en- 
tire cost  of  the  building  for  his  services  in 
supervising  and  executing  the  work.  Howell 
V.  McDowell,  47  N.  J.  Law  (18  Vroom)  359, 
360,  1  Atl.  474;  Moore  v.  Heaney,  14  Md. 
558,  562. 

A  claim  against  a  bankrupt  merchant  by 
one  who  acted  as  his  agent  in  making  sales 
of  his  goods  on  a  stipulated  commission  is 
not  entitled  to  priority  of  payment  out  of 
the  bankrupt  estate,  such  commissions  not 
being  included  in  the  language  of  Bankr. 


Act  July  1,  1898,  c.  541,  |  64b,  cl.  4,  30  Stat. 
563  [U.  S.  Comp.  St  1901,  p.  3448],  giving 
priority  to  wages  due  workmen,  clerks,  or 
servants.  In  re  Mayer  (U.  S.)  101  Fed.  2^7, 
4  Am.  Bankr.  R.  202. 

"Wages,"  as  used  in  Act  April  15,  1846, 
providing  that  the  "wages"  of  any  laborer, 
or  the  salary  of  any  person  in  public  or  pri- 
vate employment,  shall  not  be  liable  to  at- 
tachment in  the  hands  of  the  employer,  does 
not  include  a  factor's  or  broker's  commis- 
sions. Hamberger  v.  Marcus,  27  Atl.  681, 
682,  157  Pa.  133.  37  Am.  St  Rep.  719. 

Act  April  15,  1845,  providing  that  the 
wages  of  any  laborer,  or  the  salary  of  any 
person  in  public  or  private  employment  shall 
not  be  liable  to  attachment  in  the  hands  of 
the  employer,  Includes  the  commissions  ow- 
ing to  a  traveling  salesman  from  his  em- 
ployer for  goods  sold  by  him,  and  constitut- 
ing the  compensation  of  the  salesman  for 
services  performed  by  him.  Hamberger  ▼• 
Marcus,  27  Atl.  681,  682,  157  Pa.  133,  37  Am. 
St  Rep.  719. 

"Wages,"  as  used  in  Laws  1885,  c  376, 
referring  to  a  preference  on  claims  against 
corporations  for  "wages"  where  a  receiver 
is  appointed,  will  Include  commissions  earn- 
ed by  one.  employed  in  selling  pianos  under 
an  agreement  to  pay  him  a  fixed  salary  of 
so  much  per  week  and  a  per  cent  on  sales, 
together  approximating  what  his  services 
were  reasonably  worth.  In  re  Luxton  & 
Black  Ck>.,  54  N.  Y.  Supp.  778,  779,  35  App. 
Div.  243. 

Oompensatioii  of  employer  of  otliers. 

In  ordinary  language  the  term  "wages" 
Is  usually  restricted  to  sums  paid  as  rewards 
to  artisans,  to  domestic  servants,  to  la- 
borers employed  in  manufactures,  in  agricul- 
ture, mines,  and  other  manual  occupations, 
and  does  not  Include  the  compensation  of  a 
contractor  engaged  to  build  a  house  for  a 
fixed  price,  altliough  he  does  part  of  the  work 
himself.  Heard  v.  Crum,  18  South.  934,  935, 
73  Miss.  157,  55  Am.  St  Rep.  520. 

"Wages,"  as  used  in  Laws  1885.  c  48, 
I  2,  providing  that  in  every  voluntary  as- 
signment made  for  the  benefit  of  creditors 
the  claims  of  all  servants,  clerks,  or  laborers 
for  personal  service  or  "wages"  owing  from 
the  assignor  for  services  or  labor  performed 
for  three  months  preceding  the  assignment 
should  be  preferred  over  the  claims  of  all 
other  creditors,  cannot  be  construed  to  in- 
clude the  money  due  from  an  assignor  to  a 
firm  operating  a  steam  wood  factory  for 
sawing  and  working  up  rough  planks  accord- 
ing to  the  directions  of  the  assignor,  and  to 
be  paid  therefor  a  certain  sum  per  thousand 
feet  at  the  rate  of  a  certain  sum  per  month. 
Webster  defines  the  word  "wages"  as  a 
compensation  given  to  a  hired  person  for  his 
or  her  services.    In  the  Imperial  Dictionary 
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\t  1b  defined  as  follows:  "In  ordinary  lan- 
guage, the  term  'wages'  Is  usually  restricted 
to  sums  paid  as  rewards  to  artisans,  to  do- 
mestic serrants,  to  laborers  employed  In 
manufactures,  In  agriculture,  mines,  and  oth- 
er manual  occupations."  Worcester  says: 
''In  ordinary  language,  the  term  'wages'  Is 
usually  employed  to  designate  the  sums  paid 
persons  hired  to  perform  manual  labor." 
Lang  ▼.  Simmons,  26  N.  W.  650,  651,  64  Wis. 
625;  Gampfield  ▼.  Lang  (U.  8.)  26  Fed.  128, 
18L 

"Wages  of  laborers,"  as  used  in  Act 
Jnne  16,  1866,  providing  that  the  "wages 
of  laborers"  to  a  certain  amount  are  ex- 
empt from  attachment,  means  "earnings  of 
the  laborer  by  his  personal  manual  toil,  and 
not  the  profits  which  a  contractor  derires 
from  the  labor  of  others."  "The  distinction 
between  the  two  kinds  of  gains  or  rewards 
Is  the  difference  between  the  sale  of  your 
own  labor  and  a  sale  of  another  man's  labor 
at  something  more  than  you  pay  for  It. 
What  is  received  for  another's  labor  over  and 
above  what  is  paid  for  it  is  called  'profit,' 
and  such  profits  are  not  within  the  protec- 
tion of  the  statute."  Smith  v.  Brooke,  49 
Pa.  (18  Wright)  147,  150. 

Within  the  meaning  of  a  statute  ex- 
empting the  "wages"  of  any  laborers  or  the 
salary  of  any  person  in  public  or  private  em- 
ployment, the  word  includes  the  compensa- 
tion of  a  miner  who  by  his  own  labor  mines 
coal  at  a  certain  price  per  ton,  although  he 
employs  a  common  laborer  to  assist  him  at 
10  much  per  day.  Pennsylvania  Goal  Co. 
V.  Gostello,  83  Pa.  (9  Casey)  241,  244. 

Debts  sjmoajaftmuu 

"Wages"  means  a  compensation  for  la- 
bor or  services,  and  they  are  usually  paid 
at  short  intervals.  As  used  in  Corporation 
Act,  I  63  (Rev.  188),  which  provides  that  in 
case  of  the  insolvency  of  any  corporation  the 
laborers  in  the  employ  thereof  shall  have  a 
lien  upon  the  assets  thereof  for  the  amount 
of  "wages"  due  to  them  respectively,  the 
word  is  used  synonymously  with  "debts." 
Delaware,  L.  ft  W.  By.  Co.  v.  Oxford  Iron 
Co.,  88  N.  J.  Bq.  (6  Stew.)  192,  195. 

Debts    due    for    labor    in  iioidepandaiit 


Debts  due  by  customers  to  a  blacksmith 
for  work  done  by  him  in  carrying  on  an  In- 
dependent business  for  himself  as  the  pro- 
prietor of  a  blacksmith  shop  are  not  ex- 
empt from  garnishment  as  "wages."  Tatum 
V.  Zachry,  12  S.  B.  940,  86  Ga.  578. 

Fees  or  salary* 

"Salary"  and  '*wages"  are  synonymous, 
and  both  mean  a  sum  of  money  periodically 
paid  for  services  rendered.  Morse  t.  Bobert- 
son,  9  Hawaii,  195,  197. 
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"Wages"  is  defined  as  a  compensation 
given  to  a  hired  person  for  his  or  her  serv- 
ices; that  for  which  one  labors;  stipulated 
payment  for  service  performed.  The  word 
Is  synonymous  with  "hire,"  "reward,"  "sti- 
pend," "salary,"  "compensation,"  "remunera- 
tion." 8o  it  is  held  that  the  word  "wages" 
in  an  exemption  statute  includes  salary. 
Bovard  v.  Ford,  88  Mo.  App.  498,  501. 

According  to  most  lexicographers,  the 
words  "wages"  and  "salary"  are  synony- 
mous; they  both  mean  one  and  the  same 
thing— a  sum  of  money  periodically  paid  tot 
services  rendered.  Commonwealth  v.  But- 
ler, 99  Pa.  686,  642. 

There  is  no  substantial  difference,  says 
Mr.  Freeman  in  his  work  on  Executions,  be- 
tween the  terms  "wages"  and  "salary,"  when 
they  are  applied  to  the  subject  here  under 
consideration.  The  former  term  is  common- 
ly used  to  denote  the  compensation  of  la- 
borers, and  the  latter  that  of  other  persons 
of  more  permanent  employment  and  more 
elevated  stations.  The  term  "earnings"  is 
more  comprehensive  than  either  of  the  oth- 
ers. It  implies,  as  they  do,  that  the  sum 
due  shall  be  claimed  for  the  personal  serv- 
ices of  the  claimant,  and  that  it  shall  not 
include,  to  any  substantial  extent,  recom- 
pense for  materials  furnished;  but  earnings 
need  not  result  from  work  done  under  the 
direction  of  another,  nor  from  manual  labor. 
Dayton  v.  Bwart,  72  Pac  420,  421,  28  Mont 
153,  98  Am.  St  Bep.  549. 

It  is  true  that  in  a  certain  sense  it  may 
be  said  that  the  word  "wages"  includes  the 
salaries  of  public  oflScers  and  clerks,  and 
the  fees  of  lawyers,  physicians,  and  other 
professional  men;  but  that  is  not  the  or- 
dinary meaning  of  the  word.  Ofilcers  and 
clerks  of  the  city  of  New  York  who  receive 
salaries  are  not  within  the  provisions  of  the 
weekly  payment  law  (Laws  1890,  c.  388)  re- 
quiring the  weekly  payment  of  wages,  and 
such  act  does  not  repeal  the  provisions  of  the 
consolidation  act  as  to  the  payment  of  sal- 
aries, and  applies  only  to  laborers  and  others 
receiving  wages.  People  ex  rel.  Van  Val- 
kenburgh  v.  Myers,  11  N.  Y.  Supp.  217. 

A  tax  on  salary  has  been  held  to  be  a 
tax  on  "wages."  Commonwealth  v.  Cuyler 
(Pa.)  5  Watts  &  8.  275,  27a 

"Wages,"  as  used  in  Const  art  16,  I  28, 
and  Rev.  St  art  218,  providing  that  no  cur- 
rent "wages"  for  personal  services  shall 
ever  be  subject  to  garnishment,  means  the 
compensation  given  to  a  hired  person  for 
services,  and  the  same  Ib  true  of  salary. 
The  words  seem  to  be  synonymous,  converti- 
ble terms,  though  use  and  general  accepta- 
tion have  given  to  the  word  "salary"  a  sig- 
nificance somewhat  different  from  the  word 
"wages,"  in  this:  that  the  former  is  under- 
stood to  relate  to  position  or  ofilce,  to  be 
the  compensation  given  for  official  or  other 
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service,  as  dlstlngufshed  from  "wages,**  the 
compensation  for  labor.  Bell  y.  Indian  Lire 
Stock  Co.  (Tex.)  11  a  W.  844,  848,  8  Ia  R.  A. 
642. 

The  term  "wages"  indicates  Inconsidera- 
ble pay  received  from  a  lower  degree  of 
employment  than  that  denoted  by  the  word 
^'salary,"  which  is*  suggestive  of  a  larger 
compensation  for  more  important  services. 
Meyers  v.  City  of  New  York,  C9  Hun,  291, 
23  N.  Y.  Supp.  484,  486;  People  v.  Brook- 
fleld,  34  N.  Y.  Bupp.  674,  13  Misc.  Rep.  566. 

"Wages"  is  compensation  given  to  a 
hired  person  for  services  rendered,  and  is 
applied  to  designate  the  sums  paid  to  per- 
sons hired  to  perform  manual  labor,  and  is 
distinguished  from  **salary,"  which  ordina- 
rily means  natural  or  periodical  recompense 
or  pay,  and  applies  to  those  holding  official 
positions.  Cane  v.  Mayor,  34  N.  Y.  Supp. 
675;  SuUivan  v.  Gllroy,  55  Hun,  285,  8  N.  Y. 
Supp.  401;  People  v.  Myers,  11  N.  Y.  Supp. 
217,  218,  25  Abb.  N.  C.  368;  Gordon  v.  Jen- 
nings, 9  Q.  B.  Div.  45,  46. 

The  word  "wages,"  as  applied  in  com- 
mon parlance  speciflcally  to  the  pasrment 
made  for  manual  labor  or  other  labor  of 
menial  or  mechanical  kind,  is  distinguished 
from  "salary"  and  from  "fee,"  which  denotes 
compensation  paid  to  professional  men;  and 
hence  under  Laws  1885,  c.  376,  providing 
that  claims  of  employes,  operatives,  and  la- 
borers of  an  insolvent  corporation  for  "wa- 
ges" shall  be  first  paid  out  of  funds  in  the 
hands  of  a  receiver,  unpaid  salaries  of 
bookkeepers,  foremen,  superintendents,  and 
draftsmen  employed  on  monthly  salaries  are 
not  entitled  to  preference.  In  re  Stryker, 
53  N.  B.  625,  158  N.  Y.  526,  70  Am.  St  Rep. 
489;  Cochran  v.  Au  S.  Baker  Co.,  61  N.  Y. 
Supp.  724,  725,  30  Misc.  Rep.  48. 

Acts  1885,  c  876,  provides  that,  where 
a  receiver  of  a  corporation  of  the  state 
shall  be  appointed,  the  '*wages"  of  em- 
ployes, operatives,  and  laborers  thereof  shall 
be  preferred  to  every  other  debt  of  the  cor- 
poration. Held,  that  the  word  "wages"  did 
not  embrace  compensation  paid  the  super- 
intendent and  the  attorney  for  the  corpora- 
tion.   People  T.   Remington,  45   Hun,   329, 
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Under  Act  April  15, 1845  (P.  L.  469),  pro- 
viding that  the  wages  of  any  laborers,  or 
the  salary  of  any  person  in  public  or  pri- 
vate employment,  shall  not  be  liable  to  at- 
tachment in  the  hands  of  the  employer,  com- 
pensation due  for  services  rendered  "to  hunt 
up  witnesses  and  testimony  to  defeat  a  re- 
covery on  a  forged  note"  is  nonattachable. 
"Wages"  is  defined  to  be  a  compensation 
given  to  the  hired  person  for  his  or  her 
services.  Bouv.  Law  Did  "Salary"  la  said 
to  be  a  reward  or  recompense  for  services 
performed.     Id.     In   the    common    use   of 


those  terms  the  word  "salary^  !•  employed 
in  referring  to  a  stated  allowance  for  serv- 
ices of  a  superior  grade  or  fOr  longer  than 
a  daily  period,  while  the  word  '^wages'* 
seems  to  be  applied  generally  to  compensa- 
tion for  short  periods  or  for  smaller  suikisi 
Taken  together,  they  are  broad  enough  to 
cover  all  compensation  for  services  render^ 
ed,  in  whatever  occupation  or  capacity,  no 
matter  how  extended  or  short  the  period  of 
employment,  or  how  large  or  small  the 
amount  In  Commonwealth  t.  Butler,  99 
Pa.  535,  the  court  said:  "According  to  the 
most  approved  lexicographers,  ^the  words 
*wages*  and  'salary'  are  synonymous.  They 
both  mean  one  and  the  same  thing:  a  sum 
of  money  periodically  paid  for  services  ren- 
dered. The  truth  is,  and  these  lexicograph- 
ers seem  to  hold,  that,  if  there  is  any  differ- 
ence in  the  popular  sense  between  'salary' 
and  'wages,'  It  is  only  In  the  application  of 
them  to  more  or  less  honorable  services." 
Hartman  v.  llltzel,  8  Pa.  Super.  Ct  22,  24, 
25. 

Salaries  of  public  ofllcers  are  not  ex- 
empt from  garnishment  under  statutes  ex- 
empting wages.  McLellan  ▼•  Young,  54  Qe. 
899,  400,  21  Am.  Rep.  276. 

Interest  oa  vas^a  due. 

The  term  "wages,"  in  a  statute  giving 
employ^  a  lien  for  the  amount  of  wages 
due  them,  does  not  include  Interest  on  wages 
due,  although  it  appeared  that  the  term 
"wages"  was  used  as  synonymous  with 
"debt"  Delaware,  L.  ft  W.  R.  Co.  v.  Ox- 
ford Iron  Co.,  33  N.  J.  Eq.  (6  Stew.)  192,  199. 

Manner  of  payment. 

"Wages"  means  the  compensation  paid 
to  a  hired  person  for  his  services.  This  com- 
pensation to  the  laborer  may  be  a  specified 
sum  for  a  given  time  of  service,  or  a  fixed 
sum  for  a  specified  work;  that  is,  payment 
may  be  made  by  the  Job.  The  word  "wages" 
does  not  imply  that  the  compensation  is  to 
be  determined  wholly  upon  the  basis  of  time 
spent  in  service,  but  it  may  be  determined 
by  the  work  done.  The  compensation  to  a 
laborer  in  a  factory  of  so  many  cents  per 
"hank"  for  every  hank  made,  payable  bi- 
weekly, is  "wages,"  and  as  such  exempt 
from  the  process  of  garnishment  Swift 
Mfg.  Co.  V.  Henderson,  25  S.  E.  27,  99  Ga. 
136  (citing  Ford  v.  St  L.,  BL  &  N.  W.  R.  Co., 
7  N.  W.  126,  54  Iowa,  728;  Appeal  of  Sei- 
ders,  46  Pa.  [10  Wright]  57;  Hamberger  t. 
Marcus,  27  Atl.  681,  157  Pa.  136,  137,  37  Am. 
St  Rep.  719). 

Paymant  In  propertj. 

The  term  "wages,"  within  the  meaning 
of  the  exemption  statute,  includes  compen- 
sation for  labor  performed  under  a  contract 
by  which  the  laborer  is  to  have  the  price  of 
his  services  applied  on  a  lot  of  ground  whidi 
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his  employer  oontracts'to  sell  to  bim,  al- 
though the  contract  Is  broken  by  the  em- 
ployer. Boott  T.  Watson,  36  Pa.  (12  Casey) 
842,  840. 

FHee  of  svvplies  fnmlAod. 

"Wages"  are  defined  to  be  a  compensa- 
tion given  to  a  hired  person  for  his  or  h^ 
services.  The  idea  of  personal  employment 
and  rendition  of  personal  service  seems  to  be 
regarded  as  Indispensable  requisites  to  the 
payment  of  wages;  so  It  Is  held  that  where 
an  act  was  entitled  "An  act  to  secure  pay- 
ment of  wages  or  salary  to  certain  employ^ 
of  a  railway  corporation,"  and  declared  that 
persons  furnishing  certain  supplies  to  such 
corporation.  Including  engines  and  can, 
shall  have  a  lien  on  the  property  of  the  cor- 
poration, the  act  was  repugnant  to  a  con- 
Btltutlonal  provision  requiring  the  object  of 
a  law  to  be  expressed  In  its  title.  Fidelity 
Ins.,  Trust  &  Safe-Deposit  Go.  t.  Shenan- 
doah Valley  R.  Oo.,  9  S.  B.  759,  761,  86  Va. 
1,  19  Am.  St  Rep.  868;  Fidelity  Ins.  ft  Safe- 
Deposit  Go.  V.  Shenandoah  Iron  Go.  (U.  S.) 
42  Fed.  87%  876. 

Subordinate  eoeiiyaiiom  tmylied* 

"Wages"  are  defined  to  be  the  compen- 
sation paid  by  the  day,  week,  month,  etc., 
for  the  services  of  laborers  or  other  subor- 
dinate or  menial  employes.  Adcock  v.  Smith, 
87  S.  W.  91.  92,  97  Tenn.  aS  Pickle)  878, 
66  Am.  St  Rep.  810  (dtlng  And.  Law  Diet). 

"Wages"  has  a  less  extensive  meaning 
and  embraces  a  smaller  class  of  credits  than 
^'earnings,"  and,  as  used  In  its  application 
to  laborers  and  employes,  conveys  the  idea 
of  a  subordinate  occupation  which  is  not 
Tery  remunerative,  one  of  not  much  Inde- 
pendent responsibUlly,  but  rather  to  imme- 
diate supervision  (Railroad  Oo.  v.  Falkner, 
49  Ala.  115);  and  such  is  its  use  in  Laws 
1885,  c.  876,  providing  that  wages  of  em- 
ployes of  an  insolvent  corporation  shall  be 
preferred  to  other  creditors.  In  re  New  York 
Locomotive  Works,  26  N.  T.  Supp.  209,  212, 
78  Hun,  827. 

The  term  "wages"  applies  to  payment  of 
laborers,  mechanics,  and  domestic  servants, 
and  is  not  applied  to  the  remuneration  of  a 
high  and  important  officer  of  the  state. 
Qreenberg  v.  Laeov»  84  N.  Y.  Supp.  980,  932. 

In  the  sense  of  the  exempting  statutes, 
"wages"  are  held  to  be  such  as  are  earned 
hy  the  hands  and  labor  of  the  individual  him- 
self and  his  family  under  his  direction,  and 
do  not  extend  to  what  he  earns  as  super- 
intendent or  master  of  other  laborers.  The 
compensation  of  the  i)erson  who  is  employed 
by  an  iron  company  to  puddle  iron  at  a  fixed 
rate  per  ton,  who  receives  his  pay  monthly 
on  a  particular  day,  and  who  is  required  to 
begin  and  quit  work  at  certain  hours,  Is 
"wages"  within  MUL  A  Y.  Code,  I  2981,  ex- 


empting from  execution  or  attachment  • 
certain  amount  of  the  wages  of  every  me- 
chanic or  laboring  man.  Adcock  i.  Smith, 
37  a  W.  91,  92,  97  Tenn.  <13  Pickle)  878,  56 
Am.  St  Rep.  810. 

WAGE8  07  HEB  FEESONAL  ULBOB. 

''Wages  of  her  personal  labor,"  as  used 
in  Oode  Iowa,  |  2211,  providing  that  a  wife 
may  maintain  an  action  in  her  own  name 
for  "wages  of  her  personal  labor,"  means 
her  earnings  while  In  the  employ  of  an- 
other tlian  her  husband,  or  while  engaged 
in  an  Independent  occupation  of  her  own. 
Her  husband  Is  entitied  to  her  labor  and  as- 
sistance in  the  discharge  of  those  duties  and 
obligations  whloh  arise  out  of  the  marriage 
relation.  Hence  a  husband  may  maintain 
an  action  against  a  physician  for  malprac- 
tice in  the  treatment  of  his  wife^  whereby 
he  has  been  deprived  of  her  labor  and  assist- 
ance. Mewhlrter  ▼.  Hatten,  42  Iowa,  288, 
291,  20  Am.  Rep.  618;  Omaha  &  R.  Y.  R. 
Go.  T.  ChoUeteb  59  N.  W.  921,  925,  41  Neb. 
57a 


WAGON. 

See  "Broad-Tired  Wagon**;  "Lumber 
Wagon";  "Narrow-Tired  Wagon": 
"Truck  Wagon." 

A  wagon  is  a  wheeled  carriage,  a  ve- 
hicle on  four  wheels,  and  usually  drawn  by 
horses,  especially  one  used  for  carrying 
freight  and  ma*chandlse.  Hamilton  v.  State, 
52  N.  B.  419,  420,  22  Ind.  App.  479;  Spikes 
▼.  Burgess,  27  N.  W.  184^  65  Wis.  428. 

"Wagon,"  as  used  in  a  statute  exempt- 
ing wagons  from  execution,  "is  Intended  to 
mean  a  common  vehicle  for  the  transporta- 
tion of  goods,  wares,  and  merchandise  of  all 
descriptions."  Qulgler  T.  Gorham,  6  OaL 
418,  68  Am.  Dec.  189. 

"Wagon,"  as  used  in  Sees.  Acts  1866, 
160,  exempting  from  levy  and  sale  on  execu- 
tion the  horse  and  wagon  of  certain  Judg- 
ment debtors,  shofild  be  construed  In  its  gen- 
eral sense  to  Include  all  four-wheeled  vehi- 
cles, for  whatever  use  employed,  whether 
covered  or  placed  upon  springs.  Rodgers  v. 
Ferguson,  82  Tex.  533,  534. 

B«eg7  or  oarviage* 

As  carriage,  see  "Carriage." 

The  word  "wagon"  is  a  generic  term,  and 
Includes  every  other  species  of  vehicle,  by 
whatever  other  name  the  same  may  be  call- 
ed, but  In  a  statute  exempting  from  ex- 
ecution wagons,  carts,  or  drays  and  other 
farm  utensils,  does  not  include  a  buggy 
adopted  and  designated  for  the  carrying  of 
persons  only,  as  the  t^rm  "wagon"  Is  used 
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In  a  Hmlted  sense;  the  clause  being  obylonslj 
for  the  protection  of  the  farmer,  and  to  se- 
cure to  him  his  Instruments  of  husbandry. 
Gordon  y.  Shields,  7  Kan.  320-325.  See,  also, 
Dlngman  t.  Raymond,  8  N.  W.  087,  27  Minn. 
B07. 

The  term  "wagon,"  as  used  tn  a  statute 
of  exemptions  declaring  that  one  wagon  shall 
be  exempt  to  a  debtor  from  execution,  In- 
cludes a  buggy;  and  hence,  where  the  only 
conveyance  which  a  debtor  possessed  was  a 
light  open  buggy  with  side  springs,  such 
buggy  was  within  the  meaning  of  the  term 
'*wagon"  aa  so  used,  and  was  therefore  ex- 
empt. Allen  y.  Ooates,  11  N.  W.  132,  183, 
29  Minn.  46. 

"Wagon,"  as  used  in  Ohio  Laws  1878,  § 
69,  p.  692,  exempting  from  execution  to  every 
head  of  a  family  engaged  in  agriculture  "one 
horse,  or  one  yoke  of  cattle,  with  the  neces- 
sary gearing  for  the  same  and  one  'wagon,'  '* 
does  not  include  a  buggy,  as  the  term  applies 
to  vehicles  In  the  use  of  which  the  farmer 
would  be  enabled  to  prosecute  his  business 
of  farming,  in  the  usual  and  ordinary  sense 
of  the  word.  Dulgar  v.  Harbmeyer,  S  Am. 
Law  Rec.  15,  20,  6  Ohio  Dec.  762. 

"Wagons,"  as  used  in  a  bill  of  sale  pur- 
porting to  convey  all  of  the  grantor's  stock 
and  farming  Implements  and  "farming  uten- 
sils," '*wagons,"  etc.,  should  be  construed  to 
include  a  hade  and  a  buggy  used  on  the 
farm.  Royston  v.  McCulley  (Tenn.)  59  S.  W. 
725,  730,  52  L.  R.  A.  899. 

"Wagon,"  as  used  In  a  statute  exempt- 
ing a  wagon  from  execution,  includes  a  two- 
seated  upholstered  one-horse  carriage  built 
and  used  for  easy  riding  only.  Kimball  v. 
Jones,  43  N.  W.  74,  41  Minn.  818. 

In  an  action  to  recover  for  injuries 
caused  by  a  collision  between  teams.  It  was 
alleged  that  the  plaintiff  was  driving  In  a 
wagon,  and  that  defendant  was  driving  in 
another  wagon  on  the  same  side  of  the  same 
highway,  so  that  the  team  of  said  defendant 
was  approaching  that  of  the  plaintiff  from 
the  opposite  direction,  an^  that  the  teams  of 
dofendant  and  plaintiff  would  have  to  meet, 
and  that  treble  damages  were  sought  to  be 
recovered  under  a  statute  which  provides 
that  the  driver  of  any  vehicles,  for  the  con- 
veyance of  persons,  meeting  each  other  on 
the  highway,  who  shall  fail  to  turn  to  the 
right  and  slacken  speed,  shall  pay  to  the  par- 
ty injured  treble  damages  for  driving  against 
the  other  vehicle.  It  was  held  that  the  word 
"wagon"  and  "team"  might  as  properly  be 
used  to  designate  a  vehicle  for  the  carriage 
of  goods  as  one  for  the  conveyance  of  per- 
sons. Neither  of  them,  nor  both  of  them, 
constitute  a  sufficiently  specific  description 
of  the  vehicle  named  in  the  statute  to  enti- 
tle the  recovery  of  treble  damages.  Rowell 
V.  Grothers,  52  Atl.  818,  75  Conn.  124. 


OoaoK  or  Kearse* 

The  term  ''wagon,'*  in  an  exemption 
statute,  does  not  include  a  hackney  coach. 
Qulgley  y.  Gorham,  5  Gal.  418,  63  Am.  Dea 
139. 

Rev.  St  I  2982,  subsec  6»  as  amended 
by  Laws  1882,  c.  117,  exempting  one  wagon 
from  execution,  includes  a  hearse.  Spikes 
V.  Burgess,  27  N.  W.  184,  65  Wis.  428. 

Oil  wagoa. 

As  used  in  Rev.  St  1894,  |  2047,  prohib- 
iting hauling  a  load  of  more  than  2,500 
pounds  on  a  broad-tired  wagon  over  graveled 
roads  when  they  are  thawing,  etc.,  the  word 
"wagon"  should  be  construed  so  that  where 
an  oil  wagon  had  the  front  and  rear  wheels 
held  together  by  a^de  bars  between  which 
rested  an  iron  tank  bolted  permanently  to 
the  side  bars  by  iron  straps,  there  being  no 
coupling  bolt  to  the  wagon,  the  tank  would 
be  construed  as  a  part  of  the  load  and  not 
of  the  wagon.  Hamilton  t.  States  52  N.  B. 
419,  420,  22  Ind.  App.  479. 

WAGON  CBOSSINa. 

Laws  1876,  c.  24,  amended  by  Laws 
1877,  c  73  (Gen.  St  1878,  c»  34,  5  5457),  re- 
quiring  all  railroads  to  build  and  maintain 
good  and  sufficient  cattle  guards  at  all  "wag- 
on crossings,"  and  good  and  substantial 
fences  on  each  side  of  such  road,  refers  to 
crossings  for  public  travel  on  roads,  high- 
ways, or  streets.  It  means  established  wag- 
on roads  intersecting  railroads,  and  does  not 
include  private  ways  or  farm  crossings,  so 
called.  Sather  v.  Chicago,  M.  ft  St  P.  By. 
Co.,  41  N.  W.  458^  40  Biinn.  91. 

WAGON  WOBX. 

In  a  written  instrument  promising  to  pay 
a  certain  number  of  dollars  in  "wagon  work" 
for  value  received,  the  words  "wagon  work" 
do  not  mean  labor,  as  hauling  or  otherwise, 
with  a  wagon  or  wagons,  nor  do  they  mean 
simply  labor  or  work  to  be  performed  by 
the  maker  of  the  note  in  the  construction  of 
wagons,  but  they  mean  wagons,  or  perhaps 
parts  of  wagons — wagons,  either  complete  or 
incomplete,  including  both  the  materials  and 
the  labor  bestowed  upon  them.  Johnson  t. 
Seymour,  19  Ind.  24^  25. 


WAIF. 

Waifs  are  goods  thrown  away  by  a 
thief  in  his  flight  People  v.  Kaata  (N.  Y.) 
3  Parker,  Cr.  R.  129,  138. 

A  stolen  horse  left  by  the  thief  In  his 
flight  is  a  waif.  Hall  v.  Gildersleeve,  86 
N.  J.  Law  (7  Yroom)  286,  287. 
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WAIT. 

See  "Await* 

The  word  ''wait,**  as  used  In  a  promise 
to  wait  for  the  payment  of  a  debt,  and  used 
without  any  adjunct  whatever  in  a  popular 
aenae  means  precisely  the  same  thing  as  the 
word  "forbear,"  which,  when  unqualified  by 
terms  of  restriction,  has  regard  to  a  general 
forbearance.  Downing  t.  Funk  (Pa.)  5 
Rawle,  d9,  7& 


WAIVL 

The  meaning  of  the  word  "walye**  Is  to 
put  off,  to  put  aside  for  the  present,  or  to 
omit  to  pursue.  Webst  Diet  To  waive  for 
an  unspecified  term  does  mean  to  abandon  or 
forsake,  but  to  waive  for  a  specified  time 
means  always  to  omit  to  pursue  for  the  time 
specified,  and  no  longv.  Virginia  Fire  A 
Marine  Ins.  Oo.  v.  Aiken,  82  Va.  424,  428. 

"To  waive"  is  defined  by  Webster  as  be- 
ing "to  throw  away;  to  relinquish  volun- 
tarily; as  a  right  which  one  may  enforce  if 
lie  chooses."  This  does  not  imply  that  one 
may  not  relinquish  a  thing  to  which  he  has 
no  right,  and  an  example  might  be  given  of 
such  relinquishment  of  a  claim  to  something 
without  right.  Anglo-Nevada  Assur.  Corp. 
T.  Nadeau.  GO  Oal.  893.  395,  27  Pac.  302. 

"Waive,"  as  used  in  a  statute  providing 
that  the  time  for  bringing  a  suit  on  a  promis- 
0ory  note  may  be  extended  or  waived  by  eon- 
sent  of  the  indorsers,  does  not  mean  that  the 
■nit  is  waived,  but  only  the  time  for  bringing 
it.  The  suit  must  still  be  brought  during  the 
running  of  the  statute  of  limitations.  Walk- 
er V.  Wigginton's  Adm'r,  60  Ala.  579,  682. 


Bee  "Implied  Waiver.** 

A  waiver  is  an  intentional  abandonment 
or  relinquishment  of  a  known  right  Ghris- 
tenson  v.  Oarleton,  37  Atl.  226,  227,  69  Vt 
91;  Donahue  v.  Windsor  County  Ins.  Co.,  66 
Vt  374,  382;  Ward  v.  Metropolitan  Life  Ins. 
Co.,  83  Atl.  902,  904,  66  Conn.  227,  60  Am. 
8t  Rep.  80;  Hoxle  t.  Home  Ins.  Co.,  82 
Conn.  21,  40;  Fitzgerald  v.  Hartford  Life  ft 
Annuity  Ins.  Co.,  66  Conn.  116,  184,  17  Atl. 
411,  7  Am.  St  Rep.  288;  Lewis  t.  Phoenix 
Hut  Life  Ins.  Co.,  44  Conn.  72,  91;  State  v. 
Hartley,  62  Atl.  616,  617,  75  Conn.  104;  First 
Nat  Bank  v.  Hartford  L.  Sc  A.  Ins.  Co.,  45 
Conn.  22, 44;  Johnson  t.  Schar,  70  N.  W.  838, 
839,  9  a  D.  536;  Corey  v.  Bolton,  63  N.  Y. 
Bupp.  915,  917,  81  Misc.  Rep.  138;  Masons' 
Supply  Co.  T.  Jones,  68  N.  Y.  Supp.  806,  809, 
68  App.  Dlv.  231;  Monroe  Waterworks  Co. 
T.  City  of  Monroe,  86  N.  W.  686,  688»  110 
Wis.  11;  Fraser  v.  ^tna  Life  Ins.  Co.,  90 
N.  W.  476,  481,  114  Wis.  510;  Cedar  Rapids 
Water  Co.  v.  Cedar  Rapids,  90  N.  W.  746, 


749,  117  Iowa,  250;  Kennedy  v.  Roberts,  75 
N.  W.  863,  366,  105  Iowa,  521;  Shaw  v. 
Spencer,  100  Mass.  382,  395,  97  Am.  Dec.  107, 
1  Am.  Rep.  116;  West  v.  Piatt,  1^7  Mass. 
367,  372;  Fulkerson  v.  Lynn,  64  Mo.  App. 
649,  663;  Michigan  Savings  &  Loan  Ass'n  v. 
Missouri,  K.  &  T.  Trust  Co.,  73  Mo.  App. 
161,  166;  Pertn  v.  Parker,  18  N.  E.  747,  748, 
126  111.  201,  2  L.  R.  A.  336,  9  Am.  St  Rep. 
571;  Keller  v.  Robinson  Co.,  88  N.  E.  1072, 
1075,  163  111.  458;  Star  Brewery  Co.  v. 
Primes,  46  N.  B.  145,  148,  163  111.  652;  Unit- 
ed Firemen's  Ins.  Co.  v.  Thomas  (U.  S.)  82 
Fed.  406,  408,  27  C.  C.  A.  42,  47  L.  R.  A.  450; 
Rice  V.  Deposit  Co.  (U.  S.)  103  Fed.  427,  43 
0.  C.  A.  270;  Sldway  v.  Missouri  Land  & 
Live  Stock  Co.  (U.  S.)  116  Fed.  381,  395; 
Cable  T.  United  States  Life  Ins.  Co.  (U.  S.) 
Ill  Fed.  19,  81,  49  C.  C.  A.  216;  Peninsular 
Land  Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co., 
35  W.  Va.  666,  676,  14  8.  B.  237;  Dey  v. 
Martin,  78  Va.  1,  7;  Liverpool  &  L.  ft  G.  Ins. 
Co.  V.  T.  M.  Richardson  Lumber  Co.,  69  Pac. 
938,  951,  11  Okl.  685;  Uvesey  v.  Omaha  Ho- 
tel, 6  Neb.  60,  69;  Cutler  v.  Roberts,  7  Neb. 
4,  14,  29  Am.  Rep.  371;  Warren  v.  Crane,  60 
Mich.  300,  301,  16  N.  W.  466;  Portland  ft  F. 
R.  Oo.  V.  SpUlman,  23  Or.  587,  502,  32  Pac. 
688,  689;  First  Nat  Bank  v.  Maxwell,  66 
Pac.  980,  982,  123  Cal.  360,  69  Am.  St  Rep. 
17;  Robinson  v.  Pennsylvania  Fire  Ins.  Co., 
38  Aa  320,  322,  90  Me.  386;  Reed  v.  Union 
Cent  Life  Ins.  Co.,  61  Pac.  21,  21  Utah,  295; 
Dale  V.  Continental  Ins.  Co.,  81  S.  W.  266, 
269,  95  Tenn.  88;  Supreme  Lodge  K.  P.  v. 
Quinn,  29  South.  826,  827,  78  Miss.  525; 
Bucklen  v.  Johnson,  49  N.  B.  612,  617,  19 
Ind.  App.  406. 

A  ''walrer*'  Is  defined  by  Bouvler  to  be 
the  relinquishment  of  or  refusal  to  accept  a 
right  Kervan  v.  Townsend,  49  N.  Y.  Supp. 
137,  141,  25  App.  Dlv.  256;  Hecht  v.  Brandus, 
23  N.  Y.  Supp.  1004,  W06,  4  Misc.  Rep.  58; 
In  re  Auerbach's  Estate,  65  Pac.  488,  491,  23 
Utah,  529;  Bennecke  v.  Insurance  Co.,  106 
U.  S.  355,  26  L.  Bd.  990;  Cole  v.  Dial,  12  Tex. 
100,  102. 

Waiver  Is  really*  implied  consent  by  a 
failure  to  object  Roseberry  v.  Valley  Build- 
ing ft  Loan  Ass'n,  68  Pac.  1063,  17  Colo.  App. 
448. 

Waiver  is  the  renunciation  of  some  rule 
which  Invalidates  a  contract  but  which,  hav- 
ing been  introduced  for  the  benefit  of  the 
contracting  party,  may  be  dispensed  with  at 
his  pleasure.  Reid  v.  Field,  1  S.  B.  896,  399, 
83  Va.  26. 

A  waiver.  In  the  general  sense,  Is  the 
voluntary  and  Intentional  abandonment  re- 
nunciation, or  relinquishment  of  a  known  le- 
gal right  To  waive  is  to  give  up;  to  aban- 
don and  relinquish.  It  leaves  the  thing 
abandoned  as  though  It  had  never  been. 
Caulfield  v.  Finnegan,  114  Ala.  39,  48»  21 
South.  484. 
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A  waiver  is  bat  a  neglect  or  omiatlon  to 
Insist  upon  a  matter  of  which  a  party  may 
take  advantage  at  the  time  when  it  ought  to 
be  done,  so  that  it  must  operate  as  a  trap 
to  the  other  party  to  insist  upon  it  after- 
wards. Lyman  ▼.  Littleton,  50  N.  BL  42,  64; 
Lisbon  y.  Bath,  28  N.  H.  (3  Fost)  0. 

A  waiver  is  a  relinquishment  of,  or  a 
refusal  to  accept,  a  right  The  waiver  of 
one  of  several  remedies,  or  the  waiver  of  a 
remedy  as  against  one  of  several  parties, 
does  not  extinguish  the  right  Thus,  it  is 
said,  a  party  In  seeking  his  remedy  may 
waive  a  part  of  his  right  and  sue  for  another 
part  White  v.  Nashville  &  N.  W.  R.  Co., 
54  Tenn.  (7  Helsk.)  518,  534  (citing  1  Ghitty, 
PI.  90). 

Waiv^  is  where  one  in  possession  of 
any  right,  whether  conferred  by  law  or  by 
contract,  and  of  full  knowledge  of  the  ma- 
terial facta,  does  or  forbears  the  doing  of 
something  inconsistent  with  the  existence  of 
the  right  or  of  his  intention  to  rely  upon  it 
Thereupon  he  is  said  to  have  waived  it,  and 
he  is  precluded  from  claiming  anytlilng  by 
reason  of  it  afterwards.  Smiley  v.  Barker, 
88  Fed.  684,  687,  28  G.  O.  A.  «. 

It  is  required  of  every  one  to  take  ad- 
vantage of  his  rights  at  a  proper  time,  and 
the  neglect  to  do  so  will  be  considered  a 
waiver.  Browning  v.  Smith,  139  Ind.  280, 
293,  87  N.  B.  640  (quoting  Bouvier»  Law 
Diet). 

A  waiver  of  the  right  to  rescind,  or  an 
election  not  to  rescind,  is  either  a  matter  of 
express  declaration,  or,  as  is  more  frequently 
the  case^  arises  as  a  matter  of  necessary  in- 
ference from  the  acts  or  conduct  of  the  per- 
son against  whom  it  la  asserted.  Where, 
after  the  discovery  of  the  fraud,  the  person 
claiming  the  right  to  rescind  continues  to 
deal  with  the  property  as  if  he  were  the  own- 
er, and  does  acts  which  are  consistent  only 
with  an  affirmation  of  the  transaction  at- 
tacked, he  must  be  held  to  have  elected  not 
to  rescind.  Hallahan  v.  Webber,  87  N.  Y. 
6upp.  618,  616,  16  Misc.  Rep.  327. 

It  Is  a  rule  of  the  civil  law,  consonant 
with  reason,  that  any  one  may  renounce  or 
waive  that  which  was  established  in  his  fa- 
vor. The  same  rule  obtains  at  the  common 
law.  In  practice  it  is  required  of  every  one 
to  take  advantage  of  his  rights  at  a  proper 
time,  and  neglecting  to  do  so  will  be  consider- 
ed a  waiver.    Oole  v.  Dial,  12  Tex.  100,  102. 

Bishop,  in  his  work  on  Contracts  (section 
792),  defines  waiver  as  'Vhere  one  in  pos- 
session of  any  right,  whether  conferred  by 
law  or  by  contract,  and  a  full  knowledge  of 
the  material  facts,  does  or  forbears  the  do- 
ing of  something  inconsistent  with  the  exer- 
cise of  his  right  or  of  his  intention  to  rely  on 
it  Thereupon  he  is  said  to  have  waived  it 
and  he  is  precluded  from  claiming  anything 


by  reason  of  it  afterwards.**  Pokegmma 
Sugar-Pine  Lumber  Ck).  v.  Klamath  River 
Lumber  ft  Imp.  Ck).  (U.  S.)  96  Fed.  84,  36; 
Smiley  v.  Barker  (U.  S.)  83  Fed.  684,  687,  28 
O.  O.  A.  9;  Gable  v.  United  States  Life  Ins. 
Co.,  Ill  Fed.  19,  81,  49  G.  0.  A.  216;  United 
Firemen's  Ins.  (Do.  v.  Thomas,  27  O.  0.  A.  42, 
82  Fed.  407,  47  L.  R.  A.  460;  Bumham  v. 
Interstate  Casualty  Go.,  76  N.  W.  446,  449, 
117  Mich.  142;  Liverpool  ft  L.  ft  G.  Ins.  Co. 
V.  T.  M.  Richardson  Lumber  Co.,  69  Pac.  938. 
961,  11  Okl.  686. 

Where  a  person  passively  encourages  an 
act  to  be  done,  he  cannot  afterwards  exer- 
cise his  legal  right  in  opposition  to  such  con- 
sent if  his  conduct  or  acts  of  encouragement 
induced  the  other  party  to  change  his  posi- 
tion, so  that  he  will  be  pecuniarily  prejudiced 
by  the  assertion  of  such  adverse  dalm. 
Pokegama  Sugar-Pine  Lumber  Go.  v.  Kla- 
math River  Lumber  ft  Imp.  Go.  (U.  8.)  96 
Fed.  34,  36  (citing  Swain  v.  Seamens,  76  U. 
S.  (9  Wall.)  264,  274,  19  L.  Ed.  664). 

By  "waiver"  is  meant  an  act  done  show- 
ing impliedly  ar  expressly  that  the  party 
agreed  to  rely  on  some  security  other  than 
the  estate  mortgaged  for  the  purchase  mon- 
ey, or,  without  any  security,  to  rely  upon  the 
personal  responsibility  of  the  vendee  alone. 
The  taking  by  a  vendor  of  a  mortgage  to  se- 
cure the  payment  of  the  purchase  money  of 
land  sold  does  not  operate  as  a  waiver  of  his 
right  to  an  equitable  li^i  for  such  purchase 
price.  Boos  t.  Bwing,  17  Ohio,  500,  623,  4» 
Am.  Dec.  478. 

Based  om  aets  o»  words. 

A  waiver  is  an  intentional  rellnqnish- 
ment  of  a  known  right  or  such  conduct  as 
warrants  an  Inference  of  such  intent  Dale 
V.  Continental  Ins.  Co.,  81  S.  W.  266,  269,  95 
Tenn.  (11  Pickle)  38.  This  intention  may 
be  shown  by  conduct  as  well  as  by  express 
agreement  Fraser  v.  iBtna  Life  Ins.  C6^  90 
N.  W.  476,  481,  114  Wis.  510. 

To  make  out  a  case  of  waiver  of  a  legal 
right  there  must  be  a  fair,  unequivocal,  and 
decisive  act  of  the  party  showing  such  a  pur- 
pose, or  acts  amounting  to  an  estoppel  on  his 
part  Fhrst  Nat  Bank  v.  Maxwell,  66  Pac 
980,  982,  128  Cal.  36a  69  Am.  St  Rep.  64 
(citing  Rose  t.  Swan,  75  Tenn.  [7  Lea]  467). 

A  waiver  of  an  existing  right,  to  be  ef- 
fectual, must  be  made  intentionally,  and, 
when  there  is  no  express  agreement  to  sur- 
render a  right  the  mere  action  of  a  person, 
to  have  that  effect  must  be  such  as  to  evince 
clearly  an  intention  in  the  mind  of  the  actor 
to  make  the  surrender.  Balfour  y.  Parkin- 
son (U.  S.)  84  Fed.  866,  861. 

Waiver  is  a  matter  of  intentioo,  out- 
wardly manifested  in  some  unequivocal  man- 
ner; and  the  fact  that  in  an  action  against  a 
city  for  personal  injuries  it  soflered  a  de- 
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fault  is  not  a  waiver  of  anj  defect  In  the 
notice  of  the  injury,  required  lnj  statate  to 
be  given  to  the  city.  Gardner  y.  City  of  New 
London,  28  Atl.  42,  46^  68  Oonn«  267. 

Mere  silence  at  a  time  when  there  was 
no  requirement  to  speak  is  not  a  waiver,  nor 
evidence  from  which  waiver  may  he  inferred 
(Armstrong  v.  Insurance  Ck>.,  18Q  N.  T.  660, 
29  N.  BL  991);  so  that  the  mere  retention  of 
proofs  served  after  the  time  limited  for  thehr 
service  is  not  a  waiver  of  performance  of 
the  conditions  precedent  Kademacher  v. 
Oreenwfch  Ins.  Ckk,  27  N.  T.  Supp.  155,  158, 
75  Hun,  88. 

A  waiver  Implies  the  idea  that  one  has 
a  right,  and,  with  knowledge  of  his  rights 
and  that  which  might  defeat  his  rights,  does 
an  act  by  which  he  waives  the  right  to  stand 
npon  his  legal  position  or  his  legal  right 
Hollings  V.  Bankers'  Union  of  the  World,  41 
a  B.  90,  92,  68  8.  C.  192. 

Waiver  is  the  giving  np^  relinquishing,  or 
surrendering  some  knovm  right  and  may  be 
found  to  exist  if  one  acts  in  such  a  way  that 
his  conduct  implies  that  he  has  waived  his 
right  and  amounts  to  a  bar  or  obstruction 
only  when  established,  and  may  be  said  to 
be  an  estoppeL  Orosswell  v.  Connecticut  In- 
demnity Ass'n,  29  S.  B.  236,  239,  51  8.  C.  469. 

Waiver  of  defects  in  machinery  consists 
m  retaining  It  after  knowledge,  without  ob- 
jection and  without  promise  of  amendment 
jf  ord  V.  Chicago,  R.  I.  Sc  P.  Ry.  Co.,  75  N.  W. 
650,  651,  106  Iowa,  85. 

A  waiver  takes  place  where  a  man  dis- 
penses with  the  performance  of  something 
which  he  has  a  right  to  exact  A  man  may 
do  that,  not  only  by  saying  that  he  dispenses 
with  It—- that  he  excuses  the  perfOTmance — 
or  he  may  do  it  as  effectually  by  conduct 
which  naturally  and  Justly  leads  the  other 
party  to  believe  that  he  dispenses  with  it 
Tliere  can  be  no  waiver  unless  so  Intended 
by  one  party  and  so  understood  by  the  other, 
or  one  party  has  so  acted  as  to  mislead  the 
other.  Thompson  v.  Gomer  (Cal.)  36  Pac 
484,  485  (citing  2  Herm.  Bstop.  |  825). 

There  is  no  ground  for  a  satisfactory  dis- 
tinction between  a  waiver  by  word  and  a 
waiver  by  an  act  Bach  is  evidence  of  a 
new  promise,  sufficient  to  take  the  case  out 
of  the  statute  of  limitations,  and  operative 
only  as  such;  and,  while  the  cause  of  action 
is  the  old  promise,  the  measure  of  the  lia- 
bility is  determined  by  the  new  one.  The 
waiver  in  ^ther  case  must  be  taken  as  it  is — 
absolute,  if  absolute;  conditional,  if  condi- 
tional. Oillingbam  v.  Brown,  60  N.  B.  122, 
124^  178  Mass.  417»  65  L.  B.  A.  S2a 


«a  •stopyel- 

A  waiver  may  be  created  by  acts,  con- 
duct or  declarations  insufficient  to  create  a 
technical  estoppeL    Supreme  Tribe  of  Ben 


Hur  V.  Hall,  56  N.  B.  780,  783,  24  Ind.  App. 
316,  79  Am.  St  Rep.  262  (citing  Queen  Ins. 
Co.  V.  Young,  86  Ala.  424,  5  South.  116,  11 
Am.  St  Rep.  51;  Titus  v.  Glens  Falls  Ins. 
Co.,  81  N.  Y.  410);  Westchester  Fire  Ins.  Co. 
V.  McAdoo  (Tenn.)  57  S.  W.  409,  411. 

There  need  be  no  direct  and  specific 
agreement  to  waive  the  forfeiture  in  an  in- 
surance policy.  A  waiver  may  be  implied  by 
the  acts  and  conduct  of  the  party.  It  is  now 
settied,  says  the  court  in  Titus  v.  Olens  Falls 
Ins.  Co.,  81  N.  Y.  419,  that  such  a  waiver 
need  not  be  based  on  any  new  agreement  or 
an  estoppel.  Joyce  says  (section  1370),  as  a 
general  rule,  if  the  company  has  treated  the 
policy  as  valid,  and  has  sought  to  enforce 
payment  of  the  premlima,  and  has  otherwise 
with  knowledge  recognized  by  its  own  acta  or 
declarations  or  those  of  its  agents  the  policy 
as  still  subsisting,  it  waives  thereby  prior  for- 
feitures. Knarston  v.  Manhattan  Life  Ins. 
Co.,  56  Pac.  778,  774,  124  Cal.  74  (citing  Rob- 
inson V.  Pacific  Fire  Ins.  C^.  [N.  Y.]  18 
Hun,  895;  Murray  v.  Home  Ben.  Life  Ass'n, 
90  Cal.  406,  27  Pac.  809,  25  Am.  St  Rep.  133). 

While  a  waiver  of  a  condition  of  forfei- 
ture need  not  be  based  upon  a  technical  es- 
toppel, yet  in  the  absence  of  an  express 
waiver,  some  of  the  elements  of  an  estoppel 
must  exist — the  insured  must  have  been 
misled  by  some  action  of  the  company  which 
caused  the  omission  to  comply  with  the  con- 
dition, which  could  only  be  done  by  virtue  of 
the  policy.  Armstrong  v.  Agricultural  Ins. 
Co.,  130  N.  Y.  560,  29  N.  E.  991,  992;  Ronald 
V.  Mutual  Reserve  Life  Ass'n,  30  N.  B.  739, 
740,  132  N.  Y.  378;  Rademacher  v.  Green- 
wich Ins.  Co.,  27  N.  Y.,Supp.  155,  158,  75 
Hun,  83. 

In  Weed  v.  London  ft  Lancashire  Ins. 
CJo.,  116  N.  Y.  106,  22  N.  B.  229,  it  was  de- 
elded  that  to  establish  a  waiver  of  a  forfei- 
ture In  a  policy  of  insurance,  the  proof  must 
show  a  distinct  recognition  of  the  validity 
of  the  policy  after  knowledge  of  the  forfei- 
ture by  the  person  by  whom  it  is  claimed 
such  forfeiture  was  waived.  In  the  absence 
of  an  express  waiver,  some  of  the  elements 
of  estoppel  must  exist  The  Insured  must 
have  been  misled  by  some  act  of  the  insur- 
er, or  It  must,  after  knowledge  of  a  breach, 
have  done  something  which  would  only  have 
been  done  by  virtue  of  the  policy,  or  have 
required  something  of  the  assured  which 
he  was  bound  to  do  only  under  a  valid  policy, 
or  have  exercised  a  right  which  he  had  only 
by  virtue  of  the  policy.  Gibson  Electric  Co. 
V.  Liverpool  &  London  &  Globe  Ins.  Co.,  54 
N.  B.  23,  25,  159  N.  Y.  418. 

It  is  not  necessary,  in  order  to  consti- 
tute a  waiver,  that  the  facts  shall  be  such 
as  would  support  a  plea  of  estoppel.  A  waiv- 
er of  conditions  in  a  fire  policy  is  in  fact  an 
election  not  to  take  charge  of  a  technical 
defense  in  the  nature  of  a  forfeiture,  and 
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should  be  looked  upon  with  liberality  rather 
than  with  strictness.  Corson  y.  Anchor  Mut 
Fire  Ins.  Co..  85  K.  W.  806,  807,  113  Iowa, 
641. 

The  doctrine  of  waiver  is  not  necessarily 
predicated  upon  an  estoppel.  While  an  es- 
toppel carries  with  it  a  waiver,  the  latter 
may  arise  where,  strictly  speaking,  on  the 
same  state  of  facts,  an  estoppel  would  not 
Cassimus  ▼.  Scottish  Union  &  National  Ins. 
Co.,  33  South.  163,  167,  135  Ala.  256. 

Oapaeity  of  parties. 

A  waiver  must  be  by  one  capable  of 
binding  himself  (Am.  ft  Bng.  Bnc  of  Law, 
525),  and  so  cannot  be  made  by  an  infant 
personally,  for  he  has  a  right  to  be  protected 
against  his  own  imprudence.  Oorey  v.  Bol- 
ton, 63  N.  Y.  Bupp.  015,  017,  81  Misc.  Bep. 
138. 

OoasldarAtion. 

A  waiver,  being  merely  a  voluntary  relin- 
qnishment  of  a  right,  cannot  be  regarded  as 
a  contract,  and  does  not  require  a  new  con- 
sideration to  support  it.  Schwartz  v.  Wilmer, 
44  Aa  1050, 1061, 00  Md.  136.  To  constitute  a 
waiver,  it  must  be  founded  on  a  considera- 
tion. Linwood  Park  Ck>.  v.  Van  Dosen*  58 
N.  B.  576,  580,  63  Ohio  St  183. 

A  waiver,  to  be  binding,  must  operate 
by  way  of  estoppel,  or  amount  to  a  promise 
supported  by  a  valuable  consideration.  One 
does  not  waive  the  defense  that  he  is  a 
surety,  and  as  such  discharged  by  the  neglect 
of  the  payee,  by  merely  writing  the  payee 
that  he  is  going  to  try  to  have  the  note  set- 
tled, and  asking  whether,  in  case  he  had  to 
pay  it  all  himself,  he  could  pay  it  in  install- 
ments; the  payee  not  having  by  reason  there- 
of done,  or  omitted  to  do,  anything  to  his 
prejudice.  Orandall  v.  Moston,  50  N.  Y. 
Supp.  145,  147,  24  App.  Div.  547. 

A  waiver,  to  be  operative,  must  be  sup- 
ported by  an  agreement  founded  on  valua- 
ble consideration,  or  the  act  relied  on  as  a 
waiver  must  be  such  as  to  estop  the  parly 
from  insisting  on  performance  of  a  contract 
or  forfeiture  of  the  consideration.  Ripley  v« 
iEStna  Life  Ins.  Co.,  30  N.  Y.  138,  164,  86  Am. 
Dec.  362;  Decker  v.  Sexton,  43  N.  Y.  Supp. 
167,  171,  10  Misc.  Rep.  50. 

Eleotioa  to  f  oreso  adTantase. 

A  waiver  implies  an  election  of  the  par- 
ty to  forego  some  advantage  which  he  might 
have  had.  Supreme  Lodge  K.  P.  v.  Quinn, 
20  South.  826,  827,  78  Miss.  525. 

A  waiver  is  an  election  by  one  to  dis- 
pense with  something  of  value,  or  to  forego 
some  advantage  he  might  have  taken  or  in- 
sisted upon.  Warren  v.  Crane,  15  N.  W.  465, 
50  Mich.  300;  Liverpool,  L.  ft  G.  Ins.  Co.  v. 
T.  M.  Richardson  Lumber  Co.,  60  Pac.  038, 
051,  11  Okl.  585;  Cable  v.  United  States  Life 


Ins.  Co.  (U.  S.)  Ill  Fed.  10,  81«  40  C.  a  A. 
216;  United  Firemen's  Ins.  Co.  v.  Thomas 
(U.  S.)  82  Fed.  406,  408,  27  C.  C.  A.  42,  47  L. 
R.  A.  450;  Decker  v.  Sexton,  43  N.  Y.  Supp. 
167,  171,  10  Misc.  Rep.  50;  Cedar  Rapids 
Water  Co.  v.  Olty  of  Cedar  Rapids,  00  N. 
W.  746,  740,  117  Iowa.  260. 

A  waiver  implies  an  election  of  a  party 
to  dispose  of  some  advantage  which  he  might 
at  his  option  demand  or  insist  upon,  and  it 
is  applied  on  the  principle  that  when  a  party 
whose  right  it  is  to  object  takes  no  objection 
to  the  proceedings  or  the  power  of  the  court 
to  hear  the  case,  he  is  held  to  have  waived 
all  objections  to  formal  and  technical  defects. 
French  v.  Seamans,  48  N.  Y.  Supp.  0,  13,  21 
Misc.  Rep.  722;  Cowenhoven  y.  Ball,  118  N. 
Y.  281,  234,  23  N.  B.  470,  471, 

Eqvitable  estoppel  distiiisiilslied. 

Bquitable  estoppel  arises  when  the  pur- 
pose or  natural  consequence  of  a  person's 
representations  or  conduct  is  such  as  to  in- 
duce another  person  to  do  or  omit  some  act 
the  doing  or  omission  of  which  would  turn 
out  to  his  detriment  and  to  the  induckig  par- 
ty's benefit,  if  the  latter  were  permitted  to 
take  advantage  of  it;  and  such  an  estoppel 
more  often  carries  the  Implication  of  fraud 
than  waiver  does.  Bales  v.  Perry,  51  Mo. 
440.  Waiver  depends  on  what  one  intended 
to  do  himself;  estoppel  rather  on  what  he 
caused  his  adversary  to  do.  There  may  be 
a  valid  waiver  of  rights  of  a  certain  kind-^ 
that  is,  formal  as  distinguished  from  sub- 
stantial rights — ^without  consideration,  show- 
ing that  waiver  differs  from  contract  But 
where  rights  are  involved  we  apprehend  thai 
a  waiver  must  be  supported  by  a  considera- 
tion, to  be  valid.  Fairbanks,  Morse  Sc  Co.  v. 
Baskett,  71  S.  W.  1113,  1116,  08  Mo.  Apg.  53. 

As  estoppeL 

•*Waiver"  belongs  to  the  family  of  "e^ 
topper*  and  often  they  are  convertible  terms. 
Maloney  v.  Northwestern  Masonic  Aid  Ass'n, 
40  N.  Y.  Supp.  018,  021,  8  App.  Div.  575. 

A  waiver  or  dispensation  is  not  in  the 
nature  o<  a  contract,  which  requires  the  sup- 
port of  a  consideration,'  but  rather  of  an 
estoppel,  whereby  on  account  of  acts  or  ad- 
missions, either  recognizing  a  contract  as 
of  binding  force  after  a  forfeiture,  or  hold- 
ing out  that  performance  of  some  condi- 
tion is  dispensed  with,  the  validity  of  the 
contract  may  not  be  denied.  Knartson  v. 
Manhattan  Life  Ins.  Co.,  73  Pac.  740,  742, 140 
Cal.  57. 

In  strictness,  the  term  ''waiver^  is  used 
to  designate  the  acts,  or  consequences  of  the 
acts,  on  one  side  only,  while  the  term  **e8- 
toppel**  (in  pais)  is  applicable  where  the  con- 
duct of  one  side  has  induced  the  other  to 
take  such  a  position  that  he  will  be  injured 
if  tlie  first  be  permitted  to  repudiate  his  act; 
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bQt  In  laws  of  insurance  the  terms  are  ordi- 
narily xx9ed  indiscriminately.  McCormick  v. 
Orient  Ins.  Co.,  24  Pac  1003,  1004,  86  Cal. 
260.  And  such  is  the  rule  in  quo  warranto 
proceedings  to  determine  the  validity  of  cor- 
porations. State  y.  School  Dist  No.  108,  88 
N.  W.  751,  753,  85  Minn.  230. 

In  May,  Ins.  I  506,  cited  with  approval 
In  2  Bac  Ben.  Soc.  I  42,  it  is  stated  that  the 
terms  "estoppel"  and  "waiver,"  though  not 
technically  identical  are  so  near  allied,  as 
applied  to  the  law  of  insurance,  and  so  like 
in  the  consequences  which  follow  their  appli- 
cation, that  they  are  used  indiscriminately 
by  the  courts.  In  Diehl  v.  Adams  County. 
Ins.  Co.,  58  Pa.  (8  P.  F.  Smith)  443,  08  Am. 
Dec.  302,  it  is  said  that  a  waiver  of  a  breach 
or  condition  never  occurs  unless  intended,  or 
where  the  act,  if  relied  on  in  equity,  ought 
to  estop  the  party  from  denying  it  The 
doctrine  of  waiver  by  estoppel  is  stated  in 
Cannon  v.  Home  Ins.  Company,  53  Wis.  585, 
593,  11  N.  W.  11,  to  be  that  a  party  cannot 
occupy  inconsistent  grounds  or  positions;  that 
one  who  relies  on  the  forfeiture  of  the  con- 
tra ct  cannot  at  the  same  time  treat  the  con- 
tract as  an  existing  valid  one,  nor  call  upon 
the  other  party  to  the  contract  to  do  anything 
required  by  it  Several  former  cases  in  this 
court  were  cited  in  support  of  this  proposi- 
tion, and  it  was  said  that  "they  certainly  set- 
tled the  rule  of  law  for  this  state."  Kidder 
V.  Knights  Templars  &  Masons  Life  Indem- 
nity Co.,  60  N.  W.  364,  367,  04  Wis.  538. 

In  considering  whether  there  has  been 
a  waiver  or  estoppel,  the  difference  between 
waiver  and  estoppel  is  that  in  the  former  the 
result  is  voluntary,  while  in  the  latter  the 
conduct  of  the  party  may  have  been  volun- 
tary, but  with  intention  not  to  lose  any  exist- 
ing rights,  yet  if  such  conduct  mislead,  then 
estoppel  arises.  One  is  the  voluntary  sur^ 
rendering  of  a  right  (Hoxie  v.  Home  Ins.  Co., 
32  Conn.  21,  86  Am.  Dec.  240),  and  the  other 
is  the  inhibition  to  assert  it  from  the  mis- 
chief that  has  followed  (Shaw  v.  Spencer,  100 
Mass.  382.  395,  97  Am.  Dec  107,  1  Am.  Rep. 
115).  Libby  T.  Haley,  89  Atl.  1004,  1006, 
91  Me.  831. 

In  an  action  on  an  Insurance  policy, 
Drought  after  the  time  limited  by  the  terms 
of  the  policy,  plaintiff  excused  the  delay,  al- 
leging negotiations  with  defendant*s  agents 
to  settle  the  loss  without  litigation,  and  their 
request  not  to  bring  suit,  and  promismg  to 
pay  without;  and  the  defendant  set  up  the 
provision  of  the  policy  that  no  officer  or 
agent  should  have  power  to  waive  any  pro- 
vision therein  contained.  Discussing  this, 
the  court  said:  ''As  this  claase,  in  its  terms, 
applies  only  to  matters  constituting  a  waiver, 
it  is  clear  that  it  can  have  no  application  to 
fftcts  creating  an  estoppel;  for,  though  the 
terms  'e8topi>er  and  'waiver*  may  sometimes 
loosely  be  used  interchangeably,  there  is  a 
clear  distinction  between  them.    A  waiver 


arises  by  the  intentional  relinquishment  of  a 
right  by  a  person  or  party,  or  by  his  negleci 
to  insist  upon  his  right  at  the  proper  time, 
and  does  not  imply  any  conduct  or  dealing 
with  another  by  which  that  other  is  induced 
to  act  or  forbear  to  act  to  his  disadvantage; 
while  an  estoppel  necessarily  presupposes 
some  such  conduct  or  dealing  with  another. 
The  matters  set  up  by  the  plaintiff  are  mat- 
ters operating  by  way  of  estoppel,  and  not 
as  a  waiver."  Metcalf  v.  Pbenix  Ins.  Co.,  43 
Atl.  541,  542,  21  R.  L  307. 

Where  It  appears  that  an  insurance  com- 
pany refused  to  pay  a  claim  for  loss  on  other 
grounds  than  that  of  insufficient  proofs,  they 
are  deemed  to  have  waived  a  failure  to  fur- 
nish sufficient  proof;  but  such  waiver  is  not 
avoided  by  a  provision  in  the  policy  provid- 
ing that  no  waiver  of  the  policy  shall  be  ef- 
fectual unless  indorsed  thereon,  since  such 
facts  constitute  an  estoppel  in  pais,  though 
called  a  "waiver."  Roberts  v.  Northwestern 
Nat  Ins.  Co.,  62  N.  W.  1048,  1050,  90  Wis. 
2ia 

EzlstiAs  rickt. 

There  can  be  no  waiver  of  a  nonexlsting 
right  Liverpool,  L.  &  G.  Ins.  Co.  v.  T.  M. 
Richardson  Lumber  Co.,  69  Pac.  938,  951,  11 
OkL  585. 

The  word  "waiver"  implies  the  aban- 
donment of  a  right  which  can  be  enfor- 
ced, or  of  a  privilege  which  can  be  exercised; 
and  there  can  be  no  waiver  unless  at  the 
time  there  is  some  right  or  privilege  in  ex- 
istence. San  Bernardino  Inv.  Co.  v.  Merrill, 
41  Pac  487,  488,  108  Cal.  490. 

Knowledge  and  Intentioni 

To  constitute  a  waiver.  It  must  flilrly  ap- 
pear that  there  was  an  intent  to  waive  the 
right  Linwood  Park  Co.  v.  Van  Dusen,  58 
N.  E.  576,  580,  63  Ohio  St.  183. 

To  constitute  a  waiver  there  must  be 
both  knowledge  of  the  existence  of  the  right 
and  an  intention  to  relinquish  it  Portland 
&  F.  R.  Co.  V.  SpiUman,  23  Or.  587,  592,  32 
Pac.  688,  689;  Cutier  v.  Roberts,  7  Neb.  4, 
14,  29  Am.  Rep.  371;  Livesey  v.  Omaha 
Hotel  Co.,  5  Neb.  50.  69;  Dey  v.  Martin.  78 
Va.  1,  7;  Hoxie  v.  Home  Ins.  Co.,  32  Conn. 
21,  40,  85  Am.  Dec.  240;  Supreme  Lodge  K. 
P.  V.  Qulnn,  29  South.  826,  827,  78  Miss.  525; 
Reed  v.  Union  Cent  Life  Ins.  Co.  of  Cin- 
cinnati, 61  Pac.  21,  21  Utah,  295;  Star  Brew- 
ery Co.  V.  Primas,  45  N.  B.  145,  148,  163  111. 
652;  Perin  v.  Parker,  18  N.  E.  747,  748,  126 
111!  201,  2  L.  R.  A.  336,  9  Am.  St.  Rep.  571. 
The  intention  courts  often  find  from  con- 
duct that  is  inconsistent  with  an  intent  to 
insist  upon  the  right,  but  the  right  relhiquish- 
ed  must  be  one  that  is  actually  known  to  the 
party  making  the  waiver.  Fitzgerald  v. 
Hartford  Life  &  Annuity  Ins.  Co.,  56  Conn. 
116,  134,  17  Ati.  411,  7  Am.  St  Rep.  288. 
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A  person  cannot  be  bound  by  a  waiver 
of  his  rights  unless  such  waiver  is  made 
distinctly,  and  with  a  full  knowledge  of  the 
rights  which  he  intends  to  waive.  In  some 
cases  It  has  be^i  held  that  a  waiver  must  be 
an  intentional  act  with  knowledge  of  the 
facts.  Bucklen  v.  Johnson,  49  N.  B.  612,  617, 
19  Ind.  App.  406. 

A  waiver  is  effective  only  when  It  is 
made  intentionally  and  with  knowledge  of 
the  circumstances.  In  re  Auerbach's  Estate^ 
G5  Pac  488,  491,  23  Utah,  529  (citing  Ben- 
necke  v.  Connecticnt  Mut  lilfe  Ins.  Co.,  106 
U.  S.  355,  26  L.  B)d.  990). 

Waiver  is  essentially  a  matter  of  inten- 
tion, and  cannot  arise  out  of  acts  done  in 
Ignorance  of  material  facts.  Freedman  v. 
Fire  Ass^n  of  Philadelphia,  82  AH.  89,  40, 
168  Pa.  249. 

A  waiver,  to  be  binding,  must  be  made 
with  full  knowledge  of  the  right  which  the 
party  intends  to  waive.  Johnson  v.  Scbar, 
70  N.  W.  838,  839,  9  S.  D.  636. 

To  constitute  a  waiver,  the  party  upon 
whom  it  operates  must  have  full  knowledge 
of  all  the  essential  or  material  facts  of  the 
acts  or  conduct  of  the  other  party,  and  with 
such  knowledge  consent  to  proceed  notwith- 
standing; and  the  party  relying  upon  such 
waiver  assumes  the  burden  of  proof  as  to 
the  knowledge  of  the  party  making  the 
waiver.  St  Louis  Electric  Light  &  Power 
Ck).  V.  Bdison  General  Electric  Ca  (U.  8.)  64 
Fed.  997,  1001. 

Waiver  must  be  by  one  in  possession  of 
full  knowledge  of  the  material  facts  and 
with  intent  to  waive.  Decker  v.  Sexton,  43 
N.  Y.  Supp.  167,  171,  19  Misc.  Bep.  69. 

Where  It  does  not  appear  that  the  parties 
to  an  action  knew  of  the  disqualification  of 
a  Judge,  such  disqualification  was  not  waived 
by  the  parties  by  merely  proceeding  to  trial. 
State  V.  Hartley,  52  Aa  615,  617.  75  Oonn. 
104. 

Waiver,  it  has  been  said,  is  a  question 
of  intention,  to  be  determined  as  a  fact 
Ck>nduct  or  consent  therefore,  to  show  a 
waiver,  should  be  inconsistent  with  an  in- 
tention to  claim  exemptions.  State  v.  Qard- 
ntf ,  78  Pac  690,  691,  82  Wash.  650,  98  Am. 
St  Rep.  85a 

Waiver  by  a  party  of  any  contractual 
right  is  a  matter  of  intention.  Sullivan  v. 
Prudential  Ins.  Go.  of  America.  66  N.  E.  268. 
269,  172  N.  T.  482. 

A  waiver  presupposes  a  knowledge  of 
the  thing  to  be  waived.  Callies  v.  Modem 
Woodmen  of  America,  72  8.  W.  718,  714,  98 
Ma  App.  521. 

A  waiver  is  an  intentional  relinquish- 
ment of  a  known  right  or  such  conduct  as 
warrants    an   inference   of    the    waivor    of 


such  rights.  But  where  it  appears  that  there 
was  no  such  intent  in  fact  there  is  no 
waiver.  Peninsular  Land  Transp.  &  Mfg.  Go. 
V.  Franklin  Ins.  Co.,  35  W.  Ya.  666.  676. 14  S. 
B.  287. 

A  waiver  involves  the  idea  of  assent 
and  assent  is  primarily  an  act  of  the  under- 
standing. Jewell  V.  Jewell,  84  Me.  304,  307, 
24  AtL  858.  18  L.  B.  A.  47a 

Waiver  involves  the  notion  of  an  Inten- 
tion entertained  by  the  holder  of  some  right 
to  abandon  or  relinquish,  instead  of  insisting 
on  the  right  Fairbanks,  Morse  ft  Go.  v. 
Baskett  71  8.  W.  1113,  1116,  98  Mo.  App.  58 
(citing  Stiepel  v.  German-American  Mat  Llf^ 
Ass'n,  66  Mo.  App.  224). 

*To  make  a  case  of  abandonment  or 
waiver  of  a  legal  right  there  must  be  a  clear, 
unequivocal,  and  decisive  act  of  the  party, 
showing  such  a  purpose,  or  acts  amounting 
to  estoppel  on  tils  part"  In  Stiepel  v.  Life 
Ass'n,  55  Mo.  App.  224,  it  is  said  that  'Valv- 
ar depends  solely  upon  the  intention  of  the 
party  against  whom  it  Is  Invoked,  and  it  is 
in  that  respect  different  from  estoppeL"  It 
is  not  meant  by  this,  however,  that  one's 
secret  understanding  Is  to  control,  for  a 
party's  intent  will  be  construed  from  his 
acts  or  what  he  may  do  or  writa  Michigan 
Sav.  ft  Loan  Ass'n  v.  Missouri,  K.  ft  T.  Ttust 
Co..  73  Mo.  App.  161,  165. 

It  is  said,  in  West  t.  Piatt  127  Mass. 
367,  872:  *'A  waiver  is  indeed  the  intuitional 
relinquishment  of  a  known  right;  but  the 
best  evidence  of  intention  is  to  be  found  in 
the  language  used  by  the  parties.  The  true 
inquiry  is,  what  was  said  or  written,  and 
whether  what  was  said  indicated  the  alleged 
intention.  The  secret  understanding  or  in- 
tent of  the  defendants  or  their  agents  could 
not  atfwt  his  [plaintiff's]  rights."  A  walvo^ 
may  be  made  by  an  agreement  but  It  may 
also  be  made  without  an  agreement  It  de- 
pends altogether  on  the  nature  of  the  mat- 
ter to  which  the  waiver  pertain&  Fuikerson 
V.  I^ynn,  64  Mo.  App.  649,  653. 

Voliintary  act. 

Waiver  is  the  voluntary  relinquishment 
of  a  right  Gandy  t.  Orient  Ins.  Co.,  29  S. 
B2.  655,  656,  62  S.  C  224;  French  v.  Seamans, 
48  N.  Y.  Supp.  9,  13,  21  Misc.  Bep.  722. 

Waiver  is  the  voluntary  relinquishment 
of  some  known  right  benefit  or  advantage 
which,  except  for  such  waiver,  the  party 
otherwise  would  have  enjoyed.  Peabody  t. 
Maguire,  79  Me.  572,  686.  12  AtL  680. 

A  waiver  is  a  voluntary  rellnquiahment 
of  some  right  which,  but  for  such  waiver, 
the  party  would  have  enjoyed.  Austin  v. 
Welch,  72  S.  W.  881,  883,  81  Tex.  Oiv.  Awx 
526;  Stewart  v.  Crosby,  50  Me.  130.  1^4; 
Dalley  v.  Kennedy,  81  N.  W.  325.  128,  64 
Mich.  208;  Warren  v.  Crane.  15  N.  W.  465, 
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50  Mich.  800;  Cowenhoven  ▼.  Ball,  28  K.  T. 
St  Rep.  870.  872;  Id..  118  N.  T.  231,  284,  23 
N.  B.  470,  471.  Hence  voluntary  choice  la 
of  the  essence  of  waiver,  and  not  mere  neg- 
ligence, though  from  such  negligence,  nnex- 
plained,  such  intention  may  be  inferred. 
Fishback  v.  Van  Dusen,  22  N.  W.  244,  245, 
38  Minn.  Ill;  Moore  v.  Order  of  Railway 
Conductors  of  America,  57  N.  W.  G23,  025, 
90  Iowa,  721;  Kilpatrick  v.  Kansas  City  ft 
a  R.  Co.,  57  N.  W.  664,  671,  38  Neb.  620, 
41  Am.  8t  Rep.  741.  Bat  that  action  is  in  no 
sense  voluntary  which  a  party  cannot  decline 
to  take  at  the  peril  of  life  or  ivoperty.  War^ 
ren  v.  Crane,  15  N.  W.  465,  50  Mich.  800; 
Dailey  v.  Kennedy,  64  Mich.  208»  214,  81  N. 
W.  125,  128. 

The  vQry  term  •Vaiver"  Imports  a  volun- 
tary act,  and  an  act  cannot  be  thus  denomi- 
nated when  performed  under  conditions  of 
practical  compulsion.  State  v.  Davis,  66  Mo. 
684,  686,  27  Am.  Rep.  887  (cited  in  BUta  v. 
Bell.  65  S.  W.  786,  166  Mo.  106). 

WAZVSB  BT  SUESOnOH. 

The  defense  of  '^waiver  by  election"  arises 
where  the  remedies  are  Inconsistent,  as  where 
one  action  Is  founded  on  an  affirmance,  and 
the  other  upon  the  disaffirmance  of  a  voidable 
contract  or  sale  of  property.  In  such  cases 
any  decisive  act  of  affirmance  or  disaffirm- 
ance, if  done  with  knowledge  of  the  facts,  de- 
termines the  legal  rights  of  the  parties  once 
for  all  The  institution  of  a  suit  is  such  a 
decisive  act  Any  decisive  act  by  a  party 
with  knowledge  of  his  rights  and  of  the 
facts  determines  his  election  in  the  case  of 
inconsistent  remedies.  Robb  v.  Vos,  16  Sup. 
Ct  4.  14.  155  U.  S.  18,  89  L.  Ed.  52. 

WAIVZSR  07  EXEMPTION. 

A  covenant  in  a  lease,  by  which  the 
lessee  agreed  "that  all  the  personal  property 
on  the  premises  shall  be  liable  to  distress, 
and  also  all  the  personal  property.  If  re- 
moved therefrom,  •  •  •  hereby  waiving 
all  right  to  the  benefit  of  any  laws  now 
made  or  hereafter  to  be  made  exempting 
personal  property  from  levy  and  sale  for 
arrears  of  rent,"  waived  the  exemption  only 
to  the  extent  of  the  personal  property  on  the 
premises,  and  tiie  exemption  does  not  ex- 
tend to  the  debt  for  the  rent  Hence,  where 
the  lessee  gave  notes  for  the  rent  without 
waiver,  and  afterwards  a  Judgment  for  the 
amount  of  the  notes  was  recovered,  the  lessee 
was  entitled  to  claim  his  exemption  in  a 
chose  of  action  levied  on.  Mitchell  v.  Coates, 
47  Pa.  (11  Wright)  202,  203. 

Bxempted  property  is  a  personal  privi- 
lege of  the  debtor.  He  may  waive  it,  and 
certainly  does  wal^e  It  when  he  ccmveys  it 
to  another.  His  Interest  in  the  property  is 
then  gone.    He  cannot  reclaim  it  or  recover 


it  If  the  conveyance  works  a  fraudulent 
preference  under  the  Insolvent  law,  the  as- 
signee may  recover  the  property  or  Its  value. 
Wyman  v.  Gay.  37  Atl.  825,  326,  90  Me.  36, 
60  Am.  St  Rep.  238  (citing  Nason  v.  Hobbs, 
75  Me.  396). 

A  waiver,  by  an  obligor  in  a  bond,  of 
"the  benefits  of  every  law  made  or  to  be 
made  to  exempt  the  premises  described  in 
the  accompanying  mortgage,  or  any  other 
premises  whatsoever,  from  levy  and  sale  un- 
der execution,  or  any  part  of  the  proceeds 
arising  from  the  sale  thereof  from  the  pay- 
ment of  the  moneys  secured  by  the  bond,'* 
is  confined  to  the  obligor's  real  estate,  and 
does  not  waive  his  exemption  of  a  judgment 
recovered  by  him.  Howard  Bldg.  ft  Loan 
Ass*n  V.  Philadelphia  &  Reading  B.  Co.,  102 
Pa.  220,  22a 

WATVEB  07  PROTEST* 

Whether  waiver  of  protest  amounts  to 
a  waiver  of  demand  and  notice  must  be  de- 
termined without  reference  to  the  Ck)de  as 
direct  authority  in  the  case  of  a  nonnego- 
tiable  note.  Neither  the  CkMle  nor  the  law 
merchant  requires  protest  in  such  a  case, 
but  neither  is  it  required  in  the  case  of  an 
Inland  bill.  In  Daniel  on  Negotiable  In- 
struments it  Is  said  on  this  point:  *'But  the 
word  ^protest*  has  by  general  usage  acquired 
a  more  extensive  signification  than  the  mere 
formal  declaration  of  a  notary.  Inland  bills 
and  promissory  notes  may  be  protested  by 
statutory  enactment  in  many  states,  and  the 
protest  Is  accorded  the  same  weight  to  them 
when  it  is  made,  though  it  be  not  necessary 
to  make  it  And  the  weight,  as  well  as  the 
number,  of  authorities,  predominate  in  favor 
of  construing  a  waiver  of  protest  to  signify 
as  much  when  applied  to  inland  bills  and 
notes  as  when  used  in  respect  to  a  foreign 
bill."  The  expression  "waiver  of  protest," 
when  applied  to  paper  which  cannot  or  Is 
not  required  to  be  protested,  acquires  the 
meaning  of  waiver  of  demand  and  notice  of 
nonpayment  First  Nat.  Bank  of  San  Diego 
V.  Falkenhan,  29  Pac.  866,  867,  94  Cal.  141. 

Where  an  indorser  of  a  note,  before  its 
maturity,  wrote  to  the  holder,  "Please  do  not 
protest  and  I  will  waive  the  necessity  of  a 
protest''  it  dispensed  with  a  demand  of 
the  maker  and  notice  to  the  indorser.  Cod- 
dington  V.  Davis,  1  N.  T.  (1  Comst)  186,  100. 

WAIVIH a  DEMAND  AND  NOTICE. 

The  words  "waiving  demand  and  notice*' 
are  apt  words  to  use  in  indorsing  a  note 
to  waive  the  rights  of  technical  indorsers. 
Jackson  Bank  v.  Irons,  80  AU.  420,  421,  18 
R.  I.  7ia 

It  is  held  that  the  use  of  the  words 
"waiving  demand  and  notice"  in  a  note  does 
not  weaken  the  effect  of -the   presumption 


WAIVING  DEMAND  AND  NOTICB    7382 


WANT 


that  when  one  not  a  party  to  a  note,  either 
as  payee  or  indorsee,  has  pnt  his  name  upon 
it,  he  thereby  becomes  the  orig^inal  promisor. 
These  words,  says  the  court,  *'are  applicable 
to  an  indorser,  and  not  to  an  original  prom- 
isor, or  one  primarily  liable  by  presumption 
of  law  or  in  fact,  and  are  therefore  mere 
surplusage."  Bradford  ▼.  Prescott,  27  Atl. 
461,  462,  85  Me.  482. 

Where  an  indorser  indorsed  a  note  be- 
fore its  indorsement  by  the  payee,  the  fact 
that  the  words  "waiving  demand  and  notice" 
were  written  above  the  name  of  ench  in- 
dorser could  not  be  construed  to  restrain  his 
relation  as  acconmiodation  Indorser  or  Joint 
maker.  Pearson  t.  Stoddard,  75  Mass.  (9 
Gray)  199,  201. 

WALK. 

See  ••Oross-Walk.'* 

A  Sunday  statute  operating  as  a  prohi- 
bition against  walking  on  Sunday  is  to  be 
construed  as  meaning  unnecessary  walking 
only,  and  not  to  interfere  with  the  comfort 
and  conduct  of  individuals  in  walking  when 
necessary  for  the  promotion  of  health.  Sul- 
livan V.  Maine  Gent  R.  Go.,  19  AtL  169,  82 
Me.  196,  8  L.  B.  A.  427. 

Ob  roadbed. 

''Standing  or  walking  on  the  roadbed 
of  any  railway,"  within  the  meaning  of  an 
accident  policy  exempting  the  company  from 
liability  for  injuries  while  standing  or  walk- 
ing on  the  roadbed  of  any  railway,  does  not 
include  the  mere  crossing  of  railroad  tracks 
for  the  purpose  of  reaching  the  railroad  sta- 
tion. To  stand  or  walk  on  a  roadbed  im- 
plies some  sensible  duration  of  the  act,  and 
does  not  describe  the  mere  crossing,  made 
for  a  justifiable  purpose,  such  as  reaching 
the  station.  Ck>mmon  language  distinguishes 
between  standing,  walking,  and  crossing. 
Duncan  v.  Preferred  Mut  Ace.  Ass*n  of  New 
York,  18  N.  Y.  Supp.  620,  621,  69  N.  Y.  Super. 
Ct  145.  And  this  is  so  especially  where  the 
crossing  is  made  at  a  well-recognized  place 
of  crossing.  Payne  v.  Fraternal  Ace.  Ass'n, 
93  N.  W.  861,  863,  119  Iowa,  842;  Dougherty 
V.  Pacific  Mut  Life  Ins.  Ck>.,  25  Atl.  739,  154 
Pa.  885;  Traders'  &  Travelers'  Ace.  Go.  v. 
Wagley  (U.  S.)  74  Fed.  457,  20  G.  G.  A.  58a 
Gontra,  Keene  v.  New  England  Mut  Acci- 
dent Ass'n,  41  N.  BL  208,  164  Mass.  170. 

WALK  OUT  OF  BOUNDS. 

A  statute  relating  to  prison  bounds,  and 
providing  that,  if  a  prisoner  "walk  out  of 
bounds,"  the  bond  should  be  forfeited,  means 
no  other  than  such  walking  out  as  before  the 
passing  of  the  act  would  have  been  an  es- 
cape— ^a  walking  out  by  which  the  plaintiffs 
would  have  been,  damnified,  for  which  they 


would  have  had  their  action  against  the 
sheriff,  and  he  against  the  prisoner.  The 
words  '^walking  out"  etc,  mean  an  escape 
— an  escape  as  understood  in  law  language. 
A  prisoiler  stepping  by  mistake  a  few  feet 
over  the  prison  limits,  and  instantly  return- 
ing, did  not  "walk  out  of  bounds,"  within 
the  meaning  of  the  statute.  Howard  v. 
Blackford,  8  N.  J.  Law  (2  Penning.)  777,  785. 

WALL 

Bee  -*At  the  Wall." 

As  building,  see  "Building";  ^'Building 
(In  Lien  Laws)." 

A  wall  Is  but  a  portion  of  a  house,  ana 
the  one  is  valueless  without  the  other.  Hoff- 
man V.  Kuhn,  57  Miss.  746»  751,  84  Am.  Bep. 
491. 

Gode  1878,  |  2018^  which  provides  that 
the  owner  of  a  dty  lot,  who  la  about  to  build 
contiguous  to  the  land  of  his  neighbor,  may* 
if  there  be  no  "wall"  on  the  line  between 
them,  build  a  brick  or  stone  wall,  and  rest 
one-half  of  the  same  on  his  neighbor's  land, 
is  not  to  be  limited  In  meaning  to  a  wall  of 
a  building  erected  on  the  line,  but  Includes 
any  part  of  a  building  thereon;  and  hence 
the  statute  does  not  authorize  the  person 
building  on  the  contiguoos  lot  to  erect  a  wall 
which  will  destroy  a  stairway  on  the  adjoin- 
ing land.  Gomell  t.  Blckley,  52  N.  W.  ld% 
85  Iowa,  219. 

WALL  OOUNT  SOLID  MBA8UBB. 

A  building  contract  provided  that  the 
building  was  to  be  erected  of  bricks  at  $2.40 
per  1,000,  **wall  count  solid  measure."  Held, 
that  evidence  was  competent  to  show  that 
these  words  were  expressly  understood 
among  brick  masons  and  contractors  to  mean 
that  the  space  occupied  by  doors  and  win- 
dows was  to  be  included  in  the  estimate  as 
if  built  up  with  brick.  Long  v.  Davidson,  7 
&  B.  758,  759, 101  N.  0. 17a 

WANDERING. 

^'Wandering,"  as  used  In  the  definition 
of  an  estray  as  being  a  wandering  beast,  etc., 
means  "free  from  the  care,  control,  and  cus- 
tody of  the  owner,  or  where  no  one  seeks, 
follows,  or  claims."  Bobert  v.  Burns,  27  Wis. 
422,425. 

WANT. 

See  •*When  Wanted.* 

The  word  **want"  is  an  apt  word  to  be 
used  in  a  will  to  show  testator's  Intent  to 
make  a  will.  It  was  so  said  In  a  case  in 
which  testator  wrote  his  lawyer  that  he 
wanted  his  will  changed,  which  letter  was 
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held  to  be  a  valid  holographic  wilL  Barney 
T.  Hayes,  29  Pac  282,  284,  11  Mont  671,  28 
Am.  St  Rep.  495. 

Acceptance  of  a  written  proposal  to  fur- 
nish for  a  given  period  all  the  goods  of  a 
gpeclfled  character  which  the  promisee  might 
"want"  does  not  bind  the  promisor  to  fur- 
nish or  the  promisee  to  order  any  of  the 
goods  so  specified.  McCaw  Mfg.  Oa  t.  Fol- 
der, 41  &  B.  664,  666,  115  Ga.  408. 

As  need  ov  require. 

''Want"  as  used  Jn  a  will,  giving  an  of 
testatrix's  estate  to  her  husband  to  use  and 
improve  during  his  natural  life,  and,  if  he 
should  want  for  his  support  to  sell  any  part 
or  the  whole  of  it  for  his  maintenance,  means 
''necessity.''  The  term  in  itself  is  ambiguous, 
being  very  commonly  used  to  mean  wish  or 
desire,  and  as  frequently  in  the  sense  of 
need  or  require.  Hull  v.  Oulver,  84  Conn. 
408,  405. 

In  a  guaranty  whereby  the  promisor  be- 
.came  liable  to  a  certain  amount  for  what 
stock  a  shoemaker  "has  had  or  may  want 
thereafter,"  the  words  "may  want"  are  sig- 
nificant as  to  the  character  of  future  dealings 
in  contemplation,  and  mean  the  same  thing 
as  "may  need  or  require,"  or  "may  have 
occasion  for."  Gates  v.  McKee,  18  N.  Y.  (9 
Kern.)  232,  284,  64  Am.  Dec  546. 

Where  a  statute  provided  that  the  presi- 
dent and  directors,  or  a  majority  of  them, 
might  agree  with  the  owners  of  land  which 
may  be  wanted  for  the  construction  or  re- 
pair of  a  road  for  the  purchase  in  fee  simple, 
and,  if  they  could  not  agree,  the  land  might 
be  acquired  by  condemnation  proceedings, 
the  word  "wanted"  is  not  synonymous  with 
"desired,"  but  was  used  by  the  Legislature 
in  the  sense  of  "necessary";  and  therefore 
land  could  not  be  acquired  by  the  exercise  of 
the  power  of  eminent  domain,  unless  its  use 
and  occupation  was  "required"  by  the  com- 
pany. Tracy  v.  Blizabethtown,  I*,  ft  B.  S.  R. 
Go.,  80  Ky.  250,  267. 

8t  6  Geo.  lY,  c.  125,  S  72,  requiring  a 
pilot,  not  having  a  lawful  excuse,  to  take 
charge  of  any  ship  "wanting  a  pilot*'  does 
not  refer  merely  to  such  vessels  as  are  by 
the  provisions  of  the  act  bound  to  take  a 
pilot  but  means  any  vessel,  the  master  or 
owner  of  which  thinks  fit  to  require  one. 
Liucey  v.  Ingram,  6  Mees.  &  W.  802,  812. 

-WANT  OF  GABS. 

See  "Care." 

"Want  of  care^'  is  the  absence  of  such 
caution  as  a  man  of  common  prudence — that 
is,  the  average  man — takes  when  it  concerns 
him  to  be  vigilant  sufficient  to  protect  him- 
self   from   apparent  or   suspected  danger. 


Jones   V.   Carey  (Del.)  81  Atl.  976,   977,   9 
Houst  214. 

In  an  action  on  the  case  against  the 
bailee  of  hogs  taken  to  be  fed,  for  a  loss 
through  negligence,  in  an  instruction  that  if 
the  hogs  were  lost  by  the  n^ligence  and 
want  of  care  of  defendant  he  was  liable,  it 
was  held  that  the  words  "want  of  care" 
meant  a  want  of  reasonable  and  ordinary 
care,  and  were  not  calculated  to  mislead  the 
jury.  Warner  v.  Dunnavan,  28  111.  (13  Peck) 
824. 

WANT  OF  FO&IC 

See  "Form." 

WANT  OF  INTBOBITT. . 

Code  Civ.  Proc.  I  1350,  providing  that  no 
person  shall  be  competent  to  serve  as  an 
executor  in  whom  there  is  a  "want  of  integ- 
rity," cannot  be  construed  to  include  a  simple 
conflict  of  interest  in  regard  to  the  estate 
between  the  executor  named  in  the  will  and 
the  other  legatees.  The  fact  that  an  execu- 
tor claims  property  as  her  ovni,  which  the 
other  legatees  insist  belongs  to  the  estate, 
does  not  of  itself,  without  reference  to  the 
honesty  of  the  claim,  show  want  of  integ- 
rity. In  re  Bauquier's  Batata,  26  Pac  178, 
180,  88  Oal.  802. 

WANT  OF  X8817& 

ase  "For  Want  of  Issue." 

The  words  "want  of  any  issue,**  unex- 
plained by  any  context  are  held  to  mean  a 
failure  of  issue  generally.  Hertz  v.  Abra- 
hams, 36  S.  B.  409,  418,  110  Ga.  707,  50  L.  R. 
A.  361  (citing  Goodrich  v.  Cornish,  4  Mod. 
256,  258;  Boehm  v.  Clarke,  9  Yes.  580). 

WAHT  OF  OBDINABT  OABB. 

See  "Ordinary  Care." 

"Want  of  ordinary  care"  means  nothing 
more  than  the  failure  to  use  those  precautions 
which  a  Just  regard  to  the  persons  and  prop- 
erty of  others  demands  should  be  used  under 
the  circumstances  of  the  particular  case. 
Smitii  V.  Day  (U.  S.)  86  Fed.  62,  64  (citing 
The  Farmer  v.  McCraw,  26  Ala.  189,.72  Am. 
Dec  718). 

"Want  of  ordinary  care,"  as  used  with 
reference  to  "negligence,"  means  want  of  or- 
dinary attention  to  the  rights  of  others. 
White  V.  Dresser,  135  Mass.  150,  152,  46  Am. 
Rep.  454. 

The  words  "want  of  ordinary  care  and 
skill,"  as  used  in  a  policy  insuring  the  owner 
of  a  tug  against  loss  or  damage,  containing 
the  stipulation  to  the  effect  that  the  insured 
warrants  that  the  tug  shall  not  be  damaged 
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from  the  want  of  ordinary  care  and  skill, 
must  be  construed  as  meaning  that  the  mas- 
ter of  the  tug  shall  be  a  person  possessing 
the  necessary  qualifications  of  ordinary  care 
and  skill,  and  that  the  assured  warrants 
against  loss  arising  from  the  want  of  those 
general  qualifications,  but  not  that  the  mas- 
ter and  pilot  shall  nevet  be  remiss  in  a  par^ 
tlcular  instance.  The  most  intelligent  and 
the  most  careful  and  skillful  may  at  times 
b^  remiss,  and  it  was  this  liability  that  the 
policy  was  designed  to  cover,  provided  that 
the  master  and  pilot  were  persons  of  known 
care  and  skill.  Egbert  v.  St.  Paul  Fhre  & 
Marine  Ins.  Oo.  (U.  S.)  71  Fed.  730,  741. 

WANT  OF  PBOBABIJB  CAUSE. 

Bee  "Probable  Cause." 

"Want  of  probable  cause"  means  an  ab- 
sence of  rational  ground  of  snspicion,  sup- 
ported by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  cautious  and  rea- 
sonable man  in  the  belief  that  the  person  ac- 
cused is  guilty  of  the  crime.  Davie  t.  Wish- 
er, 72  111.  262,  264. 

WANT  OF  PBOSEOimOK. 

See  "For  Want  of  Prosecution.'* 

WANT  OF  UNDERSTANDING. 

"Want  of  understanding,"  sufficient  as  a 
disqualification  from  receiving  letters  of  ad- 
ministration, is  a  phrase  the  meaning  of 
which  has  been  well  settled  and  ascertained. 
It  does  not  refer  to  a  want  of  understanding 
of  the  law«  but  means  a  lack  of  intelligence, 
which  is  not  to  be  presumed  from  mere  lack 
of  information  upon  legal  subjects  or  busi- 
ness matters.  In  re  Bhilton's  Goods  (N.  Y.) 
1  Tnck.  73,  74;  In  re  Manley*s  Bstate,  84  N. 
7.  Snpp.  258.  250,  12  Mlsa  Bep.  472. 

WANTON. 

''Wanton"  means  without  regard  to  the 
rights  of  others.  Tatum  v.  State,  66  Ala. 
465,  467. 

The  word  '^wanton,"  as  applied  to  the 
case  of  one  person  injuring  another,  is  some- 
what indefinite  in  its  meaning.  It  may  apply 
to  a  case  in  which  the  defendant  sees  the 
danger  of  the  plaintiff  in  time  to  prevent  his 
Injury  and  takes  no  steps  to  prevent  it 
McDonald  v.  International  ft  O.  N.  B.  Co., 
22  a  W.  089,  946,  B6  Tex.  1,  40  Am.  St  Bep. 
803. 

. ,  A  wanton  act  is  an  illegal  act  done  when 
it  is  needless  for  any  rightful  purpose,  with- 
out adequate  legal  provocation,  and  mani- 
fests a  reckless  indifference  to  the  interests 
and  rights  of  others.  Everett  v.  Beceivers 
of  Bichmond  ft  D.  B.  Co.,  27  &  B.  991,  992, 


121  N.  O.  519  (citing  State  t.  Brigman,  M  N. 
0.  888). 

In  the  Century  Dictionary  and  Bncydo- 
psedia  "wanton"  is  defined  as  follows:  ''Char- 
acterized by  extreme  recklessness,  foolhardi- 
ness,  or  heartlessness;  malicious;  recklessly 
disregardf  ul  of  the  right  or  of  consequences." 
An  allegation  in  a  complaint  that  the  plain- 
tiff fell  into  a  cut  and  was  injured  by  reason 
of  the  wanton  and  reckless  carelessness  and 
negligence  of  the  defendant  in  not  properly 
guarding  and  protecting  said  excavation  was 
sufficient  to  warrant  a  charge  in  reference  to 
exemplary  damages.  Braslngton  v.  South 
Bound  B.  Co.,  40  S.  a  666,  667,  62  8.  C.  825, 
89  Am.  St  Bep.  906;  Watte  t.  South  Bonnd 
B.  Co.,  88  S.  B.  240,  242,  00  S.  C.  67. 

Gross  carelessness  or  negligence  consti- 
tutes wanton  misconduct  Welch  v.  Durand. 
36  Conn.  182,  184,  4  Am.  Bep.  55. 

On  a  prosecution  for  wantonly  kUltog  a 
horse,  it  appeared  that  the  horse  was  a  bad 
fence  breaker,  and  that  on  the  day  before 
the  horse  was  killed  defendant  loaded  his 
gun  and  swore  that  if  the  horse  came  in  his 
field  he  would  "fix  him."  The  next  day  the 
horse  came  in,  and  defendant  drove  him  out; 
he  came  in  in  the  afternoon,  and  was  driven 
out  again;  and  entering  again  later  in  that 
day,  defendant  shot  him.  Held,  that  the 
facts  did  not  show  a  wanton  killing.  DaTl» 
V.  State,  12  Tex.  App.  11, 14. 

MAUdous  intemt. 

To  make  the  killing  of  a  sheep  a  wanton- 
act  it  must  have  been  committed,  regardless 
of  the  loss  of  the  owner  of  the  sheep,  in  reck- 
less sport  or  under  such  circumstances  aa 
evinced  a  wicked  or  malicious  intent  and 
without  excuse.  It  Is  not  every  intentional 
act  that  is  a  wanton  act  Thomas  t.  Stete^ 
14  Tex.  App.  200,  205. 

WUlf «1  distiasaislied. 

The  word  "wanton"  does  not  mean  wllK 
ful.  It  is  defined  by  Webster  as  follows: 
"Wandering  or  roving  In  gayety  or  sport; 
licentious;  lewd;  extravagant"  etc.  The 
word  adds  no  force  to  the  charge  that  the 
act  was  done  In  a  careless  manner.  The 
words  "reckless  and  wanton"  do  not  mean 
willful,  and  express  nothing  more  than  ne^r- 
ligence.  Lafayette  &  I.  B.  Co.  v.  Huffman,  28 
Ind.  287,  288,  92  Am.  Dec.  318  (quoted  in 
Terre  Haute  &  L  B.  Co.  v.  Graham,  96  Ind. 
286,  296,  298,  48  Am.  Bep.  719). 

"Wanton,"  as  used  in  a  complaint  charac- 
terising an  alleged  trespass  as  a  wanton  act 
does  not  make  the  trespass  willful.  Durkee 
v.  City  of  Kenosha,  17  N.  W.  677,  679,  69^ 
Wis.  123,  48  Am.  Bep.  480. 

The  word  "wanton,"  as  used  in  charac- 
terizing the  degree  or  kind  of  negligence, 
does  not  imply  the  same  thing  as  willful  or- 
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Intentlanal,  but  means  somettdng  less  than 
wUlfolness  and  nothing  more  than  negli- 
gence. Cleveland,  C,  G.  &  St  L.  B.  Co.  ▼. 
Tartt  (U.  8.)  M  Fed.  828,  825,  12  C.  O.  A.  61& 

The  word  "wanton,"  In  a  statute  mak- 
ing the  wUUul  and  wanton  killing  of  animals 
criminal,  imports  that  the  act  is  directed 
toward  the  animal  itself,  as  distinguished 
from  a  willful  killing  with  intent  to  injure 
the  owner.  The  act  must  be  done  intention- 
Ally,  by  design,  withont  excuse,  and  under 
circumstances  eylncing  a  lawless  and  de- 
structive aplzlt.  Jones  t.  State,  8  Tex.  App. 
228,280. 

VlTAXTOTf  AND  OBSOBHE  UkXGVA&E. 

An  ordinance  prohibiting  the  use  of  wan- 
ton or  obscene  language  should  be  so  con- 
strued as  not  to  include  opprobrious  >and  in- 
-sulting  language,  which,  although  tending 
to  a  breach  of  the  peace,  is  not  lewd  or  las- 
dYlous.  Button  t.  McConnell,  50  N.  W.  414, 
46  Wis.  289. 

l^ANTON  HEGItEOT. 

Gen.  St  c.  Ip7,  {  0,  authorizing  a  divorce 
iPFhere  the  hu8|)and  has  been  guilty  of  "wan- 
ton and  cruel  neglect"  ot  the  wife,  means 
something  more  than  mere  desertion,  and  re- 
quires that  the  wife  should  actually  have 
been  permitted  to  suffer  by  reason  of  the 
husband's  failure  to  provide  her  with  nec- 
essaries; and  if  the  wife  had  supported  her- 
self and  children  for  15  years,  and  neither 
she  nor  her  children  had  suffered  or  been  in 
danger  of  suffering  for  want  of  support, 
though  there  might  have  been  neglect,  there 
was  no  wanton  and  cruel  neglect,  within  the 
statute.  Peabody  v.  Peabody,  104  Mass.  105, 
197. 

WAHTOH  NEGXJOmOS. 

In  **wanton  negligence,**  the  party  doing 
the  act  or  failing  to  act  is  conscious  of  his 
conduct,  and,  without  having  the  intent  to 
Injure,  is  conscioufC  from  his  knowledge  of 
•existing  circumstances  and  conditions,  that 
his  conduct  will  naturally  or  probably  result 
in  ii^uiy.  Louisville  ^  N.  R.  Co.  v.  Webb,  12 
Sooth.  ^74,  875,  97  Ala.  808;  Stringer  v.  Ala- 
bama Mineral  B.  Co.,  18  South.  75,  79,  99  Ala. 
^397;  Richmond  &  D.  R.  Co..  v.  Vance,  9  South. 
4^74,  576^  93  Ala.  149, 80  Am.  St  Rep.  41;  Lou- 
IsviUe  &  N.  R.  Co.  V.  Richards,  18  South.  944, 
945,  100  Ala.  865;  Birmingham  Railway  & 
Electric  Co.  v.  Bowers,  20  South.  845,  846, 
110  Ala.  328;  Louisville  A  N.  R.  Co.  v.  An- 
chors, 22  South.  279,  281,  114  Ala.  492,  62 
Am.  St  Rep.  116. 

Before  one  can  be  h^ld  guilty  of  wnntpn 
and  reckless,  negligence,  the  f^cts  must  show 
either  that  the  party  knew  his  conduct  would 
Inflict  injury  or  the  facts  must  show  that  on 


account  of  the  attending  drcnmstauces, 
which  were  known  to  him,  or  knowledge  of 
which  he  was  chargeable  with,  the  Inevitable 
or  probable  consequences  of  his  conduct 
would  be  the  infliction  of  Injury,  or  witn 
reckless  indifference  to  the  consequences  he 
committed  the  act  or  omitted  to  perform  his 
duty.  Evidence  that  a  freight  train  at  the 
time  of  an  accident  was  being  run  at  the  rate 
of  40  miles  per  hour,  supported  by  the  state- 
ment of  an  expert  that  such  speed  is  dan- 
gerous, but  that  freight  trains  are  often  run 
at  that  speed  without  accident  is  not  suffi- 
cient to  show  wanton  and  reckless  negli- 
gence. Alabama  Q.  S.  R.  Co.  v.  B[all,  17 
South.  176,  179,  105  Ala.  599. 

In  construing  a  charge  in  an  action  for 
personal  Injuries  the  court  said:  *'A11  that 
is  meant  in  this  case  by  wanton,  willful,  or 
intentional  negligence  is  the  conscious  fail- 
ure on  the  part  of  the  defendant  to  use  rea- 
sonable care  under  the  circumstances  to 
avoid  the  injury,  after  discovering  the  dan- 
ger of  the  child,  if  the  Jury  finds  from  the 
evidence  that  there  was  such  failure  and 
that  the  injury  resulted  therefrom.'*  Ala- 
bama O.  S.  R.  Co.  V.  Burgess,  25  South.  251, 
254,  119  Ala.  555,  72  Am.  St  Rep.  943  (quot- 
ing Alabama  G.  S.  R.  Co.  v.  Burgess,  22 
South.  913,  116  Ala.  509). 

In  an  action  against  a  railroad  company 
for  injury  to  a  team  at  a  crossing,  where  the 
evidence  shows  no  more  than  that  defend- 
ant's, servants  failed  to  give  the  signals  re- 
quired by  statute,  it  is  error  to  submit  to  the 
Jury  the  question  of  wanton  negligence. 
Alabama  G.  S.  R.  Co.  v.  Linn,  15  South.  508, 
510,  103  A)a.  134. 

WANTOJIT*T. 

''Wantonly^  means  not  having  a  reason- 
able cause.  Everett  v.  Receivers  of  Rich- 
mond &  D.  R.  Co.,  27  S.  E.  991,  992,  121  N. 
C.  519  (citing  Clarke  v.  Hoggins,  103  E.  C. 
L.  548). 

The  term  'Vantonly^  implies  torpltude; 
that  the  act  done  is  of  willful,  wicked  pur- 
pose. North  Carolina  v.  Vanderford  (U.  S.) 
35  Fed.  282,  287;  State  v.  Massey,  2  S.  K 
445,  446,  97  N.  C.  465. 

An  act  to  be  done  '^rantonly,**  must  be 
done  intentionally  and  by  design,  and  with- 
out excuse,  and  under  circumstances  evincing 
a  lawless  and  destructive  spitit  Branch  v. 
State,  41  Tex.  622,  625. 

A  person  may  be  regarded  as  acting 
'"wantonly"  who  acts  without  regard  to  pro- 
priety or  the  rights  of  others,  or  is  careless 
of  consequences,  and  yet  without  settied  mal- 
ice. National  Folding  Box  &  Paper  Co.  v. 
Robertson's  Estate  (U.  S.)  125  Fed.  524,  525. 

The  term  Wantonly,"  when  applied  to 
the  commission  of  an  act  implies  that  the 
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tet  was  done  with  a  purpose  to  Injure  or  de- 
stroy without  cause  and  without  reference 
to  any  particular  person.  Ann.  Ck>de8  &  Bt, 
Or.  1001,  I  2182. 

As  f  eloBioiub 

"Wantonly'*  is  not  synonymous  with  •fe- 
loniously." State  T.  Morgan,  8  S.  B.  827, 
028,  08  N.  G.  641. 

As  InteatioBal  disregard  of  risl&t. 

"Wantonly"  is  the  Hcentlous  acting  by 
one  man  toward  the  person  of  another  with- 
out regard  to  his  rights,  and  may  include 
the  element  of  recklessness.  As  used  in  an 
instruction,  in  an  action  to  recover  posses- 
sion of  personal  property  seized  under  a 
chattel  mortgage,  that  plaintiffs,  in  knowing- 
ly and  wantonly  allowing  and  permitting 
H.  to  represent  himself  as  owner  of  the 
property,  etc.,  ••wantonly"  is  used  in  a  pas- 
sive, rather  than  an  active,  sense.  Harward 
V.  Davenport,  75  N.  W.  487,  480,  105  Iowa, 
502. 

If  one  intentionally  does  a  wrongful  act, 
and  knows  at  the  time  that  it  is  wrongful, 
then  he  does  it  "wantonly,"  by  which  is 
meant  without  restraint  and  in  reckless  dis- 
regard of  the  rights  of  others.  Trauermau 
V.  Lipplncott,  SO  Mo.  App.  478,  488. 

As  used  in  an  instruction,  in  an  action 
for  killing  a  dog,  that  if  the  Jury  find  that 
defendant  intentionally  and  "wantonly"  shot 
the  dog  they  might  render  certain  damages, 
etc.,  ••wantonly"  should  be  construed  as  syn- 
onymous with  purposely  and  recklessly,  or 
without  proper  regard  for  the  rights  of  the 
plaintiff.  Wright  v.  Clark,  60  Vt  130,  136, 
28  Am.  Rep.  40a 

"Wantonly,"  when  used  conjunctively 
with  "recklessly,"  always  means  more  than 
"negligently."  The  two  words,  used  togeth- 
er, never  import  less  than  such  conscious 
disregard  of  and  indifference  to  the  probable 
consequences  of  the  act  to  which  they  refer 
as  is  the  legal  equivalent  of  willful  mis- 
conduct and  intentional  wrong.  Highland 
Ave.  ft  B.  R.  Ck>.  V.  Robinson,  28  South.  28, 
80,  125  Ala.  483. 

MAlieloiasly. 

"Wantonly,"  as  used  in  an  instruction 
that,  to  entitle  plaintiff  to  recover  in  an  ac- 
tion for  assault,  the  Jury  must  find  that  he 
was  wantonly  assaulted,  means  willfully  and 
intentionally,  and  not  maliciously.  Brantz 
V.  Marcus,  73  Iowa,  64,  35  N.  W.  115. 

"Wantonly,"  In  a  criminal  sense,  implies 
that  the  act  was  done  of  a  licentious  spirit, 
perversely,  recklessly,  without  regard  to  pro- 
priety or  the  rights  of  others,  careless  of  con- 
sequences, and  yet  without  settied  malice. 
State  V.  Morgan,  3  S.  B.  027,  028,  08  N.  0. 
041;  State  v.  GilUgan,  50  Atl.  844,  847,  23 
R.  I.  40a 


UnlawfnUy  distlBKuUhed. 

The  word  "wantonly,"  required  to  be 
used  in  charging  an  offense,  la  not  supplied 
in  substance  by  the  words  "unlawfully  and 
maliciously."  The  term  "unlawfully"  Im- 
plies that  an  act  is  done  or  not  done  as  the 
law  allows  or  requires,  but  the  t^m  "wan- 
tonly" implies  turpitude;  that  the  act  done 
is  of  willful,  wicked  purpose.  State  v.  Mas- 
sey,  2  S.  B.  445,  446,  07  N.  G.  465.  See,  also. 
State  V.  Harwell,  40  8.  B.  48»  120  N.  a  650. 

WANTONI.T  BEAT. 

"Wantonly  and  cruelly  beat"  within  the 
meaning  of  the  statute  making  it  criminal 
for  any  person  to  wantonly  or  cruelly  beat, 
torture,  kill,  or  maim  any  horse  or  other 
domestic  animal,  does  not  import  that  the 
beating  is  serious  enough  to  kill  the  ani- 
mal, although  the  crime  is  aggravated  If 
such  result  follows.  Ck>mmonwealth  v.  Mil- 
ler (Pa.)  3  Lana  Law  Rev.  176. 

WANTONNESS. 

"Wantonness"  Is  action  without  regard 
to  the  rights  of  others.  Bverett  v.  Receivers 
of  Richmond  ft  D.  R.  Ck>.,  27  S.  B.  001,  002, 
121  N.  a  510;    Welch  v.  Durand,  86  Ck>nn. 

182,  184. 

"Wantonness"  is  defined  by  Bouvier  to 
be  a  licentious  act  of  one  man  toward  the 
person  of  another,  without  regard  to  his 
rights.    State  v.  Brlgman,  04  N.  0.  888,  880. 

"Wantonness"  is  reckless  sport,  willful, 
unrestrained  action,  or  running  immoderate- 
ly into  excess.  Ck)bb  v.  Bennett,  75  Pa.  (25 
P.  r.  Smith)  326,  330,  15  Am.  Rep.  752;  Kan- 
sas Pac.  Ry.  Co.  v.  Whipple,  18  Pac.  730, 
735,  80  Kan.  531. 

That  degree  of  recklessness,  with  a  con- 
scious knowledge  of  its  probable  harmful 
consequences,  constitutes  that  wantonness 
which  in  law  finds  its  equivalent  in  willful 
or  intentional  wrong.  Birmingham  South- 
em  Ry.  Co.  V.  Powell,  33  South.  875,  878,  136 
Ala.  232. 

"Wantonness,"  is  defined  as  the  con- 
scious failure  by  one  charged  with  a  duty 
to  exercise  due  care  and  diligence  to  prevent 
injury  after  the  discovery  of  a  peril,  or  un- 
der circumstances  where  he  Is  charged  with 
the  knowledge  of  such  peril  and  being  con- 
scious of  the  inevitable  or  probable  results 
of  such  a  failure.  Birmingham  Ry.  ft  Blec- 
tric  Co.  V.  Pinckard,  26  South.  880,  881,  124 
Ala.  372  (citing  Birmingham  Ry.  ft  Blectric 
Co.  V.  Bowers,  20  South.  345,  110  Ala.  828; 
Railway  Co.  v.  Lee,  0  South.  230,  02  Ala. 
262;  Louisville  ft  N.  R.  Co.  v.  Webb,  12  South. 
374,  07  Ala.  308;  Highland  Ave.  ft  B.  R.  Co. 
V.  Sampson,  8  South.  778,  01  Ala.  560;  Kan> 
sas  City,  M.  ft  B.  Ry.  Co.  v.  Crocker,  11 
South.  262,  05  Ala.  412;   Louisville  ft  N.  B. 
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Co.  ▼.  MarkM,  16  South.  511,  108  Ala.  100» 
49  Am.  Bt  Rep.  21). 

In  popular  nee  **waiitDnDe«''  la  a  ttrong- 
er  term  than  mere  or  ordinary  negligence. 
Kansas  Pac.  By.  Ca  t.  Whipple,  18  Pac  790^ 
735,  39  Kan.  531. 

"Wantonness,'*  as  antborizlng  exemplary 
damages,  does  not  mean  necessarily  malice, 
but  a  reckless  discard  of  the  rights  of  oth- 
ers. Western  Union  Telegraph  Go.  t.  La^w- 
son,  72  Pac.  288, 284^  66  Kan.  660. 

WANTS. 

See      "Artlflcial      Wants-;      -Natural 
Want- 

The  term  "wants,"  as  used  in  a  conyey- 
ance  in  trust  for  the  support  of  the  grantors 
during  their  lives,  and,  in  case  the  income 
should  prove  insufficient  to  supply  the  wants 
and  necessities  of  the  grantors,  the  trustee 
should  sell  or  mortgage  a  portion  or  all  of 
the  real  estate  for  that  purpose,  Includes 
both  shelter  and  occupation.  Taylor's  Ap- 
peal (Pa.)  11  Ati.  807,  310. 


WAR. 

See  "CiTll  War-;  'Imperfect  War-; 
"Mixed  War";  "Perfect  War";  **Pri- 
▼ate  War-;  "Public  War-;  "Solemn 
War.- 

''War,-  in  its  legal  sense,  has  been  apt- 
ly defined  to  be  "the  state  of  nations  among 
whom  there  is  an  interruption  of  all  pacific 
relations  and  a  general  contestation  of  arms 
authorized  by  the  sovereign.-  There  can  be 
no  war  by  its  government  of  which  the  court 
can  take  Judicial  knowledge  until  there  has 
been  some  act  or  declaration  creating  or 
recognizing  its  existence  by  that  department 
of  the  government  clothed  with  the  war-mak- 
ing power.  War  does  not  exist  merely  on 
the  suspension  of  the  usual  relations  of 
peace.  Commerce  may  be  Interdicted  with- 
out producing  it  Reprisals  and  embargoes 
are  forcible  measures  of  redress,  but  do  not 
per  se  constitute  war.  Hostile  attacks  and 
armed  invasions  of  the  territory  or  Jurisdic- 
tion of  a  nation,  accompanied  by  the  destruc- 
tion of  life  and  property,  by  officers  acting 
under  the  sanction  and  authority  of  their 
governments,  however  great  and  flagrant 
provocations  to  war,  are  often  atoned  for  and 
adjusted  without  its  ensuing.  Bishop  v. 
Jones,  28  Tex.  294,  319. 

Vattel  lays  it  down  (Lib.  8.  p.  267.  c. 
1,  I  1)  that  "war  is  that  state  in  which  a 
nation  procures  Its  rights  by  force  of  arms.- 
Bobson  V.  Wall  (S.  G.)  2  Nott  &  McG.  497, 
501, 10  Am.  Dec.  623. 

War  is  an  armed  contest  between  differ- 
ent states  on  a  question  of  public  right. 
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Brown  v.  Hiatt  (0.  &)  4  Fed.  Gas.  884,  388 
(citing  Bluntschli's  Gbde  Intemat  Law,  270). 

War  is  the  exercise  of  force  by  bodies 
politic  against  each  other  for  the  purpose  of 
coercion.  Lewis  v.  Ludwick,  46  Tenn.  (6 
Gold.)  368,  873,  98  Am.  Dec.  454. 

A  **tlme  of  war.-  as  defined  by  Lord 
Goke,  is  when  by  Invasion,  insurrection,  re- 
bellions, or  such  like  the  peaceable  course 
of  Justice  is  disturbed  and  stopped,  so  that 
the  courts  be,  as  it  were,  shut  up.  Skeen  t. 
Monkeimer,  21  Ind.  1,  8. 

"War-  has  been  defined  to  be  that  state  In 
which  a  nation  prosecutes  its  right  by  force. 
Parties  belligerent  in  a  war  are  independent 
nations;  but  it  is  not  necessary  to  constitute 
war  that  both  parties  should  be  acknowl- 
edged as  Independent  nations  or  sovereign 
states.  War  may  exist  where  one  of  the  bel- 
ligerents claims  sovereign  rights  against  the 
other.  Where  the  parties  in  rebellion  occupy 
and  hold  in  a  hostile  manner  a  certain  por- 
tion of  territory,  have  declared  their  inde- 
pendence, have  cast  off  their  allegiance,  have 
organized  armies,  have  commenced  hostili- 
ties against  their  former  sovereign,  the  world 
acknowledges  them  as  belligerents,  and  the 
contest  a  war.  It  is  none  the  less  a  civil 
war  because  one  side  may  call  it  an  insur- 
rection. Prize  Cases,  67  U.  S.  (2  Black)  635. 
666.  17  L.  Ed.  459;  The  Chapman  (U.  S.) 
5  Fed.  Gas.  471,  475;  Hubbard  v.  Hamden 
Express  Co.,  10  B.  L  244,  249. 

As  used  in  an  insurance  policy,  which 
provided  that  there  should  be  no  liabiHty  on 
the  part  of  the  insurer  in  case  of  "death 
from  any  of  the  casualties  or  consequences 
of  war  or  rebellion-  or  other  belligerent 
forces,  such  phrase  meant  death  as  a  conse- 
quence of  war  or  rebellion  carried  on  by 
authority  of  some  de  facto  government;  and 
hence,  where  the  insured,  while  engaged  In 
building  a  bridge  under  the  direction  of  the 
military  authorities  of  the  United  States 
about  30  miles  from  the  rear  of  the  Federal 
army  and  still  further  from  the  Confederate 
forces,  was  killed  by  two  of  a  party  of  men 
not  in  uniform,  the  insurer  was  liable.  Welts 
▼.  (Connecticut  Mut  Life  Ins.  Co.,  48  N.  T. 
34,  40,  8  Am.  Rep.  518. 

War  means  and  intends  the  destruction 
of  life  and  property.  The  Ambrose  Light 
(TJ.  S.)  25  Fed.  408.  412,  427. 

A  charter  party  by  which,  In  case  of 
war  having  commenced  previous  to  and  con- 
tinuing on  the  ship's  arrival  at  Constanti- 
nople, the  merchant  was  bound  to  load  the 
ship  at  that  port  at  a  reduced  rate  of  freight, 
meant  such  a  war  as  would  render  the  voy- 
age of  an  English  ship  from  that  port  un- 
lawful, and  which  without  this  clause  would 
have  dissolved  the  contract  It  cannot  ex- 
tend to  any  war  In  any  part  of  the  world, 
nor  even  to  a  war  that  would  render  the  ad- 
venture more  perilous  and  probably  raise  the 
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ntU  of  Insttranot.    Axeej  t.  Bowdeo,  6  I 
ft  BL  714  724. 

Every  contention  by  force  between  two 
nations  in  external  matters  under  anthority 
of  tbeir  respectlTe  governments  is  war.  If 
It  be  declared  in  form,  it  is  called  "solemn," 
and  is  of  the  perfect  kind,  because  one  whole 
nation  is  at  war  with  another  whole  nation, 
and  all  the  members  of  the  nation  declaring 
war  are  authorized  to  commit  hostilities 
against  all  the  members  of  the  other  in  every 
place  and  nnder  every  circumstance.  In 
such  a  war  all  the  members  act  under  gen- 
eral authority,  and  all  the  rights  and  con- 
sequences of  war  attach  to  their  condition. 
But  hostilities  may  exist  between  two  na- 
tions, more  confined  In  their  nature  and  ex- 
tent, being  limited  as  to  places,  persons,  and 
things;  and  this  is  more  properly  termed 
^'imperfect  war,"  because  not  solemn,  and 
because  those  who  are  authorised  to  commit 
hostilities  acted  under  special  authority  and 
can  go  no  further  than  the  extent  of  their 
commission.  Still,  however,  it  Is  a  public 
war,  because  it  Is  an  external  contention  by 
force  between  some  of  the  members  of  the 
two  nations,  authorised  by  the  legitimate 
powers.  Bas  v.  Tingy,  4  U.  8.  <4  Dall.)  S7, 
38,  42,  1  L.  Bd.  781. 

WABOI.AIM. 

A  claim  for  cotton  taken  from  a  eltlzen 
during  the  war,  so  long  as  It  remained  in  an 
unliquidated  condition,  was  a  ''war  claim'*; 
but  after  it  has  been  passed  on  by  the  com- 
mission, and  adjudicated  in  the  claimant's 
favor.  It  was  no  longer  a  "war  claim.** 
Bodemueller  t.  United  States  (U.  &)  89  Fed. 
437,43a 

WAS  BEBT. 

Within  the  meaning  of  Ordinance  No.  87 
of  the  Convention  of  1867,  declaring  the 
'Var  debt"  of  Alabama  void,  a  war  debt  is 
d  debt  contracted  to  feed  or  provide  for  the 
support  of  the  families  of  Confederate  sol- 
diers, as  if  contracted  to  feed  and  provide 
for  the  soldiers  themselves.  Such  a  debt 
<iSJi  be  held  to  have  been  contracted  to  aid 
and  promote  the  Rebellion,  and  therefore 
•contracted  in  violation  of  the  laws  and  pub- 
lic policy  of  the  United  States.  Bibb  t. 
Court  of  County  Com'rs,  44  Ala.  119,  121* 

WABltlBX. 

The  term  •^wir  risk,**  In  a  charter  party 
to  which  the  United  States  government  was 
Jt  party,  which  provided  that  the  marine  risk 
should  be  borne  by  the  owners  and  the  war 
risk  by  the  United  States,  was  construed  to 
mean  some  risk  resulting  directly  or  approxi- 
mately at  least  from  some  act  or  operation 
of  the  public  enemy.  In  re  Morgan  (U.  S^ 
£  Gt  CL  18%  189. 


WARD. 

As  town,  see  •TTown.'* 

As  township^  see  rTownsWp.* 

The  person  over  whom  or  over  whose 
property  a  guardian  Is  appointed  is  called 
his  ••ward."  Civ.  Code  Cal.  1903,  |  237;  Rev. 
Codes  N.  D.  1899,  S  2808;  av.  Code  S.  D. 
1903,  I  140;  Civ.  Code  Mont  1895»  i  831; 
BOT.  St  Okl.  1003, 1  3809. 

The  use  in  the  Penal  Code  of  any  word 
expressive  of  ••relationship,"  "state,"  ••condi- 
tion," "office,**  or  "trust,"  of  any  person,  as 
the  "par&t,"  "child."  "ascendant,"  "de- 
scendant,"  ••minor,"  ••Infant"  •'ward," 
••guardian,"  or  the  like,  or  of  the  relative  pro- 
nouns ••he"  or  ••they,"  in  reference  thereto, 
Includes  both  males  and  females.  Pen.  Code 
Tex.  1896,  art  22. 

WABD  CUSRKfl. 

The  words  ••ward  clerks**  may  be  con- 
strued to  Include  clerks  of  election  districts. 
Pub.  St  JEL  L  1882,  p.  77,  c.  24^  i  8. 


WARE. 

See  ••Cabinet  Ware.*^ 

Webster  defines  ••ware'*  to  be  an  article 
of  merchandise,  especially  in  the  plural; 
goods.  Commonwealth  y.  Keller,  9  Pa.  Go. 
Ct  R.  253,  255. 

•The  word  •wareif  is  defined  for  tlie 
first  time  In  Cotgiave's  DlcUonary  of  1632 
as  merchandise,  and  In  Phillip's  New  World 
of  Words,  as  merchandise,  or  commodities; 
and  this  Is  the  definition  successively  given 
to  It  down  to  the  time  ot  Johnson,  showing 
that  down  to  the  middle  of  the  last  century 
It  was  regarded  as  having  exactly  the  same 
meaning  as  merchandise;  and,  indeed,  such 
seems  to  have  been  the  nnderstanding  of 
Johnson,  who  defines  it  commonly,  some- 
thing to  be  sold."  Passaic  Mfg.  Co.  y.  Hoff- 
man (N.  T.)  8  Daly,  495, 512. 

The  words  "goods,  wares,  ehattds.  Im- 
plements, fixtures,  tools,  and  other  personal 
property,"  In  a  chattel  mortgage  so  describ- 
ing the  mortgaged  property,  is  Insufficient 
in  failing  to  identify  any  particular  property, 
so  that  It  can  be  known  as  to  what  it  Is 
intended  to  apply.  Buskiifr  y.  Cleveland  (N. 
T.)  41  Barb.  610,  611. 

The  term  •^7are%'*  as  used  In  a  lease 
providing  that  the  lease  shall  be  a  lien  on 
all  goods,  wares,  and  merchandise  in  and 
about  such  building,  cannot  be  properly  «o 
construed  as  to  Include  the  horses,  harness- 
es, and  wagons  employed  In  delivering  the 
goods,  kept  in  a  bam  about  tliree  blocks 
from  the  building.  Van  Patten  y.  Leonard, 
8  N.  W.  334,  337,  55  Iowa,  520. 
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See    "Bonded    Warebonee**;    ''DlatHleiy 
Warehoiud";  ^'Public  WarebouM.*' 

▲  warebouse  la  a  building  in  wbicb  goods 
are  stored  or  depoi^ted.  State  y.  HuiEman, 
37  a  W.  797,  7M;  186  Mo.  Sa 

"Warebouse''  is  defined  as  a  building  «r 
place  adapted  to  tbe  reception  and  storage 
of  goods  and  mercbandise;  but  tbe  kind  of 
goods,  produce,  or  commodity  for  wbicb  it  is 
kept  is  not  witbin  tbe  intendment  of  sucb 
deflnltion.  State  t.  Soabland,  85  Pae.  82, 
84^  25  Or.  17a 

"Warehouse**  is  a  bouse  in  wbicb  wares 
or  goods  are  kept;  a  storebouse;  ''a  store 
tor  tbe  sale  of  goods  at  wholesale;  also, 
often,  a  large  retail  establishment"  Where 
an  indictment  charges  one  with  committing 
a  burglary  and  larceny  in  a  storebouse,  and 
the  evidence  shows  that  it  was  a  warehouse, 
there  is  no  rarlance;  the  two  terms  being 
synonymous.  State  ▼.  Sprague,  50  S.  W. 
901,  903,  149  Mo.  409. 

"Warehouse,"  in  tbe  sense  in  which  tbe 
word  is  used  in  relation  to  the  seizure  of 
property  deposited  in  a  warebouse  by  dis- 
tress for  rent,  is  a  building  or  an  apartment 
in  a  building  used  6nd  appropriated  by  the 
occupant  not  for  the  deposit  and  safe-keep- 
ing or  selling  of  bis  own  goods,  but  for  the 
purpose  of  storing  the  goods  of  others  placed 
there  in  tbe  regular  course  of  commercial 
dealing  and  trade,  to  be  again  removed  or 
reshipped.  Owen  T.  Boyle^  22  Me.  (9  Shop.) 
47,60^64. 

A  'Varehouse"  is  a  building  in  which 
any  kind  of  goods,  wares,  or  merchandise  is 
kept  and  stored.  In  a  more  limited  sense  it 
is  the  building  or  place  in  which  a  ware- 
houseman deposits  the  goods  of  others  in 
the  course  of  bis  business,  but  in  common 
discourse  it  is  applied  to  buildings  used  for 
the  temporary  storage  of  merchandise  before 
it  is  put  into  market  for  sale,  or  put  in  the 
course  of  transportation  by  sea  or  land  to 
another  place,  though  tbe  buildings  may  not 
belong  to  a  warehouseman,  but  to  the  owners 
of  the  goods.  Such  are  the  buildings  in 
which  manufacturers  keep  their  goods  for 
a  time  before  they  put  them  into  market  for 
sale  or  send  them  abroad.  State  y.  Wilson, 
47  N.  H.  101, 104. 

A  house  used  ezclusively  for  storing 
goods  is  a  "warehouse,"  within  the  meaning 
of  Grimes  Act  March  7, 1836,  I  12,  making  it 
an  indictable  ofTense  to  bum  a  warehouse. 
AUen  y.  ^tate,  10  Ohio  St  287,  804. 

n^arebouse^**  as  used  in  Ky.  St  I  1104, 
proYidlng  for  the  punishment  of  any  person 
who  shall  break  a  '^i^arebouse^'  with  intent 
to  steal  therefrom,  means  any  house  not  an 


office  or  a  shop,  or  a  room  ob  a  steam  or 
other  boat  in  which  goods,  wares,  and  mer- 
chandise are  usually  deposited  for  safe-keep- 
ing or  for  sale.  Hunt^  y.  Oommonwealth 
(Ky.)  48  S.  W.  1077;  Bay  y.  Commonwealth 
(Ky.)  12  Bush,  897,  89a 

The  word  ''warehoused  Is  sometimes 
used  in  a  very  strict  sense,  as  a  somewhat 
technical  term,  in  commercial  language,  and 
it  is  not  infrequently  in  law  confined  to  this 
restrictive  sense;  but  the  word  ••warehouse" 
is  one  of  much  more  comprehensive  import 
A  bouse  used  exclusively  for  storing  goods  is 
a  warehouse,  within  the  meaning  of  Crimes 
Act  March  7,  1835,  making  it  an  offense  to 
procure  another  to  burn  a  warehouse,  al- 
though tbe  building  bad  been  constructed 
and  formerly  used  for  another  purpose.  Ah 
len  V.  State,  10  Ohio  St  287,  304. 

The  word  ••warehouse,"  in  2  Hill's  Code^ 
p.  662,  I  46,  which  defines  burglary  as  an 
unlawful  entry  with  intent  to  commit  a 
felony  of  an  office,  shop,  store,  warehouse, 
malthouse,  stlllhouse,  mill,  factory,  bank, 
church,  scboolhouse,  railroad  car,  barn, 
stable,  ship,  steamboat,  and  water  craft,  or 
any  building  in  which  goods,  merchandise, 
or  valuable  things  are  kept  for  use,  sale,  or 
deposit  means  any  warehouse,  without  re- 
gard whether  any  valuable  things  are  kept 
therein  or  not,  as  the  latter  clause  of  tbe 
statute  only  refers  to  buildings  not  specific- 
ally designated.  State  y.  Sufferin,  82  Pac 
1021,  6  Wash.  107. 

On  trial  of  a  mill  company*s  manager 
for  shipping  wheat  stored  in  the  company's 
warehouse  without  written  assent  of  the 
bolder  of  tbe  receipt  therefor,  it  appeared 
that  according  to  its  usual  course  of  busi- 
ness, known  to  tbe  person  whose  wheat  was 
shipped,  all  wheat  received  became  a  part 
of  tbe  consumable  stock  of  the  mill,  was 
manufactured  into  flour  and  other  mill  pro- 
ducts, and  was  sold;  that  it  satisfied  its  ob- 
ligation to  tbe  depositors  by  paying  them 
the  market  price  when  demanded,  or  by  re- 
turning a  like  quantity  and  quality  of  other 
wheat;  that  in  the  former  case  no  storage 
was  charged,  but  in  tbe  latter  a  charge  of  8 
cents  a  bushel  was  made.  Held,  that  the 
company  was  not  engaged  in  tbe  warehouse 
business^  and  tbe  wheat  was  not  received  for 
storage,  within  Hill's  Ann.  Laws,  |  4201  et 
seq.  State  y.  Stockman,  46  Pac  851»  852,. 
80  Or.  86L 


A  banking  bouse  is  a  '^ore,  abop,  or 
warehouse,"  within  the  meaning  of  St  1854, 
p.  812,  making  it  a  crime  to  break  and  enter 
in  the  night  season  a  store,  shop,  or  ware- 
house of  another,  wherein  goods,  wares,  or 
merchlmdise  are  deposited,  with  intent  to 
commit  theft  Wilson  y.  State,  24  Comu 
57.7a, 
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Bvgsy  or  toolhouse* 

A  warehouse  Is  a  storehouse  for  goods, 
and  includes  a  buggy  bouse.  In  wbicb  goods, 
wares,  and  merchandise  and  other  valuable 
things  are  kept  and  deposited.  State  ▼•  Gar- 
rison, 34  Pac.  751,  52  Kan.  180. 

A  building  21  feet  by  15,  placed  on  a 
market  garden,  and  used  for  storing  the 
tools  and  agricultural  implements  and  seeds 
and  manures  employed  in  the  garden,  will 
not  be  deemed  a  ''warehouse,'*  nor  a  granary, 
within  the  meaning  of  the  New  Hampshire 
statute  punishing  as  a  distinct  offense  steal- 
ing in  a  warehouse  or  granary  after  enter- 
ing in  the  nighttime.  State  t.  Wilson,  47 
N.  H.  101,  104. 

A  granary,  built  and  used  for  keeping 
and  preserving  farm  utensils,  etc.,  is  a  ware- 
house. Ray  V.  Ck>mmonwealth,  75  Ky.  (12 
Bush)  897,  39a 

A  building  used  only  by  the  owner  In 
storing  therein  the  tools  and  materials  used 
by  him  in  his  personal  business  is  a  "ware- 
house," within  the  meaning  of  Pub.  St.  c. 
203,  §§  2,  4,  providing  punishments  for  who- 
ever shall  bum  a  warehouse.  Common- 
wealth V.  Uhrlg,  45  N.  E.  1047,  1048^  167 
Mass.  420. 

Depot. 

In  its  popular  acceptation,  •Warehouse'* 
signifies  an  apartment  or  building  for  the 
temporary  reception  and  storing  of  goods 
and  merchandise.  Lynch  t.  State  (Ala.)  7 
South.  829;  Bishop,  Stat  Crimes,  |  293. 
Hence  evidence  that  money  taken  from  a 
safe  in  an  ofl9ce  in  a  building  one  room  of 
which  is  used  for  storage  of  freight,  two  for 
waiting  rooms,  and  one  for  the  office,  was 
admissible  under  a  charge  for  stealing  mon- 
ey from  a  warehouse.  Andrews  t.  State,  26 
South.  522, 123  Ala.  42. 

A  railroad  depot  is  a  "warehouse,**  with- 
in Gen.  St  c.  113,  |  7,  relating  to  the  break- 
ing and  entering  of  warehouses  in  the  night- 
time with  intent  to  commit  larceny  or  burg- 
lary. State  T.  Bishop^  51 Y 1 287,  290,  31  Am. 
Rep.  690. 

• 
Floating  dock. 

A  float  belonging  to  barge  owners,  which 
was  kept  in  the  basin  of  a  river  for  the  pur- 
pose of  receiving  goods  brought  by  their 
barges  and  transferring  them  to  canal  boats, 
which  came  alongside,  is  not  a  "warehouse." 
Goold  V.  Chapin  (N.  Y.)  10  Barb.  61%  6ia 

Xnolosore. 

"Warehouse,**  as  used  in  Code  Ala.  1886, 
f  8789,  making  it  larceny  to  steal  from  a 
warehouse,  implies  an  inclosure  of  some 
sort  some  kind  of  structural  barrier  io  the 
ingress  of  the  public,  designod  to  afford  pro- 
tection to  the  goods  deposited  therein  and  to 


•contribute  to  their  safe-keeping;  and  a 
tnmk  near  the  door  of  a  baggage  room,  on  a 
platform  covered  by  the  same  roof,  but  not 
inclosed,  which  ia  used  aa  a  common  pas- 
sageway by  all  going  about  the  depot  is  not 
in  a  warehouse.  Lynch  t.  State,  7  South. 
829,  830,  89  Ala.  18. 

A  covered  structure  used  for  storing  cot- 
ton balea,  one  side  and  end  of  which  were 
planked  up  and  the  other  left  open,  so  that 
wagons  oonld  drive  under  to  load  and  un- 
load, which,  together  with  two  acres  of  land 
connected  with  it,  was  inclosed  by  a  plank 
fence  nine  feet  higli,  the  gates  of  which  were 
kept  locked,  constitutes  a^  ^'warehouse,'*  with- 
in Rev.  Code,  |  8707,  providing  that  any  per- 
son who  commits  the  crime  of  larceny  in  any 
dwelling  house,  storehouse,  warehouse,  or 
steamboat  shall  be  pimished  as  if  he  were 
guilty  of  grand  larceny.  Hagan  ▼.  State,  52 
Ala.  373,  374. 

St  2  Wm.  ly,  c.  45,  I  27,  conferring  the 
right  of  voting  upon  one  who  occupies  as 
owner  or  tenant  any  house,  warehouse, 
counting  house,  shop,  or  other  building, 
should  be  construed  to  include  a  shed  closed 
on  two  sides,  having  a  roof,  and  used  for  the 
purposes  connected  with  the  occupation  of 
the  wharf,  and  which  was  also  used  by  a 
certain  person  as  a  place  of  deposit  for 
gooda  Watson  v.  Cotton,  6  Man.,  6.  &  8. 
50,53. 

XdTery  stableii 

A  livery  stable.  In  which  bridles,  bug- 
gies, and  farming  implements  are  kept,  is  a 
stcnrehouse  or  warehouse,  within  the  meaning 
of  the  statute  relating  to  burglary.  Webb  v. 
Commonwealth  (Ky.)  35  a  W.  1038,  1039. 

Opera  boiue. 

An  opera  house,  used  for  the  storage  of 
stage  properties  between  occasions  when  It 
it  used  for  entertainments,  is  a  warehouse. 
Hunter  v.  Commonwealth  (Ey.)  48  8.  W. 
1077. 

Boom  In  cellar. 

A  small  room,  forming  part  of  a  cellar, 
in  which  a  few  Jugs  of  wine  are  kept  for 
family  consumption,  is  not  a  Warehouse,** 
within  the  meaning  of  Ky.  St  |  1164,  pro- 
viding a  penalty  for  breaking  a  warehouse 
with  intent  to  steal.  Mason  v.  Common- 
wealth, 41  S.  W.  805,  101  Ky.  397. 

WAREROUSB  RSOBIFT. 

As  negotiable  instrument,  see  "Negotia- 
ble Instrument'* 

A  '^rarehouse  receipt**  is  a  receipt  la- 
sued  by  a  warehouseman  for  goods  deposited 
in  his  warehouse.  It  need  not  be  in  any  par- 
ticular form,  but  it  usually,  after  describing 
the  property,  contains  an  agreement  on  the 
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XMirt  of  the  warehoasemaD  to  redeliver  the  [  house  receipt,  and  indorses  and  delivers  it, 
property  on  demand  to  the  bailor  or  his  or-  {  he  transfers  that  right  to  the  one  thus  re- 


der.    Merchants'  Warehouse  Ga  v.  McOIaln 
(U.  S.)  112  Fed.  787,  789. 

A  warehouse  receipt  is  a  written  simple 
contract  between  the  owner  of.  the  goods  and 
the  warehouseman,  the  latter  to  store  the 
goods  and  the  former  to  pay  the  compensa- 
tion for  that  service;  and  nothing  short  of 
the  delivery  of  the  identical  goods  received 
in  fulfillment  of  the  contract  discharges  the 
obligation  or  amounts  to  a  performance,  and 
in  the  absence  of  fraud  or  misr^resentation 
or  negligence  in  giving  the  receipt  nothing 
more  than  this  can  under  any  circumstances 
be  demanded  of  the  warehouseman,  unless 
he  has  failed  to  properly  care  for  and  store 
the  goods.  Hale  v.  Milwaukee  Dock  Ca,  29 
Wig.  482,  485,  486,  9  Am.  Rep.  603. 

A  warehouse  receipt  is  strictly  but  the 
Mrrltten  evidence  of  a  contract  between  the 
depositor  of  grain  and  the  warehouseman. 
It  is  an  aclcnowledgment  by  the  latter  that 
he  has  received  and  holds  in  store  for  the 
former  the  amount  and  description  of  grain 
named  in  the  receipt,  and  from  this  ac- 
knowledgment the  law  imposes  certain  du- 
ties upon  the  warehouseman,  which  become 
as  much  a  part  of  the  contract  as  if  written 
in  the  receipt  Canadian  Bank  of  Com- 
merce y.  McCrea,  106  111.  281,  293. 

The  phrase  "warehouse  receipts  given 
for  any  goods  stored  or  deposited  with  any 
warehouseman,"  as  used  in  a  statute  (Lslws 
1858,  c  326,  {  6)  making  such  receipts  trans- 
ferable by  indorsement,  and  providing  that 
any  '^person  to  whom  they  may  be  so  trans- 
ferred shall  be  deemed  the  owner  of  the 
goods  therein  specified,  so  far  as  to  give  va- 
lidity to  any  pledge,^ lien,  or  transfer  made 
by  such  person,"  was  held  to  mean  receipts 
given  for  goods  so  stored  or  deposited  by  any 
person  having  the  title  thereto,  real  or  ap- 
parent, or  authority  ftrom  such  other  person 
therefor.  'ThlB  section  of  the  act  proceeds 
upon  the  assumption  that  the  receipt  is  so 
issued.  Any  other  consideration  would  en- 
able warehousemen  to  issue  receipts  for 
goods  known  by  them  to  be  stolen,  and  so 
convey  title  to  them,  or  even  thus  to  permit 
larceny,  and  by  issuing  receipts  for  the 
stolen  property  defraud  the  plundered  owner 
of  all  title  to  and  power  of  reclaiming  It" 
Collins  V.  Rail!  (N.  Y.)  20  Hun,  246.  255 
(quoted  and  approved  in  Commercial  Bank 
of  Selma  v.  Hurt,  12  South.  568,  570,  99  Ala. 
130,  19  L.  It  A.  701,  42  Am.  St  R^.  38). 

"M^rarehouse  receipts,"  in  the  commer- 
cial world,  have  a  well-understood  meaning, 
and,  when  indorsed  and  delivered,  the  trans- 
fer the  goods  or  chattels  as  therein  named, 
as  do  bills  of  sale.  When  the  warehouse- 
man issues  a  receipt  be  puts  it  in  the  power 
of  the  holder  to  Induce  others  to  believe  that 
the  property  represented  by  it  can  be  sold 
by  him,  and  when  one  thus  receives  s  ware- 


celving  it    Theis  v.  Oanmann  (Ky.)  69  S. 
W.  1093. 

A  warehouse  receipt  Is  a  document  is- 
sued by  warehousemen  who  have  in  store 
quantities  of  grain,  and  each  one  shows  the 
receipt  and  holding  of  so  much  grain  as  it 
represents.  By  operation  of  law  the  trans- 
fer of  a  warehouse  receipt  is  a  delivery  of 
the  grain  it  represents.  Edwards  v.  Hoef- 
flnghoff  (U.  S.)  38  Fed.  635,  641. 

A  warehouseman's  receipt  for  particular 
property  may  be  used  in  commercial  trans- 
actions as  the  representative  of  and  substi- 
tute for  property  which  has  been  deposited 
with  him,  and  the  delivery  of  the  property 
described  in  such  receipt  may  be  affected  by 
the  delivery  of  the  receipt;  but  the  delivery 
of  a  so-called  wharfinger's  receipt  which 
represents  nothing  in  his  possession,  is  not 
a  symbolic  delivery  of  anything,  and  conse- 
quently could  not  form  a  good  basis  for  a 
pledge  of  such  property,  though  subsequent- 
ly tbe  property  was  delivered  to  the  wharf- 
inger. Commercial  Bank  v.  Flowers,  42  8. 
E.  474,  475,  116  Ga.  45. 

Reoeipt  of  bonded  varehouse. 

A  warehouse  keeper's  receipt,  within  the 
meaning  of  the  New  York  factors  act  of  1830, 
which  provides  that  every  factor  or  other 
agent  Intrusted  with  the  possession  of  any 
warehouse  keeper's  receipt  for  the  delivery 
of  merchandise,  shall  be  deemed  the  true 
owner  for  the  purpose  of  sales,  means  the 
receipt  of  the  keeper  of  a  private  ware- 
house, in  which  the  person  named  in  the  re- 
ceipt has  deposited  the  goods  for  safe-keep- 
ing, and  by  its  terms  binds  such  warehouse 
keeper,  upon  the  surrender  of  the  receipt  to 
deliver  the  goods  to  the  bearer  of  it,  or  to 
the  bolder  of  it  if  duly  indorsed  to  him.  It 
does  not  include  such  a  receipt  as  the  keeper 
of  a  bonded  warehouse,  on  receiving  goods 
for  storage  therein  on  which  the  duties  are 
unpaid,  is  autborized  to  give  by  the  acts  of 
Congress.  Bonlto  t.  Mosquera,  15  N.  Y. 
Super.  Ct  (2  Bosw.)  401,  444. 

In  a  statute  (Factor's  Act  1863,  c.  91), 
providing  that  warehoiise  receipts  may  be 
transferred  by  delivery,  *wlth  or  without  in- 
dorsement, and  that  the  transferee  shall  be 
deemed  to  be  the  owner  of  the  goods,  etc., 
the  term  ''warehouse  receipt"  is  to  be  under- 
stood as  applying  to  private  warehouses, 
and  not  merely  to  custom  houses  or  bonded 
warebouses.  Price  v.  Wisconsin  Marine  & 
Fire  Ins.  Co.,  48  Wis.  267,  275. 

By  the  custom  of  the  trader  whisky  and 
rum  are  sold  or  hypothecated  by  the  execu- 
tion and  delivery  of  certificates  containing  a 
serial  number  of  the  barrels,  tbe  date  when 
bonded,  and  the  gauge  of  the  contents  there- 
of, attested  by  the  United  States  ganger. 
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wbldi  certificates  pass  from  hand  to  hand 
by  Indorsement  and  are  called  on  their  face 
"warehouse  receipts."  Miller  y.  Browarsky, 
18Aa643,  iaOFa.872. 


WAREHOUSEMAN. 

''Warehouseman"  is  defined  as  the  own- 
er of  a  warehouse,  who  as  a  business  and  for 
hire  keeps  and  stores  the  goods  of  others ;  a 
person  who  receives  goods  and  merchandise 
to  be  stored  In  his  warehouse  for  hire. 
Franklin  Nat  Bank  t.  Whitehead,  49  N.  B. 
592,  595,  149  Ind.  560,  89  U  B.  A.  725,  63  Am. 
St  Rep.  80Z 

A  warehouseman  Is  one  who  receives 
and  stores  goods  as  a  business  for  compensa- 
tion. Bucher  t.  Ck>nmionwealth  (Pa.)  2  Kulp, 
476,  480. 

The  term  '^varehouseman"  Includes  a 
person  who  receives  goods  In  his  own  storey 
standing  upon  his  own  wharf,  for  the  pur> 
pose  of  forwarding  them.  Bush  t.  Miller 
(N.  Y.)  18  Barb.  481,  48a 

Warehousemen  are  of  the  class  of 
bailees  known  as  "paid  agents,"  exercising 
private  employments,  whose  liability  and  re- 
lation Is  essentially  different  from  that  of 
common  carriers.  Their  duty  Is  to  bring  to 
the  business  in  which  they  are  employed  rea- 
sonable skill  and  diligence,  and  they  are  an- 
swerable only  for  ordinary  negligence. 
Moore  v.  City  of  Mobile  (Ala.)  1  Stew.  284; 
Hatchett  v.  Gibson,  18  Ala.  587;  Gibson  t. 
Hatchett  24  Ala.  201;  Jones  v.  Same,  14 
Ala.  743.  As  they  do  not  exercise  a  public 
employment  and  as  they  are  at  liberty  to 
select  their  own  customers,  to  accept  only 
such  business  or  services  as  they  may  choose, 
and  to  fix  the  measure  of  compensation  to  be 
paid  for  their  services,  they  have  the  right 
by  special  contract  to  enlarge  or  narrow 
their  liability,  as  in  the  absence  of  contract 
tt  Is  defined  by  law.  Alexander  ▼.  Greene 
(N.  T.)  8  Hill,  9.  The  only  limitation  upon 
the  powers  of  such  bailee,  to  protect  himself 
against  loss  occurring  in  the  course  of  his 
employment  seems  to  be  that  he  shall  not 
stipulate  for  immunity  from  responsibility 
for  his  own  ftand.  For  the  law  will  not 
tolerate  such  an  liylecency  and  Immorality 
as  that  a  man  shall  contract  to  be  safely  dis- 
honest It  therefore  declares  all  such  con- 
tracts utterly  void,  and  holds  the  bailee  lia- 
ble In  the  same  manner  and  to  the  same  ex- 
tent as  If  no  contract  ever  existed.  Seals 
V.  Edmondson,  71  Ala.  009,  611,  512  (citing 
8t(Mry,  Ballm.  f  82). 

"Warehouseman,**  as  used  in  Act  Sept 
H  1866  (P.  li.  1867,  p.  1363),  relating  to  re- 
ceipts tot  goods  deposited  with  a  warehouse- 
man, wharfinger,  or  other  person,  should  be 
constmed  In  Its  ordinary  signification  of  one 
who  carries  on  the  buslnees  of  receiving  and 
keeping  goods  on  storage  for  the  owners  for 
tompensation   or   profit    Tradesmen's  Nat 


Bank  t.  Thomas  Kent  Mfg.  Go.,  40  Atl.  1018, 
186  Pa.  556,  65  Am.  St  Rep.  876;  Bucher  v. 
Oommonwealth,  103  Pa.  528,  534. 

A  warehouseman  Is  a  depositary  of 
goods  for  hire.  Schmidt  ▼.  Blood  (N.  T.)  9 
Wend.  268,  269,  270,  24  Am.  Dec  143. 

Gonst  1871,  art  18,  §  1,  declares  that  all 
elevators  or  storehouses  where  grain  or 
other  property  Is  stored  for  a  compensation 
are  warehouses.  Held,  that  one  who  was 
operating  an  elevator  In  which  grain  was 
stored  for  compensation,  though  the  receipt 
given  by  him  to  the  owner  of  the  grain  was 
not  In  the  form  adopted  by  those  acting  un- 
der the  warehouse  law,  was  a  warehouse- 
man. National  Bank  of  Pontiae  t.  T^ingan, 
28  JU.  App.  401,  40& 


WARSHOITSINO. 

•'Warehousing'*  Is  m  privilege  glren  by 
the  statutes,  by  which.  In  lieu  of  compelling 
the  Importer  to  make  immediate  payment  of 
his  debt  ^^  1>  permitted  to  postpone  pay- 
ment until  he  withdraws  the  merchandise 
from  the  warehouse  for  consumption.  Mosle 
▼.  BldweU  (U.  8.)  119  Fed.  480,  481. 


WARFARE. 

See  "Maritime  Warfare.* 

WARM  ROLLING. 

A  claim  for  a  patent  for  a  new  food 
product  from  maize,  which  includes  hulling, 
granulating,  and  steaming,  without  cooking, 
and  then  pressing  and  drying  the  particles 
by  *^arm  rolling,"  so  )is  to  reduce  them  to 
dry,  hard  fiakes,  does  not  disclose  that  such 
a  degree  of  heat  is  to  be  applied  <tf  developed 
between  the  rolls  as  to  convert  starch  into 
dextrine;  nor  do  the  words  show  that  the 
invention  consists  in  so  adjusting  and  crowd- 
ing the  rolls  together  as  to  develop  by  con- 
tact the  necessary  heat  Cerealine  Mtg.  Gow 
V.  Bates  (U.  S.)  77  Fed.  970,  976. 

WARNING-WARNED. 

*^aming,'*  as  used  In  Code,  §  4419,  pro- 
viding for  a  prosecution  for  trespass  after 
warning,  Implies  notice,  and  notice  brought 
home  to  the  knowledge  of  the  party  to  be 
affected  by  it  Actual  knowledge,  not  con- 
structive notice,  is  what  the  law  exacts. 
Without  such  knowledge  or  actual  notice, 
thero  can  be  no  criminality.  To  constitute 
written  notices  posted  at  public  places,  not 
on  the  UluCl,  but  in  the  neighborhood  of  it 
warning,  the  notices  must  be  carried  home  to 
the  defendant  Owens  t.  State,  74  Ala.  401, 
404. 

The  word  ''waned,*'  as  applied  to  ootlee 
of  a  meetUg,  according  to  its  common  use 
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and  acceptation,  implies  that  notice  bad 
been  given.  Perry  v.  Inhabitants  of  Dover, 
29  Mass.  (12  Pick.)  206,  211. 


WARRANT. 

See  "Search  Warrant** 
To  collect  taxes  as  process,  see  '*Pro- 
cess." 

A  "warrant"  is  an  order  by  which  the 
drawer  authorizes  one  person  to  pay  a  par- 
ticular sum  of  money.  Shawnee  Oounty 
Oom'cs  V.  Garter,  2  Kan.  116,  Ufi. 

Whatever  may  be  the  definition  of  the 
•  word  ••warrant"  given  by  lexicographers,  a 
lawyer's  idea  of  the  thing  is  a  writing  from 
competent  authority,  in  pursuance  of  law,  di- 
recting the  doing  of  an  act,  and  addressed 
to  an  officer  or  person  competent  to  do  the 
act,  and  affording  him  protection  from  dam- 
ages if  he  does.  People  v.  Wood,  71  N.  Y. 
a71,  37a 

The  warrant  for  a  town  meeting  ''is^  as 
its  name  imports,  a  warrant  or  authority 
:;nder  which  such  meeting  is  held.**  Oom- 
monwealth  v.  Smith,  132  Mass.  289,  296. 

A  **warrant  for  the  delivery  of  goods** 
Is  given  when  the  person  has  a  right  and 
warrants  the  person  who  has  the  goods  to 
deliver  tbem  as  far  as  he  Is  concerned.  An 
'•order"  is  given  when  the  party  has  a  right 
to  have  the  goods  delivered.  A  "request"  is 
given  when  the  maker  of  it  has  no  interest 
in  the  goods  at  alL  Reg.  t.  lUidge,  2  Car. 
&  K.  871,  874. 

In  oonTeyaiices  or  sales. 

The  words  "convey  and  warrant*'  com- 
prehend and  express  all  the  covenants  of 
warranty  as  fully  as  if  they  were  written 
out  at  full  length.  Jackson  t.  Qreen,  112 
Ind.  341,  342,  U  N.  B.  89. 

Under  the  express  provision  of  Rev.  St 
c  80,  f  13,  the  words  "convey  and  warrant** 
in  a  deed  amount  to  the  conveyance  in  fee 
simple.  Palmer  v.  Cook,  42  N.  B.  796,  169 
HI.  300,  60  Am.  St  Rep.  166. 

As  used  In  a  deed  providing  that  the 
grantor  conveyed  and  warranted  unto  the 
grantee  the  property  conveyed,  the  expres- 
sion "convey  and  warrant**  Is  to  be  constru- 
ed as  containing  a  covenant  not  only  of  title 
and  seisin,  and  against  incumbrances,  but 
also  for  Qulet  enjoyment;  and  where  the 
original  grantor  either  had  the  title  or  was 
in  possession  under  claim  of  title,  such  cov- 
enant is  in  future  and  runs  with  the  land, 
and  binds  the  grantor  himself,  and  his  heirs 
and  personal  representatives,  to  the  gran- 
tee, his  hehrs  and  assigns,  that  the  grantor  is 
lawfully  seised  of  the  premises,  has  good 
right  to  convey  the  same,  and  guaranties 
possession  thereof,  that  the  same  are  free 


from  incumbrances,  and  that  he  will  war- 
rant and  defend  the  title  to  the  same  against 
all  lawful  claims.  Worley  v.  Hineman,  33 
N.  B.  260,  261,  6  Ind.  App.  240. 

Under  the  statute  of  Indiana,  a  deed  con- 
taining the  words  "conveys  and  warrants'* 
shall  be  deemed  and  held  to  be  a  conveyance 
in  fee  simple  to  the  grantee,  his  heirs  and 
assigns,  with  covenant  from  the  grantor,  for 
himself  and  his  heirs  and  personal  represen- 
tatives, and  he  Is  lawfully  seised  of  the  prem- 
ises, has  good  right  to  convey  the  same,  and 
guaranties  the  quiet  possession  thereof,  that 
the  same  are  free  from  all  incumbrances,  and 
that  he  will  warrant  ahd  defend  the  title  to 
the  same  against  all  lawful  claims.  Rev. 
St  1881,  I  2927.  Bach  one  of  these  cov- 
enants is  contained  in  the  general  warranty, 
the  same  as  if  they  had  been  separately  writ- 
ten in  the  deed.  Kent  v.  Cantrall,  44  Ind. 
462.  In  construing  such  a  deed  the  court 
said:  "It  is  thus  seen  that  the  deed  in  ques- 
tion contained,  amongst  othor  things,  a  cov- 
enant of  general  warranty,  and  this  covenant, 
beyond  all  doubt  runs  with  the  land.**  De- 
hority  v.  Wright  101  Ind.  382,  383. 

The  words  ''convey  and  warrant,*'  in  a 
deed,  operate  to  pass  all  the  grantor's  estate 
by  virtue  of  legal  implication  only  when 
there  Is  nothing  in  the  deed  showing  a  con- 
trary intent  on  the  part  of  the  grantor,  and 
therefore  the  words  in  a  deed  reciting  that 
in  consideration  of  a  small  cash  payment  and 
an  agreement  to  furnish  the  grantor  with 
support  for  life,  she  did  convey  and  warrant 
to  the  grantee  certain  premises,  "it  being 
understood  that  possession  of  said  property 
is  to  be  given  at  my  death,*'  does  not  have 
such  effect,  but  the  deed  must  be  construed 
as  reserving  a  life  estate  to  the  grantor. 
Hart  V.  Gardner,  20  South.  877,  879,  74  Miss. 
163. 

The  statutory  form  of  mortgage,  con- 
taining the  word  "warrant''  carries  with  tt 
all  covenants  of  title.  Bsker  v.  Heffeman, 
41  N.  K  1113,  1114.  169  111.  38. 

A  covenant  of  a  deed  which  recites  that 
the  grantor  "covenants,  grants,  and  agrees" 
that  he,  "against  all  and  every  person  or 
persons  lawfully  claiming  or  to  claim  the 
same  or  any  part  thereof,  shall  and  will 
warrant  and  defend,'*  means  that  the  grantor 
warrants  a  quiet  enjoyment  and  is  not  an 
assurance  against  incumbrances.  Leddy  t. 
Boos,  33  Pac.  608^  600,  6  Wash.  247. 

Of  aiiiBiflipal  eerporatioas. 

See  ♦*County  Warrant** 

All  outstanding  warrants,  see  "All  ** 

**A  warrant  under  our  statute,  is  a  prom- 
ise to  pay  it  in  its  ooder  of  issue  when  mon- 
ey applicable  to  it  comes  into  the  treasury, 
and  its  maturity,  by  analogy  with  a  note, 
is  tba  time  when  the  treasurer  gives  notice 
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of  his  readiness  to  pay  it  and  stops  the  in- 
terest" Sayings  Bank  &  Trust  Co.  t.  Gel- 
bach,  36  Pac.  467,  468,  8  Wash.  497;  Potter 
V.  City  of  New  Whatcom,  56  Pac.  394,  20 
Wash.  589,  72  Am.  St  Rep.  135. 

"Warrants"  of  a  municipal  corporation 
are  generally  orders  payable  when  funds  are 
found.  They  are  issued  for  the  payment  of 
general  municipal  debts  and  expenses,  sub- 
ject to  a  rule  providing  that  they  shall  be 
paid  In  the  order  of  presentation;  the  time 
of  presentation  to  be  indorsed  by  the  treas- 
urer on  the  warrants.  Shelley  v.  St  Charles 
County  Court  (U.  S.)  21  Fed.  699,  701. 

The  word  ••warrant,"  as  used  In  an  in- 
dictment charging  a  person  with  forging  a 
county  warrant,  like  the  word  **check,"  im- 
ports a  writing.  State  y.  Fenly,  18  Mo.  445, 
454. 

A  warrant  Is  lacking  in  one  of  the  quali- 
ties which  make  notes,  bills,  checks,  etc., 
commercial  paper,  viz.,  negotiability.  This 
lack  is  due,  however,  entirely  to  the  fact 
that  it  is  open  to  all  the  defenses  which 
might  have  been  made  to  the  claim  on  which 
it  was  founded.  In  Allison  v.  Juniata  Coun- 
ty, 50  Pa.  (14  Wright)  351,  following  Dyer 
V.  Covington  Tp.,  19  Pa.  (7  Harris)  200,  it 
was  held  that  warrants  or  county  orders 
were  not  even  contracts  on  which  a  suit 
could  be  maintained;  but  this  court  in  Sey- 
mour v.  City  of  Spokane,  6  Wash.  362,  33 
Pac.  832,  maintained  a  contrary  doctrine, 
and  it  cannot  now  be  held  that  a  warrant  is 
not  a  contract  to  pay  money.  Union  Sav. 
Bank  &  Trust  Co.  v.  Gelbach,  36  Pac.  467, 
468,  8  Wash.  497,  24  L.  R.  A.  359. 

Minutes  of  the  meeting  of  village  audi- 
tors, showing  the  audit  of  plaintifTs  claim, 
are  not  a  warrant  of  the  auditors.  They  are 
not  addressed  to  or  contemplative  of  the  re- 
ceiver of  taxes.  They  are  in  no  sense  meant 
or  operative  as  a  voucher  for  him,  or  a  di- 
rection or  authority  to  him  to  pay.  People 
v.  Wood,  71  N.  Y.  371,  376. 

Same— As  bill  of  oredit. 

See  ••Bill  of  Credit" 

Same— Bonds  dlsttnsnished. 

Warrants  are  general  orders,  payable 
when  funds  are  found,  and  there  is  propri- 
ety in  the  rule  providing  that  they  shall  be 
paid  in  the  order  of  presentation;  the  time 
of  presentation  to  be  indorsed  by  the  treas- 
urer on  the  warrants.  They  are  thus  distin- 
guished from  bonds,  which  are  obligations 
payable  at  a  definite  time,  running  through 
a  series  of  years,  and  payable  when  the 
time  of  their  maturity  arrives,  independent 
of  any  presentation.  Shelley  v.  St  Charles 
County  Court  (U.  S.)  21  Fed.  699,  7QL 


debts. 

Warrants  drawn  upon  designated  funds 
in  anticipation  of  uncollected  revenue  have  j 


always  been  regarded  in  this  state  as 
••debts*'  in  only  a  restricted  sense.  In  re 
State  Warrants,  6  S.  D.  518,  62  N.  W.  101, 
55  Am.  St  Rep.  852;  Western  Town  Lot  Ca 
V.  Lane,  7  S.  D.  1,  62  N.  W.  982;  Shannon 
V.  City  of  Huron,  9  S.  D.  356,  69  N.  W.  598; 
Lawrence  County  v.  Meade  County,  10  S.  D. 
175,  72  N.  W.  405.  They  are  not  outstand- 
ing debts,  so  as  to  authorize  the  creation 
of  a  sinking  fund  for  their  payment  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Faulk  County,  90 
N.  W.  149,  15  S.  D.  501. 

Same— As  draft  or  nesottaUe  lastna- 
ment. 

See  "Drafr;   ••Negotiable  Instrumenf* 

As  money. 

See  ••Money.7 

As  wrttten  InstrvmLoat. 

See  ••Written  Instrument* 

In  praotioe* 

The  term  ••warrant"  imports  no  more 
than  the  process  or  writ  in  the  case,  civil 
or  criminal.  Cannon  v«  Phillips,  34  Tenn. 
(^  Sneed)  185,  190. 

The  Bill  of  Rights,  declaring  that  ••no 
warrants  can  issue  but  upon  probable  cause 
supported  by  oath,*'  refers  only  to  criminal 
process,  and  has  no  application  to  arrests 
and  civil  suits.  Walker  v.  Cruikshank  (N. 
Y.)  2  Hill,  296,  300. 

The  term  •'warrant,'*  as  used  in  Const 
art  1,  §  9,  prohibiting  the  issuance  of  a  war- 
rant without  cause  being  shown  therefor  on 
oath  or  information,  means  ••an  authority  for 
the  arrest  of  a  person  upon  a  criminal 
charge,  with  a  view  to  his  commitment  and 
trial  thereof.  All  process  for  the  arrest  of 
a  party  Is  not  included  in  the  word  'war- 
rant* as  used  in  the  Constitution.  A  capias 
or  writ  of  arrest  in  a  civil  action  is  not  a 
warrant  in  that  sense,  and  it  is  issued  at 
common  law  as  a  matter  of  course  without 
oath.  The  arrest  of  a  person  upon  a  charge 
of  insanity,  for  the  purpose  of  his  commit- 
ment or  confinement  in  an  asylum,  is,  strict- 
ly speaking,  not  an  arrest  in  a  civil  or  crim- 
inal proceeding,  but  Is  one  sui  generis.** 
Sprigg  V.  Stump  (U.  S.)  6  Fed.  207,  214. 

••Warrant,"  is  a  term  of  wide  signifi^ca- 
tion,  and  may  be  applied  to  process  in  civil, 
as  well  as  in  criminal,  cases;  but  as  a  gen- 
eral rule  its  use  is  restricted  to  such  writs  as 
authorize  the  taking  of  the  body  of  the  de- 
fendant in  answer  to  a  criminal  charge,  and 
such  is  the  sense  in  which  it  would  be  un- 
derstood by  one  not  learned  in  the  law. 
where  there  was  nothing  in  the  context  to 
show  the  contrary;  and  a  publication  stat- 
ing that  plaintiff  had  been  arrested  on  a  war- 
rant, in  a  suit  to  recover  money,  would  be 
calculated  to  produce  the  impression  that  in 
the  transaction  there  was  some  criminal  con- 
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dDCt    Belo  ft  Go.  y.  Smitb  (Tex.)  42  &  W. 
850,  861,  91  Tex.  221. 

The  term  '*writ,"  as  used  in  the  Con- 
necticut statutes,  generally  means  process  in 
a  dTil  suit,  while  that  in  a  criminal  case  is 
usually  denominated  a  "warrant."  Stoddard 
V.  Couch,  23  Conn.  238,  240. 

A  warrant  is  both  the  process  to  procure 
the  defendant's  appearance,  and  Is  in  the 
place  of  the  declaration,  to  inform  him  of  the 
nature  of  the  demand.  It  need  not  contain 
any  special  day  or  place  of  return,  unless 
so  provided  by  statute;  nor  is  a  seal  requi- 
site thereto,  except  in  the  case  of  the  state's 
warrant  on  a  criminal  charge,  which  at  com- 
mon law  requires  a  seal.  Duffy  t.  Averitt, 
27  N.  C.  456,  467. 

There  is  no  settled  role  at  common  law 
inyalldating  warrants  not  under  seal,  unless 
the  magistrate  issuing  the  warrant  had  a 
seal  of  office  or  a  seal  as  required  by  statute; 
and  a  warrant  of  the  commissioner  of  the 
United  States,  not  having  a  seal  of  office 
and  not  being  required  to  affix  a  seal  there- 
to, cannot  be  held  void  for  its  omission. 
Starr  v.  United  States,  14  Sup.  Ct  919,  920, 
168  U.  &  ei4^  88  L.  Ed.  841. 

A  "warrant  for  a  fine  or  penalty^  im- 
posed for  a  violation  of  a  town  ordinance  is 
dvil  in  character,  being  in  the  nature  of  an 
action  of  debt;  and  hence  a  plea  of  former 
Jeopardy  is  of  no  avail.  City  of  Memphis 
T.  Smythe^  68  &  W.  215,  104  Tenn.  702. 

^WABRAHT  OBEDITOBS. 

•^Warrant  creditors"  of  a  dty  are  those 
that  become  creditors  from  the  fact  that  the 
money  is  not  on  hand  derived  from  the  rev- 
enues to  pay  them  when  the  debt  is  created. 
Johnson  v.  City  of  New  Orleans,  16  South. 
100,  101,  46  La.  Ann.  714. 

WARBAXT  m  BEED. 

''Warrant  in  deed,"  in  speaking  of  the 
commitment  of  a  man  by  lawful  warrant  in 
deed,  or  commitment  by  lawful  warrant  in 
law,  means  a  warrant  in  writing  and  under 
seal.  State  v.  Shaw,  60  Atl.  868,  869,  78  Vt 
149. 

WAKBAKT  nr  LAW. 

See  ••Without  Warrant  of  Law.'^ 

Lord  Coke  (2  Inst  51,  52)  says: '  Tro- 
cess  of  law  is  twofold,  viz.,  by  the  king's 
writ  or  by  due  proceeding,  and  warrant  ei- 
ther in  deed  or  in  law  without  writ"  By 
'Warrant  in  law"  he  comprehends  any  au- 
thority of  law,  as  is  plain  by  the  instances 
which  he  gives.  He  adds:  "If  treason  or 
felony  be  done,  and  one  hath  Just  cause 
of  suspicion,  this  is  a  good  cause  and  wai^ 


rant  in  law  to  arrest  any  man.  A  watch- 
man may  arrest  a  night-walker  by  warrant 
in  law."  And  he  concludes  by  saying  that 
*'a  commitment  by  lawful  warrant,  either  in 
deed  or  in  law,  Is  accounted  in  law  due  pro- 
cess or  proceeding  in  law."  People  v.  Ne- 
vins  (N.  Y.)  1  Hill,  164,  171. 

"Warrant  in  law,"  in  speaking  of  the 
commitment  of  a  man  by  lawful  warrant 
in  deed  or  by  lawful  warrant  in  law,  is  un- 
derstood to  apply  to  a  commitment  by  au- 
thority of  law  without  a  written  warrant 
State  V.  Shaw,  60  Atl.  868,  869,  78  Vt  149. 

WARBAXT  OF  ABB£ST. 

See  "Legal  Warrant" 
As  process,  see  "Process.** 

A  '^warrant  of  arrest"  is  defined  by 
Crim.  Code  Ala.  §  4259,  as  an  order  in  writ- 
ing. Issued  and  signed  by  a  magistrate,  stat- 
ing the  substance  of  a  complaint,  directed 
to  a  proper  officer,  and  commanding  him  to 
arrest  the  defendant;  and  such  warrant 
must  designate  the  name  of  the  defendant, 
if  known,  but,  if  it  states  that  the  name 
is  unknown  to  the  magistrate,  then  no  name 
must  be  inserted.  He  must  also  state  the 
offense  by  name,  so  that  it  can  be  clearly  in- 
ferred. The  county  in  which  it  is  issued 
must  appear  from  some  part  of  the  war- 
rant and  the  warrant  must  be  signed  by 
the  magistrate  with  his  name  and  initials 
of  office,  and  the  same  must  appear  in  some 
way  in  the  warrant  It  must  be  directed  to 
any  local  officer  in  the  state;  but  If  execut- 
ed by  any  officer  who  has  power  to  execute, 
it  is  valid,  without  regard  to  the  direction. 
A  warrant  issued  by  a  justice  of  the  peace 
for  the  arrest  of  a  defendant  for  larceny,  of 
which  office  the  Justice  has  Jurisdiction, 
which  is  regular  and  sufficient  on  its  face, 
though  it  does  not  state  In  which  capacity 
the  justice  acted  In  this  instance,  is  suffi- 
cient as  a  protection  to  the  officer  serving 
it  and  no  error  or  irregularity  in  the  previous 
proceedings  can  affect  it  or  excuse  defendant 
in  killing  the  officer,  or  one  called  to  his  as- 
sistance, from  the  crime  of  murder.  Brown 
V.  State,  20  South.  103,  109,  109  Ala.  70. 

A  warrant  is  sufficient  if  it  designates 
the  offense  by  name  or  describes  it,  or  if  it 
employs  terms  from  which  the  offense  may 
be  inferred.  Brown  v.  State,  63  Ala.  97.  Un- 
der Code  1896,  §  5253,  providing  that  a  writ 
of  arrest  shall  contain  a  statement  of  the  of- 
fense charged  by  name,  a  writ  of  arrest 
reciting  that  accused  was  indicted  for  the 
offense  of  carrying  a  concealed  pistol  suf- 
ficiently designates  the  offense  charged. 
Spear  v.  State,  25  South.  46^  48,  120  Ala. 
351. 

A  warrant  of  arrest  is  a  written  order 
from  a  magistrate,  directed  to  a  peace  offi- 
cer or  some  other  person  specially  named. 
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commanding  him  to  take  tbe  body  o^  the 
person  accused  of  an  offense,  to  be  dealt 
with  according  to  law.  Code  Cr.  Proc.  Tex. 
1805,  art  253. 

A  warrant  of  arrest  la  an  order  In  writ- 
ing, in  the  name  of  the  state,  signed  by  a 
magistrate,  commanding  the  arrest  of  the 
defendant.  Rev.  St  Utah  1898,  (  4616;  Rer. 
St  Okl.  1903,  f  5240. 

A  warrant  of  arrest  is  an  order  In  writ* 
ing  in  the  name  of  the  state,  signed  by  a 
magistrate  with  his  name  of  oflSce,  com- 
manding the  arrest  of  the  defendant  Ann. 
Oodes  &  St  Or.  1901,  1 1586. 

WABBAKT  OF  ATTACHMSSHT. 

A  warrant  of  attachment  is  '^a  sum- 
mary provisional  remedy  to  take  from  a 
debtor  the  custody  of  his  property,  and,  to 
support  the  remedy,  the  provisions  of  the 
statute  in  this  respect  must  be  substantially 
observed."  An  unqualified  averment  of  facts 
of  which  it  is  not  apparent  that  the  deponent 
actually  had,  or  from  his  situation  probably 
had,  personal  knowledge,  is  insufBcient  to 
sustain  an  attachment  Hoorman  v.  Climax 
Cycle  Oo.,  40  N.  Y.  Supp.  1067,  17  Misc.  R^. 
734. 

A  warrant  of  attachment  is  a  mandate 
whereby  an  original  special  proceeding  is  in- 
stituted against  the  accused  in  behalf  of  the 
people  on  the  relation  of  the  complainant 
Code,  S  2273;  Peoi^o  T.  Grant  (N.  Y.)  13  Civ. 
Proc.  R.  306,  812. 


WAKBAXT  OF  ATTOBMBT. 

A  warrant  of  attorney  is  an  Instmment 
authorizing  an  attorney  at  law  to  appear 
in  an  action  on  behalf  of  the  maker  or  to 
confess  Judgment  against  hiin.  It  differs 
from  a  power  of  attorney,  which  la  an  in- 
strument by  which  the  authority  of  an  at- 
torney in  fact  or  private  attorney  is  set 
forth.  Treat  v.  J'olman  (U.  &)  113  Fed,  892, 
893,  51  O.  0.  A.  522. 


WABBANT  of  0OMMITMEm« 

As  process,  see  '^Process." 

WABBANT  OF  DISTBE88. 

A  warrant  of  distress  is  nothing  but  a 
power  of  attorney.  The  bailiff  or  other  per- 
son executing  the  warrant  is  only  the  agent 
or  landlord.  Bagwell  v.  Jamison  (S.  C) 
Oheves,  249,  252. 

A  warrant  of  distress  Is  a  Judicial  writ 
in  the  nature  of  an  execution,  the  final  pro- 
cess of  the  law.  Inhabitants  of  Baileyville  y. 
Lowell,  20  Me.  (2  App.)  178,  181. 


WABBANT  OF  UiW. 

Under  Act  1866  (13  St  at  Large,  p.  408K 
declaring  that  if  any  person  shall  have  gone 
into  or  shall  hereafter  go  Into  possession  of 
any  land  or  tenement  of  another,  without 
his  consent  or  without  warrant  of  law,  it 
shall  be  lawful,  etc.,  to  oust  him,  etc,  if 
there  be  such  consent  there  is  ''warrant  of 
law.'*  Baldwin  v.  Cooley,  1  &  0.  (1  Rich.> 
256^  260. 

WABBABT  OFFICES. 

A  warrant  officer  in  the  navy  is  an  offi- 
cer, within  the  meaning  of  the  act  of  Con- 
gress of  March  27,  1794,  March  3,  1801,  and 
April  21,  1806.  Johnson  t.  United  States  (U. 
S.)  2  Ct  CI.  167,  177. 

WABBAlfTOB. 

One  who  has  contracted  the  oMigation 
of  warranty  is  called  the  ''warrantor.'* 
Flanders  v.  Sellye,  105  U.  8.  718^  726*  26  L. 
Bd.  1217  (citing  Code  Prac  La.  art  379). 

WARRANTIA  CHART/E. 

The  writ  of  warrantla  chartn  also  lay 
only  for  a  tenant  of  the  freehold,  and  was 
only  used  when  voucher  did  not  lie,  becaose 
the  tenant  was  not  impleaded,  or  because  ho 
was  Impleaded  in  an  action  In  which  it  was 
the  policy  of  the  law  to  prohibit  delay,  and 
therefore  forbid  the  voucher,  and  it  lay  in 
such  cases  only  because  the  voucher  did  not 
lie.  Vin.  Abr.  tit  "Warrantla  Chartw,-  D. 
It  was  then  supplementary  to,  and  in  lien  of» 
voucher.  Stout  v.  Jackson  (Va.)  2  Band.  132» 
142. 


WARRANTY. 

See  "AfBrmatlve  Warranty'*;  •'Hxprees 
Warranty";  "ImpUed  Warranty"; 
••Personal  Warranty";  "Promissory 
Warranty";  "Special  Warranty." 

See  "Covenant  of  Wananty";  "Breach 
of  Warranty." 

At  common  law,  a  wariaaiy  was  the 
foundation  of  a  voucher  by  a  tenant  when 
impleaded;  and,  if  he  lost  the  land,  he  might 
have  Judgment  to  recover  of  the  guarantor 
other  lands  to  the  value.  It  is  of  feudal  ori- 
gin. According  to  2  BL  Comm.  301,  warran- 
ties were  intR)duced  in  order  to  evade  tlM 
strictness  of  the  feudal  doctrine  of  non- 
alienation  without  the  consent  of  the  heir. 
The  use  of  this  covenant  la  stq^^erseded  by  the 
Introduction  of  other  personal  covenants.  In 
many,  if  not  most  cases  there  la  no  occa- 
sion for  resorting  to  the  covenant  of  war- 
ranty. In  some,  however,  it  is  the  only  ex- 
press covenant  inserted.  Townsend  y.  Mor- 
ris CN.  Y.)  6  Cow.  123,  126. 
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The  word  ''warrant^  Is  defined  m  an  as- 
■nrance  of  title  to  property  sold,  and  a  stipu- 
lation by  an  express  covenant  that  the  title 
of  the  grantor  shall  be  good  and  his  posses- 
sion undisturbed.  Black,  Law  Diet  p.  1233. 
Indeed,  It  has  been  said  to  have  been  fnlly 
established  as  a  principle  by  the  best  au- 
thority that  the  doctrine  of  estoppel  applies 
to  conveyances  without  warranty,  where  it 
appears  by  the  deed  that  the  parties  intended 
to  deal  with  and  convey  a  title  in  fee  sim- 
ple. Graham  t.  Meek,  1  Or.  325.  And  if  this 
is  not  true  the  estoppel  certainly  arises  when 
the  conveyance  of  the  land  is  coupled  with 
the  warranty.  Hallyburton  v.  Slagle  (1?.  0.) 
44  &  E.  655,  667,  132  N.  0.  d47. 

The  obligation  which  one  contracts  to 
defend  another  in  some  action  which  may 
be  Instituted  is  termed  "warranty."  Flan- 
ders V.  Sellye,  105  U.  S.  718,  726.  26  L.  Ed. 
1217  (citing  Code  Prac.  La.  art  379). 

''Warranty,"  in  a  deed,  means  protection 
of  or  indemnification  for  what  is  given. 
Allison  V.  Allison,  9  Tenn.  (1  Yerg.)  16,  19. 

A  warranty  in  a  deed  does  not  enlarge  a 
grant  It  is  a  covenant  of  indemnity  for  a 
disturbance  of  it  Babcock  v.  Wells  (R.  I.) 
54  AtL  596,  598. 

The  term  "warranty"  usually  implies  a 
warranty  of  title,  and,  where  the  language 
of  a  contract  provided  for  a  conveyance  by  a 
good  warranty  deed  and  abstract  of  title,  it 
was  the  matter  of  title  that  the  parties  had 
in  mind.  People's  Sav.  Bank  Go.  v.  Parisette, 
67  N.  E.  896,  897,  68  Ohio  St  450,  96  Am.  St 
Rep.  672. 

"Warrant,**  in  a  contract  to  warrant 
upon  a  conveyance  of  a  freehold  estate,  was 
a  technical  term  at  common  law,  having  its 
own  peculiar  signification,  and  without  the 
use  of  which  the  contract  imported  by  that 
term  could  not  be  created,  unless  in  cases  in 
which  the  law  implied  the  contract  The 
import  of  the  word,  when  applied  to  freehold 
estates,  was  that  the  warrantor  would  upon 
voucher,  or  by  Judgment  in  a  writ  of  war- 
rantia  chartse,  yield  other  lands  and  tene- 
ments to  the  value  of  those  that  shall  be 
evicted  by  a  former  title.  The  contract  to 
warrant  has  the  same  effect  in  all  respects 
as  if  the  party  had  contracted  in  the  terms 
of  this  definition,  if  such  a  contract  were  al- 
lowed, and  the  specific  execution  of  it  could 
be  enforced.  Stout  v.  Jackson  (Va.)  2  Rand. 
132,  142  (citing  Go.  Litt  365a,  366a.  389a). 

Guaranty  dlstiagiiished. 

"Warranty"  and  "guaranty,**  being  deriv- 
atives from  the  same  root  are  identical  in 
signification  and  effect;  the  one  usually,  but 
not  always,  denoting  a  covenant  in  a  convey- 
ance, and  the  other  denoting  a  parol  promise. 
Ayres  v.  Findley,  1  Pa.  (1  Barr)  501. 

The  term  "warranty**  is  applied  to  a 
contract  as  to  title*  quality,  or  quantity  of 


flomething  sold.  A  guaranty  is  held  to  be  a 
contract  by  which  one  person  is  bound  to 
another  for  the  fulfillment  of  a  promise  or 
engagement  of  a  third  party.  A  guaranty  is 
perhaps  always  understood  in  its  strict  legal 
and  commercial  sense  as  a  collateral  war- 
ranty against  some  default  or  event  in  fu- 
ture, while  a  warranty  is  generally  under- 
stood as  an  absolute  undertaking  in  prsesentt 
Sturges  V.  Bank  of  Gircleville,  11  Ohio  St 
153,  169,  78  Am.  Dec.  296. 

In  legal  contemplation  there  is  a  wide 
difference  between  "warranty"  and  "guaran- 
ty." The  term  "warranty**  is  an  engagement 
or  understanding  forming  a  part  of  the  trans- 
action. It  is  an  absolute  understanding  or 
liability  on  the  part  of  the  warrantor,  and 
the  contract  is  void  unless  it  Is  strictly  and 
literally  performed.  "Guaranty,"  on  the 
other  hand,  is  a  collateral  promise  to  answer 
for  the  debt  default  or  miscarriage  of  an- 
other. Gonsequently  an  instruction  in  a  life 
insurance  case  that  a  "warranty  means  more 
than  agreement  it  means  a  guaranty,*'  Is 
erroneous.  Hasons'  Union  Life  Ins.  Ass'n  v. 
Brockman,  50  N.  B.  498,  497,  20  Ind.  App. 
206. 

Im  eomtraets  of  affvelKlttmemt. 

The  term  "warranty**  imports  an  abso- 
lute undertaking  that  the  fact  is  as  repre- 
sented, and  it  was  the  settled  meaning  of 
the  term  as  implied  in  contracts  of  affreight- 
ments or  of  insurance  that  it  is  an  un- 
dertaking by  the  shipowner,  not  only  that 
he  will  exercise  due  diligence  to  have  the 
vessel  seaworthy,  but  that  she  shall  really 
be  so.  It  has  long  been  determined  that  in 
every  contract  for  the  carriage  of  goods  by 
sea  there  is  an  implied  warranty  that  the  ves- 
sel is  seaworthy  at  the  time  of  beginning  her 
voyage,  unless  it  is  superseded  by  some  ex- 
pressed condition  in  the  contract  The  Sil- 
via (U.  &)  68  Fed.  230,  232,  15  a  0.  A.  862. 

Im  liunivamoe. 

A  contract  of  insurance  in  its  essence  is 
a  mere  promise  to  pay  money  on  the  happen- 
ing of  a  specified  loss  or  injury.  In  practice 
such  happening  is  not  the  only  condition  on 
which  the  payment  depends.  The  payment 
is  usually  made  conditional  on  the  truth  of 
certain  statements  made  by  the  applicant 
The  falsity  of  such  statements  prevents  the 
liability  of  the  insurer  from  taking  effect. 
When  such  statements  have  this  effect,  they 
are  called  'Warranties.**  A  warranty  may  re- 
late to  an  existing  fact  or  it  may  relate  to 
the  doing  or  not  doing  of  some  particular  act 
in  the  future.  A  warranty  is  a  stipulation 
in  a  contract  adverse  to  the  interest  of  the 
insured  and  in  the  interest  of  the  insurer. 
Indiana  Farmers*  Live  Stock  Ins.  Go.  v. 
Byrkett,  86  N.  S.  779,  781,  9  Ind.  App.  443. 

An  express  warranty,  as  applied  to  an 
appUcatioii  for  insurance,  is  a  stipulation  ia- 
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serted  in  a  writing  on  the  face  of  the  policy, 
on  the  literal  truth  or  fulfillment  of  which 
the  Talldlty  of  the  entire  contract  depends. 
Am.  Ins.  577.  This  definition  is  adopted  by 
May  and  sustained  by  several  adjudications 
in  this  country.  iEtna  Ins.  Ck>.  t.  Gmbe,  6 
Minn.  82,  87  (GU.  32,  86)  (citing  May,  Ins. 
[2d  Ed.]  p.  179.  S  156;  Angell,  Ins.  {  140); 
Fitzgerald  y.  Supreme  Council  Catholic  Mut 
Ben.  Ass*n,  56  N.  Y.  Supp.  1005,  1009,  39  App. 
Diy.  251  (citing  Bac.  Ben.  Soc.  {  1940);  Wood 
▼.  Hartford  Fire  Ins.  Co.,  13  Conn.  533,  545, 
35  Am.  Dec  92;  McKenzle  y.  Scottish  Un- 
ion &  National  Ins.  Co.,  44  Pac.  922,  924,  112 
Cal.  548;  Home  Life  Ins.  Co.  r.  Sibert,  31 
a  B.  519  (citing  Lynchburg  Fire  Ins.  Co.  t. 
West,  76  Ya.  575;  Virginia  Fire  &  Marine 
Ins.  Co.  ▼.  Morgan,  90  Va.  290,  18  S.  B.  191); 
Petit  T.  German  Ins.  Co.  (U.  S.)  98  Fed.  800, 
802.  The  stipulation  la  considered  to  be  on 
the  face  of  the  policy,  although  it  may  be 
written  on  the  margin,  or  transversely,  or  on 
a  subjoined  paper  referred  to  in  the  policy. 
A  false  statement  in  the  application  and  phy- 
sician's report,  which  is  not  referred  to  in 
the.  policy,  is  not  a  warranty,  though  it  is 
agreed  in  the  application  and  report  that  the 
statements  therein  are  warranties.  Fitzger- 
ald T.  Supreme  Council  Catholic  Mut  Ben. 
Ass'n,  56  N.  Y.  Supp.  1005,  1009,  39  App. 
Div.  251;  iEtna  Ins.  Ck>.  y.  Grube,  6  Minn. 
82,  87  (Gil.  82,  86);  iBtna  Ins.  Co.  y.  Sim- 
mons.  69  N.  W.  125.  133,  49  Neb.  811;  JStna 
Life  Ins.  Co.  y.  Behlaender  (Neb.)  94  N.  W. 
129,  132. 

By  warranty,  as  the  term  Is  used  In  the 
law  of  insurance,  the  insured  stipulates  for 
the  absolute  truth  of  the  statement  and  the 
strict  compliance  with  some  promised  line 
of  conduct,  upon  penalty  of  a  forfeiture  of 
his  right  to  recover  in  case  of  loss,  should 
the  statement  made  prove  untrue  or  the 
course  of  conduct  promised  be  unfulfilled. 
Palatine  Ins.  Co.  y.*  Brown  (Tex.)  34  S.  W. 
462,466. 

In  insurance  a  warranty  is  a  stipulation 
expressly  set  out,  or  by  inference  incorpo- 
rated into  the  policy,  whereby  the  assured 
agrees  that  certain  facts  relating  to  the  risk 
are  or  shall  be  true,  or  certain  acts  relating 
to  the  same  subject  have  been  or  shall  be 
done.  Its  purpose  is  to  define  the  limits  of 
the  obligation  assumed  by  the  insurer,  and 
it  is  a  condition  which  must  be  strictly  com- 
plied with  or  Uterally  fulfilled  before  the 
right  to  recover  on  the  policy  can  accrue. 
Providence  Life  Assur.  Soc  y.  Reutlinger,  25 
8.  W.  835,  836,  58  Ark.  528. 

A  warranty  In  an  insurance  contract  is 
a  statement  made  therein  by  the  assured 
which  is  susceptible  of  no  construction  other 
than  that  the  parties  mutually  Intended  that 
the  policy  should  not  be  binding  unless  such 
statements  be  literally  true.  Phoenix  Assur. 
Go.  v.  Munger  Improved  Cotton  Mach.  Mfg. 


Co.,  49  a  W.  222,  225,  92  Tex.  297  (citing 
Goddard  v.  Ins.  Co..  67  Tex.  69,  1  S.  W.^; 
Bills  V.  Ins.  Ck).,  87  Tex.  547,  29  S.  W.  1036: 
Moulor  V.  Ins.  Co.,  Ill  U.  S.  335,  4  Sup.  Ct. 
466,  28  L.  Ed.  447). 

A  **warranty,"  as  used  In  a  policy  of  In- 
surance, is  a  part  of  the  contract  of  insur- 
ance, and  must  be  exactly  and  literally  ful- 
filled. Where  a  representation  is  inserted 
in  the  policy,  or  where  it  is  referred  to  in 
the  policy  as  forming  a  part  thereof,  the  rep- 
resentation becomes  a  warranty.  Conditions 
annexed  to  a  policy  are  likewise  a  part 
thereof,  and  are  of  the  same  effect  as  if  in- 
corporated in  it  Mors  t.  Franklin  Ins.  Co., 
68  Mo.  127,  131. 

A  ''warranty,"  as  used  In  a  contract  of 
insurance,  is  a  part  and  parcel  of  the  con- 
tract of  insurance,  so  as  to  appear,  as  It 
were,  upon  the  face  of  the  policy  itself,  and 
is  in  the  nature  of  a  condition  precedent.  It 
may  be  aflSrmatiye  of  some  fact,  or  only 
promissory.  It  must  be  strictly  complied 
with  or  literally  fulfilled  before  the  insured 
is  entitled  to  recover  on  the  policy.  Alabama 
Gold  Life  Ins.  C3o.  v.  Johnston,  2  South.  125, 
80  Ala.  467,  59  Am.  Rep.  816. 

A  warranty  in  a  policy  of  Insurance  is 
an  express  stipulation  that  something  then 
exists,  or  has  happened  or  been  done,  or  shall 
happen  or  be  done;  and  this  must  be  literally 
and  strictly  complied  with  by  the  assured, 
whether  the  truth  of  the  fact  or  the  happen- 
ing of  the  event  be  or  be  not  material  to  the 
risk,  or  be  or  not  connected  with  the  cause 
of  loss.  It  iB  a  strict  condition.  Its  effect  Is 
that  the  assured  takes  on  himself  the  respon- 
sibility of  the  truth  of  the  fact,  or  the  hap- 
pening or  not  of  such  contingency;  and,  un- 
less the  warranty  be  strictly  complied  with, 
the  policy  does  not  take  effect  It  is  a  con- 
dition precedent,  and  the  assured  is  estopped 
from  denying  or  asserting  anything  contrary 
to  his  express  warranty.  Forbush  t.  Westh 
ern  Massachusetts  Ins.  Co.,  70  Mass.  (4  Gray) 
837,340. 

The  purpose  of  a  'Warranty'*  In  an  In- 
surance policy  is  not  to  set  a  trap  for  the 
applicant,  but  to  inform  the  company  about 
important  facts  upon  which  the  contract  is 
based.  When,  therefore,  a  company  is  In 
actual  possession  of  knowledge  of  a  fact,  and 
by  turning  to  its  own  record  can  assure  Itself 
better  than  by  the  imperfect  memory  of  an 
applicant,  it  is  a  perversion  of  the  purpose 
of  a  warranty  to  allow  it  to  avoid  a  ^ntract 
Where,  therefore,  an  Insurance  company  had 
notice  at  the  time  of  the  issuance  of  a  policy 
that  the  applicant  had  been  rejected  by  it 
it  could  not  set  up  the  falsity  of  the  state- 
ment in  the  application  that  he  had  not  been 
rejected.  O'Rourke  v.  John  Hancock  Mut 
Life  Ins.  Co.,  60  Atl.  884,  836,  23  R.  L  467, 
57  L.  R.  A.  496»  91  Am.  St  R^.  643. 


WARRANTY 


7399 


WARRANTY 


A  warranty,  In  Insurance,  Is  a  part  of  i 
the  contract  evidenced  by  the  policy,  and  a  I 
binding  agreement  that  the  facts  stated  are  | 
strictly  true.  Price  y.  Phcenix  Mut  Life  Ins.  | 
Ck).,  17  Minn.  497,  603  (Gil.  473,  481),  10  Am.  i 
Rep.  166. 

Same^As  a  eonditloii  vreeedeat* 

A  ''warranty/'  in  a  policy  of  insurance. 
Is  a  condition  or  contingency,  and  unless 
that  be  performed  there  is  no  contract 
Trench  y.  Chenango  County  Mut  Ins.  Go. 
(N.  Y.)  7  Hill.  122.  124  (citing  De  Hahn  v. 
Hartley,  1  Term  R.  343);  Western  Assur. 
Go.  T.  Redding  (IT.  S.)  68  Fed.  708,  714,  15  C.  i 
G.  A.  619.  It  is  perfectly  immaterial  for  j 
what  purpose  a  warranty  is  introduced;  but,  j 
being  Inserted,  the  contract  does  not  exist  i 
unless  it  is  literally  complied  with.  MadCie 
T.  Pleasants  (Pa.)  2  Bin.  363,  372.  In  con- 
tracts of  insurance  a  warranty  is  regarded 
as  very  much  lilLe  a  condition  precedent, 
which,  if  violated,  voids  the  policy,  and  no 
recovery  can  thereafter  be  had  thereon. 
Day  V.  Orient  Mut  Ins.  Go.  (N.  Y.)  1  Daly. 
13,  17  (dtlBg  Mead  v.  Northwestern  Ins.  Go., 
7  N.  Y.  [S  Seld.]  530;  Duncan  v.  Sun  Fire 
Ins.  Go.  [N.  Y.]  6  Wend.  488,  494,  22  Am. 
Dec.  539). 

A  warranty  in  an  insurance  policy  Is  an 
agreement  in  the  nature  of  a  condition  pre- 
cedent and,  like  that,  it  must  be  strictly 
complied  with.  Boyd  v.  Insurance  Co.,  90 
Tenn.  212.  215, 16  S.  W.  470,  25  Am.  St  Rep. 
676. 

In  American  Popular  Life  Ins.  Go.  ▼. 
Day,  39  N.  J.  Law  (10  Vroom)  89,  28  Am. 
Rep..  198,  in  our  court  of  last  resort,  "warran- 
ties** and  "conditions"  in  insurance  policies 
are  treated  as  synonymous  terms,  as  indeed 
they  are.  In  Sonnebom  v.  Manufacturers' 
Ins.  Co.,  44  N.  J.  Law  a5  Vroom)  220,  222, 
48  Am.  Rep.  365,  it  was  declared  in  the  same 
court  that  a  promissory  warranty  had  the 
nature  of  a  condition  precedent  That  every 
inducing  statement  made  a  warranty  by  a 
policy  of  life  insurance,  shall  be  true.  Is 
plainly  a  condition  precedent  to  the  insurer's 
liability  under  such  policy.  In  Eddy  St  Iron 
Foundry  v.  Hampden  StodK  &  Mut  Fire  Ins. 
Go.  (U.  S.)  8  Fed.  Gas.  300.  aifford,  J.,  said 
that  in  the  law  of  insurance  a  warranty  is  a 
stipulation  forming  a  part  of  the  contract 
and  is  construed  as  a  condition;  and  in 
Heani  v.  Equitable  Safety  Ins.  Go.  (U.  S.) 
11  Fed.  Gas.  965,  he  reaffirmed  that  doctrine. 
In  First  Nat  Bank  of  Kansas  City  v.  Hart- 
ford Fire  Ins.  Co.,  95  U.  S.  673,  24  L.  Ed. 
663,  Harlan,  J.,  said  that,  when  warranted, 
the  exact  truth  of  statements  in  an  applica- 
tion for  insurance  became  a  condition  pre- 
cedent to  any  binding  contract;  and  he  re- 
peated the  expression  in  Moulor  v.  American 
Life  Ins.  Go.,  Ill  U.  S.  335,  4  Sup.  Gt  466,  28 
L.  Ed.  447.  See  Dimick  v.  Metropolitan  Life 
Ins.  Go,  (^1  Aa  692,  694,  67  N.  J.  Law,  867. 


May.  in  his  work,  states  this  proposition  to 
be  the  law,  and  cites  numerous  authorities 
in  support  of  his  position.    May,  Ins.  p.  179, 

5  156;  Petit  v.  German  Ins.  Go.  (U.  S.)  98  Fed. 
800.  802.  See,  also,  Mers  v.  Franklin  Ins. 
Co.,  68  Mo.  127,  131;  Lynchburg  Fire  Ins. 
Go.  V.  West  76  Va.  575,  582;  Virginia  Fire 

6  Marine  Ins.  Go.  v.  Morgan,  18  S.  E.  191, 
192.  90  Va.  290;  Home  Life  Ins.  Go.  v.  Si- 
bert  31  a  E.  519,  96  Va.  403;  Byers  v.  Far- 
mers* Ins.  Co.,  35  Ghio  St  606,  615,  35  Am. 
Rep.  623;  Hendricks  v.  Commercial  Ins.  Go. 
(N.  Y.)  8  Johns.  1,  13;  Wood  v.  Hartford  Fire 
Ins.  Co.,  13  Conn.  533,  545,  35  Am.  Dec.  92; 
McKenzie  v.  Scottish  Union  &  National  Ins. 
Co.,  44  Pac.  922,  924.  112  Gal.  548;  Palatine 
Ins.  Co.  V.  Brown  (Tex.)  34  S.  W.  462,  465. 

A  ''warranty"  in  a  policy  of  insurance  Is 
in  the  nature  of  a  condition  precedent  and 
devolves  upon  the  insured  in  an  action  upon 
the  policy  the  burden  of  averring  perform- 
ance in  his  pleading  and  proving  it  strictly 
by  evidence.  American  Credit  Indemnity 
0>.  V.  Wood  (U.  S.)  78  Fed.  81*  84^  19  G.  G. 
A.  264. 

BAine— Materialitj. 

A  warranty  in  insurance  law  Is  the  as- 
sertion by  the  insured  of  some  fact  on  the 
Uteral  truth  of  which  the  validity  of  the 
policy  depends,  without  regard  to  the  ma- 
teriality of  such  fact  or  the  motive  which 
prompted  such  assertion,  ^tna  Life  Ins. 
<3o.  V.  Rehlaender  (Neb.)  94  N.  W.  129,  132 
(citing  ^tna  Ins.  Go.  v.  Simmons,  49  Neb. 
811,  69  N.  W.  125). 

A  warranty  In  an  application  for  an  in- 
surance policy  must  be  strictly  complied 
with,  whether  material  or  not  Lynchburg 
Fire  Ins.  Go.  v.  West  76.  Va.  675,  583,  44 
Am.  Rep.  177;  Virginia  Fire  &  Marine  Ins. 
Go.  V.  Morgan,  18  S.  E.  191,  90  Va.  290; 
Home  Life  Ins.  Ck>.  v.  Sibert,  81  8.  E.  519, 
96  Va.  408. 

A  warranty  in  a  policy  of  insurance  is 
in  the  nature  of  a  condition  precedent,  and 
no  inquiry  is  allowed  into  the  materiality 
or  immateriality  of  the  fact  warranted. 
Mers  V.  Franklin  Ins.  Co.,  68  Ma  127,  131. 

It  is  not  necessary  that  the  fact  or  act 
warranted  should  be  material  to  the  risk, 
for  the  parties  by  their  agreement  have 
made  it  so.  Providence  life  Assur.  Soc.  v. 
Reutllnger,  25  S.  W.  835,  836,  58  Ark.  528. 

''Whether  the  facts  stated  or  the  acts 
stipulated  for  be  material  to  the  risk  or  not 
is  of  no  consequence,  the  contract  being 
that  the  matter  is  as  represented  or  shall  be 
promised;  and  unless  it  prove  so,  whether 
from  fraud,  mistake,  negligence,  or  other 
cause  not  proceeding  from  the  insurer,  the 
intervention  of  law  or  the  act  of  God,  the 
insured  can  have  no  claim.  Indeed,  one  of 
the  very  objects  of  warranty  is  to  preclude 
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all  controversy  about  the  materiality  or  im- 
materiality of  the  statement"  Palatine  Ins. 
Oo.  Y.  Brown  (Tex.)  84  S.  W.  462»  405. 

Warranties  in  the  law  of  insmrance  are 
conditions  precedent  to  a  valid  policy,  wheth- 
er such  conditions  are  material  or  not,  If 
the  parties  have  regarded  them  as  material 
and  clearly  Intended  them  to  be  so  treated. 
Byers  v.  Farmers'  Ins.  Ck).,  35  Ohio  St.  606, 
615,  35  Am.  Rep.  623;  Alabama  Gold  Life 
Ins.  Co.  V.  Johnston,  2  South.  125,  80  Ala. 
467,  59  Am.  Rep.  816. 

Where  the  word  ''warranty*'  is  nsed  in 
a  policy  of  insurance  with  reference  to  a 
requirement  that  the  insured  shall  have  stat- 
ed in  the  survey  a  Just,  foil,  and  true  ex- 
position of  all  the  facts  and  circumstances 
in  regard  to  the  condition,  situation,  value, 
and  risk  of  the  property  to  be  insured*  so 
far  as  the  same  are  known  to  the  applicant 
and  are  material  to  the  risk,  the  term  *'wai^ 
ranty"  is  not  to  be  construed  in  its  strict 
literal  sense  as  requiring  that  the  survey 
should  be  absolutely  true,  but  requires  only 
that  such  statements  as  are  material  to  the 
risk  should  be  truthfully  stated.  Lee  v. 
Howard  Fire  Ina.  Co.,  65  Mass.  (11  Ouah.) 
824,828. 

Same— Representatloiis  distliisiiiAod. 

The  essential  difference  between  a  "rep- 
resentation" and  a  "warranty"  in  a  contract 
of  insurance,  when  there  is  no  statute  touch- 
ing the  matter,  is  that  a  representation  is 
a  statement  by  the  applicant  to  the  insurer 
of  information  which  the  latter  may  desire 
in  order  to  determine  whether  the  risk  will 
be  written;  the  statement  being  no  part 
of  the  contract,  but  only  the  inducement  to 
make  it,  but  a  warranty  becomea  a  part  of 
the  contract  Blumer  v.  Phoenix  Ins.  Co., 
45  Wis.  622;  Campbell  v.  New  Bngland  Mut 
Life  Ins.  Go.,  08  Mass.  889.  That  is  the 
difference  between  the  two  things,  and  the 
difference  between  the  legal  effect  is  that, 
if  a  representation  turns  out  to  be  substan- 
tially true  as  to  facts  material  to  the  risk, 
the  policy  will  be  upheld,  though  the  repre- 
sentation was  false  in  unessential  particu- 
lars; but  a  warranty  must  be  strictly  true, 
and  if  it  is  false  In  any  part,  whether  that 
part  affects  the  risk  or  not,  there  can  be  no 
recovery  on  the  contract  McDermott  v. 
Modem  Woodmen  of  America,  71  B.  W.  838, 
836,  97  Mo.  App.  636. 

A  warranty  as  to  any  fact,  which  be- 
comes an  integral  part  of  the  basis  of  the 
contract,  differs  from  a  mere  representation 
of  such  fact  in  this:  It  precludes  any  con- 
troversy as  to  the  materiality  of  such  fact, 
whereas  a  false  representation  is  not  ground 
for  avoiding  a  contract,  unless  the  party  to 
whom  it  is  made  relies  upon  it  and  is  ac- 
tually induced  by  it  to  enter  into  an  agree- 
ment or  consent  to  terms  diaadvantageooa  to 


him.    Selby  t.  Mutual  Ufa  Ina.  0«.  (U.  B.) 
67  Fed.  490,  491. 

A  '^rarranty,*'  in  the  law  of  insurance, 
differs  from  a  representation  in  this:  that 
the  former  is  a  stipulation  inserted  in  writ- 
ing on  the  face  of  the  policy,  or  in  another 
writing  referred  to  and  made  a  part  of  it, 
on  the  literal  truth  or  fulfillment  of  which 
the  validity  of  the  entire  contract  depends. 
A  representation  is  a  verbal  or  written  state- 
ment made  by  the  insured  to  the  underwrit- 
er before  the  subscription  of  the  policy. 
Gushman  v.  United  States  Life  Ins.  Go.  (N. 
Y.)  4  Hun,  783,  786  (citing  Pierce  v.  Empire 
Ina.  Go.  [N.  Y.]  62  Barb.  644). 

''Warranty,"  in  insurance  law,  is  the 
assertion  by  the  assured  of  some  fact,  on  the 
literal  truth  of  which  the  validity  of  the  poli- 
cy depends,  without  regard  to  the  materiali- 
ty of  such  fact  or  the  motive  which  prompt- 
ed the  assertion.  "R^resentation,"  in  insur- 
ance law,  is  also  the  assertion  by  the  insured 
of  some  fact,  but  the  validity  of  the  policy 
does  not  depend  upon  the  literal  truth  of  the 
assertion.  The  falsity  of  a  representation  is 
a  defense  to  a  suit  on  the  policy  only  when 
made  of  a  fact  material  to  the  risk.  Wheth- 
er an  assertion  made  by  the  insured  of  the 
existence  of  a  fact  is  a  warranty  or  repre- 
sentation is  a  question  of  law.  Where  an 
application  for  Insurance  la  made  a  part 
of  the  Insurance  policy,  the  two  are  to  be 
construed  together  for  the  purpose  of  ascer- 
taining whether  the  contracting  parties  in- 
tended that  statements  and  assertions  made 
by  the  insured  should  be  regarded  aa  war- 
ranties or  representations.  If  a  doubt  exists 
whether  a  statement  made  is  a  warranty  or 
representation,  it  will  be  held  a  representa- 
tion. Warranties  are  not  to  be  created  or 
extended  by  construction.  In  construing  a 
contract,  for  the  purpose  of  determining 
whethw  the  statements  made  therein  were 
intended  by  the  parties  thereto  to  be  war- 
ranties at  representations,  the  court  will 
take  into  consideration  the  situation  of  the 
parties,  the  subject-matter  of  the  contract, 
and  the  language  employed,  and  will  con- 
strue a  statement  made  to  be  a  warranty 
only  when  it  clearly  appears  that  such  was 
the  intention  of  the  contracting  parties,  and 
that  the  mind  of  each  party  consciously  in- 
tended and  consented  that  such  should  be 
the  interpretation  of  his  statements.  .SItna 
Ins.  Go.  T.  Simmons,  69  N.  W.  125,  138,  48 
Neb.  811. 

In  Insurance  a  "representatkm'*  is  a 
statement  by  the  applicant  to  the  insurer  re- 
garding a  fact  material  to  the  proposed  in- 
surance, and  it  must  be  not  only  false,  but 
fraudulent,  to  defeat  the  policy;  while  a 
warranty  in  the  law  of  insurance  is  a  bind- 
ing agreement  that  the  facts  stated  by  the 
applicant  are  true,  and  is  a  part  of  ttie  con- 
tract, a  condition  precedent  to  a  recovery 
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upon  it  and  its  fahdty  in  any  {Mtrtlcnlar  la 
fatal  to  an  action  on  tbe  policy.  A  repre- 
sentation is  a  mere  declaration  of  a  fact; 
iNit  it  18  neither  a  condition  precedent,  nor 
a  part  of  the  contract,  like  a  warranty.  The 
crucial  distinction  between  a  representation 
and  a  warranty  Is  that  the  one  Is  not,  and 
the  other  is,  a  part  of  the  contract  between 
the  parties,  and  that  the  truth  of  the  one  is 
not,  and  the  tnith  of  the  other  is,  a  condi- 
tion precedent  to  a  recovery  upon  the  policy. 
A  written  statement  made  by  employers  to 
the  obligor  in  a  bond  of  indemnity  against 
the  dishonest  acts  of  their  employ^  to  the 
effect  that  they  will  invariably  apply  certain 
checks  to  his  action,  which  ihe  parties  ex- 
pressly agree  by  the  statement  itself  and  by 
the  bond  shall  be  the  basis  of  the  latter  and 
8  condition  precedcnot  to  a  recovery  upon  it, 
is  of  the  nature  of  a  •'warranty,"  and  not 
of  a  '^representation,*'  and,  therefore,  a  fail- 
ure to  comply  with  the  promise  it  contains 
is  fatal  to  an  action  on  the  bond.  Rice  v. 
Fidelity  ft  Deposit  Co.  of  Maryland  (U.  S.) 
103  Fed.  427,  480,  48  O.  O.  A.  270. 

8t  1887,  c.  214,  S  21,  providing  that  no 
misrepresentations  made  in  the  negotiation 
of  a  policy  of  insurance  shall  avoid  the  poli- 
cy, unless  the  misrepresentation  was  fraud- 
ulently made  or  Increased  the  risk,  applies 
to  warranties  incorporated  in  the  policy  by 
reference  to  tbe  application.  White  v.  Prov- 
ident Sav.  Life  Assur.  Soc,  89  N.  B.  771, 
77%  163  BCass.  108,  27  L.  R.  A.  898. 

Where  the  word  "warranty"  is  used  in 
an  application  for  insurance  as  applied  to 
the  answers  of  the  applicant,  but  the  policy 
on  its  face  characterizes  the  statements  of 
the  insured  as  representations,  the  doubt  as 
to  the  intent  of  the  parties  must,  according 
to  the  settled  doctrines  of  the  law  of  insur- 
ance, be  resolved  against  the  party  whose 
language  it  becomes  necessary  to  interpret, 
and  that  construction  must  prevail  which 
protects  the  Insured  from  the  obligations 
arising  from  a  strict  warranty.  Moulor  v. 
American  liife  Ins.  Go.,  4  Sup.  Ot  406,  469, 
111  U.  S.  842,  28  L.  Ed.  447. 

Where  the  contract  of  Insurance  con- 
tained inconsistent  expressions,  one  part 
tending  to  show  an  intention  to  make  the 
answers  warranties,  and  another  treating 
them  as  representations  merely,  the  answers 
will  be  regarded,  not  as  warranties,  but  in 
the  nature  of  representations,  or,  if  warran- 
ties, only  of  an  honest  belief  of  tiielr  truth. 
Alabama  Gk>ld  Life  Ins.  Co.  v.  Johnston,  2 
South.  125,  80  Ala.  467,  59  Am.  Rep.  816. 

The  true  rule  as  to  what  amounts  to  a 
warranty  or  what  amounts  to  a  representa- 
tion in  Insurance  is:  ''Whenever  the  answers 
are  responsive  to  direct  questions  they  are 
to  be  regarded  as  warranties,  and  when 
they  are  not  so  responsive,  but  voluptary, 
without  being  called  for,  they  are  to  be  con- 


stmed  as  representations.'*  BudI  t.  Gon- 
nectlcut  Mut  Life  Ins.  Co.  (U.  S.)  4  Fed. 
Cas.  590. 

A  warranty  by  an  applicant  for  insur- 
ance must  be  literally  and  exactly  fulfilled; 
but  a  representation  Is  satisfied  by  showing 
a  substantial  compliance,  and  a  slight  vari- 
ance, which  would  not  have  inflaenced  the 
action  of  the  insurer  \p.  making  the  con- 
tract, will  not  defeat  the  policy.  GarroUtmk 
Furniture  Mfg.  Co.  v.  American  Credit  In- 
demnity Go.  (U.  S.)  124  Fed.  25,  29,  59  a 
C.  A.  545. 

A  warranty  is  an  agreement  an  answer 
is  a  statement,  and  a  policy  of  insurance- 
therefore  says,  in  other  words,  that  in  con- 
sideration. Inter  alia,  of  the  answers  and 
warranties  of  the  application,  the  contract 
Is  made;  and  where  in  the  application  the 
applicant  warrants  said  answers  to  be  true, 
the  answers  are  warranties,  and  not  merely 
representations.  McClain  v.  Provident  Sav- 
ings &  Life  Assur.  Soc.  (U.  S.)  105  Fed.  834, 
885.  See,  also,  Providence  Life  Assur.  Soc. 
V.  Reutlinger,  25  S.  W.  835,  836,  58  Ark.  528. 

In  order  to  make  any  statements  bind- 
ing as  warranties,  they  must  appear  upon 
the  face  of  tbe  instrument  itself  by  which 
the  contract  of  insurance  is  effected.  They 
must  either  be  expressly  set  out,  or  by  infer- 
ence incorporated  in  the  policy.  If  they  are 
not  so.  they  are  not  warranties,  but  represen- 
tations. Dime  Sav.  Inst  v.  American  Sure- 
ty Co..  53  AtL  217,  218,  68  N.  J.  Law,  440 
(citing  American  Popular  Life  Ins.  Go.  v. 
Day,  39  N.  J.  Law  [10  Vxoom]  93,  23  Am. 
Rep.  199. 

In  contracts  of  insurance,  a  representa- 
tion differs  from  a  warranty,  and  from  a 
condition  expressed  in  the  policy,  in  that  the 
former  is  psrt  of  the  preliminary  proceedings 
which  propose  the  contract  and  the  latter 
is  part  of  the  contract  when  completed.  The 
validity  of  the  contract  depends  upon  the 
fulfillment  of  the  warranties  and  conditions, 
and  noncompliance  therewith  is  an  express 
breach,  which,  of  itself,  avoids  the  con- 
tract; whereas  a  misrepresentation,  to  avoid 
the  policy,  must  have  been  made  with  a 
fraudulent  intent  or  with  respect  to  some 
material  matter.  Dewees  v.  Manhattan  Ins. 
Co.,  84  N.  J.  Law  (5  Vroom)  244,  247. 

An  approved  writer  on  the  law  of  lnsur> 
ance,  distinguishing  between  a  representa- 
tion and  a  warranty,  describes  a  warranty 
to  be  a  condition  precedent  and  part  of  the 
written  policy,  and  a  representation  to  be  a 
matter  collateral,  making  no  part  of  the 
policy.  A  represent{^tlon  in  the  body  of  a 
policy,  stating  the  goods  insured  to  belong 
to  American  citizens  resident  in  Charleston, 
amounts  to  an  express  warranty  that  the 
same  were  neutral  property  at  the  time  of 
the  contract  Walton  v.  Bethune  (S.  G.)  2 
Brev.  453,  454,  4  Am.  Dec  597. 


WARRANTY 


7402 


WARRANTY 


A  representation,  as  nsed  in  Insurance, 
Is  a  part  of  the  preliminary  proceedings  pr»> 
ceding  and  proposing  a  contract  of  insur- 
ance, while  a  warranty  is  a  part  of  the  con- 
tract of  insurance  as  completed.  Ordinarily 
a  statement  made  in  an  application  for  insur- 
ance is  a  representation  only;  but  it  may  be 
incorporated  into  the  policy,  and  so  become 
a  part  of  the  contract  and  a  warranty.  Wil- 
liams V.  New  Bngland  Mut  Fire  Ins.  Co.,  81 
Me.  219,  224. 

In  sales  of  persoiialty* 

A  warranty  consists  in  representations 
and  statements  of  and  concerning  the  con- 
dition and  quality  of  personal  property,  the 
subject  of  sale,  made  by  the  person  making 
the  sale  to  induce  it  and  bring  it  about. 
Pemberton  y.  Dean,  92  N.  W.  478,  479,  88 
Minn.  60,  eO  L.  R.  A.  331,  97  Am.  St  Rep. 
503. 

A  warranty  is  a  collateral  undertaking 
by  which  the  warrantor  contracts  that  cer^ 
tain  facts  in  relation  to  the  property  are  or 
shall  be  as  represented.  A  warranty  is  al- 
ways a  representation,  but  the  reverse  is  not 
necessarily  true.  Matteson  ▼.  Bice,  92  N.  W. 
1109,  1110,  116  Wis.  328. 

A  warranty  in  a  sale  of  personal  prop- 
erty is  a  statement  or  representation  of  fact 
made  by  the  vendor  as  to  the  character  or 
quality  of  the  article  sold,  or  of  the  title 
thereto,  whereby  the  vendor  promises  that 
the  thing  is  or  shall  be  as  represented.  It  is 
otherwise  defined  as  a  statement  of  fact  as 
to  an  article  sold,  coupled  with  an  agreement 
to  make  the  statement  good.  Such  an  agree- 
ment may  be  express  or  implied.  Ingraham 
V.  Union  R  Ck).,  33  Atl.  876.  876,  19  R  I.  356. 

A  warranty  is  a  promise  by  the  seller 
that  the  property  proposed  to  be  sold  belongs 
to  him,  or  is  of  the  description  or  quality  al- 
leged. The  allegation  must  be  made  at  or 
before  the  sale,  and  must  be  of  something 
that  is  material  and  calculated  to  induce  the 
purchaser  to  buy.  Brown  ▼.  Tuttle  (N.  Y.) 
66  Barb.  169,  173. 

A  warranty  is  a  stipulation  in  writing, 
on  the  literal  truth  or  fulfillment  of  which 
the  validity  of  the  entire  contract  depends. 
A  stipulation  is  considered  to  be  on  the  face 
of  the  policy,  although  it  may  be  written  on 
a  subjoined  paper  referred  to  in  the  policy. 
Levell  V.  Royal  Arcanum,  9  Misc.  Rep.  257, 
258,  30  N.  Y.  Supp.  205,  206  (citing  Alex.  Ins. 
51). 

A  warranty  is  a  contract  by  which  the 
person  who  makes  it  engages  to  become  re- 
sponsible to  the  other  party  for  any  damage 
which  he  may  sustain  by  a  breach  of  it  It 
does  not  necessarily  include  a  declaration  by 
the  maker  that  the  fact  is  so,  but  merely  that 
he  will  be  responsible  if  it  shall  not  prove 
to  be  so.  A  warranty  of  the  soundness  of  a 
slave,  contained  in  a  bill  of  sale^  is  not  evi- 


dence that  the  party  making  it  at  that  time 
admitted  the  soundness  of  the  slave.  Pat- 
too  ▼.  Porter,  48  N.  a  539. 

Under  a  contract  of  warranty  the  lia- 
bility of  the  warrantor  is  in  no  wise  de- 
pendent on  the  degree  of  faith  or  belief  that 
the  warrantee  may  have  in  the  words  used  in 
the  contract  of  warranty,  and  the  title  does 
not  pass  simply  on  condition  that  no  breach 
of  such  warranty  shall  occur.  The  term 
"warranty,"  therefore,  has  a  technical  mean- 
ing, and  simply  contemplates  a  liability  for 
damages  in  case  of  breach.  Newman  v.  H. 
B.  Glaflin  Co.,  32  S.  B.  943,  945,  107  6a.  89. 

In  a  bill  of  sale  a  warranty  of  soundness 
is  a  contract  which  binds  the  warrantor  to 
indemnify  the  warrantee  in  the  event  of  un- 
soundness. Though  it  is  not  strictly  a  prom- 
ise to  pay  money,  nor  to  do  any  specified  act, 
it  is  an  undertaking  in  effect  to  do  some- 
thing that  will  oblige  the  obligor  to  pay 
money  or  perform  some  act,  and  is  therefore 
in  its  legal  effect  any  contract  to  do  some 
act  Tribble  v.  Oldham,  28  Ky.  (5  J.  J. 
Marsh.)  137,  139. 

"Warranty"  and  "guaranty,'*  being  de- 
rivatives from  the  same  root,  are  identical 
in  signification  and  effect;  the  one  usually, 
but  not  always,  denoting  the  covenant  in  a 
conveyance,  and  the  other  denoting  a  parol 
promise.  Ayrcs  r.  Findley,  1  Pa.  (1  Ban^ 
501. 

Though  the  term  "warrant"  may  not 
have  been  employed  in  regard  to  the  sale  of 
personalty,  nevertheless  representations  and 
statements  may  be  sufflci^it  to  constitute  an 
express  warranty.  The  term  "warrant,"  es- 
pecially where  the  contract  of  sale  is  reduced 
to  writing,  while  most  generally  and  ap- 
propriately used,  is  not  absolutely  necessa- 
ry to  express  a  warranty  by  the  seller;  for 
the  rule  is  well  settled  that  in  sales  of  per- 
sonalty no  particular  form  of  words  is  nec- 
essary to  establish  a  warranty.  Any  positive 
representation  made  by  the  seller  during  the 
pendency  of  the  negotiations  for  the  sale,  not 
the  mere  expression  of  opinion,  which  fair- 
ly expresses  the  intent  of  the  seller  to  war- 
rant the  article  sold  to  be  what  it  is  repre- 
sented, will  constitute  an  express  warranty. 
Smith  V.  Borden,  66  N.  B.  681,  683,  160  Ind. 
223  (citing  Gonant  v.  Nat  State  Bank  of 
Terre  Haute,  121  Ind.  323,  22  N.  B.  250). 

Representations  made  by  the  vendor  on  a 
sale,  for  the  purpose  of  inducing  the  vendee 
to  purchase,  and  which  did  induce  him  to 
purchase,  amount  to  a  warranty.  Marsh  t. 
Webber,  13  Minn.  109  {GW.  99,  100). 

No  particular  phraseology  is  requisite  to 
constitute  a  warranty,  nor  is  it  necessary 
that  the  vendor  should  have  intended  the 
misrepresentation  to  constitute  a  warranty. 
A  representation  in  an  agreement  to  tell  beef 
that,  1t)efore  being  killed.  It  has  not  been 


WARRANTY 


7403 


WARRANTY 


heated,   amotiiits  to  an   express   warranty.  [ 
Fairbank  Canning  Co.  v.  Metzger,  23  N.  B. 
S72,  878, 118  N.  Y.  260,  16  Am.  St.  Rep.  753. 

The  word  "warrant"  Is  not  Indispensably 
necessary  to  make  a  contract  of  warranty. 
Any  language  which  clearly  shows  that  the 
•eller  affirms  the  property  to  be  sound  is 
sufficient  Buckman  r.  Haney,  11  Ark«  (6  j 
Bng.)  339,  341.  | 

No  particular  words  are  necessary  to 
constitute  a  warranty  of  quality  on  a  sale 
of  chattels.    If  a  man  say,  at  the  time  of  a  j 
■ale  of  a  horse,  ^^his  horse  is  sound,"  lt| 
amounts  to  a  warranty.    Norton  ▼.  Doherty,  i 
69  Mass.  (8  Gray)  372,  878,  68  Am.  Dec.  768. 

A  warranty  in  a  contract  of  sale  is  an 
agreement  by  the  yendor  that  the  thing  he 
•ells  is  of  a  certain  kind,  character,  or  quality, 
affecting  its  value  to  the  vendee.  No  par- 
ticular form  of  words  is  necessary  to  consti- 
tute such  a  warranty.  Any  covenant,  prom- 
ise, or  assertion  of  the  vendor  concerning 
the  quality  of  the  article  sold,  if  relied  on  by 
the  vendee  and  understood  by  both  parties 
as  an  absolute  promise  or  assertion,  and  not 
a  mere  expression  of  opinion,  will  amount  to 
a  warranty.  Smith  v.  Holbrook  <N.  Y.)  1 
Buff.  Super.  Ct  474.  477. 

A  warranty  or  condition  in  a  contract 
of  sale  that  the  article  sold  has  certain  qual- 
ities excludes  the  implication  of  the  warranty 
or  condition  that  it  possesses  other  quali- 
ties. Carleton  v.  Lombard.  Ayres  &  Co.,  25 
N.  Y.  Supp.  570,  578. 

There  is  an  apparently  irreconcilable 
conflict  of  authority  as  to  the  distinction  be- 
tween warranties  and  conditions,  and  as  to 
the  rights  and  obligations  of  parties  there- 
under. Much  of  the  confusion  has  arisen 
from  the  fact  that  what  were  generally  con- 
sidered in  this  country  as  warranties  that  the 
article  shall  be  of  the  kind  or  species  con- 
tracted for  were,  prior  to  the  passage  of  the 
sales  of  goods  act  in  England,  and  are  in 
some  of  the  courts  of  this  country,  treated 
as  conditions  precedent  Benj.  Sales,  p.  589, 
694,  677;  Carleton  v.  Lombard,  Ayres  &  Co., 
149  N.  Y.  147,  48  N.  B,  422.  Furthermore, 
the  word  "warranties"  has  been  used  in  such 
a  great  variety  of  senses,  and  the  decisions 
thereon  have  been  so  anomalous,  that,  as  a 
distinguished  jurist  has  said,  "an  attempt  to 
arrive  at  a  satisfactory  conclusion  about  any 
principle  supposed  to  be  established  by  them 
would  be  hopeless,  if  not  absurd."  McFar- 
land  V.  Newman  (Pa.)  9  Watts,  55,  84  Am. 
Pec.  497.  Fairbank  Canning  Co.  v.  Metzger, 
118  N.  Y.  260,  28  N.  B.  872,  16  Am.  St  Rep. 
768,  approves  the  doctrine  that  a  positive 
affirmation,  relied  on  as  such  by  the  vendee. 
Is  an  express  warranty,  and  quotes  with  ap- 
proval from  an  opinion  by  Judge  Learned  as 
follows:  "There  can  be  no  difference  be- 
tween an  executory  contract  to  sell  and  de» 
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liver  goods  of  such  and  such  a  quality,  and 
an  executory  contract  to  sell  and  deliver 
goods  which  the  vendor  warrants  to  be  of 
such  and  such  a  quality.  The  former  is  as 
much  a  warranty  as  the  lattw."  Kent  v. 
Friedman,  101  N.  Y.  616,  3  N.  B.  906.  Mani- 
festly there  is  no  distinction  in  principle, 
as  to  the  rights  and  remedies  of  a  purchaser, 
between  causes  of  action  arising  out  of  a 
breach  of  contract  by  the  vendor  to  deliver 
an  article  of  a  specified  quality  or  descrip- 
tion, or  out  of  a  breach  of  representation 
which  is  material  to  the  contract,  or  out  of 
such  a  breach  when  the  representation  or 
warranty  is  implied  instead  of  express.  In 
either  case  there  is  an  agreement  in  sub- 
stance and  purport  to  the  same  effect;  to 
either,  a  breads  of  it  works  the  same  injury 
to  the  vendee.  Whether  the  cause  of  action 
is  for  a  breach  of  contract  or  for  the  breach 
of  a  warranty  is  a  mere  matter  of  nomen- 
clature. Cleveland  Linseed  Oil  Co.  v.  A.  F. 
Buchanan  ft  Sons  (U.  S.)  120  Fed.  906,  906, 
57  C.  C.  A.  498  (citing  Bagley  v.  Cleveland 
Rolling  Mill  Co.  [U.  S.]  21  Fed.  159). 

A  warranty  is  an  engagement  by  which 
a  seller  assures  to  a  buyer  the  existence  of 
some  fact  affecting  the  transaction,  whether 
past,  present,  or  future.  Civ.  Code  Cal. 
1908,  S  1763;  Civ.  Code  Mont  1895,  S  2870; 
Rev.  Codes  N.  D.  1899,  S  8970;  Civ.  Code  B. 
D.  1903,  S  1322;  Harley  v.  Golden  State  & 
Miners'  Iron  Works,  66  Cal.  238,  239,  6  Pac 
160. 

Words  of  description  may  amount  to  a 
warranty,  if  it  appears  that  they  were  so 
intended  by  the  parties;  but  courts  are  usual- 
ly disinclined*  in  doubtful  cases,  to  construe 
words  of  description  as  amounting  to  a  war- 
ranty of  quality.  Whether  language  of  de- 
scription is  to  be  construed  as  a  warranty 
of  quality  must  depend  ordinarily  upon  the 
intention  or  understanding  of  the  parties  as 
collected  from  the  entire  contract  Maxw^l 
V.  Lee,  84  Minn.  611,  515»  27  N.  W.  196, 19& 

Same— As  eollateral  imdertaklac. 

A  "warranty"  is  an  express  or  implied 
statement  of  something  which  the  party  un- 
dertakes shall  be  part  of  a  contract,  and, 
though  part  of  the  contract,  yet  collateral  to 
the  express  object  of  it  Lunt  v.  Wrenn,  118 
111.  168,  175  (citing  Chanter  v.  Hopkins,  4 
Mees.  &  W.  399);  Flinl-Walling  Mfg.  Co.  t. 
Ball,  43  Mo.  App.  504,  510;  Tower  v.  Howe 
Scale  Co.  (N.  Y.)  2  City  Ct.  B,  47,  48;  Neave 
V.  Amtz,  56  Wis.  174,  176,  14  N.  W.  41,  42; 
Fairbank  Canning  Cb.  v.  Metzger,  28  N.  Y. 
St  Rep.  775,  777;  Id.,  28  N.  B.  872,  878,  118 
N.  Y.  260,  16  Am.  St.  Rep.  758;  Reynolds  v. 
Palmer  (U.  S.)  21  Fed.  433,  439  (citing  Gban- 
ter  V.  Hopkins,  4  Mees.  &  W.  404);  Jones  v. 
George,  61  Tex.  845,  849.  48  Am.  Rep.  280. 

A  warranty  in,  in  general,  a  collateral 
undertaking,  forming  part  of  a  transaction 
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of  sale.     Morris  y.  Bradley  Fertiliser  Od. 
<n.  &)  94  Fed.  55,  58, 12  G.  a  A.  84. 

Originally  the  word  **warranty/'  as  used 
In  connection  with  sales,  was  applied  solely 
to  contracts  for  the  sale  of  existing  articles, 
Identified  at  the  time  of  the  sale,  the  title  to 
which  passes  under  the  contract,  and  the 
obligation  arising  from  a  warranty  was  held 
to  be  a  purely  collateral  undertaking,  which 
survived  the  delivery  of  and  the  payment  for 
the  article  sold.  But  in  modem  cases  the 
word  has  been  used  as  synonymous  with 
stipulations  In  executory  contracts  prescrib- 
ing the  qualities  of  the  goods  to  be  sold,  the 
title  to  which  is  to  be  vested  In  the  vendee 
at  a  future  date.  In  the  case  of  executed 
sales,  the  warranty  Is  a  collateral  under- 
taking, but  In  the  case  of«executory  sales 
the  agreement  to  deliver  articles  of  a  speci- 
fied standard  is  a  part  of  the  contract  to 
sell  and  deliver.  Warranties  are  express  or 
implied.  Garleton  v.  Lombard,  Ayres  ft  Ck>., 
25  N.  Y.  Supp.  570,  573,  72  Hun,  254. 

No  particular  form  of  words  is  necessary 
to  create  a  warranty.  Any  definite  state- 
ment or  afiSrmation  as  to  the  quality  of  the 
thing  sold,  made  by  the  seller  at  the  time, 
which  it  may  reasonably  be  supposed  was 
Intended  to  Induce  the  sale,  and  which  Is  re- 
lied on  by  the  purchaser,  may  be  regarded  as 
constituting  a  warranty.  Ingraham  v.  Union 
R.  Co.,  33  Ati.  875,  876, 19  R.  L  856. 

To  constitute  a  warranty  In  the  sale  of 
goods,  it  is  not  necessary  that  the  vendor 
should  use  the  word  "warrant"  or  "war- 
ranty." If  the  language  actually  used  at 
the  time  of  the  sale  by  a  fair  construction 
amounts  to,  or  Is  equivalent  to,  an  under- 
taking on  the  part  of  the  owner  that  the 
property  is  what  it  Is  represented  to  be.  It 
is  sufllcient  to  create  a  warranty.  A  de- 
scription of  a  printing  press.  In  a  bill  of  sale 
thereof,  as  being  "in  good  working  order, 
with  all  parts  Intact"  is  a  warranty.  Udell 
V.  Sarafian,  43  N.  Y.  Supp.  1092,  1004,  19 
Misc.  Kep.  542. 

Selling  a  particular  thing  by  its  proper 
description  cannot  be  said  with  accuracy  to 
create  a  warranty.  Heine  Safety  Boiler  Co. 
V.  Francis  Bros.  &  Jellett  (U.  S.)  105  Fed. 
413,  417. 

To  make  an  affirmation  at  the  time  of 
the  sale  a  ''warranty,"  it  must  appear  by  the 
evidence  to  be  so  intended,  and  not  to  have 
been  a  mere  matter  of  Judgment  and  opinion, 
of  which  the  defendant  had  no  particular 
knowledge.  Waring  t.  Hason  (N.  Y.)  18 
Wend.  425,  426. 

A  "guaranty,"  or  "warranty,"  is  not  an 
Independent  agreement,  but  a  mere  Incident, 
and  part  of  the  principal  contract  of  sale, 
and,  when  the  latter  is  formally  reduced  to 
writing,  whatever  incidents  exist  are  pre- 
sumed by  the  rules  of  evidence  to  have  been 


Incorporated   thereunder.     Jones   t.    Alley, 
17  Minn.  292,  296  (Gil.  269,  272). 

8AIII6— Fravd  <llsti»gnlslied« 

See  "Fraud.- 
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A  warranty  Is  an  express  or  an  Implied 
statement  of  something  which  a  party  un- 
dertakes shall  be  a  part  of  the  contract,  and, 
though  a  part  of  the  contract,  collateral  to 
the  express  object  of  It;  hut.  In  many  of  the 
cases,  the  circumstances  of  a  party  selling  a 
particular  thing  by  Its  proper  description  has 
been  called  a  "warranty,"  and  a  breach  of 
such  a  contract  a  breach  of  the  warranty; 
but  it  would  be  better  to  distinguish  such 
cases  as  noncompliance  with  a  contract 
i  which  a  party  has  engaged  to  fulfill,  as,  if  a 
man  offers  to  buy  peas  of  anothw,  and  he 
sends  him  beans,  he  does  not  perform  his 
contract  But  that  Is  not  a  warranty.  There 
is  no  warranty  that  he  should  sell  him  beans. 
The  contract  is  to  sell  peas,  and,  if  he  sell 
him  anything  else  in  their  stead,  it  is  a  non- 
performance of  it  Columbian  Iron  Works 
ft  Dry  Dock  Go.  ▼.  Douglas,  34  AtL  1118^ 
1121,  84  Md.  44,  33  L.  R.  A.  103,  57  Am.  St 
Rep.  362.  See,  also,  Waeber  ▼.  Talbot  60 
N.  B.  288^  290,  167  N.  Y.  48,  82  Am.  St  R^ 
712. 


WARRAHTT  DEED. 

See  "Good  Warranty  Deed.** 

A  "Warranty  deed"  is  a  deed  with  cove- 
nants of  general  warranty.  This  is  the  com- 
mon understanding  of  the  term.  Allen  ▼. 
Hazen,  26  Mich.  142,  146. 

In  popular  phrase,  a  "warranty  deed**  is 
one  with  special  warranty.  Withers  ▼. 
Baird  (Pa.)  7  Watts,  227,  229,  82  Am.  Dec. 
754. 

A  warranty  deed  is  nothing  more  than 
a  deed  containing  a  covenant  of  warranty. 
Kinney's  Law  Diet  An  instrument  may  be 
a  warranty  deed  without  containing  any 
covenant  that  the  property  was  free  of  liens 
for  taxes,  and  It  will  not  be  Inferred  that 
such  a  deed  contains  a  covenant  against 
taxes  or  tax  liens,  or  that  it  contains  anj 
other  specific  covenant  State  Sav.  Bank  ▼. 
Gregg,  67  Mo.  App.  806,  807. 

In  a  contract  for  a  warranty  deed,  a  deed 
containing  the  usual  covenants  of  seisin  and 
against  Incumbrances  Is  intended.  Bowea 
▼.  Thrall,  28  Y t  <2  WUllams)  882. 

A  contract  to  sell  and  convey  land  by  a 
deed  of  warranty  is  complied  with  by  a  de- 
livery to,  and  acceptance  by,  one  of  the 
three  vendees,  of  a  deed  of  special  war^ 
ranty.    Payne  t.  Schols  (Pa.)  15  Aa  885. 
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Perf  Mi  tltltt  impUea. 

A  contract  for  the  conreyance  of  land, 
by  which  the  vendor  obligated  himself  to 
execute  and  deliver  to  the  appralBers  a  war- 
ranty deed  of  the  land,  and  conditioned  that 
they  pay  the  purchase  price  at  the  times  and 
in  the  manner  specified,  obligated  the  ven- 
dor to  give  the  appraisers  a  perfect  title,  in- 
cluding the  inchoate  right  of  dower  of  the 
vendor'ff  wife.  Pomeroy  v.  Drury  (N.  Y.)  14 
Barb.  41& 

In  common  parlance,  a  'Varranty  deed'* 
means  a  perfect  title,  and  in  legal  contempla- 
tion, when  parties  contract  for  warranty 
deed,  they  must  be  understood  to  mean  a  ti- 
tle paramount  to  all  others;  and  where  the 
payee  of  a  note  was  to  deliver  warranty 
deeds  of  two  quarter  sections  of  land  to  the 
maker  on  the  payment  of  the  same,  and  could 
only  give  good  title  to  one  quarter,  the  con- 
tract was  resclndable  by  the  maker  of  the 
note.  Tupy  v.  Kocourek,  51  &  W.  69,  70,  66 
Ark.  433. 

If  it  was  considered  that  the  letters  '^W. 
D.,"  in  an  application  for  insurance,  meant 
that  the  title  was  a  warranty  deed,  still  that 
is  not  an  assertion  that  such  a  title  is  a  fee. 
No  member  of  the  profession,  we  presume, 
would  say  that  it  wa&  All  know  that  a 
warranty  deed  may  pass  a  term  of  years,  a 
life  estate,  a  fee  or  less  estate,  or  it  may 
pass  no  estate  whatever.  It  conveys,  as  all 
know,  only  the  estate  of  the  grantor,  what- 
ever it  may  be.  If  he  has  none,  it  can  pass 
none  to  the  grantee.  Rockford  Ins.  Go.  t. 
Nelson,  65  IlL  416,  4ia 

WAB&Aimr  OF  FACT. 

At  oonmicHi  law,  a  warranty  of  fact  in  a 
material  matter  is  a  guaranty  that  the  fact 
is  as  stated.  Byers  v.  Farmers*  Ins.  Co.,  85 
Ohio  St  606^  616,  85  AsL  Rep.  628. 

WABRANTT  OF  NEUTRAUTY. 

A  ''warranty  of  neutrality"  means  that 
the  ship  shall  maintain  a  neutral  conduct, 
and  not  forfeit  it  during  the  voyage.  Van- 
denheuvel  v.  United  InsL  Ga  (N.  YO  2  Jolma 
Oaik  127,  14a 

WARREN. 

See  ''Birds  of  Warren.** 


WAS-WERL 

Bev.  St  1883,  c;  77,  I  128,  provides  that 
Hit  purchaser  of  land  at  a  tax  sale  seeking 
a  deed  shall  serve  notice  on  "the  person  in 
whose  name  the  same  was  taxed  or  specially 
assessed,"  eta  Held,  that  the  phrase  should 
ba  construed  to  mean  that  a  notice  shall  be 
served  upon  the  person  in  whose  name  the 


I  land  'V  taxed  or  specially  assessed,  as  ap- 
pears upon  the  last  assessment  thereof  in 
the  taxbook  in  the  office  of  county  treasurer. 
Thomsen  v.  Dickey,  60  N.  W.  568,  660,  42 
Neb.  814. 

The  words  "was  built  and  intended,**  in 
a  statute  authorizing  the  appointing  of  a  re- 
ceiver for  any  railroad  company  falling  to 
operate  daily  trains  over  any  part  of  its  road 
for  the  space  of  ten  days,  but  providing  that 
the  act  shall  not  apply  to  any  railroad  com- 
pany whose  road  is  constructed  at  any  sea- 
side resort  not  exceeding  four  miles  in 
length,  and  which  was  built  and  intended 
merely  for  the  transportation  of  summer 
travelers  and  tourists,  imports  roads  already 
in  existence.  Delaware  Bay  &  G.  M.  R.  Go. 
V.  Markley,  16  Aa  436,  438,  45  N.  J.  Eq.  (18 
Stew.)  130. 

The  words  'Vere  and  still  are,"  in  an 
indictment  charging  that  a  dam  and  pond 
were  and  still  are  a  nuisance  to  the  public, 
import  a  prior  and  continuing  offense,  and 
therefore  evidence  of  the  existence  of  tlie 
nuisance  at  any  time  within  two  years  prior 
to  the  date  laid  in  the  indictment  is  admissi- 
ble. State  T.  Hohnan,  10  S.  B.  758, 104  N.  a 
861. 


WASH  SALL 

A  wash  sale  is  at  most  an  affirmation 
that  the  buyer  is  paying  a  certain  price  for 
a  certain  lot  of  stock.  It  is  not  an  affirma- 
tion that  the  stock  has  any  intrinsic  value, 
that  a  company  owns  any  property  of  value, 
or  that  the  buyer  will  ever  again  bid  the 
same  price  for  the  stock.  It  is  made  on  ac- 
count of  persons  who  are  anonymous.  If  a 
man  buys  stock  because  he  is  led  by  wash 
sales  to  believe  that  he  can  make  a  fortunate 
speculation,  he  cannot  have  an  action  of  de- 
ceit against  those  who  have  made  the  wash 
salea  The  sales,  though  fictitious, 'are  not 
representations  of  any  fact  on  which  a  man 
has  a  right  to  rely.  They  are  at  most  false 
affirmations  of  an  opinion  as  to  value.  Such 
affirmations  are  not  regarded  as  statements 
of  fact  Wash  sales  are  condemned,  as  they 
ought  to  be,  because  they  are  fictitious,  but 
they  are  not  false  representations  made  to 
the  public  in  general,  which  give  a  right  of 
action  to  any  one  who  is  led  by  them  to  take 
an  erroneous  view  of  market  prices,  and  to 
invest  unprofltably  in  consequence.  Mc- 
Glynn  v.  Seymour,  14  N.  T.  St  Bep.  707,  709. 


WASHING  POWDER. 

The  words  "washing  powder^  on  a  label 
are  no  more  descriptive  or  indicative  of  the 
soap  manufactured  by  the  parties  using  such 
label  than  of  any.  other  of  a  great  variety  of 
powders  that  are  or  may  be  compounded 
suitable  for  washing.    They  simply  indicate 
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a  compound  in  the  form  of  a  powder  used 
tot  washing,  possessing  many  attributes 
common  to  many  other  compounds.  They 
point  to  no  particular  person  as  the  mak«r, 
and  do  not  express  the  origin,  ownership,  or 
place  of  sale  or  manufacture.  It  is  a  sort  of 
generic,  and  not  a  peculiar,  term,  and  hence 
not  suitable  to  use  as  a  trade-mark  which 
will  be  protected.  The  name  "washing  pow- 
der" is  one  by  which  compounds  of  like  kind 
are  known  in  the  law,  and  which  every  per- 
son has  an  equal  right  to  use.  Falkinburg 
T.  Lucy,  35  Gal.  62»  67,  d5  Am.  Dec.  76. 

WASTL 

See  "Ck>mmlssiTe  Waste**;  •TBquitable 
Waste";  "Further  Waste";  "Im- 
peachment of  Waste";  "Permissive 
Waste." 

Standard  lexicographers  use  "refuse**  as 
synonymous  with  "waste."  Thus,  Worces- 
ter: "Refuse:  <a)  Left  as  worthless  when 
the  rest  is  taken;  worthless;  waste."  And 
one  of  the  meanings  given  by  him  of  "waste" 
is  "refuse.**  State  v.  Howard,  72  Me.  459, 
466. 

''Waste,**  within  the  meaning  of  the  pro- 
visions of  the  Code  authorizing  an  action  by 
a  taxpayer  to  prevent  waste  of  or  injury  to 
municipal  prop^ty.  Is  confined  to  cases 
where  the  acts  complained  of  are  without 
power;  but  where  corruption,  firaud,  or  bad 
faith  amounting  to  fraud  is  charged,  the 
word  only  includes  illegal,  wrongful,  or  dis- 
honest action.  Basselin  y.  Pate,  68  N.  7. 
Supp.  653,  667,  80  Miaa  R^.  86a 

The  terms  "waste**  and  •injury,**  as 
used  in  a  statute  authorizing  a  taxpayer  to 
maintain  an  action  against  a  city  officer  tat 
any  waste  or  injury  of  city  property,  com- 
prehend only  illegal,  wrongful,  or  dishonest 
official  acts,  and  were  not  intended  to  subject 
the  official  of  boards,  officers,  or  municipal 
bodies,  acting  within  the  limitations  of  their 
Jurisdiction  and  discretion,  but  which  some 
taxpayer  might  conceive  to  be  unwise,  im- 
provident, or  based  on  errors  of  Judgment,  to 
the  supervision  of  the  Judicial  tribunals. 
Talcott  V.  City  of  Buffalo,  26  N.  B.  263,  264, 
125  N.  Y.  280;  Parfltt  v.  Kings  County  Gas 
&  Illuminating  Co.,  83  N.  Y.  Supp.  1111,  1118, 
12  Misc.  Rep.  278;  Sweet  v.  City  of  Syracuse, 
14  N.  Y.  Supp.  421,  424,  60  Hun,  2& 

Waste  includes  every  wrongful  act,  the 
mismanagement  of  the  property,  rights,  or 
interests  of  the  municipality,  causing  a  loss 
or  damage.  Ay  era  v.  Lawrence,  69  N.  Y* 
192,  197. 

The  terms  "waste**  and  "injury,"  as  used 
in  the  statute  authorizing  any  taxpayer  to 
maliitain  an  action  against  an  officer  for 
waste  or  injury  to  property  of  a  dty,  do  not 


comprehend  Individual  acts,  but  only  illegal, 
wrongful,  and  dishonest  acts  of  public  offi- 
cials. The  fact  that  a  private  individual  is 
unlawfully  oijoying  the  property  of  a  dty 
without  the  knowledge  of  the  official  does 
not  render  him  liable  to  such  action.  Sheehy 
V.  McMillan,  49  M.  Y.  Supp.  1Q8&,  1090^  26 
App.  Div.  140. 

In  real  property  law. 

"Waste,"  <Mr  "vastum,**  Is  a  spoliation  or 
destructidn  of  houses,  etc.,  to  the  disherison 
of  him  that  hath  the  remainder  or  reversion 
in  fee  simple  or  fee  tail.  White  v.  Wagner 
(Md.)  4  Har.  &  J.  373,  391,  7  Am.  Dec.  674; 
Davenport  v.  Magoon,  4  Pac  299,  301,  13  Or. 
3,  57  Am.  Rep.  1 ;  Sanderson  v.  Jones,  6  Fla. 
430,  480,  481,  63  Am.  Dec.  217;  Dills  v. 
Hampton,  92  N.  O.  565,  670. 

"Waste"  is  defined  to  be  a  spoil  or  de- 
struction in  houses,  gardens,  trees,  or  other 
corporeal  hereditaments,  to  the  disherison  of 
him  that  has  the  remainder  or  reversion  in 
fee  simple;  and  it  is  said  that  whatever  is 
done  which  tends  to  the  destruction  of  the 
inheritance  or  the  impairing  of  its  value  is 
waste.  Smith  v.  Sharpe,  44  N.  a  91,  93,  57 
Am.  Dec.  574. 

Waste  la  "the  destruction  or  material  al- 
teration of  any  part  of  a  tenement  by  a  ten- 
ant for  life  or  years,  to  the  injury  of  the  per- 
son entitled  to  the  inheritance."  1  Steph. 
Comm.  241.  "And  it  may  be  committed  as 
well  by  destruction  to  any  part  of  a  t^ie- 
ment  It  is  waste  to  alter  buildings,  or  vary, 
in  any  manner,  the  permanent  erections.*'  5 
Wait,  Act  &  Def.  239;  TayL  Landl.  &  T.  S 
84a  The  injury  to  the  realty  must  be  of  a 
permanent  character — some  act  which  does 
a  lasting  injury  to  the  property  or  tends  to 
destroy  its  identity;  and  this  may  be  accom- 
plished by  any  alteration  of  the  property 
which  is  material  and  of  a  substantial  na- 
ture. Davenport  v.  Magoon,  4  Pac.  299,  801, 
13  Or.  8,  67  Am.  Rep.  L 

"Waste**  is  defined  to  be  any  unlavrful 
act  or  omission  of  duty  on  the  part  of  the 
tenant  which  results  in  permanent  injury  to 
the  inheritance.  Whitney  r.  Huntington,  84 
Minn.  458,  462,  26  N.  W.  631,  632,  57  Am. 
Rep.  68  (dting  Whart  Law  Diet ;  Abb.  Law 
Diet ;   Bout.  Law  Diet). 

In  general,  waste  is  the  abuse  or  de- 
structive use  of  property  by  him  who  has  not 
an  absolute,  unqualified  title.  And  in  gen- 
eral, trespass  Is  an  injury,  or  use  without 
authority,  of  the  property  of  another,  by  one 
who  has  no  right  thereto.  Duvall  v.  Waters 
(Md.)  1  Bland,  569,  572,  18  Am.  Dec.  850. 

Waste,  in  its  simplest  definition,  is  what- 
ever does  a  lasting  damage  to  the  freehold  or 
inheritance.  Beekman  v.  Van  Dolsen,  18  N. 
Y.  Supp.  376,  377,  63  Hun,  487;  McGregor  v. 
Brown,  10  N.  Y.  (6  Sold.)  IH  U7. 
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Waste  1b  an  Improper  destmctlon  or  ma- 
"^terial  alteration  or  deterioration  of  the  free- 
hold, or  of  things  forming  an  essential  part 
of  It,  done  or  suffered  by  a  person  rightfully 
In  possession  as  tenant,  or  having  but  a  par- 
tial estate,  like  a  mortgagor.  Hamilton  ▼« 
Austin  (N.  Y.)  86  Hun,  188,  14a 

^  Whatever  the  act  of  omission  is,  in  order 
to  constitute  waste  it  must  either  diminish 
the  value  of  the  estate  or  increase  the  burden 
upon  It,  or  impair  the  evidence  of  title  of  he 
who  has  the  inheritance.  E3ysaman  v.'Small» 
15  N.  Y.  Supp.  288,  289,  61  Hun,  6ia 

**Wa8te  Is  understood  in  law  as  perma- 
nent or  lasting  Injury  done  or  permitted  to 
be  done  by  the  holder  of  a  particular  estate 
to  the  inheritance,  to  the  prejudice  of  any 
one  who  has  an  Interest  in  the  Inheritance." 
Price  V.  Ward,  58  Pac.  849,  850,  25  Nev.  203, 
46  Ix  R.  A.  459. 

Waste  is  voluntary,  a  crime  or  commis- 
sion, as  pulling  down  a  house;  or  permissive, 
which  is  a  matter  of  omission  only,  as  by 
suffering  it  to  fall  for  necessary  repairs. 
White  V.  Wagner  <Md.)  4  Har.  &  J.  873,  391, 
7  Am.  Dec  674. 

"Waste"  may  be  defined  to  be  whatever 
does  a  lasting  damage  to  the  freehold  and 
tends  to  the  permanent  loss  of  the  owner, 
or  to  destroy  or  lessen  the  value  of  the  In- 
heritance. Eysaman  v.  Small,  15  N.  Y.  Supp. 
288,  289,  61  Hun,  6ia 

''Waste"  is  defined  by  Washburn,  in 
him  work  on  Real  Property  (volume  1,  p. 
126),  to  be  whatever  does  a  lasting  damage 
to  the  freehold  or  inheritance,  and  tends 
to  the  permanent  loss  of  the  owner  in  fee 
or  to  destroy  or  lessen  the  value  of  the  In- 
heritance. It  is  a  question  of  fact  as  to 
what  constitutes  waste,  and  a  flndlng  on 
such  question  will  not  be  disturbed  on  con- 
flicting evidence.  Bysaman  v^  Small,  15  N. 
Y.  Supp.  288,  289,  61  Hun,  6ia 

"Waste''  Is  defined  to  be  the  destruction 
of  such  things  on  the  land  by  a  tenant  for 
life  or  years  as  are  not  included  in  its  tem- 
porary profits;  in  other  words,  it  consists  in 
such  acts  as  tend  to  the  permanent  loss  of 
the  owner  in  fee,  or  to  destroy  or  lessen  the 
value  of  the  inheritance.  Proffttt  v.  Hender^ 
son,  29  Mo.  825,  827. 

The  term  "waste,"  when  applied  to  a 
tenant  in  common  for  life  or  for  years,  has 
a  very  extensive  meaning.  It  Includes  the 
opening  of  new  mines  on  lands;  so,  taking 
away  soil  is  waste,  though  the  purpose  is  to 
convert  it  into  bricks  for  sale.  Waste  need 
not  consist  of  loss  of  market  value.  It  may 
be  an  actionable  Injury  in  the  sense  of  de- 
stroying identity.  Cosgriff  v.  Dewey,  58  N. 
BL  1, 164  N.  Y.  1,  79  Am.  St  Rep.  620. 

Where  a  lessee  of  a  building,  without 
pormiaalon  of  the  lessor,  partially  destroys  { 


a  party  wall  by  cutting  out  an  opening  for  a 
door,  actually  removing  the  bricks  and  mor- 
tar, it  was  a  si)oil  and  destruction  pro  tanto 
of  the  building,  constituting  waste.  Kerr, 
Inj.  250,  251,  says  an  alteration  of  build- 
ings which  changes  their  nature  and  charac- 
ter is  waste,  even  though  the  value  of  the 
premises  be  thereby  increased.  Kile  v.  Van 
Broock,  37  Atl.  469,  473,  56  N.  J.  Eq.  (11 
Dick.)  18. 

"Waste"  may  be  defined  to  be  any  act 
or  omission  of  duty  by  a  tenant  of  land 
which  does  a  lasting  injury  to  the  freehold, 
tends  to  the  permanent  loss  of  the  owner  of 
the  fee,  or  to  destroy  or  lessen  the  value  of 
the  inheritance,  or  to  destroy  the  identity  of 
the  property  or  Impair  the  evidence  of  the 
title.  Where,  owing  to  the  growth  of  busi- 
ness interests,  residence  property  became 
valueless  for  that  purpose,  and  Incapable  of 
any  use  as  business  property  in  the  condi- 
tion in  which  it  was,  a  life  tenant  was  not 
guilty  of  waste  in  removing  the  dwelling 
house  standing  thereon  30  to  40  feet  above 
the  street,  and  in  cutting  the  lot  down  to 
grade,  so  as  to  make  it  useful  for  business 
and  enhance  its  value.  Melms  v.  Pabst 
Brewing  Co.,  79  N.  W.  738,  739,  104  Wis.  7, 
46  L.  R.  A.  47a 

It  is  waste  for  a  tenant  for  life  to  take 
the  petroleum  oil  from  the  land,  or  for  a 
tenant  in  common  to  take  It  for  which  he  is 
liable  to  his  co-tenant.  Williamson  v.  Jones, 
27  a  B.  411,  413,  43  W.  Va.  562,  38  L.  R.  A. 
694,  64  Am.  St  Rep.  891;  Oosgrlff  v.  Dewey, 
58  N.  B.  1,  164  N.  Y.  1,  79  Am.  St  Rep. 
620. 

It  is  waste,  under  Code,  c.  92,  §  2,  for 
a  tenant  in  common  to  remove  the  coal  from 
the  premises.  Oecll  v.  Clark,  39  S.  B.  202, 
206,  49  W.  Va.  459. 

The  common-law  doctrine  as  to  waste,  *" 
defined  to  be  the  "spoil  or  destruction  in 
houses,  gardens,  trees,  or  other  corporeal 
hereditaments,  to  the  disherison  of  him  that 
hath  the  remainder  or  reversion  in  simple  or 
fee  tail,"  is  not  strictly  followed  in  this 
country,  and  the  right  to  interfere  with  the 
tenants  of  the  Baltimore  perpetual  leases  of 
ground  in  the  management  of  their  property 
only  exists  under  circumstances  which  would 
justif!y  the  exercise  of  the  preventive  juris- 
diction of  a  court  of  equity.  Crowe  v.  Wil- 
son, 65  Md.  479,  5  Atl.  427,  57  Am.  Rep. 
343. 

The  act  of  1833  defines  the  words  "waste 
and  destruction,"  as  applied  to  mines,  to 
mean  "quarrying  and  mining,  and  all  such 
other  acts  as  will  do  lasting  injury  to  the 
premises,"  Irwin  y.  Covode,  24  Pa.  162, 
166. 

The  cutting  of  timber  on  demised  prem- 
ises, beyond  what  is  necessary  for  the  use 
and    improvement    of    such    premises,    is 
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•'waste.'*    Mooen  v.  Walt  (N.  T.)  8  Wend. 
104,.  107,  20  Am.  Dec  667. 

Tbe  conversion  of  a  meadow  Into  ara- 
ble land  la  not  waste  in  law  unless  it  la 
such  in  fact,  and  It  is  for  the  Jury  whether 
such  act  has  deterred  the  value  of  the  prop- 
erty as  a  whole.  King  v.  Miller,  99  N.  C. 
588,  694,  6  S.  B.  660,  666. 

The  conversion  of  land  from  one  species 
to  another  is  waste  in  England;  as,  to  turn 
arable  land  into  pasture  or  meadow,  or 
meadow  into  arable,  or  arable  into  wood- 
land, are  all  of  them  waste.  In  this  state 
the  question  of  waste  depends  upon  the 
fact  whether  the  injury  to  the  land  works  a 
permanent  or  present  injury  to  the  freehold. 
Surely,  then,  the  turning  of  arable  land,  not 
into  woodland,  but  to  the  uses  of  a  high- 
way, to  be  trampled  upon  and  cut  up  by  the 
feet  of  horses  and  the  wheels  of  vehicles, 
would  be  waste  much  more  serious  and  in- 
jurious to  the  freehold  than  turning  it  into 
woodland  or  to  a  different  species  of  hus- 
bandry. Dills  T.  Hampton,  92  N.  O.  565, 
570. 

The  cutting  of  timber  may  be  waste,  al- 
though necessary  to  the  profitable  enjoy- 
ment of  the  land.  It  may  be  waste,  although 
the  land  is  valuable  for  timber  only.  Prof- 
fitt  V.  Henderson,  29  Mo.  325,  827. 

The  use  of  the  wood  for  the  common 
purposes  of  an  estate,  as  for  a  furnace,  is 
not  waste.  Den  v.  Kinney,  5  N.  J.  Law  (2 
Southard)  552. 

It  la  not  waste  in  Vermont  to  cat  down 
wood  or  timber  so  as  to  fit  the  land  for  cul- 
tivation, provided  this  would  not  damage  the 
inheritance,  and  would  be  according  to  the 
rules  of  good  husbandry,  taking  into  view 
the  location  and  situation  of  the  whole  farm. 
So,  to  remove  the  dead  and  decajring  trees, 
whether  for  the  purpose  of  clearing  the  land 
or  giving  the  green  timber  a  better  oppor- 
tunity to  come  to  maturity,  is  not  waste. 
Keeler  v.  Bastman,  11  Vt  293,  294. 


-Trespass  distinsnlshed* 

Waste  and  trespass  are  easily  distin- 
guishable. Briefly  stated,  waste  is  the  per- 
manent or  lasting  injury  to  the  estate  by 
one  who  has  not  an  absolute  or  unqualified 
title  thereto.  Trespass  is  an  injury  to  the 
estate,  or  the  use  thereof,  by  one  who  is  a 
stranger  to  the  title.  Price  v.  Ward,  58  Pac 
849,  850,  25  Nev.  208,  46  L.  B.  A.  459. 

Waste  is  an  injury  to  the  freehold  by 
one  rightfully  In  possession.  This  marks 
the  distinction  between  waste  and  trespass. 
I  White  &  T.  Lead.  Cas.  Eq.  1011.  But  the 
nature  of  the  act  is  a  tort  in  both  cases — 
the  same  in  both.  Williamson  v.  Jones,  27 
S.  B.  411,  413,  48  W.  Ya.  562,  88  L.  R.  A. 
691,  64  Am.  St  Rep.  891;  Cecil  t.  Clark,  39 
S.  B.  202,  206,  49  W.  Va.  459. 


Xb  taiiil  aets. 

See  "Wool  Waste.'^ 

The  primary  definition  of  'Vaste,'*  given 
in  Webster's  Dictionary,  is  "that  which  is  of 
no  value;  worthless  remnant;  refuse.*'  The 
Century  Dictionary  defines  it  aa  "broken, 
spoiled,  useless,  or  superfiuons  material; 
stuff  that  is  left  over,  or  that  is  unfitted  or 
cannot  readily  be  utilized  for  the  purpose 
for  which  it  was  intended;  overplus;  useless 
or  rejected  material."  As  used  in  Act  Oct 
1,  1890,  par.  472,  relating  to  the  duties  on 
wastes  It  does  not  Include  candle  tar,  a  resid- 
uum or  by-product  In  the  manufacture  of 
candles.  Standard  Varnish  Works  v.  United 
States  (U.  S.)  59  Fed.  456^  457,  8  C.  G.  A. 
17a 

Waste  la  the  refuse  thrown  off  In  the 
shearing  or  finishing  of  woolen  cloths.  Len- 
nlg  V.  Maxwell  (U.  S.)  15  Fed.  Gas.  812,  818. 

"Waste  composed  wholly  or  in  part  of 
wool,"  as  used  in  Tariff  Act  Oct  1,  1890, 
par.  388,  includes  waste  pieces  of  cloth,  com- 
posed in  part  of  rubber,  cotton,  and  wool. 
"Waste,  not  specially  provided  for,"  does 
not  include  waste  pieces  of  cloth,  composed 
in  part  of  rubber,  cotton,  and  wool.  United 
States  T.  Cumminga  (U.  S.)  65  Fed.  495, 
496. 

WA8TB  OBOTJHD. 

The  term  "waste  ground"  was  used  In 
a  contract  by  a  railroad  company  to  pay  so 
many  dollars  for  waste  ground,  and  it  was 
held,  in  construing  the  contract,  that  parol 
evidence  of  residents  of  the  neighborhood  fa- 
miliar with  the  technical  terms  used  in  the 
construction  of  railroads  was  admissible  to 
show  that  waste  ground  meant  earth  or  other 
material  excavated  from  the  bed  of  the 
road,  and  deposited  on  the  ground.  Prather 
T.  Ross,  17  Ind.  495,  499. 

WA8TIHO  OF  E8TATB. 

Rev.  Bt  I  890,  making  the  confirmed 
habit  of  drunkenness  in  the  husband  of  not 
less  than  one  year's  duration,  accompanied 
with  a  ''wasting  of  his  estate,"  a  ground 
for  divorce,  should  be  deemed  to  mean, 
where  the  husband  has  no  property,  to  ap- 
ply to  and  embrace  his  health,  time,  and  lab- 
or, all  of  which,  for  the  purpose  of  sup- 
porting himself  and  family,  are  essentially 
his  estate.  McKay  v.  McKay,  07  Ky.  (18  B. 
Mon.)  8,  9l 


WATCH. 

See  "Anchor  Watch**;  "Suitable  Watch.* 
As  wearing  apparel,  aee  "Wearing  Ap- 
parel.*' 

"TO  watch**  means  "to  tend;  to  guard; 
to  have  in  keeping/*  Jeffries  t.  StatSb  82  tL 
W.  1080,  1081,  61  Ark.  80& 
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A  watcb  1b  neither  a  *^ewer  nor  an 
"omaiDent,"  as  those  words  are  nsed  in  a 
statute  providing  that  Innkeepers  shall  not 
be  liable  for  the  loss  or  theft  by  or  from 
their  guests  *of  Jewels  or  ornaments,  unless 
said  articles  of  property  are  deposited  in  a 
safe  provided  for  that  purpose.  Ramaley  t. 
Leland,  43  N.  Y.  539,  542,  3  Am.  Rep.  728; 
Briggs  ▼.  Todd,  69  N.  T.  Supp.  23,  28,  28 
Misc.  Rep.  208;  Becker  t.  Warner,  86  N.  X. 
Bnpp.  789,  741,  90  Hun,  187. 

^WATCH  XATEBIAXJL 

"Watch  materials,''  as  used  in  Rev.  Bt 
f  2504,  Schedule  M,  proTlding  for  the  rate 
of  duty  on  watch  materials,  means  articles 
which  in  themselves  bear  marks  of  their 
special  adaptation  for  use  in  making  watches. 
The  fact  that  articles  are  used  in  the  manu- 
facture of  watches  has  no  relation  to  the 
condition  of  the  article  as  Imported.  Worth- 
ington  V.  Robbins,  11  Sup.  Ct  681,  682,  139 
U.  &  837,  85  U  Ed.  181. 

WATCH  TBIMMnf  OS. 

Watch  trimmings  includes  such  articles 
of  jewelry  as  are  usually  worn  and  sold  in 
connection  with  watches,  among  which  are 
chains,  brooches  or  pins,  keys,  seals,  pencils, 
lockets,  rings,  and  charms;  and  the  general 
definition  of  watch  trimmings  would  be  "or- 
naments worn  in  connection  with  watches." 
Crosby  v.  Franklin  Ins.  Co.,  71  Mass.  (6  Gray) 
604. 


WATCHMAN. 

A  watchman  is  an  officer  In  cities  or 
towns,  whose  duty  it  is  to  watch  during  the 
night  and  take  care  of  the  property  of  the 
inhabitants.  Webster's  definition  is  "one 
who  guards  the  streets  of  a  dty  or  building 
by  night"  Singleton  v.  Bur^a  County,  85 
Pac.  833,  22  Nev.  91. 

"Watchman,"  as  used  in  a  dty  ordinance 
requiring  the  presence  of  a  "watchman"  at 
street  crossings  of  railroads,  who  should  dis- 
play at  the  cars  in  the  daytime  a  red  fiag, 
and  at  night  a  red  light,  is  one  set  to  espy  the 
approach  of  danger,  and  give  an  alarm  or  no- 
ttce  of  it  Such  a  watchman's  duty  includes 
the  exercise  of  ordinary  care  in  warning  per- 
sons on  or  near  the  street  crossings  of  any 
approaching  danger  from  passing  trains.  Wil- 
kins  V.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  IB  &  W. 
888,  896,  101  Mo.  03. 

Oa  lanired  premises. 

"Watchman,"  as  used  in  a  fire  insurance 
policy  on  a  quartz  mill,  providing  that  a 
watchman  should  be  employed  by  the  owner 
to  guard  the  premises  during  such  time  as 
the  mill  was  idle,  cannot  be  construed  to 
Include  a  person  who,  during  several  hours 


of  the  day,  is  working  in  a  mine  2,200  feet 
away  from  the  mill,  and  during  the  night 
sleeps  in  a  house  900  feet  therefrom,  and  out 
of  view  of  the  premises  by  reason  of  a  hill. 
A  watchman,  according  to  Webster,  is  a  sen- 
tineL  A  watchman  of  a  building  is  one  who 
takes  care  of  it  during  the  nighttime.  Wen- 
sel  V.  Commercial  Ins.  Co.,  7  Pac.  817,  67 
Cal.  488. 

Where  an  insurance  policy  declares  a 
watchman  to  be  a  person  kept  in  a  mill  or 
on  the  premises  during  the  night,  and  at  all 
times  when  the  mill  is  not  in  operation  or 
when  the  workmen  are  not  present,  the  pres- 
ence of  a  depty  sheriff  and  one  of  the  trus- 
tees of  the  insured  in  the  office  of  the  mill, 
about  two  rods  from  it,  on  the  night  follow- 
ing a  levy  of  the  property,  should  not  be 
construed  to  constitute  the  presence  of  a 
''watchman,"  within  the  meaning  of  that 
word  as  used  in  the  policy.  First  Nat  Bank 
of  Ballston  Spa  v.  Insurance  Co.  of  North 
America,  60  N.  T.  45,  48. 

A  policy  of  insurance  insured  the  plain- 
tiff "two  thousand  dollars  on  his  machine 
shop,  a  watchman  kept  on  the  premises." 
Held,  that  the  words  'Watchman  kept  on 
the  premises"  should  be  construed  not  to  re- 
quire a  watchman  to  be  kept  there  ccm- 
stantly,  but  only  at  such  time  as  men  of  or- 
dinary care  and  skill  in  like  business  keep 
a  watchman  on  their  premises.  Crocker  v. 
People's  Mut  Fire  Ins.  Co.,  62  Mass.  (8 
Cush.)  79,  82. 

WATOHICAH  HZOHm.  t 

The  words  "watchman  nights,'*  in  a 
statement  in  an  application  for  a  fire  policy 
that  there  was  a  watchman  nights,  was  con- 
strued to  mean  that  there  was  a  watchman 
In  the  insured  mill  every  night  Ripley  v. 
JEtntL  Ins.  Co.,  80  N.  Y.  186, 160,  86  AuL  Dee. 
362. 

WATER. 

See  "Head  of  Water";  "Posted  Water*" 

All  the  water,  see  "All." 

As  land,  see  "Land." 

As  a  mineral,  see  "Mineral." 

As  property,  see  "Property." 

As  real  estate,  see  "Real  Property.* 

Water  is  neither  land  nor  tenement  nor 
susceptible  of  absolute  ownership.  It  is  a 
movable  thing,  and  must,  of  necessity,  con- 
tinue common  by  *be  law  of  nature.  It  admits 
only  of  a  transient  usufructuary  property, 
and,  if  it  escape  for  a  moment,  the  right  to 
it  is  gone  forever,  the  qualified  owner  hav- 
ing no  legal  power  of  reclamation.  It  is  not 
capable  of  being  sued  for  by  the  name  of 
"water,"  or  by  a  calculation  of  Its  cubical  or 
superficial  measure;  but  the  suit  must  be 
brought  for  the  land  which  lies  at  the  hot- 
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tom*  corered  with  water.  Ab  water  la  not 
land,  neither  is  it  a  tenement,  because  it  ia 
not  of  a  permanent  nature,  nor  the  subject 
of  absolute  property.  Water,  being  neither 
land  nor  tenement,  and  in  no  possible  sense 
real  estate,  is  not  embraced  by  a  covenant 
of  general  warranty.  Mitchell  v.  Warner,  6 
CJonn.  497,  5ia 

"Water  from  the  bedrock,"  as  used  in  a 
contract  for  drilling  a  well,  is  equivalent  to 
"bedrock  water."  Book  v.  Newcastle  Wire 
Nail  Ck>.,  25  Atl.  120,  121,  161  Pa.  499. 

Laws  1892,  p.  1000,  c.  488,  art  9,  as 
amended  by  Laws  1896,  p.  264,  a  309,  S  212, 
permits  establishment  of  private  parks  for 
propagation  or  protection  of  fish  or  game 
by  landowners  on  publication  of  Intention, 
etc.,  provided  that  all  ''waters"  previously 
stocked  by  the  state,  or  which  may  after- 
wards be  stocked  at  the  expense  of  the  state, 
shall  be  open  to  the  public  to  fish  therein  as 
though  the  private  park  law  had  never  ex- 
isted. Held,  that  in  common  parlance  the 
use  of  the  term  "waters,"  as  applied  to  vari- 
ous lakes  and  streams  on  a  tract  of  land, 
imports  a  designation  of  them  in  severalty, 
and  the  proper  interpretation  of  the  statute 
is  that  the  stocking  of  streams  and  waters, 
the  beds  and  adjacent  lands  of  which  are 
owned  by  an  individual  or  corporation,  in 
order  to  give  the  right  to  the  public  to  fish 
therein,  must  be  with  the  consent  of  the 
owner  of  one  having  a  right  of  fishery  there- 
in; and  that  only  the  particular  stream,  lake, 
or  pond  thus  stocked  is  so  made  public;  and 
that  such  stocking  does  not  open  to  the  pub- 
lic streams  to  which  they  may  be  tributary; 
and  that  this  stocking  of  such  a  stream  by 
owners  above  or  below  does  not  have  the 
effect  of  opening  to  the  public  that  part  of 
the  stream  situated  on  lands  of  an  owner 
who  has  not  consented  to  such  dedication; 
and  that  the  public  is  not  permitted  to  fol- 
low the  migrations  of  the  fish,  and  take  them 
In  that  part  of  the  stream  on  private  lands, 
without  the  owner's  consent  Rockefeller  v. 
Lamora,  88  N.  T.  Supp.  289,  295,  85  App. 
Dlv.  254. 


WATER  COXTRSE. 

See  "Ancient  Water  Course";  "Artificial 
Water  CJourse";  "Natural  Water 
Course." 

All  the  waters  on  the  face  of  the  earth 
may  be  divided  into  tide  waters  and  inland 
waters.  It  is  only  to  the  latter  that  the 
term  "water  course"  can  be  applied.  Water 
courses  are  commonly  denominated  "rivers," 
"rivulets,"  or  "brooks,"  according  to  their 
jnagnltude.  It  is  only  upon  water  courses 
that  riparian  rights  exist  Chancellor  Wal- 
worth, in  Child  V.  Starr  (N.  Y.)  4  Hill,  375, 
said  that  a  water  course  had  ripam,  but 
not  littus.     So,  conversely,  it  may  be  said 


that  the  tide  water  has  llttora  but  not  ripas. 
Chamberlain  v.  Hemingway,  27  AtL  239,  240, 
63  Conn.  1,22L.R.A.45,  SSAuLSt  R^ 
330. 

A  "water  course"  Is  defined  to  be  a 
running  stream  of  water;  a  natural  stream, 
including  rivers,  creeks,  runa,  and  rivulets. 
Los  Angeles  Cemetery  Ass'n  v.  City  of  Los 
Angeles,  37  Pac.  375,  376,  103  Cal.  461;  San- 
guinetti  V.  Pock,  69  Pac.  98,  100,  136  Cal. 
466,  89  Am.  St  Rep.  169. 

The  words  "water  course"  are  broader 
and  more  comprehensive  than  "river."  In 
their  most  general  sense,  they  mean  a  course 
or  channel  in  which  water  flows.  In  their 
legal  sense  they  consist  of  bed,  banks,  and 
water,  a  living  stream  confined  to  a  chan- 
nel, but  not  necessarily  flowing  all  the  time, 
tor  there  are  many  water  courses  which  are 
sometimes  dry.  Shelby  County  Com'rs  v. 
Castetter,  83  N.  E.  986,  987,  7  Ind.  App.  309; 
New  York,  C.  &  St  L.  R.  Co.  ▼.  Speelman, 
40  N.  E.  541.  543,  12  Ind.  App.  372;  Rice  v. 
City  of  Evansvllle,  9  N.  E  139,  142,  108  Ind. 
7,  58  Am.  Uep.  22;  Weis  ▼.  City  of  Madison, 
75  Ind.  241,  253,  39  Am.  Rep.  135;  Parke 
County  Com'rs  v.  Wagner,  38  N.  E.  171,  173, 
138  Ind.  609;  Maxwell  v.  Shirts,  61  N.  E. 
754,  755,  27  Ind.  App.  529;  Hoyt  v.  City  of 
Hudson,  27  Wis.  656,  660,  9  Am.  Rep.  473. 
The  word  "living"  here  means  permanent  or 
continuous.  New  York,  C.  &  St  L.  R.  Co. 
V.  Speelman,  40  N.  E.  541,  543,  12  Ind.  App. 
372. 

Where  water  has  a  definite  course,  as  a 
spring  or  springs,  and  takes  a  definite  chan- 
nel, it  is  a  water  course.  Mitchell  v.  Bain, 
42  N.  E.  230,  233,  142  Ind.  604;  Morrissey  v. 
Chicago,  B.  &  Q.  R.  Co.,  56  N.  W.  946,  950, 
38  Neb.  406. 

A  fixed  course  over  which  surface  water 
from  adjoining  land  is  uniformly  dischar^ 
ged  at  a  definite  point  is  a  ^'water  course," 
within  the  rule  prohibiting  one  from  filling 
up  a  water  course  so  as  to  impede  the  fiow 
from  the  adjoining  land,  though  the  course 
has  no  well-defined  banks  and  beds.  Rlbordy 
V.  Murray,  52  N.  E.  325,  327,  177  111.  134. 

A  water  course  consists  of  bed,  banks, 
and  water,  yet  the  water  need  not  fiow  con- 
tinually. Justice  Brewer  is  very  accurate  in 
saying:  "For  a  water  course  there  must  be 
a  channel,  a  bed  to  the  stream,  not  merely 
lowland  or  depression  In  the  prairie  over 
which  the  water  flows.  It  matters  not  what 
the  width  or  depth  may  be,  a  water  course 
implies  a  distinct  channel;  a  way  cut  and 
kept  open  by  running  water;  a  passage 
whose  appearance,  different  from  that  of  the 
adjacent  land,  discloses  to  eyery  eye,  on  a 
mere  casual  glance,  the  bed  of  a  constant 
or  frequent  stream;  and  such  flow  must  be 
necessary  to  prevent  the  flooding  of  a  con- 
siderable tract  of  land."    Neal  ▼.  Ohio  River 
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R.  Co.,  34  8.  B.  914,  915,  47  W.  Va.  816  (cit- 
ing Gibb0  T.  Williams,  25  Kan.  214,  87  Am. 
Bep.  241);  Chicago,  K.  &  N.  By.  Oo.  T.  Steck, 
83  Pac.  601,  602,  61  Kan.  737. 

A  water  eoarse  consists  of  bed,  banks, 
and  water.  Yet  the  water  need  not  flow  con- 
tinually. There  are  many  water  courses 
which  are  sometimes  dry.  To  maintain  the 
right  to  a  water  course  it  miist  be  made  to 
appear  that  the  water  usually  flows  in  a  cer- 
tain direction,  and  by  a  regular  channel,  with 
banks  and  sides.  Chamberlain  v.  Heming- 
way, 27  Atl.  239,  240,  63  Conn.  1,  22  L.  B. 

A.  45,  38  Am.  St  Bep.  330;  Porter  y.  Arm- 
strong, 30  a  B.  799,  801,  129  N.  C.  101;  Hill 
y.  Cincinnati,  W.  &  M.  B.  Co.,  10  N.  E.  410, 
109  Ind.  511;  Weis  y.  City  of  Madison,  75 
Ind.  241,  253,  39  Am.  Bep.  135;  Tampa  Wa- 
terworks Co.  y.  Cllne,  20  South.  780,  784,  37 
Fla.  586,  33  L.  B.  A.  376,  53  Am.  St.  Rep. 
262;  Simmons  y.  Winters,  27  Pac.  7,  8,  21 
Or.  35,  28  Am.  St.  Rep.  727;  Eulrich  v.  Bich- 
ter,  41  Wis.  318,  320;  Id.,  37  Wis.  226,  229; 
Barkley  y.  Wilcox,  55  N.  W.  77,  78,  88  Iowa, 
47;  Case  y.  Hoffman,  84  Wis.  438,  445,  54 
N.  W.  793.  20  L.  B.  A.  40,  36  Am.  St.  Bep. 
937;  Shields  y.  Arndt,  4  N.  J.  Eq.  (3  H.  W. 
Green)  234,  235;  Jeffers  y.  Jeffers,  107  N.  Y. 
660,  14  N.  B.  316. 

To  constitute  a  watei  course  there  must 
be  a  channel,  a  bed  to  the  stream,  and  not 
merely  lowland  or  a  depression  in  the  prairie 
oyer  which  the  water  flows.  A  water  course 
implies  a  distinct  channel;  a  way  cut  and 
kept  open  by  running  water;  a  passage 
whose  appearance,  different  from  that  of  the 
adjacent  land,  discloses  to  eyery  eye,  on  a 
mere  casual  glance,  the  bed  of  a  constant 
or  frequent  stream.  Morrissey  y.  Chicago,  B. 
ft  Q.  B.  Co.,  56  N.  W.  946,  952,  38  Neb.  406. 

In  general,  in  order  to  constitute  a  water 
course,  the  channel  and  banks  formed  by  the 
flowing  of  the  water  must  present  to  the  eye 
the  unmistakable  eyideuces  of  the  frequent 
action  of  running  water.  Ventura  Land  & 
Power  Co.  t.  Melners,  68  Pac.  818,  820,  136 
ObI.  284,  89  Am.  St  Bep.  128. 

To  constitute  a  water  course,  the  siie  of 
a  stream  is  not  important;  it  may  be  yery 
small.  Luther  y.  Winnisunmet  Co.,  68  Mass. 
(9  Gush.)  171,  174;    Mitchell  y.  Bain,  42  N. 

B.  280,  233»  142  Ind.  604;  Town  y.  Missouri 
Pac.  B.  Co..  70  N.  W.  402,  404,  60  Neb.  768; 
Morrissey  y.  Chicago,  B.  &  Q.  B  Co.,  66 
N.  W.  946,  950,  38  Neb.  406. 

In  this  state  a  water  course  may  exist 
under  one  of  two  conditions,  yiss.:  (1)  Where 
surface  water,  haying  no  deflnlte  source,  is 
supplied  from  falling  rains  and  melting 
snows  from  a  hilly  region  or  high  bluffs,  and, 
owing  to  the  natural  formation  of  the  surface 
of  the  ground,  is  forced  to  seek  an  outlet 
through  a  gorge  or  rayine,  and  by  its  flow 
assumes  a  definite  and  natural  channel,  and 
escapes  through  such  channel  regularly  dur- 


I  Ing  the  spring  months  of  eyery  year  and  in 
seasons  of  heayy  rains,  and  such  has  always 
been  the  case,  so  far  as  the  memory  of  man 
runs,  such  accustomed  channel  through 
which  the  waters  flow  possesses  the  at- 
tributes of  a  natural  water  course.  (2) 
Where  the  supply  of  water  is  not  from  mere 
surface  drainage  occasioned  by  falling  rains 
and  melting  suow,  but  is  definite  and  cer- 
tain— as,  for  instance,  from  a  spring — ^and 
such  water  flows  in  a  well-defined  channel, 
with  banks  cut  through  the  turf  and  into  the 
soil  by  the  flowing  of  the  water,  such  stream 
is  a  water  course.  The  flow  of  the  water 
need  not  be  continuous,  and  the  size  of  the 
stream  is  immaterial.  Missouri  Pac.  By.  Co. 
y.  Wren,  62  Pac.  7,  8,  10  Kan.  App.  408. 

A  spring  of  water  on  the  surface  is  none 
the  less  a  water  course,  although  it  is  not 
equal  in  yolume  to  a  riyer.  Small  as  it  may 
be,  if  it  has  a  clear  and  well-defined  channel, 
and  a  regular  flow  in  that  channel,  it  cannot 
be  dlyerted  to  the  injury  of  the  proprietors 
below.  Wheatley  y.  Baugh,  25  Pa.  (1  Casey) 
528,  531,  64  Am.  Dec.  721  (citing  Jack  y. 
Martin  [N.  Y.]  12  Wend.  311). 

A  lake  fed  by  streams,  which  in  times 
of  flood  flnd  exit  by  rapid  percolation 
through  a  bed  of  grayel,  so  that  there  is  a 
sensible  current  towards  the  grayel  bed,  is 
a  water  course,  and  not  merely  surface  wa- 
ter. Hebron  Gravel  Boad  Co.  y.  Haryey,  90 
Ind.  192,  194,  46  Am.  Bep.  199. 

Any  depression  or  drain  two  feet  below 
the  surrounding  land,  and  haying  a  continu- 
ous outlet  to  a  stream  or  river  or  brook, 
shall  be  deemed  a  water  course.  Cobbey*s 
Ann.  St  Neb.  1903,  S  5544. 

Artlfloial  or  BAtvrAL 

A  water  course  is  a  channel  or  canal 
for  the  conveyance  of  water,  particularly 
for  the  drainage  of  land.  It  may  be  natural, 
as  where  it  is  made  by  the  natural  flow  of 
water,  caused  by  the  general  superflcies  of 
the  surrounding  land,  from  which  the  water 
is  collected  into  one  channel;  or  it  may  be 
artifldal,  as  in  the  case  of  a  ditch  or  other 
artiflclal  means  used  to  divert  the  water  from 
its  natural  channel  or  to  carry  it  from  low- 
lands, through  which  it  will  not  flow  in  con- 
sequence of  the  natural  formation  of  the 
surface  of  the  surrounding  land.  Earl  y. 
De  Hart,  12  N.  J.  Eq.  a  Beasl.)  280,  284,  72 
Am.  Dec.  395;  Chamberlain  v.  Hemingway, 
27  Atl.  239,  240,  63  Conn.  1,  22  L.  B  A.  45, 
38  Am.  St.  Bep.  330;  Shane  y.  Kansas  City, 
St.  J.  &  C.  B.  B.  Co.,  71  Mo.  237,  249,  36  Am. 
Rep.  480;  Hawley  v.  Sheldon,  64  Vt  491, 
493,  24  Atl.  717,  88  Am.  St  Rep.  94L 

Broadening  of  streAm. 

A  "water  course,"  in  the  legal  sense  of 
the  term,  does  not  necessarily  consist  merely 
of  the  stream  as  it  flows  within  the  banks 
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which  form  the  channel  In  ordinary  stages 
of  water.  When,  in  the  times  of  ordinary 
high  water,  the  stream,  extending  beyond  its 
banks,  is  accustomed  to  flow  down  over  the 
adjacent  lowlands  in  a  broader  bat  still  de- 
finable stream,  it  has  still  the  character  of  a 
water  course^  and  the  law  relating  to  water 
courses  is  applicable,  rather  than  tliat  relat- 
ing to  mere  surface  water.  Byrne  v.  Min- 
neapolis &  St  L.  Ry.  Co.,  38  Minn.  212,  214 
36  N.  W.  339,  8  Am.  St  Rep.  668. 

"Where,  owing  to  the  level  character  of 
the  land,  water  spreads  over  a  wide  space 
without  any  apparent  banks,  yet  usually  flows 
in  a  continuous  current  and  passes  over  the 
surface  to  the  lands  below,  it  still  contin- 
ues to  be  a  'water  course.'  GiUett  v.  John- 
son, 30  Ck)nn.  180;  Macomber  v.  Godfrey, 
108  Mass.  219,  11  Am.  Rep.  340;  Gould,  Wa- 
ters, §  264,  to  the  same  effect  It  is  there 
laid  down  as  an  elementary  principle  that  a 
stream  does  not  cease  to  be  a  water  course 
and  become  mere  surface  water  because  at 
a  certain  point  it  spreads  over  a  level  mead- 
ow several  rods  in  width,  and  flows  for  a 
distance  without  defined  banks  before  flow- 
ing again  in  a  definite  channel.  The  same 
principle  was  also  stated  in  Shields  v.  Arndt, 
4  N.  J.  Bq.  (8  H.  W.  Green)  246."  West  v. 
Taylor,  13  Pac.  665.  668,  16  Or.  165.  See, 
also,  Blohowak  v.  Grochoskl,  86  N.  W.  651, 
553,  119  Wis.  189. 

Diteli. 

The  bed  is  the  characteristic  which  dis- 
tinguishes the  water  course  from  mere  sur- 
face drainage  and  from  percolating  water. 
Mere  surface  or  percolating  water  does  not 
become  a  water  course  by  being  gathered 
into  a  ditch  and  led  away.  Such  surface 
currents  as  do  not  follow  a  designated  and 
known  channel  are  not  governed  by  the  rules 
restricting  the  use  of  water  courses.  Oase  v. 
Hoffman,  72  N.  W.  390,  892,  100  Wis.  814, 
44  L.  R.  A.  728. 

A  rule  quite  generally  recognized  is  that 
mere  surface  drainage  through  a  ditch  ex- 
tending across  different  tracts  of  land  does 
not  form  a  water  course.  By  common  law 
no  rights  can  be- claimed  Jure  natune  in  the 
flow  of  surface  water,  and  its  detention,  ex- 
pulsion, or  diversion  is  not  an  actionable  in- 
Jury,  even  when  injury  results  to  others. 
Grosjean  v.  Ludlow,  92  N.  W.  64,  65,  118 
Iowa,  346  (citing  Gould,  Waters,  S  263). 

A  pond  of  surface  water  on  plaintiff's 
land  after  heavy  rains  discharged  a  part  of 
its  waters  along  a  certain  line  over  defend- 
ant's land,  an(}  by  defendant's  permission 
plaintiff  dug  a  ditch  along  such  line;  but  it 
did  not  appear  that  such  line  of  discharge, 
before  the  digging  of  the  ditch,  had  any  fixed 
bed  or  bank,  and  the  water  did  not  usually 
flow  therein.  Held,  that  neither  the  original 
nor  the  artificial  channel  was  a  water  course. 
Fryer  y,  Wame,  29  Wis.  511,  61S. 


MIU 

••Water  course,*'  as  used  in  Rev.  St  1881, 
H  2880,  2885,  authorizing  county  commia- 
sioners  to  erect  bridges  over  streams  and 
water  courses,  includes  a  mill  race  through 
which  a  large  quantity  of  water  flows.  Shel- 
by Ck)unty  Com'rs  ▼.  Blair,  86  N.  B.  216»  210, 
8  Ind.  App.  574. 

RaTiaie  or  hollo'v. 

A  ravine,  from  the  banks  of  which  and 
into  which  the  water  flows  from  springs 
throughout  the  year,  and  which  flows  in  Its 
natural  course  through  a  party's  land,  is  a 
water  course.  Maxwell  v.  Shirts,  61  N.  B. 
754,  766,  27  Ind.  App.  629,  87  Am.  St  Rep. 
268. 

A  water  course  does  not  include  water 
flowing  in  the  holes  or  ravines  in  land,  which 
is  the  mere  surface  water  from  rain  or  melt- 
ing snow,  and  is  discharged  through  them 
from  a  higher  to  a  lower  level,  but  which  at 
other  times  are  destitute  of  water.  Such 
holes  or  ravines  are  not,  in  legal  contempla- 
tion, water  couraes.  Hoyt  v.  City  of  Hudson. 
27  Wis.  656,  660,  9  AuL  Rep.  473;  Buhich  t. 
Richter,  87  Wis.  226,  229;  Benson  v.  Chi- 
cago &  A.  R.  Co.,  78  Mo.  604,  514;  Lessard 
V.  Stram,  62  Wis.  112,  116,  22  N.  W.  284,  286, 
61  Am.  Rep.  715;  Wagner  v.  Long  Island  R. 
Co.  (N.  Y.)  2  Hun,  633,  636;  Los  Angeles 
Cemetery  Ass'n  v.  City  of  Los  Angeles,  103 
Cal.  466,  87  Pac  876.  Hence  a  depression 
or  swale  which  varies  in  width  from  76  feet 
to  80  feet  with  a  depth  of  6  inches  to  2% 
feet,  and  which  is  cultivated  when  the 
stream  is  not  running,  is  not  a  water  course. 
SanguinetU  v.  Pock,  69  Pac  98, 100,  136  CaL 
466,  89  Am.  St  Rep.  169.  And  in  Jones  v. 
Wabash,  St  L.  &  P.  Ry.  Co.,  18  Mo.  App. 
253,  256,  the  Kansas  City  Court  of  Appeals 
held  that  certain  swales  or  sloughs,  which 
were  filled  in  times  of  freshets  by  the  over- 
flow of  a  stream,  were  not  water  courses,  so 
as  to  subject  a  railroad  company  to  an  action 
for  damages  caused  by  closing  their  outlet 
with  a  solid  bank.  St  Louis,  I.  M.  &  a  Ry. 
Co.  V.  Schneider,  80  Mo.  App.  620,  623. 

"Where  surface  water  from  rains  and 
snow  in  a  hilly  country,  by  the  natural  for- 
mation of  the  ground,  seeks  its  outlet  through 
a  gorge  or  ravine,  and  by  its  flow  assumes 
a  defined  channel,  such  a  one  that,  to  a 
casual  glance  of  the  eye,  l>ears  the  unmistak- 
able sign  of  the  frequent  action  of  runnios 
water,  and  through  which  at  regular  sea- 
sons the  water  fiows,  and  such  has  been 
immemorially  the  case,  such  a  stream  is  a 
natural  water  course."  Gibbs  v.  Willlama, 
26  Kan.  214,  87  Am.  Rep.  241. 

"In  an  undulating  country  there  must 
alwajrs  be  valleys  and  depressions  to  which 
water  from  rains  or  snow  will  find  its  wa> 
from  the  hillsides,  and  be  flnally  discharged 
into  some  natural  outlet  But  this  does  not 
constitute  such  valleys  or  depressions  water 
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conraea.'*    Barkley  r.  Wilcoz»  86  N.  7.  140, 
148,  40  Am.  Rep.  619. 

^'A  water  coune  la  a  llying  stream,  with 
defined  banks  and  channel,  not  necessarily 
running  all  the  time,  but  fed  flrom  other  and 
more  permanent  sources  than  mere  surface 
water."  Jeffers  r.  Jeffers,  107  N.  Y.  650,  14 
N.  B.  316.  This  definition  demonstrates  that 
water  fiowing  oyer  land  supplied  by  rain  and 
melting  snow,  although  running  through  a 
natural  depression.  Is  nothing  more  than  sur- 
face water.  Gray  t.  Schrlber,  68  Mo.  App. 
173,  177. 

Surf  ae«  waters. 

A  water  course  Is  a  stream  usually  flow- 
ing in  a  particular  direction  in  a  definite 
channel,  and  discharging  into  some  other 
stream  or  body  of  water.  It  need  not  flow 
continually.  It  may  sometimes  be  dry.  It 
must  flow  in  a  definite  channel,  haying  a  bed, 
sides,  or  banks.  It  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire 
face  of  a  tract  of  land,  occasioned  by  un- 
usual freshets  or  other  extraordinary  causes. 
Hoyt  ▼.  City  of  Hudson,  27  Wis.  656,  660; 
Case  T.  Hoffman,  72  N.  W.  390,  392,  100  Wis. 
314,  44  L.  R.  A.  728;  Blohowak  ▼.  Grochoski, 
96  N.  W.  551,  553,  119  Wis.  189;  Morrison  y. 
Bucksport  &  B.  R.'Co.,  67  Me.  353,  357;  Los 
Angeles  Cemetery  Ass'n  y.  City  of  Los  An- 
geles, 37  Pac.  375,  376,  103  Cal  461;  San- 
guinettl  y.  Pock,  69  Pac.  98, 100, 136  Cal.  466, 
89  Am.  St  Rep.  169;  Luther  y.  Winnlslmmet 
Co.,  63  Mass.  (9  Cush.)  171,  174;  Vemum  y. 
Wheeler  (N.  Y.)  35  Hun,  53,  64,  56;  Lawton 
▼.  South  Bound  R.  Co.,  39  S.  B.  752,  753,  61 
8.  C.  648;  Benson  y.  Chicago  &  A.  R.  Co., 
78  Mo.  604,  514;  St  Louis,  I.  M.  &  S.  Ry. 
Oo.  y.  Schneider,  30  Mo.  App.  62a  623. 

A  water  course  is  a  stream  in  fact,  as 
distinguished  from  mere  surface  drainage 
occasioned  by  freshets  or  other  extraordinary 
causes;  but  the  flow  of  water  need  not  be 
continuous.  Town  y.  Missouri  Pac.  R  Co., 
70  N.  W.  402,  404,  60  Neb.  768;  Morrissey  y. 
Chicago,  B.  &  Q.  R.  Co.,  66  N.  W.  946,  950, 
38  Neb.  406. 

There  is  a  broad  distinction  between  a 
stream  and  a  brook,  constituting  a  water 
course,  and  occasional  and  temporary  out- 
bursts of  water  occasioned  by  unusual  rains 
or  the  melting  of  snows,  flowing  oyer  the  en- 
tire face  of  a  tract  of  land,  and  filling  up 
low  and  marshy  places,  and  running  oyer 
adjoining  lands,  and  into  hollows  and  rayines 
which  are  in  ordinary  seasons  destitute  of 
water  and  dry.  Morrison  y.  Bucksport  &  B. 
R.  Co.,  67  Me.  353,  357;  HUl  y.  Cincinnati. 
W.  &  M.  B.  Co.,  10  N.  B.  410,  109  Ind.  511. 

''A  water  course  consists  of  bed,  banks, 
and  water,  yet  the  water  need  not  flow  con- 
tinually, and  there  are  many  water  courses 
which  are  sometimes  dry.  There  is,  how- 
eyer,  a  distinction  to  be  taken  In  law  be- 


tween a  regular  flowing  stream  of  water, 
which  in  certain  seasons  is  dried  up,  and 
those  occasional  bursts  of  water  which  in 
times  of  freshets  or  meltings  of  ice  and  snow 
descend  from  the  hills  and  inundate  the 
country."  Barnes  y.  Sabron.  10  Ney.  217, 236 
(quoting  Angell,  Water  Courses,  34);  Schlich- 
ter  y.  Phillipy,  67  Ind.  201,  205;  City  of  Ban- 
gor y.  Lansil,  51  Me.  521,  525;  Wagner  y. 
Long  Island  R  Co.  (N.  Y.)  2  Hun,  633,  636; 
Lessard  y.  Stram,  62  Wis.  112,  115,  22  N. 
W.  284,  285,  51  Am.  Rep.  715  (citing  Hoyt 
y.  City  of  Hudson,  27  Wis.  656,  9  Am.  Rep. 
473);  Wagner  y.  Long  Island  R  Co.  (N.  Y.) 
6  Thomp.  &  C.  163,  165. 

A  water  course  is  a  stream  of  water 
ordinarily  flowing  in  a  certain  direction, 
through  a  defined  channel  with  bed  and 
banks.  There  is  a  broad  distinction  between 
a  stream  of  water  and  those  occasional  out- 
bursts of  water  which  in  times  of  freshets 
fill  up  the  marshy  places  and  run  oyer  and 
Inundate  the  adjoining  lands.  A  water 
course  need  not  be  shown  to  fiow  continu- 
ously. Its  channel  may  sometimes  be  dry; 
but  there  must  always  be  substantial  in- 
dications of  a  stream,  which  is  ordinarily 
and  most  frequently  a  moying  body  of  wa- 
ter. A  channel  made  by  mere  surface  wa- 
ter resulting  from  rain  and  snow  is  not  a 
water  course,  unless  there  Is  ordinarily  and 
most  frequently  a  moying  body  of  water 
flowing  through  it  Hill  y.  Cincinnati,  W. 
ft  M.  R  Co.,  109  Ind.  511,  613,  10  N.  B.  410. 

To  constitute  a  water  course,  the  size 
of  the  stream  is  immaterial.  It  must  be  a 
stream  in  fact,  as  distinguished  from  mere 
surface  drainage,  occasioned  by  freshets  or 
other  extraordinary  causes,  where  flow  of 
water  need  not  be  constant  Pyle  y.  Rich- 
ards, 22  N.  W.  370,  871, 17  Neb.  isa 

WATEB  GRAFT. 

"Water  craft,"  as  used  in  66  Ohio  Laws, 
125,  proyiding  for  the  incorporation  of  com- 
panies engaged  in  building  and  repairing 
steamboats  and  other  water  craft,  includes 
a  wharfboat  Oaff  t.  Flesher,  83  Ohio  St 
107,  114. 

The  words  •Vater  craff*  in  2  Hill's 
Code,  p.  662,  S  46,  which  defines  burglary 
as  an  unlawful  entry,  with  intent  to  commit 
a  felony,  of  an  office,  shop,  store,  warehouse, 
malthouse,  stillhouse,  mill,  factory,  bank, 
church,  schoolhouse,  railroad  car,  bam,  sta- 
ble, ship,  steamboat  and  water  craft,  or  any 
building  In  which  goods,  merchandise,  or 
yaluable  things  are  kept  for  use,  sale,  or 
deposit,  mean  any  water  craft  without  re- 
gard whether  any  yaluable  things  are  kept 
therein  or  not,  as  the  latter  clause  of  the 
statute  only  refers  to  buildings  not  specif- 
ically designated.  State  y.  Suflerin,  32  Pac. 
1021,  6  Wash.  107. 
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The  words  *'water  craft"  as  nsed  In 
How.  Ann.  St  c  285,  §  2,  providing  that 
every  water  craft  of  above  five  tons'  bnr- 
den,  used  or  Intended  to  be  used  in  navigat- 
ing the  water  of  the  state,  shall  be  sub- 
ject to  a  lien  thereon,  etc.,  do  not  include 
steam  dredges  to  be  used  solely  for  digging 
under  water,  and  not  for  navigation,  or  the 
transportation  even  of  the  material  which 
they  bring  up  from  the  lake  or  river  beds. 
Bartlett  r.  Steam  Dredge  No.  14,  107  Mich. 
74,  64  N.  W.  951,  61  Am.  St  Bep.  314^ 

WATER  FENGS. 

Rev.  Bt  c  19,  1 14,  providing  that  when 
a  water  fence,  or  fence  running  into  the  I 
water,  is  necessary  to  be  made,  the  same  | 
shall  be  done  in  equal  shares  by  the  bound- ! 
ary  owners,  contemplates  a  fence  terminat- 
ing at  deep  water,  where  it  must  be  carried 
to  such  a  distance  into  the  water  that  the 
depth  of  water  itself  becomes  a  sufficient 
fence.     It  does  not  include  a  partition  fence 
on  land  that  is  covered  a  part  of  the  year 
with  the  waters  of  an  artificial  mill  pond, 
but  which  is  occupied  and  used  as  pasture 
or  mowing  land  during  another  part  of  the 
year.    Lamb  v.  Hicks,  52  Mass.  (11  Mete.) 
496,  608. 

WATER  MACHINERY. 

"Water  machinery,"  as  used  In  Civ. 
Code,  S  4764,  providing  that  **it  the  nuisance 
complained  of  is  a  grist  or  saw  mill,  or 
other  water  machinery  of  valuable  consid- 
eration, the  same  shall  not  be  destroyed  or 
abated  except  on  affidavit  of  two  or  more 
freeholders,"  means  such  machinery  as  is 
operated  by  water  power,  and  does  not  ap- 
ply to  a  dam  which  was  erected  for  purposes 
merely  incidental  to  the  operation  of  a  man- 
ufacturing establishment  the  machinery  of 
which  was  propelled  by  steam.  Strong  v. 
La  Grange  Mills,  37  &  B.  117,  118,  112  Ga. 
117. 

WATER  METER. 

A  meter  is  a  contrivance  to  regulate  the 
distribution  of  water  by  adjusting  the  quan- 
tity and  price.  Red  Star  Line  S.  S.  Co.  v. 
Jersey  City,  45  N.  J.  Law  (16  Vroom)  246, 
249. 

A  water  meter,  however  actuated,  is  not 
designed  for  exerting  or  transmitting  power, 
but  simply  for  measuring  and  registering 
fluid  volume;  and«  as  a  matter  of  applied 
art  a  water  meter  and  a  water  motor  are 
essentially  difiPerent  National  Meter  Co.  v. 
Neptune  Meter  Ca  (U.  S.)  122  Fed.  76.  78. 

WATER  ON  EACH  XXOOR. 


hose,  and  a  watchman  to  be  kept  on  ttis 
premises  at  night  Held«  that  the  pliiase 
'^vater  on  each  floor,"  literally  interpreted, 
would  require  that  the  floors  were  to  he  k^t 
wet  hut  accompanied  by  reference  to  the 
keeping  of  a  watchman  at  night  and  ttie 
hose,  it  might  fairly  be  construed  to  refer 
to  some  means  of  protection  against  fir& 
New  York  Building  &  Packing  Co.  v.  Wash- 
ington Fire  Ins.  Co.,  23  N.  Y.  Super.  Gt  ao 
Bosw.)  428»  433. 

WATER  POWER. 

The  water  power  to  which  a  riparian 
owner  is  entitled  consists  of  the  fiall  in  the 
stream  when  in  its  natmral  state  as  it  passes 
through  his  land  or  along  the  boundary  of 
it;  or,  in  other  words.  It  consists  of  the 
difference  of  level  between  the  surface  where 
the  stream  first  touches  his  land  and  surface 
where  it  leaves  It  This  natural  power  is  as 
much  the  subject  of  property  as  is  the  land 
itself  of  which  it  is  an  incident  McOal- 
mont  V.  Whitaker  (Pa.)  3  Rawle,  S4,  90,  21 
Am.  Dea  102;  Rhodes  v.  Whitehead,  27  Tex. 
304,  309,  84  Am.  Dec.  631. 

"Water  power,"  until  applied  to  milla,  ii 
potential,  not  actual,  in  the  sense  that  it 
is  property  subject  to  taxation.  When  ap- 
plied to  mills,  it  becomes  a  part  of  the  prop- 
erty, thereby  giving  them  value,  the  proper 
subject  of  taxation.  It  then  becomes  the 
main  element  of  value,  not  as  water,  not  u 
power,  but  as  an  integral  part  of  the  mills 
themselves.  Union  Water  Co.  v.  City  of  Au- 
burn, 37  Atl.  331,  333,  90  Me.  60,  37  L.  R. 
A.  651,  60  Am.  St  Bep.  240. 

Water  power  or  right  in  a  reservoir  of 
water  is  an  interest  in  the  land  upon  and  \sj 
which  it  is  created.  Amoskeag  Mfg.  Go.  t. 
Town  of  Concord  (N.  H.)  32  Ati.  161, 152. 

A  tannery  erected  on  the  banks  of  a 
stream,  to  be  operated  by  steam,  and  which 
purchased  the  right  to  obtain  water  for  its 
use  from  a  mill  pond  thereon  by  means  of 
a  force  pump  and  pipe,  is  not  exempt  from 
taxation  under  a  town  vote  exempting  im- 
provements upon  the  water  power  on  the 
stream  by  erections  for  manufacturing  pur- 
poses. Plaisted  V.  Inhabitants  of  Lincoln,  (S 
Me.  91,  92. 

WATEB  PBIVILEOE8. 

"Water  privtleges,"  as  contained  hi  a 
bond  for  a  deed  of  land  on  a  river,  granting 
the  same,  together  with  all  water  privileges, 
indicated  that  the  purchaser's  right  did  not 
terminate  at  the  water's  edge,  where  there 
were  no  water  privileges  connected  with  the 
tract  save  those  resulting  from  the  rirer 
being  a  boundary.  Piper  v.  Connelly,  106  Hi 
646,  652. 


A  fire  policy  on  a  factory  provided  that  A  devise  of  "all  my  water  privUeges," 

there  should  be  water  on  each  floor,  and   together  with  the  mills  connected  therewith, 
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IndndeB  any  Interest  in  the  dam  or  pond. 
Nje  T.  Hoyle,  120  N.  Y.  Id5,  24  N.  EL  1. 

UTATEB  BAT& 

"A  water  rate  la  a  tax  or  compensation 
for  the  furnishing  of  a  supply  of  water.** 
McNeal  Pipe  &  Foundry  Ck).  v.  Howland,  16 
&  B.  857,  860,  lU  N.  O.  616,  20  L.  B.  A«  748. 

IXrATEB  REKT. 

As  tax,  see  "Tax— Taxation.** 

"Water  rents,"  as  used  in  Laws  1875, 
c  181,  §  18,  empowering  the  water  commis- 
sioners of  municipal  corporations  to  establish 
a  scale  of  water  rents  against  difiPerent  class- 
es of  buildings,  according  to  their  dimen- 
sions, value,  exposure  to  fire,  etc.,  la  not  used 
In  the  sense  of  a  return  or  compensation 
for  the  possession  of  some  estate,  but  was 
synonymous  with  "water  rates/'  and  might 
be  collected  merely  for  protection  against  ex- 
posure to  fire.  Dasey  y.  Skinner,  11  N.  Y. 
Supp.  821,  828,  57  Hun,  5d3. 

"WATER  KIOHT. 

A  water  right  is  the  legal  right  to  use 
water.  The  right  to  the  use  of  running  wa- 
ter is  a  corporeal  right  or  hereditament, 
which  follows  or  is  embraced  by  the  owner- 
ship of  riparian  soil;  it  is  a  corporeal  right 
running  with  riparian  land.  Hill  v.  New- 
man, 5  Oal.  446,  63  Am.  Dec.  140:  Oary  v. 
Daniels,  49  Mass.  (8  Mete.)  480,  41  Am.  Dec. 
532.  A  water  right  can  therefore  be  acquir- 
ed only  by  the  grant,  express  or  Implied,  of 
the  owner  of  the  land  and  the  water.  Smith 
Y.  Denniff,  60  Pac  308,  24  Mont  20.  81  Am. 
St.  Rep.  408. 

''Water  right/*  as  used  in  a  deed  convey- 
ing "1%  water  rights,"  was  a  right  to  the 
use  of  water  flowing  through  the  canal,  each 
water  right  representing  1.44  cubic  feet  of 
water  flowing  under  a  weir  per  second.  La 
Junta  &  L.  Canal  Co.  ▼.  Hess,  42  Pac.  50,  53, 
6   Colo.   App.   407. 

The  water  rights  contemplated  in  a  con- 
tract providing  for  the  sale  of  a  farm  with 
'*water  rights  and  appurtenances  therewith 
connected,"  and  declaring  that  the  vendees 
may  enter  on  the  land  and  make  alteration 
of  their  dams  to  enable  them  to  use  the  wa- 
ter rights  agreed  to  be  granted,  are  not  mere- 
ly the  right  to  the  use  of  the  water  for  do- 
mestic or  farm  purposes,  but  the  water  rights 
connected  with  the  dams  or  to  be  used  in 
connection  therewith  when  the  requisite  al- 
terations of  them  had  been  made,  or,  in  other 
words,  to  the  right  to  use  the  water  for  fur- 
nishing power.  Dyer  v.  Cranston  Print 
WorlCB  (R.  I.)  41  Atl.  1014.  1015. 

A  water  right  is  a  freehold  estate,  with- 
hi  the  meaning  of  Code  1887,  p.  206,  t  388, 


providing  that  appeals  from  the  district  court 
to  the  Supreme  Court  shall  be  allowed  in  all 
cases  involving  a  freehold.  Daum  v.  Conley, 
59  Pac.  753.  755,  27  Colo.  56  (citing  Wyatt  v. 
Larimer  ft  Weld  Irr.  Co.,  18  Colo.  298.  83 
Pac.  144,  36  Am.  St  Rep.  280). 

A  water  right  Is  realty,  not  personal 
property.  Travelers*  Ins.  Co.  v.  Childs,  64 
Pac.  1020,  1021,  25  Colo.  360. 

WATEB  SUPPLY, 

See  "Public  Water  Supply.* 
As  dty  purpose,  see  "City  Purpose.** 
As  public  use,  see  "Public  Use.*' 
Franchise  for,  as  a  monopoly,  see  "Mo- 
nopoly." 

WATER-TIGHT. 

A  contract  to  make  a  water-tight  cellar 
is  not  complied  with  by  making  a  cellar  from 
which  water  must  be  drawn  by  a  water 
ejector.  MacKnlght  FUntic  Stone  Cow  T.  City 
of  New  York,  52  N.  Y.  Supp..  747,  740,  81  App. 
Div.  232. 

WATEB  TBAE8POBTATIOH. 

A  contract  to  deliver  fertilizer  to  defend- 
ant, "water  transportation  permitting,"  etc.. 
means  not  only  that  the  water  should  be 
adequate,  but  that  a  boat  or  boats  should  ply 
the  stream  within  the  time  contemplated  for 
delivery  capable  of  carrying  the  goods.  Rai- 
sin Fertilizer  Co.  v.  J.  J.  Barrow,  Jr.,  Co.,  12 
;  South.  388^  890,  97  Ala.  094. 

I  WATERED  8TOOK. 

"Watered  stock"  is  stock  which  purports 
to  be  paid  in  full,  but  which  in  fact  has 
not  been  fully  paid  for.  Lester  v.  Bemls 
Lumber  Co.,  74  S.  W.  518,  520,  71  Ark.  370. 

WATERING  STOCnEL 

"Watering  stock"  Is  a  term  used  to  des- 
ignate an  Increase  of  the  nominal  capital 
of  the  corporation,  without  any  addition,  or 
only  a  partial  addition,  to  the  actual  capital. 
Appeal  of  Wiltbank,  64  Pa.  (14  P.  F.  Smith) 
256,  260,  8  Am.  Rep.  585. 

WATERS. 

See  "Coast  Waters";  "Foreign  Waters"; 
•Inland  Waters";  "Internal  Waters"; 
"Percolating  Waters";  "Private  Wa- 
ters"; "Public  Waters";  "Subsurface 
Waters";   "Surface  Waters." 

Beatable  waters,  see  "Boatable." 

Other  waters,  see  "Other." 

WATER*8  EDGE. 

By  the  term  "water's  edge,"  as  used  In 
decisions  as  to  the  extent  of  riparian  own- 
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en'  rights,  is  meant  low-water  mark.    State  |  the  waters  of  this  state"  includes  a  boat 


ez  rel.  Citizens'  Electric  Lighting  ft  Power 
Co.  T.  Longfellow,  68  S.  W.  874.  879,  189  Ma 
100. 

WATERS  OF  A  BBOOX. 

The  rain  water  which,  instead  of  soaking 
into  the  ground  and  forming  reservoirs  to  | 
supply  the  springs  which  feed  a  brook,  runs 
off  immediately  and  rapidly,  is  brook  water, 
and  properly  styled  "waters  of  the  brook." 
State  Board  of  Health  v.  City  of  Jersey  City, 
35  AU.  835,  836,  55  N.  J.  Eq.  (10  Dick.)  116. 

An  appropriation  for  public  use  of  the 
"waters  of  a  brook''  is,  unless  otherwise 
limited,  an  appropriation  of  all  its  waters. 
New  London  Water  Com*rs  ▼.  Perry,  87  AtL 
1059,  1062,  69  Conn.  461. 

WATEKS  OF  THE  OtTIiF. 

The  expression  "waters  of  the  Qulf,"  as 
used  in  Rev.  St  arts.  721,  722,  authorizing  a 
corporation  organized  to  construct  channels 
in  the  "waters  of  the  Gulf  along  and  across 
any  of  the  bays  on  the  coast,  etc.,  is  suf- 
ficiently broad  in  its  meaning  to  embrace  at 
least  ail  bays,  inlets,  and  streams  on  the 
Gulf  coast  to  the  extent  to  which  they  are 
subject  to  the  ebb  and  flow  of  the  tide. 
Grary  y.  Port  Arthur  Channel  &  Dock  Co., 
47  S.  W.  967,  970,  92  Tex.  275. 

WATEB8  OF  THE  STATR 

A  yessel  used  in  nayigating  the  high  seas 
for  its  principal  occupation,  and  only  sail- 
ing into  the  harbor  of  San  Francisco,  is  not 
a  vessel  "used  in  navigating  the  waters  of 
the  state."  Ray  y.  The  Henry  Harbeck,  1 
Cal.  451;  Tucker  t.  The  Sacramento,  1  Cal. 
403. 

"Waters  of  the  state,"  as  used  in  Rev. 
St  $  1625,  forbidding,  under  penalty,  the 
erecting  or  maintaining  of  any  seine,  net,  or 
trap  in  any  "waters  of  the  state,"  among 
other  places,  is  expressly  defined  by  section 
1631  to  mean  all  streams,  lakes,  ponds, 
sloughs,  bayous,  or  other  waters  wholly  or 
in  part  within  the  state,  except  the  Missouri 
and  Mississippi  rivers,  and  all  such  parts  as 
shall  be  within  50  feet  of  the  mouth  of  any 
river,  creek,  branch,  slough,  bayou,  or  other 
water  emptying  into  or  connecting  with 
such  rivers  witnin  or  on  the  boundary  lines 
of  the  state.  State  v.  Blount  85  Mo.  543, 
546. 

The  statute  authorizing  a  lien  in  favor 
of  persons  furnishing  materials  or  provisions 
for  the  use  of  vessels  "used  in  navigating 
the  waters  of  this  state'*  should  be  con- 
strued to  include  only  vessels  used  in  in- 
terior navigation.  Noble  t.  The  St  Anthony, 
12  Mo.  261,  263. 

A  statute  giving  an  action  for  negli- 
g«iic«  against  Teasels  "^ised  In  navigating 


used  on  the  Mississippi  river  from  the  north- 
em  to  the  southern  boundary  of  the  state. 
Swearingen  v.  The  Lynx,  18  Mo.  619,  520. 

Act  April  10,  1850,  authorizing  the  Is- 
suing of  attachments  against  boats  and  ves- 
sels "used  in  navigating  the  waters  of  this 
state,"  should  be  construed  to  mean  only 
vessels  which  are  confined  In  their  usual 
and  substantial  employment  to  interior  nav- 
igation, and  not  to  include  a  vessel  which 
belonged  to  the  port  of  New  York,  and  was 
Intended  for  the  New  York  and  China  trade, 
had  been  in  the  harbor  of  San  Francisco 
but  a  few  days,  and  was  never  otherwise 
used  In  navigating  the  waters  of  the  state 
than  by  sailing  into  the  harbor  of  San  Fran- 
cisco from  the  ocean.  The  Sea  Witch,  1  Gal. 
162,  164. 

Vessels  used  exclusively  in  "navigating 
the  waters  of  the  state"  between  ports  of 
the  state  of  Oregon  and  foreign  ports  are  not 
within  a  statute  giving  a  lien  for  repairs 
and  boats  or  vessels  used  in  '^navigating  the 
waters  of  the  state."  The  Haytian  Repub- 
Uc  (U.  S.)  66  Fed.  120,  122. 

WATERS  OF  THE  UllITED  STATESL 

All  waters  within  the  United  States 
which  are  navigable  for  the  purpose  of  com- 
merce, or.  In  other  words,  waters  whose 
navigation  successfully  aids  commerce,  are 
waters  of  the  United  States.  The  Daniel 
Ball  (U.  S.)  6  Fed.  Cas.  1161,  1163. 

WATEB8TONE* 

Goodrich,  P.  J^  says:  '1  cannot  find  the 
word  'waterstone*  in  the  Century  Diction- 
ary, while  in  the  Standard  Dictionary  the  f<ri- 
lowing  appears:  'Waterstones,  n.  (Geol.)  A 
division  of  the  Keuper  in  Bngland.'  The  for^ 
mer  authority  defines  'cobblestone':  A  cob- 
ble or  rounded  stone;  especially  such  a  stone 
used  in  paving;  and 'cobble':  A  stone  rounded 
by  the  action  of  water,  and  of  a  size  suitable 
for  use  in  paving;  and  there  is  nothing  more 
to  indicate  that  the  words  'cobblestone'  and 
*waterstone'  are  synonyms  or  Interchange- 
able." The  court  refused  to  take  judicial  no- 
tice that  waterstone  was  the  same  as  cob- 
blestone, in  construing  a  railroad  franchise 
requiring  paving  with  waterstone.  Doyle  v. 
City  of  New  York,  69  N.  Y.  Supp.  120^  122, 
58  App.  Div.  68a. 

WATEBWAT. 

The  express  provision  of  a  New  Jersey 
tax  law  defining  "waterway,"  for  taxation 
purposes,  includes  the  towing  path  and  the 
berme  bank.  State  Board  of  Assessors  v. 
Central  R.  Co.,  4  Aa  578^  579,  609,  48  N.  J. 
Law  (19  Vroom)  146. 

The  term  "waterway,"  In  an  Instmc- 
tton,  held  to  mean  only  a  road  or  way  taken 
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by  surface  waters  ftccnmulatlng  in  a  draw. 
Lincoln  &  B.  U.  ^.  Co.  y.  Sutherland,  62  N. 
W.  859,  862,  44  Neb.  620. 


"WATBKWOBXB  OOMPANT. 

The  term  "^waterworks  company,**  as 
used  in  the  chapter  relating  to  the  listing  of 
personal  property  for  taxation,  includes  any 
person  or  persons,  joint-stock  association  or 
corporation,  wherever  organized  or  incor- 
porated, when  engaged  in  the  business  of 
supplying  water  through  pipes  or  tubing,  or 
in  a  similar  manner,  to  consumers  within 
this  stata  Bates'  Ann.  St  Ohio  1904,  t 
2780-17. 


WAY. 

See  '-By  Way  or;  "Cartway-;  •'County 
Ways" ;  "Fairway" ;  "Passageway" ; 
•-Private  Way";  -Public  Way"; 
"Right  of  Way";  ••Road";  'Town- 
way";  *rrraveled  Way";  ••Under 
Way." 

A  ••way,"  technically  and  strictly,  is  the 
passage  over  the  lands  of  another.  Postal 
Telegraph  Cable  Co.  t.  Southern  R.  Co.  (U. 
8.)  90  Fed.  30,  32. 

A  way  is  the  right  of  going  over  another 
man's  ground.  Boyd  v.  Hand,  65  Ga.  468» 
470  (citing  2  Chit  Bl.  85). 

"Way,"  in  its  legal  technical  sense^ 
means  nearly  the  same  thing  as  right  of  way, 
or,  in  other  words,  the  right  of  one  person, 
of  several  persons,  or  of  the  community  at 
large  to  pass  over  the  land  of  another.  Chol- 
lar-Potosi  Mln.  Co.  v.  Kennedy,  8  Nev.  861, 
872,  93  Am.  Dec.  409. 

"A  way  is  an  incorporeal  hereditament, 
and  consists  in  the  right  of  passing  over  an- 
other's ground.  It  may  arise  from  grant, 
prescription,  or  necessity,  and  is  either  in 
gross— that  is,  attached  to  the  person  using 
it— -or  appurtenant  or  annexed  to  and  pass- 
ing with  a  conveyance  of  the  estate;  but  it  is 
never  presumed  to  be  in  gross  when  it  can 
be  fairly  construed  to  be  appurtenant  to  the 
land."  Sanxay  t.  Hunger,  42  Ind.  44^  4a 
See,  also,  Chandler  t.  Goodridge,  28  Me.  (10 
Shep.)  78»  82. 

A  way  is  a  hereditament  A  way,  like 
all  Incorporeal  hereditaments,  lies  only  in 
grant  and  not  in  livery.  It  is  a  right,  the 
enjoyment  of  which  requires  no  exclusive 
possession  of  the  locus  in  quo.  Randolph  t. 
Montfort,  16  N.  J.  Law  a  Har.)  226,  227. 

A  ••way,"  is  defined  to  be  a  means  of 
passage  from  some  place  to  some  other  place. 
The  term  does  not  include  a  roadway  which 
leads  to  no  place  or  object  to  which  a  person 
has  an  interest  or  right  to  got.  Dennis  t. 
WUson,  107  Blass.  501.  608. 


A  ••way^*  implies  a  right  of  passage  over 
another's  land;  as  an  ••easement"  it  cannot 
exist  vdthout  a  servient  as  well  as  a  domi- 
nant estate.  Abbott  t.  Jackson,  84  Me.  440, 
457,  24  Atl.  900. 

As  used  in  the  chapter  relating  to  the 
law  of  roads,  the  word  **way"  includes  all 
kinds  of  public  highways.  Bev.  St  Me.  1883, 
p.  260,  c  19,  $  L 

Three  classes  of  ••ways*  exist  in  South 
Carolina:  First  highways,  such  as  the  great 
market  and  cross  roads,  kept  in  repair  by 
public  authority;  second,  '^private  paths,^  as 
they  are  termed  in  our  acts  of  the  Legisla- 
ture, which  are  used  for  public  purposes,  di- 
verging from  or  crossing  the  highways;  and, 
third,  private  ways.  State  v.  Sartor  (S.  C.) 
2  Strob.  60,  65. 

OanaL 

The  term  ••way,'*  as  used  in  Rev.  St  § 
8283,  authorizing  a  railroad,  if  it  be  neces- 
sary to  the  location  of  any  part  of  its  road, 
to  occupy  any  public  road,  street,  alley  ••way" 
or  ground  of  any  kind,  should  be  construed 
as  meaning  something  of  the  same  nature 
and  kind  as  a  road  or  street,  and  not  to  in- 
clude the  public  navigable  canals  of  the 
state,  or  the  banks  thereof.  State  v.  Cln- 
chinati  Cent  By.  <^.,  37  Ohio  St  157,  175. 

Footpatli. 

Paths  marked  out,  graded,  paved,  repair- 
ed, and  kept  clear  of  snow  by  a  town  or  city, 
crossing  common  groimd  used  by  tlie  inhab- 
itants as  a  place  of  public  resort  or  recre- 
ation, and  serving  as  one  means  of  connec- 
tion between  public  streets  with  which  they 
connect  to  posts  such  as  are  usual  at  the  en- 
trance of  walks  designed  for  foot  passengers, 
are  not  "ways  open  and  dedicated  to  the 
public  use"  within  Gen.  St  c.  43,  ft  82,  provid- 
ing that  '•no  way  open  and  dedicated  to  the 
public  use"  which  has  not  become  the  public 
way  shall  be  chargeable  to  a  city  or  town  as 
a  highway  or  townway,  unless  the  same  is 
laid  out  and  established  by  such  city  or  town 
in  the  manner  prescribed  by  statute.  Oliver 
V.  City  of  Worcester,  102  Mass.  489,  495,  8 
Am.  Rep.  485. 

Boad  dlstlngnlslied* 

The  word  •*way"  is  more  generic  than 
the  word  "road,"  referring  to  many  things 
besides  roads.  Kister  v.  Reeser,  98  Pa.  1,  4, 
42  Am.  Rep.  608. 

The  word  •*road"  is  not  synonymous  vdth 
••way."  It  U  true  that  the  term  ••way"  is 
sometimes  used  in  the  same  sense  as  ••road." 
Sometimes  we  call  a  road,  a  street  a  lane, 
etc.,  a  "way,"  though  this  is  perhaps  an  im- 
proper use  of  the  term  "way."  Chollar-Po- 
tosi  Min.  Co.  T.  Kennedy,  8  Nev.  861,  372 
98  Am.  Dec  409. 
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Strictly  qpeaking,  the  words  ''road**  and 
"way"  are  not  synonymoua,  although  In  one 
case  they  have  been  bo  held.  As  a  matter  of 
fact,  however,  the  words  are  often  used  in- 
terchangeably in  general  conyersation.  "A 
way"  is  an  Incorporeal  hereditament  and  im- 
ports ex  y1  termini  the  right  of  passing  over 
the  land  of  another  along  a  particular  line 
or  route,  and  it  may  arise  either  from  grant, 
necessity,  or  prescription.  Washb.  Easem. 
256.  Webster,  as  one  of  the  definitions  of  a 
"road,"  says:  "It  is  the  ground  appropriated 
for  travel,  forming  a  communication."  Bouv- 
ier  defines  a  "road"  as  "a  passage  tlirougn 
the  country  for  the  use  of  the  people."  An- 
derson, in  his  Dictionary,  says:  **A  road  is 
an  open  way  or  public  passage  ground  ap- 
propriated for  travel,  and  generally  it  in- 
cludes highways,  streets,  and  lanes."  As  a 
general  proposition,  the  word  "road"  is  ap- 
plied to  a  highway,  street,  or  lane,  but  the 
term  is  often  applied  to  a  private  way  or  a 
pathway.  The  word  "road"  Includes  in  some 
sort  the  sense  of  "way,"  although  the  latter 
word  is  more  generic,  and  refers  to  many 
things  besides  roads.  The  grant  of  a  way 
over  one's  land,  nothing  appearing  in  the 
grant  to  restrict  it  will  be  understood  to  be 
a  general  way  for  all  purposes.  Newsom  t» 
Newsom  (Tenn.)  66  S.  W.  20,  81. 

Boad  synoiiTiiioiu. 

"Road"  is  a  legal  term,  strictly,  synony- 
mous with  the  term  '•way."  It  is  an  incor- 
poreal hereditament;  a  servitude  imposed 
upon  corporeal  property,  and  not  a  part  of 
it  Wood  V.  Truckee  Turnpike  Co.,  24  Cal. 
474,  487;  City  and  County  of  San  Francisco 
V.  Orote  (Cal.)  47  Pac.  038,  030,  86  U  R.  A. 
602. 

WAT  APPXTBTENAHT. 

See  "Appurtenance — ^Appurtenant** 

WAY  BY  DEDIOATIOH. 

A  ••way  by  dedication"  is  created  by  the 
permission  or  gift  of  the  owner,  and  upon  the 
acceptance  of  such  gift  by  the  public  authori- 
tles  it  becomes  a  way,  and  the  owner  can- 
not withdraw  his  dedication.  Common- 
wealth T.  Coupe,  128  Mass.  68,  66. 

WAY  BY  PBESOBIPTIOH. 

A  "way  by  prescription"  Is  established 
on  evidence  of  user  by  the  public,  adverse 
and  continuous,  for  a  period  of  20  years  or 
more,  Schwerdtle  v.  Placer  County,  41  Pac. 
448,  440,  108  Cal.  680;  from  which  use  arises 
a  presumption  of  a  reservation  or  grant  and 
the  acceptance  thereof,  or  that  it  has  been 
laid  out  by  the  proper  authorities,  of  which 
no  record  exists,  Commonwealth  y.  Coupe, 
128  Mass.  63,  66. 


WAY  EX  VZ  TEBMZHI. 

A  ''way  ex.  yi  terminf*  Imports  a  right 
of  passing  in  a  particular  line.  The  way 
must  be  kept  in  repair  by  the  owner  of  the 
easement  and  not  by  the  owner  of  the  land 
over  which  it  passes.  Jones  v.  Perdval,  22 
Mass.  (6  Pick.)  486,  487,  16  Am.  Dec.  416. 


WAT-OOIKO  OBOP. 

A  way-going  crop  is  the  crop  of  grain 
sown  by  the  tenant  during  the  lease  and 
coming  to  maturity  after  its  expiration. 
Stultz  T.  Dickey  (Pa.)  6  Bin.  285,  287,  6  Am. 
Dec.  411. 

Where  a  tenant  of  agricultural  lands 
sows  in  the  fall  a  crop  of  grain  which  re- 
quires for  its  ripening  a  period  greater  than 
the  unexpired  term  of  his  lease,  the  crop  is 
called  the  "way-going  crop,"  to  which  the 
tenant  has  a  right  in  the  absence  of  express 
agreement  of  the  parties.  Ellison  t.  Dolbey 
(Del.)  40  Atl.  178,  170,  8  PennewiU,  46. 

WAT  OF  HEOESSmr. 

Bee  ••Necessary  Way." 

A  ••right  of  way  from  necessity*  arises 
where  one  person  sells  lands  to  another 
which  are  inclosed  on  all  sides  by  other 
lands.  Here  the  law  imposes  an  obligation 
on  the  seller  to  allow  the  purchaser  a  right 
of  way  over  his  adjacent  land.  TurnbuU  y. 
Rivers  (S.  C.)  8  McCord,  181,  180,  16  Am. 
Dec.  622. 

''Way  of  necessity"  is  a  right  of  way; 
the  privilege  of  going  over  another's  land;  a 
legal  way,  to  use  which  one  has  a  legal  right 
which  may  be  enforced,  and  which  may  not 
be  rightfully  interfered  with.  Cox  v.  Tip- 
ton, 18  Mo.  App.  460,  466. 

A  ••way  of  necessity"  is  one  implied 
where  a  person  sells  anoth^  land  so  sup- 
rounded  by  other  lands  as  to  be  inaccessible 
except  by  passing  over  such  grantor's  land, 
and  can  only  be  raised  out  of  land  granted  or 
reserved  by  the  grantor,  but  not  oat  of  lands 
of  a  strange.  Bllis  v.  Bassett  27  N.  B.  844, 
346,  128  Ind.  118,  26  Am.  8t  R^.  421. 

••A  'way  of  necessity'  is  founded  upon 
an  implied  grant  When  a  person  grants 
land  to  which  there  is  no  right  of  way  ex- 
c^t  over  his  land,  or  retains  land  which  is 
inaccessible  except  over  the  land  which  be 
conveys,  a  right  of  way  is  presmned  to  have 
been  granted  or  reserved.  But  vrithout  a 
unity  of  ownership,  there  will  be  no  way  of 
necessity."  Quimby  v.  Straw,  61  Atl.  666, 
657,  71  N.  H.  160. 

A  ••way  by  necessity"  is  in  fiact  ac- 
quired by  grant  not  by  prescription,  bat  as 
an  incident  to  the  thing  described  and  grant- 
ed.   Voorhees  v.  Burchard,  66  N.  T.  08^  KXL 
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A  **w9Lj  of  necetslty^  arises  'Vbeie  the 
owner  sells  land  to  another  which  is  wholly 
surrounded  by  the  land  of  the  grantor,  or 
partly  by  the  land  of  the  grantor  and  partly 
by  the  land  of  a  stranger."  Trump  ▼.  Mc- 
Donnell, 24  South.  353,  354.  120  Ala.  200; 
Fairchild  y.  Stewart,  89  N.  W.  1075^  117 
Iowa,  734.  In  such  a  case,  if  there  be  no 
other  way  to  the  land,  the  law  presumes 
that  It  was  the  intention  of  the  parties  that 
the  grantee  should  have  access  to  it  over 
the  land  of  the  grantor,  and  he  has  a  way 
across  such  land  in  order  to  make  it  ayail- 
able.  Fairchild  v.  Stewart.  89  N.  W.  1075. 
1076,  117  Iowa,  784. 

The  term  ''way  of  necessity"  Is  used  to 
designate  the  right  which  a  man  who  owns 
land  entirely  surrounded  by  the  land  of  an- 
other has  to  cross  over  the  land  of  the  lat- 
ter in  going  to  and  from  the  land  surround- 
ed thereby.  It  is  a  mere  easement,  and  not 
an  interest  in  land;  and  therefore  a  statute 
enabling  persons  to  secure  such  a  right  of 
way  is  not  in  yiolation  of  the  constitutional 
provision  prohibiting  the  taking  of  property 
without  due  compensation.  Snyder  v.  War- 
ford,  11  Mo.  513,  514,  49  Am.  Dec.  94. 

There  cannot  be  said  to  be  a  way  of 
necessity  where  there  are  other  reasonably 
practical  ways  of  ingress  and  egress.  Trump 
T.  McDonnell,  24  South.  353,  854,  120  Ala. 
200. 

A  "way  of  necessity,"  when  the  nature 
of  it  is  considered,  will  be  found  to  be  noth- 
ing else  but  a  way  by  grant  It  derives  its 
origin  flrom  a  grant,  for  there  seems  to  be  no 
difference  where  a  thing  is  granted  by  ex- 
press words  and  where,  by  operation  of  law, 
it  passes  as  incident  to  the  grant  Thus,  if 
a  man  sells  land  to  another  which  is  wholly 
surrounded  by  his  own  land,  the  purchaser 
is  entitled  to  a  right  of  way  over  the  other's 
ground  to  arrive  at  his  own  land.  The  way  j 
is  a  necessary  incident  to  the  grant,  and 
without  which  the  grant  would  be  useless. 
Banks  v.  McLean  County  School  Directors. 
82  N.  E.  004.  605,  194  HI.  247  (quoting  2  Bl. 
Oomm.  85;  note  8,  Kent  Comm.  420). 

The  right  of  travelers  along  an  obstruct- 
ed highway  to  enter  upon  adjoining  lands, 
whether  Inclosed  or  not  ha  the  pursuit  of 
their  lawful  business,  is  called  a  "way  of 
necessity."  State  v.  Talley  (Del.)  38  Atl. 
181,  183,  9  Houst  417. 

A  way  of  necessity  is  derived  from  the 
law.  and  depends  solely  on  the  situation  and 
boundaries  of  the  land  to  which  it  is  claimed 
to  be  appurtenant  as  these  existed  at  the 
time  of  the  conveyance.  Botsford  v.  Wal- 
lace, 37  Atl.  902,  905.  69  Conn.  263. 

"It  is  said  by  Lord  Mansfield  in  Morris 
T.  Edgington,  8  Taunt  ♦31:  'It  would  not 
be  a  great  stretch  to  call  that  a  necessary 
way  without  which  the  most  convenient  and  j  Am.  St  Rep.  886^ 
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reasonable  mode  of  enjoying  the  pfemlses 
could  not  be  had.'  We  do  not  think  that  this 
is  sustained  to  that  extent  by  the  later  de- 
cisions. In  Lawton  v.  Rivers  (S.  0.)  2  Mc- 
Cord,  445,  18  Am.  Dec.  741,  it  is  remarked: 
*An  Inconvenience  may  be  so  great  as  to 
amount  to  that  kind  of  necessity  which  the 
law  requires.'  In  PettingUl  v.  Porter,  90 
Mass.  (8  Allen)  1,  85  Am.  Dec.  671,  it  is 
held:  'That  there  is  a  way  by  necessity, 
where  another  cannot  be  got  or  made  with- 
out unreasonable  labor  and  expense;  and 
that  in  determining  the  question  the  Jury 
may  consider  the  comparative  value  of  the 
land  and  the  probable  cost  of  such  ways, 
and  that  the  word  **necessary"  cannot  be  lim- 
ited to  absolute  physical  necessity.'  But  yet 
the  way  must  be  necessary,  and  the  facts  of 
each  case  must  determine  whether  it  or  any 
other  easement  thus  claimed  Is  necessary. 
It  must  be  more  than  one  of  mere  conven- 
ience (Screven  v.  Oregorle  [8.  C]  8  Rich. 
Law,  158^  64  Am.  Dec.  747),  or  one  beneflclal 
and  convenient  and  Is  only  commensurate 
with  the  existence  of  the  necessity  upon 
which  the  implied  grant  of  it  is  founded, 
and  ceases  when  the  necessity  for  it  ceases. 
One  owning  a  right  to  minerals  in  land  can 
go  upon  the  lands  to  mine  the  minerals  only 
as  necessary;  but  If  necessary,  he  Is  enti- 
tled to  a  convenient  way.  The  necessity 
which  is  to  govern  is  not  fixed  and  unvary- 
ing. The  right  may  be  exercised  in  a  man- 
ner suitable  to  the  business  to  be  carried 
on.  It  is  not  to  be  confined  to  the  modes  in 
vogue  when  it  was  first  acquired.  The  own- 
er of  the  mine  may  keep  pace  with  the  prog- 
ress of  Invention  and  Ingenuity,  so  far  as  is 
necessary  to  a  profitable  working  of  his  prop- 
erty in  competition  with  rivals.  Ordinarily 
the  mine  owner  cannot  Justify  the  use  of  the 
surface  for  the  lengthened  keeping  of  his 
ore,  the  long-continued  deposit  of  the  rub- 
bish from  the  mine,  or  the  erection  of  build- 
ings for  the  storage  of  materials,  the  hous- 
ing of  animals,  or  the  use  of  artisans."  Mar- 
vin V.  Brewster  Iron  Min.  Co.,  65  N.  Y.  538. 
552,  U  Am.  Rep.  322. 

WAY  BE8EBVED. 

A  "way  reserved,"  as  used  In  a  popular 
sense,  is  strictly  an  easement  newly  created, 
by  way  of  a  grant  from  the  grantee  In  the 
deed,  of  the  estate  to  the  grantor.  Winston 
V.  Johnson,  45  N.  W.  958^  959,  42  Minn.  398 
(citing  Washb.  Easements,  ft  20;  2  Washb. 
Real  Prop.  [5th  Ed.]  465);  Hagerty  v.  Lee, 
54  N.  J.  Law  (25  Vroom)  580,  583,  26  Ati. 
319,  320.  20  L.  R.  A.  631. 


WAYFARER. 

The  term  "wayfarer"  is  used  to  designate 
travelers.  Meacham  v.  Galloway.  52  S.  W. 
859,  861.  102  Tenn.  415,  46  U  &.  A.  319,  78 


WATFARfiB 


7420     WATS,  WORKS,  OB  MACHINSBT 


Peraons  b^onglng  to  th^  army  and  navy 
who  have  no  permanent  residence  they  can 
call  home  are  regarded  as  '^travelers  or  way- 
farers'* when  stopping  at  public  inns  or  ho- 
tels, and  to  make  them  chargeable  as  mere 
boarders  it  must  be  shown  that  an  explicit 
contract  had  been  made  which  derived 
them  of  the  priyileges  and  rights  which  their 
vocation  confers  upon  them  as  passengers  or 
travelers.  Hancock  t.  Rand,  94  N.  Y.  1,  6^ 
46  Am.  Rep.  112. 

WAYULT. 

Waylaying   or   otherwise,   see   *X)ther- 
wise." 

WATS,  WOBK8»  OB  MAOHIHEBT. 

St  1887,  c.  270,  renders  a  master  liable 
for  injuries  to  a  servant  because  of  defects 
in  the  "ways,  works  or  machinery  connected 
with  or  used  in  the  business  of  the  employ- 
er.'* Heldf  that  the  phrase  "ways,  works  or 
machinery  connected  with  or  used  in  the 
business  of  the  employer"  should  not  be  tak- 
«n  literally,  but  understood  to  mean  those 
ways,  works,  and  machinery  which  are  con- 
nected with  or  used  in  the  business  of  the 
employer  by  his  authority  and  subject  to  his 
control;  and  hence  the  statute  does  not  make 
a  railroad  company  liable  for  injuries  sus- 
tained by  an  employ^  from  a  defective  track 
of  another  company  over  which  it  had  no 
control,  but  which  it  sometimes  went  on  to 
get  cars  under  a  license.  Trask  v.  Old  Col- 
ony R.  Oo.,  31  N.  SL  e,  7,  156  Mass.  2d8. 

A  building  for  a  mill,  while  in  process 
of  erection,  is  not  **ways,  works,  or  machin- 
ery*' connected  with  or  used  in  the  business, 
so  as  to  render  the  owner  liable  for  injuries 
to  an  employ^  from  defects  therein  under  a 
statute.  Beique  t.  Hosmer,  48  N.  E.  338,  169 
Mass.  541. 

A  temporary  derrick  at  a  stoneyard, 
-erected  to  move  stones  from  cars  to  where 
stonecutters  could  use  them,  is  a  part  of  the 
"ways,  works  and  machinery"  connected 
with  the  yard,  within  the  meaning  of  St 
1887»  c.  270,  I  1,  authorizing  an  employ^  to 
recover  for  injuries  sustained  by  reason  of 
defects  of  the  ways,  works,  and  machinery 
■of  the  employer.  McMahon  v.  McHale,  54 
N.  B.  854,  855,  174  Mass.  820. 

A  cone  shafting  with  six  pulleys,  and  at- 
tached to  the  ceiling  by  hangers  and  screws, 
used  in  a  manufacturing  establishment,  is 
included  in  the  term  "ways,  works  and  ma- 
chinery," as  used  In  St  1887,  c.  270,  render- 
ing employers  liable  for  injuries  resulting 
from  their  failure  to  see  that  the  "ways, 
works  and  machinery"  were  in  proper  con- 
dition. Gopithome  t.  Hardy,  53  N.  B.  915, 
^16,  173  Mass.  400. 

Code,  t  2590,  declares  that  a  master  shall 
tie  liable  to  a  servant  for  injuries  caused  by 


any  defect  of  the  '*ways,  works,  machinery 
or  plant"  connected  with  or  used  in  the  busi- 
ness of  a  master.  Held,  that  the  term 
"ways,  works,  macliinery  and  plant"  includ- 
ed a  projected  supply  pipe  of  a  water  tank 
located  beside  a  highway,  which  was  negli- 
gently allowed  to  project  so  far  that  it  could 
and  did  hit  a  brakeman,  by  reason  of  which 
he  was  knocked  off  the  train  and  killed. 
Bast  Tennessee,  V.  &  O.  B.  Oo.  v.  Thomp- 
son, 10  South.  280,  281,  94  Ala.  636. 

A  pile  of  lumber  in  a  yard  of  a  lumber 
dealer  is  not  "ways,  works  or  machinery^ 
within  St  1887,  c.  270,  f  1,  authorizing  an 
employe  to  recover  for  injuries  caused  by 
defective  "ways,  works  or  machinery,"  con- 
nected with  or  used  in  the  business  of  the 
employer,  which  the  employer  negligently 
failed  to  remedy.  Campbell  y.  Dearborn,  6S 
N.  E.  1042,  175  Mass.  183. 

Dynamite  or  ezplodevw 

The  death  of  an  employ^  from  the  ex- 
plosion of  a  dynamite  cartridge,  which  re- 
mained undischarged  after  a  blast  in  which 
other  cartridges  had  exploded,  does  not  re- 
sult from  a  defect  in  the  "ways,  works  or 
machinery"  of  an  employer,  within  St  1887. 
c.  270,  §  1,  giving  a  right  of  action  to  the 
widow  or  next  of  kin.  Welch  v.  Grace,  46 
N.  E.  887,  389,  167  Mass.  590. 

An  exploder  used  to  discharge  dynamite 
blasts,  and  composed  of  a  copper  cap  filled 
with  a  high  explosive,  which  is  instantly 
consumed  in  making  the  explosion,  is  not  a 
part  of  the  "ways,  works  or  machinery"  of 
a  quarry,  within  the  Massachusetts  statute 
making  employers  liable  for  injuries  result- 
ing from  defects  in  the  "ways,  works  or 
machinery,"  etc.  Shea  v.  Wellington,  40  N. 
EL  173,  175,  163  Mass.  864. 

Staging  or  seaff old« 

A  temporary  staging  erected  by  a  build- 
ing contractor  on  the  land  of  a  third  person, 
and  used  by  the  masons  in  their  work  on  the 
building,  is  not  a  part  of  the  contractor's 
"ways  or  works,"  within  the  meaning  of  St 
1887,  c.  270,  S  1,  cl.  1,  which  renders  a  mas- 
ter liable  for  injuries  to  a  servant  caused  by 
a  defect  in  the  "ways  or  works"  used  in  his 
business.  Bums  y.  Washburn,  36  N.  E.  199, 
160  Mass.  457. 

A  temporary  staging  built  by  the  em- 
ployes themselves  for  their  use  while  slat- 
ing a  roof  was  not  a  part  of  the  employer's 
"ways,  works  or  machinery,"  a  defect  in 
which,  under  St.  1887,  c  270,  $  1,  cL  1,  makes 
the  employer  liable  for  an  injury  resulting 
to  an  employ^  when  the  defect  is.  owing  to 
,the  employer's  negligence.  Reynolds  v.  Bar- 
nard, 46  N.  B.  703,  704,  168  Mass.  226. 

"Ways,  works  or  machinery,"  within  the 
meaning  of  St.  1887,  c.  270,  making  an  em- 
ployer liable  for  injuries  caused  by  defects 
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in  '*wayfl^  works  or  machinery,'*  does  not  In- 
clude a  Bcaffold,  ao  as  to  render  an  employ- 
er liable  for  the  presence  of  a  stone  thereon. 
GarroU  y.  Willcutt,  89  N.  B.  1016,  163  Mass. 
221. 

A  temporary  staging  made  of  a  ladder 
with  boards  laid  on  It  and  held  up  by  ropes, 
which  is  put  together  by  the  workmen  when 
needed,  does  not  come  within  the  definition 
of  **way8,  works  or  machinery,"  the  defective 
condition  of  which  renders  the  employers 
liable  for  an  injury  resulting  to  the  workmen 
when  due  to  negligence,  under  Laws  1887,  c 
270,  $  1.  Adasken  ▼.  Qllbertt  43  M.  B.  Id9, 
200,  165  Masa  443. 

WE. 

The  word  •Ve,"  as  used  In  a  constable^s 
return,  certifying  the  name  of  a  Juror,  stat- 
ing, •••We'  have  appointed,"  etc,  means  the 
town  of  which  the  constable  was  an  inhab- 
itant   Fellow's  Case,  6  Me.  (5  GreenL)  833, 


In  construing  a  letter  in  which  the 
writer  stated  that  he  had  purchased  certain 
property,  and  that  he  candidly  believes  that 
•Ve  will  be  able  to  realize  from  our  half  of 
it  $15,000.00,"  It  was  said  that  ••the  employ- 
ment of  the  pronoun  •we'  and  the  pronominal 
adjective  •our'  is  referred  to  as  a  recognition 
by  the  writer  that  the  person  addressed  was 
interested  with  him  in  the  property,  counsel 
arguing  that  •these  words,  being  in  the  plural 
form,  could  not  possibly  refer  to  any  but  the 
writer  of  the  letter  and  the  plalntifiP  to  whom 
it  was  written.'  But  the  inference  deduced 
by  counsel  Is  not  by  any  means  necessary  or 
exclusive.  In  the  first  place,  the  assumption 
that  the  writer  would  not  have  used  the 
words  *we'  and  'our'  In  the  connection  in 
which  they  are  employed,  unless  some  one 
was  interested  with  him  in  the  stock  spoken 
of,  has  but  the  barest  probability  to  rest  up- 
on. Although  incorrect,  it  is  not  infrequent- 
ly the  case  that  the  plural  pronoun  is  used 
for  the  first  person  singular,  and  so  with  the 
pronominal  adjective  •our.'*'  Mitchell  v. 
(yNeale,  4  Nev.  504,  617. 

The  words  "we  waive"  (demand  and  no- 
tice on  a  note)  held  equivalent  to  the  words 
••we  severally  waive,"  where  the  contract  of 
each  was  several  upon  his  indorsement 
Farmer  ▼.  Band,  14  Me.  225,  227. 

As  indlTldiud  aet 

The  words  '"we  promise,**  In  the  body  of 
a  note  signed  by  only  one  person,  did  not 
make  it  less  binding  on  such  sole  promisor. 
Whitmore  v.  Nickerson,  125  Mass.  496,  498, 
28  Am.  Bep.  257. 

Th*  word  *Ve,**  In  a  declaration  of 
homestead,  signed  by  a  husband  and  wife, 
which  statea  that  ••we"  do  now  actually  re- 
sida  on  the  land,  and  ••w^'  do  hereby  claim 


the  same  as  a  homestead,  is  to  be  construed 
in  connection  with  Ck)de  Civ.  Proa  S  17,  pro- 
viding that  the  singular  number  includes  the 
plural  and  the  plural  the  singular,  as  the 
personal  declaration  of  each  of  the  parties. 
Simonson  v.  Burr,  54  Pac.  87,  88,  121  Gal. 
582. 

As  Joint  obligation. 

Where  a  contract  signed  by  several  re- 
cites that  the  ''underslgued"  propose  that  if 
the  other  party  to  the  contract  will  do  a 
certain  thing  ••we  will  undertake"  to  do  a 
certain  thing,  the  undertaking  on  the  part  of 
the  signers  is  a  joint  one.  New  Haven  &  N. 
Ga  V.  Hayden,  110  Mass.  861,  864. 

The  words  "we  promise  to  pay"  create  a 
joint  obligation  only.  City  of  New  Orleans 
V.  Ripley,  5  La.  120,  122,  85  Am.  Dec.  175. 

A  promissory  note  written,  "we  promise 
to  pay,"  etc.,  and  simply  signed  by  two  or 
more  mortgagors,  Is  a  Joint  note.  Barnett 
V.  Juday,  38  Ind.  86. 

The  use  of  the  words  **we  bind  our- 
selves and  each  of  us,"  in  a  bond  signed 
by  several  persons,  operates  to  render  the 
bond  a  joint  and  several  obligation.  Carter 
V.  Carter  (Conn.)  2  Day,  442,  2  Am.  Dec.  113. 

The  phrase  ••we  bind  ourselves,"  when 
used  by  persons  acting  as  agents  and  who 
disclose  their  principal,  is  to  be  construed 
as  used  in  a  representative  character  only, 
and  as  not  binding  the  agents  personally. 
Salmon  v.  Serapls  (U.  S.)  37  Fed.  436,  440. 

Where  a  bond  recited  that  A.,  B.,  C,  D., 
B.,  and  F.  were  held  and  bound  in  the  sum 
of  $700  to  be  paid  to  O.  or  his  heirs,  execu 
tors,  or  administrators  or  assigns,  which 
payment  to  be  good  '•we  bind  ourselves, 
our  heirs,  executors  and  administrators  sev- 
erally by  these  presents,"  the  quoted  phrase 
meant  that  the  bond  was  a  several  one,  and 
not  joint  and  several.  Brinkerhoof  ▼.  Dore- 
mus,  10  N.  J.  Law  (5  Halst)  119, 121. 

Personal  or  corporate  liability  implied. 

The  expression,  "We,  the  trustees,"  in  a 
note  signed  by  the  trustees  of  a  corporation, 
did  not  leave  it  doubtful  on  the  face  of  the 
instrument  as  to  who  was  bound,  but  it  was 
equivalent  to  saying,  •'we,  the  corporation." 
The  word  **we"  may  not  improperly  be  used 
to  denote  a  corporation  aggregate.  Newmar- 
ket Sav.  Bank  v.  OUlet,  100  111.  254,  262,  39 
Am.  Hep.  39;  Scanlan  t.  Keith,  102  111.  634, 
645,  40  Am.  Rep.  624. 

The  use  of  the  words  *^  or  we^'*  in  a 
note  as  follows,  ''Sixty  days  after  date,  I  or 
we  promise  to  pay,"  etc.,  and  signed  by  a 
corporation  per  its  ofElcers,  does  not  change 
the  legal  Import  of  the  instrument  so  as  to 
make  it  the  note  of  the  ofQcers.  For,  though 
there  is  no  personal  pronoun  which  Is  prop- 
erly adapted  to  use  by  a  corporation  in  mak- 
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ing  a  note,  the  word  ''we"  Is  frequently  need 
by  a  corporation.  Williams  v.  Harris,  M  N. 
V.  988»  090,  186  111.  SOL 

"We^"  as  used  In  a  letter  written  by  an 
agent  of  a  corporation  In  which  he  refers 
to  a  proposed  business  transaction,  and 
states  that  "we  have  Just  been  able  to  is- 
sue the  stock,  and  that  we  will  change  its 
form  if  necessary,"  etc.,  will  be  understood 
to  mean  the  company.  Anthony  v.  Ameri- 
can Glucose  Co..  41  N.  B.  23,  25,  146  N.  T. 
407. 


WEAK. 

••The  words  •strong*  and  "weak'  are  rela- 
Uve  terms^  both  having  reference  to  the 
medium  of  the  class  to  which  they  are  ap- 
pliedf  one  being  aboye,  and  the  other  below 
it"  People  ▼.  Orilley  (N.  Y.)  20  Barb.  246, 
24a 

WEAKKB88. 

In  an  instruction  in  an  action  to  recover 
damages  for  negligence  in  the  construction 
of  a  retaining  wall  and  roadway  above  the 
plaintiff,  whereby  his  fruit  trees  were  Injur- 
ed and  his  land  covered  with  a  large  amount 
of  rock  and  other  debris  by  the  sliding  down 
of  the  same,  that  it  would  be  an  excuse  for 
the   defendant,   in  the   construction   of  its 
works,  if  it  so  constructed  them  as  that  no  ' 
'•weakness  or  defects"  therein   contributed  | 
with  the  act  of  God  to  produce  the  result 
complained  of,  the  words  ••weakness  or  de- 
fects" do  not  mean  any  weakness  or  defect, 
however  slight  or  fanciful  or  speculative,  or 
which  have  in  the  least  degree  caused  the 
injury,  but  means  weakness  or  defects  there- ; 
in  from  negligence  or  a  want  of  ordinary  j 
care  on  the  part  ot  the  defendant  in  the  con-  [ 
struction  of  the  wall,  and  It  does  not  mean  | 
or  include  weakness  or  defects  In  the  wall  i 
which  might  arise  or  exist  while  ordinary 
care  and  diligence  had  been  observed.    Hui^i- 
mell  V.  Seventh  St  TeiTace  Co.,  26  Pac.  277, 
279,  20  Or.  401, 


Of 

"Weakness  of  mind  is  the  opposite  of 
strength  of  mind;  it  is  not  the  opposite  of 
unsoundness.  Thus,  a  weak  mind  may  be  a 
sound  mind."  In  re  Black's  Bstate  (Gal.)  1 
Myr.  Prob.  24,  27. 

WEALTH. 

The  word  "wealth,"  as  used  in  Code,  $ 
4587,  providing  that  any  person  who  by 
falsely  representing  his  ••wealth"  obtains  a 
credit  shall  be  deemed  guilty  of  swindling, 
does  not  Import  a  great  fortune  or  vast  pos- 
sessions, as  is  frequently  implied  from  Its 
'Ordinary  use,  but  Its  real  meaning  is  the 
possession  or  ownership  of  such  means  or 


property  as  would  reasonably  entitle  one  to 
expect  and  receive  the  credit  he  seeks  to  oth 
tain.  Indeed,  thia  word  la  at  last  a  mart 
relative  tenn.  Among  mllUonairea  a  man 
worth  $100,000  is  poor  indeed,  while  in  some 
localities  a  man  worth  $5,000  over  and  above 
all  his  liabilities  would  be  considered  a  very 
wealthy  citizen.  Branham  ▼•  State,  96  Ga. 
307,  22  8.  B.  967. 

WEAPON. 

See  ••Concealed  WeapoQ«";  •tSmel  Weap- 
on"; "Dangerous  Weapon";  ••Deadly 
Weapon";  ••Lethal  Weapon";  ••Offen- 
sive Weapon";  ••Sharp  Dangerous 
Weapon." 

Carrying  concealed  weapons,  see  "Car- 
ry." 

Weapon  likely  to  produce  death,  see 
••Likely." 

**A  'weapon*  la  an  Instrument  of  of- 
fensive or  defensive  combat;  something  to 
light  with."  Harris  v.  Cameron,  51  N.  W. 
487,  438,  81  Wis.  289,  29  Am.  St  Rep.  891. 

Webster  defines  a  •*weai>on"  as  **an  in- 
strument of  offensive  or  defensive  combat; 
anything  used  or  designed  to  be  used  In  de- 
stroying, defeating,  or  injuring  an  enemy, 
as  a  gmi  or  sword."  The  term  ••weapon" 
itself  indicates  that  it  is  for  the  offense  or 
defense  of  a  person,  and  that  It  cannot  be 
extended  to  include  mere  ordinary  instru- 
ments not  used  for  any  such  purpose.  State 
V.  Page,  91  N.  W.  813,  814,  15  S.  D.  618. 

Air  gnu* 

An  air  gun  is  not  a  gun  or  weapon  In 
the  ordinary  signification  of  the  words,  but 
is  Initiative  only  of  a  real  gun.  to  give  It 
dignity  to  a  boy  to  play  soldier  with.  Har- 
ris V.  Cameron,  51  N.  W.  437,  438,  81  Wis. 
239.  29  Am.  St  Rep.  891  (citing  Webat 
Diet). 


An  az  is  a  mechanical  tool  rather  than 
a  weapon  to  be  used  in  combat  and  the 
mere  fact  that  one  of  fhree  men  carries  an 
ax  to  a  sawmill  which  they  enter  cannot  be 
supposed  to  excite  terror.  Pike  y.  Witt  104 
Mass.  595,  697. 

Cord. 

A  weapon  la  anything  oaed  or  intended 
to  be  used  in  destroying  or  annoying  the 
enemy.  A  cord  Is  often  used  as  an  instru- 
ment by  robbers  to  kill  or  disable  their  vic- 
tims, and  when  so  used  Is  properly  called 
a  ♦•weapon."  State  v.  Calhoun,  84  N.  W. 
194,  196^  72  Iowa,  482,  2  Am.  St  Rep^  252. 

Knife. 

A  knife  Is  a  weapon  likely  to  produce 
grievous  bodily  harm,  within  the  meaning  ol 
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the  statute  aothorli^iig  an  Indictment  for 
an  assault  therewith.  State  t.  Henn,  40  N. 
W.  57%  578,  89  Minn.  478. 

A  poclcetknife  ^is  a  means  that  conld 
be  used  as  an  offense  or  defense,  and  hence 
is  a  "weapon."  State  v.  McCann,  72  Pac 
187,  139,  43  Or.  156. 

PistoL 

The  term  "weapon,*'  In  a  statute  pro- 
hibiting the  carrying  of  concealed  weapons 
or  firearms.  Includes  a  pistol  which  Is  de- 
fectlye,  but  which  may  be  discharged  while 
holding  it  in  the  hand  by  striking  the  ham- 
mer with  a  knife  or  other  small  instrument. 
Bedus  T.  State,  2  South.  713,  82  Ala.  53. 

A  person  who  carries  concealed  about 
his  person  all  the  pieces  of  a  pistol,  which 
could  be  readily  put  together  so  as  to  make 
an  effective  weapon,  though,  at  the  time 
he  carried  them  concealed,  the  pieces  were 
separate  and  incapable  of  use  as  a  firearm 
until  put  together,  is  guilty  of  carrying  con- 
cealed weapons.  Hutchinson  t.  State,  82 
Ala.  3,  4,  84  Am.  Rep.  1. 

''Weapons,"  within  the  meaning  of  the 
statute  prohibiting  the  carrying  of  concealed 
weapons,  includes  a  broken  and  insufficient 
pistol,  even  though  it  be  carried  for  the 
purpose  and  Intent  of  having  it  repaired. 
Orawford  v.  State,  21  S.  B.  992,  94  Ga.  772. 

A  pistol  is  carried  as  a  "weapon**  when 
it  is  carried  for  the  purpose  of  having  it  con- 
venient for  use  in  fight.  Lemmons  v.  State, 
20  a  W.  404,  405,  56  Ark.  559. 

Qantt's  Dig.  §  1517,  making  it  a  misde- 
meanor to  wear  any  pistol  "concealed**  as  a 
weapon,  requires  that  in  order  to  constitute 
the  offense  the  Implement  must  be  carried 
about  the  person  to  be  always  accessible  for 
use  in  fight,  and  so  bidden  from  general  view 
as  to  put  others  off  their  guard.  If  a  pistol 
is  not  loaded  or  is  unfit  for  use,  such  fact 
would  rebut  the  presumption  that  It  was 
carried  as  a  weapon;  but  if  it  is  worn  con- 
cealed, it  may  be  presumed  that  it  was 
loaded  and  worn  as  a  weapon.  Garr  T. 
State^  34  Ark.  448,  36  Am.  Rep.  15. 

Rasor. 

A  razor  Is  an  Instrument  or  implement 
pertaining  to  the  toilet  or  shop.  It  has  a 
well-known  and  specified  use  to  which  it  is 
ordinarily  applied.  It  is  not  known,  nor 
usually  sold  in  the  market,  as  a  weapon. 
State  V.  Nelson,  38  La.  Ann.  942,  946,  58  Am. 
Rep.  202. 

''A  rasor  is  an  article  of  common  do- 
mestic use,  and  wlille  no  one  could  be  held 
guilty  of  the  offense  of  carrying  a  dangerous 
and  deadly  weapon  concealed  about  his  per- 
son simply  because  he  so  carried  a  razor, 
yet,  if  surrounding  circumstances  would  tend 
to  show  that  he  carried  it  as  a  weapon  of 


I  defense,  he  might  become  liable  to  the 
I  charge,  because  a  razor  when  thus  used  Is 
I  notoriously  a  weapon  dangerous  to  life.** 
:  State  v.  LatkiD,  24  Mo.  App.  410,  412. 


WEAPOH  OF  8EI.F-DEFEH8B. 


I  The  term  "weapons  of  self-defense,** 
j  which  under  certain  conditions  may  be  car- 
{  rled  for  the  purpose  of  self-defense,  does  not 
I  Include  brass  knuckles,  which  are  usually  an 
\  Instrument  of  the  assassin,  and  the  index  of 
I  a  murderous  heart.  Bell  v.  State,  8  South. 
!  183,  80  Ala.  6L 
j 

iwEAR. 

j  Under  Gantt's  Dig.  $  1517,  making  it  a 
misdemeanor  to  "wear**  any  pistol  concealed 
as  a  weapon,  the  pistol,  in  order  to  be  worn, 

j  must  be  placed  about  the  person,  and  caiv 
rled  around  In  some  way  to  be  at  all  times 

I  accessible.  If  it  Ui  merely,  and  in  good 
faith,  being  transported  to  be  repaired  or 
given  to  another,  or  for  purposes  of  trade 
or  any  other  object,  save  to  be  used  in  a 
fight,  it  cannot  be  said  to  be  worn.  Oarr  v. 
State,  34  Ark.  448,  450,  86  Am.  Rep.  15. 

Of  tlie  oreek. 

A  deed  conveying  land  described  as  con- 
taining a  certain  number  of  acres,  less  the 
"wear  of  the  creek,**  means  the  gradual  and 
Imperceptible  changes  In  the  banks  of  the 
creek  by  which  the  soil  is  taken  from  one 
side  of  the  stream  and  deposited  on  the  oth- 
er, and  does  not  include  a  sudden  and  vio- 
lent change  in  the  course  of  the  stream  by 
fioods  whereby  a  considerable  portion  of  the 
land  is  severed  from  the  main  body.  Hen- 
nlng  V.  Bennett,  18  N.  Y.  Supp.  645,  646,  63 
Hun,  592. 

WEAB  AND  TEAR. 

s 

See  "Natural  Wear  and  Tear^;  •^Or- 
dinary  Wear  and  Tear";  "Reasonable 
Wear  and  Tear." 

WEAB  OUT. 

A  threat  by  deceased  that  he  Intended 
to  "wear  out*'  the  defendant  was  not  a 
threat  against  his  life.  Dow  v.  State,  20  8 
W.  588,  81  Tex.  Or.  R.  278. 

WEARING  APPAREI- 

See  "Necessary  Wearing  Apparel.** 

"Wearing  apparel*'  usually  means  cloth- 
ing and  garments  protecting  the  person  from 
exposure.  Neasham  v.  McNalr,  72  N.  W. 
773,  774,  103  Iowa,  695,  38  L.  R.  A.  847,  64 
Am.  St.  Rep.  202;  Towns  v.  Pratt,  33  N.  H. 
345,  346,  349,  66  Am.  Dec.  726. 

The  ordinary  meaning  of  "wearing  ap- 
parel"   is.  vesture,    garments,    dress;     that 
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wlilch  iB  worn  by  or  appropriated  to  tbe  per^  i 
son.    Gooch  y.  Gooch,  88  Me.  535;  McClung 
T.  Stewart,  8  Pac.  447»  12  Or.  431,  68  Aol 
Bep.  374. 

The  words  ^'wearing  apparel/'  as  used 
In  statutes   exempting   from    execution   all ! 
wearing  apparel  of  the  debtor  and  his  f  am- ' 
lly,  "are  to  be  construed  according  to  the  I 
common   and  approved   usage  of   the   Ian-  j 
guage,  as  referring  to  garments  or  clothing, 
generally  designed  for  wear  of  the  debtor 
and  his  family."    Rothschild  ▼.  Boelter,  18 
Minn.  861,  862  (GU.  881,  832). 

"Wearing  apparel,"  as  used  In  Rey.  St. 
(  2505,  exempting  from  duty  '^wearing  ap- 
parel" In  actual  use,  means  such  apparel 
owned  by  the  passenger  as  Is  in  a  condition 
to  be  worn  at  once  without  further  manu- 
facture, brought  with  him  as  a  passenger, 
and  intended  for  the  use  of  lUmself  or  fam- 
ily who  accompanied  him  as  passengers; 
not  for  sale  or  purchase,  or  imported  for 
other  persons,  or  to  be  given  away;  suitable 
for  the  season  of  the  year  which  was  Im- 
mediately approaching;  not  exceeding  in  j 
quantity  or  value  what  the  passenger  was  I 
in  the  habit  of  ordinarily  providing  for  him 
self  and  his  family,  even  though  the  arti< 
cles  have  not  been  actually  worn.  Astor  v 
Merrltt  4  Sup.  Ct  413.  415,  111  U.  S.  202, 
26  L.  Ed.  401. 

As  used  in  a  will  in  which  the  testator 
gave  all  his  ''goods,  wearing  apparel,*'  of 
what  nature  and  kind  soever,  the  words 
''wearing  apparel"  are  not  to  be  confined 
to  wearing  apparel  only,  but  the  expression 
was  to  be  construed  the  same  as  goods 
"and"  wearing  apparel,  and  therefore  the 
expression  meant  wearing  apparel,  orna- 
ments of  the  person,  household  goods,  and 
furniture,  but  no  other  part  of  the  personal 
estate.    Grlckton  y.  Symes,  8  Atk.  61«  62. 

Though  an  article  may  unquestionably 
be  a  part  of  the  wearing  apparel  of  a  man 
or  woman  which  may  be  regarded  as  orna- 
mental, or  as  serving  some  use  in  addition 
to  that  of  ordinary  vesture  or  clothing,  yet 
if  the  chief  and  distinguishing  characteristic 
of  the  article  be  to  serve  as  an  ornament  or 
as  a  mechanism,  or  any  other  purpose  than 
that  of  clothing  or  part  of  the  clothing  for 
the  body  or  some  portion  of  the  body.  It  can 
hardly  be  regarded  as  coming  within  the  | 
meaning  of  wearing  apparel  in  the  plain  or 
ordinary  and  usual  sense.  In  Gooch  v. 
Gooch,  83  Me.  585,  the  court  said  that  the 
ordinary  meaning  of  wearing  apparel  is 
vesture,  garments,  dress;  that  which  is  worn 
by  or  appropriate  to  the  person.  In  Saw- 
yer's Heirs  v.  Sawyer,  28  Vt  249,  under  a 
statute  providing  that  a  widow  should  be 
allowed  the  wearing  apparel  of  her  husband, 
the  Legislature  was  construed  to  Intend  that 
the  term  should  be  used  in  the  more  re- 
stricted sense,  and  b«  confined  to  its  popu- 


lar meaning  and  indode  only  such  articles 
as  could  be  properly  termed  the  "clothing^ 
of  the  husband,  in  contradistinction  to  his 
ornaments;  and  the  court  held  tliat  tbe 
watch  or  watch  key  or  watch  chain  and 
seals  and  the  finger  ring  and  sword  and 
sword  belt  were  not  parts  of  the  wearing 
apparel  of  the  deceased  husband,  but  tliat 
his  epaulets  and  his  scarf  pin  were  to  be  so 
considered.  Cofllnberry  v.  Madden,  66  N. 
B.  64.  65»  80  Ind.  App.  860.  96  Anu  St  Rep. 
849. 

Bass. 

Bags  used  to  hold  vegetables  and  to 
take  them  to  market  are  not  exempt  from 
execution  as  articles  of  wearing  apparel, 
notwithstanding  the  fact  that,  when  seized, 
the  owner  was  taking  tbe  vegetables  therein 
to  market  to  exchange  them  for  articles  of 
necessity  for  his  family.  Shaw  ▼•  Davis,  6ft 
Barb.  889,  400. 

Olotli. 

A  statute  exempting  from  attachment 
the  debtor's  necessary  "wearing  appar^" 
should  be  construed  to  include  cloth  for  a 
coat,  which  had  been  cut  out  but  not  made 
up.  "Apparel"  means  dress,  clothing,  vest- 
ments, garments,  but  is  not  restricted  only 
to  those  which  are  in  a  fit  state  to  be  worn 
or  used  as  such.  Cloth  which  has  assumed 
the  form  and  shape  to  fit  it  to  the  body  of 
a  particular  person  may  be  regarded  as  a 
vestment  or  apparel,  although  not  in  a  con- 
dition at  that  time  to  be  worn.  Ordway  v. 
Wilbur,  16  Me.  (4  Shep.)  268,  264^  83  Am. 
Dec.  668. 

Rev.  St  c  97.  I  22,  exempting  from 
execution  the  "wearing  apparel"  of  a  debtor, 
is  to  be  literally  construed,  and  means  not 
only  apparel  actually  in  the  form  of  cloth- 
ing, but  extends  to  cloth  and  trimmings 
which  have  been  put  into  the  hands  of  a 
tailor  to  be  made  into  clothes.  Richardson 
V.  Buswell,  51  Mass.  (10  Mete.)  606,  607, 
43  Am.  Dec.  450. 

"Wearing  apparel,"  as  used  in  Act  Oong. 
July  80,  1846,  subjecting  wearing  apparel  to 
a  duty,  was  used  for  the  purpose  of  de- 
scribing a  class  of  articles,  "not  as  known 
In  trade  or  commerce  by  any  particular  ap- 
pellation, but  by  the  actual  use  for  which 
they  were  designed  and  to  which  they  were 
adapted,  taken  in  connection  with  the  fact 
that  they  were  to  be  made  up  or  manufac- 
tured wholly  or  In  part  by  the  tailor,  semp- 
stress, or  manufacturer."  Malllard  v.  Law- 
rence (U.  S.)  16  Fed.  Gas.  600^  60L 

Oottoik 

Under  a  statute  providing  that  no  waiv- 
er of  exemptions  can  be  effectual  to  render 
wearing  apparel,  household  and  kitchen  tar- 
niture^  and  provisions  subject  to  execotioD,. 
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it  l8  beld  that  cotton  belongs  to  none  of 
these  classes,  though  produced  by  labor  per- 
formed under,  sustenance  afforded   by   ex- 
empt proTlsion,  and  that  it  does  not  take  the  | 
place  of  the  proTlslons  consumed  in  its  pro- ; 
dnction,  and  is  not  exempt    Butler  y.  Shi- 1 
yer,  4  &  B.  115,  79  Ga.  172.  | 

Goods  for  sale*  i 

A  fire  policy  on  the  stock  of  a  grocer, 
wearing  apparel,  and  household  furniture 
does  not  cover  linen  sheets,  etc.,  not  laid  in 
for  the  use  of  the  family,  but  smuggled 
into  the  country  for  clandestine  sale.  Clary 
y.  Protection  Ins.  Ck).  (Ohio)  Wright,  227,  229, 

The  term  ''wearing  apparel  and  cloth- 1 
fng,**  in  a  statute  exempting  such  property ; 
of  a  debtor  and  his  family  from  execution,  | 
means  the  wearing  apparel  and  clothing  worn  : 
and  used  or  to  be  used  by  the  debtor  and  I 
his  family,  and  does  not  include  clothing ' 
purchased  by  a  Urm  of  which  the  debtor  is 
a  member,  and  held  by  said  firm  for  sale.  | 
In  re  Lenti  (U.  8.)  97  Fed.  486,  487.  i 


Hats. 

''Wearing  apparel,"  as  used  In  Tariff 
Act  Oct  1,  1890,  Includes  wool-knit  hats 
inyolced  as  "red  fes  caps."  Wanamaker  y. 
Cooper  (U.  8.)  69  Fed.  465,  466. 

Jewelry,  iratoby  eto* 

As  ordinarily  used,  the  term  'bearing 
apparel"  is  hardly  comprehensiye  enough  to 
include  jewelry.  Neyertheless  jewelry  may 
fairly  be  called  apparel,  and  it  is  worn  on 
the  person.  If  one  chooses  to  classify  jew- 
elry as  one  yariety  of  wearing  apparel,  it 
cannot  be  held  that  he  is  nmking  an  improper 
and  indefensible  use  of  the  English  lan- 
guage. One  Pearl  Chain  y.  United  States 
CD.  S.)  123  Fed.  871,  377,  378,  59  O.  0.  A. 
499. 

The  "wearing  apparel"  of  deceased  and 
of  his  wife,  which  byComp.  St  c.  50,  S 
1,  goes  to  the  wife,  includes  all  the  articles 
of  apparel  and  ornament  of  the  wife;  most. 
If  not  all,  of  jthose  things  which  at  the  com- 
mon law  go  to  make  up  her  paraphernalia. 
It  includes  a  bosom  pin,  but  excludes  a 
watch  and  its  chain,  key  and  seals,  or  finger 
ring.  The  word  also  includes  his  epaulets, 
but  does  not  include  the  sword  and  sword 
belt  of  an  ofl3cer  of  the  United  States  nayy. 
Sawyer  y.  Sawyer,  28  Vt  249,  254. 

"Wearing  apparel,"  as  understood  in  Its 
ordinary  signification,  means  clothing,  gar- 
ments worn  to  protect  the  person  from  ex- 
posure, and  not  articles  used  for  ornament 
merely.  In  its  original  signification  the  word 
'*apparer  may  haye  a  more  extensiye  mean- 
ing, including  not  merely  a  yesture  or  habili- 
ment for  coyering  the  person,  but  all  orna- 
ments and  decorations  worn  with  the  yes- 
tare.    In  an  exemption,  therefore^  onder  a 


statute  exempting  wearing  apparel  neces- 
sary for  the  debtor  and  his  family,  the  word 
"necessary*'  is  not  to  be  understood  in  its 
most  rigid  sense,  implying  something  indis- 
pensable, but  is  equivalent  to  "convenient 
and  comfortable."  It  does  not  include  a 
breastpin.  Towns  y.  Pratt,  83  N.  H.  346, 
349.  66  Am.  Dec.  726. 

As  used  in  exemption  laws,  "wearing  ap- 
parel" has  its  popular  sense,  and  includes 
all  the  articles  of  dress  generally  worn  by 
persons  in  the  calling  and  condition  of  life 
and  in  the  locality  of  the  residence  of  the 
person  claiming  the  exemption.  It  includes 
whatever  is  necessary  to  a  decent  appear- 
ance and  to  protection  against  exposure  to 
the  changes  of  weather,  and  also  what  is 
reasonably  proper  and  customary  in  the  way 
of  ornament  Sellers  v.  Bell  (U.  S.)  94  Fed. 
801,  811,  86  C.  C.  A.  502. 

Within  the  exemption  of  the  United 
States  bankruptcy  act,  "wearing  apparel" 
does  not  include  articles  of  jewelry  belonging 
to  the  bankrupt  In  re  Kasson  (U.  S.)  14 
Fed.  Cas.  138. 


I  f  Apparel,"  as  used  in  Oode  Or.  e.  297, 
•  subd.  1,  8  2,  exempting  necessary  wearing 
apparel,  means  the  vesture  and  necessary 
garments,  and  does  not  relate  to  articles 
which  may  be  worn  for  convenience  and 
ornament  Stewart  v.  McGlung,  8  Fac.  447, 
12  Or.  431,  53  Am.  Rep.  374. 

A  watch  which  the  testator  has  been  in 
,  the  habit  of  carrying  with  his  person  does 
I  not  pass  by  a  bequest  of  his  "wearing  ap- 
parel." Ornaments  may  be  so  connected  and 
used  with  the  wearing  apparel  as  to  belong 
to  it  There  are  implements,  such  as  pencils 
and  penknives,  carried  about  the  person  but 
not  connected  with  the  wearing  apparel. 
These  are  not  to  be  considered  as  clothing. 
A  watch  may  not  properly  be  called  an  im> 
plement,  for  it  is  used  merely  to  look  at 
Neither  is  it  used  as  clothing  or  vesture. 
In  its  use  it  more  nearly  resembles  the  pen- 
cil or  penknife.  Gooch  y.  Gooch,  33  Me. 
535. 

"Wearing  apparel"  Includes  a  gold  watch, 
and  when  not  carried  about  the  person,  but 
In  a  trunk  while  traveling,  is  an  article  of 
baggage.  McCormick  v.  Hudson  River  R. 
Co.  (N.  Y.)  4  E.  D.  Smith,  181,  182. 

"Wearing  apparel,"  as  used  in  a  statute 
exempting  from  sale  the  wearing  apparel  of 
an  insolvent  debtor,  should  not  be  construed 
to  allow  him  to  have  as  many  as  two 
watches  exempt  from  sale,  It  being  doubtful 
whether  he  is  entitled  to  have  even  one. 
Smith  y.  Rogers,  16  Ga.  479,  480. 

"Wearing  apparel"  usually  means  cloth- 
ing and  garments  protecting  the  person  from 
exposure,  and  not  articles  of  ornament  mere- 
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I7.  Originally  It  Included  not  only  the  Tee- 
tare,  but  all  tlie  ornaments  and  decorations 
worn  with  it,  and  would  include  a  diamond 
Bbirt  etud,  wbere  tbe  purchaser  was  a  par- 
ton  of  large  fortune  and  luxurious  habits. 
Neasham  v.  McNair,  72  N.  W.  773,  774,  103 
Iowa,  385,  88  L.  B.  A.  847,  34  Am.  St  Rep. 
202. 

In  the  case  of  In  re  Steele,  I'^ed.  Oas.  No. 
13,843,  it  was  said  that  the  definition  of  the 
word  "apparel"  as  given  by  lexicographers  is 
not  confined  to  clothing,  and  that  the  idea 
of  ornamentation  seems  to  be  a  rather  prom- 
inent element  in  the  word,  and  that  it  is  not 
Improper  to  say  that  a  man  '^wears'*  a  watch 
and  "wears"  a  cane.  As  used  in  Rev.  St 
Tex.  art.  2397,  exempting  from  execution  all 
"wearing  apparel"  of  the  debtor,  it  includes 
a  diamond  stud  worth  $250,  habitually  worn 
by  the  debtor,  during  several  years  past,  in 
ttie  front  of  his  shirt,  and  for  the  purpose 
of  fastening  the  shhrt  together.  In  re  Smith 
(U.  8.)  96  Fed.  832,  834,  835. 

"Wearing  apparel"  is  not  confined  in  its 
meaning  to  clothing,  but  includes  tbe  idea 
of  ornamentation  as  well.  A  watch  and 
chain  have  been  adjudged  such.  Brown  v. 
Bdmonds,  36  N.  W.  310,  8  S.  D.  271,  69  Am. 
St  Rep.  762. 

IiAoe  aprons. 

Lace  aprons  are  dutiable  as  "articles  of 
wearing  apparel"  under  Tariff  Act  Oct.  1, 
1890,  c.  1244,  par.  349,  26  Stat  592,  and  not 
as  "articles  made  wholly  or  in  part  of  lace" 
under  paragraph  373.  In  re  Boyd  (U.  S.)  65 
Fed.  599,  6  0.  0.  A.  223. 

Orerooat. 

"Wearing  apparel"  exempt  from  attach- 
ment must  be  that  necessary  to  meet  the 
varying  changes  of  the  climate  and  the  cus- 
tomary habits  and  ordinary  necessities  of  the 
mass  of  the  people,  and  the  clothing  suitable 
for  days  of  labor  might  not  be  such  as  the 
common  sentiment  of  the  community  would 
deem  necessary  for  use  on  days  set  apart  for 
religious  worship.  An  outside  or  great  coat 
at  all  seasons  of  the  year,  and,  in  addition 
to  every  day  decent  wearing  apparel,  a  full 
suit  suitable  to  wear  abroad  or  to  meeting, 
is  included.  Peverly  ▼.  Sayles,  10  N.  H.  356, 
357. 

SlkAwls. 

"Wearing  apparel,"  as  used  In  TarlflC 
Act  1846,  imposing  a  duty  on  wearing  ap- 
parel of  every  description,  must  be  con- 
strued in  the  popular  and  received  import  of 
the  words,  and  includes  shawls,  whether 
worsted  and  cotton  shawls,  silk  and  worsted 
shawls,  barage  shawls,  merino  shawls,  silk 
shawls,  and  mousseline  de  laine  shawls. 
Maillard  v.  Lawrence,  67  U.  S.  (16  How.)  251, 
260,  14  L.  Bd.  925. 


Shoes. 

Shoes  are  not  Included  In  the  term 
"wearing  apparel  of  every  description,"  in 
the  tarlfiP  act  for  in  reading  it  with  the  con- 
text which  is  wearing  apparel  made  up  or 
manufactured  wholly  or  in  part  by  a  tailor, 
seamstress,  or  manufacturer,  the  phrase 
should  be  construed  to  refer  only  to  the 
woiiL  of  manufacturers  of  clothes  similar  to 
tailors  or  seamstresses;  and  hence,  as  a  shoe- 
maker is  not  in  any  respect  similar  to  a 
tailor  or  seamstress,  shoes  were  not  to  be 
included.  Swayne  v.  Hager  (U.  S.)  87  Fed. 
780,  782. 

Uaderolothlag'* 

In  tarilt  legislation  "wearing  apparel** 
means  not  merely  outer  clothing  as  indicated 
by  the  definitions  of  some  dictionaries,  but 
means  all  articles  usually  worn,  dress  in 
general,  and  includes  underclothing.  Arnold 
Constable  &  Go.  v.  United  States,  13  Sap.  Ct 
406,  407,  147  U.  S.  494,  37  L.  Bd.  253. 

VeUs. 

"Wearing  apparel,**  as  used  In  Tariff  Act 
Oct  1,  1890,  c.  1244,  par.  413,  26  Stat  598, 
relating  to  the  duties  on  "wearing  apparel,'* 
Includes  silk  veils  or  veilings  in  the  piece, 
with  t)orders  upon  them,  and  a  distinctly 
marked  line  between  the  borders  designat- 
ing where  they  are  to  be  cut  oft.  Oppen- 
heimer  v.  United  States  (U.  S.)  61  Fed.  283, 
284;  Id.  (U.  S.)  66  Fed.  52,  53.  See,  also.  In 
re  Splelman  (U.  S.)  66  Fed.  724.  725. 

WEATHER. 

See  "Bad  Weather.** 

WBATHEB  WOBXINO  DAYS. 

"Weather  working  days,"  as  used  in  a 
charter  party  which  provides  that  18  ''weath- 
er working  days"  should  be  allowed  shippers 
in  which  to  deliver  cargo  alongside  of  the 
vessel,  means  days  when  the  weather  will 
reasonably  permit  the  carrying  on  of  the 
work  contemplated.  The  India  (U.  &)  49 
Fed.  76,  78,  1  0.  0.  A.  174. 


WEB  PRESS. 

A  "web-perfecting  press"  is  a  press  which 

feeds  itself  with  a  long,  continuous  roll  of 

I  paper,  perfects  or  prints  such  paper  on  both 


sides  by  passing  it  between  two  sets  of  form 
I  and  impression  cylinders,  and,  by  transverse 
I  cuts,    severs    the   web    into    sheets.     In  a 
:  multi-roll  web-perfectlng  press  two  or  more 
;  such  webs  are  fed  into  its  separate  adjoining 
printing  mechanisms,  and  are  simultaneously 
perfected.    The    separate    webs    are    then 
brought  into  conjoint  register,   and  there- 
after  transversely    cut   into   sheets.     Goas 
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Prlntlng-Preas  Co.  v.  Scott  (U.  S,)  108  Fed. 
263,  254,  47  G.  0.  A.  802. 

A  printing  press  is  said  to  be  a  '*web 
press"  when  it  receives  and  prints  npon  a 
continnous  web  or  roll  of  paper  as  it  is  un- 
wound, and  not  upon  cut  sheets.  Duplex 
Printing-Press  Oo.  v.  Campbell  Printing-Press 
ft  M.  Oo.  (U.  8.)  60  Fed.  2&0,  258,  16  a  O.  A. 
S20. 

WEEK. 
As  seTeii  days  norely. 

"Week,"  as  often  used,  refers  to  a  peri- 
od of  seven  days  ending  Saturday  night  at 
12  o'clock;  but  there  are  many  exertions  to 
such  a  meaning.  When  a  person  declares  his 
Intention  to  perform  some  act  within  one 
week,  he  means  within  a  period  of  seven 
days.  When  we  speak  of  things  that  trans- 
pire within  a  week,  we  mean  within  seven 
days.    Bvans  v.  Job,  8  Nev.  322,  324. 

''Week"  is  defined  to  be  a  period  of 
seven  consecutive  days,  so  that  where  an 
ordinance  was  published  for  fourteen  consec- 
utive days  it  complied  with  a  statute  provid- 
ing that  it  shall  be  published  for  at  least 
two  weeks.  B.  M.  Derby  ft  Co.  ▼.  City  of 
Modesto,  38  Pac.  901,  902,  104  Cal.  515  (citing 
Savings  ft  Loan  Soc.  v.  Thompson,  82  Cal. 
847,  851;  Misch  v.  Mayhew,  51  Cal.  516; 
Hagenmeyer  v.  Board  of  Bqualization,  82  Cal. 
217,  28  Pae  14). 

"Week,**  as  used  in  Code,  |  8647,  requir- 
ing notices  of  sheriffs'  sales  of  land  to  be 
published  weekly  for  four  "weeks,"  means  a 
period  consisting  of  seven  days,  and  the  stat- 
utory requirement  is  not  met  by  a  publica- 
tion for  a  shorter  period  of  time  than  28 
days.  Bird  v.  Burgsteiner,  28  S.  B.  219.  221, 
100  6a.  486. 

Act  Pa.  March  29,  1832,  $  19,  requiring 
administrators  to  give  certain  notice  to  claim- 
ants "for  six  successive  weeks"  by  publica- 
tion, required  that  the  publication  be  at 
least  once  in  every  seven  days,  and  the  stat- 
ute was  not  complied  with  where  eleven  days 
were  allowed  to  elapse  between  the  first  and 
second  notices.  Appeal  of  Stoever  (Pa.)  8 
Watts  ft  S.  154,  156. 

A  "week"  consists  of  seven  consecutlTe 
days.    Pol.  Code  Cal.  1903,  S  3258. 

Whenever,  in  any  act  or  statute  of  the 
state  of  North  Dakota  providing  for  the 
publication  of  notices,  the  phrase  "succes- 
sive weeks"  is  used,  the  word  "weeks"  shall 
be  construed  to  mean  calendar  weeks,  and 
the  publication  upon  any  day  in  such  week 
shall  be  sufficient  publication  for  that  week; 
provided,  that  at  least  five  days  shall  in- 
tervene between  such  publications,  and  all 
publications  heretofore  or  hereafter  made  in 
accordance  with  the  provisions  of  this  sec- 


tion shall  be  deemed  legal  and  TaUd.    Rev. 
CJodes  N.  D.  1899,  t  5143. 

As  front  Bwoday  to  Swadoj* 

Worcester  defines  a  **week"  as  a  period 
of  seven  days,  particularly  the  period  of 
seven  days  commencing  with  Sunday;  Web- 
ster as  *'a  period  of  seven  days,  usually  reck- 
oned from  one  Sabbath  or  Sunday  to  the 
next"  In  re  Tyson,  22  Pac  810,  812,  13 
Colo.  482,  6  L.  R.  A.  472. 

A  "week"  is  seven  days  of  time,  com- 
mencing immediately  aft»  12  o'clock  on  the 
night  between  Saturday  and  Sunday,  and 
ending  at  12  o'clock  seven  days,  of  24  hours 
each,  thereafter.  The  first  day  is  called  Sun- 
day, and  the  seventh  Saturday.  Steinle  v. 
Bell  (N.  Y.)  12  Abb.  Prac.  (N.  8.)  171.  175 
(citing  2  Bouv.  Law  Diet  647);  In  re  Tyson, 
22  Pac.  810,  812,  13  Colo.  482,  6  U  B.  A. 
472. 

A  "week"  is  a  definite  period  of  time, 
commencing  on  Sunday  and  ending  on  Sat- 
urday. Ronkendorfl  v.  Taylor,  29  U.  B.  (4 
Pet)  349,  861,  7  U  Bd.  882. 

A  "week"  is  universally  defined  as  a 
period  of  time  commencing  with  Sunday  and 
ending  with  Saturday  night,  and  also  as  a 
period  of  seven  days'  duration  without  ref- 
erence to  the  time  such  period  commences. 
Raunn  v.  Leach,  58  Minn.  84,  87,  54  N.  W. 
1068. 

A  "week"  is  a  definite  period  of  time, 
commencing  on  Sunday  and  ending  on  Sat- 
urday. Leach  v.  Burr,  23  Sup.  Ct  393,  188 
U.  S.  510,  47  L.  Bd.  567. 

Oen.  Laws,  I  729,  provided  that  on  sen- 
tencing one  to  death  the  judge  should  des- 
ignate the  '*week  of  time"  vrithin  which  the 
sentence  must  be  executed.  Held,  that  a 
week  of  time  was  a  calendar  week,  beginning 
Saturday  at  midnight  In  re  Tyson,  22  Pac. 
810,  812,  13  Colo.  482,  6  L.  R.  A.  472. 

The  word  "week,"  in  its  most  accurate 
sense,  means  seven  consecutive  days  begin- 
ning V7lth  Sunday,  but  it  is  also  appropri- 
ately used  to  mean  seven  consecutive  days 
beginning  with  any  day.  It  was  held  under 
Const  art  15,  S  2,  declaring  that  proposed 
constitutional  amendments  shall  be  publish- 
ed weekly  in  some  newspaper  within  each 
county  of  the  state  for  four  consecutive 
weeks  next  preceding  the  general  election, 
that  publication  once  in  each  of  the  four  con- 
secutive weeks  next  preceding  the  week  in 
which  the  election  occurred  complied  with 
the  statute,  though  the  first  publication  was 
less  than  28  days  before  the  day  of  election. 
Russell  V.  Croy,  63  S  W.  8^,  852,  164  Mo. 
69. 

A  "week"  is  a  definite  period  of  time, 
beginning  on  Sunday  and  ending  on  Satur- 
day. Where  property  was  advertised  for  the 
purpose  of  a  tax  sale  on  Tuesday,  Decern- 
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bar  17th,  Taeaday,  December  24tli,  Toesday, 
December  Slat  Tuesday,  January  7tb,  and 
Saturday,  January  18tb,  such  adyertisement 
was  a  sufficient  compliance  with  the  stat- 
utory requirement  that  the  advertisement 
be  made  once  a  week  for  80  days.  In  re 
City  of  New  Orleans,  27  South.  682,  594»  62 
La.  Ann.  1073. 

A  Massachusetts  statute  requiring  a  cer- 
tain notice  to  be  published  for  'two  weeks 
successively"  is  sufficiently  complied  with  by 
the  publication  in  a  newspaper  on  Tuesday 
and  Saturday  only  of  each  of  two  successive 
weeks.  Brewer  t.  Gity  of  Springfield,  07 
Mass.  152.  154. 

A  **week,"  in  its  legal  signification, 
means  a  period  of  time,  commencing  on  Sun- 
day morning  and  ending  on  Saturday  night. 
By  common  consent,  and  in  computing  time 
throughout  Christendom,  Sunday  is  recog- 
nized as  the  first  day  of  the  week,  and  hence 
a  publication  of  summons,  required  by  law 
to  commence  the  first  '*week'*  in  October,  is 
complied  with  by  a  publication  on  Saturday  | 
after  the  first  Sunday  in  the  month,  though  j 
the  Saturday  previous  was  also  In  October. 
Medland  v.  Linton,  82  N.  W.  866,  868,  60 
Neb.  248. 


WEEK  TO  WEEK. 

See  "Tenant  from  Week  to  Week.** 

WEEKIiT  NEWSPAPER. 

The  expression  'Veekly  newspaper^  un- 
erringly conveys  the  idea  of  a  paper  issued 
once  a  week.  Iowa  State  Sav.  Bank  v.  Jacob- 
son,  8  S.  D.  282,  300,  66  N.  W.  453. 

WE£K*8  WORK* 

A  '^week's  work**  under  a  contract  for 
work  at  a  fixed  price  per  week  means  work 
for  the  period  of  a  week,  and  not  for  six 
periods  of  eight  hours  each,  though  the  act 
of  1867  provides  that  eight  hours  of  labw 
performed  In  any  one  day  by  any  one  per- 
son shair  be  deemed  a  lawful  day's  work,  so 
that  a  party  who  under  such  contract  work- 
ed 16  hours  a  day  cannot  recover  for  two 
weeks'  work  in  the  period  of  one  week. 
Luske  T.  Hotchklss,  37  Conn.  218,  220,  9  Am.' 
Rep.  314. 


WEIGHAGE. 

"Welghage"  is  the  duty  or  toll  imposed 
by  English  law  to  be  paid  for  weighing  mer- 
chandise, as  for  weighing  wool  at  the  king's 
beam,  or  for  weighing  other  avoirdupois 
goods.  Hoffman  v.  Jersey  City,  34  N.  J.  Law 
(5  Vroom)  172,  176  (citing  2  Chltty,  Com. 
Law  16;  2  Bouv.  Law  Diet  628). 


WEIGHT. 

See  "British  Welghf;   -O-ong  Weig^t^; 
•-Miner'i  Weight' • 


WEIGHT  AHD  OOHTKWTS  UNXKOWH. 

The  words  "weight  and  contents  un- 
known," added  with  pen  and  ink  at  the  bot- 
tom of  a  bill  of  lading,  exclude  any  inference 
that  the  owner  is  bound  by  a  memorandum 
on  the  margin  of  the  bill  giving  the  weight, 
as  the  addition  of  the  words  at  the  bottom 
with  a  pen  clearly  indicate  an  intent  on  the 
part  of  the  carrier  not  to  be  bound  by  any 
supposed  ascertainment  of  the  weight  at  the 
time  by  the  shipper.  The  Andover  (U.  S.) 
1  Fed.Caik86& 


WEIGHT  OF  EVIDSIIOB. 

Burden  of  proof  distinguished,  see  '^Boz^ 
den  of  Proof." 

The  '*weight  of  evidence"  is  not  a  ques- 
tion of  mathematics,  but  depends  on  its  ef- 
fect In  inducing  belief.  It  often  happens 
that  one  witness  standing  uncorroborated 
may  tell  a  story  so  natural  and  reasonable  in 
its  character,  and  in  a  manner  so  sincere  and 
honest  as  to  command  belief,  although  sev- 
eral witnesses  of  equal  apparent  respectabil- 
ity may  contradict  him.  The  question  for 
the  jury  is  not  on  which  side  are  the  witness- 
es most  numerous,  but  what  testimony  do 
they  believe.  Braunschwelger  v.  Waits,  86 
Atl.  155,  156,  179  Pa.  47. 

"Weight  of  proof"  is  a  phrase  meaning  a 
greater  amount  of  creditable  evidence.  It 
is  synonymous  with  "preponderance  of 
proof,"  and  is  sufficient  to  authorize  a  verdict 
in  a  civil  case  in  favor  of  the  party  produ- 
cing such  proof.  Raskins  t.  Hasklna,  75 
Blass.  (9  Gray)  890,  893. 

"  'Preponderance'  is  something  more  than 
•weight';  it  is  a  superiority  of  weight  out- 
weighed. The  words  are  not  synonymous^ 
but  substantially  differ.  There  is  generally 
a  weight  of  evidence  on  each  side  in  case  of 
uttered  facts.  But  juries  cannot  properly 
act  upon  the  weight  of  the  evidence  in  favor 
of  one  having  the  onus,  unless  it  overbalance 
in  some  degree  the  weight  upon  the  other,  in 
their  opinion."  Thus,  it  is  erroneous  in  an 
instruction  to  use  the  term  "weight  of  evi- 
dence" for  "preponderance  of  evidence." 
Shlnn  V.  Tucker,  37  Ark.  580-688. 

The  word  "effect,"  as  used  in  an  instruct 
tlon  relative  to  determining  what  weight  or 
effect  the  Jury  would  give  the  testimony  of 
each  witness,  etc.,  is  held  to  mean  precisely 
the  same  thing  as  "weight,**  and  hence  not 
to  be  confusing.  Jessoi  v.  Donahus  Oieb.> 
96  N.  W.  639,  Wk 
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WEIR. 

A  **weli^  to  understood  to  be  formed  by 
a  fence  of  sticks  or  twigs  erected  upon  flats 
covered  with  water  and  remaining  during 
the  whole  year,  although  used  for  taking  fish 
only  during  the  fishing  season.  Treat  t. 
Gbipman,  85  Me.  84,  88. 

A  "weir"  is  a  dam  across  a  river.  Ar- 
nold T.  Mondy,  6  N.  J.  Law  (1  Halst)  1,  65, 
10  Am.  Dec  850. 

WELFARE 

See  "General  Welfare**;    TnbUc  Wel- 
fare." 

"The  good  and  welfare  of  this  common- 
wealth, for  which  reasonable  orders,  laws, 
statutes,  and  ordinances  may  be  made,  by 
force  of  which  private  rights  of  property  may 
be  affected,  is  a  much  broader  and  less  spe- 
cific ground  of  exercise  of  power  than  public 
use  and  public  service.  The  former  express- 
es the  ultimate  purpose  or  result  sought  to  be 
obtained  by  all  forms  of  legislative  power 
over  property;  the  latter  implies  a  direct  re- 
lation between  the  primary  object  of  appro- 
priation and  the  public  enjoyment  The 
circumstances  may  be  such  that  the  use  or 
service  intended  to  be  secured  will  practical- 
ly affect  only  a  small  portion  of  the  inhabit- 
ants or  lands  of  the  commonwealth.  The 
essential  point  is  that  it  affects  them  as  a 
community,  and  not  merely  as  individuals.'* 
The  rebuilding,  by  private  property  owners 
in  a  dty,  of  buildings  destroyed  by  general 
fires,  is  not  a  public  use  or  public  service  for 
which  the  city  may  Issue  bonds.  Lowell  v. 
City  of  Boston,  111  Mass.  4&i,  470,  15  Am. 
Rep.  80. 


WELL 

See   ^'Artesian   Well**;   •^Driven   Well**; 
"Oil  Well.'* 

As  defined  by  Worcester,  a  '^Rrell**  Is  a 
deep,  narrow  pit  dug  in  the  earth,  and  usual- 
ly walled,  for  the  purpose  of  obtaining  a  sup- 
ply of  water.  Andrews  v.  Cross  (U.  8.)  8 
Fed.  269,  275. 

Bouvler'B  Law  Dictionary  defines  a 
'*weir  as  a  hole  dug  in  the  ground  in  order 
to  obtain  water.  A  contract  to  dig  a  well 
does  not  imply  that  water  other  than  surface 
water  shall  be  obtained.  Llttrell  v.  Wilcox, 
37  Pac.  894,  898»  11  Mont  77. 

Places  where  a  person  has  reached  wa- 
ter by  orifices  in  the  ground,  and  where  the 
water  did  not  fiow  to  the  surface,  are 
'^v^ells,**  and  not  springs,  liagoon  v.  Harris^ 
46  Yt  264,  271. 

A  well  consists  t>f  a  pit  sunk  in  the  earth 
until  a  water-bearing  stratum  of  earth  to 


reached,  from  which  the  water  therein  will 
fiow  Into  the  pit  and  a  supply  of  water  be 
thus  obtained.  Two  forms  of  wells  have 
long  been  known--one  the  ordinary  domestic 
well,  and  the  other  the  artesian  welL  In 
the  ordinary  well  the  well  pit  to  sunk  to  the 
water-bearing  stratum  of  earth,  from  which 
the  water  will,  by  reason  of  the  natural  for- 
ces operating  upon  it  as  it  lies  on  the  earth, 
ooze  or  fall  from  the  earth  into  the  bottom 
of  the  pit,  as  a  reservoir,  in  sufficient  quan- 
tities for  the  ordinary  purpose  of  domestic 
use.  In  the  artesian  well  the  well  pit  is  sunk 
in  the  earth  until  a  water-bearing  stratum 
to  reached,  where  the  water  lies  under  the 
pressure  of  such  a  head  as,  when  struck  by 
the  well  pit,  will  come  into  the  pit  so  rapid- 
ly that  a  stream  of  water  is  produced  flowing 
by  the  force  of  its  own  current  from  the 
earth  into  and  from  the  well  pit  to  the  sur- 
rounding surface.  These  two  forms  are  not 
different  In  their  method  of  operation.  Both 
rely  upon  the  natural  forces  as  they  are 
found  operating  upon  the  water  in  the  water- 
bearing stratum  reached  by  the  well  pit, 
which  has  uniformly  been  made  by  loosen- 
ing the  earth  or  rock  and  removing  it  upward 
and  out  upon  the  surface  either  by  means  of 
a  spade  or  a  drill,  or  auger  and  a  sand  buck- 
et In  this  state  of  the  art  of  obtaining  a 
supply  of  water  from  the  earth,  a  new  form 
of  well  appeared,  now  known  as  a  "driven 
welL'*  This  well  embodies  an  idea  not  pres- 
ent in  any  other  form,  namely,  that  the  wa- 
ter In  the  water-bearing  stratum  of  the  earth 
may  be,  by  the  application  of  artiflcial  pow- 
er, forced  to  flow  from  the  earth  into  the 
well  pit  with  Increased  rapidity,  so  that  a 
well  pit  only  a  few  inches  in  diameter, 
sunk  to  a  moderate  depth,  will  afford  an 
abundant  supply  of  water,  and  constitute  a 
practical  and  productive  well.  The  charac^ 
teristic  difference  between  the  driven  well 
and  other  forms  consists  In  the  practical  ap- 
plication of  this  new  idea.  In  previous  forms 
the  rapidity  with  which  the  water  flows  from 
the  earth  into  the  well  pit  is  dependent  upon 
the  natural  forces  as  they  happen  to  be  found 
operating  upon  the  water  lying  in  the  water- 
bearing stratum  to  which  the  well  to  sunk. 
The  driven  well  adds  artificial  power  so  ap- 
plied as  to  cause  a  great  increase  in  the  ra- 
pidity with  which  the  water  in  the  earth  will 
fiow  from  the  earth  into  the  well  pit  The 
foundation  of  this  new  form  of  well  to  the 
discovery  that  if  a  pipe  with  an  opening  at 
the  lower  end  be  driven  into  the  earth,  ex- 
tending down,  air-tight,  until  it  reaches  the 
water,  and  have  the  pump  attached  air-tight 
to  its  upper  end,  and  a  vacuum  be  created 
in  the  pipe  so  fitted  and  connected  with  the 
water  in  the  earth,  water  will  fiow  abundant- 
ly from  the  earth  into  the  pipe.  The  novelty 
consists  in  making  a  well  pit  to  consist  of  an 
air-tight  tube  with  a  pump  at  the  top,  con- 
nected tightiy  with  the  earth.  This  to  ac- 
complished by  driving  into  the  earth  a  tube 
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to  be  used,  at  the  top,  as  the  pnmp,  and  at  the 
same  time  as  the  pit  of  the  well.  This  man- 
ner of  inserting  the  tube  renderB  It  possible, 
by  means  of  a  pump  attached  to  the  tube,  to 
create  a  yacnum  In  the  pit  of  the  well,  and 
at  the  same  time  In  the  water-bearing  stra- 
tam  of  the  earth.  It  was  held  that  the  driven 
well  was  patentable,  not  as  a  machine,  but 
aa  a  new  process.  Andrews  t.  Carman  (U. 
S.)  1  Fed.  Cas.  868,  868. 

Boil  used  aad  w»ter« 

In  Johnson  y.  Bayner,  72  Mass.  <6  Gray) 
107,  the  court  says  the  term  ^ell'  is*  used  to 
designate  an  artificial  excavation  and  erec- 
tion in  and  upon  land  which  necessarily,  from 
its  nature  and  mode  of  use,  includes  and 
comprehends  the  substantial  occupation  and 
beneficial  enjoyment  of  the  whole  premises 
on  which  it  is  situated.  The  term  aptly  des- 
ignates the  soil  covered  by  and  used  with  it." 
Ocean  Causeway  of  Lawrence  v.  Gilbert,  66 
N.  Y.  Bupp.  401,  40i,  M  App.  Dly.  118. 

A  ''well,"  as  a  general  term  of  descrip- 
tion in  a  deed,  designates  the  portion  of  land 
under  and  occupied  by  the  excavation  and  its 
surrounding  retaining  walls,  and  by  any 
structure  or  appliance  built  upon  the  land 
to  facilitate  its  use,  and  also  the  water  ac- 
tually at  any  time  in  the  excavation.  Davis 
y.  Spaulding,  82  N.  B.  650,  651,  157  Mass. 
481,  19  L.  R.  A.  102. 

A  "well,'*  as  used  in  a  deed  conveying 
two-thirds  of  a  •*well"  on  certain  described 
premises,  includes,  ex  vi  termini,  not  only 
the  orifice  which  reached  down  to  the  water, 
but  the  whole  opening  into  the  earth  before 
it  was  stoned,  and  the  stone  laid  into  the 
well,  and  the  water  therein.  This  must  be 
regarded  as  the  thing  intended  to  be  con- 
veyed, and  not  the  water  only,  which  only 
Imports  the  right  to  use  the  water,  and  by 
which  term  nothing  passes  but  the  easement 
sr  right  to  take  the  water.  A  well  imports 
tbe  land  in  which  it  is  dug  and  erected.  Mix- 
er V.  Reed,  25  Y t  254,  257. 

Sprins  dlstlmsnished. 
Bee  ''Spring.*' 

WELL 

See  "Work  WelL* 

A  covenant  in  a  lease  to  repair,  uphold, 
and  support,  or  to  well  and  sufficiently  re- 
pair, imposes  on  the  covenantor  the  duty  of 
rebuilding  or  restoring  premises  destroyed 
or  injured  by  the  elements.  Armstrong  v. 
Maybee,  48  Pac.  787,  788,  17  Wash.  24,  61 
Am.  St  Rep.  888. 

WEIiIi  AOQITAINTED. 

A  statement  of  a  witness,  called  to  prove 
tbe  handwriting  of  a  subscribing  witness  to 


a  deed,  that  he  was  weD  acquainted  with 
him,  is  equivalent  to  tbe  declaration  that  he 
personally  knew  him.  Delaimay  v.  Burnett 
9  IIL  (4  Glim.)  454,  489. 

The  expression  '^well  acquainted,"  as 
used  in  the  testimony  of  a  witness  that  he 
was  well  acquainted  with  another  person, 
construed  to  mean  a  mutual  acquaintance 
between  the  witness  and  such  party.  United 
States  T.  Jones  (U.  8.)  26  Fed.  Cas.  638. 

WEXX  AKD  FAITHFIJIXT. 

A  bond  conditioned  that  a  bank  derk 
should  well  and  faithfully  perf(»*m  the  du- 
ties assigned  constituted  a  security  for  his 
honesty,  and  not  for  his  competency.  Union 
Bank  v.  Cloesey  (N.  Y.)  11  Johns.  182. 

A  contract  of  an  apprenticeship  whereby 
the  apprentice  agrees  "well  and  faithfully 
to  serve"  his  master  does  not  require  that 
the  "apprentice  should  follow  his  master  into 
a  foreign  jurisdiction  to  work.  Vlckere  v. 
Pierce,  12  Me.  (3  Fairf.)  816. 

The  Inability  of  an  apprentice  to  work* 
caused  by  sickness,  without  his  fault  is  no 
breach  of  his  father's  covenant  in  the  in- 
denture of  apprenticeship  that  he  should 
"well  and  faithfully  serve  and  give  and  de- 
vote his  whole  time  and  labor  to  his  mas- 
ter," sickness  not  being  within  the  words  of 
the  covenant  Caden  v.  Farwell,  98  Mass. 
137, 139. 

wEix  aub  tbuxiT. 

In  a  bond  the  condition  that  an  officer 
should  "well  and  truly,  faithfully,  firmly  and 
impartially,  execute  and  perform"  the  duties 
of  his  office,  is  equivalent  to  faithful  po^ 
formance.  As  used  in  a  bond  conditioned 
for  the  faithful  perf ornumce  of  his  duties  by 
an  officer,  the  words  "well,  truly,  and  impar- 
tially" are  simply  redundant  They  are  com- 
prised in  their  legal  signification  in  the  word 
"faithfully."  City  of  Hoboken  v.  Bvana,  81 
N.  J.  Law  (2  Yroom)  342,  343. 

A  condition  in  a  bond  that  the  principal 
obligor  shall  "well  and  truly  execute  the  du- 
ties of  cashier"  of  a  bank  is  not  a  mere  stipu- 
lation for  honesty,  but  also  includes  reason- 
able skill  and  diligence  in  the  performance 
of  the  duties  of  such  office.  Minor  v.  Me- 
chanics* Bank  of  Alexandria,  26  U.  S.  (1 
Pet)  46^  69,  7  L.  Bd.  47. 

WEIX  AKD  TRUIiT  ADMTlflBTEa. 

The  words  "well  and  truly  administered 
according  to  law,"  as  used  in  an  adminis- 
trator's bond,  impose  on  such  administrator 
only  the  liability  to  dispose  of  the  estate 
legally  and  properly  in  behalf  of  creditors, 
and  create  no  liability  In  favor  of  the  dis- 
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trilratees  of  the  resldne.    Barbour  t.  Bobtrt- 
■on*a  Heirs,  11  Ky.  a  Utt)  03,  96. 

The  phnie  "^ell  and  truly  administer," 
In  an  admlnistrator'a  bond,  requires  a  itdth- 
fol  administration  of  the  estate  of  the  in- 
testate in  applying  the  goods,  chattels,  and 
credits  of  the  deceased  to  the  payment  of  his 
debts.  A  conversion  of  the  effects  of  the  In- 
testate to  the  private  use  of  the  adminis- 
trator, leaving  the  debts  unpaid,  is  a  breach 
of  the  condition  of  the  bond.  Pecyple  v.  Dun- 
lap  (N.  Y.)  18  Johns.  487,  441. 

A  condition  in  an  administrator's  bond 
that  he  shall  well  and  truly  administer  the 
estate  requires  the  payment  of  a  debt  against 
the  estate,  and  hence,  after  its  determination 
1^  the  court  or  commissioners,  an  action  lies 
on  the  bond  for  the  administrator's  failure 
to  pay  it  Coney  t.  Williams,  9  Mass.  114^ 
117. 

WEIX-BVlUrT  HABD  BBIOK. 

The  words  'Vell-bumt  hard  brick,"*  as 
used  in  a  contract  for  mason  work,  were 
plain  and  unambiguous,  and  could  not  be  con- 
strued to  mean  a  mixture  of  hard  and  soft 
brick.  RobertKm  v.  King,  8  N.  W.  066,  666, 
66  Iowa,  726. 

WJBJLIfGOJIJ>lTXOHED. 

The  words  ''well-conditioned,'*  in  a  bill 
of  lading  reciting  the  receipt  of  freight  in 
good  order  and  well-conditioned,  have  refer- 
ence to  the  external  condition  of  the  package^ 
and  do  not  refer  to  or  warrant  the  internal 
quality  or  condition  thereof.  The  Oalifomia 
(U.  8.)  4  Fed.  Gas.  1068,  1068. 


In  an  instruction  tiiat  a  plaintiff  "well 
knew"  the  fact  that  a  certain  sidewalk  was 
in  a  dangerous  and  unsafe  condition,  the 
words  "well  knew"  mean  no  more  than  "ful- 
ly knew."  Barnes  v.  Town  of  B£arcus,  66  N. 
W.  884, 986,  96  Iowa,  676. 


OWH 

The  term  "well-known  member  of  a  po- 
litical party,"  within  the  meaning  of  Act 
Gong.  June  30,  1H79,  providing  that  a  jury 
commissioner  appointed  by  the  Judge  shall 
be  a  ''well-known  member"  of  the  principal 
political  party  in  the  district  opposed  to  that 
which  the  clerk  may  belong,  applies  to  one 
who  has  always  advocated  the  principles  and 
voted  the  state  and  national  tickets  of  the 
Democratic  party,  although  at  one  time  he 
organized  a  Democratic  movement  In  his 
county  in  opposition  to  that  part  of  his  party  ! 
then  in  power,  nominated  a  legislative  ticket, ! 
and  was  himself  elected  thereon  by  the  aid  j 


of  Republican  votes,  acting,  while  In  the 
Legislature^  with  the  Democrats,  and  pro- 
claiming himself  a  Democrat.  On  who  Is  a 
well-known  Democrat  is  a  well-known  mem- 
ber of  the  Democratic  party,  no  matter  how 
much  he  may  differ  in  many  Important  things 
from  other  well-known  members  of  that  par- 
ty. United  States  t.  Paxton  (U.  B.)  40  Fed. 
136, 137. 

WIXI.  PAGXED. 

The  term  "well  packed,**  in  a  contract 
for  the  purchase  of  glass  to  be  shipped  to  the 
purchkser  well  packed,  "means  so  securely 
packed  as  to  bear  transportation  by  the  pro- 
posed route  without  injury."  A  box  of  glass 
which  is  sound  when  shipped,  but  a  portion 
of  which  reaches  its  destination  in  a  broken 
condition,  has  not  borne  transportation  with- 
out Injury.  The  nature  of  the  article  is  such 
as  to  render  it  almost  of  necessity  liable  to 
some  Injury  during  shipment  and  persons 
dealing  with  it  must  be  supposed  to  take  into' 
consideration  its  peculiar  properties,  and  to 
contract  with  a  view  to  the  ordinary  injuries 
to  which  it  is  subject  It  cannot  then,  be 
laid  down  as  a  matter  of  law  that  a  box  of 
glass  which  was  Injured  In  shipment  was  not 
well  packed.  Such  a  rule  would  make  the 
shipper  a  warrantor  of  the  condition  of  the 
article  at  the  time  of  Its  arrival.  King  v. 
Nelson,  86  Iowa,  609,  612. 

WEIX  SATISFIED. 

Where  one  covenanted  that  In  ease  the 
title  to  a  lot  of  land  conveyed  to  him  should 
prove  good  and  sufficient  in  law  against  all 
other  claims,  he  would  pay  the  grantor  three 
months  after  hs  should  be  "well  satisfied" 
that  the  titie  was  undisputed  and  good,  law 
would  determine  for  the  grantee  when  he 
ought  to  be  satisfied;  and  the  agreement 
means  that  until  he  showed  some  lawful 
claim  or  titie  to  countervail  that  which  he 
derived  from  the  grantor,  the  intendment  of 
the  law  is  that  his  titie  was  complete,  and 
he  was  bound  to  pay.  Folllard  v.  Wallace 
(N.  Y.)  2  Johns.  386,  408. 

WJUJLIi  SETTIiED. 

A  rule  of  action  may  be  said  to  be  "^rell 
settled"  when  it  has  the  sanction  of  establish- 
ed usage,  or  the  recorded  judgment  of  the 
tribunals  of  justice^  and  does  not  conflict 
with  some  other  rule  of  equal  or  paramount 
authority.  People  v.  Glty  of  Brooklyn  (N. 
Y.)  0  Barb.  636,  666. 

WEIX-TIMBEBED  IiAHB. 

A  forest  of  standing  trees,  if  they  can  be 
appropriated  to  building,  Is  called  "well-tim- 
bfired  land,"  but  loses  that  designation  If 
swept  to  tiie  earth  by  a  tornado.    United 
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States  T.  Scboler  (U.  8.)  27  Fed.  Oti.  978^ 
062. 


WELSH  MORTGAGE 

A  "Welsh  mortgage'*  la  one  in  which  the 
mortgagee  enters  at  once  and  takes  the  rents 
instead  of  Interest  and  is  by  agreement  or 
distinct  understanding  to  luiye  no  remedy  for 
the  principal  (1  Pow.  Mortg.  874,  note;  Patcli, 
Mortg.  22.  29;  Lawley  y.  Hooper,  8  Atk. 
280),  but  he  agrees  merely  to  reconvey  on  its 
payment  (Coop.  188).  Bentley  y.  Phelps  (U. 
a)  8  Fed.  Cas.  244,  250. 

A  ylynm  yadium  or  Welsh  mortgage  was 
a  species  of  security  by  which  the  borrower 
of  a  sum  of  money  made  over  his  estate  to 
the  lender  until  he  had  receiyed  that  sum 
out  of  the  Issues  and  profits  of  his  land,  and 
It  was  so  called  because  neither  the  money 
nor  the  land  was  lost,  and  were  not  left  in 
dead  pledge.  There  was  a  Hying  pledge,  for 
the  profits  earned  were  constantly  paying  off 
the  debt  But  the  distinguishing  character- 
istics of  such  an  instrument  were  that  there 
was  no  proyiso  that  the  conyeyance  was  to 
be  yoid  on  payment  of  the  debt  and  there 
was  no  coyenant  express  or  implied,  for 
such  payment  O'Neill  y.  Qray  (N.  T.)  89 
Hun,  566,  56& 


WEREGILD. 

Among  the  customs  of  the  ancient  Sax- 
ons, the  "wereglld"  (wergildus)  was  the  price 
of  homicide  paid  for  killing  a  man,  the  pre- 
tium  redemptionis  of  the  offender,  as  the 
"werelada"  was  when  the  price  was  not  paid, 
but  the  accused  denied  his  guilt  and  purged 
himself  by  the  oaths  of  compurgators.  The 
notion  of  compensation  ran  through  the 
whole  criminal  law  of  the  Anglo-Saxons,  who 
allowed  a  sum  of  money  as  a  recompense  for 
eyery  kind  of  crime.  Wise  t.  Teexi^ennlng, 
8  N.  T.  Leg.  Obs.  153,  156L 


WEST. 

A  contract  to  not  engage  In  certain  Trasl- 
ness  in  all  the  territory  of  the  state  of  New 
Tork  '*west  or*  the  city  of  Albany  means 
west  of  a  meridian  line  drawn  from  north 
to  south  through  the  city  of  Albany,  and 
does  not  refer  merely  to  that  portion  of  the 
state  which  in  common  parlance,  and  accord- 
ing to  the  ordinary  acceptation  of  the  term 
in  matters  of  business,  would  be  embraced 
hy  the  phrase.  Lawrence  y.  Kidder  (N.  Y.) 
10  Barb.  641,  662. 

In  describing  courses,  the  words  "^north,** 
•^wuth,**  ••east"  and  "wesf  mean  true 
courses,  and  refer  to  the  true  meridian,  un- 
less otherwise  declared.  Pol.  Code  Gal.  1908, 
f  8908;  PoL  Code  Mont  1895,  f  4108. 


The  expression  'Vest  end  of  the  Jot," 
as  used  in  an  adyertlsemoit  for  the  sale  of 
certain  property,  the  description  of  which 
was  as  follows:  ''Beginning  at  the  north- 
east comer  of  said  square,  rminlng  thence 
south  44  feet;  thence  west  to  the  'west  end 
of  the  lot* ;  thence  in  a  northerly  direction 
with  the  west  line  thereof  to  the  north  line 
of  said  lot;  thence  with  said  north  line  to 
the  place  of  beginning^ — ^the  lot  being  irregu- 
larly shaped,  and  the  northwest  comer  being 
the  farthest  west  of  any  point  in  the  lot 
means,  construed  with  the  rest  of  this  de- 
scription, the  west  line  of  the  lot  Mackall 
y.  Richards,  6  Sup.  Ct  170^  173,  112  U.  & 
869,  28  L.  Ed.  737. 

WEST  HALF. 

The  words  'Vest  half,**  as  applied  to  lots 
and  parcels  of  land,  haye^  both  in  ordinary 
conyersatlous  and  in  deeds,  sometimes  a  yery 
precise  and  exact  meaning,  but  sometimes 
they  are  used  yery  loosely  and  Indefinitely. 
As  used  in  a  mortgage  In  which  the  mort- 
gaged premises  were  described  as  the  "west 
half  of  a  city  lot"  the  mortgagor  and  an- 
other owning  the  lot  in  common,  and  haying 
agreed  to  diylde  the  lot  so  as  to  glye  each  a 
half,  is  to  be  constmed  as  meaning  the 
"hair*  occupied  by  the  mortgagor,  though  it 
does  not  conform  to  the  part  which  would  be 
ordinarily  understood  as  the  "west  half." 
Schmltz  y.  Schmitv,  19  Wis.  207,  211«  88  Am. 
Dec.  681. 

WS8T  UlfS. 

The  term  **weBt  line  of  railroad.**  when 
used  in  a  deed  of  lands  to  describe  a  bound- 
ary beginning  on  the  west  line  of  a  certain 
railroad  and  southeast  comer  of  land  west 
of  said  railroad,  thence  south  on  the  west 
line  of  said  railroad,  will  be  construed  as 
showing  the  boundary  to  be  on  the  west  line 
of  the  railroad  and  not  in  the  center  thereof. 
Public  roads  and  highways,  and  also  rail- 
roads, are  regarded  as  haying  three  lines— 
the  center  line,  which  is  usually  the  line  sor- 
yeyed  when  the  road  Is  laid  out  and  on 
each  side  of  which  the  road  is  laid  out  and 
the  two  side  lines,  at  equal  distances  flrom 
the  center  llne^  and  between  which  lies  the 
territory  coyered  by  the  road.  When,  In  a 
conyeyance  of  real  estate  adjoining  a  high- 
way, such  highway  is  referred  to  as  consti- 
tuting a  boundary,  the  center  line  will  be  held 
to  be  the  boundary  so  referred  to,  unless  the 
language  used  In  so  referring  to  It  shows 
clearly  that  a  side  line  instead  of  the  center 
was  intended.  If  It  be  doubtful  which  is  in- 
tended, the  law,  from  considerations  of  pub- 
lic policy,  will  resolye  the  doubt  in  fayor  of 
the  center.  Maynard  t»  Weeks*  41  Yt  817, 
8ia 
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WESTERXiT. 

In  construing  a  notice  of  location  of  a 
mining  claim,  there  is  no  rule  of  necessity, 
sucli  as  exists  in  the  construction  of  deeds, 
which  requires  that  the  terms  ''easterly"  and 
"westerly,"  used  without  qualifying  lan- 
guage, shall  denote  east  and  west»  in  the 
sense  in  which  "easterly^  is  used  by  the 
miner  and  prospector.  The  term  denotes  the 
general  course  of  a  vein  or  location  running 
nearer  towards  the  east  than  any  of  the  oth- 
er cardinal  points  of  the  compass.  A  notice 
of  location,  therefore,  which  gives  the  course 
of  a  location  as  running  westerly  so  many 
feet,  and  easterly  so  many  feet,  from  a  dis- 
covery shaft  or  point  of  discovery  until  the 
boundaries  are  definitely  located  by  the  erec- 
tion of  monuments,  must  be  held  to  reserve 
from  entry  by  subsequent  locators  the  sur- 
face area  which  might  be  included  within 
any  location  so  made  tliat,  were  a  line  drawn 
lengthwise  through  the  center  of  such  claim 
flrom  the  west  center  end  thereof  through  the 
point  of  discovery  to  the  east  center  end, 
such  line  would  lie  at  some  point  between 
east  46  degrees  north  and  east  45  degrees 
south  from  the  point  of  discovery.  Wiltsee 
T.  King  of  Arizona  Min.  &  Mill.  Ck>.  (Ariz.) 
60  Fac  890,  88& 

The  words  "northerly,'*  •'southerly,'* 
"easterly,"  and  "westerly,"  mean  due  north, 
due  south,  due  east,  or  due  west,  unless  con- 
trolled by  other  words  or  by  lines,  monu- 
ments, or  natural  objects.  Pol.  Ck>de  Cal. 
1908,  f  8804;  Pol.  Code  Mont  1895,  f  4104. 

WESTERN  BARGES. 

As  used  in  the  waterman's  act  forbid- 
ding any  person  not  a  freeman  to  navigate 
any  wherry,  lighter,  or  craft  within  certain 
limits,  excepting  that  all  flat-bottomed  boats 
and  barges  navigated  from  the  town  of 
Kingston,  in  the  county  of  Surrey,  or  any 
place  or  places  beyond  the  said  town,  shall 
be  deemed  "western  barges"  and  may  be 
navigated  within  the  prohibited  limits,  the 
words  "western  barges"  were  not  intended 
to  except  all  flat-bottomed  barges  of  the 
build  commonly  known  as  a  "western  barge," 
bat  merely  meant  to  except  such  build  of 
boats  navigated  from  the  town  of  Kingston 
to  any  place  beyond.  Beg.  t.  Tibbie,  80  Sng. 
Law  &  Eq.  872»  874. 

WSSTEBN  OGEAH. 

The  term  "Western  Ocean,"  in  the  War- 
wick patent  to  Connecticut,  of  1081,  granting 
all  the  land  from  certain  points  to  the  West- 
em  Ocean  and  to  the  South  Sea,  meant  the 
Atlantic  Ocean,  as  is  shown  from  the  fact 
that  a  grant  to  Sir  Henry  Boswell  and  others, 
dated  four  years  earlier  than  the  Warwick 
patent,  employed  the  words  "from  the  At- 
lantic and  Western  Sea  and  Ocean  on  the 


east  part  to  the  South  Sea  on  the  west  part" 
Keyser  v.  Ooe  (U.  8.)  14  Fed.  Gas.  442,  448. 

iVESTWARDXiT. 

Oourses  in  a  grant  indicated  by  the  term 
"westwardly"  run  due  west  Seaman  t. 
Hogeboom  (N.  T.)  21  Barb.  898,  404. 


WETHER. 

A  wether  is  a  castrated  male  sheep. 
State  y.  Royster,  65  N.  0.  639. 

A  wether  is  a  castrated  ram,  at  least 
one  year  old.  In  an  indictment  it  may  be 
called  a  "sheep."  Rex  v.  Birket,  4  Car.  A 
P.  2ie. 


WHALING  VOYAGE 

A  policy  of  marine  insurance  on  a 
"whaling  Toyage^'  covers  not  only  a  Toyage 
for  whales,  but  the  taldng  of  sea  elephants 
as  well.  Child  y.  Sun  Mutual  Ins.  Co.,  6  N. 
T.  Super.  Ct  (8  Sandf.)  26,  44. 


WHARF. 

See  •Triyate  Wharr;   "Public  Wharf.- 
As  fixture,  see  "Fixture." 

A  wharf  is  a  structure  on  the  margin  of 
navigable  waters,  alongside  of  which  ves- 
sels can  be  brought  for  the  sake  of  being 
conveniently  loaded  or  unloaded.  Hence  wa- 
ter of  sufficient  depth  to  float  vessels  is  an 
^sential  part  of  every  wharf.  A  wharf 
cannot  be  defined  or  conceived  except  in  con- 
nection with  adjacent  navigable  water. 
Langdon  v.  City  of  New  York,  03  N.  T.  129. 
151.  See,  also,  Prior  v.  Swartz,  62  Conn.  182, 
138,  25  Atl.  898,  888,  18  L.  B.  A.  668,  86 
Am.  St  Bep.  888. 

A  wharf  is' a  space  of  ground,  artificially 
prepared,  for  the  reception  of  merchandise 
from  a  ship  or  vessel,  so  as  to  promote  the 
convenient  loading  or  discharge  of  such  ves- 
seL  City  of  Dubuque  v.  Stout,  82  Iowa,  47, 
49  (citing  Bouv.  Law  Diet). 

A  wharf  is  a  sort  of  quay  constructed  of 
wood  or  stone  on  the  margin  of  a  roadside 
or  harbor,  alongside  of  which  ships  or  light- 
ers are  brought  for  the  sake  of  being  con- 
veniently loaded  or  unloaded,  and  is  not 
necessarily  a  nuisance.  Where  the  water  is 
shallow  near  the  shors^  neither  passengers 
nor  goods,  without  their  aid,  could  be  con- 
veyed to  or  from  the  land  or  sea  without 
great  trouble  and  inconvenience,  delay,  and 
expense.  They  are  indispensable  to  com- 
merce, and  no  city  or  town,  in  the  present 
advanced  state  of  commerce,  having  naviga- 
ble facilities,  could  be  without  them.  CMger 
V.  FUor,  8  Fla.  825,  882. 
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A  wharf  !■  intended  to  afford  conven- 
iences for  the  landing  of  vessels,  the  loading 
and  unloading  of  their  cargoes,  and  to  sup- 
ply a  place  on  which  wares  discharged  from 
vessels  or  awaiting  shipment  may  be  laid 
or  deposited;  and  it  would  seem  that  struc- 
tures or  appliances  of  any  kind,  intended 
to  facilitate  the  liandlin^  and  preservation 
of  merchandise  arriving  at  the  wharf,  ereibt- 
ed  under  municipal  control,  would  be  lawful 
and  within  the  purpose  for  which  wharf 
property  was  acquired  or  dedicated.  Ulinols 
&  at  Louis  R.  &  Canal  Co.  v.  St  Louis,  2 
Fed.  Cas.  1199,  1208  (dted  in  Beighard  y. 
Flinn  [Pa.]  44  Atl.  1080, 1081). 

A  landing  may  be  public  in  the  sense 
that  it  is  open  to  all  comers,  but  wharfage 
is  demandable  by  some  one,  and,  in  order  to 
conclusively  indicate  that  the  public  is  to 
have  a  proprietary  right,  something  more 
than  calling  the  structure  a  "wharr*  is  es- 
sential. It  is  a  wharf,  whether  fh  public 
or  private  control,  and  its  delineation  and 
name  on  a  map  have  no  effect  whatever  in 
determining  its  character.  Palen  v.  Oity 
of  Ocean  City,  46  Ati.  774,  775,  64  N.  J.  Law, 
669. 

A  wharf  is  for  the  use  of  the  steamship 
company.  It  is  not  a  place  for  the  storage 
of  merchandise  untU  it  is  entirely  convenient 
for  the  consignees  to  remove  the  goods. 
Smith  V.  Britain  8.  Bj  Go.  (U.  S.)  123  Fed. 
176,  178. 

Bridge. 

The  statute  of  1S50,  giving  mechanics 
and  others  liens  on  buildiugs  and  wharves, 
is  to  be  literally  construed,  and  hence  does 
not  give  a  lien  on. a  bridge.  Burt  t.  Wash- 
ington, 8  Cal.  246. 

Floats  IMP  pier  whavf • 

A  deed  of  a  lot  of  land,  with  the  wharf 
thereon,  described  the  land  by  metes  and 
bounds,  and  stated  that  a  part  of  the  grant- 
ed premises  was  held  under  a  certain  stat- 
ute, and  referred  to  a  certain  deed  on  rec- 
ord as  to  the  grantor's  title.  The  statute 
authorized  the  grantor  to  extend  his  wharf 
to  the  harbor  commissioner's  line^  and  there 
was  a  solid  wharf,  part  of  which  had  a  wa- 
ter front,  within  the  metes  and  bounds,  ex- 
tending to  the  commissioner's  line,  and  out- 
side of  this  line  and  of  the  metes  and  bounds 
was  a  pier  wharf,  which  extended  from 
a  part  of  the  solid  wharf,  and  was  used  in 
connection  with  it  Held,  that  the  pier 
wharf  did  not  pass  by  the  deed,  under  the 
phrase  •'with  the  wharf  thereon."  Wood  v. 
West  Boston  ft  Cragie  Bridges  Oom'rs,  122 
Mass.  394,  399. 

A  wharf  is  a  ttructare  erected  on  a 
shore  below  high-water  mark,  and  sometimes 
extending  into  the  channel  for  laying  vessels 
alongside  to  load  or  onload,  and  on  which 


stores  are  often  erected  for  the  reception  of 
cargoes.  To  a  structure  of  this  description, 
and  built  for  such  purpose,  floats  necessary 
for  the  use  of  such  wharf,  and  usually  occu- 
pied with  it,  may  pass  as  appurtenant 
Doane  t.  Broad  St  Ass'n,  6  l£ass.  332,  334. 

Hlshway* 

A  wharf  is  sometimes  built  on  the  land 
on  the  water's  edge,  and  is  sometimes  built 
in  the  water  to  the  channel  of  a  river  or 
other  part,  and  is  a  space  for  the  deposit  of 
goods,  in  order  conveniently  to  load  and  un- 
load vessels.  To  those  ends,  drays,  cai-ts, 
and  other  vehicles  of  burden  go  on  them  to 
carry  or  take  away  merchandise,  and  the. 
merchants  go  also  to  look  to  their  property' 
and  conduct  their  business;  and  a  public 
wharf  is,  for  this  purpose,  open  to  all  per- 
sons, and  in  that  sense  it  is  like  a  public 
street,  but  the  same  cannot  be  considered  a 
highway.    State  v.  Cowan,  29  N.  C.  239,  249. 

lAndiiLg. 

A  piece  of  land  on  the  margin  of  a 
large  basin,  and  a^oining  the  private  yard 
I  of  a  timber  merchant  consisting  of  natural 
I  ground  not  faced  with  brick  or  timber,  and 
I  where  the  ground  below  the  water  gradual- 
I  ly  sloped  to  the  bottom  of  the  basin,  on 
I  which  ground  the  timber  merchant  landed 
his  timber,  where  it  was  marked  and  measur- 
ed by  the  revenue  officers,  was  not  a  "wharf," 
within  the  meaning  of  the  act  of  Parliament 
relating  to  the  rating  of  property  for  the  re- 
lief of  the  poor.    Rex  v.  The  Proprietors  of 
the  Regent's  Canal,  6  Bam.  Ik  O.  720. 

Market  orert. 

A  wharf  is  not  a  market  overt  Wilkin- 
son T.  King,  2  Gampb.  880,  886. 

Bite  aloae* 

''Wharves/'  as  used  in  Aet  1848,  an- 
thorixing  a  township  to  repair  or  rebuild 
wharves  by  means  of  a  tax,  is  not  limited  to 
an  actually  existing  artificial  structure.  It 
may  indicate  a  locality  as  well  as  a  struc- 
ture. Any  localitjr  is  a  wharf  which  is 
known  as  a  site  designed  for  such  structure, 
or  upon  which  site  a  structure  has  existed, 
and  so  marked  the  location  as  having  once 
been  or  to  be  used  for  a  landing  place.  Ba- 
con V.  Mulford,  41  N.  J.  Law  (12  Vroom)  68; 
68. 

Street  distinguished* 

A  wharf  differs  in  many  material  re- 
spects from  a  street  The  latter  is  primarily 
intended  for  the  purpose  of  passage  or  trav^ 
and  any  erection  in  it  without  legislative  au- 
thority is  a  nuisance;  but  a  wharf  is  intend- 
ed to  afford  convenience  for  the  landing  of 
vessels,  the  loading  or  unloading  of  their 
cargoes,  and  to  supply  a  place  on  which  the 
wares  discharged  from  vessels  or  awaiting 
shipment  may  be  laid  or  deposited.    Illlnolfl 


WHABFBOAT 


7485 


WHABFAGS 


ft  St  L.  R.  &  Canal  Ck).  y.  8t  Louis  (U.  8.) 
12  Fed.  Gas.  1189,  1208. 


WHABFAOB. 

Obntract  for,  as  niaritlme  contract,  Me 
"Maritime  Contract'* 

Wharfage  la  a  charge  or  rent  for  the 
temporary  nae  of  a  wharf.  Onachlta  A  H. 
B.  P.  Co.  V.  Aiken,  7  Sap.  Ct  907,  910,  121 
U.  S.  444,  30  L.  Ed.  976;  The  Idlewlld,  64 
Fed.  603,  606,  12  a  O.  A.  198;  Parkersbmrg 
A  O.  R.  Transp.  Co.  y.  City  of  Parkersburg, 
2  Sup.  Ot  782,  788,  107  U.  8.  691,  27  L.  Bd. 
684;  Sweeney  y.  Otie,  87  La.  Ann.  620^  621. 

Wharfage  la  the  fee  paid  for  tying  yes- 
sels  to  a  wharf,  or  for  loading  goods  on  a 
wharf  or  shipping  them  therefrom.  Iiang- 
don  y.  aty  of  New  York,  98  N.  Y.  129,  161. 

Wharfage  Is  money  dne  or  money  actoal- 
ly  paid  for  the  privilege  of  landing  goods 
npon  or  loading  a  vessel,  while  moored,  from 
a  wharf.  The  Gem  (U.  8.)  10  Fed.  Cas.  161, 
162. 

Wharfage  or  keyage  Is  a  toll  or  dnty  for 
the  pitching  or  lodgiag  of  goods  upon  a 
wharf,  or  pay  for  taking  goods  into  a  boat, 
and  from  thence.  Knsenberg  y.  Browne,  42 
Pa.  (6  Wright)  178,  179. 

The  definition  of  wharfage  is  not  to  be 
eonflned  to  the  charge  for  landing  at  a  wharf. 
The  term  "wharfage"  is  generally  applied 
to  a  charge  for  landing  the  goods,  whether 
upon  an  artificial  erection  or  a  natural  land- 
ing. City  of  Sacramento  y.  The  New  World, 
4  Cal.  41,  44. 

Wharfage,  within  the  meaning  of  the 
statute  giving  a  lien  on  vessels  for  wharfage, 
does  not  include  the  use  by  a  steamboat  of  a 
private  wharfboat  placed  at  the  St  Louis 
levee,  and  therefore  such  use  cannot  be  the 
basis  of  a  Hen  upon  the  steamboat  Bersie 
y.  The  Shenandoah,  21  Mo.  18,  19. 

Doekage  and  moorage* 

Wharfage  is  a  charge  against  merchan- 
diae  for  the  use  of  wharves.  The  assess- 
ment by  state  harbor  commissioners  of  rates 
of  dockage,  or  charges  for  the  privilege  of 
mooring  to  docks,  is  not  a  violation  of  St 
1880,  p.  11,  providing  that  no  wharfage 
shall  be  collected  on  commerce  within  the 
state.  People  v.  Boberts,  28  Pac.  6SD,  691, 
92  Oal.  659. 

Moorage  Is  a  sum  due,  by  law  or  usage, 
for  mooring  or  fastening  of  ships  to  trees 
or  posts  at  the  shore  or  to  a  wharf.  Wharf- 
age  Is  a  toll  or  duty  for  the  pitching  or 
lodging  of  goods  upon  a  wharf.  Those  two 
kinds  of  shore  duties,  as  thus  designated  In 
the  Bngllsh  books,  which  are  evidently  dis- 
tinct in  their  nature,  the  one  as  a  charge  for 
the  accommodation  of  ships,  the  other  as  a 
8  WDa.A  P.— 41 


toll  for  the  use  of  a  landing  place  for  goods^ 
are  in  our  country  generally,  and  eertalnly 
In  the  port  of  Baltimore,  spoken  of  under 
the  one  common  denomination  of  '^pvharfage^ 
— the  wharfage  due  from  a  vess^  and  the 
wharfage  payable  on  merchandise;  and  this, 
perhaps,  has  arisen  from  the  fact  of  ne 
duty  being  demanded  of  ships  which  have 
been  moored  to  the  shore  where  there  was 
no  wharf.  The  Wharf  Case  (Md.)  8  Bland 
861,878. 

IHitj  oa  tonaace  distlagvlsked* 

See,  also,  ''Tonnage  Duty.^ 

A  wharfage  fee,  though  graduated  by  the 
tonnage  of  the  vessel.  Is  not  necessarily  a 
duty  on  tonnage;  but,  if  fixed  merely  for 
the  j;Hrivilege  of  landing  at  a  wharf,  it  is  in 
no  sense  a  tax.  City  of  Keokuk  v.  Keokuk 
Northern  Line  Packet  Co.,  46  Iowa,  196,  218. 

The  license  fee  exacted  by  St  Louis 
City  Ordinance  No.  282,  from  vessels  en- 
gaged in  transporting  freight  upon  the  Missis- 
sippi river  from  Illinois  to  Missouri,  and 
unloading  the  same  into  vessels  moored  at 
the  improved  wharf  of  the  dty  of  St  Louis, 
such  fee  not  being  exacted  as  compensation 
for  the  use  of  the  city's  wharf,  but  for  title 
privilege  of  towing  boats  or  other  water 
crafts  into  or  out  of  the  harbor  of  the  dty, 
or  from  one  place  to  another  within  said 
harbor,  is  not  a  wharfage  charge,  such  as  a 
state  or  municipality  may  lawfully  exact 
from  vessels  licensed  for  coasting  trade  and 
engaged  in  interstate  commerce,  but  is  an 
interference  with  such  commerce.  In  Keo- 
kuk Northern  Line  Packet  Co.  v.  City  of  Keo- 
kuk, 96  U.  a  80,  24  L.  Bd.  877,  the  court 
says:  "If  the  charge  is  clearly  a  duty,  a  tax, 
or  burden,  which,  in  its  essence,  is  a  con- 
tribution claimed  for  the  privilege  of  entering 
the  port  of  Keokuk,  or  remaining  in  it  or 
departing  from  it  imposed  by  authority  of 
the  state,  and  measured  by  the  capacity  of 
the  vessel,  it  Is  embraced  by  the  prohibi- 
tion of  such  a  duty.  But  a  charge  for  serv- 
ices rendered  or  for  conveniences  provided  is 
In  no  sense  a  tax  or  duty.  It  Is  not  a 
hindrance  or  impediment  to  free  navigation. 
The  prohibition  to  the  state  against  the  im- 
position of  a  duty  of  tonnage  was  designed 
to  guard  against  local  hindrances  to  trade 
and  cari'iage  of  vessels,  not  to  relieve  them 
from  liability  to  claims  for  assistance  ren- 
dered and  facilities  furnished  for  trade  and 
commerce.  It  is  a  tax  or  duty  that  is  pro- 
hibited; something  imposed  by  virtue  of  the 
sovereignty,  not  claimed  in  right  of  proprie- 
torship. Wharfage  is  of  the  latter  char- 
acter." In  Parkersburg  &  Ohio  Biver  Transp. 
Co.  V.  City  of  Parkersburg,  107  U.  8.  601, 
2  Sup.  Ot  782,  27  L.  Bd.  584,  title  court  dis- 
tinguishes between  a  duty  on  tonnage  and 
a  charge  for  wharfage,  saying  the  one  Is 
Imposed  by  the  government;  the  other,  by 
the  owner  of  the  wharf  or  landing.    The 
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one  18  a  commercial  regulation,  dictated  hj 
the  general  policy  of  the  country  upon  con- 
siderations having  reference  to  its  commerce 
or  revenue;  the  other  is  a  rent  charged  by 
the  owner  of  the  property  for  its  temporary 
use.  City  of  St  Louis  v.  Consolidated  Coal 
Oo.  (Mo.)  69  S.  W.  103,  105^  51  L.  B.  A.  860, 
81   Am.   St  Bep.  810. 

As  franeldse* 

See  "Franchise.** 

Nature  of  vso* 

Wharfage  involves  exclusive  use^  for 
longer  or  shorter  periods,  by  each  vessel, 
depending  on  the  nature  of  its  business  and 
the  extent  of  its  cargo.  Horn  v.  People,  28 
Mich.  221,  224. 

"Wharfage,"  as  used  In  a  resolution  of 
a  board  of  town  auditors  fixing  the  rate  of 
wharfage  for  the  town  dock,  should  be  con- 
strued in  the  ordinary  sense  of  that  term, 
and  does  not  apply  where  a  vessel  enjoyed 
none  of  the  ordinary  benefits  or  uses  of  the 
wharf  for  the  purposes  of  commerce  and 
navigation,  but  lay  aground  at  a  distance 
from  It  attached  to  it  by  one  or  two,  only, 
of  several  lines.  Wharfage  is  defined  in  the 
Encyclopedia  of  Commerce  and  Webster's 
Dictionary  as  the  fee  paid  for  loading  goods 
on  a  wharf,  or  for  shipping  them  off;  but  it 
also  may  clearly  include  the  use  of  a  wharf 
while  lying  alongside  for  protection.  The 
term  "wharf*  is  usually  applied  only  to 
vessels  afloat  and  enjoying  some  substantial 
benefits,  either  of  protection  or  safety,  or 
in  the  loading  or  unloading  of  cargo.  Town 
of  Pebham  v.  The  B.  P.  Woolsey  (U.  S.)  16 
Fed.  418,  419. 

Where  a  vessel  discharging  cargo  at  one 
wharf  overlapped  the  adjoining  wharf  for 
the  distance  of  20  feet,  the  vessel  enjoyed 
the  beneficial  use  of  such  adjoining  wharf, 
although  not  made  fast  to  it  and  for  such 
use  the  libelant  was  entitled  to  "wharfage,*' 
though  the  primary  definition  of  the  word  Is 
"compensation  paid  for  loading  goods  on  a 
wharf  or  shipping  them  off."  The  William 
H.  Brinsfield  (D.  C.)  39  Fed.  216,219. 

The  right  to  the  use  of  a  wharf  for  the 
purpose  of  weighing  the  cargo  is  part  of  the 
wharfage.  Carsanego  v.  Wheeler  (U.  8.)  16 
Fed.  248,  261. 

WHABFBOAT. 

As  a  Boat,  see  "Boat" 


WHABFIIIGEB. 

A  wharfinger  is  one  who  for  hire  re- 
ceives merchandise  for  his  wharf,  either  for 
the  purpose  of  forwarding,  or  for  deliver- 
ing to  the  consignee  on  such  wharf.  A 
wharfinger  Is  impliedly  bound  to  use  care 


for  the  safety  of  property  in  his  costody, 
and  must  see  that  the  wharf  is  reasonably 
safe.  Chapman  y.  State,  88  Pac  457,  468^ 
104  Cal.  690,  48  Am.  St  Bep.  16& 

A  "wharfinger"  Is  one  who  keeps  a 
wharf  for  receiving  goods  for  hire.  His  re- 
sponsibility begins  when  the  goods  are  de- 
livered at  or  on  the  wharf,  and  he  has  either 
expressly  or  by  implication  so  received  thenL 
Bodgen  V.  Stophet  82  Pa.  (8  Casey)  Ul«  118, 
72  Am.  Dec.  776. 

WHABFIKOEB'B  BEGEIPT. 

A  wharfinger's  receipt  f6r  partlcDiar 
property  may  be  used  in  commercial  trans- 
actions as  the  representative  of  and  a  sub- 
stitute for  property  which  has  been  depos- 
ited with  him,  and  the  delivery  of  the  prop- 
erty described  in  such  receipt  may  be  effect- 
ed by  the  delivery  of  the  receipt;  but  the 
delivery  of  a  so-called  "wharfinger's  receipt** 
which  represents  nothing  in  his  possession, 
is  not  a  symbolic  delivery  of  anything,  and 
consequently  could  not  form  a  good  baslB 
for  k  pledge  of  such  property,  though  sub- 
sequently the  property  was  delivered  to  the 
wharfinger.  Commercial  Bank  of  Jackson- 
ville T.  Flowers,  42  8l  B.  474^  116  Ga.  219. 

WHAT, 

What  is  left,  see  "Leff* 

WHAT  I  MAY  DIE  POSSESSED  OF. 

The  words  "what  I  may  die  possessed 
of,"  In  a  will,  are  sufilcient  to  describe  all 
property  of  whatever  description,  and  will 
pass  real  estate.    Barnes  t.  Patch,  8  Yes. 

G04,  607. 

WHAT  BEMAnrS. 

As  giving  power  of  disposal,  see  ""Be- 
main." 

"What  remains,"  as  used  In  a  will  re- 
quiring the  residuary  legatee  to  give  as  di- 
rected or  sell  what  remains,  means  what  is 
left  undisposed  of  by  the  other  clauses  of 
her  will,  and  Is  synonymous  with  "residue." 
Wyman  v.  Woodbury,  83  N.  Y.  Bupp.  217, 
220,  86  Hun,  277. 

'*What  remains,"  used  in  a  will,  will 
carry  the  whole  residue,  comprising  eveiy- 
thing  not  disposed  of.  The  words  are  equiv- 
alent to  the  Latin  word  ''residuum."  Crook 
Y.  Devandes,  11  Yes.  830,  831. 

WHATEVEB. 

Real  property  was  devised  to  a  trustee  te 
permit  A.  to  take  the  income  for  life,  with 
remainder  to  such  persons  as  A.  by  his  last 
will  should  appoint  and,  in  default  of  ap- 
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polntment,  to  A.*8  cbildren.  A.  by  his  last 
will  devised  "all  tbe  rest  and  residue  of  my 
estate,  whatever  and  wherever/'  bnt  his 
will  did  not  mention  the  power  nor  the  trust 
property,  and  A.  had  real  estate  in  his  own 
right  not  specifically  disposed  of.  Held,  that 
the  ^vords  '"wherever  and  whatever"  did  not 
mean  the  trust  property.  Bilderback  t. 
Boyce.  14  S.  O.  628,  542. 

WSATEVER  OAirSB. 

A  drover's  pass,  providing  that  persons 
riding  free^  to  take  charge  of  stock  shipped, 
should  do  so  at  their  own  risk  of  personal 
Injury,  "from  whatever  cause,"  cannot  be 
construed  to  mean  from  gross  negligence  or 
a  want  of  ordinary  care.  The  carrier  is 
liable  for  what  would  be  regarded  as  fault 
or  misconduct  on  its  part,  and  is  bound  to 
observe  reasonable  care  and  caution,  employ 
persons  of  reasonable  care  and  skill,  and  the 
best  vehicles  for  the  use  and  adapted  to  the 
nature  of  the  service  required.  Smith  v. 
New  York  Central  R.  R.  Co.  (N.  Y.)  29  Barb. 
132, 138,  affirmed  24  N.  Y.  222,  24& 

WHATEVEB  BEMAIN8. 

A  testatrix  whose  personal  property  con- 
sisted chiefly  of  stock,  after  bequeathing  a 
number  of  pecuniary  and  specific  legacies, 
and  giving  certain  directions  as  to  her  fu- 
neral, gave  £200  to  each  of  her  executors  for 
their  trouble,  and  bequeathed  "whatever  re- 
mains of  money**  to  the  five  children  of  B.  D. 
Held,  that  the  words  "whatever  remains  of 
money"  referred  to  the  testatrix's  general 
residuary  personal  estate.  Dowson  y.  Qas- 
koln,  2  Keen,  Ch.  15»  la 

WHATSOEVER. 

The  word  "whatsoever**  has  a  very  broad 
and  comprehensive  meaning.  Among  other 
definitions  given  to  the  word  by  Webster  are 
"one  thing  or  another"  and  "anything  that 
may  be,"  etc.,  sufiiciently  broad  to  cover  both 
real  and  personal  property;  anything,  in 
fact,  in  the  way  of  property.  Where  a  will, 
after  providing  for  the  payment  of  debts, 
gave  testator's  farm,  which  was  all  the  real 
estate  he  then  had,  and  all  his  personal  prop- 
erty, ''whatsoever  I  may  die  possessed  of," 
the  word  "whatsoever"  was  held  broad 
enough  to  cover  both  real  and  personal  prop- 
erty. Schuck  y.  Shook,  10  N.  Y.  Supp.  935, 
836. 

Where  a  lease  required  the  lessee  to 
pay*  all  assessments  whatsoever  levied  or 
charged  on  the  leased  property,  the  word 
"whatsoever"  did  not  affect  the  significance 
of  the  word  "assessments,"  so  as  to  increase 
its  meaning  to  include  general  taxes  not 
ordinarily  within  the  meaning  of  such  word. 
Stephani  y.  Catholic  Bishop  of  Chicago,  2 
UL  App.  248,  254. 


WHEAT  STEMS. 

Bleached  wheat  stems  or  wheat  heads 
are  entitled  to  admission  free  of  duty,  under 
Tariff  Act  1897,  par.  560,  Act  July  24,  1887, 
c.  11,  80  Stat  188  [U.  8.  Comp.  St  1901,  p. 
1864],  including  textile  grasses  or  fibrous 
vegetable  substances  not  dressed  or  manu- 
factured in  any  manner.  Bayersdorfer  & 
Co.  T.  United  States  (U.  8.)  122  Fed.  86a 

WHEELED  VEHICLE 

••Wheeled  vehicle,"  as  used  in  Act  May 
18,  1871,  providing  for  the  erection  of  a 
bridge,  fixing  the  rates  or  tolls  for  every 
"carriage,  wagon,  buggy,  or  other  wheeled 
vehicle  of  whatever  description,"  does  not , 
apply  to  a  street  car.  In  the  general  sense 
of  the  term,  a  street  car  is  a  wheeled  vehicle, 
the  same  as  an  ordinary  railroad  car  is  a 
vehicle;  but  both  are  vehicles  of  a  somewhat 
extraordinary  character  in  this  respect;  that 
they  can  only  be  used  as  a  means  of  con- 
veyance or  transportation  upon  a  permanent, 
continuous,  and  connected  track.  Mononga- 
hela  Bridge  Co.  v.  Pittsburg  &  B.  T.  B.  B. 
Oo.,  8  AtL  233,  236,  114  Pa.  478. 

WHEN. 

An  instruction  to  disregard  the  testi- 
mony of  a  witness  *Vhen  It  is  successfully 
proven  that  his  reputation  or  general  moral 
character  is  bad"  is  equivalent  to  "if  it  be 
successfully  proven."  State  y.  Haberle,  83 
N.  W.  461,  462,  72  Iowa.  140. 

The  word  "when,"  in  Act  1811,  to  amend 
the  thirty-first  section  of  the  Judiciary  act  of 
1778,  which  contains  the  passage  that,  when 
an  execution  against  the  body  of  any  defend- 
ant shall  have  been  served,  the  party  on 
whom  the  same  shall  have  been  served  shall 
be  released,  provided,  etc.,  is  used  in  the 
sense  of  "if  or  "whenever,"  and  not  as 
restricting  the  exercise  of  the  right  given 
to  the  very  point  of  time  at  which  the  arrest 
takes  places.  Hening  t.  Nelson,  20  6a.  583, 
584. 

"When,"  as  used  in  a  statute  providing 
that  when  any  notary  public  shall  protest 
certain  instruments,  he  shall  make  and  cer- 
tify, on  oath,  a  full  and  true  record  of  what 
shall  have  been  done,  which  certificate  shall 
be  admissible  as  evidence,  does  not  mean  "at 
the  time"  or  "at  which  time."  The  word 
"when"  is  generally  employed  as  equivalent 
to  the  word  "ir*  in  legislative  enactments. 
Grimball  v.  Marshall,  11  Miss.  (8  Smedes  A 
M.)  858,  364. 

"When,"  as  used  in  Pub.  St  c.  44,  |  1, 
providing  that  it  shall  be  the  duty  of  the 
court  to  appoint  commissioners  when  letters 
testamentary  or  of  administration  shall  be 
granted,  means  no  more  than  "in  case"  or 
**it'*    The  court  is  not  required  to  make  the 
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appointment  at  the  same  time  wben  letters 
are  granted.  Wilkinson  y.  Wlnne'a  Eatate, 
16  Minn.  169,  166  (Gil.  123). 

The  word  'Srhen/*  as  naed  In  transfer 
tax  law,  providing  that  such  tax  shall  be 
imposed  when  any  such  person  or  corpora- 
tion aa  specified  becomes  beneficially  enti- 
tled to  any  property  by  any  such  transfer, 
whether  made  before  or  after  the  passage  of 
this  act,  clearly  refers  to  future,  and  not 
to  past,  events.  In  re  Birdsall's  Estate,  49 
N.  Y.  Supp.  450,  463,  22  Misc.  Rep.  180. 

The  word  "when,**  as  used  in  the  statute 
authorizing  a  motion  for  a  new  trial  upcm  the 
minutes  of  the  court,  and  providing  that 
when  such  motion  is  heard  and  decided  upon 
the  minutes  of  the  court,  and  an  appeal  is 
taken  from  the  decision,  the  case  or  excep- 
tions must  be  settled  in  the  usual  form, 
relates  to  the  facts  of  the  motion  and  its  de- 
termination, and  has  the  meaning  the  word 
'^provided,"  or  the  words  **in  case,"  would 
have  had.  If  used  in  the  same  connection. 
Van  Brunt  &  Wilkins  Mfg.  Go.  v.  Kinney,  61 
Minn.  337,  839,  68  N.  W.  643,  644. 

Aa  after. 

''When,"  as  used  in  a  contract  providing 
that,  when  money  is  paid,  the  second  party 
and  her  husband  should  release  and  dis- 
charge the  party  of  the  first  part  from  all 
claims,  dues,  and  demands  which  they  or 
either  of  them  might  have  against  him, 
should  be  construed  in  the  sense  ascribed  to 
It  by  lexicographers,  as  "at  any  time  after." 
Kirtx  Y.  Peck,  21  N.  B.  180,  181,  118  N.  Y. 
222. 

Webster's  Dictionary  gives  one  of  the 
definitions  of  the  word  **when"  to  be  "after 
the  time  that";  and  it  has  that  meaning  in 
Rev.  Glv.  St  art  641,  as  amended  by  Act 
April  18, 1891,  providing  that  when  any  town 
or  city  shall  reincorporate  under  a  certain 
statute,  upon  a  majority  vote  of  the  legal 
voters,  all  property  of  the  old  corporation 
shall  be  vested  in  the  new.  .  City  of  Quanah 
V.  White,  28  S.  W.  1066,  1067,  88  Tez.  14. 

Aa  at  tHe  time  of. 

"The  ordinary  meaning  of  the  adverb 
"when"  is  "at  the  time  that"  City  of  St 
Louis  V.  Withaus,  3  S.  W.  896,  397,  90  Mo. 
646  (quoting  Webst  Diet). 

In  Act  June  17,  1887,  authorizing  the 
filing  of  mechanics'  liens  on  leaseholds,  and 
providing  that  when  the  materials  are  fur- 
nished or  labor  performed  by  others  than  the 
original  contractor,  they  shall  notify  the 
owners  or  reputed  owners  of  their  intention 
to  file  a  lien,  the  word  "when"  is  equivalent 
to  the  words  "at  the  time^"  and,  after  the 
work  is  done,  a  notice  of  an  intention  to  file 
a  lien  comes  too  late.  Strawlck  v.  Munhall, 
21  Atl.  161,  139  Pa.  163. 

"When,"  as  used  in  the  contract  for  the 
sale  of  laud,  obligating  the  vendee  to  give 


his  note  for  a  certain  sum  when  the  deed  la 
delivered,  is  not  to  be  construed  aa  requir- 
ing the  delivery  of  the  deed  before  execu- 
tion of  the  note,  but  the  two  acta  are  contem- 
poraneous, and  the  vendee  is  not  entitled  to 
specific  performance  without  first  tendering 
the  note.  Ware  t.  Lippincott  (N.  J.)  10  AtL 
404,406. 

A  city  charter  providing  that  the  mayor 
may  by  proclamation  call  special  seasiona  of 
the  Assembly,  and  shall  specially  state  to 
them,  "when  assembled,"  the  objects  for 
which  they  have  been  convened,  and  thehr 
actions  shall  be  confined  to  auch  objecta,  la 
to  be  construed  to  mean  "at  the  time  of  as- 
semblage." City  of  St  Loula  t.  Withaua»  8 
S.  W.  896,  897,  90  Mo.  64& 

Aa  word  of  eonditioa. 

"When,"  standing  by  Itself  and  applied 
to  legacies,  is  a  word  of  condition.  Johnson 
V.  Baker,  7  N.  0.  818,  321,  9  Am.  Dec.  605. 

The  word  "when,"  like  "af  'U**  *1?w>- 
vided,"  etc.,  in  a  testamentary  gift  of  per^ 
sonalty,  ia  a  word  of  condition,  denoting; 
unless  qualified  by  the  context  the  time 
when  the  gift  is  to  take  effect  in  substance; 
so  that  if  the  legatee  die  before  the  period 
specified,  the  legacy  la  lapsed.  Sellers'  Sla'r 
T.  Reed*  18  &  B.  764,  766,  88  Va.  877. 

"When,"  aa  used  respecting  gifts  of  per- 
sonal estate  by  will,  is  a  word  of  condition, 
and  Imports  that  the  time  when  the  legatee 
la  to  receive  the  bounty  is  of  the  essence  of 
the  donation,  unless  there  be  some  other  ex- 
pression to  explain  It  or  some  provision  in 
the  context  to  control  it  Guyther  v.  Taylor, 
38  N.  C.  828,  826. 

Aa  importlas  eonditlrai  vreeedemt. 

A  contract  which  providea  that  the  mon- 
ey la  to  be  paid  when  some  particular  thing 
is  done  means  that  the  doing  of  such  thing 
is  a  condition  precedent  Adams  t.  Wil- 
liams (Pa.)  2  Watta  A  S.  227,  228. 

The  condition  of  a  bond  providing  that 
the  obligor  was  to  do  a  thing  "when  thereto 
requested"  means  that  he  was  not  obliged  to 
perform  the  act  unless  the  request  waa 
made.  Jonea  v.  Cooper  (Yt)  2  Aikena,  64, 
6a 

As  used  in  a  legacy  going  to  daughters, 
equally  to  be  divided  between  them  when 
they  shall  arrive  at  24  years  of  age,  and 
giving  all  the  residue  to  another,  the  word 
"when"  denoted  the  period  of  payment,  and 
was  not  to  be  dsemed  as  a  condition  pre- 
cedent on  which  the  legacy  was  to  vest  but 
merely  postponed  the  payment  thereof.  May 
V.  Wood,  8  Brown'a  Ch.  471,  474. 

Aa  ereatlais  *  eoatlaseaej. 

"When,"  aa  used  in  the  grant  of  a  re> 
malnder,  did  not  Import  a  contingency  or 
make  anything  necessary  to  precede  the  vest- 
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Ing  of  a  remainder.  Mlddletan*8  Heirs  y. 
Middleton*s  Devisees  (Ky.)  43  S.  W.  677  (cit- 
ing Williams  y.  Williams,  91  Ky.  554,  555, 
16  S.  W.  361;  Williamson  y.  Williamson,  57 
Ky.  [18  B.  Mon.]  829). 

A  will  declaring  tbat  a  certain  legacy 
shall  be  paid  to  a  legatee  ''when  or  if  he 
attains  21  yests  the  legacy  at  the  death  of 
the  testator,  and  snch  legacy  is  not  contin- 
gent npon  the  legatee  attaining  21.  Lister 
y.  Bradley,  1  Hare,  10,  14. 

"When,"  as  used  in  a  will  giving  one  a 
legacy  when  he  arrives  at  a  certain  age, 
means  that  the  legacy  is  contingent.  Colt 
y.  Hubbard,  83  Oonn.  281,  286;  Post  v.  Her- 
bert's Bz'rs,  27  N.  J.  Eq.  (12  O.  B.  Oreen) 
640.  548. 

The  words  "when,"  and  "whenever,"  re- 
ferring to  the  time  at  which  property  is  to 
be  divided,  will  not  be  allowed  to  make  a 
devise  to  children  contingent,  for  these 
words  and  their  synonyms  almost  always  ap- 
pear when  a  vested  remainder  is  created, 
lianderson  v.  Lukens,  28  Pa.  (11  Harris)  81, 
62  Am.  Dec  812.  "When"  and  "upon,"  re- 
ferring to  the  time  of  performing  an  act,  are 
substantially  synonymous.  Womrath  v.  Mc- 
Gormlck,  61  Pa.  a  P.  F.  Smith)  604,  607 
(citing  Adams  t.  Williams  [Pa.]  2  Watts  & 
8.  227). 

It  is  the  genera]  rule  that  a  legacy  to  a 
person  "when"  or  "as"  he  shall  attain  to  a 
given  age,  is  prima  facie  contingent;  but  dr- 
cnmstances,  even  though  but  slight,  in  the 
context,  may  be  sufficient  to  show  that  the 
attainment  of  the  specified  age  was  not  in- 
tended as  a  condition,  but  only  to  fix  the 
time  of  payment,  in  which  case  it  will  be 
held  to  be  a  vested  legacy.  An  exception  to 
the  general  rule  of  construction  above  stated 
Is  that  where  the  postponement  is  for  the 
ben^t  of  the  estate,  the  legacy  vests  at  the 
death  of  the  teststor,  notwithstanding  the 
direction  is  to  pay  "when"  or  "as"  the  leg- 
atee attains  to  a  specified  age.  Fisher  v. 
Johnson,  88  N.  X  Bq.  (11  Stew.)  46,  66. 

The  expressions,  "I  give  and  bequeath 
to  A.  B.  at  the  age  of  twenty-one/'  or  "if  he 
arrives  at  twenty-one,"  or  "provided  he  lives 
to  be  twenty-one,"  or  "in  case  of  his  arriv- 
ing at  twenty-one,"  or  "when  he  arrives  at 
the  age  of  twenty-one,"  have  all  been  held 
to  be  contingent  legacies.  Gilford  v.  Thorn, 
9  N.  J.  Bq.  a  Stockt)  702,  704,  729. 

As  if. 

The  word  "when"  means  "at  that  time"; 
but  tills  Is  not  the  only  meaning  of  the  word. 
It  being  often  used  for  **ir*  or  "in  case." 
United  States  v.  Willings,  8  U.  S.  (4  Granch) 
48,  54,  2  L.  Ed.  648. 

Defendant  executed  the  following  In- 
gtrument:  "I,  the  undersigned,  herewith 
promise  to  pay  to  the  widow  O.  on  her  wed- 
ding day,  when  she  shall  become  my  wife. 


the  sum  of  One  Thousand  Dollars."  The 
parties  separated  soon  after  the  marriage, 
and  the  wife  brought  an  action  to  recover 
the  amount  claimed  to  be  due  under  the  in- 
strument. It  was  held  that  the  word 
"when,"  as  used  in  the  instrument,  was  not 
used  in  tiie  sense  of  **if,"  so  as  to  express 
the  consideration  of  the  promise,  but  merely 
expressed  the  time  when  the  payment  should 
be  made.  Therefore  the  consideration  for 
the  promise  was  not  sufficiently  expressed 
in  the  agreement  Siemers  v.  Siemers,  66 
Minn.  104, 106,  67  N.  W.  802,  60  Am.  St  Rep. 
480. 

As  relattns  to  ttme  of  TestiiiB  or  enjoy- 
ment of  estate. 

When  used  in  a  devise  of  a  remainder, 
limited  upon  a  particular  state  and  termin- 
able on  an  event  which  may  necessarily  hap- 
pen, the  word  "when"  will  be  construed  to 
relate  merely  to  the  time  of  the  enjoyment 
of  the  estate,  and  not  to  the  time  of  its  vest- 
ing. Ganfield  v.  Fallon,  57  N.  Y.  Supp.  149, 
154  (citing  Moore  v.  Lyons  [N.  Y.]  25  Wend. 
119,  144;  Sheridan  v.  House,  *48  N.  Y.  [4 
Keyesi  660;  Livingston  v.  Greene,  52  N.  Y. 
118,  123;  Ackerman  v.  Gorton,  67  N.  Y.  63, 
66;  Nelson  v.  Russell,  136  N.  Y.  137,  31  N. 
B.  1008);  Hang  v.  Schumacher,  64  N.  Y.  Supp. 
310,  813;  Hersee  v.  Simpson,  48  N.  B.  890, 
801,  154  N.  Y.  496;  Frame  v.  Stewart  (Pa.) 
5  Watts,  483,  436.  See,  also,  Boreston^s  Case, 
3  Coke,  10,  21  (followed  by  Holcroft's  Case, 
Moore,  486);  Middleton*s  Heirs  v.  Middle- 
ton's  Devisees  (Ky.)  43  S.  W.  677;  Wil- 
liamson V.  Williamson,  57  Ky.  (18  B.  Mon.) 
320,  376;  Williams  v.  WUliams,  91  Ky.  554, 
566,  16  S.  W.  361. 

As  used  in  a  will  leaving  certain  prop- 
erty to  testator's  children  when  they  should 
respectively  attain  their  ages  of  21  years,  or 
day  or  days  of  marriage,  the  word  "when" 
did  not  denote  merely  the  time  at  which  the 
gifts  were  to  take  effect  in  possession,  but 
the  time  when  the  gifts  were  to  take  effect 
in  substance.  It  is  the  same,  speaking  of  an 
uncertain  event,  whether  you  say  "when"  or 
"IT'  it  shall  happen.  In  the  dvU  law  the 
words  "cum"  and  "si,"  as  referred  to  this 
subject,  are  precisely  equivalent  The  word 
"when,"  not  standing  by  itself,  but  coupled 
with  other  expressions  or  circumstances  that 
have  a  reference  to  the  time  at  which  the 
possession  of  the  thing  is  to  take  place,  has  . 
been  held  by  the  civil  law  not  to  have  so  ab- 
solute a  sense  that  it  cannot  be  controlled. 
Hanson  v.  Graham,  6  Yes.  Jr.  239,  243. 


"The  cases  are  common  which  hold  that 
adverbs  of  time,  such  as  'when,'  *then,'  'aft- 
er,' 'from  and  after,'  etc.,  in  the  devise  of  a 
remainder  limited  upon  a  life  estate,  are  to 
be  construed  merely  as  relating  to  the  time 
of  the  enjoyment  of  the  estate,  and  not  to 
the  time  of  its  vesting  in  interest,  and  tliat 
the  law  favors  such  a  construction  of  a  will 
as  will  avoid  the  disinheritance  of  remain- 
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dennen  who  may  happen  to  die  before  the 
determination  of  the  precedent  estates.  In 
Connelly  t.  O'Brien,  60  N.  B.  20,  166  N.  Y. 
406,  the  Court  of  Appeals  carried  this  doc- 
trine so  far  as  to  hold  that  where  testator 
g^Ye  his  property  to  his  widow  during  her 
life,  and  to  such  of  his  children  that  'may 
then  be  alive,'  the  adverb  was  Intended  by 
him  to  refer  to  the  time  of  his  own  death 
and  not  to  that  of  his  widow,  and  that  con- 
sequently a  daughter  who  survived  him,  but 
died  before  the  widow,  took  a  vested  share." 
Ackerman  v.  Ackerman,  71  N.  Y.  Supp.  780, 
781,  63  App.  Div.  370. 

Where  a  will  provided  that  testator  gave 
and  bequeathed  unto  his  son  J.,  when  he  ar- 
rived at  the  age  of  21  years,  a  certain  tract 
of  land,  to  hold  to  him,  his  heirs  and  assigns, 
forever,  and  thereafter  the  testator  bequeath- 
ed to  his  wife  the  use  of  the  land  until  J. 
should  become  of  age,  the  use  of  the  word 
"when"  did  not  limit  the  quality  of  the  es- 
tate devised,  but  merely  the  time  when  J. 
was  to  be  entitled  to  possession  thereof,  and 
hence  the  devise  vested  in  him  an  absolute 
fee  on  the  testator's  death.  Kerlin's  Lessee 
V.  Bull  (Pa.)  1  Dall.  175,  177,  1  L.  Ed.  88. 

A  devise  to  two  children  "when  they 
shall  attain  the  age  of  twenty-one  years" 
means  that  the  devise  is  vested,  but  the 
possession  or  enjoyment  thereof  is  post- 
poned until  the  devisees  attain  such  age. 
Branstrom  v.  Wilkinson,  7  Yes.  422. 

The  word  ••when,"  like  the  words  "at" 
and  **lf,"  applied  to  legacies  of  personalty, 
makes  the  gift  contingent;  but  the  superad- 
dltion  of  the  words  that  the  legacies  are 
•'equally  to  be  divided  among  the  beneficia- 
ries" shows  that  the  word  "when"  is  used 
to  designate  the  time  of  enjoyment  of  the 
legacy,  and  not  to  prevent  its  vesting.  Sims 
V.  Smith,  59  N.  0.  347,  349. 

The  words  "If'  and  ••when,"  in  a  will, 
are  ordinarily  words  of  condition  or  of  con- 
ditional limitation.  It  Is  equally  clear  that 
their  meaning  may  be  controlled  by  pro- 
visions in  the  will  which  show  an  Intention 
that  the  legacy  shall  be  vested.  Thus,  a  will 
giving  each  of  testator's  children  a  pecuniary 
legacy  when  the  youngest  child  arrives  at  the 
age  of  12  years,  and  providing  that  the  whole 
estate  shall  be  enjoyed  by  testator's  family 
in  common  until  that  time,  creates  a  vested 
legacy.    Sutton  v.  West,  77  N.  C.  429,  431. 

"When  recovered,"  as  used  in  a  will  by 
which  legacies  were  to  be  paid  out  of  the 
money  due  on  a  mortgage  "when  the  same 
shall  be  recovered,"  did  not  suspend  or  post- 
pone the  right  of  the  legatees  to  the  Interest 
Wood  V.  Penoyre,  13  Ves.  325,  337. 

Aa  at  whieh  tlaie. 

••When"  means  ''at  which  time."  Wil- 
liams V.  Washington  Life  Ins.  Co.,  31  Iowa, 
541,  544  (quoting  Bouv.  Law  Diet). 


Aa  where. 

"When,"  as  used  in  Gen.  St  1889,  par. 
1259,  providing  that,  when  any  railroad  runs 
through  Improved  or  fenced  land,  the  rail- 
road company  shall  make  proper  cattle 
guards  on  such  road  when  they  enter  and 
when  they  leave,  has  the  meaning  of  '•when- 
ever," rejg^ardlees  of  whether  the  land  Is 
fenced  when  the  road  is  built,  and  is  not 
equivalent  to  ••where."  Atchison,  T.  &  B. 
F.  R.  Co.  Y.  BilUngs,  52  Pac.  61»  63»  7  Kan. 
App.  399. 

Aa  whenever. 

As  used  in  Laws  1886^  c  335,  author- 
izing the  city  of  Brooklyn  to  buy  certain 
waterworks  when  and  at  such  price  as  may 
be  agreed  on,  and  providing  that.  If  the 
parties  were  unable  to  agree  on  a  price, 
the  power  to  acquire  said  property  by  emi- 
nent domain  was  delegated  to  the  city,  and 
the  officers  thereof,  within  two  years  there- 
after, might  acquire,  such  property,  the  word 
"when"  relates  to  a  point  of  time  In  the 
progress  of  a  simple  negotiation,  and  not  In 
the  sense  of  an  unlimited  future.  It  does  not 
have  the  effect  of  the  word  "whenever."  It 
contemplates  a  possible  agreement  as  to 
price  In  the  course  of  the  only  authorized 
negotiation  of  the  one  permitted  effort  to 
buy,  and,  ••when"  that  occurs,  the  authority 
to  purchase  arises;  but.  If  the  single  negotia- 
tion contemplated  ends  In  a  disagreement 
the  city  may  condemn,  but  must  exercise  the 
right  within  two  years  or  not  at  all.  Zeigte 
V.  Chapin,  27  N.  B.  471,  473,  126  N.  Y.  342. 


In  an  action  against  a  railroad  for  neg- 
ligence It  was  said:    ••The  language  of  the 
finding  is  not  that  'when'  he  had  passed  the 
car,  and  his  horses  had  gone  to  within  10 
feet  of  the  main  track,  he  looked,  and  then 
pulled  on  his  lines.    The  sense  of  the  lan- 
guage of  the  finding  Is  that  •as  soon  as*  he 
had  passed  he  looked,  or  •just  after  the  mo- 
ment' of  passing  he  looked,  or  he  passed 
the  car  at  the  time  he  looked."    The  quoted 
words  are  definitions  of  the  word  ••when," 
given  by  the  Century  Dictionary,  and  sus- 
tained by  Webster's  International   Diction- 
ary (Ed.  1893).    When  he  had  passed  tbe 
car  and  looked,  and  when  he  had  pulled  up- 
on  the  lines  and  endeavored  to  -stop  tbe 
horses,  it  was  then  that  tbe  horses  were  10 
feet  from    defendant's   main   track.    Pitts- 
burgh, C,  C.  &  St  L.  Ry.  Co.  T.  Burton,  38 
N.  B.  594,  139  Ind.  357. 

Upon  synonymoiuu 

••When"  and  ''upon,"  referring  to  the  time 
of  performing  an  act,  are  substantially  syn- 
onymous. Womrath  v.  McCormlck,  51  Pa. 
504,  507  (citing  Adams  t.  Williams  [Pa.]  2 
Watts  &  S.  227). 
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A  promise  by  a  debtor  to  pay  ''when 
able"  amormts  to  a  promise  to  pay  on  condi- 
tion, the  burden  of  proof  of  the  fulfillment 
of  which  is  on  the  creditor.  Cole  ▼.  Sazby, 
S  Bsp.  169,  100;  Penn  v.  Bennet,  4  Gamp. 
206;  Besford  y.  Saunders,  2  EL  Bl.  116;  Wait 
T.  Morris  (N.  Y.)  6  Wend.  394,  896;  Cartledge 
V.  West  (N.  Y.)  2  Denio,  377,  878;  Bverson 
Y.  Carpenter  (N.  Y.)  17  Wend.  419,  420; 
Wakeman  y.  Sherman,  9  N.  Y.  85,  92;  Proc- 
tor y.  Sears,  86  Mass.  (4  Allen)  96;  Chandjer 
y.  Oloyer,  32  Pa.  (8  Casey)  609;  Dayies  y. 
Smith,  4  Esp.  36;  Bush  y.  Barnard  (N. 
Y.)  8  Johns.  407;  Salinas  v,  Wright,  11  Tex. 
572,  675  (citing  Mitchell  y.  Clay,  8  Tex. 
445);  Thompson  y.  Lay,  21  Mass.  (4  Pick.) 
47,49. 

A  promise  to  pay  "when  able,"  "as  soon 
as  possible,"  "when  I  can,"  ''as  soon  as  he 
could,"  construed  not  to  render  a  promise 
conditional;  such  phrases  being  held  too  un- 
certain to  constitute  a  condition.  Homer  y. 
Starkey,  27  111.  13,  14;  Norton  y.  Shephard, 
48  Conn.  141,  142,  40  Am.  Rep.  157;  Cum- 
mings  y.  Gassett,  19  Yt  308,  310;  Fh*st  Con- 
gregational Soc  y.  Miller,  16  N.  H.  620,  622. 

A  new  promise  to  pay  a  debt  barred  by 
the  statute  of  limitations,  "when  able,"  was 
a  conditional  promise,  and,  the  debtor  hay- 
ing a  right  to  impose  conditions  on  his  prom- 
ise, the  debt  being  barred,  and  he  being  un- 
der no  legal  obligation  to  pay  the  same,  the 
creditor  could  not  recover  thereon  in  the  ab- 
sence of  proof  of  the  debtor's  ability  to  pay, 
which  was  a  question  of  fact  Richardson 
y.  BHcker,  1  Pac.  433,  434,  7  Colo.  68,  49  Am. 
Bep.  844. 

Where  an  insolyent  or  bankrupt,  after 
his  discharge,  agrees  to  pay  one  of  his  debts, 
existing  prior  to  the  discharge,  "when  able," 
there  is  not  an  absolute,  but  a  conditional, 
promise.  Bcouton  y.  Elslord  (N.  Y.)  7  Johns. 
36^  87. 

WHEK  CONVENIENT. 

Bee  "Conyenience — Conyenient* 


WHEN  IN  FUNDS. 

When  a  bill  of  exchange  or  order  for 
money  is  accepted  to  be  paid  "when  in 
fands,"  the  import  of  that  condition  is  "when 
the  acceptor  is  in  possession  of  cash  which 
the  drawer  has  a  present  right  to  demand 
and  receive."  It  would  not  apply  to  the 
wages  for  the  daily  labor  of  the  drawer,  due 
from  the  acceptor  to  him  after  the  accept- 
ance, such  wages  being  necessary  for  the 
support  of  himself  and  family.  In  Camp- 
bell y.  Pettenglll,  7  Me.  (7  Greenl.)  128,  20 
Am.  Dec.  849,  the  question  came  directly 
up,  and  the  court  determined  that  the  phrase 
"when  In  funds"  means  when  the  acceptor 
liaa  in  his  hands  money  of  the  drawer  suf- 


ficient to  pay  the  bill.    Wlntermute  y.  Post, 
24  N.  J.  Law  (4  Zab.)  420,  423. 


WHEN  ICANITFAOTUBED. 

An  authority  to  an  agent  to  make  sales 
of  sherry  "when  manufactured"  authorizes 
the  agent  to  sell  manufactured  sherry  only, 
and  not  to  make  sales  of  sherry  to  be  man- 
ufactured. Merrlam  y.  De  Turk,  6  Pac.  424, 
66  Cal.  649. 


WHEN  WANTED. 

A  note  payable  **when  wanted"  is  pay- 
able on  demand.  Goodwin  y.  Hazzard,  1 
Ind.  614,  615. 


'•Whenever"  is  often  used  as  equlvaleni 
to  "as  soon  as,"  but  It  is  also  often  used 
where  the  time  Intended  by  it  is  and  will  be, 
until  its  arrival,  or  for  some  uncertain  period 
at  least.  Indeterminate.  The  word  was  con- 
strued in  the  latter  meaning  in  a  will  direct- 
ing a  distribution  of  certain  property  when- 
ever the  younger  child  of  testator's  daughter 
should  have  reached  the  age  of  21  yeara 
Robinson  y.  Greene,  14  R.  1. 181, 18& 

Laws  1890,  c.  87,  art  3,  I  5,  declaring 
that  the  mayor  shall  have  power  to  remove 
any  officer  appointed  by  him  whenever  he 
shall  be  of  the  opinion  that  the  interests  of 
the  city  demand  it,  confers  on  tbe  mayor  an 
absolute  power,  which  vests  in  him  without 
limitation  or  qualification,  and  gives  him 
the  right  to  remove  any  person  appointed  by 
him  at  will;  the  last  clause  of  tbe  section 
not  being  in  the  nature  of  a  proviso  or  a 
condition  precedent  to  such  removal,  but 
merely  requiring  that  the  mayor  shall  make 
the  report  to  the  city  council  for  the  purpose, 
evidently,  of  apprising  the  council  and  the 
citizens  generally  of  the  reasons  which  In- 
fiuenced  him  in  his  action.  The  mayor's 
failure  to  make  such  report,  however,  does 
not  affect  his  action  in  making  the  removal. 
State  y.  WUliams,  60  N.  W.  410,  412,  6  B.  D. 
119. 

The  word  "whenever"  Is  an  adverb  of 
time  rather  than  place,  and  its  indication  is 
future  rather  than  past  Kennebec  &  P.  R. 
Co.  y.  Portland  &  K.  R.  Co.,  59  Me.  9,  61. 

As  at  any  time. 

As  used  in  Gen.  fit  c.  80,  |  73,  enact- 
ing that,  whenever  service  of  process  cannot 
be  made  on  any  person  liable  as  sheriff  by 
reason  of  the  removal  of  such  person,  an 
action  of  debt  or  sci.  fa.  may  be  brought, 
the  word  **whenever"  covers  all  the  time 
during  which  the  liability  of  the  sheriff 
would  exist,  and  looks  directly  to  the  act 
of  making  service  of  the  process.  If,  at 
any  time  during  the  existence  of  such  lia- 
bility, process  cannot  be  served  by  reason 
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of  tb%  remoYal  of  the  sheriff,  then  the  ac- 
tion against  the  sureties  may  be  had.  Hlne 
T.  Pomeroy,  40  Vt  103,  107. 

As  need  in  Act  Jan.  28^  1885,  as  amend- 
ed by  Act  Feb.  12,  1885,  I  1,  providing  that 
whenever  any  city  or  town  incorporated  un- 
der the  general  municipal  corporation  act 
should  be  indebted  in  a  certain  sum  and  de- 
faulted in  the  payment  of  its  interest,  its 
charter  should  be  repealed,  and  the  incorpo- 
ration thereof  dissolved,  ••whenever"  means 
"at  whatever  time/'  and  does  not  apply  only 
to  cities  which  were,  at  its  approval,  In- 
debted in  the  sum  mentioned.  Ex  parte 
Wells,  21  Fla.  280,  801. 

"Whenever,"  as  used  in  Pol.  Code,  |  437, 
providing  that  whenever  any  person  has  re- 
ceived moneys  belonging  to  or  held  in  trust 
for  the  state,  and  fails  to  render  an  account 
thereof  and  to  make  settlement  with  the 
comptroller  within  the  time  prescribed  by 
law,  the  comptroller  must  state  an  account 
with  such  person,  charging  25  per  cent  dam- 
ages and  interest,  simply  means  the  same  as 
••IT';  i.  e.,  in  those  cases  in  which  parties 
receiving  money  do  not  account,  etc.  It 
does  not  mean  at  whatever  time  moneys 
have  been  received.  People  y.  Melone,  15 
Pac.  294,  296,  13  Cal.  574. 

The  term  ••whenever  It  appears  that  the 
justice  has  no  jurisdiction  thereof,"  as  used 
in  Code,  c.  50.  |  66,  providiug  that  an  ac- 
tion shall  be  dismissed  at  plaintiff's  cost  in 
such  case,  obviously  means  if  it  appears  at 
any  time  during  the  trial,  by  the  evidence  or 
otherwise,  the  action  shall  be  dismissed. 
Mountain  City  Mill  Co.  v.  Southern,  34  S.  B. 
782,  783,  46  W.  Va.  754. 

As  importing  oontlngenoy. 

••Whenever,"  as  used  in  a  will  provid- 
ing that  whenever  the  death  or  marriage  of 
testator's  widow  should  take  place,  the  prop- 
erty should  be  equally  divided  among  his 
children,  cannot  make  the  devise  to  the  chil- 
dren contingent  for  that  word  or  its  syn- 
onyms almost  always  appear  where  a  vest- 
ed remainder  Is  created.  Manderson  v.  Lu- 
kens,  23  Pa.  (11  Harris)  31,  33,  62  Am.  Dec 
312. 

As  ia  all  oases. 

Rev.  St  c.  26,  fi  19,  providing  that  "when- 
ever," at  the  time  and  place  appointed  for 
the  trial  of  any  dvil  suit  before  a  justice, 
such  justice  should  be  unable  to  attend,  any 
other  justice  might  continue  the  cause,  means 
in  all  cases  which  should  need  the  interven- 
tion of  another  justice.  Whitcomb  v.  Rood, 
20  Vt  49,  53. 

WHERE. 


Adverbs  of  time,  as  ••where,"  "there- 
after," "from,"  etc,  in  a  devise  of  a  re- 
mainder, are  construed  to  relate  merely  to 
the  time  of  the  enjoyment  of  the  estate,  and 
not  the  time  of  the  vesting  in  interest 
Poor  V.  Oonsldine,  78  U.  &  (6  WalL)  458,  474, 
18  L.  Ed.  869,  874. 

WHUBE  SITUATED. 

The  law  providing  that  aH  other  person- 
al property.  Including  shares  in  national 
banks,  shall  be  taxed  ••where  situated,"  and 
being  silent  as  to  the  definition  of  these 
words,  by  implication  adopts  the  ordinary 
rule  that  personal  property  in  the  nature  of 
bank  shares  follows  the  situs  of  the  owner. 
Smith  T.  Webb,  11  Minn.  500»  514  (GIL  378^ 
390). 

WHEREAS. 

The  word  "whereas"  Is  defined  to  mean 
••the  thing  being  so  that";  "considering  that 
things  are  so."  Dean  v.  Olark,  80  Hon,  80, 
83,  30  N.  Y.  Supp.  45,  47. 

The  word  "whereas,"*  as  used  in  an  in- 
dictment for  perjury  averring  that  •'where- 
as, in  truth  and  in  fact  *  *  *  he 
♦  •  •  was  down  to  S.'s  corral,"  is  not 
used  in  the  sense  of  being  a  mere  recitnt 
but  is  used  as  a  positive  averment  People 
V.  Ennis,  70  Pac.  84^  86, 137  Cal.  2G3. 

WHEREFORE. 

The  word  ••wherefore"  Is  defined  as 
meaning  ••for  which  reason";  and  an  aver- 
ment in  a  plea,  ••Wherefore  the  defendants 
say  that  said  premium  note  was  and  is  void«" 
is  held  not  to  render  the  plea  argumenta> 
tive.  Lycoming  Fire  Ins.  Co.  r.  Wright,  55 
Vt  526,  531. 

WHEREON. 

A  contract  for  the  construction  of  a 
bridge,  providing  that  the  company  for  whom 
the  bridge  was  to  be  built  should  have  a 
lien  upon  such  machines,  implements,  and 
materials  as  should  for  the  time  being  be 
in  or  upon  the  "lands  or  grounds  whereon 
said  bridge  was  to  be  built"  as  a  security 
for  the  completion  of  the  works,  includes 
all  places  in  which  the  building  of  the  bridge, 
in  a  popular  sense,  is  being  carried  on,  if 
such  places  were  In  the  xK)ssession  of  the 
person  for  whom  the  bridge  was  to  be 
built  so  that  they  might  be  considered  as 
having  a  possession  of  the  articles  there 
placed.  Hawthorn  v.  Newcastle  upon  Tyne 
&  North  Shields  B.  Co.,  8  AdoL  &  B.  733» 
736. 

WHERESOEVER. 


The  word  '"where"  is  defined  as  meaning 
"at  which  or  what  place."    Cook  v.  Kelsey,  I         In  a  will  by  which  the  testator  devised 
19  N.  Y.  412,  414.  1  and  bequeathed  *'all  my  estate  and  effects 
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wbatsoeyer  and  wheresoever."  tbe  Tvord 
^^rheresoeyer"  pointed  to  locality,  and  was 
peculiarly  applicable  to  real  estate.  Stokes 
T.  Salomons,  4  Eng.  Law  &  Eq.  183,  1S7. 

WHEREUPON. 

'^Whereupon"  does  not  necessarily  im- 
ply immediate,  instantaneous  action,  bat  it 
does  imply  action  in  consequence  of  and 
without  change  in  the  facts  antecedently 
stated  as  the  moving  cause,  and  /'after 
which,"  "upon  which,"  "in  consequence  of 
which,"  the  subsequent  fact  took  place; 
and  where  a  record  stated  that  the  jury  had 
retired  to  consider  their  verdict,  and  they 
returned  into  court  with  the  same^  and  pre- 
sented it,  finding  the  prisoner  guilty,  "where- 
upon the  prisoner  moved  to  set  aside  the 
verdict,"  the  record  will  be  deemed  to  show 
that  the  prisoner  was  actually  present  in 
court  at  the  time.  Gilligan  v.  Oommon- 
wealth,  37  S.  B.  962,  964,  99  Ya.  816. 

"Whereupon"  Is  not  a  word  expressing 
a  definite  time,  but  as  contained  in  a  docket 
entry  stating  that  the  Jury  returned  a  ver- 
dict, "whereupon  the  court  rendered  judg- 
ment," means  that  the  judgment  was  ren- 
dered on  the  verdict  without  an  adjourn- 
ment. State  y.  Van  Ells,  32  N.  W.  32,  33, 
69  Wis.  19. 

"Whei*eupon,"  as  the  term  is  used  in  a 
Justice's  transcript,  as  follows:  "The  plain- 
tiff appeared  according  to  notice,  and  the 
defendant  did  not  appear  until  after  4  o'clock* 
whereupon  I  gave  judgment  in  favor  of  the 
plaintiff,"  etc. — means  that  upon  the  defend- 
ant's appearance  he  gave  Judgment,  etc. 
Bartow  v.  Smytli,  14  N.  J.  Law  (2  J.  S. 
Green)  286,  28& 


WHEREVER. 

In  Act  March  13,  1815,  declaring  that 
on  due  proof  that  process  had  b'^en  served 
personally  on  a  party,  wherever  found,  or 
that  a  copy  had  been  given  to  him  or  her 
15  days  before  the  return  of  the  same,  a 
divorce  might  be  decreed,  the  words  "wher- 
ever found"  could  not  be  construed  so  as 
to  give  the  court  extraterritorial  power,  with- 
out its  Jurisdiction  over  a  person,  citizen,  or 
resident  of  another  state.  Appeal  of  Ral- 
ston, 93  Pa.  133,  136. 

A  bond  requiring  the  appearance  of  de- 
fendant "wherever  the  King  shall  then  be 
in  England,"  is  to  be  construed  to  mean 
"^Vestmlnster."  Jones  r.  Stordy,  9  East, 
65,  56. 


WHERRY. 

A  wherry  is  a  craft  plying  for  hire  for 
flie  carrying  of  passengers.  Keg.  v.  Reed,  28 
Bng.  Law  &  Bq.  133,  135. 


A  wherry  is  a  boat  plying  for  hire  and 
carrying  passengers  or  goods,  and  does  not 
Include  a  steam  tug  used  for  towing  boats. 
Reed  T.  Ingham,  26  Bng.  Law  &  Bq.  164, 
167. 

WHETHER. 

The  word  ••whether^  neither  In  common 
parlance  nor  in  legal  phraseology  has  ever 
liad  tbe  force  of  a  videlicet  The  word 
"whether"  in  the  act  of  March  26,  1831--an 
act  authorizing  a  tax  on  personal  property, 
and  describing  the  property  made  taxable 
by  its  provisions  as  "all  ground  rents,  mon- 
eys at  interest,  and  all  debts  due  from  sol- 
vent debtors,  whether  by  promissory  notes 
(except  bank  notes),  penal  or  single  bill, 
bond,  mortgage,  judgment,  stocks,"  etc. — 
requires  some  correlative,  generally  the  word 
"or."  "It  may  be  true  that  in  construing 
penal  acts  an  enumeration  after  the  word 
'whether'  might  be  held  as  exclusive;  as, 
if  a  statute  making  horse  stealing  a  felony 
punished  with  death  had  been  worded  'all 
horses,  mares,  or  colts,  whether  black  or 
white,*  the  court  in  favorem  vitSB,  would 
perhaps  adjudge  that  stealing  a  bay  horse 
would  not  come  under  the  statute,  but  in 
construing  a  statute  enacting  that  'horses 
of  all  descriptions,  whether  black  or  white, 
should  be  taxed  six  cents  a  head,'  I  think 
a  Judge  would  be  considered  captiously  as- 
tute who  would  say  that  the  Legislature 
meant  to  tax  only  black  and  white  horses. 
Money  payable  under  articles  of  agreement. 
and  bearing  interest,  held  taxable  for  school 
purposes  under  the  above  act."  Voegtly  v. 
Third  Ward  School  Directors,  1  Pa.  (1  Ban-j 
330,  331,  332. 

WHICH. 

See  "At  Which  Time.* 

The  word  "which"  gives  writers  a  good 
deal  of  trouble,  and  its  usage  is  varying,  as 
a  consultation  of  any  standard  work  on  gram- 
mar will  show.  It  is  often  equivalent  to 
"and  it"  or  "that"  used  restrictively;  but 
such  usage  is  said  not  to  be  generally  ob- 
served by  modern  writers  in  this  country, 
and  the  rule  is  given  that  "which"  is  to  be 
used  in  preference  to  "that"  or  "and  it" 
whenever  It  introduces  a  new  fact  about 
the  antecedent.  State  of  Tennessee  y.  Bank 
of  CJommerce  (IT.  8.)  53  Fed.  735,  748. 

In  determining  whether  a  clause  begin- 
ning with  the  word  "which"  related  to  one 
or  more  antecedents  in  a  contract,  it  was 
said  that  the  word  "which**  often  has  more 
than  one  antecedent,  and  that  therefore  there 
would  be  no  reason  for  limiting  the  clause 
beginning  with  the  word  "which"  to  one  of 
the  antecedents.  Lowrey  v.  Cowles  Electric 
Smelting  &  Aluminum  Go.  (U.  S.)  68  Fed. 
354,  372. 
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Tariff  Act  1875,  proylding  tbat  certain 
speclfled  silk  articlee  and  ready-made  cloth- 
ing of  silk,  or  **of  which  silk  la  the  com- 
ponent material*'  of  chief  valne^  only  ap- 
plies to  ready-made  clothing  ''of  which  silk 
is  the  component  material"  of  chief  yalae» 
and  does  not  authorize  such  duty  on  the 
other  articles  designated  as  being  composed 
of  silk.  WUson  r.  Spalding  (U.  S.)  19  Fed. 
413,  415. 

The  words  **which  I  hold,"  In  the  be- 
quest of  "all  my  250  shares  of  capital  stock 
which  I  hold  in  the  Union  Bank  of  Penn- 
sylvania," certainly  Indicates  the  stock  as 
constituting  a  part  of  the  corpus  of  the  es- 
tate with  as  much  precision  as  would  the 
words  '^standing  in  my  name,"  which  made 
the  bequest  specific  in  Sleech  y.  Thoming- 
ton,  2  Yes.  661,  or  the  words  "all  the  stock 
which  I  have  in  the  three  per  cents.,"  which 
was  allowed  to  have  the  same  effect  in 
Humphreys  v.  Humphreys,  2  Cox,  184,  and 
it  is  even  more  specific  than  the  words  in 
Drinkwater  v.  Falconer,  **to  be  paid  out 
of  my  dividends  of  400  poiuidB  in  the  joint 
stock  of  South  Sea  annuities,  now  standing 
in  the  company's  books  in  my  name,"  which 
were  held  to  be  sufllciently  so,  though  the 
stock  was  described  as  a  fund  for  payment, 
because  the  residue  was  given  in  nearly  the 
same  terms,  and  charged  with  the  preceding 
bequest.  Blackstone  v.  Blackstone  (Pa.)  3 
Watts,  336,  338,  27  Am.  Dec.  359. 

Act  April  8, 1875  (Bevislon,  p.  1166),  pro- 
viding that  no  certificate  of  sale  or  tax 
title  shall  be  set  aside,  etc.,  by  reason  of 
any  variance  between  the  date  of  the  notice 
required  by  law  and  the  actual  publication 
thereof,  provided  that  notice  shall  have  been 
or  shall  be  actually  given  for  the  specified 
number  of  days  prior  to  such  proceedings 
for  public  sale,  is  prospective  only.  The 
stress,  in  the  opinion  below,  laid  upon  the 
grammatical  construction  of  the  words 
"which  shall  have  been,"  as  used  in  the  act, 
was  here  criticised  and  remarked  upon  as  an 
effort  to  escape  from  a  possible  or  probable 
retroactive  meaning  under  rules  of  accurate 
composition,  which  do  not  necessarily  Con- 
trol in  the  interpretation  of  statutes.  But 
it  is  not  enough  that  words  used  in  an  act 
may  be  given  a  retrospect,  without  doing 
violence  to  their  meaning,  or  that  such  a 
course  may  coincide  with  their  common  un- 
derstanding. Citizens'  Gas  Light  Co.  v.  Al- 
den,  44  N.  J.  Law  (15  Yroom)  648,  653. 

WHILE. 

See  "Once  In  a  While.** 

"While"  is  defined  either  as  a  conjunc- 
tion or  as  an  adverbial  modifier — as  "during 
the  time  that,"  "as  long  as";  so  that,  as 
used  in  Const  art  5,  S  3,  providing  that  for 
the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence 


while  kept  at  any  aayltim  at  public  < 
means  that  no  residence  shall  be  gained  dur- 
ing the  time  that,  or  as  long  as,  a  person  Is 
kept  at  an  asylum.  Lawrence  y.  Leidigh,  iO 
Pac.  600,  602,  58  Kan.  594,  62  Am.  St  Bep. 
631  (citing  Silvey  t.  Lindsay,  107  N.  X.  55, 
13  N.  BL  444;  Wolcott  v.  Holcomb,  97  Mich. 
361,  863,  56  N.  W.  837,  838,  23  L.  B.  A.  215). 

A  policy  of  insurance  which  insured  a 
hophouse  from  the  15th  of  August  to  the 
15th  of  October,  "while  drying  hops,"  should 
be  construed  to  limit  the  contract  of  insur- 
ance to  the  destruction  of  the  building  while 
being  used  for  drying  hops,  and,  if  destroyed 
while  not  so  used,  the  insured  could  not  re- 
cover for  the  loss.  Langworthy  y.  Oswego 
&  O.  Ins.  Co.,  85  N.  X.  632,  633. 

WHII.E  OONTAIMliD  IK. 

The  words  *^7hile  contained  in,**  In  a 
flre  policy  on  certain  described  chattels  while 
contained  in  a  certain  dwelling  house,  may 
be  held  to  confine  the  operation  of  the  pol- 
icy to  such  times  as  the  articles  are  con- 
tained in  a  house  answering  the  description; 
but  we  see  no  reason  why  they  should  do 
more  than  suspend  the  insurance  while  tbe 
articles  are  not  contained  in  such  bouse. 
Ring  V.  Phoenix  Assur.  Co.,  14  N.  E.  525,  528^ 
145  Mass.  426. 


WHITE    FRESH   IK   HIS    BEOOIXEO- 
TION. 

The  statement  that  memoranda  are  inad- 
missible to  refresh  the  memory  of  a  witness, 
unless  reduced  to  writing  *^hile  fresh  in  his 
recollection,"  has  apparently  a  very  unset- 
tled meaning.  In  Wood  v.  Cooper,  1  Carr. 
&  K.  646,  a  witness  was  allowed  to  look  at 
his  examination  before  commissioners  in 
bankruptcy,  signed  by  him,  given  within  a 
fortnight  of  the  time  of  the  happening  of 
certain  occurrences,  and  when  the  facts  were 
fresh  in  his  memory.  So,  in  State  v.  ColwelU 
3  R.  I.  132,  a  witness  was  allowed  to  refer 
to  a  memorandum  made  a  day  or  two  after 
a  previous  trial,  when  an  interval  of  about 
eight  days  had  elapsed  from  the  time  when 
the  occurrences  transpired  concerning  which 
the  witness  gave  testimony.  In  BilUngslea 
V.  State,  85  Ala.  323,  5  South.  137,  It  was  held 
proper  to  allow  a  witness  to  refresh  his  recol- 
lection by  resort  to  the  minutes  of  statements 
made  to  a  grand  Jury  within  a  week  after 
the  occurrence  about  which  he  was  being  In- 
terrogated. In  Spring  Garden  Mut  Ins.  Co. 
V.  Evans,  15  Md.  54,  74  Am.  Dec  555,  it 
was  held  that  a  witness  who,  five  months 
after  the  occurrence  of  certain  facts,  and  at 
the  request  of  a  party  interested,  made  a 
statement  in  writing  and  swore  to  it,  could 
not  be  allowed  to  testify  to  his  belief  in  Its 
correctness.  Putnam  v.  United  States,  16 
Sup.  Ct  923,  927,  162  U.  &  687,  40  L.  BdL 
1118. 
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WHIXifi  VIOIiATUIG  IiAtXT. 

The  expression  'Vhlle  violating  the  law,** 
nsed  in  an  accident  insurance  policy  exempt- 
ing the  insurer  from  liability  If  the  disability 
was  incurred  while  violating  the  law,  was 
evidently  intended  to  comprehend  acts  that 
would  avoid  the  risk  If  done  at  any  time. 
They  must  be  in  the  nature  of  contributing 
causes,  and  not  mere  conditions  of  the  ac- 
cident In  an  action  to  recover  on  an  ac- 
cident policy  by  one  injured  on  Sunday  in 
attempting  to  get  pigeons  In  the  cupola  of 
his  barn,  it  is  no  defense  that  labor  is  pro- 
hibited by  Code  1873,  f  4072,  on  Sunday. 
Matthes  v.  Imperial  Ace  Ass'n,  81  N.  W. 
4S4,  485,  110  Iowa,  222. 

The  expression  "while  or  In  consequence 
of  violating  any  law,"  as  used  in  an  accident 
policy,  providing  that  the  contract  of  insur- 
ance shall  not  cover  an  injury  received  while 
or  in  consequence  of  violating  any  law,  does 
not  prohibit  the  insured  from  riding  on  his 
bicycle  on  Sunday  to  attend  the  funeral  of 
his  friend,  when  he  was  injured  when  re- 
turning by  another  road,  four  miles  longer 
than  the  direct  road  to  his  home,  notwith- 
standing the  provisions  of  Rev.  St  c.  124,  f 
20.  relating  to  the  Lord's  Day.  Eaton  v. 
Atlas  Ace  Ins.  Co.,  86  Aa  1048,  1049,  89 
Me.  570. 


WHILST. 

Whilst  actually  on  duty,  see  "Actually 
on  Duty." 

In  a  lease  in  which  a  pomp  was  not  a 
specific  subject  of  the  demise,  but  which 
contained  a  covenant  by  the  lessor  that  dur- 
ing the  term  he  would  permit  plaintiff  to 
have  free  ingress  through  the  gate  in  the 
yard,  and  the  use  of  a  pump  in  the  yard 
whilst  the  same  should  remain  there,  pay- 
ing half  the  expenses  of  keeping  it  in  repair, 
the  use  of  the  word  "whilst"  reserved  to 
the  lessor  the  power  of  removing  the  pump 
at  his  pleasure.  Bhodes  v.  Bullard,  7  East, 
116,  119. 


WHISKY. 

See  •'Straight  Whiskies.*' 

Whisky  is  a  spirit  distilled  from  grain. 
Brlffltt  T.  State,  16  N.  W.  89,  40,  58  Wis. 
39,  46  Am.  Rep.  621;  Watson  v.  State,  55 
Ala.  158,  160;  State  v.  WUliamson,  21  Mo. 
496,498. 

Whisky  is  a  spirit  distilled  from  grain; 
generally  from  barley,  maize,  wheat  rye,  or 
from  potatoes.  It  is  a  spirituous  liquor. 
Frese  v.  State,  2  South.  1,  4,  23  Fla.  267. 

The  use  of  the  term  "whisky,"  in  an  in- 
dictment charging  defendant  with  selling  in- 
toxicating liquors,  to  wit,  onis  quart  of  whis- 


ky. Is  sufficient  to  show  the  sale  of  fer^ 
mented  or  distilled  liquor,  within  the  mean- 
ing of  the  statute  prohibiting  the  sale  of 
such  liquor.  State  y.  Williamson,  21  Mo. 
496^  498;  Caldwell  v.  State,  80  South.  814, 
815,  43  Fla.  545. 

The  courts  Judicially  know  that  whisky 
is  a  spirituous  liquor,  so  that  a  complaint 
charging  defendant  with  selling  whisky  to 
an  Indian  is  sufficient  under  a  statute  mak- 
ing it  a  crime  to  sell  spirituous  liquors  to 
an  Indian.  State  v.  Murphy,  48  Pac  628» 
629,  23  Nev.  890. 

Am  a  drvs* 
See  "Drug." 

Am  AH  Intoxleatiiii:  liquor. 

Whisky  is  intoxicating  liquor,  rrhat 
whisky  will  intoxicate  is  as  well  known  as 
that  flre  will  bum  or  water  will  drown." 
Eagan  v.  State,  53  Ind.  162,  163  (citing  Car- 
mon  V.  State,  18  Ind.  450,  451). 

Whisky  is  alcohol  mingled  with  water 
and  other  elements,  of  which  alcohol  alone 
is  intoxicating.  The  words  "mixed  liquor, 
a  part  of  which  is  intoxicating,"  did  not 
properly  describe  any  well-known  kind  of  in- 
toxicating liquor,  but  they  are  not  inconsist- 
ent with  the  general  words  "Intoxicating 
liquor,"  and  include  "whisky."  Common- 
wealth V.  Morgan,  21  N.  E.  3G9,  149  Mass. 
814. 

As  long  as  the  laws  for  licensing  the 
sale  of  intoxicating  liquors  have  existed, 
brandy,  whisky,  gin,  rum,  and  other  alcohol- 
ic liquids  have  been  held  to  be  intoxicating 
liquors  per  se,  simply  because  it  is  within 
the  common  knowledge  and  ordinary  under- 
standing that  they  are  intoxicating  liquors. 
Snider  v.  State,  7  S.  B.  631,  632,  81  Oa.  753, 
12  Am.  St  Rep.  850. 

Courts  and  Juries  will  take  knowledge  of 
the  fact  that  whisky  and  brandy  are  intoxi- 
cating liquors.  It  needs  no  evidence  to  sup- 
port a  fact  so  well  known.  State  v.  Lewis, 
90  N.  W.  818,  86  Minn.  174. 

Judicial  notice  will  be  taken  that  whisky 
is  an  intoxicating  liquor,  and  therefore  an 
indictment  for  the  unlawful  sale  of  spirituous 
liquor  commonly  called  "whisky"  is  suffi- 
cient, without  an  averment  that  the  whisky 
sold  was  an  intoxicating  liquor.  Schlicht  v. 
State,  56  Ind.  173-176. 

As  a  spirltiioiu  liquor. 

"Whisky"  is  Judicially  known  to  be  a 
spirituous  liquor.  Pedigo  v.  Commonwealth 
(Ky.)  70  &  W.  659. 

WHISKY  OOCKTAII.. 

A  whisky  cocktail  is  only  a  mode  of  pre- 
paring  whisky  as  a  beverage.    Evidence  of 
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tbe  sale  of  a  "Vhisky  cocktail"  under  an  In- 
dictment for  selling  "whisky"  Is  not  a  vari- 
ance. Galloway  r.  State^  5  S.  W.  246^  248» 
23  Tex.  App.  398. 

WHISTLING. 

'ni^hlstllng,'*  as  applied  to  a  horse.  Is  a 
noise  made  in  respiration  while  trotting  or 
cantering,  and  though  at  first  it  does  not  In- 
dicate any  defect  In  pace  or  endurance,  yet 
It  Is  apt  to  Increase,  and  Indicate  such  de- 
fects. King-King  y.  Gave  (cited  in  29  Alb. 
Law  J.  25). 

WHITE. 

Ballots  upon  paper  tinged  with  blue, 
which  has  ruled  lines  not  placed  there  aa 
marks  to  distinguish  the  ballots,  are  upon 
"white  paper,'*  within  the  meaning  of  Act 
1849,  p.  74,  S  15,  providing  that  no  ballot 
shall  be  received  or  counted  unless  the  same 
is  \7ritten  or  printed  upon  white  paper  with- 
out any  marks  thereon  intended  to  distin- 
guish one  ballot  from  another.  People  t. 
Kllduff,  15  m.  492,  501,  00  Am.  Dec.  769. 

Act  Oct.  1,  1890,  c  1244,  par.  419,  26 
Stat  599,  relating  to  the  duties  on  "tissue 
paper,  white  or  colored,"  includes  tissue  hav- 
ing certain  colors  in  stripes  and  plaids  print- 
ed or  stamped  thereon,  and  not  of  one  uni- 
form color.  Kraft  t.  United  States  (U.  a) 
61  Fed.  398. 

WHITE  HARD  ENAMEL. 

White  hard  enamel  is  an  article  of  com- 
merce which  is  used  for  various  purposes, 
including  the  making  of  faces  or  surfaces  of 
watch  dialsi  scale  columns,  and  thermom- 
eters, faces  or  surfaces  of  steam-gauge  dials, 
and  for  other  purposes  where  a  smooth  or 
enameled  surface  is  desired.  Wortliington 
v.  Bobbins.  11  Sup.  Ct  581,  582,  139  U.  8. 
837,  85  L.  Ed.  181. 

WHITE  LEAD. 

"White  lead  is  manufactured  as  follows: 
Small  earthern  pots  are  partially  filled  with 
vinegar  or  acetic  acid.  Pig  lead  of  com- 
merce, cast  into  round,  perforated  plates, 
technically  called  "buckles,"  are  placed  in 
the  pots  above  the  acid,  and  not  in  contact 
with  It  The  pots  thus  filled  are  placed  in  a  i 
chamber  upon  a  layer  of  spent  tanbark.  Al- ! 
temate  layers  of  pots  and  tanbark  are  filled 
up  to  the  roof  of  the  chamber.  Air  Is  In- 
troduced Into  the  chamber  through  fines  and 
natural  crevices.  The  tanbark  contains 
moisture,  becomes  heated,  and  evolves  car- 
bonic add.  By  chemical  actiou  the  lead  is 
oxidized  by  the  oxygen  of  the  air,  and  then, 
in  combination  with  the  carbonic  acid,  be- 


comes a  carbonate  of  Hie  oxide  of  lead."* 
Meyer  v.  Arthur,  91  U.  a  570»  571,  23  L.  Ed. 
455. 

WHITE  PERSON. 

"White  person,"  as  used  In  the  natoral- 
Izatlon  laws,  means  a  person  of  the  Cau- 
casian race.  In  re  Camille  (U.  8.)  6  Fed. 
256,  257;  In  re  Ah  Yup  (U.  S.)  1  Fed.  Cas. 
223;  In  re  Kanaka  Nlan,  21  Pac  993,  6 
Utah,  259,  4  L.  &  A.  726. 

"White  person,"  as  used  in  the  Oonsti- 
tution  and  statutes,  "has  a  distinct  significa- 
tion, which  ex  vi  termini  excludes  black,  yel- 
k>w,  and  all  other  colors.^  It  is  used,  'in 
its  generic  sense,  as  including  the  Caucasian 
race,  and  necessarily  exdudlng  all  others.** 
People  V.  Hall,  4  Cal.  899,  404. 

"White,*'  as  used  in  the  legislation  of 
the  slave  period,  meant  persons  without  a 
mixture  of  colored  blood,  whatever  the  ac- 
tual complexion  might  be.  Du  Val  v.  John- 
son, 39  Ark.  182,  193: 

lu  sustaining  a  bequest  *f  or  the  special 
benefit  of  the  worthy,  deserving,  poor,  white, 
American,  Protestant,  Democratic  widows 
and  orphans  residing  in  the  town  of  Bridge- 
port, Connecticut,"  the  court  said:  '•They 
must  be  white.  It  is  as  diflicult  to  declare 
of  a  person  that  he  has  color  as  that  he  has 
none.  For  many  years,  by  the  Constitution 
of  this  state,  only  white  men  were  permitted 
to  vote.  If  the  word  has  in  the  general 
mind  a  meaning  so  sharply  defined  that  it 
can  be  put  to  a  use  so  practical  and  impor- 
tant, we  think  it  may  well  support  a  charita- 
ble bequest"  Beardsley  v.  Selectmen  of 
Bridgeport,  53  Conn.  489,  493,  3  Aa  557,  559^ 
55  Am.  Bep.  152. 

The  term  "negro,"  as  used  In  the  article 
prohibiting  the  intermarriage  of  white  per- 
sons and  negroes,  includes  also  a  person  of 
mixed  blood  descended  from  negro  ancestry 
from  the  third  generation,  inclusive^  although 
one  ancestor  of  each  generation  may  have 
been  a  white  person.  All  persons  not  includ- 
ed in  the  definition  of  negro  shall  be  deemed 
a  white  person.  Pen.  Code  Tex.  1896,  art 
347. 

Oliliiese  ov  Japanese. 

"White  person,*'  as  used  In  Rev.  8t  p.  1, 
relative  to  naturalization,  and  providing  that 
the  act  shall  apply  to  white  persons  and 
aliens  of  African  nativity,  means  a  person 
of  the  Caucasian  race,  and  should  not  be 
construed  to  Include  Chinese,  or  other  mem- 
bers of  the  Mongolian  race.  In  re  Ah  Tup 
(U.  8.)  1  Fed.  Cas.  228. 

The  word  "white,"  as  used  in  the  Unit- 
ed States  naturalization  laws,  applies  to  the 
race  commonly  referred  to  as  the  "Caucasian 
race."    A  native  of  Japan  is  not  a  "wbite 
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person,'*  within  the  meaning  of  the  natonll- 
sation  Jaws.  In  re  TalLuji  Yamaahita,  70 
Pac.  482,  483,  80  Wash.  234,  59  U  B.  A.  671; 
In  re  Saito  (U.  S.)  62  Fed.  126. 

The  word  "white"  has  a  distinct  signifi- 
cation, which  ez  vi  termini  excludes  black, 
yellow,  and  all  other  col(»«.  Under  Civ. 
Prac.  Act,  ft  394,  providing  that  no  Indian 
or  negro  shall  be  allowed  to  testify  as  a 
witness  in  any  action  in  which  a  white  per- 
son is  a  party,  and  Gr.  Act,  f  14,  providing 
that  no  black  or  mulatto  person  or  Indian 
shaU  be  allowed  to  give  evidence  in  favor 
of  or  against  a  white  man,  Chinese  and  all 
other  peoples  not  white  are  included  in  the 
prohibition  from  being  witnesses  against 
whites.    People  v.  HaU,  4  Cal.  899,  404. 

Indian* 

A  person  of  half  white  and  half  Indian 
blood  is  not  a  "white  person,"  within  the 
meaning  of  this  phrase  as  used  in  the  nat- 
uralization laws.  In  re  GamUle  (U.  S.)  6 
Fed.  256,  257. 

A  person  the  offspring  of  a  white  man 
and  a  half-breed  Indian  woman,  being  near- 
er white  than  Indian,  is  considered  as  wtiite, 
so  as  to  be  entitled  to  the  right  of  franchise 
guarantied  by  the  Constitution  to  free  white 
citizens.  Juries  v.  Ankeny,  11  Ohio,  872, 
875 


''White  person,**  as  used  in  Rev.  St  S 
2169  [U.  8.  Gomp.  St  1901,  p.  1833],  provid- 
ing that  only  white  persons  or  Africans  may 
become  citizens,  etc.,  includes  only  individ- 
uals of  the  Caucasian  race,  notwithstanding 
Act  May  6,  1882,  c.  126,  22  Stat  61,  |  14, 
declares  that  no  court  shall  naturalize  Chi- 
nese. In  re  Kanaka  Nian,  21  Pac.  998,  6 
Utah,  259,  4  U  R.  A.  726. 

Within  the  import  of  a  statue  prohibit- 
ing the  marriage  of  a  white  person  with  any 
negro,  etc.,  a  person  having  but  one-six- 
teenth or  one-eighth  of  colored  blood,  is  a 
white  person.    Bailey  v.  Fiske,  84  Me.  77. 

Mlzed  negro  blooiL 

The  children  of  a  white  mother  and  a 
father  three-fourths  white,  having  more  than 
one-half  white  blood,  are  "white,''  within  .the 
meaning  of  29  Ohio  Laws,  422,  providing 
that,  while  a  teacher  is  employed  out  of  the 
common  school  fund,  the  school  shall  be 
free  to  all  '*white  children/*  The  term  de- 
scribes blood,  not  complexion,  which  would 
be  an  unsafe  guide.  Williams  v.  School  Di- 
rectors of  Dist  No.  6  (Ohio)  Wright,  678, 
579. 

"White  children,**  within  the  meaning 
of  the  statute  giving  white  children  school 
rights,  includes  children  of  negro,  Indian,  or 
white  blood,  but  of  more  than  one-half  white 
blood.     Lane  t.  Baker,  12  Ohio,  287,  248. 


A  person  nearer  white  than  black  la 
considered  white,  so  as  to  be  competent  as  a 
witness  in  a  criminal  prosecution  against  a 
quadroon.  Qray  v.  State,  4  Ohio  (4  Ham.) 
353,  354. 

All  persons  In  whom  white  blood  so  far 
preponderates  that  they  have  less  than  one- 
fourth  of  African  blood  are  within  the  mean- 
ing of  the  Constitution,  limiting  the  elective 
franchise  to  "white  male  citizens."  People 
V.  Dean,  14  Mich.  406,  414. 

The  term  «^hlte  dtiaen,**  In  Const  1851. 
art  5,  f  1,  providing  that  every  white  male 
citizen  of  the  United  States  at  the  age  of 
I  21  years,  etc.,  shall  be  entitled  to  vote  at 
all  elections,  includes  persons  having  a  mix- 
ture of  African  blood,  but  a  preponderance 
of  white  blood,  or  being  more  black  than 
white.  Anderson  v.  MUUkin,  9  Ohio  St  568, 
570;  Monroe  v.  Collins,  17  Ohio  St  665»  685. 

A  person  having  one-fourth  of  African 
blood  is  not  a  white  person,  but  a  mulatto 
or  negro.  Gentry  v.  McMlnnis,  88  Ky.  (8 
Dana)  882,  885,  886. 

In  Louisiana,  and  by  the  Code  Noir  of 
France  for  her  colonies,  the  descendant  of 
a  white  and  a  quadroon,  or  a  person  having 
I  one-eighth  part  of  negro  blood,  is  accounted 
a  white.  The  rule  does  not  exist  as  a  mat- 
ter of  law  in  South  Carolina,  but  it  may  be 
of  use  to  Juries  in  their  decisions,  not  as  a 
rule  of  law,  but  as  being  founded  on  ex- 
perience and  conformity  to  fact  State  v. 
Davis  (S.  C.)  2  Bailey,  558,  560. 

Negrow 

"White  person,*'  as  used  in  Rev.  St  fS 
2154,  2155,  providing  that  whenever  the 
'  property  of  a  friendly  Indian  is  taken  in 
the  Indian  country  by  a  white  person  he 
shall  be  entitled,  as  damages,  to  a  sum  equal 
to  twice  the  value  of  the  property  taken, 
etc.,  should  not  be  construed  to  mean  '*not 
an  Indian,"  but  to  mean  what  the  words 
ordinarily  import,  and  to  exclude  a  negro. 
United  States  v.  Perryman,  100  U.  S.  235, 
238,  25  L.  Bd.  645. 

WHITING. 

Whiting  is  chalk  which  has  been  dried, 
and  afterwards  levitated  and  again  dried; 
and  cbalk,  as  we  all  know,  is  a  soft  mineral 
,  substance  consisting  almost  entiroly  of  car- 
bonate of  lime.  United  States  v.  Tiffany 
(U.  S.)  117  Fed.  367. 

WHO. 

The  word  "who,"  in  a  statute  providing 

for  a  board  of  review  composed  of  certain 

persons,  who  shall  be  appointed  by  the  judge 

I  of  the  circuit   court    "who   shall   each   be 

I  paid,"   etc.,   may  be  said  to  perform  dual 

I  functions,  serving  as  a  pronoun  and  also  as 
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a  conjunction,  and  is  equlralent  to  the  words 
"and  they/'  Seller  ▼.  State,  e7  N.  SI  448» 
449,  160  Ind.  605. 

WHOEVER. 

Burns'  Ann.  St  1894,  |  2194  (Homer's 
Ann.  St  1897,  |  2098),  providing  that  who- 
ever shall  sell,  barter,  or  give  away  intox- 
icants on  a  certain  day  shall  be  punished, 
etc.,  applies  to  dealers  only,  and  not  to  one 
giving  liquor  to  a  friend  as  an  act  of  hospi- 
tality in  his  private  rooms.  Austin  t.  State^ 
63  N.  B.  481,  22  Ind.  App.  221. 

Artllloial  persons. 

"Whoever,"  as  used  in  Rev.  St  1881,  | 
2204,  as  amended  by  Acts  1883,  providing 
penalties  for  whoever,  with  intent  to  defraud 
another,  designedly,  by  color  of  any  false 
writing  or  pretense,  obtains  from  any  person 
any  money  or  thing  of  value,  refers  to  a 
person  or  persons,  and  should  be  construed 
to  include  a  city  as  an  artificial  person. 
State  ▼.  Bruner,  85  N.  B.  22»  24,  135  Ind. 
419. 

In  construing  Rev.  St  c  80,  f  12,  pro- 
viding that  whoever  kills  or  destroys  or  has 
in  possession  certain  game  at  a  certain  time 
of  the  year  shall  forfeit,  etc.,  the  court  say 
that  the  statute  may  in  general  terms  be 
broad  enough  to  embrace  corporations  as 
well  as  natural  persons  within  its  prohibi- 
tion. Bennett  ▼.  American  Exp.  Co.,  22  Atl. 
159.  160,  83  Me.  236,  18  U  B.  A.  83,  23  Am. 
St  Rep.  774. 

In  the  act  relating  to  cruelty  to  animals^ 
the  words  "owner,"  "person,"  and  "who- 
ever" shall  be  held  to  include  corporations 
as  well  as  individuals.  Comp.  Laws  Mich. 
1897,  I  11,748;  Rev.  St  Utah  1898,  |  4459. 

Malei  and  females* 

The  general  terms  •'whoever,"  "any  per^ 
son,"  "any  one,"  and  the  relative  pronouns 
"he"  and  "they,"  as  used  in  the  Penal  Ck)de, 
include  females  as  well  as  males,  unless 
there  is  some  express  declaration  to  the  con- 
trary.   Pen.  Code  Tex.  1895,  art  21. 

PnbUe  oflleers. 

Gen.  St  c.  8,  |  7,  cl.  8,  providing  that 
"whoever"  brings  into  and  leaves  any  poor 
and  indigent  person  in  any  place  in  the  state 
wherein  such  pauper  is  not  lawfully  settled 
shall  forfeit  a  certain  sum,  should  be  con- 
strued to  include  public  ofDcers  as  well  as 
private  persons.  Inhabitants  of  Palmer  y. 
Wakefield,  102  Mass.  214,  21& 

WHOLE. 

See  ••In  the  Whole.'^ 

The  words  "whole  of  the  property  she 
brought  me,"  in  a  bequest  to  testator's  wlfe^ 


is  plainly  Indicative  of  an  intention  to  wep- 
arate  the  thing  bequeathed  from  the  g&k- 
eral  property  of  the  testator,  and  renders  the 
bequest  specific.  The  phrase  clearly  means 
all  the  property  acquired  by  her  in  marriage. 
Warren  v.  Wigfall  (S.  C.)  8  Desaus.  47,  49. 

A  will  devising  the  •^vrhole  of  my  lands" 

to  certain  persons  includes  land  acquired  by 

the  testator  after  the  publication  of  his  will, 

when  no  intention  to  the  contrary  appears. 

i  Edwards  t.  Warren,  90  N.  a  604^  600. 

WHOI.E  OAPITAI.. 

••Whole,"  as  used  in  a  statute'  providing 
that  corporations  should  be  subject  to  an 
annual  tax  at  a  certain  rate  on  each  dollar 
of  the  actual  value  of  its  whole  capital  stock 
of  all  kinds,  including  common,  special,  and 
preferred,  was  used  by  the  Legislature  far 
the  purpose  of  excluding  all  doubt  about  the 
taxability  of  the  various  classes  Into  which 
the  stock  might  be  divided,  and  with  no  ref- 
erence to  the  character  of  the  Investments 
in  which  the  capital  might  be  employed. 
Commonwealth  v.  Lehigh  Coal  &  Navigation 
Co.,  29  Atl.  664,  666,  162  Pa.  603. 

Sess.  Laws  1866,  c.  761,  f  1,  declares 
that  the  stockholders  of  any  bank  shall  be 
assessed  and  taxed  on  the  value  of  their 
shares  of  stock  therein,  but  not  at  a  greater 
rate  than  is  assessed  on  other  money  or  cap- 
ital,  and  that  in  making  such  assessment 
there  shall  be  deducted  from  the  value  of 
such  shares  such  sum  as  is  in  proportion  to 
such  value  as  is  the  assessed  value  of  the 
real  estate  of  the  bank  to  the  whole  amount 
of  the  capital  stock  of  said  bank.  Held,  that 
the  phrase  "whole  amount  of  the  capital 
stock"  referred  to  its  value,  and  not  to  the 
nominal  amount  of  capital.  People  v.  Taxes 
and  Assessments  Com'rs^  69  N.  Y.  91,  94. 

WHOIX  COST. 

St  Louis  City  Charter  1870,  art  8,  |  18^ 
providing  that  the  city  engineer  shall  in- 
dorse on  every  ordinance  requiring  public 
work  to  be  done  the  "whole  cost"  of  each 
street  or  other  object  respectively,  and  that 
every  contract  shall  contain  a  clause  that 
the  aggregate  payments  thereon  shall  be  lim- 
ited by  the  amount  of  the  specific  appropria- 
tion for  such  work,  does  not  relate  to  the 
engineer's  estimate,  but  means  the  amoant 
which  is  to  be  paid  out  of  the  city  treasuiy 
for  the  work,  distinct  from  the  amount  to 
be  paid  by  adjoining  property  holders.  Sel- 
bert  V.  Cavender,  8  Mo.  App.  421,  424. 

WHOI.E  DAT. 

The  term  '•whole  day,**  as  used  in  the 
common  statement  that  on  dishonor  of  a  bill 
of  exchange  the  holder  is  entitled  to  one 
whole  day  to  prepare  his  notice,  is  not  to  be 
understood  in  its  absolutely  literal  sense;  bot 
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the  bolder  Is  required  to  give  notice  dnrlng 
bufdness  hours  of  the  day  following  that  on 
which  the  bill  la  dishonored.  Chick  y.  Pills- 
bury,  24  Me.  (U  Shep.)  458,  478^  41  Am.  Dec. 
894. 

WHOUB  ESTAT& 

A  will  defining  the  residuary  estate  as 
testator's  '^rhole  estate"  Includes  Income  as 
well  as  capital,  and  Is  equally  broad  with 
the  term  "all  my  estate,"  as  used  In  creating 
a  general  trust;  the  words  "all"  and  'Vhole" 
being  both  descrlptire  of  the  word  "estate," 
and  equally  broad  and  comprehensive  In 
their  Import  Equitable  Guarantee  &  Trust 
Go.  T.  Bogers,  44  Ati.  789,  792,  7  Del.  Ch. 
39a 

A  will  directing  the  disposition  of  the 
"whole  of  my  estate"  may  be  construed  to 
include  testator's  real  and  personal  estate. 
Carr  t.  Jeannerett  (S.  O.)  2  McCord,  66^  09. 

WHOLE  INCOME. 

In  a  will  providing  that  before  any  ap- 
plication of  the  net  income  from  testator's 
estate  should  be  made  to  the  parties  mention- 
ed in  his  will,  the  executors  and  trustees 
should  pay  from  the  whole  Income  of  the  es- 
tate any  mortgage  on  the  property,  or  any 
legal  Incumbrance  on  any  part  of  the  estate, 
the  term  '^hole  Income"  means  that  which 
U  commonly  called  "gross  Income."  Beeton 
T.  Simpson,  21  Ati.  84^  48  N.  J.  Bq.  (8  Dick.) 
17. 

WHOLE  LINE  OF  ROAD. 

Act  April  19,  1873,  which  prohibits  rail- 
road companies  from  demanding  and  receiv- 
ing for  the  transportation  of  local  freight 
over  50  per  cent  of  the  rate  charged  for  the 
transportation  of  th4  same  description  of 
freight  "over  the  whole  line  of  its  road,** 
means  freight  which  is  taken  on  at  one  ter- 
minus and  discharged  at  the  other,  and  not 
the  rate  for  freight  brought  from  or  carried 
to  a  point  beyond  the  termini  of  the  road. 
It  is  the  correlative  of  "local  freight,"  by 
which  is  meant  freight  shipped  from  either 
terminus  to  a  way  station,  or  vice  versa,  or 
from  one  station  to  another — ^that  is,  over  a 
part  of  the  road  only.  Mobile  St  M.  By.  Go. 
V.  Steiner,  61  Ala.  659,  579. 

WHOLB  PIECE  OB  TBACT. 

Gomp.  Laws  1885,  c  80,  |  630,  authoris- 
ing a  mechanic's  lien  on  the  ^Vhole  piece  or 
tract"  of  land  upon  which  the  building  or 
improvement  is  situated,  confined  the  lien  to 
the  particular  piece  or  tract  of  land  upon 
which  the  building  is  located  or  Improvement 
made;  and,  where  the  buildings  are  on  sepa- 
rate tracts  or  lots,  the  liens  cannot  all  be 


claimed  in  one  statement  North  &  South 
Lumber  Co.  v.  Hegwer,  42  Pac.  388,  890»  1 
Kan.  App.  623. 

WHOLE  QUANTITY. 

The  words  "whole  quantity,**  as  used  in 
Rev.  St  p.  476,  ft  2504,  Schedule  M,  relating 
to  duties  on  Imported  fruit  and  making  an  al- 
lowance for  loss  on  decay  which  exceeds  25 
per  cent  of  the  whole  quantity,  refer  to  mer- 
chandise shipped  by  one  consignor  from  one 
place,  and  to  the  particular  kind  of  fruit 
damaged,  and  not  to  the  whole  Invoice,  ag- 
gregating several  varieties  of  fruit  Phelps 
V.  Merrltt  (U.  S.)  15  Fed.  788^  789. 

WHOLE  BOONL 

Where  a  lease  of  "the  lower  storeroom 
and  cellar  and  warehouse  in  rear  of  building" 
provided  that  the  premises  should  be  used  for 
a  single  purpose,  and  also  for  the  erection  of 
partitions  in  the  storeroom,  and  declared  that 
the  whole  room  was  to  be  in  good  order  for 
the  use  of  the  lessor,  the  words  "whole 
room"  should  be  construed  to  mean  the  en- 
tire premises  covered  by  the  lease,  and  hence 
Included  the  cellar.  Bentiey  r.  Taylor,  47 
N.  W.  58,  81  Iowa,  806L 

WHOLE  TRUTH. 

Where  a  witness  is  sworn  to  tell  the 
whole  truth,  it  means  to  tell  so  much  of  the 
truth  as  may  be  competent  evidence.  He 
also  takes  the  oath  subject  to  the  rule  of 
law  which  allows  him  to  decline  to  answer 
questions  which  will  criminate  himself. 
Commonwealth  r.  Beld  (Pa.)  1  Leg.  Gaz.  R. 
182. 

WHOLE  VALITE  OF  VESSEL. 

"Whole  value  of  the  vessel,"  as  used  in 
Rev.  St  I  4284,  providing  that  whenever  any 
loss  is  suffered  by  several  owners  of  property 
on  the  same  voyage,  and  the  whole  value  of 
the  vessel  and  her  freight  for  the  voyage  is 
not  sufficient  to  make  compensation  to  each, 
they  are  to  receive  compensation  from  the 
ship  only  in  proportion  to  their  respective 
losses,  means  her  value  at  the  close  of  the 
voyage.  If  there  be  two  or  more  losses  dur- 
ing the  voyage  for  which  the  shipowner  is 
liable,  and  the  vessel,  after  the  accruing  of 
the  liabilities  and  during  the  same  voyage, 
is  lost  herself,  the  clear  meaning  of  the 
statute  is  that  no  one  shall  receive  compen- 
sation for  his  whole  loss.  Thommasen  v. 
Whltwell  (U.  S.)  12  Fed.  891,  901. 

WHOLE  WORLD. 

The  **whole  world"  to  which  a  lis  pen- 
dens is  notice  means  all  men  in  that  Juris- 
diction or  state  where  the  property  is  which 
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is  the  rabject  of  litigation.  Can  t.  Lewis 
Ck>al  Ck>.,  8  &  W.  807-909,  90  Mo.  148»  9  Am. 
St  Rep.  328. 

WHOLESALE. 

"Wholesale,*'  as  used  in  Seas.  Laws  1850, 
c.  189,  I  6,  permitting  suits  for  liquor  bills 
only  in  case  the  sale  was  one  at  wholesale, 
Implies  the  selling  in  or  by  unbroken  parcels, 
as  by  the  barrel,  pipe,  or  cask,  etc.,  as  dis- 
tinguished from  the  term  "retail,"  which  im- 
plies the  cutting  np  or  dividing  such  pieces 
or  parcels  or  casks  into  smaller  quantities, 
and  selling  to  customers  in  such  maimer. 
The  sale  of  liquors,  from  time  to  time,  in  six 
or  ten  gallon  kegs  of  different  kinds,  cannot 
be  called  selling  by  wholesale.  Gorsuth  t. 
Bntterfield,  2  Wis.  237,  242. 

A  sale  of  ten  gallons  of  whisky,  drawn 
from  a  cask  containing  a  much  larger  quan- 
tity, is  not,  according  to  the  common  and 
popular  import  of  the  term  ''wholesale^"  a 
sale  at  wholesale.  The  sale  here  involyes 
the  idea  of  breaking  np  and  dividing  and 
parceling  out  the  goods  which  are  held  by  the 
seller  in  large  parcels  or  packages  in  which 
he  has  purchased,  and  excludes  the  idea  of 
selling  a  thing  whole  and  unbroken.  Tripp 
V.  Hennessy,  10  B.  I.  129,  131. 

Belling  at  'Vholesale"  shall  be  deemed 
to  mean  and  include  the  sale  of  liquor  in 
quantities  of  five  gallons  or  more,  or  one 
dozen  bottles  or  more,  and  soliciting  orders 
therefor  at  any  one  time.  Gomp.  Laws  Mich. 
1897,  f  4021. 

WHOXiESAUB  DEA£EB. 

A  wholesale  dealer  is  one  whose  business 
is  the  selling  of  goods  in  gross  to  retail 
dealers,  and  not  by  the  small  quantity  or 
parcel  to  consumers  thereof.  State  v.  Low- 
enhaught,  79  Tenn.  (11  Lea)  13,  14;  Webb  t. 
State,  79  Tenn.  (11  Lea)  662,  665. 

A  deal^  is  one  who  makes  successive 
sales  as  a  business;  and  one  who  sells  a 
quantity  of  liquors  in  gross  is  not  a  whole- 
sale liquor  dealer.  Overall  ▼.  Bezeau,  87 
Mich.  606,  607. 

Where  retail  liquor  dealers  organize 
themselves  under  the  style  of  a  protective 
union,  and  sign  articles  pledging  themselves 
to  purchase  beer  through  the  union  of  brew- 
ers in  another  state,  by  which  means  they 
save  two  dollars  a  barrel,  and  such  pur- 
chases are  made  through  the  secretary  and 
treasurer  of  the  union,  who  is  paid  nothing 
for  his  services,  the  members  being  charged 
only  with  freight,  storage,  and  the  like,  the 
retail  dealers  become  *' wholesale  dealers,** 
within  the  meaning  of  Bev.  St.  f  8242,  pro- 
viding a  penalty  for  carrying  on  the  business 
of  wholesale  liquor  dealers  without  a  license. 


United  States  v.  Kallstnun  (U.  8.)  80  ^ed. 

184. 

A  general  grocery  merchant,  who  keeps 
spirituous  liquors  as  a  part  of  his  stock* 
which  he  sells  at  wholesale.  Is  a  'Wholesale 
liquor  dealer,"  and  liable  to  pay,  under  the 
revenue  act  of  1881,  the  privilege  tax  Im- 
posed on  wholesale  liquor  dealers,  in  addition 
to  the  tax  on  other  merchants.  Kelly  v. 
Dwyer,  76  Tenn.  (7  Lea)  180,  187. 

OoBunlflsloB  merelimiits. 

Ckimmission  merchants  who,  at  the  re- 
quest of  foreign  correspondents,  occasionally 
purchase  liquor  in  quantity,  and  take  charge 
of  shipping  the  same,  and  duly  charge  the 
costs  and  their  commissions  on  their  books 
to  the  account  of  such  correspondents,  or 
draw  upon  them  for  the  full  amount  of  the 
purchase  price  with  costs  and  commissions, 
are  "wholesale  liquor  dealers,"  within  the 
meaning  of  Bev.  St  S  3244,  placing  a  penalty 
upon  every  person  who  carries  on  the  busi- 
ness of  a  wholesale  liquor  dealer  without 
having  paid  a  certain  special  tax.'  Quinn  v. 
Dimond  (U.  S.)  72  Fed.  993»  994,  19  a  0.  A. 
336. 

Qiuuitity  sold* 

A  wholesale  dealer  in  spirituous  liquors 
is  one  who  makes  and  sells  to  purchasers 
packages  or  quantities  for  the  purposes  of 
trade  or  being  resold.  The  distinction  be- 
tween the  "wholesale  dealer"  and  the  "retail 
dealer"  does  not  depend  upon  the  quantity 
sold  by  either.  State  t.  Tarver,  79  Tenn.  (11 
Lea)  658,  660. 

One  who  makes  sales  by  the  quart  and 
upwards,  not  to  be  drunk  on  the  premises 
when  sold,  was  not  a  "wholesale  dealer  in 
liquor,"  within  the  meaning  of  the  act  of 
1881  relating  to  taxes.  Webb  T.  Baird,  79 
Tenn.  (11  Lea)  667,  668. 

The  term  "wholesale  liquor  dealer"  in- 
cludes a  person  selling  liquor  in  quantities 
of  a  quart  or  more,  though  such  sales  are 
merely  to  accommodate  the  seller's  cus- 
tomers, and  not  for  the  purpose  of  profit. 
Koopman  ▼.  State,  61  Ala.  70. 

Under  the  express  provisions  of  Acts 
1897,  p.  253,  a  "wholesale  dealer"  in  liquors, 
within  the  meaning  of  the  term  as  used  In 
such  statute  relating  to  the  licensing  of  liq- 
uor dealers,  includes  any  person  who  sells  in 
quantities  of  five  gallons  or  more;  a  retail 
dealer  being  one  who  sells  to  consumers  in 
quantities  less  than  five  gallons  at  a  time. 
Daniels  v.  State,  50  N.  B.  74,  79, 150  Ind.  34& 

Under  Bev.  8t  I  3244,  providing  that 
every  person  who  sells  or  offers  for  sale  malt 
liquors  in  any  quantities  of  more  than  flre 
gallons  at  one  time  shall  be  regarded  as  a 
"wholesale  dealer,"  any  one  who  sells  a 
quantity  to  exceed  five  gallons  at  one  time. 
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whether  the  amount  so  sold  is  In  one  package 
or  several,  is  a  wholesale  dealer.  United 
States  V.  Glare  (U.  S.)  2  Fed.  55,  57. 

"Wholesale  dealers*'  of  spirltnons  or  In- 
toxicating liquors  and  brewed  malt  and  fer- 
mented liquors  shall  be  held  and  deemed  to 
mean  and  include  all  persons  who  sell  or 
offer  for  sale  such  liquors  and  beyerages  in 
quantities  of  more  than  three  gallons,  or 
more  than  one  dozen  quart  bottles,  at  any 
one  time,  to  any  person  or  persons.  Comp. 
Laws  Mich.  1897,  I  6380. 

Single  sale. 

''Wholesale  liqnor  dealer,**  as  defined  In 
Bev.  St  8  3244,  providing  that  a  wholesale 
liquor  dealer,  for  the  purpose  of  taxation, 
shall  include  every  person  who  sells  or  oHFers 
tGT  sale  foreign  or  domestic  distilled  spirits 
or  wines  in  quantities  of  not  less  than  five 
gallons  at  the  same  time,  implies  that  there 
must  be  a  trade  or  business  of  selling,  and 
hence  a  single  sale  is  not  sufficient  to  ren- 
der a  person  a  wholesale  liquor  dealer.  Unit- 
ed States  V.  Feigelstock  (U.  8.)  26  Fed.  Gas. 
1058,  1069. 

WUOTJBBALB  FAOTOBT  PRIOB. 

A  promissory  note  made  payable  la 
goods  at  the  ''wholesale  factory  prices*'  does 
not  mean  the  cash  price,  but  refers  to  some 
general  rule  known  to  manufacturers  of  such 
goods.  Avery  v.  Stewart,  2  Conn.  69,  78,  7 
Am.  Dec  240. 

WHOI.ESAI.E  PRICE. 

The  wholesale  price  is  the  price  fixed  on 
merchandise  by  one  who  buys  in  large  quan- 
tities of  the  producers  or  manufacturers,  and 
who  sells  the  same  to  Jobbers  or  retail  deal- 
ers. Fawkner  v.  Lew  Smith  Wall  Paper  Co., 
55  N.  W.  200,  201,  88  Iowa,  169,  46  Am.  St 
Rep.  230. 

WHOIiESAIiE  STOCK. 

Where  plaintiffs  were  wholesale  and  re- 
tail druggists  carrying  on  both  the  wholesale 
and  retail  business  in  the  same  building,  with 
only  a  partition  separating  the  wholesale 
from  the  retail  department,  and  a  policy 
was  Issued  "on  their  wholesale  stock  of 
drugs,  paints,  dyestuffs,  and  other  goods  on 
hand  for  sale,  not  more  hazardous  while  con- 
tained in  the  building,"  the  word  "whole- 
sale," as  used  in  the  policy,  was  supplement- 
ed, and  its  meaning  extended  to  "other  goods 
on  hand  for  sale,"  not  simply  as  the  whole- 
sale stock,  but  all  other  goods  contained  in 
the  building,  and  therefore  the  policy  covered 
the  entire  stock.  Wilson  Drug  Co.  v.  Phoenix 
Assur.  Co.,  14  S.  B.  790,  791,  110  N.  C.  350. 

WHOIiESAIiEB. 

The  word  "wholesaler,"  as  used  In  Comp. 
Laws,  §  5379,  providing  that  in  all  town- 
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ships,  cities,  and  villages  a  tax  of  $500  per 
annum  shall  be  paid  for  the  selling  of  liquors, 
is  defined  by  section  5380  as  one  who  sella 
liquoi^  in  quantities  of  more  than  three  gal- 
lons or  more  than  one  dozen  quart  bottles  at 
a  time  to  any  one  person.  People  t.  Yoor- 
his,  91  N.  W.  624-626,  ISl  Mich.  dOft. 

WHOLLY. 

In  a  whole  or  complete  manner;  entire- 
ly; completely;  perfectly;  to  the  exclusion 
of  other  things;  totally;  fully.    Webst  Diet 

WHOI.I.T  OONEIDZNO. 

In  a  will  where  testator  makes  an  ab- 
solute gift  of  property,  "trusting  and  wholly 
confiding"  that  it  will  be  used  in  a  certain 
way,  the  language  quoted  is  sufficient  to 
raise  a  trust,  where  the  subject  and  object 
of  the  trust  are  sufiiciently  certain.  Major 
V.  Hemdon,  78  Ky.  123,  129. 

WHOIXT  DEPEHBEHT. 

In  a  petition  in  an  action  for  damages 
for  death  of  deceased,  alleging  that  plaintiff 
and  children  were  wholly  dependent  on  de- 
ceased, the  words  "wholly  dependent* *  fairly 
imply  that  deceased  was  the  person,  and  the 
only  person,  whose  legal  and  moral  duty  it 
was,  and  on  whom  they  relied,  to  f unflsh  the 
necessaries  of  life,  and  hence  implies  a  loss 
or  damage  to  plaintiff.  Kearney  Blectric 
Co.  V.  LaughUn,  63  N.  W.  941,  948,  46  Neb. 
390. 

WHOIXT  DESTBOTED. 

Bee,   also^   "Total   Destruction";   "Totat 


The  words  "wholly  destroyed**  have  been 
placed  in  fire  insurance  policies  in  many  of 
the  states  of  the  Union,  and  the  construction 
appears  to  be  imiform  that,  as  applied  to 
buildings,  they  mean  totally  destroyed  ^s  a 
building,  although  there  is  not  an  absolute 
extinction  of  all  its  parts.  It  matters  not 
that  some  d6bris  remains  which  n^ay  be  use- 
ful or  valuable  for  some  purposes.  Havens  v. 
Germanla  Fire  Ins.  Co.,  27  S.  W.  718,  723, 
123  Mo.  403,  26  L.  R.  A.  107,  45  Am.  St  Rep. 
570  (citing  Williams  v.  Hartford  Ins.  Co.,  54 
Cal.  442,  35  Am.  Rep.  77;  Seyk  v.  Millers^ 
Ins.  Co.,  41  N.  W.  443,  74  Wis.  67,  3  L.  R.  A.. 
523;  Oshkosh  Packing  &  Provision  Co.  v. 
Mercantile  Ins.  Co.  [U.  S.]  31  Fed.  200;  Great 
Western  Ins.  Co.  v.  Fogarty,  86  U.  S.  [19 
Wall.]  640,  22  L.  Ed.  216). 

The  words  "wholly  destroyed,*'  within  a 
statute  relating  to  insurance,  have  necessa- 
rily a  technical  meaning,  differing  from  the 
ordinary  meaning  of  words  in  common  usage. 
In  common  usage  they  denote  a  change  of 
form  or  substance.  We  say  wood  is  destroy- 
ed when  transformed  into   ashes   and  dn- 
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ders.  We  may  aay  a  structnre  la  destroyed 
when  It  is  resolved  into  its  component  mate- 
rials. A  building  is  partly  destroyed,  within 
the  statute,  when  any  part  of  it  is  resolved 
into  such  component  materials,  but  wholly 
destroyed  when  no  part  of  it  above  ground 
remains  intact  or  substantially  uninjured, 
and  no  such  part  of  it  can  be  utilized  as  a 
remaining  standing  structure  In  effectually 
restoring  the  structure  to  its  entirety.  Am- 
pleman  v.  Citizens'  Ins.  Co.,  35  Mo.  App.  308, 
316.  See,  also,  Ampleman  v.  North  British 
Mercantile  Co.,  35  Mo.  App.  317,  318. 

The  phrase  **wholly  destroyed,"  when 
applied  to  the  subject  of  insurance,  does  not 
contemplate  the  entire  annihilation  or  ex- 
tinction of  the  property  insured;  neither  does 
it  require  that  any  portion  of  the  property 
remaining  after  loss  shall  have  no  value  for 
any  purpose  whatever;  but  it  does  mean  only 
the  destruction  of  the  property  insured  to 
such  extent  as  to  deprive  it  of  the  character 
in  which  it  was  insured.  Although  some  por- 
tion of  the  building  may  remain  after  the 
fire,  yet  if  such  portion  cannot  be  reason- 
ably used  to  advantage  in  the  reconstruction 
of  the  building,  or  will  not,  for  some  pur- 
pose, bring  more  money  than  sufficient  to  re- 
move the  ruins,  such  building  Is,  in  contem- 
plation of  law,  wholly  destroyed.  Liverpool 
&  London  &  Globe  Ins.  Co.  t.  Heckman,  67 
Pac.  879,  881,  64  Kan.  38a 

The  words  "wholly  destroyed,"  as  used 
in  Rev.  St.  ft  1943,  providing  that,  when  real 
property  covered  by  insurance  shall  be  whol- 
ly destroyed,  the  amount  of  the  insurance 
written  in  the  policy  shall  be  taken  conclu- 
sively to  be  the  true  value  of  the  property 
when  insured,  and  the  true  amount  of  loss 
and  measure  of  damages  when  destroyed, 
refers  to  the  thing  Insured,  and  not  solely  to 
Its  value.  And  when  a  building  has  been 
60  damaged  as  to  lose  its  specific  character 
as  such,  and  it  can  no  longer  be  called  a 
building,  then  it  is  wholly  destroyed.  And 
when  a  structure  has  been  destroyed  so  as 
to  leave  nothing  but  badly  damaged  sta- 
tionary walls,  it  has  been  "wholly  destroy- 
ed," within  the  meaning  of  the  section. 
Trustees  of  St.  Clara  Female  Academy  of 
Slnsinawa  Mound  v.  Northwestern  Nat  Ins. 
Co.,  73  N.  W.  767,  770,  98  Wis.  257,  67  Am. 
St  Rep.  805. 

Where  all  the  combustible  material  in 
a  building  was  destroyed,  though  portions 
of  the  brick  walls  were  left  standing,  yet 
they  were  useless  as  walls,  the  Identity  and 
specific  character  of  the  insured  building 
were  entirely  destroyed,  though  there  was 
not  an  absolute  extinction  of  all  the  parts 
thereof,  and  It  constituted  an  entire  de- 
struction of  the  building.  Seyk  v.  Millers' 
Nat  Ins.  Co.,  41  N.  W.  443,  445,  74  Wis.  67, 
3  L.  R.  A.  523;  Lindner  v.  St  Paul  Plre  & 
Marine  Ins.  Co.,  67  N.  W.  1125,  1127,  93  Wis. 
526;    German  Fire  Ins.  Co.  v.  Eddy,  64  N. 


W.  856,  857,  86  Neb.  461,  19  L.  R.  A.  707; 
Trustees  of  St  Clara  Female  Academy  of 
Slnsinawa  Mound  v.  Northwestern  Nat  Ins. 
Co.,  73  N.  W.  767,  770,  98  Wis.  257. 

"Wholly  destroyed,"  when  applied  to  a 
building,  if  the  building  was  constructed  of 
brick  or  other  incombustible  material,  from 
the  nature  of  the  case,  when  used  in  an  in- 
surance policy,  do  not  refer  to  the  debris 
from  a  building  destroyed.  The  words,  when 
applied  to  a  building,  mean  totally  destroyed 
as  a  building;  that  ij9,  that  the  walls,  though 
standing,  are  unsafe  to  use  for  the  purpose 
of  rebuilding,  and  must  be  torn  down,  and  a 
new  building  erected  throughout  German 
Ins.  Co.  r.  Eddy,  36  Neb.  461,  466,  54  N.  W. 
856^  857,  19  U  R.  A.  707. 

The  expression .  *Svholly  destroyed"  Is 
equivalent  to  "total  loss,"  and  *total  loss," 
as  applicable  to  a  building,  means  not  that 
the  materials  of  which  it  is  composed  were 
all  utterly  destroyed  or  obliterated,  but  that 
the  building,  though  some  part  of  it  may 
remain  standing,  has  lost  its  identity  and 
specific  character  as  a  building,  and  instead 
thereof  has  become  a  broken  mass,  or  so  far 
in  that  condition  that  it  cannot  be  properly 
any  longer  designated  as  a  building.  When 
that  has  occurred  there  is  a  total  destruction 
or  loss.  Oshkosh  Packing  &  Provision  Co.  v. 
Mercantile  Ins.  Co.  of  Mobile  (IT.  S.)  31  Fed. 
200,  204;  Barnard  r.  National  Fire  Ins.  Co., 
38  Ma  App.  106,  117. 

In  an  action  on  a  fire  policy  it  appeared 
that  the  building  which  had  been  insured  was 
a  frame  structure,  the  rear  wall  of  which 
was  veneered  with  brick,  and  the  evidence 
did  not  show  that  the  material*  of  which  the 
building  was  composed  was  transformed  into 
cinders,  smoke,  and  ashes  by  the  fire.  There 
were  some  pieces  of  material  and  bricks  and 
parts  of  the  floors  and  walls  that  were  not 
consumed,  but  after  the  fire  the  building  in- 
sured did  not  exist  as  a  building.  Held,  that 
a  verdict  that  the  property  was  "wholly  de- 
stroyed," within  the  meaning  of  that  phrase 
in  the  policy,  was  supported  by  the  evidence^ 
inasmuch  as  insurance  on  a  building  is  aa 
insurance  on  the  building  as  such,  and  not  on 
the  materials  of  which  it  is  composed.  In- 
surance Co.  of  North  America  v.  Bachler,  62 
N.  W.  911,  914,  44  Neb.  549. 

This  phrase  "wholly  destroyed,"  as  em- 
ployed In  Laws  1874,  c.  347,  includes  a  case 
where  no  portion  of  the  broken  walls  of  a 
building  remaining  after  a  fire  can  be  used  in 
rebuilding  the  building,  and  the  foundation 
is  not  sufficient  to  support  a  building  of  tbe 
weight  and  dimensions  of  the  one  burned, 
and  the  expense  of  removing  the  fragments 
of  the  old  building  will  at  least  equal  the 
value  of  all  the  material  left  after  the  fire. 
Harriman  v.  Queen  Ins.  Co.  of  London  and 
Liverpool,  5  N.  W.  12,  28,  49  Vnu.  TL 
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WHOIXT  DISABLED. 

See,  also,  'Total  DlsablUty.** 

"Total  disability'*  or  "wholly  disabled,** 
as  used  Id  an  accident  insurance  policy,  does 
not  mean  absolute  physical  inability  to  trans- 
act any  kind  of  business  pertaining  to  the  oc- 
cupation of  merchant  It  is  sufficient  If  his 
injuries  were  such  that  common  care  and 
prudence  required  him  to  desist  from  trans- 
acting any  such  business  in  order  to  effectu- 
ate a  cure.  Inability  to  transact  some  kinds 
or  branches  of  business  pertaining  to  his  oc- 
cupation as  merchant  would  not  constitute 
total  disability,  provided  he  was  able  to 
transact  other  kinds  or  branches  of  business 
pertaining  to  such  occupation;  but  ability  to 
occasionally  perform  some  trivial  or  unim- 
portant act  connected  with  some  kind  of 
business  pertaining  to  such  occupation  would 
not  render  his  disability  partial,  instead  of 
total,  provided  he  was  unable  to  substantially 
or  to  some  material  extent  transact  any  kind 
of  business  pertaining  to  such  occupation. 
The  fact  that  he  occasionally  performed  some 
act  connected  with  his  business  as  a  mer- 
chant would  not  necessarily  prove  that  he 
was  not  totally  disabled  within  the  meaning 
of  the  policy.  The  frequency  and  nature 
of  these  acts  will  ordinarily  be  for  the  con- 
sideration of  the  jury  in  determining  wheth- 
er he  was  totally  disabled  as  above  defined* 
Lobdill  V.  Laboring  Men's  Mut  Aid  Ass*n, 
71  N.  W.  696,  69  Minn.  14,  38  L.  B.  A.  537, 
65  Am.  St  Bep.  542. 

In  Hooper  v.  Accidental  Death  Ins.  Co., 
5  Hurl.  &  N.  546,  it  was  held  that  though  in- 
sured might  continue  to  do  something  which 
he  was  In  the  habit  of  doing  before  the  acci- 
dent, nevertheless,  as  he  was  wholly  inca- 
pacitated from  following  a  very  considerable 
part  of  his  usual  business,  he  was  **wholly 
disabled*'  from  following  his  usual  business 
or  occupation,  within  the  meaning  of  the 
policy.  Monahan  v.  Supreme  Lodge  of  Co- 
lumbian Knights,  92  N.  W.  972.  974,  88  Minn. 
224  (citing  McMahon  v.  Supreme  Council, 
Order  of  Chosen  Friends,  64  Mo.  App.  468; 
Scales  T.  Association,  48  Atl.  1084,  70  N.  H. 
490;  Hohn  v.  Interstate  Casualty  Co.,  72  N. 
W.  1105,  116  Mich.  79). 

In  commenting  on  the  words  "wholly 
disabled  him  for  transacting  any  and  every 
kind  of  business  pertaining  to  the  occupa- 
tion under  which  he  is  insured,"  in  an  acci- 
dent insurance  policy,  the  court  said,  if  such 
words  were  to  be  construed  literally,  the 
defendant  would  be  liable  in  no  case,  unless 
by  the  accident  the  insured  should  lose  his 
life  or  his  reason.  It  is  certain  that  neither 
party  intended  such  a  risk,  and  it  cannot  be 
said,  as  a  matter  of  law,  that  the  plalntKTs 
disability,  which  consisted  of  the  shoulder 
being  injured  by  a  fall,  causing  pain  and 
depriving  him  of  the  use  of  the  arm,  was  not 


sufflcient  to  entitle  him  to  compensation,  He 
being  a  shoe  dealer,  although  he  went  to 
his  store  two  or  three  times  a  week.  Thayer 
V.  Standard  Life  &  Accident  Ins.  Co.,  41  Atl. 
182,  183,  68  N.  H.  677. 

In  construing  the  words  ••wholly  dis- 
abled," occurring  in  an  accident  policy,  an 
instruction  which  in  effect  told  the  jury 
that  insured  was  totally  disabled  if  he  was 
prevented  from  performing  any  and  every 
kind  of  duty  which  was  materially  essential 
to  his  occupation  in  a  manner  reasonably 
as  effective  as  it  would  have  been  performed 
if  he  had  not  sustained  the  injury,  was 
upheld.  The  occupation  of  plaintiff  in  the 
case  was  that  of  visiting  yards  and  ranches 
and  buying  and  selling  cattle,  and  the  inju- 
ries were  alleged  to  affect  plaintiff's  mental 
powers.  In  discussing  the  question  as  to 
whether  or  not  a  purely  mental  affliction, 
not  amounting  to  entire  loss  of  reason,  could 
render  a  person  wholly  disabled,  the  court 
said:  '•Plaintiff's  occupation  was  that  of  vis- 
iting yards  and  ranches  and  buying  and  sell- 
ing cattle— one  in  which  sound  memory  and 
clear  good  judgment  were  essential.  Now, 
if  the  injury  to  his  mind  was  such  as  to*  pre- 
vent him  from  exercising  good  judgment  and 
drawing  correct  mental  conclusions  in  a 
manner  reasonably  as  effective  as  he  could 
have  done  if  he  had  not  received  the  injury, 
then  I  think  he  was  'wholly  disabled,*  with- 
in the  meaning  of  the  contract  because  upon 
these  qualities  of  the  mind  depends  the  suc- 
cessful performance  of  the  duties  of  his  occu- 
patlon.  If  he  could  not  perform  these  mental 
functions  as  well  as  he  did  before,  but  sub- 
stantially or  reasonably  as  well,  the  disability 
would  be  only  partial,  but  if  he  could  perform 
them,  though  not  substantially  or  reasonably 
as  effectively,  who  could  say  that  he  could 
perform  them  rightly  and  correctly  at  all?" 
Fidelity  &  Casualty  Co.  v.  Getzendauner,  55 
S.  W.  179,  180,  93  Tex.  487. 

The  insured  is  "wholly  disabled,"  with- 
in the  meaning  of  an  accident  policy,  where 
he  is  not  able  to  prosecute  his  business,  and 
where  he  is  not  able  to  do  all  the  substan- 
tial acts  necessary  to  be  done  in  its  prose- 
cution. If  the  business  requires  him  to  do 
several  acts  and  perform  several  kinds  of 
labor,  and  he  is  able  to  do  and  perform  one, 
he  is  as  effectually  disabled  from  performing 
his  business  as  if  he  could  do  nothing  re- 
quired to  be  done,  and  while  remaining  in 
that  condition  he  will  suffer  loss  of  time  in 
the  business  of  his  occupation.  Toung  v. 
Travelers'  Ins.  Co.,  13  Aa  896»  897,  80  Me. 
244. 

WHOLLY  ENGAGED. 

Where  Laws  1880,  c.  642,  I  8»  as  amend- 
ed by  Laws  1889,  c.  193,  exempted  from  tax- 
ation corporations  wholly  engaged  in  carry- 
ing on  manufacturing  within  the  state*  the 
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words  •^wholly  engaged"  will  not  be  con- 
strued so  that  a  manufacturing  corporation 
ceased  to  come  within  the  exemption  by  em- 
ploying a  portion  of  its  capital  in  a  business 
not  within  its  chartered  powers,  but  that, 
under  such  circumstances,  such  portion,  and 
such  portion  only,  is  liable  to  taxation.  Peo- 
ple ▼.  Campbell,  88  N.  B.  990,  991«  144  N.  X. 
16a. 

The  expression  "corporations  wholly  en- 
gaged in  carrying  on  manufacture  within  the 
state'*  does  not  include  a  foreign  manufactur- 
ing corporation,  authorized  by  its  charter  to 
manufacture,  buy,  and  sell  or  otherwise  pro- 
cure electric  apparatus  of  all  kinds,  and  en- 
gaged in  the  manufacture  of  such  apparatus, 
and  also  in  buying  and  selling  the  same, 
within  the  state.  People  ▼•  Campbell,  40  N. 
B.  239,  145  N.  Y.  687. 

The  phrase  "wholly  engaged  in  manu- 
facturing" does  not  characterize  a  corpora- 
tion authorized  by  its  charter  to  print,  pub- 
lish, and  sell  books,  stationery,  etc.,  which 
devotes  part  of  its  capital  to  the  business  of 
buying  and  selling  foreign  books.  People  y, 
Roberts,  36  N.  X.  Supp.  73,  74.  90  Hun,  533. 

The  phrase  "wholly  engaged  in  manu- 
facturing within  the  state*'  characterizes  a 
foreign  corporation  operating  a  manufactur- 
ing plant  In  which  all  its  capital  In  the  state 
is  employed,  even  though  it  maintain  offices 
in  the  state  where  samples  of  its  product  are 
kept,  from  which  sales  of  goods  manufac- 
tured In  another  state  are  made,  since  such 
part  of  the  business  is  wholly  exempt  from 
taxation  as  Interstate  commerce.  People  v. 
Roberts,  51  N.  X.  Supp.  487,  489,  29  App. 
Div.  585. 


1IVH0M  IT  MAY  CONCERN. 

The  technical  phrase  "for  whom  It  may 
concern,"  in  a  marine  insurance  policy,  op- 
erates to  cover  the  Interest  of  any  person 
intended  to  be  so  covered  by  the  person  who 
efiTected  the  Insurance.  The  Sydney  (U.  S.) 
27  Fed.  119,  124;  Duncan  v.  China  Mut  Ins. 
Oo.,  29  N.  B.  76,  77, 129  N.  X.  237. 

"Whom  it  may  concern,"  In  an  insurance 
policy,  are  technical  words,  meaning  not  any- 
body and  everybody  who  may  chance  to  have 
an  interest  in  the  thing  insured,  but  such 
person  only  as  is  in  the  contemplation  of  the 
contract.  They  suppose  an  agency,  and  look 
-solely  to  the  principal.  In  whose  behalf  and 
on  whose  account  the  agent  acts.  Such 
principal  is  the  person  in  the  contemplation 
of  the  contract,  and  is  the  one  whom  it  alone 
•concerns,  and  his  existence  may  be  proved  by 
extrinsic  evidence.  No  person  can  avail  him- 
self of  a  policy  of  insurance  not  containing 
the  general  clause  "to  whom  It  may  con- 
cern," or  one  of  similar  import,  but  those 
loamed  in  the  policy  as  the  parties  insured,  I 


or  OB  whose  account  it  is  eiq>re88ed  to  be 
made;  but  a  policy  in  the  name  of  one  with 
this  general  clause  wfll  cover  the  interest  of 
any  person  for  whose  benefit  It  is  intended 
when  effected,  and  who  either  previoiisly  au- 
thorizes it  or  subsequently  adopts  it,  subse- 
quent adoption  in  such  a  case  being  equlT- 
alent  to  a  prior  order  for  the  Insurance. 
Newson's  Adm'r  t.  Douglass  (Md.)  7  Har. 
A  J.  417,  450.  16  Am.  Dec  817. 

A  policy  of  fire  insurance  for  the  b^iellt 
of  "whom  it  may  concern"  is  comprehenslTe 
and  broad  enough  to  cover  everything  an- 
swering the  description  and  intended  to  be 
covered.  **Whom  it  may  concern"  does  not 
necessarily  cover  all  concerned  in  a  loss. 
The  parlies  insured  by  such  general  terms 
are  ouly  those  for  whom  the  Insurance  was 
Intended.  Richardson  ▼.  Home  Ins.  Co.,  47 
N.  X.  Super.  Ct  (15  Jones  A  8.)  138^  154. 

An  insurance  policy  insuring  certain 
property  in  the  name  of  the  insured  and  for 
**whom  it  may  concern"  may  inure  to  tbe 
benefit  of  the  person  effecting  It,  or  the  ben- 
efit of  any  other  person  for  whom  he  Intends 
it,  and  who  has  requested  him  to  effect  it,  or 
who  adopts  it  when  made.  De  Bolle  y. 
Pennsylvania  Ins.  Go.  (Pa.)  4  Whart  68,  75^ 
33  Am.  Dec.  38;  Wise  T.  St  Louis  liarlne 
Ins.  Co.,  23  Mo.  80,  84. 

In  a  contract  whereby  a  building  con- 
tractor insured  in  his  own  name  the  building 
on  which  he  was  engaged,  under  an  agree- 
ment between  himself  and  the  owner  that 
the  contractor  should  keep  the  building  at  all 
times  fully  insured  against  fire  for  the  ben- 
efit of  "whom  it  may  concern,"  and  in  case 
of  loss  the  indemnity  shall  be  divided  be- 
tween the  "parties  hereto,"  the  words  "whom 
it  may  concern"  meant  the  parties  to  the 
contract,  and  would  not  include  a  material- 
man who  had  a  right  to  have  filed  a  lien  on 
the  premises.  -  The  persons  "whom  it  may 
concern"  were  the  "parties  hereto."  Mosser 
V.  Donaldson  (Pa.)  10  Atl.  766.  76a 

The  law  is  well  settled  that  where  in- 
surance Is  for  the  applicant  and  "whom  it 
may  concern,"  the  terms  thus  employed  are 
not  intended  to  mean,  nor  do  they  include, 
every  person  who  may  have  an  Interest  in 
the  subject  insured,  but  only  such  as  are 
in  cpntemplation  of  the  contract  Where  the 
description  of  the  party  Insured  Indicates 
that  the  policy  is  taken  for  the  benefit  of 
other  persons  specifically  named,  the  inter- 
est of  those  described  Is  alone  covered,  (^n- 
dnnatl  Ins.  Oo.  v.  Rieman  (Ohio)  1  Disn.  396» 
897. 

"Whom  it  may  concern,**  as  used  In  an 
Insurance  policy  declaring  that  it  was  is- 
sued "for  account  of  whom  it  may  concern," 
evinces  a  purpose  to  keep  insured  the  en- 
tire title  to  the  property;  and  one  who  pur- 
chases a  part  interest  and  adopts  the  issni^ 
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ance  will  be  allowed  to  recover  for  a  loss,  al- 
though a  printed  stipulatloii  In  the  policy  is 
inconsistent  with  snch  right  Hagan  t.  Scot- 
tish Union  &  National  Ins.  Co.  (U.  S.)  96 
Fed.  120.  ISO. 

A  policy  on  a  cargo  In  the  name  of  a 
certain  person  on  account  of  "whom  It  may 
concern"  will  inure  to  the  Interest  of  the 
party  for  whom  it  was  Intended,  provided  the 
party  In  whose  name  it  is  issued  had,  at  the 
time  of  effecting  the  Insurance,  the  requisite 
authority  from  such  party,  or  the  latter  sub- 
sequently ratified  It  Hooper  v.  Bobinson,  98 
U.  &  528,  636,  25  L.  Ed.  219. 

BelUgereiit  property* 

A  policy  of  marine  Insurance,  ''for  whom 
It  may  concern,"  should  be  construed  to 
cover  belligerent  property.  Buck  v.  Chesa- 
peake Ins.  Co.,  26  U.  S.  a  Pet)  151,  158,  7  L. 
Bd.  90. 

Znsvrable  Interest. 

"For  whom  It  may  concern,*'  or  any 
other  terms  of  equivalent  import,  will  not 
carry  the  benefit  of  a  policy  to  a  risk  or 
an  Interest  not  fairly  within  the  contempla- 
tion of  the  parties  to  the  policy.  The  result 
of  this  principle  is  that  a  person  who  has  an 
Interest  In  the  property  covered  by  such  a 
policy  at  the  time  of  the  loss  will  be  pro- 
tected without  any  express  stipulation  to 
the  effect,  though  he  had  no  interest  at  the 
commencement  of  the  risk,  providing  he  was 
intended  to  be  Insured.  Duncan  v.  China 
Mutual  Ins.  Co.,  29  N.  B.  76^  77,  129  N.  Y. 
237. 

An  Insurance  on  account  of  "whom  It 
may  concern"  is  limited  to  those  who  have 
Insurable  Interest  In  the  property,  and  may 
be  lawfully  Insured,  and  must  further  be  re- 
stricted to  those  for  whom  it  was  intended 
under  their  prior  authorization  or  subsequent 
adoption.  Frierson  v.  Brenham,  5  La.  Ann. 
540,  52  Am.  Dec.  608. 

Xaowledge  of  persom  intended. 

A  policy  of  marine  insurance  in  the 
name  of  a  special  party  "on  account  of  whom 
it  may  concern'*  will  cover  the  interest  of 
the  person  for  whom  It  was  Intended  by  the 
party  who  should  order  it,  though  the  par- 
ticular person  Intended  was  not  known.  It 
Is  not  necessary  that  the  person  who  takes 
out  the  policy  should  have  at  that  time  any 
specific  individual  in  mind.  If  he  Intended 
the  policy  should  cover  the  Interest  of  any 
person  to  whom  he  might  sell  the  entire  or 
any  part  of  the  Interest  insured,  that  would 
be  enough.  Hagan  v.  Scottish  Union  &  Na- 
tional Ins.  Ca,  22  Sup.  Ct  862,  864,  186  U. 
8.  423,  46  L.  Ed.  1229. 

"For  whom  It  may  concern,"  as  used 
tn  a  fire  policy  specified  to  be  for  the  benefit 
of  those  for  whom  it  may  concern,  will  be 


construed  "to  Include  all  persons  having  an 
insurable  Interest— that  Is,  Intended  to  be 
covered  by  It — ^whether  known  to  the  In- 
surers or  not"  Johannes  v.  Phenlx  Ins.  Co., 
27  N.  W.  414  417,  66  Wis.  50,  67  Am.  Rep. 
249. 

Person  entitled  to  sne. 

Under  Code  Civ.  Proa  I  449,  requiring 
every  action  to  be  brought  in  the  name  of 
the  real  party  in  interest,  a  part  owner  of  a 
vessel  may  bring  an  action  In  his  own  name 
on  a  policy  of  marine  Insurance  which  runs 
"on  account  of  whom  it  may  concern,"  and 
which  was  In  fiict  procured  by  his  agent  to 
whom  the  loss  was  made  payable,  even 
though  the  policy  does  not  disclose  such  part 
owner's  Interest  therein.  McLaughlin  v. 
Great  Western  Ins.  Co.,  20  N.  X.  Sui^.  536, 
537. 

Where  a  part  owner  of  a  vessel  has  It 
Insured  in  his  own  name  "on  account  of 
whom  It  may  concern,"  he  may  sue  In  his 
own  name  for  the  benefit  of  all.  This  right 
is  confirmed  by  the  Code,  which  authorizes 
an  action  by  the  person  with  whom  or  In 
whose  name  a  contract  is  made  for  the  bene- 
fit of  another.  Walsh  v.  Washington  Ins. 
Co.,  82  N.  T.  427,  440. 

The  use  of  the  words  "whom  It  may  con- 
cern," in  a  fire  policy,  to  designate  the  bene- 
ficiary, is  sufficient.  In  the  absence  of  stat- 
ute, to  authorize  suit  on  a  policy  In  the 
name  of  the  parties  Intended  to  be  within 
its  protection.  Insurance  Co.  of  North  Amer- 
ica V.  Forcheimer,  5  South.  870,  875,  86  Ala. 
541. 

An  Insertion  of  a  clause  In  a  marine 
policy  that  the  loss  should  be  payable  to  the 
plaintiff  or  "whom  it  might  concern"  was 
construed  to  authorize  the  Insured  to  main- 
tain an  action  for  the  whole  of  the  loss,  al- 
though he  was  not  the  owner  of  the  entire 
vessel.  Martin  v.  Fishing  Ins.  Co.,  37  Mass. 
(20  Pick.)  389,  890,  82  Am.  Dec.  220. 

WHOMSOEVER  IT  MAY  CONCERN. 

"Whomsoever  It  may  concern,"  as  used 
in  a  policy  insuring  goods  In  favor  of  whom- 
soever it  may  concern.  Is  a  term  used  to  des- 
ignate whoever  may  be  the  owner  of  the 
goods  at  the  time  they  are  destroyed,  and 
evidence  beyond  the  policy  Is  receivable  to 
show  who  are  the  owners  and  entitled  to  re- 
ceive payment  under  the  policy.  Home  Ins. 
Co.  V.  Baltimore  Warehouse  Ca,  98  U.  S. 
527,  543,  28  L.  Bd.  868. 

The  Insertion  of  the  phrase  'Vhomso- 
ever  else  shall  be  concerned,"  In  a  fire  pol- 
icy taken  out  on  partnership  property  by  a 
partner,  will  operate  to  create  the  Inference 
that  the  insurance  was  made  on  the  Joint 
account,  If  such  appear  to  have  been  the  In- 
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tention  of  the  assured.     Lawrence  ▼•  Betoov 
(N.  Y.)  2  Caines,  Gas.  203,  20d. 

WHORE. 

Webster  defines  a  •'whore'*  as  **a  woman 
who  practices  unlawful  sexual  commerce 
with  men,  especially  one  who  does  it  for 
hire ;  a  harlot" ;  and  the  synonyms  given  are 
"harlot,  courtesan,  prostitute,  strumpet, 
punk,  wench,  concubine/*  In  Worcester's 
Dictionary  the  word  is  defined:  "A  woman 
who  practices  illicit  intercourse  with  men 
for  hire;  a  prostitute;  a  harlot;  a  concu- 
bine; a  strumpet;  a  punk."  There  is  no 
substantial  difference  between  the  words 
•public  whore,"  charged  in  a  complaint,  and 
'•whorlsh  bitch,"  proved  on  the  trial.  Zim- 
merman V.  McMakin,  22  S.  0.  872,  878»  53 
Am.  Rep.  720. 

A  whore  is  a  woman  who  practices  un- 
lawful sexual  intercourse  with  men,  espe- 
cially one  who  does  It  for  hire.  Wagner  v. 
State.  17  Tex.  App.  554,  658;  Sheehey  v. 
Ck)kley,  43  Iowa,  183,  185,  22  Am.  Rep.  236. 

A  whore  is  a  woman  who  prostitutes  her 
body  for  hire,  the  word  being  generally  used 
as  synonymous  with  "harlot,"  "courtesan," 
"prostitute,"  and  "strumpet"  In  its  most 
general  meaning  the  word  includes  a  woman 
who  practices  or  holds  unlawful  sexual  in- 
tercourse, either  for  hire  or  to  gratify  a  de- 
praved passion.  Peterson  v.  Murray,  41  N. 
E.  836,  837,  13  Ind.  App.  420 ;  Zimmerman  y. 
McMakin,  22  S.  a  372,  878,  63  Am.  Rep. 
720. 

A  whore  Is  one  who  has  committed  adul- 
tery or  fornication.  Michelson  ▼.  Lavin,  20 
8.  E.  292,  293,  95  Ga.  565. 

A  woman  may  acquire  the  character  of 
a  whore  without  being  generally  accessible 
to  men.  She  may  be  the  mistress  of  one 
and  chaste  towards  all  others;  but  In  com- 
mon parlance  one  who  yields  only  to  so- 
licitations of  her  affianced  cannot  be  justly 
called  a  whore.  Sheehey  v.  Cokley,  43  Iowa, 
183,  186,  22  Am.  Rep.  236. 

WHOREDOM. 

"Whoredom"  Is  a  comprehensive  term, 
including  every  species  of  illicit  intercourse 
between  the  sexes,  and  any  act  of  sexual 
intercourse  between  a  married  female  and  a 
male  person  not  her  husband,  or  between  an 
unmarried  female  and  a  male  person,  is 
whoredom,  and  a  single  act  of  the  kind 
makes  a  woman  a  whore.  Rodebaugh  y.  Hol- 
lingsworth,  6  Ind.  339,  843. 

WHOREHOUSE. 

By  common  acceptation,  to  keep  a ''whore- 
house" is  to  keep  a  bawdyhouse  or  a  house 


of  ill  fame.  Indeed,  to  charge  tbe  former 
is  equally  opprobrious  and  more  directly 
and  miquestionably  significant,  if  possible^ 
than  to  charge  the  latter.  It  is  a  coarser 
cxpre&<iion  conveying  the  same  idea.  It  to 
most  clearly  a  charge  of  keeping  a  house  for 
common  prostitution,  which  is  the  precise 
definition  of  a  bawdyhouse.  It  is  needless  to 
say  that  a  charge  of  "keeping  a  whore- 
house" imports  a  crime  involving  moral  turpi- 
tude, and  words  importing  such  charge  are 
actionable  per  se.  Wright  y.  Paige  (N.  Y.) 
36  Barb.  438,  44a 

WHORISH. 

**Whore"  is  the  tsyrtonjm  for  a  prosti- 
tute, or  a  lewd  or  incontinent  woman ;  "whor- 
lsh** means  lewd,  unchaste,  incontinent  Scott 
y.  McKinnish,  16  Ala.  662,  664. 

The  word  •'whorlsh,'*  as  defined  by  Web- 
ster, means  ''resembling  a  whore  in  char- 
acter or  conduct;  addicted  to  unlawful  sex- 
ual pleasures;  incontinent;  lewd;  unchaste.** 
Worcester's  definition  is,  "unchaste;  lewd; 
incontinent"  There  to  no  substantial  dif- 
ference between  the  words  "public  whore," 
charged  in  a  complaint  and  'Vhorish  bitch,** 
proved  on  the  trial.  Zimmerman  y.  Mc- 
Makin, 22  S.  G.  872,  378,  63  Am.  Rep.  720. 

WICKED. 

The  term  *^rlcked  man,**  when  applied 
to  a  bishop,  to  actionable,  because  the  words 
virtually  represent  him  as  unfit  to  hold  that 
ofllce  or  situation.  Oraig  y.  Brown  (Ind.)  8 
Blackf.  44,  46w 

WICKEDKES8. 

An  instruction  that  If  defendant  pur- 
posely killed  deceased  after  refiection,  with 
a  wickedness  and  depravity  of  heart  toward 
the  deceased,  etc.,  the  defendant  was  guilty 
of  murder  in  the  first  degree,  is  sufficient  as 
an  allegation  of  the  highest  degree  of  malice. 
Lang  V.  State,  4  South.  Id3,  195,  84  Ala.  1, 
6  Am.  St  Rep.  824. 

WIDEN. 

"Widen,**  as  used  in  Act  1864,  p.  293,  I 
2,  authorizing  a  railroad  and  canal  com- 
pany to  shorten,  straighten,  '^vlden,"  or 
otherwise  improve  any  part  of  tbe  route  of 
their  road  at  or  between  its  present  termini, 
does  not  import  any  change  of  location. 
Beck  y.  United  Jersey  R.  ft  Canal  Co.,  89 
N.  J.  Law  (10  Vroom)  46,  46. 

Act  March  17,  1869,  declaring  that  any 
railroad,  canal,  or  slack-water  navigation 
company  might  "widen,  enlarge,  or"  oth»- 
wise  "improve"  its  line  of  railroad,  cannot 
be  construed  to  include  the  widening  of  the 
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gauge  of  a  railroad,  though  In  their  general 
sense  the  words  are  sufficient  to  include  it, 
for  they  are  used  in  connection  with  the 
line  of  the  railroad,  canal,  and  slack-water 
navigation  company,  which,  as  to  railroads, 
means  its  right  of  way.  Western  New  York 
&  P.  Ry.  Co.  V.  Buffalo,  R.  &  P.  Ry.  Co.,  44 
Att  242,  244,  1»3  Pa.  127. 

To  ••widen"  the  street  is  merely  to  en- 
large its  width,  and  as  used  in  Act  March  6, 
1899,  I  1,  authorizing  the  city  council  to  or- 
der the  widening  of  any  street  within  such 
city,  cannot,  under  any  construction,  be  ex- 
tended to  Include  grading  and  graveling, 
since  to  ••grade"  a  street  is  to  reduce  it,  either 
by  filling  or  excavation,  to  a  fit  or  estab- 
lished degree  of  ascent  or  descent;  and  to 
••gravel"  a  street  is  to  cover  the  surface  of  a 
street  already  existing  with  some  durable 
substance.  Wilcoxon  v.  City  of  San  Luis 
Obiapo,  85  Pac.  988»  989,  101  Gal.  60a 

WIDOW. 

As    personal    representatlye,    see   "Per- 
sonal Representative." 

In  common  parlance,  the  term  *Vldow*' 
means  an  unmarried  woman.  In  re  Con- 
way's Estate,  5  Pa.  Dist  R.  332,  334. 

The  recognized  definition  of  the  word 
"widow"  is  a  woman  who  has  lost  her  hus- 
band by  death ;  a  wife  that  outlives  her  hus- 
band. Cole  T.  Mayne  (U.  S.)  122  Fed.  836, 
839. 

"The  term  'widow*  may  literally  mean  a 
woman  deprived  of  or  without  a  man,  but  the 
legal  as  well  as  the  popular  signification  of 
the  word  is  that  given  by  Webster — a  woman 
who  has  lost  her  husband  by  death.  Luke 
xl;  Webster's  Diet  (last  Ed.)  •Widow.'  The 
etymology  of  the  word  implies  that  she  has 
been  deprived  of  a  husband."  Wait  v.  Wait 
(N.  X.)  4  Barb.  192,  205. 

A  •^Hridow''  Is  defined  to  be  an  munar- 
ried  woman  whose  husband  Is  dead;  one 
who  has  lost  her  husband  by  death,  and  has 
not  taken  another,  in  re  Ray*s  Estate,  85 
N.  Y.  Supp.  481,  484,  13  Misc.  Rep.  480. 

"Widow,"  as  used  in  a  by-law  of  a  mu- 
tual insurance  company  providing  that  the 
association,  on  satisfactory  proof  of  a  mem- 
ber's death,  will  pay  to  his  widow  a  certain 
sum,  cannot  t>e  construed  to  mean  anything 
else  than  a  woman  whose  husband  is  dead, 
and  hence  does  not  include  a  woman  who  co- 
habited with  decedent  prior  to  his  death,  but 
who  was  not  legally  married  to  him.  Bolton 
V.  Bolton,  78  Me.  299,  80a 

••Widow  of  the  deceased,"  as  used  in 
Acta  1887,  c  270,  I  2,  known  as  the  "Em- 
ployer's Liability  Act,"  giving  a  right  of  ac- 
tion to  the  widow  of  the  deceased,  compre- 


hends every  widow,  whether  citizens,  resi- 
dents, aliens,  or  nonresident  aliens.  Vetal- 
oro  T.  Perkins  (U.  S.)  101  Fed.  893,  897. 

The  word  "widow,"  as  used  in  a  will 
providing  that,  if  either  of  testator's  3ons 
die  without  leaving  lawful  issue,  the  *' wid- 
ow" of  the  decedent  should  receive  one- 
third  of  the  rents  of  the  real  estate  devised 
to  him  by  the  will,  does  not  restrict  the 
benefit  of  the  provision  to  a  wife  living  at 
the  time  of  making  the  will  or  at  teHta tor's 
death,  but  the  person  who  was  the  wife  at 
the  time  of  the  son's  death  was  entitled  to 
the  rents.  Swallow  v.  Swallow's  Adm'r,  27 
N.  J.  Eq.  (12  a  B.  Green)  278,  280. 

A  testator  devised  real  and  personal 
property  to  trustees  to  pay  over  the  income 
to  a  son  during  his  life,  and  on  his  decease 
to  pay  the  same  to  said  son's  wife  during 
her  life,  and  on  her  decease  if  he  should  leave 
a  widow,  or  if  he  leave  no  widow  then  on 
his  decease,  to  convey  the  property  to  the 
Issue  of  said  son  then  living.  The  son  had 
a  wife  living  at  the  time  of  the  making  of 
the  will  and  the  death  of  the  testator.  Held, 
that  the  clause  directing  the  payment  of  the 
income  to  the  son's  wife  during  her  natural 
life  upon  his  decease,  standing  alone,  will 
be  construed  to  mean  his  wife  then  living 
only;  and  the  further  provision  that  on  her 
decease  if  he  leave  a  widow,  or  if  he  leave 
no  widow  then  on  his  decease,  etc.,  taken  in 
connection  with  other  clauses  of  the  will, 
must  be  construed  to  refer  to  any  wife  he 
might  have  married,  though  possibly  unborn 
at  the  time  of  the  testator's  deatlL  Schett- 
ler  V.  Smith,  41  N.  Y.  328,  33a 

A  gift  to  the  ••widows  and  orphans**  of 
the  parish  of  Llnd field  was  necessarily  con- 
fined to  such  of  those  two  classes  who  were 
within  the  scope  of  general  benevolence,  and 
was  a  good,  charitable  bequest.  Attorney 
General  v.  Comber,  2  Sim.  &  S.  93,  94. 

A  devise  to  the  "widow  of  my  son  F.." 
the  son  being  alive,  refers  to  the  wife  of  said 
son  at  the  time  the  will  was  made.  Beers 
▼.  Narramore,  61  Conn.  13,  19,  22  AtL  1061. 

Deserted  wife. 

The  term  •*widow,"  in  the  laws  of  a  be- 
nevolent association  providing  that  benefits 
shall  be  payable  to  the  widows  of  deceased 
members,  designates  a  wife  of  deceased 
whom  he  deserts,  though  he  afterward  con- 
tracts a  common-law  marriage  which  would 
have  been  valid  if  the  first  wife  had  not  been 
living.  Grand  Lodge  Order  of  Hermann- 
Soehne  v.  Eisner,  26  Mo.  App.  108,  117. 

Desertlns  wife. 

••Widow,"  as  used  in  the  Tennessee 
homestead  laws  exempting  as  a  homestead 
certain  property  for  the  benefit  of  a .  dece- 
dent's •Vidow,"  etc^  means  a  person  whe 
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was  a  member  of  hlB  family  in  a  legal  sense 
when  he  died,  and  does  not  Include  one  who 
has  forfeited  her  rights  as  a  member  of  his 
family  by  eloping  before  her  husband's  death 
and  living  with  another  man.  Prater  v.  Pra- 
ter, 9  S.  W.  361,  8G4,  87  Tenn.  (3  Pickle) 
78,  10  Am.  St  Rep.  623. 

Within  a  statute  providing  that,  when- 
ever the  widow  of  a  deceased  person  shall 
be  left  In  necessitous  circumstances  and  does 
not  possess  in  her  own  right  property  to  the 
amount  of  $1,000,  she  may  be  entitled  to  re- 
ceive from  the  succession  of  the  deceased 
husband  a  sum  which  will  make  the  total 
sum  owned  by  her  $1,000,  the  term  "widow" 
is  not  used  in  its  ordinary  signification .  of 
a  woman  who  has  left  her  husband,  and  will 
not  include  an  unfaithful  wife  who  has  aban- 
doned her  husband.  Richard  v.  Lazard,  32 
South.  559,  560,  108  La.  540.  See,  also»  Arm- 
strong V.  Steeber,  8  La.  Ann.  713. 

DiToroed  wife. 

Where  husband  and  wife  are  divorced 
a  vinculo,  the  wife,  after  the  husband's  death, 
is  not  his  "widow"  and  entitled  to  dower. 
Whitsell  V.  Mills,  6  Ind.  229,  231. 

A  wife  who  had  been  divorced  for  the 
fault  of  the  husband  is  not  his  "widow**  on 
the  death  of  the  husband  without  his  remar- 
rying, within  the  meaning  of  Rev.  St  1894, 
I  2640  (Rev.  St  1881,  |  2483),  providing  that, 
if  the  husband  die  leaving  a  widow,  one- 
third  of  his  real  estate  shall  descend  to  her 
in  fee  simple.  Fletcher  v.  Monroe,  43  N.  IL 
1058,  145  Ind.  56. 

A  woman  obtaining  a  divorce  ftom  her 
husband  on  the  ground  of  his  adultery  is  not 
in  any  sense  his  widow  under  the  New  York 
statute,  so  as  to  entitle  her  to  a  right  in  a 
distributive  share  in  the  personal  estate  of 
her  divorced  husband.  In  re  Ensign's  Es- 
tate, 8  N.  E.  544,  546,  103  N.  T.  284,  57 
Am.  Rep.  717. 

"Widow,"  as  used  in  Rev.  St  740,  |  1. 
endowing  a  "widow"  of  a  third  of  all  the 
lands  whereof  her  husband  was  seised  at  any 
time  during  marriage,  etc.,  includes  a  wo- 
man who  had  secured  a  divorce,  prior  to  her 
husband's  death,  upon  the  groimd  of  adultery, 
such  divorce  being  one  a  mensa  et  thoro 
merely.  Walt  v.  Walt,  4  N.  T.  95,  107  (re- 
versing Wait  V.  Walt  [N.  T.]  4  Barb.  192, 
205). 

The  term  "widow,"  in  the  by-laws  of 
a  beneficial  association  providing  that  cer- 
tain benefits  shall  be  paid  to  the  widow  of 
a  deceased  member,  does  not  include  a  di- 
vorced wife  of  a  member,  though  she  had 
been  designated  by  the  Insured  as  a  bene- 
ficiary. Tyler  v.  Odd  Fellows'  Mnt  Life 
Ass'n,  18  N.  E.  360,  363,  145  Mass.  134. 

The  word  "widow"  is  oonstmed  to  mean 
hnsbandless,  and  where  testatrix's  married 


daughter  had  a  dissipated  husband  from 
whom,  at  the  time  of  the  death  of  testatrix, 
she  had  obtained  a  divorce,  she  was  entitled 
to  have  ended  a  trust  by  which  her  mother 
had  devised  certain  property  in  trust  for 
her  life,  remainder  to  her  children,  with  a 
proviso  that  If  she  became  a  widow  the 
trust  should  end  and  the  property  be  turned 
over  to  her  absolutely.  Rlttenhouse  v.  Hicks, 
10  Ohio  Dea  759. 

Marriage  of  widow* 

A  "widow"  is  defined  as  an  unmarried 
woman  whose  husband  is  dead;  one  who  has 
lost  her  husband  by  death,  and  who  has  not 
taken  another;  but,  as  used  in  statutes  rela- 
tive to  settlement  of  estates,  it  will  not  be 
limited  to  such  persons,  but  will  include 
those  who  have  subsequently  remarried.  In 
re  Ray's  Estate,  35  N.  Y.  Supp.  481,  484, 
18  Misc.  Rep.  480. 

"Widow,"  as  used  in  Kansas  statutes 
providing  that  a  homestead,  etc,  occupied  by 
an  intestate  and  his  family  at  the  time  of 
his  death  as  a  residence,  and  continued  to  be 
so  occupied  by  his  widow  and  children  after 
his  death,  shall  be  wholly  exempt  from  the 
payments  of  his  debts,  etc.,  should  not  be 
construed  to  mean  that  the  property,  ceases, 
to  be  subject  to  a  homestead  exemption  on 
the  remarriage  of  the  widow.  Brady  v. 
Banta,  26  Pac.  441,  443,  46  Kan.  181. 

••Widow,"  as  used  In  Act  April  10,  1849, 
exempting  from  the  operation  of  the  collat- 
eral inheritance  tax  laws  property  passing  by 
will  to  the  wife  or  widow  of  a  son  of  any 
person  dying  seised  or  possessed  thereof, 
does  not  include  a  widow  of  the  testator's 
son  who  married  again  in  the  lifetime  of 
the  testatrix  and  was  still  married  at  the 
latter's  death,  the  word  •'widow"  being  en- 
tirely and  exclusively  descriptive  of  an  un- 
married condition,  having  once  been  mar> 
rled.  (Commonwealth  v.  Powell,  51  Pa.  (1 
P.  F.  Smith)  438,  440. 

"Widow,"  as  used  in  Purd.  Dig.  p.  518, 
pi.  64,  providing  that  the  widow  or  the  chil- 
dren of  any  decedent  may  retain  certain 
property  out  of  the  estate  for  the  use  of  the 
widow  and  family,  should  be  construed  to 
mean  that  the  right  of  the  widow  to  such 
property  ceases  when  she  remarries;  the 
word  meaning  that  she  ought  to  be,  at  the 
time  she  takes  the  property,  the  person  who 
is  qualified  by  law  to  exercise  that  right 
namely,  the  widow  of  the  decedent  Appeal 
of  Kerns,  14  Atl.  435,  438,  120  Pa.  523. 

A  will  devising  certain  property  to  tes- 
tator's widow  for  life,  with  the  power  of  sale, 
"so  long  as  she  shall  remain  my  widow," 
should  be  construed  to  mean  "so  long  as  she 
shall  remain  unmarried,"  and  hence  her  re- 
marriage terminated  whatever  Interest  was 
limited  by  such  clause.  Bod  well  v.  Nutter,  8 
Atl.  421,  422,  63  N.  H.  44a 
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-Widow,**  as  used  In  CJode,  f  2871,  pro- 
Tiding  that  a  *'widow/'  and,  if  no  widow,  a 
•child  or  children,  may  recoyer  for  the  homi- 
^de  of  a  husband  or  parent,  indicates  the 
person,  not  the  state,  and  Is  used  as  synony- 
mous with  ''wife."  Hence  the  subsequent 
marriage  of  the  widow  of  a  person  killed  by 
a  railroad  does  not  take  away  her  right  of 
action,  giyen  by  the  statute,  against  the 
company,  as  the  widow  of  the  deceased. 
Georgia  Railroad  &  Banking  Co.  t.  Qarr,  67 
Qa.  277,  279,  24  Am.  Rep.  482. 

Widowev. 

"Widow,**  as  used  in  Kan.  Qeo.  St  1880, 
par.  4518,  giving  a  right  of  action  for  death 
by  wrongful  act  to  the  "widow"  of  the  de- 
ceased, does  not  include  a  widower.  West- 
em  Union  Tel.  Go.  t.  McGlU  (U.  S.)  67  Fed. 
eOO,  708,  6  a  a  A.  621,  21  L.  R.  A.  8ia 

WIDOWHOOD. 

See  "During  Widowhood.* 

WIDOWS  DOWER. 

Where  an  administrator's  deed  conveyed 
by  metes  and  bounds  all  the  real  estate  of 
which  the  intestate  husband  died  seised,  "ex- 
cept the  widow's  dower,"  such  phrase  ex- 
cepted only  the  widow's  right  to  the  use  of 
one-third  of  the  real  estate  described.  "Dur- 
ing her  life"  referred  to  the  interest  which 
the  widow  had  in  the  land  described,  and  the 
exception  was  limited  to  that  interest  Starr 
T.  Brewer,  58  Vt  24,  33,  8  AtL  479. 

Whene  an  administrator  sells  to  a  widow 
BO  much  of  a  named  lot,  "except  the  widow's 
dower,"  the  phrase  "the  widow's  dower"  does 
not  mean  the  legal  right  to  dower  or  the 
dower  estate,  but  the  paVcel  of  land  which 
had  been  set  apart  as  dower,  and  of  which, 
as  a  matter  of  fact,  the  widow  was  in  pos- 
session. Wells  T.  Dillard,  20  a  B.  268,  284, 
93  Ga.  682. 

WIDOWS  ELECTION. 

See  "Election.'* 

WIDOWS  SKABE. 

"Widow's  share,"  as  used  in  Code,  f 
2452,  proriding  that  the  widow's  share  can- 
not be  affected  by  any  will  of  her  husband, 
unless  she  consents  thereto,  etc.,  describes 
the  portion  of  the  estate  of  the  decedent 
which  the  law  assures  to  the  widow;  it  is 
called  the  "distributive  share."  Ward  r. 
Wolf,  9  N.  W.  848,  848,  56  Iowa,  465. 

"Widow's  share,"  as  used  in  Code,  f 
2452,  providing  that  the  widow's  share  can- 
not be  affected  by  any  will  of  her  husband 
unless  she  consents  thereto,  etc.,  Includes 
•both   personal   and   real   property.    May   v. 


Jones,  54  N.  W.  281,  288,  87  Iowa,  188  (citing 
Ward  V.  Wolf,  56  Iowa,  465,  9  N.  W.  348; 
Linton  T.  Groaby,  61  Iowa,  401,  16  N.  W.  342). 

WIDOWS  THIRDS. 

The  words  "widow's  thirds'*  are  general- 
ly used  in  common  parlance  as  synonymous 
with  the  words  "widow's  dower,"  and  mean 
the  life  estate  which  a  widow  has  by  law 
in  one-third  of  the  real  estate  of  which  her 
husband  died  seised.  The  same  expressions 
are  often  used  as  referring  to  and  meaning 
the  land  which  had  been  set  out  to  the  wid- 
ow and  in  which  she  has  such  life  estates 
Grosby  t.  Montgomery,  88  Vt  288,  289. 

WIDOWER. 

A  widower  is  "a  man  who  has  lost  his 
wife  by  death."  Walt  v.  Wait  (N.  Y.)  4  Barb. 
192,  205  (citing  Webster's  Diet). 

A  divorced  man  living  with  an  unmar- 
ried minor  son  is  a  "widower"  within  the 
meaning  of  the  statute  providing  that  "hus- 
band and  wife  living  together,  a  widow  or 
widower  living  with  an  unmarried  daughter 
or  unmarried  minor  son  may  hold  exempt 
from  sale  on  judgment  or  order,  a  family 
homestead,"  etc.  It  does  not  require  a  very 
great  strain  of  the  English  language  to  hold 
that  a  divorced  man  is  a  widower.  .  True, 
it  is  not  within  the  ordinary  definition,  but 
we  find  on  examination  that  the  word  "wid- 
ower" is  derived  from  "widow,"  and  that 
"widow"  is  a  Sanskrit  derivation,  meaning 
"without  a  husband,"  the  lack  of  a  husband; 
and  therefore,  in  its  broadest  terms,  a  "wid- 
ower" may  be  defined  to  be  a  married  man 
who  has  lost  his  wife,  either  by  death  or 
judicial  decree.  The  separation  in  one  case, 
from  the  legal  point  of  view,  is  no  more  ab- 
solute than  the  other.  Kunkle  v.  Beeser,  5 
Ohio  Dec  422,  426. 

WIDTH. 

An  act  relating  to  a  turnpike  road,  re- 
quiring that  the  "width"  of  the  macadam 
shall  not  be  less  than  8  inches  nor  more  than 
16  Inches,  will  be  construed  as  a  require- 
ment that  the  depth  of  the  macadam  shall 
be  as  specified,  as  a  literal  interpretation 
would  lead  to  an  absurdity.  Bird  v.  Kenton 
Gounty  Gom'rs,  24  S.  W.  118,  05  Ky.  105. 


WIFL 


See     "Gommon-Law     Wife**; 
Wife";    "Surviving  Wife." 


"Plural 


The  popular  as  well  as  the  lexical  mean- 
ing of  "wife"  is  a  woman  who  is  united  to  a 
man  in  the  lawful  bonds  of  wedlock.  Thomp- 
son Y»  Lewiston  Dally  Sun  Pub.  Go.,  38  AtL 
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656,  558,  91  Me.  203;  United  States  r.  Ten-  { whom  a  dlyorce  hat  been  obtained  because 
ney,  8  Pac.  295,  301,  2  Ariz.  29;  Wait  v.  Wait  of  adultery,  so  long  as  the  party  obtaining 
(N.  Y.)  4  Barb.  192,  205;  Miller  v.  Miller,  30 :  the  divorce  lives.  People  r.  Faber,  92  N.  Y. 
N.  Y.  Supp.  lie,  117,  79  Hun,  197.  146^  150,  44  Am.  Rep.  357. 


"Wife  and  children,'*  as  used  by  a  tes- 
tator in  bequeathing  property  to  the  wife 
and  children  of  a  certain  designated  person, 
means  the  lawful  wife  and  children  of  such 
person.  In  re  Davenport's  Trusts,  17  Eng. 
Law  &  Eq.  293,  295;  In  re  Overhiirs  Trusts, 
17  Eng.  Law  &  Eq.  323. 

A  '^ife"  is  a  woman  who  has  a  husband 
living.  To  say  that  a  person  is  a  "wife," 
does  not  mean  simply  that  she  has  been  mar- 
ried, but  that  she  was  then  and  there  a  mar- 
ried woman.  Names  t.  State,  50  N.  B.  401, 
20  Ind.  App.  168. 

The  word  **wife,"  when  used  In  laws  re- 
lating to  marital  fourths,  contemplates  a 
wife  in  fact,  and  not  one  in  name  merely. 
It  is  to  enable  a  faithful  wife  to  continue 
bene  et  honeste  vivere.  It  does  not  Intend 
to  reward  a  woman  who  has  disgraced  her- 
self and  the  family  into  which  she  has  been 
taken.  Richard  v.  Lazard,  32  South.  559,  563, 
108  La.  540.  See,  also,  Armstrong  r.  Steeber, 
3  La.  Ann.  713. 

A  testator  who  had  a  wife  Mary,  to 
whom  he  was  married  in  1834,  and  who  sur- 
vived him.  In  1840  went  through  the  cere- 
mony of  marriage  with  a  woman  whose 
Christian  name  was  Caroline,  and  who  con- 
tinued to  reside  with  him  to  the  time  of  his 
death.  Shortly  before  his  decease  he,  by 
will,  devised  certain  property  to  "my  dear 
wife  Caroline,"  her  heirs,  etc.,  absolutely. 
Held,  that  Caroline  took  under  this  devise, 
notwithstanding  the  entire  description  was 
not  applicable  to  her.  Gains  r.  Rouse,  6 
Man.,  G.  &  S.  *422,  42a 

The  terms  "husband  and  wife'*  hare  a 
very  definite  and  precise  meaning.  They  are 
descriptive  of  persons  who  are  connected  by 
the  marriage  tie,  and  are  significant  of  the 
mutual  obligations  growing  from  the  mar- 
riage contract,  and  the  term  "wife"  cannot 
be  used  to  describe  a  woman  who  has  been, 
but  is  no  longer,  married.  People  T.  Hovey 
(N.  Y.)  5  Barb.  117,  118. 

The  use  of  the  term  "wife  of  H.,"  In  a 
notice  by  a  town  furnishing  support  to  a 
pauper  to  the  town  chargeable  therewith 
that  the  support  has  been  furnished  to  the 
wife  of  H.,  is  a  sufficient  designation  of  the 
person  to  whom  the  support  was  furnished. 
Town  of  Middletown  t.  Town  of  Berlin,  18 
Conn.  189,  195. 

Divorcee* 

2  N.  Y.  Rev.  St  687,  |  8,  declaring  that 
every  "person  having  a  husband  or  wife  liv- 
ing" who  shall  marry  again  shall  be  adjudged 
guilty  of  bigamy,  Includes  a  person  against 


In  Act  1840,  I  5,  providing  that  where  a 
divorce  is  granted  by  reason  of  the  aggres- 
sion of  the  husband,  in  addition  to  alimony, 
if  the  "wife"  survive  her  husband  she  shall 
have  dower,  the  word  "wife"  was  used  to 
designate  the  person  who  had  been  divorced. 
McGill  V.  Doming,  U  N.  B.  U8»  121,  44  Ohio 
St  645. 

The  word  "wlfe^*  does  not  Include  a  wo- 
man divorced.  As  nsed  in  Rev.  St  I  5702; 
providing  that  the  "wife"  may  file  her  peti- 
tion for  alimony  alone,  such  term  is  regarded 
as  used  to  designate  the  person,  and  not  the 
actual  existing  relation.  Woods  y.  Waddle, 
8  N.  E.  297,  299,  44  Ohio  St  449  (citing  Coz 
y.  Cox,  19  Ohio  St  502,  2  Anu  Rep.  415). 

WIFE  AMD  OHUcDBEir. 

A  life  insurance  policy,  providing  that 
the  benefit  at  the  death  of  the  insured  shall 
be  paid  to  his  wife  and  children,  means  that 
it  shall  be  paid  to  his  wife  and  children 
equally;  and  not  that  the  wife  shall  be  en- 
titled to  one  half  of  it  and  the  children  to 
the  other  half.  Felix  y.  Ancient  Order  of 
United  Workmen,  1  Paa  281»  28%  81  Kan. 
81,  47  Am.  Rep.  479. 

WIFE  BEATINO. 

Wife  whipping  was  said  by  Blackstone 
to  be  the  ancient  privilege  of  giving  moderate 
correction  to  wives  to  secure  subordination 
in  the  family,  and  "was  not  admitted  in  the 
age  of  Judge  Blackstone,  or,  as  he  says.  In 
the  polite  reign  of  Charles  the  Second,  ex- 
cept among  the  lower  rank  of  the  people, 
who  were  always  fond  of  the  old  common 
law."  The  privilege  is  obsolete,  and,  "an- 
cient though  it  be,  to  beat  her  with  a  stidc, 
to  pull  her  hair,  to  choke  her,  spit  in  her  face^ 
or  kick  her  about  the  fioor,  or  to  inflict  npon 
her  other  like  indignities,  is  not  now  acknowl- 
edged by  our  law."  Fnlgham  y.  State,  46 
Ala.  143,  145. 

"The  learned  Judge  Blackstone  seems  to 
consider  the  female  sex  a  great  favorite  of 
the  law  of  England,  yet  his  more  just  editor, 
Christian,  in  his  notes,  expresses  a  fear  that 
there  is  little  cause  to  pay  a  compliment  to 
our  laws  for  their  favor  apd  respect  to  the 
female  sex.  The  right  of  the  husband  is  to 
beat  his  wife  "ex  causa  regiminis  et  casti- 
gationis."  It  is  true  he  was  only  allowed 
modicam  castigationem,  and  this  was  nerer 
doubted  until  the  polite  reign  of  Charles  n, 
yet  the  lower  rank  of  people,  as  Blackstone 
observes,  who  were  always  fond  of  and  ad- 
here to  the  common  law,  still  claim  and  ex- 
ert their  ancient  privileges,  and  the  dvU  law 
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allowed  tbe  bnsbancl  a  larger  antbority  orer 
his  wife,  pennittlDg  him,  for  some  misde- 
meanors, **flagellie8  et  fustibus  acriter  yer- 
berare  nxorem."  James  y.  Gommojiwealth 
(Pa.)  12  Serg.  &  R.  220,  228. 

WIFE'S  EQuixx. 

The  doctrine  of  a  wife's  eqnlty  may  be 
briefly  stated  thus:  That  a  wife  Is  entitled 
to  an  equitable  settlement  out  of  her  prop- 
erty, not  only  against  her  husband,  but 
against  all  creditors  of  and  purchasers  from 
him,  whenever  It  Is  recoverable  only  in  a 
court  of  equity,  or  the  aid  of  that  court  Is 
actually  Invoked  for  its  recovery,  unless  the 
husband  has  become  a  purchaser  of  the  prop- 
erty by  an  antenuptial  contract  with  the 
wife.  If  it  be  recoverable  at  law,  and  the 
aid  of  a  court  of  equity  be  not  actually  in- 
voked to  recover  It,  her  equity  does  not  ex- 
ist. And  It  ceases  to  exist  though  the  prop- 
erty be  recoverable  in  equity,  whenever  It 
has  been  actually  recovered  or  received  with- 
out any  claim  by  her  to  a  settlement  Poln- 
dexter  v.  Jeffries  (Va.)  15  Orat  363,  368,  369 
(citing  2  Story's  Eq.  |  1402). 

"It  Is  one  of  the  acknowledged  powers 
of  courts  of  equity  to  compel  a  husband  to 
make  a  settlement  on  a  wife  whenever  he 
comes  Into  equity  for  aid  to  enable  him  to 
reduce  her  estate  which  lies  In  action,  pend- 
ing possession."  Clarke  v.  McCreaiy,  20 
Miss.  (12  Smedes  &  M.)  347,  354. 

'WTFE'B  TAMXLY. 

In  construing  a  devise  to  I.,  wife  of  0., 
for  her  and  her  family's  use  during  her  nat- 
ural life,  it  was  said  that  neither  in  common 
parlance  nor  by  the  technical  construction 
of  the  words  "wife's  family,"  without  more, 
Is  the  husband  contemplated.  If  it  be  asked 
of  what  family  is  he,  the  question  will  be 
answered  by  being  Informed  from  what  per- 
son he  is  descended,  and  who  is  related  by 
blood  to  that  stock  Is  related  to  and  of  the 
family  of  it.  Heck  t.  Clippenger,  6  Pa«  (5 
Barr)  385-388. 


WILD. 

"Wild,-  as  used  In  the  rule  that  wild 
animals  cannot  be  the  subject  of  larceny,  is 
used  as  a  generic  term  to  Indicate  that  the 
animals  are  of  a  species  not  generally  do- 
mesticated, and  does  not  refer  to  their  com- 
parative docility  or  familiarity  with  men; 
so  an  animal  ordinarily  domestic  In  Its  na- 
ture, which  has  reverted  to  a  wild  state.  Is 
not  properly  a  wild  animal.  Bex  t.  Manu,  4 
Hawaii,  400,  4ia 

WILD  BEAST. 

"Wild  beasts"  are  those  which  enjoy 
their  natural  liberty  and  go  wherever  they 
please.    Olr.  Code  La.  1000,  art  8415. 


wnuD-oAT  raAnr. 

A  "wild-cat  train**  is  an  occasional  tnln 
moving  without  prearrangement  but  by  spe- 
cial order,  without  reference  to  any  schedule 
or  the  regular  trains,  and  conforming  to  no 
conditions  save  the  Immediate  order  of  the 
owner.  Such  train  is  also  known  or  styled  as 
a  "wild  train."  Sheehan  v.  New  York  Cent 
&  H.  £L  B.  Co.,  91  N.  Y.  832,  335. 

WILD  FOWL. 

Where  an  act  was  entitled  ''An  act  to 
provide  for  the  protection  of  game,  wild 
fowl  and  birds,"  the  words  "wild  fowl  and 
birds"  will  be  presumed  to  have  been  added 
to  the  word  "game,"  for  the  reason  that 
"game"  will  be  understood  In  its  sense  of  in- 
cluding all  game  birds,  game  fowl,  and  game 
animals,  and  hence  were  Intended  to  In- 
clude species  of  wild  fowl  and  birds  not  coy* 
ered  by  the  word  "game."  Meul  r.  Peopke^ 
64  N.  B.  1106,  1107,  108  HI.  25a 

WILD  TRAIN. 

The  term  "wild  train**  Is  a  term  used  In 
the  railroad  business  to  describe  a  train  con- 
sisting of  a  locomotive,  tender,  and  caboose 
car  on  which  no  persons  except  the  servants 
of  the  railroad  company  In  charge  of  it  were 
permitted  to  ride.  Powers  r.  Chicago,  M.  A 
St  P.  Ry.  Co.,  59  N.  W.  307,  57  Minn.  332. 

A  train  running  under  telegraphic  or- 
ders, but  without  any  schedule  or  time  card, 
is  known  4n  railroad  parlance  as  a  "wild 
train."  Northern  Pac.  R.  Co.  v.  Polrler  (U. 
S.)  67  Fed.  881,  882,  15  C.  C.  A  52. 

A  train  running  "wild"  is  a  train  not  on 
the  schedule  time  of  any  train.  Larson  v. 
St  Paul,  Bi.  &  M.  Ry.  Co.,  43  Minn.  423,  45 
N.  W.  722. 

WILE. 

To  "wile"  Is  defined  as  to  cheat  cunning- 
ly, mislead  or  lead  with  guile,  hoodwink,  lure; 
so  that  as  used  in  the  definition  of  the  crime 
of  seduction  as  the  act  of  persuading  or  in- 
ducing a  woman  of  previous  chaste  charac- 
ter to  depart  from  the  path  of  virtue  by  the 
use  of  any  species  of  arts,  persuasion,  or 
"wiles"  which  are  calculated  to  have  and 
do  have  that  effect  It  Implies  and  shows  that 
deception  Is  an  essential  element  In  the 
crime  of  seduction.  State  v.  Hamann,  80  N. 
W.  1064,  1065,  109  Iowa,  646. 


WILL 

See  "Against  Her  Will";    'fTenant  at 
WUL" 


In  its  original  sense,  "will"  means  de- 
sire, command.     Barney  y.  Hayes,  29  Pac. 
I  282,  284,  11  Mont  571,  28  Am.  St  Rep.  495. 
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By  the  term  ••will,*'  as  used  in  a  defini- 
tion of  insanity,  is  meant  the  governing  pow- 
er of  the  mind.  Lowe  v.  State,  96  N.  W.  417, 
424,  118  Wis.  041. 

"Will  and  bequeath,**  as  used  In  a  will 
declaring  that  the  testator  thereby  '^willed 
and  bequeathed"  his  land  to  a  devisee,  with- 
out words  of  limitation,  was  sufficient  to  pass 
the  fee,  since  the  word  "will,**  used  In  this 
coDuection,  means  **to  dispose  of  by  will, 
and  the  word  "bequeath"  means  •*to  give"  by 
will.  Technically,  the  word  ••bequeath**  re- 
lates to  personal  property  more  properly  than 
real  estate.  In  this  instance  "devise**  would 
have  been  the  more  appropriate  word  to  use 
in  the  disposition  of  the  real  estate;  but  the 
word  "devise,"  not  being  used  in  either  item 
of  the  will  itself,  evidenced  that  there  was 
no  careful  selection  of  words;  and  therefore 
a  natural  acceptation  of  the  words  would  be 
given  them,  and  this  the  more.  Inasmuch  as 
a  life  estate  of  the  same  property  had  been 
devised  to  another  without  disposition  of  the 
remainder,  and,  if  the  devise  in  question 
should  be  construed  to  be  a  life  estate,  there 
would  result  therefore,  a  partial  intestacy. 
MllU  Y.  Franklin,  28  N.  B.  60,  61.  128  Ind. 
444. 

As  eonsent. 

An  indictment  for  rape,  charging  that 
the  act  was  committed  on  a  girl  "against  her 
will,**  Implies  that  It  was  against  her  con- 
sent, the  words  "will"  and  "consents  being 
synonymous  in  this  sense,  and  the  indictment 
was  sufficient  State  ▼.  Oaul,  60  Conn.  678» 
670. 

As  ereatinif  a  trust. 

••Willing  and  desiring,**  in  a  will,  are 
frequently  construed  to  amount  to  a  trust; 
but  where  the  uncertainty  Is  such  that  the 
court  cannot  determine  who  are  meant  It 
may  be  construed  only  as  a  recommendation 
to  the  first  devisee,  and  to  make  the  estate 
absolute  In  him.  Harding  y.  Glyn,  1  Atk. 
469,  470. 

Oommandatory  terms  of  a  will  express- 
ing a  wish,  will,  or  desire,  etc.,  are  suffi- 
cient to  constitute  a  trust  unless  there  be 
certainty  as  to  the  parties  who  are  to  take 
and  what  they  are  to  take.  Lines  r.  Dar- 
den,  6  Fla.  61,  72. 

The  word  "will,"  as  used  In  a  will,  ac- 
cording to  Perry  on  Trusts  (volume  1,  c  4,  | 
112),  In  a  clause  that  the  testator  desires 
that  a  legatee  "will"  make  a  certain  disposi- 
tion of  the  fund  bequeathed,  is  a  word  of  In- 
tention which  the  court  will  carry  into  effect 
as  If  the  testator  had  used  an  absolute  word 
of  devise  in  trust  and  the  court  will  direct 
the  donee  or  first  taker  to  hold  as  a  trustee 
for  those  whom  the  donor  Intended  to  bene- 
fit   Cockrlll  V.  Armstrong,  81  Ark.  680,  689. 

•'Will,"  as  used  In  a  will  reciting  that  It 
was  the  testator's  wish  and  ••will'*  that  cer- 


tain property  sboold  be  devoted  to  a  certain 
purpose,  has  been  held  to  create  a  trust  It 
Is  undoubtedly  true  that  this  and  other  llk» 
precatory  words  will  under  conditions,  but 
not  Invariably,  raise  or  imply  a  trust  Pratt 
Y.  Trustees  of  Sheppard  and  Enoch  Pratt 
Hospital,  42  AtL  61,  64,  88  Md.  610. 

"Will  and  desire/*  as  used  In  a  will  by 
which  testator  gave  all  his  estate  to  his  wife 
and  two  daughters  absolutely,  and  then  de- 
clared that  if  his  daughters  should  marry  It 
was  his  "will"  and  desire  that  the  property 
should  not  in  any  Instance  be  liable  for  the 
debta  of  their  husbands,  are  not  merely  prec- 
atory words  indicating  a  desire  or  recom- 
mendation, and  not  creating  a  remainder  in 
the  children  of  the  devisee.  Collins  y.  Wil- 
liams, 41  S.  W.  1066,  1067,  98  Tenn.  626. 

"Will  and  desire,"  as  used  in  a  will 
where  testator  makes  an  absolute  gift  of 
property,  saying  that  It  Is  his  "will  and  de- 
sire*' that  It  be  used  In  a  certain  way,  1» 
sufficient  to  raise  a  trust  where  the  subject 
and  object  of  the  trust  are  sufficiently  co^ 
tain.    Major  v.  Hemdon,  78  Ky.  128,  129. 

•'Will,"  as  used  in  a  will  declaring  that 
••It  Is  my  will  and  desire,**  etc..  Is  a  strong- 
er term  and  evidences  more  clearly  a  ••de- 
sire" that  the  thing  willed  shall  become  the 
property  of  the  person  in  whose  favor  a  be- 
quest is  made  or  the  act  thus  directed  shali 
be  performed  than  does  the  word  •'deshre," 
being  equivalent  to  the  word  ••wish,"  and  evi- 
dences the  Intention  of  the  testator  to  dis- 
pose of  the  property  to  such  person.  McMur- 
ry  V.  Stanley,  6  S.  W.  412,  414,  69  Tex.  227. 

The  term  "will,"  as  used  In  a  will  cre- 
ating a  trust  is  used  in  the  same  sense  as 
••wish"  or  "direct"  Bliven  ▼.  Seymour,  88^ 
N.  Y.  469,  476,  477. 

WILL  (AulUary  Verb). 

The  terms  '•now"  and  •'hereafter'*  slgnli^ 
time  present  and  to  come  and  from  the  peri- 
od at  which  they  are  used.  The  words 
"shall"  and  "will"  indicate  time  In  the  future 
to  the  same  period.  Chapman  v.  Holmes' 
Bx'rs,  10  N.  J.  Law  (6  Halst)  20,  2a 

A  charge  that  another  •*wlll  swear,  Ue^ 
cheat  or  steal"  may  Import  tliat  he  lies, 
swears,  cheats,  and  steals^  and  If  used  in  the 
latter  sense  it  Is  to  be  determined  by  the 
jury  whether  the  language  Is  actionable. 
Dottarer  t.  Bushey,  16  Pa.  (4  Harris)  204» 
209. 

The  phrase  •'he  will  steal  and  I  can 
prove  It**  may  well  be  taken  to  Import  a 
charge  that  plalntifr  has  stolen,  and  when 
properly  alleged  with  an  Innuendo  to  that 
effect  may  sufficiently  show  a  cause  of  ac- 
tion for  slander.  Qomellus  t.  Van  Slyck  (N. 
Y.)  21  Wend.  70. 

An  order  In  which  A.  dlrecte  B.  to  let. 
O.  have  money  or  goods  and  say%  ••!  wUL 
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^arantee'*  that  he  will  pay  for  them,  li  a 
good  goairanty  and  effectual  as  soon  as  the 
goods  are  dellyered,  the  use  of  the  future 
tense  not  oelng  of  any  effect,  unless  it  ap- 
pears that  something  further  should  be  done 
on  the  part  of  the  writer  before  the  obliga- 
ticm  is  to  attach.  McNaughton  t.  Conkling, 
9  Wis.  Sie,  820. 

A  letter  by  a  principal  to  his  agent,  stat- 
ing that  "as  you  stated  you  could  get  $30,- 
000  for  the  place  you  occupy,  •  •  •  and 
if  you  can  we  will  sell  at  that  price,  •  ^  ^ 
and  allow  you  two  and  a  half  per  cent  on 
said  price,"  merely  authorises  the  agent  to 
find  a  purchaser  but  not  to  sell.  Grant  t. 
Bde,  24  Pac  880,  801,  86  Gal  4ia  20  Am.  8t 
Bep.  237. 

As  exeewtovy* 

"Will  sell,'*  as  used  In  an  agreement  stat- 
ing that  the  defendant  will  sell  a  certain 
quantity  of  ice  for  a  certain  sum  to  be  paid 
in  the  manner  stipulated,  imports  an  execu- 
tory contract  and  not  a  completed  one. 
Weed  r,  Boston  &  8.  Ice  Oo.,  94  Mass.  (12 
Allen)  377,  879. 

Where  the  purpose  was  to  adjust  all  the 
property  rights,  a  provision  in  an  antenuptial 
contract  that  the  husband  "will  release  his 
Interest  in  the  wife's  property"  is  not  execu- 
tory in  the  sense  that  some  act  remains  to  be 
done  on  his  part  Bufflngton  t.  Bnfflngton, 
61  N.  E.  828,  829,  161  Ind.  200. 

As  ImperatlTe. 

'  The  word  '*wlll"  has  not  an  imperatlYe 
force  like  the  word  "shall."  State  y.  Hilsa- 
beck,  34  S.  W.  88,  40,  132  Mo.  848  (citing 
Webst  Int  Diet). 

An  instruction  that  If  the  plaintiff  has, 
Wf  a  preponderance  of  the  evidence,  proved 
the  material  allegations  of  his  complaint,  the 
jury  ''will"  find  in  his  favor  and  that  it  is 
their  duty  to  determine  the  amount  of  his 
damage,  instead  of  directing  them  that  they 
"may"  find  in  his  favor  and  "may"  assess 
his  damage,  will  not  be  construed  as  coer- 
cive upon  the  jury,  and  tending  to  deprive 
the  jury  of  their  freedom  of  action  in  the 
matter,  and  hence  to  be  an  invasion  by  the 
court  of  the  province  of  the  Jury.  North 
Chicago  St.  R.  Ck).  v.  Zelger,  54  N.  BL  1000, 
1007.  182  111.  9,  74  Am.  St  Bep.  167. 

WHX  (Testament). 

See  "Ambulatory  Will";  "Contested 
Will";  ••Foreign  Will";  "Holographic 
Will";  "Joint  Will";  "Last  Will  and 
Testament";  ''Mutual  Will";  ••Nonin- 
tervention Will" ;  "Nuncupative  Will" ; 
"Parliamentary  Will";  ••Reciprocal 
Will";  "Undutlful  Will";  "Under  a 
Will";  ••Voidable  WiU." 


A  will  is  the  legal  declaration  of  a  man's 
intention,  which  he  wills  to  be  performed 
after  his  death— Jasper  r.  Jasper,  22  Pac 
152,  153,  17  Or.  590  (citing  Black);  MUls  r. 
Newberry,  112  111.  123,  133,  1  N.  B.  160,  64 
Am.  Rep.  213;  Frew  v.  Clarke,  80  Pa.  (80  P. 
F.  Smith)  170,  178;  Holcomb  v.  Wright  (TJ. 
a)  5  App.  D.  C.  76,  88  (citing  Smith  v.  Bell, 
81  U.  S.  [6  Pet]  68,  8  L.  Ed.  322)— touching 
either  the  disposition  of  his  property,  the 
guardianship  of  his  children,  or  the  adminis- 
tration of  his  estate,  or  any  or  all  of  these 
things.  It  may  consist  of  only  one  instru- 
ment, or  it  may  consist  of  one  Instrument  and 
one  or  more  codicils.  Herssog  v.  Title  Guar- 
antee &  Trust  Co.,  82  N.  T.  Supp.  866»  867. 
Kent  defines  it  as  the  disposition  of  real  and 
personal  property  to  take  effect  after  the 
death  of  the  testator.  Coulter  v.  Shelmadine, 
53  AU.  638,  639,  204  Pa.  120;  Hester  v. 
Toung,  2  Ga.  (2  Kelly)  81,  60. 

A  will  is  ••the  declaration  of  a  man's 
mind  as  to  the  manner  in  which  he  would 
have  his  property  or  estate  disposed  of  after 
his  death."  Leathers  v.  Greenacre,  68  Me. 
661«  667  (citing  Jarman  on  Wills);  Tomkins 
V.  Tomkins  (S.  G.)  1  BaUey,  92,  96^  19  Am. 
Dec.  656;  Byrne  v.  Hume,  84  Mich.  186,  192, 
47  N.  W.  679,  681. 

A  will  is  a  disposition  of  one's  estate  to 
take  effect  after  his  death.  Hassell  v.  Bas- 
ket (U.  a)  11  Fed.  Cas.  788,  789;  Chaney  v. 
Same  (U.  S.)  6  Fed.  Cas.  460,  461. 

••A  will  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property  to 
take   effect   after   his   death."     Barney   v. 
Hayes,  29  Pac.  282,  284,  11  Mont  671*  28 
Am.  St  Bep.  ^6  (citing  Jarm.  Wills);   WU- 
llams  V.  Noland,  82  S.  W.  828,  829,  10  Tex. 
I  OLy.  App.  629;   Grigsby's  Legatees  v.  Willis' 
'  Estate,  69  S.  W.  674,  677,  25  Tex.  Civ.  App. 
1 1.    See,  also,  In  re  Bomar,  18  N.  T.  Supp. 
;  214^  215,  27  Abb.  N.  C.  425;   Jordan  v.  Jor- 
I  dan's  Adm'r,  66  Ala.  801,  806.     It  is  in  its 
own  nature  ambulatory  and  revocable  dur- 
ing life.     Grigsby's  Legatees  v.  Willis'  Es- 
tate, 59  S.  W.  574,  677,  25  Tex.  Civ.  App.  1; 
Williams  v.  Noland,  82  a  W.  828.  329,  10 
I  Tex.    Civ.    App.    629;     Jordan    v.    Jordan's 
Adm'r,  65  Ala.  301,  305;   McDanlel  v.  Johns, 
45  Miss.  632,  641;   Green  v.  Lane,  45  N.  C. 
102,  113. 

A  will  Is  the  Just  sentence  of  our  will 
touching  what  we  vrould  have  done  after  our 
death.    Payne  v.  Sale.  22  N.  C.  455,  467. 

A  will  is  the  formal  declaration  in  ^writ- 
ing by  which  the  maker  provides  for  the  dis- 
tribution of  his  property  after  his  death. 
Lott  V.  Thompson.  86  S.  a  88^  48,  16  S.  E. 
27a 

A  will  is  the  legal  declaration  of  a  par- 
ty's Intention  which  he  directs  to  be  per- 
formed after  his  death.  Welch  r.  Kinard 
(S.  C.)  Speer,  Bq.  256^  263. 
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All  the  law  writers,  so  far  as  we  are 
Informed,  deflue  as  '*wllls*'  those  dispositions 
made  by  a  party  which  affect  property  after 
death.  Williams  y.  Noland,  32  &  W.  828^ 
329.  10  Tex.  Civ.  App.  629. 

A  will  is  any  writing  whereby  a  person 
makes  a  disposition  of  his  property  to  take 
effect  after  his  death.  Corer  v.  Stem,  10  AtL 
231,  233,  67  Md.  449,  1  Am.  St  Rep.  406; 
Ward  ▼.  Ward,  20  Ky.  Law  Rep.  986,  988» 
48  S.  W.  411.  412. 

''A  will  is  a  mere  declaration  or  sentence 
of  a  man*8  mind  as  to  what  he  would  have 
to  be  done  with  his  estate  after  his  death. 
6  Bac.  Abr.  tit  *0f  Wills  and  Testaments* 
(A)  p.  497.  The  function  of  a  will  is  to  effect 
the  disposition  of  property  after  the  donee's 
death  in  accordance  with  a  mere  declaration 
made  by  the  donor  in  his  lifetime,  and  dur- 
ing his  lifetime  entirely  inoperative;  but  no 
conveyance,  contract,  trust,  or  other  disposi- 
tion of  property  can  be  declared  illegal  or 
Ineffectual  because  It  practically  discharges 
the  same  function  as  a  will  after  the  death 
of  the  person  who  made  it"  Dunn  y.  Hough- 
ton (N.  J.)  51  AU.  71.  79. 

A  **wlll  or  testamentary  paper"  Is  an  in- 
strument of  writing  which  does  not  pass  an 
interest  or  right  in  the  property  attempted 
to  be  thereby  conveyed  until  the  death  of  the 
maker.  Reed  y.  Hazleton,  15  Pac.  177.  180, 
37  Kan.  321. 

A  will  is  ambulatory  during  the  life  of 
its  maker.  It  Is  in  effect  reiterated  as  his 
testament  at  each  moment,  and  is  governed 
by  the  law  existing  at  the  time  when  it  takes 
effect  upon  the  testator's  death.  In  re  Kop- 
meier's  Will,  89  N.  W.  134,  136,  113  Wis.  233. 

A  mutual  agreement  provided  that  the 
property  of  the  intended  wife  should  remain 
In  her,  and  that  she  might  dispose  of  the 
same  "by  deed,  grant,  bargain,  desire,  will  or 
otherwise."  Held,  that  the  word  "will"  was 
implied  in  Its  technical  sense  as  meaning 
the  testamentary  disposition.  Ck)ok  y. 
Adams,  47  N.  E.  605,  606, 180  111.  599. 

A  "will"  means  not  barely  the  signing 
of  It,  and  the  formal  publication  or  delivery, 
but  proof  in  the  language  of  the  condldlt  that 
he  well  knew  and  understood  the  contents 
thereof,  and  did  give,  will,  dispose,  and  do  in 
all  things  as  in  the  said  will  contained.  In 
re  Nadal's  Will,  2  Hawaiian,  400.  403  (citing 
Zacharlas  y.  Collis,  3  Phil.  179). 

The  four  requisites  necessary  to -consti- 
tute a  valid  will  are  said  to  be:  (1)  That  the 
instrument  be  in  writing,  signed  by  the  tes- 
tator; (2)  that  it  be  attested  by  two  credible 
witnesses;  (3)  that  It  Is  subscribed  in  the 
presence  of  these  witnesses;  (4)  that  the  tes- 
tator be  of  sound  mind  and  memory.  Robin- 
son V.  Brewster,  30  N.  SL  683.  685. 140  111.  649. 
83  Am.  St  Rep.  265. 


Am  affeetlAK  after-aoqiilred  land* 

"A  will  as  affecting  real  estate  is  a  dis- 
position of  lands  from  the  heir.  It  is  an 
appointment  of  a  person  who  shall  take  the 
specific  land.  It  is  also  an  appointment  of 
a  specific  estate,  and  so  far  it  is  in  the  nature 
of  a  conveyance.  That  a  will  does  not  oper- 
ate to  transfer  lands  acquired  after  its  execu- 
tion has  been  settled  in  England,  and  wher- 
ever the  common  law  prevails  unmodified 
by  local  usage,  from  a  very  early  period. 
But  this  principle  does  not  extend  to  wills 
of  personal  estate.  A  reason  for  the  distinc- 
tion Is  given  by  an  eminent  legal  writer. 
Powell  on  Dev.  151,  152  (Jarman's  Ed.).  The 
common  law,  it  is  there  said,  after  the  intro- 
duction of  feuds,  appointed  no  heir  on  whom 
personal  property  should  descend.  If  the 
owner  died  intestate,  it  devolved  on  the 
church.  A  testament  was  then  the  consti- 
tution by  the  testator  of  an  heir  to  his  per- 
sonal property,  the  law  having  otherwise  ap- 
pointed none.  An  executor  stood  in  the  re- 
lation of  testator  to  such  property,  and  was 
entitled  to  all  of  it,  the  law  not  giving  it  to 
any  other  person.  The  only  limitation  upon 
his  rights  was  that  the  property  was  subject- 
ed in  his  hands  to  the  trusts  of  the  testator. 
But  as  to  freehold  property,  the  feudal  law, 
when  feuds  became  Inheritable,  constituted 
an  heir  in  his  own  right,  whose  title  was  In- 
choate when  a  freehold  of  Inheritance  was 
acquired  by  his  ancestor,  and  the  person 
next  in  succession  was  called  the  apparent, 
or  presumptive,  heir.  A  will  of  personal 
property  operating,  therefore,  as  the  consti- 
tution of  an  heir,  and  a  will  of  the  labds  as 
a  disposition  from  an  heir,  the  one  cannot 
take  effect  in  the  same  manner  as  the  other 
does,  but  each  must  take  effect  according  to 
the  nature  and  property  of  the  subject-mat- 
ter on  which  it  is  to  operate,  and  the  time  of 
its  operation.  A  will  does  not  pass  land  ac- 
quired by  testator  after  the  execution  of  the 
will."    George  y.  Green.  13  N.  H.  521.  624. 

As  an  asreement. 

See  "Agreement** 

As  any  testanientary  dlsposltlomi 

The  term  "will"  includes  every  kind  of 
testamentary  act  taking  effect  from  the  mind 
of  the  testator  and  manifested  by  an  instru- 
ment in  writing.  Flood  y.  Kerwin,  89  N.  W. 
845,  847,  113  Wis.  673. 

An  instrument  in  any  form,  whether  a 
deed  poll,  or  indenture,  if  the  obvious  pur- 
pose is  not  to  take  effect  till  after  the  death 
of  the  person  making  it  shall  operate  as  a 
*'will."  In  re  Harrison's  Estate.  46  AtL  888; 
890.  196  Pa.  57& 

St  1843,  c.  92,  providing  that  any  ••wUr 
of  any  inhabitant  of  the  state  made  in  any 
other  of  the  United  States,  or  in  any  foreign 
country,  which  might  be  approved  and  ml- 
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lowed  according  to  the  laws  of  such  state  or 
country,  may  be  proved  and  recorded  In  the 
state,  and  be  proceeded  in  and  have  the  same 
effect  as  If  executed  conformably  to  the  laws 
of  the  state,  should  be  construed  to  include 
every  species  of  testamentary  act  which 
takes  its  effect  upon  the  mind  of  the  testator 
requiring  a  sound  and  disposing  mind  and 
capacity,  and  manifested  by  the  proper  ex- 
ecution of  an  instrument  in  writing,  and  thus 
Includes  any  testamentary  writing  which 
operates  by  way  of  revocation,  and  not  by 
way  of  cancellation.  A  paper  properly  exe- 
cuted* written  by  a  testator  to  a  certain  per- 
son, stating  that  it  was  his  wish  that  the 
will  he  bad  made  be  destroyed  and  his  estate 
settled  according  to  law,  should  take  effect 
the  same  as  a  will,  codicil,  or  revocation;  for 
it  was  intended  to  operate,  as  far  as  the  tes- 
tator had  capacity  to  do  it,  as  a  testamentary 
declaration  of  a  personal  wish,  will,  and  pur- 
pose to  annul  the  will,  and  a  like  personal 
wish  and  purpose  that  his  estate  should  be 
settled  after  his  decease  as  an  intestate  es- 
tate. It  was  not  Intended  as  a  mere  author- 
ity to  the  person  to  whom  it  was  addressed 
to  cancel  or  destroy  his  will  physically,  but 
also  to  declare  his  personal  will.  Bayley  r. 
Bailey,  59  Mass.  (6  Gush.)  245,  249. 

A  will,  within  the  meaning  of  the  stat- 
ute prohibiting  witnesses  to  any  ••will"  or 
codicil  from  taking,  etc.,  cannot  be  limited  to 
wills  devising  real  property  only,  but  includes 
all  wills.  Lees  v.  Summersgill,  17  Ves.  508, 
511. 

The  "last  will,"  says  Swinebum,  'Is  a 
lawful  disposing  of  that  which  any  one 
would  have  done  after  death."  It  is  a  vol- 
untary disposition  of  property  In  mode  rec- 
ognized by  law  to  take  effect  after  death. 
Ck>nse<iueDtly  all  that  is  required  to  consti- 
tute ''a  paper  writing  appearing  to  be  the 
will  of  a  deceased  person,"  within  Code,  | 
2163,  providing  that  such  a  paper,  under  cer- 
tain conditions,  should  be  sufficient  to  dis- 
pose of  real  property,  Is  that  the  writing 
should  purport  to  be  the  disposition  of  the 
writer's  property  after  his  death.  Entries  in 
a  diary  which  either  undertake  to  dispose  of 
property  of  the  writer  or  to  control  its  dis- 
position constitute  a  valid  will  if  the  other 
statutory  requirements  are  fulfilled,  and  this 
will  be  true  though  some  of  the  entries  in 
the  diary  would  be  entitled  to  probate  as 
a  holographic  will,  and  some  as  a  will  of 
personalty  only.  All  taken  together,  they 
would  constitute  a  will.  Reagan  v.  Stanley, 
79  Tenn.  (11  Lea)  316,  324  (citing  Buggett  T. 
Kitchen,  14  Tenn.  [6  Yerg.]  429). 

A  paper  that  has  not  been  subscribed  and 
witnessed  has  no  effect  as  a  will,  under  the 
statute  of  Illinois.  Harrison  v.  Weatberby, 
54  N.  E.  237,  240,  180  111.  418  (citing  Rigg  v. 
Wilton,  13  111.  15,  54  Am.  Dec.  419). 

Except  where  it  would  be  contrary  to 
the  manifest  intention,  the  word  ••will,"  as 


Qsed  In  the  chapter  relating  thereto,  shaD 
signify  a  last  will  or  testament,  codicil,  ap- 
pointment by  will,  or  writing  in  the  nature 
of  a  will,  in  exercise  of  a  power,  and  also 
any  other  testamentary  disposition.  Ky.  dt 
1903,  14824. 

Except  where  it  would  be  Inconsistent 
with  the  manifest  intent  of  the  Legislature, 
the  word  ••will"  shall  extend  to  a  testament, 
and  to  a  codicil,  and  to  an  appointment  by 
will  or  by  writing  in  the  matter  of  a  will,  in 
the  exercise  of  a  power,  and  also  to  any 
other  testamentary  disposition.  Code  Va. 
1887, 1  2511  [Va.  Code  1904,  p.  1282]. 

The  word  ••will"  embraces  a  testament, 
a  codicil,  an  appointment  by  will  or  writing 
in  the  nature  of  a  will,  in  exercise  of  a  pow- 
er, also  any  other  testamentary  disposition. 
Code  W.  Va.  1899,  p.  133,  c.13,  §  17. 

Godioil  Inolnded* 

The  term  ••will"  Includes  codicils,  and 
legal  provisions  relating  to  wills  must  be  un- 
derstood as  embracing  codicils.  Fry  v.  Mor- 
rison, 42  N.  B.  774,  775,  159  111.  244. 

In  Fuller  v.  Hooper,  2  Ves.  Sr.  242,  Belfs 
Supp.  333,  Lord  Hardwicke  said :  -A  will  te 
to  be  considered  In  two  lights — as  the  testa- 
ment and  the  instrument  The  testament  is 
the  result  and  effect  in  point  of  law  of  what 
is  the  will,  and  that  consists  of  all  the  parts, 
and  a  codicil  is  then  a  part  of  the  will,  all 
making  but  one  testament;  but  it  may  be 
made  at  different  times  and  under  different 
circumstances,  and  therefore  there  may  be  a 
different  intention  at  making  the  one  and 
the  other.  The  instrument  is  that  writing 
in  which  the  will,  is  contained."  This  distinc- 
tion shows  that,  though  for  most  purposes  a 
will  and  codicil  are  to  be  regarded  as  making 
but  one  testament,  they  will  not  be  regard- 
ed as  a  single  instrument  where  a  manifest 
intention  requires  otherwise.  Appeal  of  Al- 
sop,  9  Pa.  8t  (9  Barr)  374,  382. 

By  statute  in  many  states  it  is  provided 
that  the  word  •*wiU"  shall  include  or  mean  a 
codicil.  See  Rev.  St  Okl.  1903,  SS  2808,  6890; 
Gen.  St  Minn.  1894,  I  255,  subd.  15;  PoL 
Code  Cal.  1903,  |  17,  subd.  5;  Code  Civ. 
Proc.  Cal.  1903,  |  17,  subd.  5;  Pen.  Code 
Cal.  1903,  I  7,  subd.  14;  Civ.  Code  Cal.  1903, 
I  14,  subd.  5;  Pen.  Code  Ariz.  1901,  par. 
7,  subd.  14;  (»mp.  Laws  Nev.  1900,  S  3091; 
Rev.  St  Me.  1883,  p.  59,  a  1,  I  6,  subd. 
19;  Rev.  St  Wis.  1898,  S  4971;  Ky.  St  1903, 
SS  463,  4824;  Code  N.  C.  1883,  I  3765,  subd. 
9;  Rev.  Codes  N.  D.  1899,  |S  5135,  6166;  Civ. 
Code  S.  D.  1903,  SS  1089,  2469;  PoL  Code 
Mont  1895,  I  16,  subd.  5;  Code  Civ.  Proc. 
Mont  1895,  S  3463,  subd.  7;  Civ.  Code  Mont 
1805,  I  4662,  subd.  6;  Pen.  Code  Mont  1895, 
S  7,  subd.  14;  Rev.  St  Utah  1898,  S  2498; 
Bates'  Ann.  St  Ohio  1904,  S  5913;  V.  S.  1894, 
I  11;  Code  Miss.  1892,  |  1519;  Rev.  Laws 
Mass.  1902,  p.  89,  c.  8, 1  5,  subd.  21;  Pub.  St 
N.  H.  1901,  p.  64»  c.  2,  i  22;   Gomp.  Laws 
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Mich.  1897,  S  50,  subd.  16;  MUK  Ann.  St 
Colo.  1891,  I  4186,  cl.  10;  Ann.  St  Ind.  T. 
1899,  I  8020;  Ctode  Iowa  1897,  I  48,  subd.  17; 
Gen.  St  Kan.  1901,  |  7342,  BUbd.  17;  Hurd's 
Rey.  St  III.  1901,  p.  1720,  c.  131,  S  1,  Bubd. 
13 ;  Horner's  Ann.  St  Ind.  1901,  I  240,  snbd. 
8;  Code  W.  Va.  1899,  p.  133,  c.  13,  S  17;  Rev. 
St  Mo.  1899,  §S  4047,  6140;  Ck>de  Va.  1887,  I 
2511  [Va.  Code  1904.  p.  1282];  Ck)de  Ciy. 
Proc.  N.  Y.  1899,  S  2514,  subd.  4;  Rev.  St 
Wyo.  1899,  f  2724;  Rev.  Ck>de  Del.  1893,  c 
0,  I  1,  subd.  8. 

As  eonveyanee,  oontraot,  or  sift. 

A  "will"  Is  not  a  contract  or  conveyance. 
It  is  the  act  of  one  party  only.  It  Is  en- 
tirely Inchoate.  No  one  is  bound  by  it  dur- 
ing the  life  of  the  testator,  and  it  is  revoca- 
ble at  his  pleasure.  There  is  no  contracting 
party  to  it;  no  delivery  and  no  acceptance 
of  it,  as  there  must  be  in  the  case  of  a  con- 
tract or  conveyance.  It  is  not  a  gift  inter 
vivos  nor  is  it  a  gift  causa  mortis.  Lewis  v. 
Jones  (N.  T.)  50  Barb.  645,  650. 

**A  'wiir  does  not  and  never  can  alien- 
ate an  estate.  The  estate,  however,  when  a 
will  is  executed,  passes  to  the  person  desig- 
nated by  the  will;  but  this  passing  of  the 
•state  to  such  person,  as  before  stated,  is 
not  an  alienation.  The  passing  of  an  estate 
to  a  person  must  be  given  some  other  name, 
as  a  "reception/  or  a  'union,'  or  an  'associa- 
tion.' We  know  the  text-writers  have  some- 
times broadened  the  word  'alienation'  so  as 
to  make  it  include  the  transfer  of  property 
by  will  and  death  and  the  statutes,  and  per- 
haps this  use  of  the  word  in  such  a  case  is 
not  inaccurate;  but  as  before  stated,  the 
efficient  cause  of  the  alienation  in  such  a 
case,  indeed  the  sole  cause,  is  death,  and  the 
will  and  the  statutes  merely  say  where  the 
title  of  the  estate  shall  go.  In  the  case  of 
Oomstock  V.  Adams,  23  Kan.'  513,  524,  33 
Am.  Rep.  191,  the  following  language  is 
used :  'A  will  is  never  a  conveyance.  A  con- 
veyance operates  in  the  lifetime  of  the 
grantor,  while  a  will  does  not  operate  until 
after  the  death  of  the  maker.  Of  course, 
death  transfers  all  property,  and  a  will  says 
where  it  shall  go;  but  this  does  not  render 
a  will  a  conveyance.'"  Vining  v.  Willis,  20 
Pac  232,  233,  40  Kan.  609. 

As  there  was  originally  no  power  of 
testamentary  disposition  of  land,  a  "will**  was 
originally  defined  to  be  "the  just  sentence 
of  our  will  touching  what  we  would  have 
done  after  our  death  respecting  personal  es- 
tate." The  disposition  of  lands  subsequent- 
ly permitted  was  not  considered  so  much  in 
the  nature  of  a  testament  as  of  a  convey- 
ance, by  way  of  appointment  of  particular 
lands  to  a  particular  person.  Per  Tarbell, 
J.,  in  Clark  v.  Homthal,  47  Miss.  430,  48a 

A   brother   and   sister   owning  separate  | 
properties  made  a  will  together,  which  read  i 


as  f611ows:  ^,  B.  C,  should  I  be  the  first 
to  die.  give,  devise,  and  bequeath  to  the  sur- 
vivor of  us  all  the  rest  and  residue  of  the 
decedent's  estate,  both  real  and  personal,  to 
have  and  to  hold  and  enjoy  the  same  during 
the  life  of  the  survivor,"  etc;  and  directed 
that  at  the  expiration  of  the  life  estate  the 
residiM  ahoold  be  divided  into  nine  parts, 
'*three  of  which  parts  I  give  and  bequeath," 
eta — ^th«  singular  number  being  used 
through  the  whole  instrument  In  determin- 
ing the  nature  of  this  writing  the  court  says 
it  is  Important  to  a  correct  understanding 
of  the  real  ground  of  the  controversy  to  bear 
in  mind  the  peculiar  cfaaracteristics  of  a 
contract  and  those  of  a  wilL  A  contract  li 
an  agreement  between  parties  for  the  doing 
or  not  doing  of  some  particular  thing.  The 
undertaking  of  one  party  Is  made  in  consid- 
eration of  something  paid  or  to  be  done  1^ 
or  on  behalf  of  the  other  party,  so  that  the 
obligation  to  do  and  the  right  to  require  per- 
formance are  reciprocal  A  will,  on  the  other 
hand,  is  simply  a  statement  of  a  purpose  or 
wish  of  the  maker  as  it  exists  at  the  time. 
As  often  as  his  purpose  or  wish  changes  lie 
may  change  the  expression  of  it  and  when 
and  why  a  change  shall  be  made  depends 
upon  himself  alone.  He  Is  answerable  to  no 
one  for  his  determination  to  make  one  rather 
than  another  disposition  of  his  property.  The 
binding  force  of  a  contract  comes  from  the 
aggregatlo  mentium  of  the  parties.  The 
binding  force  of  a  will  comes  from  the  fact 
that  it  is  the  last  expressed  purpose  of  the 
testator  in  regard  to  the  disposition  of  his 
property  after  his  own  death,  and  in  view 
of  this  principle  it  is  held  that  the  instru- 
ment was  the  separate  will  of  each,  and  that 
the  survivor  as  to  her  properly  had  a  right 
to  make  a  new  will  containing  a  different  dis- 
position thereof.  In  re  Cawley's  Estate,  20 
Atl  567,  568,  136  Pa.  628,  10  L.  R.  A.  03. 

While  a  "will"  is  a  conv^ance  of  real 
estate  in  a  certain  sense,  we  may  say.  In 
legal  language,  it  is  not  so  understood  or  re- 
ferred to.  The  one  who  takes  comes  to  his 
estate  by  purchase,  and  not  by  descent;  but 
he  is  a  devisee,  and  not  a  grantee;  and  we 
do  not  think,  looking  to  the  purpose  of  the 
Legislature,  that  the  word  "conveyances,"  as 
used  in  Laws  1885,  c  147,  requiring  convey- 
ances in  order  to  be  valid  against  bona  fide 
purchasers  to  be  recorded,  includes  wills. 
Bell  V.  Couch,  43  a  B.  911«  912,  132  N.  a 
346. 

Deed  dlstlBguislied* 

A  will  is  an  instrument  by  which  a  per^ 
son  makes  a  disposition  of  property  to  take 
effect  after  his  death,  and  as  its  operation 
is  postponed  during  life  it  is  ambulatory 
and  revocable,  and  it  is  this  ambulatory  and 
revocable  quality  which  distinguishes  it  from 
deedn,  and  other  similar  Instruments  of  trans- 
fer or  conveyance,  taking  effect,  If  at  all,  at 
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the  time  of  execution.  Jordan  r.  Jordan's 
Adm'r,  65  Ala.  801,  305 ;  McDaniela  y.  Johns, 
45  Miss.  632,  641. 


A  "deed"  most  pass  a  present  interest  In 
the  property  altbongh  the  right  to  posses- 
sion and  enjoyment  may  not  accme  until 
some  future  time.  It  is  distinguished  from 
a  will  which  does  not  pass  any  interest  until 
after  death  of  the  maker.  Thus  an  instru- 
ment which  purports  to  be  a  deed,  uses  the 
language  ordinarily  implied  in  deeds,  conveys 
a  present  interest  to  trustees  named,  and  is 
executed  and  acknowledged  as  a  deed,  is  a 
deed  notwithstanding  a  reservation  of  the 
power  of  revocation,  modification  or  substi- 
tution of  the  trusts  thereby  exercised  within 
a  certain  tima  President,  etc.,  of  Bowdoin 
College  V.  Merritt  (U.  S.)  75  Fed.  480,  483. 

In  order  that  a  paper  be  held  a  deed  it 
must  convey  an  interest  to  take  effect  in 
praesenti,  though  the  enjoyment  of  this  in- 
terest may  rest  in  future.  It  is  otherwise 
as  to  a  will.  It  speaks  as  of  the  death  of 
the  testator.  The  instrument  may  be  in  the 
form  of  a  deed.  It  may  be  supported  by  a 
consideration  and  by  its  maker  be  called  a 
deed,  yet,  if  it  purports  to  convey  a  title 
which  does  not  arise  until  the  death  of  the 
maker,  it  is  nevertheless  a  "will."  Whether 
a  paper  is  to  operate  as  a  will  or  deed  de- 
pends upon  the  intention  of  the  maker,  to  be 
gathered  from  its  language.  An  instrument 
executed  by  a  husband,  reciting  a  gift  of 
land  to  the  wife  to  take  effect  after  her  hus- 
band's death  and  reserving  the  right  to  sell 
or  dispose  of  it  during  his  life,  in  which 
event  the  instrument  is  to  be  void,  is  a  tes- 
tamentary devise  and  not  a  deed,  and  hence 
did  not  vest  any  present  interest  in  the  land 
in  the  wife  which  would  pass  by  her  convey- 
ance during  the  life  of  the  husband.  Bills 
V.  Pearson,  58  S.  W.  318,  104  Tenn.  591. 

The  distinction  between  a  "conveyance 
by  deed"  and  a  "will"  is  patent  The  one  is 
completed  by  the  act,  and  the  other  does  not 
become  effective  until  the  death  of  the  maker. 
Macrae  v.  Macrae  (Tenn.)  57  S.  W.  423,  424. 

In  determining  whether  an  Instrument  be 
a  will  or  a  deed,  the  main  question  Is,  did 
the  maker  Intend  any  estate  or  Interest  what- 
ever to  vest  before  his  death  and  upon  the 
execution  of  the  paper,  or  in  other  words 
did  he  intend  that  all  the  Interest  and  estate 
should  take  effect  only  after  his  death?  If 
the  former  it  is  a  deed,  If  the  latter  a  will, 
and  it  is  immaterial  whether  he  call  it  a 
dee<l  or  will.  Whitten  v.  McFall,  26  South. 
131»  132,  122  Ala.  619. 

As  last  will  or  testament. 

The  words  will  and  testament  and  the 
phrase  last  will  and  testament,  are  exactly 
synonymous  by  common  usage  all  over  the 
world.  HUl  V.  Hill,  35  Paa  360,  7  Wash. 
409. 
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In  common  phrase  any  paper  executed  in 
testamentary  form  is  called  a  will.  In  a 
legal  sense  the  testator's  will  is  a  paper  exe- 
cuted and  existing  under  such  circumstances 
as  entitle  it  to  probate.  In  this  sense  the 
word  "last"  adds  nothing,  and  the  phrase 
used  in  an  appeal  from  a  decree  probating  a 
will  as  follows  "because  such  instrument 
was  not  the  last  will  and  testament  of  such 
deceased,"  is  in  effect  a  denial  that  the  in- 
strument was  in  fact  a  will,  and  constitutes 
a  legally  sufficient  reason.  Lane  v.  Hill,  44 
Atl.  507,  588,  68  N.  H.  398. 

It  is  provided  by  statute  in  some  states 
that  the  word  "will"  shall  be  construed  to 
mean  "last  will  and  testament"  (see  Bev. 
Code  Del.  1893,  c.  5,  |  1,  subd.  8;  Code  Civ. 
Proc.  N.  y.  1899,  |  2514,  subd.  4;  Ky.  St  1903, 
I  4824),  or  an  instrument  purporting  to  be 
such  (Rev.  Codes  N.  D.  1899,  I  6166).  And 
in  other  states  the  word  "will"  is  declared  to 
include  a  testament  See  Homer's  Ann.  St 
Ind.  1901,  I  240,  subd.  8;  Rev.  St  Mo.  1899,  S 
6140;  Rev.  St  Wyo.  1899,  I  2724;  CJode  W. 
Va.  1899,  p.  133,  c.  13,  I  17;  CJode  Va.  1887.  I 

I  2511  [Va.  Code  1904,  p.  1282];   Rev.  St  Mo. 

i  1899, 1  4647.. 

I     As  matter  of  Intenticni. 

A  will  is  defined  to  be  the  legal  declara- 
tion of  a  man's  intentions  which  be  wills 
to  be  performed  after  his  death.  Eckford 
V.  Bckford  aowa)  53  N.  W.  345,  346;  Appeal 
of  IJninger,  101  Pa.  161,  163;  Ck>ulter  v. 
Shelmadine,  53  Ati.  638,  639,  204  Pa.  120; 
Appeal  of  Jameson,  1  Mich.  (Man.)  99,  102; 
Adams  v.  Ck>wen,  20  Sup.  Ct  668,  669,  177 
U.  S.  471,  44  L.  E,d.  851;  Eckford  v.  Eck- 
ford, 58  N.  W.  1093,  1006,  91  Iowa,  54,  26 
L.  R.  A.  370.  These  intentions  are  to  be 
collected  from  his  words  and  ought  to  be 
carried  into  effect  if  they  be  consistent  with 
law.  Adams  v.  Co  wen,  20  Sup.  Ct  668,  669, 
177  U.  S.  471,  44  L.  Ed.  851;  Eckford  v.  Eck- 
ford,  58  N.  W.  1093,  1096,  91  Iowa,  54,  26 
L.  R.  A.  370.  It  follows,  therefore,  that  it  is 
the  duty  of  the  court  in  the  construction  of 
wills  to  give  full  and  complete  effect  to  the 
Intention  of  the  testator.  Appeal  of  Jame- 
son, 1  Mich.  (Man.)  99,  102. 

A  "will"  is  but  the  medium  through 
which  the  Intent  of  the  testator  is  made 
known.  That  Intention,  within  the  limits  of 
the  disposable  portion,  is  the  law  of  the 
case,  and  if  made  manifest  and  unmistakable 
must  have  execution.  Gueydan  v.  Montague, 
33  South.  61,  62,  109  La.  38. 

Where  a  testator  does  not  violate  any 
principle  or  public  policy,  religion  or  morali- 
ty, nor  infringe  on  any  statute,  he  may  make 
such  disposition  of  his  property  as  he  sees 
proper.  Appeal  of  Linlnger,  101  Pa.  161, 
163. 

As  Btmiiaient  of  title. 

A  "will"  is  a  muniment  of  title,  but  to 
be  effectual  to  pass  either  real  or  personal 
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property,  It  must  be  duly  proved  and  allow- 
ed ill  the  county  court  as  required  by  statute. 
Hanley  v.  Kraftczyk,  96  N.  W.  820,  821.  HO 
Wis.  352. 

As  order. 

A  will  executed  In  the  usual  form  is  not 
an  order  such  as  is  required  by  a  stipulation 
of  a  contract  of  life  insurance,  which  makes 
the  insurance  payable  to  a  person  therein 
dosiV^nated,  unless  a  different  payee  is  ap- 
pointed by  an  order  acknowledged  before  a 
justice  of  the  peace.  Mellows  v.  Mellows, 
61  N.  H.  137. 

Testament  diatinsvislied* 

A  "will"  Is  more  properly  called  a  de- 
vise of  real  estate  and  is  of  an  entirely  dif- 
ferent and  opposite  character  to  a  testament, 
which  in  strictness  concerns  personal  prop- 
erty merely.  A  devise  is  a  conveyance  of 
land  and  not  under  the  same  jurisdiction  as 
a  testament.  2  Bl.  Gomm.  601.  The  devisor 
must  have  reached  the  age  of  twenty-one 
years;  and  it  Is  complete  or  may  be  execut- 
ed without  the  appointment  of  an  executor 
or  administrator.  Indeed,  these  offices  are 
neither  of  them  predicable  of  a  devise  of 
real  estate.  The  devisor  may  require  some 
future  act  to  be  done,  in  order  to  the  vest- 
ing of  an  estate;  and  may,  and  often  does, 
delegate  the  power  to  some  friend  who  is 
to  designate  the  devisee,  and  make  a  sale 
and  distribution  of  lands  already  devised  in 
fee.  But  in  this  his  friend  does  not  act  as 
an  executor.  Conklin  ▼.  Egerton's  Adm*r  (N. 
y.)  21  Wend,  430;  436. 


WILLFUL-WILLFULLY. 

"Willfully"  is  defined  by  Webster  to 
mean  "in  a  willful  manner;  obstinately; 
stubbornly;  by  design;  with  set  purpose." 
Whitman  v.  State,  22  N.  W.  459,  460,  17  Neb. 
224;  Huff  v.  Chicago,  L  &  L.  Ry.  Co.,  56  N. 
B.  032,  934,  24  Ind.  App.  492,  79  Am.  St. 
Rep.  274;  Miller  v.  Miller,  47  N.  E.  338,  339, 
17  Ind.  App.  605;  Dull  v.  Cleveland,  C,  C.  & 
St  L.  Ry.  Co.,  52  N.  B.  1013,  21  Ind.  App. 
571;  Chicago,  St  L.  &  P.  R.  Co.  y.  Nash, 
27  N.  E.  564.  565,  1  Ind.  App.  29a 

"Willful"  means  proceeding  from  a  con- 
scious motion  of  the  will;  Intending  the  re- 
sult which  actually  comes  to  pass;  designed; 
intentional;  malicious.  Parsons  v.  Smllie, 
97  Cal.  647,  655,  82  Pac.  702,  704  (citing  Bl. 
Comm.). 

The  word  "willfully"  means  "willingly; 
designedly;  purposely;  and  obstinately  or 
stubbornly."  Richardson  v.  State,  5  Tex. 
App.  470,  472. 

"Willful"  is  defined  by  Webster  to  mean 
"obstinate;  perverse;  inflexible;  stubborn; 
refractory."  United  States  v.  Three  Rail- 
road Cars  (U.  8.)  28  Fed.  Cas.  144,  146. 


The  word  "willful,"  or  "willfully,-  is 
variously  construed.  Abbott,  in  bis  Law  Dic- 
tionary, says  that  it  is  a  term  used  In  aver- 
ring or  describing  an  act,  particularly  one 
charged  as  a  crime,  to  show  that  it  was  done 
In  the  free  activity  of  the  perpetrator's  will. 
The  author  also  quotes  from  the  opinion  in 
the  case  of  United  States  v.  Three  Railroad 
Cars  (U.  S.)  28  Fed.  Cas.  144,  as  follows:  "To 
authorize  a  conviction  under  a  penal  statute 
prescribing  a  punishment  for  willfully  remov- 
ing an  ofiieial  seal  from  property  which  has 
been  sealed  up  by  officers  of  the  customs, 
it  must  appear  that  the  defendant  not  only 
intended  to  remove  the  seal,  but  that  be  had 
at  the  time  a  knowledge  of  its  character. 
One  who  removes  such  a  seal  in  Ignorance  of 
its  character,  and  In  the  honest  execution  of 
a  supposed  duty  In  the  care  and  transporta- 
tion of  the  property,  is  not  liable  to  the  pun- 
ishment under  the  statute,  for  the  reason 
that  he  cannot  be  deemed  to  have  acted  will- 
fully." Minkler  v.  State,  14  Neb.  181,  183, 
15  N.  W.  330,  331.  *i 

The  word  "willfully,**  when  used  to  de- 
note the  intent  with  which  an  act  is  done,  is 
a  word  which  is  susceptible  of  different  sig- 
nifications, depending  on  the  context  tn 
which  it  Is  used.  It  is  employed  in  penal 
statutes  more  frequently  to  distinguish  be- 
tween those  acts  which  are  intentional  and 
by  design,  and  those  which  are  thoughtless 
or  accidental.  It  may  sometimes  mean  cor- 
ruptly or  unlawfully,  or  again  designedly  or 
purposely,  with  an  intent  to  do  some  act  In 
violation  of  law.  Highway  Com'rs  v.  Ely, 
54  Mich.  173,  180,  19  N.  W.  940. 

An  estoppel  exists  where  one  by  his 
words  or  conduct  willfully  causes  another  to 
believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief 
so  as  to  alter  his  own  previous  position. 
The  word  "willfully,"  as  used  in  this  connec- 
tion, is  not  to  be  taken  in  the  limited  sense 
of  the  term  "maliciously"  or  of  the  term 
"fraudulently,"  nor  does  it  of  necessity  imply 
an  active  desire  to  produce  a  particular  Im- 
pression or  to  induce  a  particular  line  of 
conduct.  Whatever  the  motive  may  be,  if 
one  so  acts  or  speaks  that  the  natural  conse- 
quence of  his  words  or  conduct  will  be  to  In- 
fluence another  to  change  his  condition,  he 
is  legally  chargeable  with  an  intent — a  will- 
ful design — ^to  Induce  the  other  to  believe 
him.    Preston  v.  Mann,  25  Conn.  118,  128. 

Aooidental  diatinKiiislied* 

The  term  •*wlllfully,"  when  used  to  char- 
acterize murder,  means  intentionally;  that 
is,  not  accidentally.  State  v.  McKenzie,  45 
S.  W.  1117,  144  Mo.  40;  State  v.  Avery,  21  S, 
W.  193,  197,  113  Mo.  475;  State  v.  Brooks,  6 
S.  W.  257,  260,  92  Mo.  542;  State  v.  Howell, 
23  S.  W.  263,  267,  117  Mo.  307;  State  v.  Fitz- 
gerald, 32  S.  W.  1113,  1115,  130  Mo.  407; 
State  V.  Schaefer,  22  S.  W.  447,  46Q,  116  Mo. 
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96;  State  y.  Harper,  61  S.  W.  89,  91,  149  Ma 
514;  State  r.  Silk,  44  S.  W.  764,  766,  145  Mo. 
240;  State  t.  McMulUn,  71  8.  W.  221,  224, 
170  Mo.  608;  Stratton  ▼.  Commonwealth  (Ky.) 
82  S.  W.  873,  877;  Clark  ▼.  Commonwealth,  68 
S.  W.  740,  746,  111  Ky.  443;  Anderson  T. 
How,  22  N.  B.  695,  697,  116  N.  T.  836;  Leices- 
ter T.  Hoadly,  71  Pac.  818,  819,  66  Kan.  172, 
65  L.  R.  A.  523;  State  ▼.  Stein,  51  N.  W.  474, 
475,  48  Minn.  466;  State  ▼.  Zdanozic^  55  Aa 
743,  746.  69  N.  J.  Law,  619. 

••Willfully,'*  at  n«ed  In  reference  to 
homicide,  means  '*that  the  act  charged  was 
intentionally  done,  and  not  the  result  of  ac- 
cident or  misfortune."  Anderson  r.  Terri- 
tory, 18  Pac  21,  25,  4  N.  M.  (Johns.)  lOa 

••A  Villful  act*  is  defined  to  be  an  act 
done  deslguedly,  intentionally,  or  purposely, 
as  contradistinguished  from  accident,  inad- 
rertence,  or  absence  of  intention  or  design." 
Commonwealth  ▼.  Perrier  (Pa.)  8  Phila.  229, 


The  word  •Villful,"  as  used  in  connec- 
tion with  the  charge  of  murder,  means  an 
intentional  killing,  and  not  an  accidental 
killing.  It  means  an  act  which  results  in 
death,  that  is  intentionally  done,  and  one 
that  is  not  accidentally  done.  There  is  a 
great  difference  between  that  which  is  In  the 
law  accidental  and  that  which  is  intentional. 
The  law  fastens  intent  to  every  act  that  is 
not  an  accident  Bvery  act  that  produces 
death,  that  is  outside  of  the  definition  of  the 
word  "accident,*'  is  intentional  in  the  law, 
whether  it  grows  out  of  specified  design  to 
take  Hfe,  or  whether  it  grows  out  of  a  gross 
carelessness,  or  whether  it  arises  from  a 
condition  of  mind  that  prompts  the  possessor 
of  that  mind  to  be  engaged  in  some  other 
wrongful  or  criminal  act,  and  in  the  execu- 
tion of  it  a  life  is  taken.  That  which  is  an 
accident  in  the  law  is  something  that  occurs 
after  the  exercise  of  the  care  that  the  law 
requires  to  be  exercised  to  prevent  such  an 
occurrence.  When  a  man  exercises  the 
amount  of  legal  care  exacted  by  the  law, 
and  something  occurs  beyond  that,  that  is 
not  his  willful  act  The  law  recognizes  that 
he  does  not  do  it  willfully.  But  when  he 
does  an  act  which  naturally  or  reasonably  or 
probably,  from  its  nature  and  the  way  it  is 
done,  produces  a  certain  result,  that  is  held 
to  be  an  intentional  result,  because  the  act, 
as  done  in  that  way,  is  intentional;  and 
whenever  an  act  is  done,  and  it  is  an  act  that 
may  naturally  or  probably  produce  a  certain 
result,  that  act  is  done  intentionally,  the 
result  is  intentional.  For  example,  if  a  man 
presents  a  gun  at  another  and  fires  it  at 
him,  the  fact  of  drawing  the  gun  and  pre- 
senting it  shows  that  he  wills  what  he  does, 
shows  that  that  act  is  a  willful  act  upon  his 
part  and,  when  that  state  of  facts  exists,  the 
act  of  presenting  and  firing  the  gun  is  recog- 
nized by  common  observation  and  common 
experience  as  a  willful  act    If  that  act  pro- 


duced death,  because  there  is  a  known  con- 
nection between  the  act  and  the  result  which 
is  probable,  which  is  usual,  and  which  is  rea- 
sonable, the  party  is  said  to  have  intended 
the  result,  and  consequently  to  have  willed 
the  result  United  States  t.  Boyd  (U.  8.)  45 
Fed.  851,  865. 

Bad  purpose. 

The  word  "willfully^  means  not  merely 
voluntarily,  but  with  a  bad  purpose.  Potter 
V.  United  States,  15  Sup.  Ct  144,  147,  155 
U.  S.  4^  89  L.  Ed.  214;  Commonwealth  v. 
Kneeland,  87  Mass.  (20  Pick.)  206;  Williams 
V.  People^  57  Pac  701.  702,  26  Colo.  272. 

Bad  motive  is  necessary  to  make  an  act 
willful,  and  the  fact  that  the  act  of  omis- 
sion is  done  in  obedience  to  the  will  is  not 
enough.  State  r.  Alcorn,  14  8.  W.  663,  664, 
78  Tex.  387. 

The  word  •'willfully,**  as  used  in  Act 
CJong.  July  12,  1882,  |  13,  imposing  a  penalty 
upon  one  who  shall  willfully  violate^  as  well 
as  upon  one  who  shall  resort  to  any  device 
to  evade,  the  provisions  of  the  act  means  not 
merely  voluntarily,  but  with  a  bad  purpose. 
Spurr  T.  United  States,  19  Sup.  Ct  81%  815, 
174  U.  S.  728^  48  L.  Bd.  1150. 

The  word  "willful,"  as  used  in  a  statute 
providing  that  the  act  of  cutting  trees  must 
be  willful  to  authorize  punishment  therefor, 
means  intentionally,  malevoleutly,  with  a  bad 
purpose,  an  evil  purpose,  without  ground  for 
believing  the  act  to  be  lawful.  Hateley  v. 
State,  44  S.  B.  852,  853,  118  Ga.  79  (citing 
King  T.  State,  108  Ga.  265,  80  8.  B.  80). 

The  word  '^^llfully,"  when  used  In  a 
statute  creating  a  criminal  offense,  means 
not  merely  voluntarily,  but  with  a  bad  pur^ 
pose.  State  of  North  GaroUna  r.  Vanderford 
(U.  S.)  85  Fed.  282,  287. 

''Willfully,"  In  the  ordinary  sense  In 
which  it  is  used  in  the  statutes,  means  not 
merely  voluntarily,  but  with  a  bad  purpose. 
A  "willful  act"  in  the  usual  sense  of  the 
words,  is  one  done  designedly,  intentionally, 
or  purposely;  and  also  **wlllful  misconductf* 
means  misconduct  to  which  the  will  is  a 
party.  Hence  it  is  held  that  in  an  action 
against  a  railroad  for  killing  stock,  an  alle- 
gation in  the  complaint  that  the  killing  was 
willfully  done  is  sufficient  to  show  an  inten- 
tional killing.  Chicago,  St  L.  &  P.  R.  Co.  r. 
Nash,  1  Ind.  App.  298,  800,  27  N.  B.  564. 

Oapaeity  of  pavty. 

The  word  "willfully,"  as  used  in  Acts 
1869,  No.  4,  I  8,  providing  that  whenever 
any  person  in  the  state  of  intoxication  shall 
willfully  commit  any  injury  upon  the  per- 
son or  property  of  another,  any  person  who, 
by  himself,  his  clerk  or  servant  shall  have 
unlawfully  sold  or  furnished  any  part  of  the 
liquor  causing  such  intoxication,  shall  ba  li- 
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able  to  the  party  injured,  is  such  wlllfulnesB 
as  a  drunken  person  may  have,  and  that 
could  only  hove  been  intended  by  the  stat- 
ute. If  that  of  a  sober  person  had  been  in- 
tended, no  into^cated  person  would  have  it, 
and  the  statute  would  not  apply  to  anything. 
If  the  act  is  the  result  of  such  capacity  for 
determining  what  he  will  do  as  the  intoxi- 
cated person  has,  it  is  within  the  meaning 
of  the  statute.  The  presumption  In  the  first 
instance  always  is  that  a  person  intends  to 
do  what  he  does,  so  far  as  he  can  intend. 
Accordingly,  proof  that  an  intoxicated  per- 
son committed  an  injury,  if  no  excuse  or 
Justification  appears  out  of  the  circumstances, 
is  sufficient  from  which  to  find  that  he  did 
it  willfully  according  to  his  capacity,  and 
such  proof  will  make  out  his  part  of  the  case 
under  the  statute  unless  some  excuse  or  Jus- 
tification is  made  to  appear  by  way  of  de* 
f ense.    Smith  t.  Wilcox,  47  Vt  637,  546. 

Oonsoionsly. 

In  common  parlance  willful  means  in- 
tentional as  distinguished  from  accidental  or 
involuntary.  In  Black,  Law  Diet  1242, 
''willful"  is  defined  as  follows:  "Proceeding 
from  a  conscious  motion  of  the  will;  intend- 
ing the  result  which  actually  came  to  pass; 
designed;  intentional;  malicious."  King  t. 
State,  30  S.  B.  30,  31, 103  Ga.  263. 

"Willful,"  as  used  in  criminal  and  penal 
statutes,  has  frequently  been  interpreted  to 
mean  not  merely  a  voluntary  act,  but  an  act 
committed  with  evil  Intent  Hurd's  Rev.  St 
1889,  c.  93,  S  14,  declaring  that  any  injury 
by  willful  failure  to  comply  with  the  pro- 
visions of  the  act  requiring  a  light  to  be  fur- 
nished at  the  top  of  every  shaft  of  a  mine 
shall  give  a  cause  of  action  for  injuries  re- 
ceived, is  not  in  the  nature  of  a  penal  stat- 
ute, and  provides  for  compensation  for  In- 
juries inflicted,  not  punishment  An  act  con- 
sciously committed  is  willfully  committed 
within  the  meaning  of  the  word  "willful,"  as 
used  in  this  enactment  Odin  Coal  Co.  v. 
Denman,  57  N.  E.  192,  194,  185  111.  413,  76 
Am.  St  Rep.  45  (citing  Carterville  Coal  Co. 
T.  Abbott  181  III.  495,  55  N.  B.  131). 

Goimptly  and  falsely  diatiiicvlslied. 

1  Mills'  Ann.  St  |  2170  (Gen.  St  1883, 
I  787),  defines  perjury  as  testifjring  willfully, 
corruptly,  and  falsely.  '•Willfully"  is  a  word 
of  stronger  meaning  than  either  "corruptly" 
or  "falsely."  -Willfully,''  as  employed  in 
criminal  and  penal  statutes,  usually  means 
sometliing  more  than  intentionally  and  volun- 
tarily. It  implies  that  the  act  done  which 
it  characterizes  is  designedly  done  with  some 
bad  purpose  or  without  Justifiable  excuse. 
Williams  y.  People,  57  Pac  701,  702,  26  Colo. 
272. 

The  words  "vTillfully,"  "unlawfully,-  and 
"feloniously,"  when  used  in  an  indictment 


for  forgery,  though  not  words  of  the  same 
import,  have  a  broader  and  more  extensive 
signification  than  the  word  "falsely,"  and 
are  more  than  its  equivalent;  so  that  the 
word  "falsely"  is  not  essential  to  the  validity 
of  the  indictment  State  v.  McKieman,  30 
Pac.  831,  832,  17  Ner.  224. 

"Willfully,"  as  used  in  Rev.  St  I  5392, 
which  makes  it  of  the  essence  of  the  offense 
of  perjury  that  it  be  committed  willfully, 
means  with  design,  with  some  degree  of  de- 
liberation, and,  as  so  construed.  Is  not  the 
same  as  "corruptly,"  which  means  viciously 
or  wickedly.  Thus,  an  indictment  charging 
that  the  testimony  was  corruptly  given  was 
not  a  good  Indictment  alleging  the  offense 
described  in  the  statute.  United  States  r. 
Edwards  (U.  S.)  43  Fed.  67. 

As  used  in  an  indictment,  that  a  person 
"willfully,  knowingly,  maliciously,  and  false- 
ly" said,  deposed,  and  swore  on  oath  la  equiv- 
alent to  saying  that  he  corruptly  swore;  for 
the  words  used  necessarily  involved  "corrupt- 
ly." It  could  not  have  been  willfully,  know- 
ingly, maliciously,  and  falsely,  without  being 
corruptly,  done.  State  v.  Bixler,  62  Md.  354, 
356.  See,  also,  Mills  r.  Glennon,  6  Pac  116, 
118,  2  Idaho  (Hash.)  105;  State  v.  Stein,  61 
N.  W.  474,  475,  48  Minn.  466. 

Criminal  or  speolfle  lateiit. 

A  charge  in  an  indictment  that  the  pris- 
oner did  "willfully  and  feloniously"  forge  a 
certain  instrument  Is  a  sufiScient  allegation 
of  defendant's  criminal  intent  In  re  Van 
Orden,  65  N.  Y.  Supp.  720,  721,  32  Miac.  Rep. 
215. 

A  statute  defining  murder  aa  the  **willful 
killing,"  etc,  of  a  human  being  means  a  kill- 
ing where  "there  is  a  specific  intent  and  de- 
sign or  purpose  formed  to  take  life."  People 
V.  Pool,  27  Cal.  572,  685. 

"Willful,"  as  used  with  relation  to  homi- 
cide, implies  that  the  act  was  done  by  the 
perpetrator  with  the  intent  that  the  life  of 
the  party  killed  should  be  destroyed.  State 
V.  Wells,  1  N.  J.  Law  (Coxe)  424^  1  Am.  Dec 
211. 

"Willfully,''  as  used  vrith  relation  to 
homicide,  means  on  purpose,  witli  intent  that 
the  act  by  which  the  life  of  a  party  is  taken 
should  have  that  effect  Anthony  v.  State* 
19  Tenn.  (Meigs)  265,  277,  83  Am.  Dec  143. 

A  statute  defining  murder  in  the  first  de- 
gree, and  stating  that  it  must  be  a  "willful" 
killing,  means  that  the  murderer  intended  to 
kill.  This  supposes  an  actual  condition  of 
the  mind  in  regard  to  killing  when  the  deed 
takes  place.  Bower  v.  State,  6  Mo.  364,  379, 
32  Am.  Dec.  325. 

A  willful  killing  is  simply  an  intended 
killing,  and  nothing  could  make  a  killing  will- 
ful except  the  intended  result  of  the  act;  and 
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to  charge  in  an  indictment  that  the  act  was 
committed  with  a  specific  Intent  to  kill  and 
murder  is  equivalent  to  a  charge  that  the 
killing  was  '*wiUful/'  as  used  in  Code,  §  3049, 
defining  murder  in  the  first  degree.  State  r. 
Townsend,  24  N.  W.  635,  66  Iowa,  741. 

The  words  "willfully,  unlawfully,  feloni- 
ously, and  maliciously"  are  properly  used  in 
an  information  of  arson.  Such  words  import 
only  that  criminal  intent  which  is  a  necessary 
part  of  every  felony  or  other  crime,  but  they 
do  not  necessarily  include  the  specific  pur^ 
pose  to  destroy  the  building,  which  is  an  ele- 
ment of  the  crime  of  arson.  People  y.  Moon- 
ey,  59  Pac.  761,  762,  127  Cal.  389. 

"Willfully,"  as  used  in  Rer.  St  c.  4,  I  6» 
which  Imposes  a  penalty  on  a  person  for  will- 
fully giving  a  vote  at  an  election,  knowing 
himself  not  to  be  a  qualified  voter,  etc., 
means  designedly,  purposely,  with  an  intent 
to  claim  and  exercise  the  right  of  suffrage  on 
that  occasion  in  common  with  the  legal  vot- 
ers. The  word  sometimes  means  corruptly 
or  unlawfully.  Commonwealth  v.  Bradford, 
60  Mass.  (9  Mete.)  268,  270. 

The  words  "willful,  malicious,  deliberate, 
and  premeditated,'*  denote  the  intent  with 
which  killing  must  be  done  to  make  it  mui^ 
der  in  the  first  degree.  Moreover,  they  de- 
note not  only  the  moral  impulse,  but  pe- 
culiarly the  mental  process  through  which 
the  crime  is  conceived  and  the  act  resolved 
upon.  "Willful"  is  common  in  the  definition 
of  many  crimes,  and  yet  it  may  have  a  pe- 
culiar meaning  in  its  application  to  murder 
in  the  first  degree,  because  of  its  peculiar  em- 
phasis  and  intensity,  as  used  in  such  connec- 
tion. Cannon  y.  State,  31  S.  W.  160,  151,  60 
Ark.  664. 

Delllieration  ft&d  pvemedltatton. 

Pen.  Code,  S  606,  provides  that  every 
person  who  willfully  and  intentionally  breaks 
down  or  otherwise  injures  any  public  jail 
shall  be  punished,  etc.  Held  that  the  word 
"willful,"  in  that  connection,  imports  that 
the  act  must  be  done  with  deliberation,  and 
not  through  surprise,  confusion,  or  bona  fide 
mistake.  "To  do  a  thing  willfully  is  to  do 
it  by  design,  with  set  purpose.  To  do  a  thing 
with  deliberation  is  to  do  it  after  examining 
the  reasons  for  and  against  a  choice,  after 
consideration.  After  indulging  in  this  mental 
process,  if  the  act  is  done  as  the  result  of  it, 
it  is  a  willful  act  A  purpose  or  willingness 
to  commit  the  act  renders  it  willful."  Peo- 
ple V.  Sheldon,  9  Pac.  467,  469,  68  CaL  434. 

The  word  ••willfully,"  as  used  In  Pen. 
Code,  S  96,  defining  perjury,  means  merely 
that  the  perjured  testimony  must  have  been 
given  with  some  degree  of  deliberation. 
Krauskopf  v.  Tallman,  66  N.  Y.  Supp.  967, 
969,  88  App.  Diy.  273. 

"Willfully'*  means  with  design;  with 
some  degree  of  delibera^on.    To  say  that 


testimony  was  corrupt  was  to  say  that  it  was 
wicked  or  vicious;  whereas,  to  say  that  it 
was  willful  is  to  aver  that  it  was  given  with 
some  degree  of  deliberation;  that  it  was  not 
due  to  surprise,  inadvertence  or  mistake,  but 
to  design.  United  States  v.  Edwards  (U.  S.) 
43  Fed.  67. 

A  willful  act  is  one  which  presumes  that 
the  thing  was  done  in  consequence  of  delib- 
erate design.  If  an  act  is  a  willful  wrong,  it 
does  not  add  to  the  force  of  the  consequences 
that  that  wrong  may  have  been  plotted  with 
another.  Horton  v.  Equitable  Life  Assur. 
Soc.,  71  N.  Y.  Supp.  1060,  1062,  85  Misc.  Rep. 
495. 

The  phrase  "willful  violation  of  law" 
means  a  violation  thereof  knowingly  and  de- 
liberately committed.  Catlett  v.  Young,  82 
N.  B.  447,  448,  143  111.  74. 

"Willfully,"  as  used  in  Code,  S 1062,  mak- 
ing it  a  misdemeanor  to  unlawfully  and  will- 
fully  deface,  damage,  or  injure  any  house, 
means  deliberately,  of  purpose,  and  without 
regard  to  whether  it  is  done  rightfully  or 
wrongfully.  State  r.  Howell*  12  S.  E.  669, 
107  N.  C.  835. 

A  person  who  deliberately  does  an  act 
which  he  knows  to  be  unlawful  or  wrong- 
ful is  generally  held  to  have  done4t  willfully. 
United  States  v.  Three  Railroad  Cars  (U.  S.) 
28  Fed.  Cas.  144,  146. 

"WiUful"  means  more  than  mere  Inten- 
tion. It  is  sometimes  used  to  mean  perverse, 
deliberate  design  and  malice.  Wales  r.  Min- 
er, 89  Ind.  118,  127. 

"Willful"  means  intentional  or  deliber- 
ate. It  may  mean,  when  used  in  a  statute, 
an  intentional  and  deliberate  doing  of  a 
vsTongful  act  In  re  Maples  (D.  O.)  105  Fed. 
919,  921. 

Where  an  indictment  charged  murder 
committed  "feloniously  with  malice  afore- 
thought, and  with  premeditation  and  delib- 
eration," the  omission  of  the  word  "willful- 
ly" did  not  render  it  defective  as  a  charge  of 
murder  In  the  first  degree.  A  willful  killing 
is  an  intended  killing.  Both  the  words  "de- 
liberation" and  ••premeditation"  involve  a 
prior  purpose  to  do  the  act  in  question.  And 
it  is  impossible  to  conceive  of  a  murder  com- 
mitted with  a  felonious  intent  that  is  not 
willful.  1  Whart  Cr.  Law,  S  380.  The  word 
••willful"  finds  its  equivalent-  in  the  other 
terms  employed.  Aubrey  t.  State,  35  S.  W. 
792,  62  Ark.  368. 

Design. 

To  do  a  thing  willfully  is  to  do  It  by  de 
sign,  with  a  set  pmpose.  People  v.  Von 
Tiedeman,  62  Pac.  165,  168,  120  Cal.  128. 

Webster  defines  ••willful"  to  mean  "by 
design  'or   set  purpose."    Northern   Ry.   of 
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France  t.  Oarpenter  (N.  TJ  18  How.  Piae* 
222,228. 

To  do  an-  act  willfully  li  to  do  it  will- 
ingly; hj  design;  on  purpose.  People  r. 
Boas,  1  N.  Y.  Cr.  Bep.  18%  186  (citing 
Worcest  Diet). 

The  word  "willfully"  involres  design  and 
purpose.  Montgomery  ▼.  Muskegon  Boom- 
ing Co.,  50  N.  W.  729,  781,  88  Mich.  638,  26 
Am.  St  Rep.  308. 

A  willful  act  la  one  done  designedly,  in- 
tentionally, or  purposely,  as  contradistin- 
guished from  accident,  inadyertence,  or  a1>- 
sence  of  intention  or  design.  Common- 
wealth ▼.  Perrier  (Pa.)  8  Phila.  229,  232. 

While  the  word  "willful**  might  in  com- 
mon parlance  be  held  to  be  synonymous  with 
"intentional,"  there  can  be  no  doubt  that  to 
make  the  destruction  of  books  a  willful  act, 
so  as  to  raise  the  presumption  that  they 
were  willfully  suppressed  as  adverse  evi- 
dence, the  destruction  must  be  designedly 
done  with  the  purpose  of  suppressing  evi- 
dence, and  the  mere  fact  that  it  was  in- 
tentional was  not  sufl9cient  Hay  v.  Peter- 
son, 45  Paa  1078,  1078,  6  Wyo.  419,  84  L.  R. 
A.  581. 

The  word  "Villful,'*  employed  in  penal 
statutes,  has  not  always  the  same  meaning; 
but  as  used  in  Ck)de,  I  8257.  which  declares 
that  any  person  who  willfully  interrupts  or 
disturbs  any  assemblage  of  people,  etc.,  is 
guilty  of  a  misdemeanor,  it  is  used  as  a  syn- 
onym of  intention  or  design,  pursuant  to  in- 
tention or  design  without  lawful  excuaei 
Harrison  v.  State,  87  Ala.  154,  156. 

"Willfully."  as  used  in  a  statute  impoa- 
ing  on  railroads  a  penalty  for  willfully  neg- 
lecting to  post  up  a  schedule  of  fixed  fares, 
means  designedly,  as  opposed  to  inadvertent- 
ly. Fuller  V.  Chicago  ft  N.  W.  R.  Co.,  81 
Iowa,  187,  204. 

The  word  ••willfully."  in  Rev.  St  c.  4, 
S  6,  enacting  that  if  any  person,  knowing 
himself  not  to  be  a  qualified  voter,  shall 
vote  at  an  election,  he  shall  forfeit,  etc., 
means  designedly,  .purposely,  with  an  intent 
to  claim  and  exercise  the  right  of  suffrage. 
Commonwealth  v.  Connelly,  40  N.  B.  862,  863, 
163  Mass.  539. 

The  expression  •Villfully  kill,"  as  used 
in  criminal  law,  la  not  equivalent  to  the 
expression  "with  a  design  to  effect  death." 
A  man  may  willfully  do  an  act  which  caused 
death,  and  yet  have  no  design  to  effect  death. 
State  V.  Smith,  81  N.  W.  17,  78  Minn.  362. 

The  word  "willful,"  as  used  in  the  stat- 
ute providing  for  the  punishment  for  will- 
fully cutting  and  carrying  away  timber, 
means  either  intentional,  or  by  design  re- 
gardless of  intent  Carl  v.  State,  28  South. 
e06,  510, 125  Ala.  89. 


In  the  ordinary  aenae  in  which  tha  woid 
•VtUfully^*  la  used  In  statutes,  it  meana  not 
merely  voluntary,  but  designedly,  perversely. 
State  T.  Stein,  61  N.  W.  474,  47S,  48  Minn. 
460L 

The  use  of  the  word  •Vlllfully^  involves 
design  and  purpose.  The  allegation  that  de- 
fendant willfully  left  the  spark  arrester  open, 
and  thereby  allowed  sparks  to  escape  and 
be  carried  by  the  wind  upon  plalntUTs  docks, 
and  aet  fire  to  them,  Implies  that  the  act 
was  done  with  a  set  purpose  to  aceompllsli 
the  results  which  followed  the  act  It  in- 
volves more  than  negligence.  It  implies  mal- 
ice The  word  has  no  oflloe  in  the  connt 
unless  given  its  ordinary  acceptation.  Mont- 
gomery V.  Muskegon  Booming  0>.,  5Q  N.  W. 
729,  781,  88  Biich.  638,  26  Am.  St  Ri^  80a 

Evil  Inteat,  ote. 

A  willful  act  la  one  committed  with  an 
evil  intent  Huff  v.  Chicago,  L  ft  L.  R  C3ou, 
56  N.  B.  932,  934,  24  Ind.  App.  492,  79  Am. 
St  Rep.  274  (citing  Dull  v.  Cleveland,  0., 
0.  ft  St  L.  R.  Ck>.,  21  Ind.  App.  571,  52  N. 
B.  1018;  Miller  v.  Miller,  17  Ind.  App.  605,  47 
N.  B.  838);  Williams  T.  People,  67  Pac.  701, 
702,  26  Colo.  27Z 

••Willfully,*'  in  legal  parlance*  algnifles 
with  evil  intent  or  legal  malice,  or  without 
legal  ground  to  believe  the  act  to  be  lawful, 
and  the  trial  court  In  charging  the  jury 
upon  a  case  involving  the  question  of  false 
swearing,  should,  as  an  essential  part  of  the 
law  of  the  case.  Instruct  the  Jury  aa  to  the 
legal  meaning  of  the  word  ••wlllfuL"  Ste- 
ber  V.  State,  28  Tex.  App.  176,  179,  4  8.  W. 
880,882. 

The  word  •Vlllful,'*  aa  nsed  In  Rev.  St. 
1889.  U  8732.  8734,  must  be  restricted  to 
such  acts  as  are  done  with  an  unlawful  in- 
tent, and  implies  tort  wrong;  it  implies  le- 
gal malice,  that  la,  ^at  the  act  was  done 
with  evil  Intent  or  without  reasonable 
grounds  to  believe  that  the  act  was  lawfoL 
State  V.  Grassle,  74  Mo.  App.  818,  816. 

The  term  •^eillful,''  aa  it  la  used  In  refer- 
ence to  willfully  disturbing  a  religious  con- 
gregation, "means  with  evil  Intent  or  with- 
out reasonable  grounds  for  believing  the  act 
to  be  lawful."  Holmea  v.  State,  45  8.  W. 
487,  488.  39  Tex.  Cr.  R.  231,  78  Am.  St  Rep. 
921;  State  v.  Alcorn,  14  S.  W.  663,  664,  78 
Tex.  887;  Owens  v.  State,  19  Tex.  App.  242; 
249;  Toakum  v.  State,  17  &  W.  254,  255,  21 
Tex.  App.  260. 

The  word  •^villfully.'*  when  used  In  a 
penal  statute  to  characterize  the  forbidda 
act,  means  evil  intent  or  legal  malice,  or 
without  reasonable  ground  to  believe  the  act 
to  be  lawful.  Trice  v.  State.  17  Tex.  App. 
43,  46;  Rose  v.  State,  19  Tex.  App.  470.  471; 
Shubert  v.  State,  16  Tex.  App.  645,  646; 
Thomaa  r.  States   14  Tex.  Appi   200,  206; 
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Lane  t.  State,  16  Tex.  App.  172, 177;  Bayage 
▼.  Tollar  (Tt)  Brayt  223;  Stat)  r.  Clark, 
29  N.  J.  Law  (6  Dutch.)  96,  98;  State  t. 
Preston,  84  Wis.  676,  682;  King  r.  State,  80 
8.  B.  30,  81,  108  Ga«  263;  Oomelison  t.  Stata^ 
49  a  W.  384,  40  Tez.  Gr.  R  159. 

A  '^willful  act^  as  the  term  Is  used  In 
the  criminal  law,  'is  one  committed  with  an 
erll  intent,  with  legal  malice,  and  without 
legal  justification."  High  t.  State,  10  S.  W. 
238,  241,  26  Tex.  App.  545,  8  Am.  St  B^. 
488;  Mills  ▼.  Glennon,  6  Pac.  116^  118;  2 
Idaho  (Hash.)  105. 

'^Willfully,"  as  defined  In  1  Blsh.  O. 
Law,  I  428,  Is  frequently  understood  as  signi- 
fying an  evil  intent  without  justifiable  ex- 
cuse. Felton  T.  United  States,  6  U.  S.  (8 
Dall.)  699,  702,  24  L.  Ed.  875;  Potter  y.  Unit- 
ed States,  15  Sup.  Ct  144,  147,  155  U.  &  438, 
89  L.  Ed.  214. 

A  willful  act  is  one  committed  with  an 
eril  intent,  with  legal  malice,  and  without 
reasonable  ground  for  belieTing  the  act  to 
be  lawful,  and  without  legal  justification. 
Bowers  y.  State,  7  S.  W.  247,  24  Tex.  App. 
642,  5  Am.  St  Rep.  901;  Ferguson  y.  State, 
85  S.  W.  369,  870,  36  Tex.  Cr.  B.  60. 

Goremed  by  will,  aot  yielding  to 


••Wlllfur  means  governed  by  the  will, 
without  yielding  to  reason.  Hawes  v.  State, 
7  South.  302,  304,  88  Ala.  37;  United  States 
y.  Three  Railroad  Cars  (U.  S.)  28  Fed.  Cas. 
144,  146.  And  such  is  its  meaning  in  the 
definition  of  murder  in  the  fhrst  degree  as 
being  any  willful,  deliberate,  malicious,  and 
premeditated  killing  of  a  human  being. 
Martin  y.  State,  25  South.  255,  257,  119  Ala. 
1;  Mitchell  y.  State,  60  Ala.  26,  28w 

XntentioiukL 

According  to  Bouvier,  the  word  "ViU- 
fully"  means  'Intentionally."  Northern  Ry. 
of  France  y.  Carpenter  (N.  Y.)  13  How.  Prac 
222,  223. 

The  only  definition  Bouyier  In  his  Law 
Wctlonary  gives  of  "willfully,"  is  "inten- 
tionally"; and  in  Stratton  y.  Central  City 
Horse  Ry.  Co.,  95  111.  25,  the  Supreme  Court 
says:  *'A  jury  would  doubtless  understand 
the  word  "willfully'  to  mean  the  same  as  the 
word  Intentionally.' "  SulUyan  y.  Dee,  8  Ili 
App.  (8  Bradw.)  263,  265. 

The  terms  "willfully"  and  "intentional- 
ly'* in  law  are  synonyms.  Bindbeutal  y. 
Street  Ry.  Co.,  43  Mo.  App.  463,  470. 

•  In  common  parlance,  the  word  'Vlllful'* 
Is  used  in  the  sense  of  designed  or  intention- 
aL  An  intentional  failure  to  perform  a  stat- 
utory duty  would  be  a  willful  refusal.  Les- 
Ue  y.  Rich  Hill  Coal  Mining  Co.,  110  Ma  81, 
41,  19  &  W.  80a 


"Willful"  means  intentional;  by  design; 
with  set  purpose.  Northern  Ry.  Co.  of 
France  y.  Carpentier  (N.  Y.)  8  Abb.  Prac.  259, 
261. 

In  common  parlance,  **wlllfur  Is  used 
In  the  sense  of  intentional,  as  distinguished 
from  accidental  or  inyoluntary.  To  make  the 
killing  of  sheep  a  willful  act,  it  must  haye 
been  committed  with  an  eyil  intent,  with  le- 
gal malice,  and  without  legal  justification. 
It  is  not  eyery  intentional  act  that  is  willfuL 
Thomas  y.  State,  14  Tex.  App.  200,  205;  Lane 
y.  State,  16  Tex.  App.  172,  177. 

The  word  "willfully,"  as  used  to  denote 
the  intent  with  which  an  act  is  done,  is  un- 
doubtedly susceptible  of  different  shades  of 
meaning  or  degrees  of  intensity,  according 
to  the  context  and  eyident  purpose  of  the 
writer.  It  is  sometimes  so  modified  and  re- 
duced as  to  mean  little  more  than  plain, 
^Intentionally"  or  "designedly."  Such  is  not, 
howeyer,  ita  ordinary  signification,  when 
used  in  criminal  law  and  penal  statutes. 
State  y.  Preston,  84  Wis.  675,  682. 

The  word  "willful,"  though  broader  In 
ita  signification  than  "intentional,"  embraces 
the  latter  in  ita  meaning;  so  that  a  state- 
ment that  wbereyer  there  is,  in  committing 
a  homicide,  a  specific  intention  to  take  life, 
there  is  a  willful,  deliberate,  and  premedi- 
tated killing,  and  the  offense  is  murder  in  the 
first  degree,  makes  eyery  homicide  murder 
in  the  first  degree  where  the  killing  is  will- 
ful. State  y.  Bonofiglio,  52  Atl.  712,  713,  67 
N.  J.  Law,  239,  91  Am.  St.  Rep.  428. 

A  willful  act  is  one  designedly,  purpose- 
ly, or  intentionally  done,  as  contradistin- 
guished from  accident,  inadyertence,  or  the 
absence  of  design.  Chicago,  St  L.  &  P.  R.  Co. 
y.  Nash,  1  Ind.  App.  298^  27  N.  B.  564.  True, 
there  may  be  a  willful  act,  in  a  legal  sense, 
without  a  formed  and  direct  intention,  and 
there  may  be  willfulness  where  there  is  no 
direct  or  positiye  intention  to  inflict  injury. 
In  other  words,  there  may  be  a  constructlye 
or  implied  Intent  Barr  y.  Chicago,  St  L.  & 
P.  R.  Co.,  37  N.  B.  814,  815,  10  Ind.  App. 
433. 

"Willful,"  as  used  in  2  Rey.  St  pi  696,  f 
38,  making  the  willful  neglect  of  duty  by  a 
public  oflicer  a  misdemeanor,  means  an  in- 
tentional neglect  Where  the  ofilcer  knew 
what  was  asked  of  him,  and  knew  what  he 
refused,  there  was  nothing  like  surprise,  in- 
adyertence, or  misapprehension.  His  refusal 
to  act  was  willful.  Eyery  intentional  act  is 
necessarily  a  willful  one.  People  y.  Brooks 
(N.  Y.)  1  Denio,  457,  459,  43  Am.  Dec.  704. 

There  is  considerable  learning  in  the 
law  on  the  meaning  of  "willfully,"  when 
used  in  statutes;  and  it  seems  to  make  a 
difference  whether  the  statute  is  penal  or 
not  The  word  **willful,"  as  used  in  a  stat- 
ute proyiding  for  the  punishment  of  one 
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making  a  willful  refusal  to  deliyer  an  inven- 
tory of  his  property  for  taxation,  means  in- 
tentional, and  nothing  more.  Buchanan  t. 
Cook,  40  Atl.  102,  104,  70  Vt  168. 

In  a  statute  punishing  the  willful  or 
malicious  killing  or  disfiguring  of  domestic 
animals,  it  is  held  that  the  word  "willful" 
means  intentional.  Commonwealth  y.  Mc- 
Laughlin, 105  Mass.  460,  463. 

The  word  '*willf  ul,'*  as  used  in  the  New 
York  school  law,  means  intentional.  In  re 
Light,  49  N.  Y.  Supp.  345,  350,  21  Misc.  Bep. 
737. 

The  word  '•willfully,"  as  employed  in 
Comp.  Laws,  {  6933,  enacting  that  every 
mortgagor  who  willfully  destroys,  etc.,  the 
mortgaged  property,  is  guilty  of  a  felony, 
is  to  he  construed  as  signifying  intentionally. 
State  V.  Bronkol.  67  N.  W.  680,  682,  5  N.  D. 
507. 

The  word  "willfully,**  as  used  In  the 
statute  pimishing  any  one  who  shall  willfully 
interrupt  or  disturb  an  assemblage  of  people 
met  for  religious  worship,  is  construed  as 
synonymous  with  "intentionally"  or  "design- 
edly." When  any  of  the  acts  declared  by 
the  statute  to  be  an  ingredient  of  the  office 
is  committed  intentionally,  and  its  natural 
tendency  is  to  interrupt  or  disturb  the  assem- 
blage, the  law  presumes  a  guilty  intent 
Williams  v.  State,  3  South.  743,  744,  83  Ala. 
68. 

•••Willfully'  is  a  strong  word;  much 
stronger  than  the  word  "intentionally.*  It 
means  governed  by  the  will;  obstinate;  per- 
verse."   Johnson  v.  State,  61  Ala.  9,  11. 

The  words  ••willfully,"  •'intentionally," 
and  "voluntarily"  seem  to  be  used  inter- 
changeably in  relation  to  acts  or  declarations 
creating  an  estoppel.  GiUett  v.  Wiley,  10 
N.  B.  287,  290^  126  lU.  310,  9  Am.  St  Rep. 
587. 

By  ••willful  burning,**  in  a  charge  of 
burning  a  cotton  house,  is  meant  intentional 
burning.  Jones  v.  State,  5  Tex.  App.  130, 
131. 

To  constitute  a  willful  injury,  the  act 
which  produces  it  must  have  been  intention- 
al, or  must  have  been  done  under  such  cir- 
cumstances as  eVinces  reckless  disregard  for 
the  safety  of  others  and  willingness  to  inflict 
the  injury  complained  of.  It  involves  con- 
duct which  is  quasi  criminal.  Parker  v. 
Pennsylvania  Co.,  134  Ind.  673,  679,  34  N.  B. 
504,  23  L.  R.  A.  552;  Brooks  v.  Pittsburgh 
C,  0.  &  St  L.  R.  Co.,  62  N.  B.  694,  696, 
158  Ind.  62;  Louisville,  N.  A.  &  C.  Ry.  Oo. 
V.  Bryan,  107  Ind.  51,  53.  7  N.  B.  807,  808. 
Whatever  idea  the  word  ••willful"  may  ex- 
press, when  used  in  the  phrase  "willful  neg- 
ligence," it  is  beyond  question  that,  to  enti- 
tle one  to  recover  for  an  injury  to  which 
his  own  negligence  may  have  contributed. 


the  injurious  act  or  omission  must  have  been 
purposely  and  intentionally  committed,  with 
a  design  to  produce  injury,  or  it  might  have 
been  so  committed  imder  such  circumstances 
as  that  its  natural  and  probable  conse- 
quences would  be  to  produce  injury  to  others. 
Belt  R.  &  Stockyard  Co.  y.  Mann,  107  Ind.  89, 
93,  7  N.  B.  893,  895. 

Knowingly* 

••Willfully"  is  equivalent  to  ••knowingly.** 
Fry  V.  Hubner,  57  Pac.  420,  421,  35  Or.  184; 
Catlett  V.  Young,  32  N.  B.  447,  448,  143  IlL 
74;  Galveston,  H.  &  a  A.  Ryj»Co.  ▼.  Bow- 
man (Tex.)  25  S.  W.  140,  141. 

The  term  •  Villf  ully"  implies  that  the  act 
is  done  knowingly.  North  Carolina  v.  Van- 
derford  (U.  S.)  35  Fed.  282,  286;  State  v. 
Stein,  51  N.  W.  474,  475^  48  Minn.  466. 

The  word  ••willfully"  implies,  on  the 
part  of  the  wrongdoer,  knowledge,'  and  a 
purpose  to  do  the  wrongful  act  Potter  v. 
United  States,  15  Sup.  Ct  144,  147,  155 
U.  S.  438,  39  L.  Bd.  214;  Spurr  t.  United 
States,  19  Sup.  Ct  812,  815,  174  U.  S.  728, 
43  L.  Bd.  1150;  State  y.  Smith,  8  N.  W.  870, 
871,  52  Wis.  134. 

••Willfully,"  as  used  when  saying  that  an 
act  was  willfully  done,  implies  that  the  act 
was  done  by  design;  done  for  a  set  purpose; 
and  it  would  follow  that  it  was  knowingly 
done,  Wong  v.  City  of  Astory,  U  Pac. 
295,  296,  13  Or.  53& 

••Willfully,"  as  used  in  connection  with 
an  act  forbidden  by  law,  means  that  the 
act  must  be  done  knowingly  or  intentionally, 
and  that  the  act  was  committed  with  knowl- 
edge, and  that  the  will  consented  to,  de- 
signed, and  directed  the  act  Woodhouse  y. 
Rio  Grande  R.  Co.,  8  S.  W.  323,  824^  67  Tex. 
416. 

In  common  parlance,  ••willful"  is  used  in 
the  sense  of  •'knowingly,"  as  distinguished 
from  ••accidental"  or  "involuntary."  What- 
ev^  one  does  intentionally  he  does  willfully. 
The  term  ••willful,"  in  Act  1855,  S  70,  mak- 
ing the  willful  opening,  breaking  down,  or 
injuring  of  any  fences  belonging  to  or  in  the 
possession  of  any  other  person  a  misde- 
meanor, refers  only  to  such  acts  as  would 
amount  to  trespass,  and  does  not  relate  to 
an  intentional  opening  of  a  fence  for  the 
purpose  of  going  upon  the  land  of  another,  if 
done  by  permission  or  for  a  lawful  purpose. 
State  V.  Clark,  29  N.  J.  Law  (5  Dutch.)  96^  9a 

A  'VUlful  failure"  to  comply  with  the 
provisions  of  the  mine  law  means  that  there 
must  have  been  some  knowledge  that  the 
party  was  violating  it  some  knowledge  which 
should  have  induced  him  not  to  do  what  he 
did  do,  some  knowledge  of  the  fact,  for  in- 
stance, that  the  engineer  operating  the  tioist 
engine  in  a  mine  was  'ncompetent  and  that 
he  was  not  the  kind  of  man  who  should 
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have  been  put  In  such  a  place.  Otherwise, 
the  word  '"willful,"  In  a  clause  of  this  kind  In 
the  law,  would  not  have  a  very  special  mean- 
ing. Mulhern  y.  Lehigh  Valley  Goal  Co.,  28 
Atl.  1087, 1084  101  Pa.  270. 

An  indictment  for  perjury  which  charged 
that  the  defendant  'feloniously,  willfully, 
and  corruptly  did  depose,"  etc.,  but  omitted 
the  word  "knowingly,"  is  not  bad  on  account 
of  the  omission  of  such  word,  though  it  Is 
used  in  the  statute;  the  word  "willfully" 
implying  intention  as  well  as  deliberation  and 
purpose.  Johnson  ▼.  People,  94  111.  505,  610; 
Ferguson  v.  State,  36  S.  W.  309,  870,  36  Tex. 
Cr.  R.  60.  See,  also,  Frantz  y.  Hanford,  64 
N.  W.  474^  476,  87  Iowa,  469. 

The  word  **willfully,"  as  used  in  the  stat- 
ute punishing  perjury,  the  same  being  "a 
false  statement  willfully  made,"  is  synony- 
mous with  "knowingly,"  and  distinguishes 
It  from  a  statement  made  through  inad- 
vertence or  mistake  or  under  agitation.  Gar- 
za V.  State  (Tex.)  47  S.  W.  983. 

Where  the  president  of  a  corporation 
did  not  know  of  the  obstruction  of  a  pub- 
lic road,  and  had  no  part  therein,  he  Is  not 
guilty  of  willfully  or  knowingly  obstructing 
such  road.  State  y.  White,  69  S.  W.  684, 
685,  96  Mo.  App.  34. 

The  word  "willfully,"  as  used  in  Oode,  f 
4899,  prescribing  the  punishment  for  one 
knowingly  and  willfully  resisting  an  officer 
in  serylng  a  process,  is  not  synonymous  with 
"knowingly,"  and  implies  that  the  act  is  done 
by  design  or  wltli  set  purpose.  One  might 
purposely  do  an  act  which  would  haye  the 
effect  of  impeding  the  officer  in  the  perform- 
ance of  his  duties,  in  Ignorance  of  the  ca- 
pacity in  which  such  officer  was  acting.  An 
indictment,  therefore,  which  charges  that 
one  imlawfully  and  willfully  resisted  an  offi- 
cer in  serylng  process,  is  not  sufficient 
State  y.  Perry,  80  N.  W.  401,  109  Iowa,  853. 

Rey.  St  art.  3393,  proyiding  that  official 
misconduct  with  reference  to  county  officers, 
means  any  unlawful  behaylor  In  relation  to 
the  duties  of  his  office,  willful  in  its  char- 
acter, of  any  officer  intrusted  in  any  manner 
with  the  administration  of  justice  or  the  ex- 
ecution of  the  laws,  should  not  be  construed 
in  its  most  general  sense,  for,  under  that 
eyery  act  done  in  obedience  to  the  will  may 
be  said  to  haye  been  done  willfully,  eyen  if 
the  actor,  with  the  lights  before  him,  hon- 
estly belieyed  that  he  was  discharging  his 
duty  under  the  law,  but  was  mistaken  in 
tills.  An  official  act  done  or  omitted  cannot 
be  said  to  haye  been  willful  unless  the  offi- 
cer knew  or  belieyed  that  it  was  his  official 
duty  to  do  or  omit  the  act  and  with  such 
knowledge  or  belief  obstinately,  peryersely, 
and  with  intent  to  do  wrong,  acted  or  failed 
to  act  State  y.  Alcorn,  14  S.  W.  663,  664, 
78  Tex.  387. 


To  authorize  a  conylctlon  under  a  penal 
statute  prescribing  a  punishment  for  will- 
fully remoylng  an  official  seal  from  prop- 
erty which  has  been  sealed  up  by  officers  of 
the  customs,  it  must  appear  that  the  de- 
fendant not  only  intended  to  remoye  the  seal, 
but  that  he  had  at  the  time  a  knowledge  of 
its  character.  One  who  remoyes  such  a  seal 
in  Ignorance  of  its  character,  and  In  the  hon- 
est execution  of  a  supposed  duty,  in  the  care 
and  transportation  of  the  property,  is  not 
liable  to  punishment  under  the  statute,  for 
the  reason  that  he  cannot  be  deemed  to  haye 
acted  willfully.  United  States  y.  Three  Rail- 
road Gars  (U.  S.)  28  Fed.  Gas.  144,  146  (cited 
in  Highway  Gom'rs  y.  Ely,  19  N.  W.  940,  944, 
64  Mich.  173,  180;  Mlnkler  y.  State,  16  N. 
W.  830,  331,  14  Neb.  181,  183;  State  y.  Pres- 
ton, 84  Wis.  675,  686). 

MaUoe. 

"Willful,"  as  used  in  a  penal  statute, 
does  not  necessarily  Involve  the  element  of 
malice.  Parker  y.  Parker,  71  N.  W.  421,  428, 
102  Iowa,  500. 

"Willfully,"  as  used  in  statute  Imposing 
on  railroads  a  penalty  for  willfully  neglect- 
ing to  post  up  a  schedule  of  fixed  fares,  does 
not  imply  malice.  Fuller  y.  cniicago  &  N. 
W.  R.  Co.,  31  Iowa,  187,  204. 

The  word  "wOlfully,"  when  used  in  a 
criminal  statute  to  characterize  the  forbid- 
den act  implies  legal  malice.  Shubert  y. 
State,  16  Tex.  App.  645,  646;  Thomas  y. 
State,  14  Tex.  App.  200,  205;  Lane  y.  State, 
16  Tex.  App.  172,  177;  Rose  t.  State,  19  Tex. 
App.  470,  471;  Ferguson  y.  State,  85  S.  W. 
369,  870,  86  Tex.  Cr.  R.  60;  Bowers  y.  State, 
7  S.  W.  247,  24  Tex.  App.  642,  6  Am.  St  Rep. 
901;  High  y.  State,  10  S.  W.  238,  241,  26 
Tex.  App.  645,  8  Am.  St  Rep.  488;  Sayage 
y.  Tullar  (Vt.)  Brayt.  223;  State  v.  Clark,  29 
N.  J.  Law  (5  Dutch.)  96,  98;  State  y.  Preston, 
34  Wis.  675.  G82;  King  y.  State,  30  S.  B.  30, 
31,  103  Ga.  2C3;  Cornellson  y.  State,  49  S. 
W.  384,  40  Tex.  Or.  R.  159;  Wales  y.  Bliner, 
89  Ind.  118,  127. 

The  term  "maliciously"  Is  to  such  an 
extent  synonymous  with  "willfully"  that 
where  the  word  "willfully"  is  used  In  a  stat- 
ute, it  will  be  sufficient  if  the  word  "mali- 
ciously" is  employed  in  an  indictment  there- 
under.   State  y.  Robbins,  66  Me.  324,  825. 

The  decisions  and  text  writers  upon 
criminal  law  make  a  marked  distinction  be- 
tween the  meaning  of  the  words  "wOlful" 
and  "malicious,"  holding  that  the  word  ''ma- 
licious" means  more  than  the  word  "will- 
ful," which  signifies  little  more  than  inten- 
tionally or  designedly.  To  make  "willful" 
imply  both  a  wrong  and  malice  is  to  give  to 
It  a  force  and  effect  beyond  what  it  will 
bear  either  in  common  acceptance  or  Its  legal 
Import  Anderson  y.  How,  22  N.  B.  695,  697, 
116  N.  X.  886. 
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The  word  '^willfnlly'*  does  not  mean  ma- 
UdouBly.  Willfully  Impliea  that  an  act  done 
In  that  spirit  is  done  knowingly  and  obsti- 
nately and  persistently,  but  not  necessarily 
maliciously.  Brown  y.  Brown,  82  8.  B.  320, 
321,  124  N.  G.  19,  70  Am.  St  Rep.  674  (cit- 
ing State  Y.  Massey,  97  N.  G.  465,  2  S.  B. 
445).  See,  also,  State  y.  Harwell,  40  8.  B. 
48,  129  N.  G.  550. 

The  use  of  the  words  ''willfully  and  un- 
lawfully" in  an  indictment  is  not  sufficient 
to  charge  malice,  as  the  term  "willfully" 
means  only  that  the  act  was  done  intention- 
ally, or  that  it  was  done  purposely  or  delib- 
erately, and  the  term  "unlawfully"  Implies 
an  act  not  done  as  the  law  allows  or  re- 
quires. State  V.  Llghtfoot,  78  N.  W.  41,  42, 
107  Iowa,  344.  See,  also.  State  y.  Qove,  34 
N.  H.  510,  510. 

On  a  prosecution  for  arson,  a  charge 
that  defendant  "willfully  and  feloniously" 
set  fire  to  the  house  is  equivalent  to  a  charge 
that  the  act  was  done  "willfully,  maliciously, 
and  unlawfully."  Young  y.  Oommonwealth, 
75  Ky.  <12  Bush)  243,  245. 

-Willfully,"  as  used  in  Gen,  Laws  (11th 
Sees.)  1880-81,  p.  807,  providing  for  the  pun- 
ishment of  the  mortgagor  of  mortgaged  prop- 
erty who,  while  such  mortgage  exists,  will- 
fully removes  from  the  county  where  the 
mortgage  is  recorded  the  property  mort- 
gaged, or  any  part  thereof,  without  the  writ- 
ten consent  of  the  mortgagee,  has  a  well- 
defined  signification.  Bouvier  says  It  has 
been  decided  that  "maliciously"  is  its  equiv- 
alent This  term  implies  not  merely  volun- 
tarily or  intentionally,  but  legal  malice  and 
evU  intent;  without  justifiable  excuse;  with 
a  bad  purpose;  corruptly.  Mills  v.  Glennon, 
6  Pac.  116y  118,  2  Idaho  (Hasb.)  105. 

The  term  'Villfully"  implies  that  the 
act  is  done  knowingly  and  of  stubborn  pur- 
pose, but  not  of  malice.  State  of  North  Oir- 
olina  V.  Vanderford  (U.  S.)  35  Fed.  282,  286. 
See,  also,  Benkert  v.  Benkert,  32  CSal.  467, 
471. 

"Willfully,"  as  used  In  an  ordinance 
providing  that  any  corporation  willfully  vio- 
lating its  provision  shall,  on  conviction,  be 
fined,  etc.,  was  used  with  the  understanding 
and  acceptation  of  its  legal  definition,  and 
was  intended  to  punish  a  corporation  that 
could,  but  would  not,  comply  with  the  direc- 
tions contemplated.  The  word  "willful," 
when  used  or  employed  in  the  penal  statute 
in  reference  to  a  person  who  neglects  or 
fails  to  discharge  a  duty,  implies  that  the 
party  had  the  ability  so  to  do.  The  word 
"willful"  is  more  frequently  understood  to 
approximate  the  idea  of  the  milder  question 
of  legal  malice  than  as  signifying  an  evil 
Intent  without  Justifiable  excuse.  Gity  of 
Indianapolis  v.  Gonsumers'  Oas  Trust  Go., 
89  N.  E.  948,  945,  140  Ind.  246  (citing  Ander- 
son Y.  How,  116  N.  Y.  336,  22  N.  BL  695). 


Veffleot,  omissloa,  or 

Bev.  St  c.  200,  {  10,  which  provides  that 
if  the  cause  of  action  in  any  action  of  tres- 
pass or  trespass  on  the  case  has  arisen  from 
the  "willful  and  malicious"  act  or  neglect 
of  the  defendant,  the  court  before  whom  the 
action  is  tried  shall  cause  a  certificate  there- 
of to  be  made  on  the  back  of  the  execution 
issued  in  such  action,  and  that  in  such  case 
the  defendant  shall  not  be  discharged  on 
giving  bond,  applies  to  injuries  arising  from 
mere  neglect,  if  it  be  willful  and  malicions, 
as  well  as  to  cases  where  the  act  complained 
of  is  accompanied  with  force,  and  hence  an 
action  for  deceit  is  within  the  statute.  Nel- 
son Y.  Ladd,  47  N.  EL  343,  346. 

Laws  1864,  c  655^  S  18»  authorizing  the 
superintendent  of  public  instruction  to  re- 
move trustees  of  school  districts  in  case  of 
"willful"  disobedience  of  any  decision  or  or- 
der of  the  superintendent,  means  intentional, 
and  does  not  relate  to  any  case  of  neglect 
omission,  or  misapprehension  on  the  part  of 
the  trustees.  People  v.  Draper,  IB  N.  Y. 
Buppi  282,  284,  68  Hun,  880. 

On  a  prosecution  for  ''willfully  Intrud- 
ing into  a  public  office,"  contrary  to  Pen. 
Gode,  f  56^  defendant  may  show  that  he  en- 
tered under  a  bona  fide  claim  of  right  after 
advice  of  counsel;  and  it  is  error  for  the 
court  to  charge  that  the  word  "willfully" 
means  Intentionally,  not  by  Inadvertence,  and 
that  if  defendant  intended  to  do  so,  he  did 
it  willfully;  the  word  "willfully"  not  cover- 
ing a  case  where  one  entered  under  a  bona 
fide  claim  of  right  People  v.  Bate%  29  N. 
Y.  Supp.  884  886^  79  Hun,  584. 

KecUgeaoe. 

In  Parker  y.  Pennsylvania  Oo.,  184  Ind. 
678,  679,  84  N.  B.  504,  506,  23  L.  B.  A. 
552,  it  was  said  ''willfulness"  does  not  con- 
sist in  "negligence";  on  the  contrary,  the 
two  terms  are  Incompatible.  Negligence 
arises  from  inattention,  thoughtlessness,  or 
heedlessness,  while  willfulness  cannot  exist 
without  purpose  or  design.  No  purpose  or 
design  can  be  said  to  exist  where  the  in- 
jurious act  results  from  negligence,  and 
negligence  cannot  be  of  such  degree  as  to 
become  willfulness.  Brooks  y.  Pittsburgh, 
a,  G.  &  St  L.  By.  Go.,  62  N.  B.  694,  697,  15S 
Ind.  62;  Linton  Goal  &  Mining  Go.  v.  Pov 
sons,  43  N.  B.  651,  653,  15  Ind.  App.  69;  Doll 
V.  Cleveland,  G.,  G.  &  St  L.  By.  Go.,  52  N. 
B.  1013,  1014,  21  Ind.  App.  571. 

In  construing  a  statute  providing  that  a 
railroad  company  failing  to  fence  its  road 
against  live  stock  runiling  at  large,  at  all 
points  where  it  has  the  right  to  fence,  shall 
be  absolutely  liable  to  the  owner  of  any  such 
stock  iQjnied  or  killed  by  reason  of  the  want 
of  such  fence,  unless  the  injury  complained 
of  Is  occasioned  by  the  willful  act  o^tfae 
owner  or  his  agent,  the  court  said:    "A  wOl- 
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fnl  act  Is  an  obstinate,  stubborn,  perrene 
act;  and  an  act  done  wllifnlly  is  one  done 
stubbornly,  by  design,  with  set  purpose. 
Now,  the  mere  passiveness  which  indolently 
permitjs  an  act  to  be  done  through  the  lack 
of  will  to  prevent  falls  very  far  short  of  that 
positive  condition  of  the  mind  which  causes 
an  act  to  be  done  by  design  and  with  set 
purpose.  The  mere  neglect  of  an  owner  of 
stock  to  repair  his  fences  whereby  an  animal 
escapes  from  the  inclosure,  or  mere  neglect 
to  reconfine  him  after  he  has  escaped,  is 
not  such  a  willful  act  as  is  referred  to  in 
the  statute."  Stewart  y.  Burlington  ft  M. 
R.  R.  Ck>.,  32  Iowa,  661,  568. 

"Willful,"  in  legal  parlance^  means  In- 
tentional, though  not  necessarily  that  ex- 
pressed intent  characterized  by  premeditated 
design.  Willful  misconduct,  in  the  law,  by 
reason  of  which  a  person  is  injured,  consti- 
tutes gross  negligence,  though  it  has  no  ele- 
ment of  inadvertence,  which  is  a  necessary 
element  of  negligence.  Where  an  injury  is 
willfully  inflicted,  contributory  negligence  on 
the  part  of  the  injured  person  will  not  pre- 
clude his  recovering  damages  therefor.  Nei- 
ther will  the  fact  that  he  was,  at  the  time 
of  receiving  such  injury,  a  willful  trespasser 
upon  the  property  of  the  person  guilty  of  the 
willful  act  Bolin  y.  Chicago,  St  P.,  M.  & 
O.  Ry.  Co.,  84  N.  W.  446,  450,  108  Wia.  838, 
81  Am.  St  Rep.  911. 

The  word  "willfully,**  In  a  complaint 
against  a  railroad  for  injuries  sustained  at  a 
crossing,  and  which  complaint  charged  that 
defendant  willfully  violated  the  speed  ordi- 
nance, did  not  amount  to  an  allegation  that 
the  killing  was  willful,  but  amounted  to  no 
more  than  a  charge  of  negligence.  Hancock 
y.  Lake  Erie  &  W.  R.  Co.,  51  N.  B.  869,  872, 
21  Ind.  App.  10. 

Purpose  or  wllllasBess. 

A  willful  act  is  one  done  on  purpose. 
Leicester  y.  Hoadley,  71  Pac.  818,  819,  66 
Kan.  172,  65  L.  R.  A.  523  (citing  Anderson 
y.  How,  116  N.  T.  836,  22  N.  H. 


A  wrong  willfully  done  is  a  wrong  pur- 
posely done.  Judd  y.  Ballard,  80  AtL  96,  98, 
66  Vt  668. 

A  wrong  that  Is  purposely  done  Is  will- 
fully done,  and,  if  a  man  lutentionally  deals 
a  blow  to  his  neighbor,  the  law  intends  that 
the  act  was  willful.  Mullin  y.  Flanders,  60 
Aa  818,  815,  78  Vt  95. 

The  shooting  and  killing  of  a  cow  is 
willful  when  it  la  the  development  of  a  pre- 
conceived purpose,  not  an  impulse  of  anger 
melted  by  unexpectedly  seeing  a  repetition 
of  annoying  trespasses  by  the  animal.  State 
y.  Brigman,  94  N.  a  888,  889. 

The  word  ^'willful,"  as  used  in  Comp. 
Laws,  I  6402,  punishing  the  willful  disobe- 
dience of  an  order  lawfully  Issued  by  the 


court,  implies  simply  a  purpose  or  willful- 
ness to  commit  the  forbidden  act  Freeman 
y.  City  of  Huron,  66  N.  W.  928,  929,  8  S.  D. 
48S. 

To  constitute  willful  injury,  there  must 
be  design,  purpose,  intent  to  do  wrong  and 
inflict  the  injury.  Birmingham  Ry.  &  Elec- 
tric Co.  y.  Bowers,  110  Ala.  328,  20  South. 
845.  Thus,  a  count  in  a  complaint  which 
avers  that  defendant's  engineer,  who  had 
control  of  the  .running  of  the  locomotive, 
"wantonly  and  willfully  failed  to  blow  the 
whistle  or  ring  the  bill  at  least  one-fourth 
of  a  mile  before  reaching  the  regular  sta- 
tion, and  wantonly  or  willfully  failed  to  con- 
tinue to  ring  the  bell  or  blow  the  whistie 
at  short  intervals,  and  because  of  such  will- 
fulness and  wantonness  the  said  passenger 
train  ran  into  and  against  a  passenger  car 
of  another  line  at  its  crossing,"  does  not 
show  that  the  purpose  of  defendant  in  fail- 
ing to  ring  the  bell  or  blow  the  whistie  was 
to  run  into  the  passenger  car  of  the  other 
line.  Nor  does  it  aver  a  state  of  facts  from 
which  knowledge  could  be  imputed  to  de- 
fendant that  the  natural  and  probable  con- 
sequences of  his  conduct  would  result  in  the 
collision.  Louisville  &  R.  R.  Oo.  v.  Anchors, 
22  South.  279,  281,  114  Ala.  492,  62  Am.  St 
Rep.  lia 

To  do  an  act  willfully  is  to  do  It  will- 
ingly; by  design;  on  purpose.  In  order  to 
Justify  a  conviction  for  willfully  excluding  a 
vote  at  an  election  it  must  be  shown  that 
the  action  was  willful;  that  is,  if  not  mal- 
ice, at  least  a  decided  intention  designedly 
and  purposely  to  exclude  the  vote,  must  be 
proved.  People  v.  Boas  (N.  Y.)  29  Hun,  877, 
879. 

The  word  "willfully,**  when  applied  to 
the  intent  with  which  an  act  is  done  or  omit- 
ted, implies  simply  a  purpose  or  willingness 
to  commit  the  act  or  make  the  omission  re- 
ferred to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  ac- 
quire any  advantage.  Pen.  Code  Ariz.  1901, 
par.  7,  subd.  1;  Pen.  Code  Idaho  1901,  {  4544, 
subd.  1;  Pen.  Code  Mont  1895,  S  7,  subd.  1; 
Rev.  St  Utah  1898,  l  4053;  Rev.  St  Okl. 
1908,  i  2686;  Pen.  Code  Cal.  1903,  I  7,  subd. 
1;  Ann.  Codes  &  Sts.  Or.  1901,  S  2176;  Rev. 
Codes  N.  D.  1899,  I  7713;  Pen.  Code  S.  D. 
1903,  S  808.  See,  also,  Towle  y.  Matheus.  62 
Pac.  1064, 1066,  130  Cal.  574;  People  v.  Shel- 
don,  9  Pac.  457,  459,  68  Cal.  434;  People  v. 
Yon  Thedeman,  52  Pac.  155,  158,  120  Cal. 
128;  State  v.  Bloor,  52  Pac.  611,  614,  20 
Mont  574;  People  v.  O'Brien,  31  Pac.  45,  47, 
96  Cal.  171;  Louisville.  N.  A.  &  C.  Ry.  Co. 
v.  Bryan.  7  N.  B.  807,  809,  107  Ind.  51; 
Brooks  y.  Pittsburgh,  a,  C.  &  St  L.  Ry.  Co., 
62  N.  B.  694,  697,  158  Ind.  62;  Pittsburgh. 
C,  0.  &  St  L.  Ry.  Co.  v.  Judd,  36  N.  B.  775, 
778.  10  Ind.  App.  213;  People  v.  Hartman, 
130  Cal.  487,  490,  62  Pac.  823.  824  (citing  Peo- 
ple y.  O'Briao,  96  CaL  171, 176,  81  Faa  45). 
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Reokleu  or  oareleai. 

The  word  'VUlful"  Imports  that  the  act 
to  which  It  refers  is  done  intentionally,  pnr^ 
posely.  This  is  not  necessarily  so  with  the 
word  ''reckless."  Kansas  City,  M.  &  B.  R. 
R.  Ck>.  y.  Crodier,  11  South.  262,  268,  95  Ala. 
412. 

In  Harrison  r.  State,  87  Ala.  154,  the 
Supreme  Court  drew  a  distinction  between 
the  words  ••willful"  and  ••reckless,"  as  used 
in  Code  1866,  i  4033,  punishing  any  person 
who  willfully  disturbed  a  religious  assem- 
blage, and  held  that  recklessness  did  not  nec- 
essarily imply  willfulness.  ^  A  grossly  care- 
less act  may  be  characterized  as  reckless,  and 
serious  consequences  might  flow  therefrom, 
yet  such  consequences  would  not  necessarily 
be  willfully  brought  about  In  such  case  the 
court  simply  asserted  that  the  word  ••reck- 
less" was  not  the  synonym  for  the  statutory 
word  ••willful,"  and  therefore  it  was  error 
to  assert  that  it  was  enough  if  the  disturb- 
ance was  willfully  or  recklessly  done.  It 
was  decided  that  there  might  be  recklessness 
without  willfulness.  An  act  may  be  careless, 
heedless,  rash,  reckless,  and  still  be  willfuL 
Johnson  t.  State,  9  South.  539,  540,  92  Ala. 
82. 

Whether  the  words  ••wanton,"  ••reckless,** 
and  "careless"  are  taken  singly  or  collective- 
ly, they  are  not  the  equivalents  of  the  word 
"willful,"  and,  when  used  in  the  petition  in 
an  action  to  recover  for  the  death  of  a  per- 
son caused  by  the  willful  negligence  of  an- 
other, they  will  not  charge  willful  negli- 
gerice;  though  it  will  not  be  said  that  the 
terms  ••reckless"  and  ••wanton"  may  not  be 
so  used  as  to  be  equivalent  to  the  word  '•will- 
ful." City  of  Lexington  v.  Lewis*  Adm'x,  78 
Ky.  (10  Bush)  677,  680. 

The  word  "willfully"  implies  an  act  will- 
fully done;  an  operation  of  the  mind  that 
consents  to  an  act;  as  applied  in  a  prosecu- 
tion for  manslaughter,  if  defendant's  mind 
approved  or  consented  to  fire  the  shot  that 
killed  decedent,  then  to  this  extent  the  act 
was  willfully  done.  It  does  not  necessarily 
follow  that  the  Jury  must  find  that  the  de- 
fendant intended  to  kill  decedent  when  he 
fired.  If  he  used  a  dangerous  and  deadly 
weapon  in  a  careless  and  reckless  manner, 
and  so  killed  decedent  without  Justification, 
this  will  constitute  an  act  willfully  done, 
and  amount  to  manslaughter;  or  If  he  fired 
the  fatal  shot  purposely,  intending  to  shoot 
decedent,  and  in  so  doing  used  unnecessary 
force  and  violence,  this  will  also  render  the 
act  willful  and  constitute  manslaughter. 
State  V.  Wlndahl,  64  N.  W.  420,  421,  95  Iowa, 
470. 

Beokless  diarosA'cl  of  rlsbts. 

••Willful,"  as  used  in  an  indictment,  sig- 
nifies without  reasonable  ground  for  believ- 
ing the  act  to  be  lawful,  or  a  reckless  dis- 


regard of  the  rights  of  others.    Finney  ▼• 
State,  15  S.  W.  175,  29  Tex.  App.  184. 

To  constitute  a  willful  injury,  the  act 
which  produces  it  must  have  been  intentioii- 
al,  or  must  have  been  done  under  such  cir- 
cumstances as  evinces  a  reckless  disregard 
for  the  safety  of  others,  and  a  willingness  to 
inflict  the  Injury  complained  of.  It  Involves 
conduct  which  is  quasi  criminal.  Pittsburgh, 
C,  C.  &  St  L.  Ry.  Co.  v.  Judd,  86  N.  B.  77^ 
778,  10  Ind.  App.  213  (citing  Louisville,  N. 

A.  &  C.  Ry.  Co.  v.  Bryan,  107  Ind.  51,  7  N. 

B.  807);    Brooks  v.  Pittsburgh,  a,  a  ft  St 
L.  Ry.  Co.,  62  N.  B.  694,  697,  158  Ind.  62. 

It  Is  uniformly  held  that  th*  term  •^rill- 
ful"  in  statutes  relating  to  the  punishment 
of  trespassers  not  only  means  Intentionally 
or  deliberately  done,  but  with  a  particular 
or  evil  purpose  as  in  violation  of  law,  or 
wantonly  and  In  disregard  of  the  rights  of 
others,  or  knowingly  and  of  stubborn  par- 
pose,  or  contrary  to  known  duty,  or  with- 
out authority,  and  careless,  whether  he  havo 
the  right  or  not  Parker  v.  Parker,  71  N. 
W.  421,  423,  102  Iowa,  500  (citing  State  v. 
Massey,  97  N.  C.  465,  2  S.  B.  445;  United 
States  V.  Three  Railroad  Can  [U.  S.]  28  Fed. 
Cas.  144). 

Unlawful  or  f eloiiioiia» 

See,  also,  ••Felonious — ^Feloniously.'* 

In  State  v.  Langston,  45  La.  Ann.  1182, 
14  South.  137,  it  was  held  that  •Vlllfully" 
has  a  significance,  and,  where  used  in  the 
statute  as  descriptive  of  the  offense  denoun- 
ced, its  employment  In  the  Indictment  Is  es- 
sential. ••Unlawfully"  or  •feloniously"  has 
not  the  same  meaning  and  import  as  'Vill- 
fully";  neither  is  the  equivalent  of  •Will- 
fully." State  V.  Hoblnson,  28  South.  1002, 
1003,  104  La.  224. 

The  term  ••willfully,"  required  to  be  used 
in  charging  an  offense.  Is  not  supplied  In 
substance  by  the  words  "unlawfully  and  ma- 
liciously." The  term  ••unlawfully"  Implies 
that  an  act  is  done  or  not  done  as  the  law 
allows  or  requires.  State  v.  Massey,  2  S.  B. 
445,  446,  97  N.  U  465. 

••Willfully"  is  not  synonymous  with  ••un- 
lawfully." ••A  man  may  do  many  things  will- 
fully which  are  not  unlawful,  and  he  may 
do  many  things  unlawfully  which  are  not 
willfully  done."  State  v.  Hussey,  60  Me.  410, 
411,  11  Am.  Rep.  206;  State  v.  Townsell,  50 
Tenn.  (8  Heisk.)  6,  7. 

On  a  trial  for  the  •VUlfal"  and  wanton 
killing  of  an  animal,  an  instruction  author- 
izing the  jury  to  convict  if  they  believe  that 
the  accused  unlawfully  killed  the  animal  was 
erroneous,  because  the  killing  might  have 
been  unlawful  and  yet  not  wUlfoL  Jones  v. 
State,  9  Tex.  App.  178,  179. 

The  expression  •^KrillfuUy  and  mali- 
dously/'  as  used  in  an  Information  alleging 
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that  defendant  did  "willfnlly  and  malldoos- 
ly^  make  an  assault  upon  a  certain  person. 
Is  equivalent  to  the  term  "unlawfully"  as 
used  In  Gr.  Code,  f  17,  providing  for  the 
punishment  of  any  person  who  shall  unlaw- 
fully assault  another.  Hodgklns  y.  State,  54 
N.  W.  86,  36  Neb.  160. 

Voluntary. 

The  words  "willfully,"  "Intentionally." 
and  "voluntarily"  are  synonymous  terms  in 
discussing  the  question  of  the  making  of 
declarations  or  performing  acts  from  which 
it  is  alleged  an  estoppel  arises.  Gillett  v. 
Wiley,  19  N.  B.  287,  290,  126  IlL  310,  9  Am. 
St  Rep.  587;  The  Ottumwa  Belle  (U.  S.)  78 
Fed.  643.  647. 

"Willful,''  as  used  In  a  penal  statute, 
is  not  synonymous  with  "voluntary."  Park- 
er V.  Parker.  71  N.  W.  421,  423.  102  Iowa, 
500. 

The' word  •*wlllfolly"  Imports  something 
more  of  determination  to  execute  one's  own 
will  in  spite  and  defiance  of  the  law  than 
"voluntarily"  does — some  bad  purpose.  It 
does  not  import  so  much  of  wickedness  as 
"maliciously"  does.  State  t.  Alexander,  14 
Rich.  Law,  247,  254. 

The  term  "willfully,"  in  an  act  entitled 
"An  act  more  effectually  to  prevent  trespass- 
es," is  not  to  be  construed  as  synonymous 
with  "voluntarily,"  but  implies  a  tort  or 
wrong.     Savage  v.  Tullar  (Vt)  Brayton,  223. 

St  f  4087,  provides  that  any  corporation 
willfully  failing  or  refusing  to  make  the  re- 
port required  by  section  4078  shall  be  fined 
11,000.  Held,  that  the  term  "willfully"  sim- 
ply means  the  voluntary  act  of  a  party,  as 
distinguished  from  coercion,  or,  in  other 
words,  that  he  was  free  to  report  or  not  to 
report;  and,  in  order  to  constitute  a  willful 
failure,  It  is  not  necessary  that  the  corpora- 
tion should  have  had  actual  knowledge  of  the 
statute.  Louisville  &  J.  Ferry  Go.  v.  Com- 
monwealth, 47  8.  W.  877,  878,  104  Ky.  72a 

Within  the  statute  providing  that  any 
one  who  shall  willfully  furnish  intoxicating 
drinks  by  sale,  gift,  or  otherwise  to  any  per^ 
son  of  known  intemperate  habits  shall  be 
deemed  guilty  of  a  misdemeanor,  a  willful 
act  is  an  act  that  Is  not  done  by  surprise  or 
by  accident,  but  Is  an  act  that  is  governed 
by  one's  will,  or  a  voluntary  act.  Zelgler  v. 
Gommonwealth  (Pa.)  14  Atl.  237,  238. 

The  word  "willfully,"  as  used  in  the 
Vermont  "Act  more  effectually  to  prevent 
trespasses  in  divers  cases,"  is  not  to  be  con- 
strued as  synonymous  with  "voluntarily," 
but  implies  a  tort  or  wrong.  Savage  v.  Tul- 
lar (Vt.)  Brayton,  223. 

In  the  ordinary  sense  In  which  It  is  used 
in  statutes,  "willfully"  means  not  merely  vol- 
imtarlly,  but  with  a  bad  purpose.    Felton  v. 


United  States,  96  U.  S.  699,  702,  24  L.  Ed. 
875  (citing  Commonwealth  v.  Kneeland,  87 
Mass.  [20  Pick.]  206,  220). 

"Willfully"  means  by  design,  on  purpose, 
with  set  purpose.  Intentionally,  In  an  obsti- 
nate manner,  as  being  governed  by  will,  wltl^ 
out  regard  to  reason  or  without  yielding  to 
reason.  To  say  that  an  act  has  been  done 
willingly  and  "willfully"  Is  to  indicate  that 
it  has  been  done  voluntarily,  and  implies  that 
the  person  doln'g  It  knew  what  he  was  do- 
ing, and  acted  from  choice  as  a  free  agent 
Chicago,  St  L.  &  P.  K.  Co.  v.  Nash,  27  N. 
E.  564,  1  Ind.  App.  29a 

"Willful"  is  a  word  of  familiar  use  In 
every  branch  of  the  law,  and  It  amounts  to 
nothing  more  than  this:  that  the  person 
knows  what  he  is  doing,  and  Intends  to  do 
what  he  is  doing,  and  is  a  free  agent  Illi- 
nois Ont  R.  Ck>.  V.  Lelner,  67  N.  E.  398,  400, 
202  111.  624,  95  Am.  St  Rep.  266  (citing  Odin 
Coal  Co.  V.  Denman,  185  111.  418,  57  N.  B. 
192,  76  Am.  St  Rep.  45). 

In  McManus  y.  State,  86  Ala.  285,  speak- 
ing of  the  word  "willful"  as  employed  in 
statutory  murder,  the  court  says:  "  'Willfur 
is  not  the  synonym  of  ^voluntary.'  In  truth, 
they  express  no  idea  which  is  common  to 
both.  The  former  is  a  word  of  much  greater 
strength  than  the  latter.  'Willful'  in  this 
connection  denotes  governed  by  the  will, 
without  yielding  to  reason,  obstinate,  stub- 
born, perverse,  Infiexlble.  'Voluntary,'  in 
this  connection,  means  willing,  acting  with 
willingness.  It  is  the  antithesis  of  'involun- 
tary.' "    State  V.  Preston.  84  Wis.  675,  682. 

The  word  "willfully,"  as  used  In  Pen. 
CJode,  8  654,  providing  for  the  punishment  of 
a  person  who  willfully  Injures  any  property 
of  another,  said  Judge  Andrews,  in  Wass  v. 
Stephens,  128  N.  Y.  128,  28  N.  B.  23,  means 
something  more  than  a  voluntary  act,  and 
more  also  than  an  intentional  act  which  in 
'fact  is  wrongful.  It  Includes  the  idea  or  an 
act  Intentionally  done  with  a  wrongful  pur- 
pose or  a  design  to  injure  another,  or  one 
committed  out  of  mere  wantonness  or  law- 
lessness. Yeamans  v.  Nichols,  81  N.  Y.  Supp. 
500,  502. 

The  term  "willful,"  in  St  1899,  8  4409, 
directing  that  every  county  superintendent  of 
schools  shall,  before  the  1st  day  of  August, 
settle  his  accounts,  and  that  for  willful  fail- 
ure to  make  the  settlement  as  required  he 
shall  be  guilty  of  a  misdemeanor,  means  sim- 
ply the  voluntary  act  of  a  party,  as  distin- 
guished from  coercion;  or.  In  other  words, 
that  he  was  free  to  report  or  not  to  report 
Tracy  v.  Commonwealth  (Ky.)  76  S.  W.  184, 
185. 

Waatoa. 

"Willful"  is  the  wanton  doing  of  an  act 
without  reasonable  excuse.  Meyer  v.  Stand- 
ard Tel.  Co.  (Iowa)  92  N.  W.  720,  721. 
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McClaln'8  Code,  8  4671,  provld«B  that  for 
willful  trespass  in  injuring  trees  on  the  land 
of  another  the  perpetrator  shall  pay  treble 
damages  to  the  person  entitled  to  protect  or 
enjoy  the  property.  Held,  that  the  term 
"willful"  In  such  statute  does  not  mean  will- 
fully or  purposely,  but  rather  wantonly  or 
without  reason  or  excuse.  **It  is  a  mistake 
to  suppose  that  a  willful  act  which  author- 
izes the  recovery  of  treble  damages  means 
simply  'willingly  or  purposely.*  It  means 
rather  an  act  done  wantonly  and  without  any 
reasonable  excuse,  as  if  the  defendant  in  good 
faith  believed  that  the  road  was  within  the 
lines  of  the  fences,  and  the  trees  cut  were 
obstructions  to  travel,  he  should  be  allowed 
so  to  show,  in  order  to  show  that  his  act  in 
cutting  the  trees  was  not  wanton  or  mali- 
cious.** Werner  y.  Files,  69  N.  W.  18»  19,  91 
Iowa,  146. 

"Willful  Injury,"  within  the  meaning  of 
Oen.  St  i  1433,  providing  that  any  person 
willfully  Injuring  a  public  building,  etc,  is 
an  Injury  done  wantonly,  or  with  an  evil 
intent,  and  does  not  include  a  slight  Injury 
to  a  building  done  under  an  honest  though 
erroneous  belief  of  authority  in  the  perform- 
ance of  a  supposed  duty.  State  y.  Foote,  43 
Atl.  488,  490,  71  Ck)nn.  737. 

St.  1862,  c.  160,  which  provides  for  the 
punishment  of  any  one  who  willfully  or  ma- 
liciously injures  a  building,  '^s  not  sufficient- 
ly defined  as  the  willful  doing  of  the  act,  but 
it  must  be  done  either  out  of  a  spirit  of  wan- 
ton cruelty  or  wicked  revenge."  Common- 
wealth V.  Williams,  110  Mass.  401,  402. 

The  word  "willfully"  usually  means 
stubbornly,  and,  as  used  In  an  Indictment 
charging  that  defendant  "unlawfully,  will- 
fully, and  feloniously"  did  attempt  to  destroy 
the  reputation  of  B.  by  the  use  of  certain 
slanderous  language,  did  not  mean  more  than 
tha^  defendant  intentionally  used  such  lan- 
guage, and  it  did  not  necessarily  mean  that 
he  did  so  in  a  wanton  and  malicious  manner. 
State  V.  Harwell,  40  S.  B.  48,  129  N.  C.  550. 
See,  also,  City  of  Lexington  y.  Lewis'  Adm*x, 
73  Ky.  (10  Bush)  677,  680. 

The  word  "willfully"  in  a  statute  means 
something  more  than  a  voluntary  act,  and 
more  also  than  an  intentional  act  which  in 
fact  is  wrongful.  It  Includes  the  idea  of  an 
act  intentionally  done  with  a  wrongful  pur- 
pose or  with  a  design  to  Injure  another,  or 
one  committed  out  of  mere  wantonness  or 
lawlessness.  Hewitt  v.  Newburger,  36  N.  B. 
693,  594,  141  N.  Y.  538.  See,  also,  Parker  y. 
Parker,  71  N.  W.  421,  423,  102  Iowa,  600. 

In  State  v.  Abram,  10  Ala.  928,  where 
the  mutilation  by  a  slave  of  any  of  the  mem- 
bers of  a  white  person,  when  willfully  com- 
mitted, was  declared  by  the  statute  to  be 
mayhem,  it  was  held  that  a  mutilation  could 
not  be  regarded  as  willfully  done  unless  un- 
der  the  drcnmstanoes  it  could  be  considered 


as  having  been  wantonly  done,  when  it  would 
be  deemed  willful  within  the  meaning  of  the 
act  The  courts  say  that  It  was  not  intended 
by  the  term  "wlUfnl"  to  exclude  those  acts 
which  were  purely  accidental,  without  blame 
of  any  kind.    State  y.  Preston*  84  Wis.  6761, 


Witlftoi&t  jvst  eause  or  eacevse. 

The  word  "willfully^  sometimes 
little  more  than  plain  '^intentionally"  or  "de- 
signedly." Yet  It  is  more  frequently  under- 
stood to  extend  a  little  further,  and  apEKroxl- 
mate  the  Idea  of  the  milder  kind  of  legal 
malice;  that  is,  as  signifjring  an  evU  Intoit 
without  justifiable  excuse.  United  States  ▼. 
Meagher  (U.  8.)  87  Fed.  876,  881. 

The  word  **wlllfur  has  perhaps  no  y^y 
well-established  meaning,  and  Is  to  be  conr 
strued  in  different  statutes  In  somewhat  dif- 
ferent senses,  depending  on  the  connection  In 
which  It  is  used.  In  the  statute  providing 
that  If  any  mortgagor  of  personal  property, 
while  the  mortgage  is  unsatisfied,  willfully 
destroys,  sells,  or  disposes  of  the  property 
without  the  written  consent  of  the  mortgage 
holder,  he  shall  be  guilty  of  larceny,  it  Im- 
plies a  determination  to  do  the  prohibited 
act  with  a  bad  Intent  and  without  justifiable 
excuse.  Kletzing  v.  Armstrong,  98  N.  W. 
500,  501,  119  Iowa,  506. 

The  word  ••wlllfur  in  Rev.  St  S  251«, 

imposing  a  punishment  for  the  commission  of 
a  willful  trespass  on  lands,  means  that  the 
acts  prohibited  must  have  been  done  with 
an  evil  intent  and  without  justifiable  ex- 
cuse Tufts  V.  State,  41  Fla.  663,  666,  27 
South.  218,  219. 

^'Willfully,"  as  used  In  Oode,  f  970,  pro- 
viding that  a  husband  who  ^VUlfuUy"  aban- 
dons his  wife  without  providing  adequate 
support  for  her  and  their  children  Is  guilty 
of  a  misdemeanor,  means  more  tlian  an  in- 
tention not  to  live  with  the  wife.  It  means 
without  a  cause  to  justify  him  In  refusing 
to  live  with  her,  and  a  husband  who  has 
abandoned  his  wife  is  not  liable  to  prosecu- 
tion under  such  statute  where  the  wife  has 
been  guilty  of  adultery.  State  ▼.  Hopkins^ 
40  S.  B.  973,  974,  130  N.  a  647. 

A  "willful**  act,  as  used  In  criminal  law, 
means  an  act  without  legal  justiflcatlon, 
without  justifiable  excuse.  Potter  y.  Unit- 
ed States,  15  Sup.  Ct  144,  147,  166  U.  a  438, 
39  L.  Ed.  214;  Felton  y.  United  States,  96  U. 
S.  699,  702,  24  L.  Ed!  875;  Mills  y.  Gl^mon, 
6  Pac.  116,  118,  2  Idaho  OBbisb.)  106;  Fergu- 
son V.  State,  36  S.  W.  869,  870,  86  Tex.  Gr. 
R.  60;  Bowers  y.  State,  7  S.  W.  247,  24  Ttex. 
App.  642,  6  Am.  St  Rep.  901;  High  y.  State, 
10  S.  W.  238,  241,  26  Tex.  App.  545,  8  Am.  St 
Bep.  488. 

Withoiit  reasonalile  belief. 

To  do  an  act  forbidden  by  law,  without 
reasonable  beUef  that  It  Is  lawful,  Is  to  do 
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the  act  '*wlllfully."  State  t.  NleholUi.  28 
South.  880,  986,  50  La.  Ann.  609;  Owens  y. 
State,  19  Tex.  App.  242,  249;  Galveston,  H. 
&  &  A.  By.  CJo.  V.  Bowman  (Tex.)  25  S.  W. 
140,  141.  See,  also.  Trice  v.  State,  17  Tex. 
App.  43,  46;  Yoaknm  t.  State,  17  S.  W.  254, 
255,  21  Tex,  App.  2G0;  State  ▼.  Alcom,  14  8. 
W.  663,  664,  78  Tex.  387;  Holmes  v.  State, 
45  S.  W.  487,  48§,  39  Tex.  Or.  B.  231,  73  Am. 
St  Bep.  921;  Shubert  y.  State,  16  Tex.  App. 
645,  646;  Thomas  y.  State^  14  Tex.  App.  200, 
205;  Lane  y.  State,  16  Tex.  App.  172,  179; 
Bose  y.  State,  19  Tex.  App.  470,  471;  Finney 
y.  State,  15  S.  W.  175,  29  Tex.  App.  184; 
Sayage  y.  Tullar  (Vt)  Brayton,  223;  State 
y.  Clark,  29  N.  J.  Law  (5  Dutch.)  96,  98; 
State  V.  Preston,  84  Wis.  675,  682;  King  y. 
State,  30  S.  B.  30,  81, 103  Qa.  263;  ODrnelison 
y.  State,  49  a  W.  384,  40  Tex.  Cp.  B.  159. 

The  tenn  •'willfully,"  as  used  in  Pen. 
Code,  art  405,  not  only  covers  cases  in  which 
evU  intent  prompts  the  acts,  but  also  those 
In  which  the  obstruction  to  a  highway  Is 
made  without  reasonable  ground  to  believe 
it  lawful.  Sanders  y.  State  (Tex.)  26  8.  W. 
62. 


WUXFUIi  AOT« 

See  •^Dlful— WUlfully.** 

-WILLFVIs   AHD    ICAIJOIOUS   DE8BB- 
TIOH. 

The  '^willful  or  malicious  desertion** 
which  authorizes  a  divorce  a  vinculo,  under 
Code,  {  2448,  subsea  4,  means  a  desertion 
not  only  without  any  reasonable  cause,  but 
for  cause  of  malice,  and  the  malice  contem- 
plated by  the  statute  is  not  malice  in  law, 
but  malice  in  fact  There  must  be  enmity  of 
heart,  or  unprovoked  malignity,  toward  the 
person  deserted.  If  the  party  goes  away  and 
remains  even  without  good  and  sufDcient 
cause,  but  not  of  malice,  the  divorce  a 
vinculo  cannot  be  obtained.  Majors  v.  Ma- 
jors, 1  Tenn.  Ch.  264,  265  (citing  Stewart  v. 
Stewart,  82  Tenn.  [2  Swan]  591;  Butledge 
y.  ButJedge,  37  Tenn.  [5  Sneed]  554). 

'  "Willful  and  malicious  desertion,"  with- 
in  the  meaning  of  the  phrase  as  used  in  the 
statute  making  it  a  ground  for  divorce,  means 
a  departure  without  adequate  cause.  But  it 
is  held  that  where  a  wife,  on  being  struck 
by  her  husband,  leaves  the  house,  but  with- 
out any  intention  of  giving  up  her  home,  and 
on  going  back  a  day  or  two  after  finds  the 
locks  changed,  so  that  she  can  enter  only  by 
breaking  a  window,  for  doing  which  her 
husband  prosecutes  her,  after  which  she  does 
sot  return,  her  absence  thereafter  is  not 
a  willful  and  malicious  desertion,  entitling 
him  to  divorce,  his  conduct  indicating  an  Iup 
tention  to  prevent  her  return.  Hardie  y. 
Hardle,  29  Aa  886,  887,  162  Pa.  227,  26  L. 
&   A.   697. 


A  Pennsylvania  statute  authorizes  a  di- 
vorce, for  '^villfu]  and  malicious  desertion." 
A  husband  lived  apart  from  his  wife,  a  few 
squares  away.  There  was  evidence  that 
she  did  not  want  his  company,  had  not  spo- 
ken to  him  for  two  or  three  years  before  they 
separated,  and  had  rented  his  room  in  the 
house  to  a  boarder.  Held,  that  such  facts 
do  not  show  "willful  and  malicious  deser- 
tion," within  the  meaning  of  the  statute,  so 
as  to  entitle  the  wife  to  a  divorce.  Graham 
y.  Graham,  25  Atl.  766^  153  Pa.  460. 

"Willful  and  malicious  desertion"  means 
simply  intentional  desertion.  Actual  malice 
need  not  be  proved,  but,  if  it  be  proved  that 
the  husband  willfully  absented  himself  from 
his  wife,  such  absence  is  in  legal  acceiftation 
"malicious,"  within  the  statute,  sufficient  to 
support  a  decree  for  divorce  thereunder.  Ap- 
peal of  McClurg,  66  Pa.  (16  P.  F.  Smith)  866. 

"Willful  and  malicious  des^tion"  without 
reasonable  cause  for  the  space  of  two  years, 
as  a  ground  for  divorce,  means  a  desertion 
with  no  reasonable  cause  to  leave  or  remain 
away,  which  is  actuated  by  malice  against 
the  party  who  is  thus  deserted.  Butledge  v. 
Butledge,  37  Tenn.  (5  Sneed)  664,  666. 

WUXFUIi  DE8EBTZ0K, 

ZvOUi  araiy* 

"Willful  desertion  from  the  army*'  is  an 
abandonment  of  the  service  permanently  or 
for  some  indefinite  time,  unaccompanied  by 
an  Intention  to  return.  Mere  absence  with- 
out leave  does  not  constitute  the  offense  of 
desertion,  though  It  is  a  violation  of  duty 
and  punishable  as  such.  Inhabitants  of 
Hanson  v.  Inhabitants  of  Sdtuate,  116  Mass. 
336,  342. 

Of  spouse. 

"Willful  desertion,"  In  divorce  laws.  Is 
a  voluntary  separation  of  one  of  the  mar- 
ried parties  from  the  other,  or  the  voluntary 
refusal  to  renew  a  suspended  cohabitation 
without  justification  either  in  the  consent  or 
the  wrongful  conduct  of  the  other.  Sisemore 
y.  Sisemore,  21  Pac.  820,  821,  17  Or.  642 
(citing  1  Bish.  Mar.  &  Div.  f  776). 

To  constitute  willful  desertion  within 
the  meaning  of  the  statute  of  Minnesota  pro- 
viding that  a  divorce  may  be  had  for  "will- 
ful desertion  of  one  party  by  the  other  for 
the  term  of  one  year  next  preceding  the  fil- 
ing of  the  complaint,"  the  going  away  and 
refusal  to  return  by  the  accused  party  must 
be  without  Justifiable  cause  therefor.  Stock- 
ing v.  Stocking,  79  N.  W.  172,  173,  76  Minn. 
292. 

"Willful  desertion,"  as  used  in  the  stat- 
ifte  authorizing  a  divorce  for  willful  deser^ 
tion,  means  intentional  and  wrongful  cessa- 
tion of  matrimonial  cohabitation.  Benkert 
y.  Benkert,  82  C^l.  467,  471. 
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The  separation  of  a  wife  from  her  hns- 
band  and  living  apart  from  bim  with  his  con- 
sent is  not  a  "willful  desertion**  within  the 
meaning  of  the  statute  constituting  willful 
desertion  as  a  cause  for  divorce.  Reed  y. 
Reed,  37  S.  W.  230,  231,  02  Ark.  611. 

Willful  desertion  is  the  voluntary  sepa- 
ration of  one  of  the  married  parties  by  the 
other,  with  intent  to  desert  Civ;  Code  Cal. 
1903,  S  95;  Civ.  Code  Idaho  1901,  f  2024; 
Civ.  Code  Mont  1895,  I  135. 

WHiIiFOL  EXPOSUBB  TO   DANGER. 

A  provision  in  a  policy  of  insurance,  that 
the  company  should  not  be  liable  for  any  in- 
jury happening  to  the  assured  by  reason  of 
his  ''willfully  and  wantonly  exposing  himself 
to  any  unnecessary  danger  or  peril,'*  necessa- 
rily implied  that  any  degree  of  negligence 
falling  short  of  willful  and  wanton  exposure 
to  an  unnecessary  danger  would  not  prevent 
a  recovery.  The  provision  would  be  unmean- 
ing if  the  observance  of  due  care  and  skill  on 
the  part  of  the  assured  constituted  an  ele- 
ment to  his  right  of  action,  as  it  does  in  ac- 
tions for  injuries  occasioned  by  the  negli- 
gence of  the  defendant.  Schneider  v.  Provi- 
dent Life  Ins.  Co.,  24  Wis.  28,  32,  1  Am.  Rep. 
157. 

WHiLFUIi  HOIiDIH G  OVEB. 

Rev.  St  Mo.  I  5102,  providing  that  an  ac- 
tion for  unlawful  detainer  may  be  brought 
against  the  tenant  for  "willfully  holding 
over,**  means  any  holding  over  by  the  tenant 
without  right  The  fact  that  he  holds  over 
in  good  faith  is  no  defense  to  the  action. 
Lehnen  v.  Dickson,  13  Sup.  Ct  481,  485,  148 
U.  S.  71,  37  L.  Ed.  373. 

WnXFVL  lONORAN CE. 

"Willful  ignorance  is  equivalent  in  law 
to  actual  knowledge.  A  man  who  abstains 
from  inquiry  when  inquiry  ought  to  be  made 
cannot  be  heard  to  say  so  and  to  rely  on  his 
ignorance.*'  Mackey  v.  Fullerton,  4  Pac 
1198.  1200,  7  Colo.  556. 

The  "willful  ignorance'*  which  will  pre- 
vent one  from  being  relieved  from  the  con- 
sequences of  his  failure  to  do  some  act  which 
he  was  entitled  to  do  is  said,  in  1  Piatt, 
Leases,  759,  to  exist  where  a  person  neglects 
the  means  of  information  which  ordinary 
prudence  would  suggest,  and  it  is  clear  that 
ignorance  of  a  man's  own  rights,  conferred 
by  an  instrument  actually  in  his  possession 
or  power,  where  the  other  party  is  conse- 
quently innocent  of  concealment,  or  of  any 
conduct  contributing  to  keep  him  ignorant 
of  its  contents,  cannot  excuse  the  perform- 
ance of  any  conditions  imposed  on  the  per- 
son claiming  under  the  instrument  Thle- 
baud  V.  First  Nat  Bank  of  Yevay»  42  Ind. 
212,  222. 


WXLLFUIi  niJURT. 

See  "Willful— ITOlfully.'* 

WnXFUIi  iHJUHT  TO  PBOPERTT. 

Where  a  woman  abstracted  certain  rail- 
way shares,  with  coupons  attached,  belong- 
ing to  plaintiff,  and  converted  the  same  into 
money  and  absconded  with  the  same,  there 
was  a  "willful  injury  to  property"  within 
Code,  i  179,  subd.  5,  declaring  that  no  female 
shall  be  arrested  in  any  action  except  for  a 
willful  injury  to  person,  character,  or  prop- 
erty. Northern  Ry.  of  France  v.  Carpentier 
(N.  Y.)  13  How.  Piac  222,  223.  And  this 
provision  also  includes  a  person  aiding  others 
in  taking  from  another  certificates  of  stock 
and  disposing  of  the  same,  and  converting 
them  into  money  which  they  retained  to 
their  own  use.  Northern  Ry.  of  France  v. 
Carpentier  (N.  Y.)  8  Abb.  Prac  259,  26L 

wnxFiJii    xnxnf  G  —  wHiLfuixt 

See  "Willful— WUlfolly." 

WnXFUI.  MALFEASAHOS. 

"Willful  malfeasance,"  as  applied  to  a 
trustee,  means  a  conscious,  deliberate  breach 
of  trust  Van  Siclen  r.  Bartol  (U.  S.)  95  Fed 
793,  798. 

WnXFUI.  MISAPPUOATIOK^WIIX- 
FUIXT  MUAPPLT. 

"Willful  misapplication,"  as  used  In  Rev. 
St  $  5209  [U.  S.  Comp.  St  1901,  p.  3497], 
which  makes  "willful  misapplication**  of  the 
money  and  funds  of  a  national  banking  as- 
sociation an  offense  and  punishes  the  same, 
means  a  misapplication  of  the  money,  funds, 
etc.,  of  the  association  for  the  use,  benefit 
or  gain  of  the  party  charged,  or  some  com- 
pany or  person  other  than  the  association 
whose  funds  are  so  misapplied.  United 
States  V.  Brltton,  2  Sup.  Ct  512,  522,  107  U. 
S.  655.  27  L.  Ed.  520. 

The  term  "willfully,"  in  Rev.  St  f  5209 
[U.  S.  Comp.  St  1901,  p.  3497],  making  the 
willful  misapplication  of  the  funds  of  a  na- 
tional bank  by  its  president  director,  ofllcers, 
etc.,  a  crime,  means  designedly,  and  the 
statute  applies  where  one  of  the  persons 
mentioned  in  the  section  designedly  and 
knowingly  misapplies  the  property  of  the 
bank.  United  States  v.  Lee  (U.  S.)  12  Fed. 
816,  818. 

The  words  "willfully  misapplied"  are  in- 
sufficient to  describe  the  act  complained  of 
in  an  indictment  under  Rev.  St  8  5209  [U.  S. 
Comp.  St  1901,  p.  3497],  making  it  criminal 
to  misapply  the  money,  funds,  and  credits  of 
a  national  bank;  but  the  acts  showing  the 
misapplication  must  be  alleged,  as  the  words 
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**willfiil]7  misapplied*'  In  the  act  haye  no 
settled  technical  meaning.  Batchelor  v.  Unit- 
ed States,  15  Sup.  Ct  446,  447,  156  U.  8.  426, 
39  L.  Ed.  47& 

Embenle  distliMSvlsli^d. 

As  used  In  Rev.  St  S  5209  [U.  8.  Ck>mp. 
St  1901,  p.  3497],  punishing  the  president, 
cashier,  or  agent  of  any  national  bank  who 
shall  embezzle  or  willfully  misapply  any  of 
its  funds,  the  words  "embezzle"  and  "will- 
fully misapply*'  are  not  synonymous.  In  or^ 
der  to  misapply  the  funds  of  a  bank,  it  is 
not  necessary  that  the  officer  charged  should 
be  in  actual  possession  of  them  by  yirtue.of  a 
trust  committed  to  him.  He  may  abstract 
them  from  the  other  funds  of  the  bank  un- 
lawfully, and  afterward  criminally  misapply 
them,  or  by  Tirtue  of  his  official  relation  to 
the  bank  he  may  have  such  control,  direc- 
tion, and  power  of  management  as  to  direct 
an  application  of  the  funds  in  such  a  man- 
ner and  under  such  circumstances  as  to  con- 
stitute the  offense  of  willful  misapplication. 
United  States  v.  Northway,  7  Sup.  Ot  680, 
583,  120  U.  S.  827,  80  L.  Ed.  664. 


WnXFUIi  MISOOIIBUOT. 

No  degree  of  mere  carelessneM  or  Inad- 
yertence  constitutes  gross  negligence  or  will- 
ful misconduct  Decker  r.  McSorley,  98  N. 
W.  808,  800,  116  Wis.  648. 


WililiFnii  ITBGLEOT. 

Willful  omission  distinguished,  see  "Will- 
ful Omission." 

"Willful  neglect"  means  the  intentional 
disregard  of  a  plain  or  manifest  duty,  in  the 
performance  of  which  the  public  or  the  per- 
son injured  has  an  interest  Louisyllle  &  N. 
R.  Co.  y.  Chlsm,  20  Ky.  Law  Rep.  584,  587,  47 
S.  W.  251. 

"Willful  neglect"  means  an  intentional 
failure  to  perform  a  known  or  manifest  duty 
In  which  the  public  has  an  interest,  or  which 
is  important  to  the  person  injured,  either  in 
preyenting  or  ayoiding  the  injury  to  him. 
Union  Warehouse  Co.  y.  Prewitt's  Adm'r,  21 
Ky.  Law  Rep.  67,  70,  50  S.  W.  964. 

"Willful  neglect"  is  where  the  conduct 
of  the  party  in  fault  was  such  as  to  eyldence 
reckless  indifference  to  the  safety  of  the  pub- 
lic, or  an  intentional  failure  to  perform  a 
plain  and  manifest  duty  in  the  performance 
of  which  the  public  and  the  party  injured 
had  an  interest  Bskridge*s  Ez'rs  y.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.,  89  Ky.  367,  374, 
12  S.  W.  580,  582  (citing  Claxton's  Adm'r  y. 
Lexington  &  B.  &  R.  Co.,  76  Ky.  [18  Bush] 
636,  637). 

The  term  "willful  neglect"  as  used  in 
the  statute  authorizing  the  recovery  of  puni- 
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tlye  damages  for  a  loss  of  life  by  the  willfut 
neglect  of  any  person,  means  willful  negli- 
gence. It  signifies  a  reckless  indifference 
to  or  Intentional  disregard  of  the  safety  of 
others.  It  is  sui  generis.  The  word  "will- 
ful" was  not  used  as  synonymous  with  the 
word  "gross."  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  y.  Prlyitt's  Adm'r,  92  Ky.  223,  226,  17  S. 
W.  484^485. 

"Willful  neglect"  Jeopardizing  life,  is, 
when  it  Is  the  occasion  of  death,  often  a 
crime,  and  always  may  be  treated  as  quasi 
criminal.  "Willful  neglect"  and  "wanton 
neglect*'  are  nearly  synonymous,  each  imply- 
ing either  actual  malice  or  recklessness,  and 
is  within  the  contemplation  of  Act  March  10, 
1854,  8  3,  providing  that  if  the  life  of  a  per- 
son is  lost  by  willful  neglect  punitive  dam- 
ages may  be  recovered,  and  section  1,  author- 
izing compensatory  damages  only  when  death 
has  resulted  from  simple  neglect  Board  of 
Internal  Improvement  of  Shelby  County  v. 
Scearce,  63  Ky.  (2  Duv.)  576,  577. 

"Willfully  neglected  and  refused,"  in 
reference  to  the  directors  of  a  school  district 
having  willfully  neglected  and  refused  to 
perform  their  duty,  is  not  eQulvalent  to  "neg- 
lected or  refused  without  valid  cause.**  If  a 
duty  be  enjoined  on  an  officer,  his  refusal  to 
perform  it  is  willful.  He  had  no  discretion 
as  to  its  performance;  but  if  he  be  command- 
ed to  do  a  certain  act;  nnless  he  have  a  valid 
excuse  for  not  doing  it  and  he  then  refuses 
for  cause,  the  question  is  at  once  raised  be- 
tween him  and  his  superior  whether  the 
cause  is  sufficient  to  excuse  him  in  his  diso- 
bedience. It  brings  the  Judgment  and  dis- 
cretion of  the  subordinate  at  once  under  the 
supervision  of  his  superior.  In  re  Walker,  86 
AtL  148, 150,  179  Pa.  24. 

"Willful  neglect,"  within  the  meaning  of 
Oen.  St  c.  57,  S  8,  making  persons  or  corpo- 
rations liable  in  an  action  by  the  widow  or 
personal  representative  for  punitive  damages 
for  loss  of  life  through  their  willful  neg- 
lect, is  intentional  neglect  or  recklessness 
evldenoing  an  intent  to  injure.  Louisville  & 
N.  R.  Co.  y.  Conirs  Adm'r  <Ky.)  27  S.  W. 
865,866. 

Willful  neglect  is  the  neglect  of  the  hus- 
band to  provide  for  the  wife  the  common 
necessaries  of  life,  he  having  the  ability  to  do 
so,  or  it  is  the  failure  to  do  so  by  reason  of 
idleness,  profligacy,  or  dissipation.  Civ. 
Code  Mont  1895,  i  143;  Rev.  Codes  N.  D. 
1899,  $  2741;  Civ.  Code  S.  D.  1903,  §  71;  Civ 
Code  Cal.  1903,  I  105;  Civ.  Code  Idaho  1901,. 
S2025. 

WnXFUL  HEOLIOEKOfi. 

Law  writers  have  classified  'Negligence'* 
by  such  distinguishing  names  as  "slight" 
"ordinary,"  and  "gross" ;  to  these  the  courts 
have  added  the  term  "willful."    Since  "negli- 
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fence"  meami  Inadyertence  or  carelessness — 
words  implying  an  absence  of  thought,  care^ 
or  intention — It  has  been  said  that  the  term 
••willful  negligence"  is  a  misnomer.  Nerar- 
theless  the  term  has  come  to  have  a  well- 
settled  signification  in  the  law.  Victor  Coal 
Go.  y.  Muir,  38  Pac  878,  385,  20  Cola  820,  26 
L.  R.  A.  435,  46  Am.  St  Rep.  290. 

"Willful  negligence"  is  said  to  be  an  In- 
apt term,  and  means  a  failure  to  perform  a 
manifest  duty,  in  reckless  disregard  of  the 
consequences  as  affecting  the  life  or  property 
of  another.  McDonald  y.  International  &  G. 
N.  R.  Co.  (Tex.)  21  S.  W.  774,  777;  Palmer 
y.  Chicago,  St  L.  &  P.  R.  Co.,  14  N.  B.  70, 
73,  112  Ind.  250;  Victor  Coal  Co.  y.  Muir,  88 
Pac.  378,  385,  20  Colo.  820,  26  U  R.  A.  435»  46 
Am.  St  Rep.  299. 

By  "willful  negligence'*  is  meant  not 
strictly  negligence  at  all,  to  speak  exactly, 
since  negligence  implies  inadvertence,  and 
wheneyer  there  is  an  exercise  of  the  will  in 
a  particular  direction  there  is  an  end  of  Inad- 
yertence, but  rather  an  intentional  failure  to 
perform  a  manifest  duty  which  is  Important 
to  the  person  injured  In  preventing  the  in- 
jury, in  reckless  disregard  of  the  consequen- 
ces as  affecting  the  life  or  property  of  an- 
other. Such  conduct  is  not  negligent  in  any 
proper  sense,  and  the  term  "willful  negli- 
gence/' if  these  words  are  interpreted  with 
scientific  accuracy,  is  a  misnomer.  Holwer- 
lon  y.  St  Louis  &  S.  Ry.  Co.,  67  8.  W.  770, 
777, 157  Mo.  216,  50  U  R.  A.  850. 

Some  law  writers,  some  judges,  and 
some  courts  habitually  use  the  terms  "willful 
negligence,"  "intentional  negligence,"  and 
••malicious  negligence,"  but  most  of  them 
very  properly  repudiate  such  expressions  as 
contradictory  and  absurd.  Lockwood  y. 
Belle  City  St  Ry.  Co.,  65  N.  W.  866^  870,  02 
Wis.  07. 

Am  cross  nesUsenoe. 

Willful  negligence  is  a  higher  degree  of 
negligence  than  gross.  Kentucky  Cent  B. 
Co.  y.  Carr  (Ky.)  43  S.  W.  193,  194. 

The  words  •'willfnr  and  "gross,"  as  ap- 
plied to  negligence,  are  not  synonymous.  As 
used  in  St  S  6,  providing  that  punitive  dam- 
ages may  be  recovered  when  an  act  causing 
the  death  of  a  party  Is  willful  or  the  negli- 
S^ence  gross,  the  word  "willful"  is  descriptiye 
of  the  act  while  the  word  "gross"  is  de- 
scriptive of  a  degree  of  negligence.  Clarke's 
Adm'x  y.  Louisville  &  N.  B.  Co.,  89  S.  W. 
840,  841,  101  Ky.  34. 

As  wanton  or  veokloss  oondueti 

Conduct  which  is  wanton  and  reckless  In 
its  injurious  consequences  is  described  by 
the  term  ••willful  negligence."  Florida  South- 
em  Ry.  y.  Hirst  H  South.  506,  513,  30  Fla. 
1,  16  U  B.  A.  631,  32  Am.  St  Rep.  17. 


''Willfal  negligence,"  as  contemplated  by 
a  statute  providing  that  damages  may  be  re- 
covered for  the  death  of  a  person  caused  by 
the  willful  neglect  of  another,  is  such  conduct 
as  evidences  reckless  indifference  to  the  safe- 
ty of  the  public,  and  an  intentional  failure  to 
perform  a  plain  and  manifest  duty  In  th* 
performance  of  which  the  public  has  an  in- 
terest City  of  Lexington  v.  Lewis'  Adm% 
73  Ky.  (10  Bush)  677,  680  (citing  Jacobs^ 
Adm'r  y.  LouisviUe  A  N.  B.  Co.,  73  Ky.  £10 
Bush]  263). 

To  constitute  •'willful  and  wanton  negUr 
gence,"  it  is  not  always  necessary  to  prove 
that  the  defendant's  servants  are  actuated 
I  by  ill  will  towards  the  plaintiff.  Thompson, 
in  his  Commentaries  on  the  Law  of  Negli- 
gence, defines  ••willful  negligence"  to  be  a 
willful  determination  not  to  perform  a 
known  duty.  The  true  conception  of  wlllfol 
negligence  involves  a  deliberate  purpose  not 
to  discharge  some  duty  necessary  to  the 
safety  of  the  person  or  property  of  another, 
which  duty  the  person  owing  it  has  assumed, 
or  which  is  imposed  upon  the  person  by  op- 
eration of  law.  Illinois  Cent  B.  Co.  y.  L^- 
ner,  67  N.  B.  898»  400,  202  Ili  624,  05  Am. 
St  Rep.  266. 

Willful  and  wanton  neglig^ice  means 
something  more  than  simply  negligence  or 
even  gross  negligence,  though  it  does  not 
include  the  element  of  malice  or  the  actual 
intent  to  injure  another.  When  a  person 
discovers  another  in  a  position  of  peril,  al- 
though the  latter  is  a  trespasser  and  negli- 
gently placed  himself  in  such  position,  and 
the  former,  after  so  discovering  him,  can 
by  the  exercise  of  ordinary  care  avoid  In- 
juring him,  but  omits  to  do  so,  he  evinces 
such  reckless  disregard  of  the  safety  of  oth- 
ers as  to  constitute  In  law  willful  and  wan- 
ton negligence.  Sloniker  y.  Great  Northern 
By.  Co.,  79  N.  W.  168,  76  Minn.  806. 

WILLFUXi  OBSTBUOTIOir. 

The  word  ••willful,"  as  used  In  a  etatnte 
punishing  the  willful  obstruction  of  a  street, 
means  that  if  any  person  shall  place  any  ob- 
struction upon  or  in  any  public  road,  of  a 
permanent  character,  knowing  or  having 
good  reason  to  know  that  the  same  was  a 
public  road,  such  act  would  in  law  be  deem- 
ed to  have  been  willfully  doneu  Loyd  y. 
State,  19  Tex.  App.  321,  822. 

Bey.  St  c.  19,  f  101,  providing  a  penalty 
for  willfully  obstructing  a  highway,  cannot 
be  construed  so  as  to  embrace  an  obstruction 
directed  In  the  most  perfect  good  faith  by 
the  landowner,  believing  that  no  highway 
existed  at  the  place,  and  acting  nnder  the 
advice  and  direction  of  the  proper  public 
officer  charged  by  law  with  the  general  su- 
pervision and  control  of  all  the  roads  and 
highways  In  the  town.  Such  an  obstruction 
cannot  be  regarded  ma  willful,  even  under 
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Um  mildest  constractlon  which  can  here  he 
put  upon  that  term.  State  r.  Preston,  34 
Wis.  675,  682. 

••Willfully,**  as  used  In  Rev.  fit  1858,  c. 
19,  %  101,  requiring  that  anj  person  who  shall 
willfnlly  obstruct  a  highway  shall  be  liable 
to  an  action  for  a  penalty  imposed  thereby. 
Is  used  in  the  sense  of  obstinately,  stubborn- 
ly, and  with  knowledge  of  want  of  right  so 
to  do,  and  hence  excepts  from  Its  operation 
the  deposit  of  materials  In  a  highway  by  a 
landowner  in  good  faith  and  for  a  Justifiable 
purpose.  State  y.  Smith*  8  N.  W.  870»  62 
Wis.  134. 

The  word  ••willfully,**  as  used  to  CJode,  | 
3979,  fixing  the  punishment  for  willfully  ot>- 
structing  any  highway,  means  Intentional, 
and  therefore  an  admission  that  defendant 
placed  the  obstruction  across  the  road  is  an 
admission  of  a  willful  obstruction.  State  ▼• 
Teeters,  66  N.  W.  764,  756,  97  Iowa,  45& 

wnxFUL  OMissioir. 

The  phrase  •'willful  omission  to  perform 
such  duty,"  in  Pen.  Code,  S  154,  declaring 
that  where  any  duty  Is  or  shall  be  enjoined 
by  law  upon  any  public  officer,  or  upon  any 
person  holding  a  public  trust  or  employment, 
every  willful  omission  to  perform  such  duty 
is  punishable  as  a  misdemeanor,  is  synony- 
mous with  the  phrase  ••willfully  neglects  to 
perform  the  duty,*'  In  Pen.  Code,  $  117,  de- 
claring that  a  public  officer  or  person  hold- 
ing a  public  trust  or  employment  upon  whom 
any  duty  Is  enjoined  by  law,  who  willfully 
neglects  to  perform  the  duty,  is  guilty  of  a 
misdemeanor.  People  t.  Herlihy,  72  N.  X. 
Supp.  889,  892,  85  Misc.  Rep.  711. 

WUXFUL  TBIUBPA88. 

See  ••Willful— Willfully.* 

WXIXFULX.T  AHD  OF  ICAUOB  AFOBE- 
THOUOHT. 

^  ••Willfully  and  of  maUce  aforethought" 
was  flirst  used  to  the  statute  23  Hen.  VIII,  c. 
1,  f  3,  which  took  away  the  benefit  of  clergy 
In  all  cases  where  a  homicide  was  committed 
"willfully  and  of  malice  aforethought"  Pri- 
or to  that  time  manslaughter  was  the  only 
form  of  homicide  known,  and  all  convicted 
of  the  crime  were  allowed  the  benefit  of 
clergy.  The  statute  created  the  dlsttoctlon 
between  murder  and  manslaught^.  State  v. 
Lowe,  5  S.  W.  889,  896,  93  Mo.  647. 

The  term  ••willfully  and  with  malice 
aforethought,**  as  applied  to  murder,  has  a 
meantog  that  is  peculiar  to  the  law,  and  to 
finding  their  existence  it  Is  not  necessary 
that  the  proof  should  show  that  a  motive  for 
the  act  done  existed.  The  law  recognizes 
that  the  cause  of  the  kllltog  is  sometimes  so 
hidden  to  the  mtod  and  the  breast  of  the 


party  who  kills  that  It  cannot  be  fathomed, 
and,  as  It  does  not  require  impossibilities,  It 
does  not  require  the  Jury  to  find  it.  There  is 
no  motive  that  can  be  weighed  on  the  one 
side  of  the  scale,  with  the  crime  of  wicked 
and  deliberate  murder  upon  the  other  side 
of  It,  and  be  pronounced  by  honest  men  ai 
equal  to  weight  to  the  crime  committed. 
Pototer  V.  United  States,  14  Sup.  Ot  410,  416, 
151  U.  S.  896,  88  U  Ed.  208. 

WnXFUIXT  BLA8PHEMB. 

St  1782,  c.  8,  provldtog  that  punishment 
shall  be  tofllcted  upon  any  one  who  shall 
•^rillfully**  blaspheme  the  holy  name  of  God, 
means  not  merely  voluntarily,  but  with  a 
bad  purpose,  and  should  be  construed  to  im- 
port an  totended  design  to  calumniate  and 
disparage  the  Supreme  Being,  and  to  destroy 
the  veneration  due  him.  Commonwealth  ▼. 
Kneeland,  87  Mass.  (20  Pick.)  206,  220. 

WUXFUZiNESS. 

willfulness  arises  from  the  spontaneous 
action  of  the  will  and  cannot  exist  without 
purpose  or  design.  Huff  v.  Chicago,  I.  &  L. 
Ry.  Co.,  56  N.  B.  932,  934,  24  Ind.  App.  492, 
79  Am.  St  Rep.  274  (citing  Dull  v.  Cleve- 
land, C,  C.  &  St  L.  Ry.  Co.,  21  Ind.  App. 
571,  52  N.  B.  1013). 

To  establish  a  charge  of  willfulness,  an 
actual  Intent  to  do  the  particular  injury  need 
not  be  shown;  but  if  there  is  an  utter  dis- 
regard of  consequences,  this  may  be  sufficient 
to  supply  the  place  of  a  spedflc  intent  and 
constitute  willfulness.  Cincinnati,  I.,  St  L. 
&  0.  R.  Oo.  V.  Cooper,  120  Ind.  4C9,  474.  22 
N.  B.  340,  6  L.  R.  A.  241,  16  Am.  St  Rep.  334. 

Willfulness  which  will  Justify  a  recov- 
ery notwithstanding  contributory  negligence 
may  exist  in  a  legal  sense  without  a  formal 
and  direct  totention  to  tojure,  or,  to  other 
words,  there  may  be  a  constructive  or  im- 
plied totent  without  an  express  one.  Bran- 
nen  v.  Kokomo,  G.  &  J.  Gravel  Road  Co.,  115 
Ind.  115,  120,  17  N.  B.  202,  7  Am.  St  Rep. 
41L 

An  Injury  may  be  willful  if  there  is  such 
a  reckless  disregard  of  human  life  as  to 
Justify  an  Inference  that  there  was  a  con- 
structive totent  to  tofiict  the  tojury.  Indi- 
ana, B.  &  W.  Ry.  Co.  V.  Wheeler,  115  Ind. 
253,  255,  17  N.  B.  563. 

By  ••willfulness,'*  when  used  with  respect 
to  the  crime  of  murder,  is  meant  that  the 
act  was  of  purpose,  with  the  Intent  that  by 
the  given  act  the  life  of  the  party  should  be 
taken.  People  v.  Cox,  18  Pac.  332,  334,  76 
Cal.  281;  State  v.  Shuft  (Idaho)  72  Pac.  664^ 
668. 

Where  one  person  negligently  comes  into 
a  situation  of  peril,  before  another  can  be 
held  liable  for  an  Injury  to  him  It  must  ap- 
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pear  that  the  latter  had  knowledge  of  his 
situation  In  time  to  have  prevented  the  In- 
jury, or  It  must  appear  that  the  Injurious  act 
or  omission  was  by  design,  and  was  such, 
considering  the  time  and  place,  as  that  its 
natural  and  probable  consequence  would  be 
to  produce  serious  hurt  to  some  one.  To  con- 
stitute a  willful  injury,  it  must  have  been 
intentional,  or  must  have  been  done  under 
such  circumstances  as  evidenced  a  reckless 
disregard  for  the  safety  of  others  and  a  will- 
ingness to  inflict  the  injury  complahied  of. 
It  involves  conduct  which  is  quasi  criminal. 
Brooks  V.  Pittsburgh,  C,  G.  &  St.  L.  Ry.  Co., 
62  N.  B.  e&i,  606,  158  Ind.  62  (citing  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Bryan,  107  Ind. 
51,  63,  7  N.  E.  807,  808). 

Willfulness  does  not  consist  in  negli- 
gence; on  the  contrary,  the  two  terms  are 
incompatible.  Negligence  arises  from  inat- 
tention, thoughtlessness,  or  heedlessness, 
while  willfulness  cannot  exist  without  pur- 
pose or  design.  No  purpose  or  design  can  be 
said  to  exist  where  the  injurious  act  results 
from  negligence,  and  negligence  cannot  be  of 
such  degree  as  to  become  willfulness.  Brooks 
V.  Pittsburgh,  0.,  C.  &  St  L.  Ry.  Co.,  62  N. 
E.  694,  696,  158  Ind.  62  (citing  Parker  ▼. 
Pennsylvania  Co.,  134  Ind.  673.  679,  84  N.  B. 
504,  506,  23  L.  R.  A.  552). 

There  can  be  no  middle  ground  between 
willfulness  and  negligence.  The  authorities 
affirm  that  each  of  these  elements  is  the 
opposite  of  the  other.  Consequently,  when 
the  facts  in  a  given  case  show  that  the  injury 
of  which  the  plaintiff  complains  is  the  re- 
sult of  the  negligent  act  or  conduct  of  the 
defendant,  then  the  fact  that  such  negli* 
gence  may  be  said  to  be  of  such  a  degree  as 
to  be  considered  gross  negligence  cannot  sup- 
port a  charge  that  the  injury  was  willfully 
or  intentionally  inflicted  by  the  party  ac- 
cused. Cleveland,  C,  0.  &  St.  L.  Ry.  Co.  t. 
Miller,  49  N.  B.  445,  451,  149  Ind.  490. 

WILLING. 

See  "Ready  and  Willing.** 

wnxnvaiiT. 

"Willingly"  means  voluntarily;  readily; 
without  reluctance;  in  the  manner  of  being 
ready  to  do  an  act;  of  free  choice;  with 
one's  free  choice  or  consent,  as  if  a  man  in- 
clines or  is  favorably  disposed  to  do  an  act 
To  say  that  an  act  has  been  done  willfully 
and  willingly  is  to  indicate  that  it  has  been 
done  intentionally,  and  implies  that  the  per- 
son doing  it  knew  what  he  was  doing,  and 
acted  from  choice  as  a  free  agent  Chicago, 
St  L.  ft  P.  R.  00.  V.  Nash,  27  N.  B.  664,  1 
Ind.  App.  298. 

'*Freely  and  willingly,"  as  used  in  a  stat- 
ute providing  that  the  certificate  of  acknowl- 


edgment to  a  deed  by  a  married  woman 
should  show  that  she  declared  that  she  did 
freely  and  willingly  sign  and  seal  the  deed, 
is  equivalent  to  "without  bribe,  threat  ot 
compulsion,"  as  used  in  a  certificate  showing 
that  she  acknowledged  that  she  signed  the 
deed  without  bribe,  threat  or  compulsion 
from  her  husband.  Her  freedom  of  action 
and  willingness  to  make  the  deed  havo  ref- 
erence to  and  are  designed  to  negative  any 
Improper  influence  or  duress  by  the  husband. 
She  may  regret  to  part  with  her  property,  or 
she  may  think  the  price  inadequate,  or  she 
may  be  loath  to  change  her  residence^  and 
be  unwilling  to  execute  the  deed  for  snch 
purposes  in  one  sense,  while  she,  from  con- 
siderations controlling  her  will  other  than  any 
constraint  from  her  husband,  may  wish  ear- 
nestly, or  even  anxiously,  to  execute  the 
deed.  Belcher  v.  Weaver,  46  Tex.  293,  294. 
26  Am.  Rep.  267. 

The  term  "knowingly  and  willingly" 
characterizes  the  act  of  a  carrier  of  live 
stock  in  confining  animals  in  carriage  for 
more  than  28  consecutive  hours  without  food 
or  water,  as  prohibited  by  Rev.  St  H  4386- 
4388  [U.  S.  Comp.  St  1901,  pp.  2995,  2996], 
which  makes  carriers  liable  to  a  penalty  for 
knowingly  and  willingly  faUing  to  comply 
with  the  act  even  though  the  act  of  the 
carrier  is  caused  by  an  accident  to  its  train, 
if  such  accident  is  the  result  of  its  negli- 
gence. Newport  News  &  M.  V.  Co.  v.  Unit- 
ed States  <U.  S.)  61  Fed.  488^  490,  9  0.  G.  A. 
579. 

Wittiasly  disttaKuisHed. 

"Willingly"  and  "wittingly"  are  not  fyn- 
onymous  words,  and  do  not  convey  the  same 
idea.  The  one  relates  to  the  will,  and  means 
freely  or  voluntarily,  while  the  other  relates 
to  the  wit  or  understanding,  and  means 
knowingly  or  designedly*  Harrington  v. 
State,  64  Miss.  490,  493. 

WIND. 

See  "Brisk  Wind.** 

WINDMHiIte 

Where,  on  the  sale  of  windmill,  pump, 
and  tank  to  be  used  for  the  purpose  of  water- 
ing live  stock,  the  seller  warranted  "the 
within  ordered  windmill  to  be  well  made  and 
of  good  material,"  the  term  "windmill"  was 
construed  to  extend  to  the  tank  as  well. 
Fahrbanks  v.  De  Lissa,  86  Mo.  App.  711,  719. 

WINDOW. 

See  '(Bay  Window.'^ 

A  plate-glass  shop  front  fixed  with  wood- 
en wedges,  without  screws,  nails,  or  glue, 
and  which  can  be  removed  without  injuring 
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the  premises,  Is  a  '^window"  within  the 
meaning  of  a  covenant  in  a  lease  to  yield  np 
the  premises  at  the  end  of  the  term,  with  all 
windows,  etc.,  which  then  were  or  at  any 
time  thereafter  should  be  thereunto  fixed  or 
belonging,  although  such  window  may  not 
be  a  fixture  In  the  ordinary  sense  of  the  term. 
Burt  y.  Haslett,  36  Bng.  Law  &  Bq.  276,  278, 
18  O.  B.  162,  173 ;  Id.,  893,  901. 

"Window,"  as  used  in  a  tornado  Insur- 
ance policy  providing  that  plate  glass  in  doors 
and  "windows"  whereof  the  dimensions  are 
nine  feet  are  not  covered  by  insurance  on  the 
building,  cannot  be  construed  to  include  a 
pane  of  plate  glass  nine  feet  square  in  the 
front  of  a  store  building,  it  being  immovable 
and  stationary,  having  but  one  of  the  qual- 
ities of  a  window,  L  e.,  that  of  admitting 
light  into  the  building,  but  not  for  ventila- 
tion. A  "window"  is  defined  by  standard 
lexicographers  to  be  an  aperture  or  opening 
In  the  wall  of  a  building  for  the  admission 
of  light  and  air  to  the  interior,  and  to  enable 
those  within  to  look  out  Hale  v.  Spring- 
field Fire  &  Marine  Ins.  Ck>.,  46  Mo.  App. 
508,  510  (citing  Worcest  Diet.  1673;  Bouv. 
Diet  670). 

Windows  are  strictly  part  of  the  house, 
and  ordinarily  affixed  permanently  thereto; 
so  that  a  statement  that  a  certain  person 
stole  windows  from  a  house  is  not  actionable 
as  imputing  a  charge  of  larceny  or  even  an 
act  of  malicious  mischief.  Wing  v.  Wing,  66 
Me.  62,  64,  22  Am.  Bep.  648. 

WINDOW  FRAME8. 

A  contract  of  sale  of  ••window  frames  set 
with  glass"  will  be  construed  to  embrace  the 
sashes  in  which  the  glass  is  set.  Way  v. 
Ryther,  42  N.  B.  1128,  165  Mass.  226. 


WINE. 

See  "Pnre  Sweet  Wine";  "jmre  Wine." 

"Wine"  is  the  fermented  Juice  of  the 
grape,  or  a  preparation  of  other  vegetables 
by  fermentation.  State  v.  Moore  (Ind.)  5 
Blackf.  lia 

"Wine"  is  fermented  liquor,  defined  by 
Johnson  to  be  the  fermented  juice  of  grapes. 
Caswell  V.  State,  21  Tenn.  (2  Humph.)  402, 
403. 

Worcester  defines  "wine"  as  the  "fer- 
mented Juice  of  the  grape;  a  spirituous  liq- 
uid resulting  from  the  fermentation  of  grape 
Juice;  the  fermented  Juice  of  certain  fruits, 
resembling  in  many  respects  the  wine  ob- 
tained from  grapes,  but  distinguished  there- 
from by  naming  the  source  whence  it  is  de- 
rived, as  ginger  wine,  gooseberry  wine,  cur- 
rant wine,"  etc.  Hinton  v.  State,  31  Sooth. 
563,  564.  132  Ala.  29;  Feldman  v.  City  of 
Morrison,  1   111.  App.   (1  Bradw.)  460,   462. 


Hence  fermented  Juice  of  blackberries  is  a 
vinous  liquor.  Hinton  v.  State,  81  South. 
563.  664,  132  Ala.  29. 

The  word  **wine,''  in  an  Information 
charging  that  defendant  sold  wine,  spiritu- 
ous liquors,  or  other  Intoxicating  beverages 
to  a  common  drunkard,  is  not  of  the  same  im- 
port as  the  words  "intoxicating  beverages," 
and  consequently  the  offense  is  charged  in 
the  alternative,  and  the  complaint  is  insufil- 
cient  by  reason  thereof.  Smith  v.  State,  19 
Conn.  493,  499. 

"Wines,"  within  the  meaning  of  a  stat- 
ute prohibiting  the  sale  of  strong  or  spiritu- 
ous liquors  or  wine.  Includes  all  wines  used 
for  drinking;  and  it  is  not  necessary,  in  a 
prosecution  for  the  violation  of  the  statute, 
to  show  that  the  wine  sold  was  intoxicating. 
Schwab  V.  People  (N.  Y.)  4  Hun,  520,  524. 

The  use  of  the  word  "wine"  as  designat- 
ing the  subject  of  a  legacy  is  so  uncertain 
as  to  render  the  legacy  void,  as  the  heir 
could  liberate  himself  by  giv^  a  drop  of 
wine.    Succession  of  Trouard,  5  La.  Ann.  390. 

As  used  in  an  act  relating  to  the  adul- 
teration of  wines,  the  word  "wine"  means 
the  fermented  Juice  of  undried  grapes;  pro- 
vided, however,  that  the  addition  of  pure 
white  or  crystallized  sugar  to  perfect  the 
wine,  or  the  using  of  the  necessary  things 
to  clarify  and  refine  the  wine,  which  are  not 
Injurious  to  health,  shall  not  be  construed 
as  adulterations;  but  such  wines  shall  con- 
tain at  least  75  per  cent  of  pure  grape  Juice, 
and  shall  not  contain  any  artificial  fiavor- 
ing  whatever.  Bates'  Ann.  St  Ohio  1904,  f 
420(M». 

Ale,  beer,  or  older. 

The  term  "wine"  includes  the  fermented 
Juice  of  the  grape,  and  possibly  of  other 
fruits.  It  does  not  include  ale  People  v. 
Crilley  (N.  T.)  20  Barb.  246,  247. 

In  common  parlance,  cider  and  beer  are 
never  called  vinous  liquors  or  wine,  although 
there  may  be  found  In  works  on  chemistry 
general  expressions  that  wine  is  the  ex- 
pressed Juice  of  ripe  fruits  containing  sugar, 
which  causes  it  to  readily  undergo  fermen- 
tation. Feldman  v.  City  of  Morrison,  1  IlL 
App.  (1  Bradw.)  460,  462. 

The  term  "wine,"  in  Rev.  St  I  2139, 
prohibiting  the  introduction  of  spirituous 
liquor  into  the  Indian  country,  does  not  in- 
clude lager  beer.  Sarlls  v.  United  States, 
14  Sup.  Ct  720,  722.  152  U.  S.  570,  38  L.  Bd. 
556. 

Am  intozioatlBs  liquor* 
See  "Intoxicating  Liquor." 

As  spiritueiis  liquor. 

"Wine"  Is  a  fermented  liquor,  and  does 
not  come  within  the  terms  of  a  statute  for- 
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bidding  the  aale  of  splritnons  liquors.  Oas- 
well  T.  State,  21  Tenn.  (2  Humph.)  402,  408; 
State  T.  Moore  (Ind.)  6  Blackf .  118. 

A  statute  authorizing  the  granting  of 
licenses  to  persons  to  be  innholders,  with 
liberty  to  sell  ale,  wine,  beer,  and  other  fer- 
mented liquors,  cannot  be  construed  to  au- 
thorize such  holders  to  sell  brandy,  rum,  or 
other  spirituous  liquors.  Commonwealth  ▼• 
Jordan,  85  Mass.  (18  Pick.)  22& 

WmE  SPIRITS. 

"Wine  spirits'*  Is  the  product  resulting 
from  the  distillation  of  fermented  grape 
Juice,  and  shall  be  held  to  include  the  prod- 
uct commonly  known  as  **grape  brandy.** 
U.  S.  Comp.  St  1901,  p.  2171. 


WINNER. 

The  term  •'winners,**  in  Gen.  St  c.  47, 1  2, 
proTiding  that  if  any  person  shall  lose  to  an- 
other at  any  one  time,  or  within  any  24  hours, 
$5  or  more  of  property  or  things  of  yalue, 
and  shall  pay  or  transfer  or  dellTor  the  same, 
such  loser  or  any  creditor  of  his  may  recover 
the  same  or  the  value  thereof  from  the  win- 
ners, applies  to  the  proprietors  of  a  hotel, 
who  operate  a  poker  room  in  their  hotel  and 
receive  a  certain  percentage  of  the  winnings 
to  defray  the  expenses  of  the  players  for  sui>- 
pers,  cigars,  etc.,  and  as  profits.  Triplett 
V.  Seelbach,  14  S.  W.  948,  949,  91  Ey.  80. 

Stooklirokev* 

A  broker  with  whom  one  enters  into  a 
gambling  stock  contract,  putting  up  securi- 
ties for  margins,  is,  on  selling  the  stock  at 
a  loss  and  retaining  the  securities  therefor, 
a  "winner"  of  the  securities,  within  Or. 
Oode,  S  132,  providing  that  any  one  who  shall 
lose  by  a  wager  anything  amounting  to  more 
than  $10  and  shall  pay  or  deliver  it  may  re- 
cover it  from  the  winner  by  action  or  pro- 
ceedings in  chancery.  Jamieson  v.  Wallace, 
47  N.  B.  762,  766,  167  111.  888,  59  Am.  St 
Rep.  802;  Kruse  v.  Kennett,  54  N.  B.  965, 
967,  181  111.  199. 

Where  a  person  enters  Into  an  optional 
contract  with  a  broker,  the  latter  to  take 
options  on  such  person's  account  but  in  his 
own  name,  and  in  case  there  are  losses  such 
person  is  to  pay  them,  and  If  there  are  prof- 
its he  is  to  have  the  benefit  of  them,  the  bro- 
ker to  have  a  commission  In  any  event  and 
losses  result  in  adjusting  the  differences 
the  broker  is  a  "winner,"  within  the  statute 
allowing  recovery  from  the  winner  of  money 
lost  in  gaming.  Pearce  r.  Footer  118  111.  228, 
237,  65  Am.  Rep.  414. 

The  term  "winner,**  as  used  In  Rev.  St 
111.  1883,  c.  88.  f  182,  would  not  Include  a 
commission  broker  on  the  Board  of  Trade, 
selling  grain  by  the  orders  of  a  principal. 


who  meets  witti  a  loss  tberetqr.  Whits  y« 
Barber,  8  Supw  Ot221,288^128U.&882;ai 
U  lU.  248. 


wnnmra. 

Winning  at  or  upon  game  Implies  a 
wager  of  some  kind.  Middaugh  r.  State,  2 
N.  B.  292,  298,  108  Ind.  7a 

WINTER-STRAINED  LAMP  OIL 

A  contract  for  the  sale  of  "winter- 
strained  lamp  oil"  sometimes  means  either 
whale  or  uj^erm  olL  By  the  usage  of  tte 
trade  It  Is  generally  understood  to  mean 
sperm  lamp  olL  Hart  T.  Hammett;  IB  Yt 
127,  129. 

WIPER. 

A  railway  employ^,  whose  duty  Is  to 
dean  the  engines  Inside  and  outside,  assist 
in  getting  them  in  and  out  of  the  round- 
house, clean  out  cinder  pits,  load  coal,  and 
do  general  work;  hence  he  was  in  the  line 
of  his  duty  when  coupling  a  car  to  an  en- 
gine in  order  to  remove  it  from  the  track 
leading  to  the  ash  pit,  other  wipers  having 
been  in  the  habit  of  so  doing.  Orannis  v. 
Chicago,  St  P.  ft  K.  a  B.  Co.,  46  N.  W.  10G7, 
81  Iowa,  444. 

WIRL 

"Wlre^"  as  used  in  Instructions  to  tlie 
agent  for  a  bank  not  to  return  any  drafts, 
but,  If  they  are  not  paid,  to  wire,  means 
"send  a  telegram.'*  Freeman  t.  CitisenT 
Nat  Bank,  42  N.  W.  e82»  78  Iowa,  150,  4  U 
R.  A.422. 

Ordinarily  the  "wire  or  wiring**  of  an 
electric  plant  would  not  be  taken  to  Include 
reflectors.  Insulators,  etc,  and  in  a  contract 
for  the  sale  of  the  i^ant  they  would  be  con- 
strued in  their  ordinary  meaning.  Muckle 
▼.  Moore,  19  AU.  801, 184  Pa.  808. 

WISELY. 

A  will  wherein  testator  directed  that 
the  residue  of  his  estate  be  placed  in  the 
hands  of  a  trustee,  "to  bestow  as  he  may 
wisely  direct"  gave  the  trustee  discretion  as 
to  the  manner  and  person  to  whom  the  re- 
siduary estate  should  be  given,  and  hence  the 
provision  was  Invalid,  owing  to  the  absence 
of  a  defined  beneficiary.  In  re  Foley,  lO- 
N.  Y.  Supp.  12;  14,  2  Con.  Sur.  298. 

WISH. 

Bather  of  the  words  **wlsh,**  •^eslre,- 
"oonmaand,**  or  "direct"  Is  an  apt  word  to  be 
used  in  a  will  to  show  testator's  Intent  te- 
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make  a  will.    Barney  t.  Hayes,  29  Fac  289; 
TSi,  U  Mont  571. 

While  the  words  "give,  deylse,  and  be- 
<ineath*'  are  the  usual  words  used  In  wills, 
yet  they  are  not  essential  to  the  validity  of 
a  gift;  and  If  it  appears  that  It  was  the 
Intent  of  the  testator  to  have  the  property 
go  to  the  person  named  as  legatee,  even  If 
the  words  "wish  or  desire"  are  used,  then  the 
Intention  of  the  testator  will  be  followed 
out  In  re  Copeland,  77  N.  Y.  Suppi.  0S1« 
^  Misc.  Rep.  402. 

As  maadatory. 

The  word  '"wish/*  in  a  will,  is  sufficient 
when  standing  alone  to  constitute  an  ef- 
fectual bequest  Decker  y.  High  St  M.  B. 
Church,  60  N.  Y.  Supp.  200,  262,  27  App.  DIy. 
408  (citing  Phillips  y.  Phillips,  112  N.  Y. 
197,  202,  19  N.  B.  411,  8  Am.  St  Rep.  737). 

The  words  '^^Ish  and  desire,**  in  a  will 
In  which  testator  suggested  that  It  was  his 
wish  and  desire  that  all  his  real  estate  should 
be  divided  between  his  children,  was  con- 
strued to  be  not  merely  the  expression  of  a 
desire  on  the  part  of  the  testator,  but  to  be 
operative  words  sufficient  to  pass  the  prop- 
erty.   Brasher  y.  Marsh,  15  Ohio  St  103,  111. 

•*Wish,"  as  used  in  a  will  reciting,  "I 
wish**  the  sum  of  $1,000  '*to  have  go  to  my 
daughter's  children,"  means  the  same  as  If 
the  testator  had  said  "I  will,"  or  "I  direct" 
Bllven  y.  Seymour,  88  N.  Y.  409,  470. 

The  word  •*wlsh,'*  as  used  In  a  will, 
stating  that  testator's  wishes,  desires,  and 
Intentions  are  that  certain  persons  should 
share  In  the  real  estate,  will  be  held  man- 
datory, and  used  In  the  sense  of  "direct,** 
where  the  will  undertakes  to  dispose  of  the 
entire  estate.  Meehan  y.  Brennan,  45  N.  Y. 
Supp.  57,  58»  16  App.  Dly.  895. 

The  'fwlsh"  of  a  testator  as  to  a  disposi- 
tion expressed  in  writing  and  formally  sign- 
ed in  his  lifetime  Is  just  as  effectlye  as  his 
•1  win,"  or  "I  desire,"  or  "I  direct"  His 
death  makes  the  one  just  as  Imperatiye  as 
the  other.  In  re  Gaston's  Estate,  41  Atl. 
529.  188  Pa.  374,  68  Am.  St  Rep.  874. 

"Wish,"  as  used  in  wills,  Is  sometimes 
used  as  a  mere  precatory  word,  and  some- 
times is  equivalent  to  the  word  *'wlir  or 
"direct,"  and  so,  as  used  in  a  will  giving  a 
husband  the  use  of  certain  property,  and  pro- 
viding that  at  his  death  "I  vrish  the  property 
to  be  divided,"  etc.,  is  used  in  the  latter 
sense  of  ••will"  or  "direct."  In  re  Metcalfe's 
Estate,  27  N.  Y.  Supp.  879,  880,  6  Misc.  Rep. 
524. 

In  a  wUl  bequeathing  certain  property  to 
the  testator's  wife,  and  declaring  that  at  her 
decease  "I  wish  my  estate  to  go  to"  cer- 
tain persons,  "wish"  should  be  construed  as 
a  mandatory  word*  and  not  as  a  precatory 


word,  merely  expressing  the  wish  that  his 
wife  should  give  or  bequeath  the  estate  to 
such  persons.  Appeal  of  Fox,  99  Pa.  282, 
287. 

The  words  "wish  and  desire,**  as  used  in 
a  wUl  in  which  the  testator  recited  that  it 
was  his  "wish  and  desire^'  that  his  slaves 
should  be  free  at  the  expiration  of  seven 
years  from  his  death,  are  not  to  be  construed 
merely  as  an  expression  of  the  testator's 
"wirti  and  desire,"  but  are  an  actual  gift  of 
freedom  to  the  slaves  at  the  expiration  of 
seven  years  from  the  testator's  death.  Phebe 
y.  QuiUln,  21  Ark.  490,  495. 

Testator  devised  to  his  wife  all  his  es- 
tate, real,  personal,  and  mixed,  to  her  sole 
and  separate  use,  behoof,  and  control,  for- 
ever, but  in  a  subsequent  item  provided  that 
it  was  also  his  "desire  and  wish,"  after  his 
wife's  deatl),  that  his  house  and  lot  should 
go  to  his  daughter  for  her  sole  and  separate 
use.  Held  that,  while  the  words  '^ish  and 
desire"  were  sometimes  considered  to  be 
precatory  words  merely  in  wills,  and  not 
mandatory,  as  where  they  are  used  as  ex- 
pressing a  desire  for  an  act  to  be  done  by 
some  person  or  persons  named,  no  sudi  pre- 
sumption or  construction  obtains  when  the 
words  are  used  to  express  the  intention  and 
will  of  the  testator,  as  In  the  devise  quoted, 
in  which  case  such  words  are  to  be  treated 
as  mandatory,  and  hence  the  testator  in- 
tended to  give  his  wife  only  a  life  estate  In 
the  house  and  the  lot,  with  remainder  to 
the  daughter.  Taylor  y.  Bfartin  (Pa.)  8  Atl. 
920,  922. 

As  a  request. 

The  word  "wish,**  when  used  In  a  will 
in  which  the  testator  states  that  "it  is  my 
wish"  that  property  should  go  in  a  certain 
way,  generally  operates  as  a  direct  bequest 
Yet  they  will  be  construed  to  mean  rather 
an  inclination  of  the  mind  than  an  act  of 
the  will,  where  a  different  construction  would 
produce  Inconsistency  and  repugnancy  in 
the  different  provisions  of  the  will.  Bran- 
son v.  King  (S.  G.)  2  Hill,  Bq.  483,  490. 

"Wish  to  cancel,"  as  used  in  a  letter 
stating  that  the  writers  "wish  to  cancel" 
a  certain  contract  'imports  nothing  In  the 
nature  of  a  request  for  consent  or  deference 
to  the  views  of  the  other  party.  It  an- 
nounces the  intention  of  the  writer  to  exer^ 
dee  a  definite  right"  Ireland  v.  Dick,  18 
Ati.  785,  736,  130  Pa.  299. 

In  a  will,  whichi,  after  disposing  of  the 
residuary  estate  of  the  testatrix  to  her  hus- 
band absolutely,  expressed  the  wish  that  he 
should  so  arrange  his  affairs  that  at  his  de- 
cease whatever  might  remain  of  the  prop- 
erty should  go  to  the  son  of  taetatrtz,  "wish" 
is  merely  a  word  of  solicitation,  and  was 
not  Intended  to  control  his  discretion  in  the 


WISH 


7490 


WITH 


disposition     of     the     property.      Nuim     y. 
O'Brien,  34  Atl.  244,  245,  83  Md.  19& 

A  testator,  after  making  provision  for 
the  establishment  of  a  library,  stated  that 
he  did  not  wish  any  work  to  be  excluded 
from  the  library  on  account  of  its  difference 
from  the  ordinary  or  conventional  opinions 
on  the  subjects  of  science,  government,  the- 
ology, morals,  or  medicine,  provided  they  con- 
tain neither  ribaldry  nor  indecency.  Held, 
that  the  word  '^wish"  should  not  be  constru- 
ed as  a  command,  but  that  it  merely  ex- 
.  pressed  a  preference  of  the  testator,  and 
was  subject  to  the  discretion  of  the  execu- 
tors and  trastees.  Manners  v.  Philadelphia 
Library  Go.,  93  P».  165,  172,  39  Am.  Rep. 
741. 

As  orefttiiis  a  trust. 

The  authorities  are  conclusive  and  har- 
monious that  a  trust  will  be  created  by  such 
precatory  words  as  **hope,"  "wish,"  request," 
etc.,  if  they  be  not  so  modified  by  the  con- 
text as  to  amount  to  no  more  than  mere  sug- 
gestions. Bohon  V.  Barrett's  Ex'r,  2  Ky. 
Law  Rep.  871,  374,  79  Ky.  378. 

Words  expressive  of  a  wish  or  a  de- 
sire, used  in  a  will,  may  in  given  instances 
create  a  trust  or  impose  a  charge.  The 
primary  question  in  every  case  is  the  In- 
tention of  the  testator,  and  whether  in  the 
use  of  precatory  words  he  meant  simply  to 
advise  or  influence  the  discretion  of  the 
devisee,  or  to  himself  control  the  direct  dis- 
position intended.  In  such  cases  the  whole 
will,  so  far  as  it  bears  upon  the  inquiry, 
must  be  looked  to.  Phillips  v.  Phillips,  19 
N.  B.  411,  412,  112  N.  Y.  197,  8  Am.  St  Rep. 
737. 

The  word  •'wish"  has  been  held  to  cre- 
ate a  trust,  and  it  is  midoubtedly  true  that 
this  and  other  like  precatory  words  will 
under  conditions,  but  not  invariably,  raise 
or  imply  a  trust  Pratt  v.  Trustees  of  Shep- 
pard  &  Enoch  Pratt  Hospital,  42  Atl.  51,  54^ 
88  Md.  610. 

Ck)mmendatory  terms  of  a  will,  express- 
ing a  wish,  will,  or  desire,  etc.,  are  sufficient 
to  constitute  a  trust,  unless  there  be  un- 
certainty as  to  the  parties  who  are  to  take 
and  what  they  are  to  take.  Lines  v.  Darden, 
5  Fla.  51,  72. 

In  a  will,  where  testator  makes  an  ab- 
solute gift  of  property,  saying  that  it  is  his 
'•wish  and  request"  that  it  be  used  in  a  cer- 
tain way,  such  words  are  sufficient  to  raise 
a  trust  where  the  subject  and  object  of  the 
trust  are  sufficiently  certain.  Major  v.  Hem- 
don.  78  Ky.  123,  129. 

"Wish,"  as  used  in  a  will,  wherein  tes- 
tator makes  a  devise  and  thereafter  ex- 
presses a  wish  as  to  the  disposition  of  the 
property  or  fund,  is  a  precatory  word,  suffi- 


cient to  create  a  trust  in  the  property  de- 
vised. Curd  V.  Field,  45  S.  W.  92,  103  Ky. 
293. 

It  is  held  that  the  word  ^^wlsh"  Is  a  anf- 
flcient  expression  of  testator's  intention  and 
desire  to  create  a  trust  Oook  t.  filling- 
ton,  59  N.  0.  871,  373,  874. 

The  term  '^ish,"  as  used  in  a  will  cre- 
ating a  trust,  is  used  in  the  same  sense  aa 
••will"  or  "direct."  BUven  v.  Seymour,  88 
N.  y.  409,  476,  477. 

Testator  gave  to  his  wife  all  hia  prop- 
erty, amounting  to  about  $100,000,  naming 
her  executrix,  and  adding:  **If  she  finds  it 
always  convenient  to  pay  my  sister  the  sum 
of  $300  a  year,  and  to  give  my  brother  $700 
per  year,  I  wish  it  to  be  done."  Held,  that 
a  trust  was  created,  contingent  only  on  the 
widow's  convenience,  and  not  on  her  voli- 
tion, as  the  word  ''wish,"  in  a  will,  is  often 
equivalent  to  a  command.  Phillips  v.  Phil- 
Ups,  19  N.  B.  411,  412,  112  N.  Y.  197,  8  Am. 
St  Rep.  737. 

WITH. 

See  "Along  With";    "Carry  With  If 

As  osed  in  a  will  by  which  testator  gave 
to  M.  during  her  natural  life  a  certain 
house,  with  all  the  household  goods  there- 
of, the  word  "with"  was  so  conjoined  to  the 
devise  that  the  devisee  took  only  the  same 
interest  In  the  household  goods  as  she  was 
given  in  the  house.  The  word  "with"  would 
have  the  same  effect  in  a  grant  Leeke  t. 
Bennett,  1  Atk.  470. 

The  word  'Vfth"  In  a  sheriff's  deed, 
reciting  the  sale  of  land  on  execution  and 
that  in  consideration,  etc.,  the  sheriff  "doth 
hereby  bargain,  sell,  alien,  convey,  and  con- 
firm with  the  said"  D.,  does  not  affect  the 
sense  or  operation  of  the  instrument  as  up- 
on the  context  it  is  evident  between  or  with 
whom  the  contract  is,  and  by  and  to  whom 
the  estate  is  conveyed.  Brooks  v.  BatclilF, 
33  N.  O.  321,  826. 

'*WIth  and  by  means  of  poison,**  in  an 
indictment  sufiidently  charges  the  mode  of 
killing.  State  v.  Labounty,  21  Att.  730,  731, 
63  Vt  374. 

An  indictment  alleged  that  the  prisoner 
'*with  a  certain  rifie  gun,  charged  with  gun- 
powder and  two  leaden  bullets,  which  In 
his  hands  he  had  and  held  at  and  against 
the  said  F.,  then  and  there  feloniously,"  etc, 
"did  shoot  off  and  discharge,"  and  it  was 
contended  that  there  was  no  sufiQcient  aver- 
ment that  the  gun  was  shot  off  or  that  the 
contents  were  discharged.  Held,  that  the 
contention  was  of  no  merit,  since,  while  to 
say  "with  a  gun  did  shoot  off  and  discharge" 
might  be  an  unusual  form  of  expression,  it 


WITH 


7491 


WITH 


could  not  be  said  that  It  was  Inaccurate,  es- 
pecially as  it  was  added  that  he  did  shoot 
off  and  discharge  with  a  gun  charged  with 
gunpowder  and  leaden  bullets.  State  y. 
Freeman  (S.  G.)  1  Speers,  57,  61,  65. 

The  word  "with,"  in  Rev.  St  c  148,  «  2, 
providing  that  the  affidavit  to  authorize  the 
arrest  of  a  debtor,  "when  he  is  about  to  de- 
part and  reside  beyond  the  limits  of  this 
state,  with  property  or  means,"  must  have 
been  used  in  the  sense  of  having  or  owning 
property  or  means,  and  not  as  indicating 
that  he  is  about  to  take  his  property  with 
him  beyond  the  limits  of  the  state.  Bram- 
hall  V.  Seavey,  28  Ma  (15  Shep.)  46,  48. 

A  lease,  in  which  a  description  of  the 
premises  was  followed  by  the  words  "with 
the  privileges  thereto  belonging  as  enjoyed 
by  8.,"  did  not  subject  the  tenant  to  a 
covenant  of  S.,  the  former  tenant,  not  to 
remove  erections  put  up  during  his  term. 
Ombony  v.  Jones,  19  N.  Y.  284,  287. 

The  words  'to,"  "on,''  "along,"  "with," 
or  "by"  a  mountain  or  ridge  mean  summit 
point,  or  summit  line,  imless  otherwise  ex- 
pressed. Pol.  Code  Gal.  1903,  (  8906;  PoL 
Code  Mont  1896,  «  4105. 

The  words  'to,"  "by,"  "along,"  "witht" 
"In,"  "up,"  or  "down"  a  creek,  river,  slough, 
strait  or  bay,  mean  the  middle  of  the  main 
channel  thereof,  unless  otherwise  expressed. 
Pol.  Code  Gal.  1903,  ft  3906;  Pol.  Code  Mont 
1896,  ft  4106. 

The  words  "along,"  ••with,'*  •'by,"  or 
"on"  the  shore  line  mean  on  a  line  parallel 
with  and  three  miles  from  the  shore.  Pol. 
Code  Gal.  1903,  ft  8907. 

As  at  same  time. 

The  word  "with,"  as  used  in  Laws  Iowa 
18th  Gen.  Assem.  c.  185,  ft  3,  providing  that 
before  any  allowance  of  attorney's  fees  shall 
be  made  by  the  court  the  court  shall  be 
fully  satisfied  by  affidavit  of  the  attorney  en- 
gaged in  the  cause,  which  affidavit  shall  be 
filed  with  the  original  papers,  that  there  has 
been  no  agreement  between  the  attorney 
and  any  other  person  to  divide  the  fee.  Is 
synonymous  with  "at  the  same  time,"  In- 
stead of  "placed  among."  Wilkins  v.  Trout- 
ner,  24  N.  W.  37,  66  Iowa,  657. 

The  Illinois  statute  relating  to  ne  exeat 
and  injunction,  and  authorizing  affidavits 
filed  "with"  the  bill  and  answer  to  be  read 
on  motion  to  dissolve,  does  not  require  that 
the  affidavit  and  the  pleadings  should  be  ffied 
at  the  same  time.  Hummert  v.  Schwab,  54 
DL  142,  145. 

In  the  appellate  court  the  affidavit  of 
the  plaintiff  has  two  distinct  effects.  One 
is  to  prevent  the  defendant  from  putting  in 
a  plea,  unless  "he  shall  file  with  his  plea 
an  affidavit"    Section  37,  c  110,  "Practice," 


Rev.  St  1898.  The  Supreme  Court  in  effect 
held,  in  Goldie  v.  McDonald,  78  Ul.  606, 
that  "with,"  as  to  the  plaintirs  affidavit 
was  used  in  the  statute  in  the  sense  of  Web- 
ster's second  definition,  "to  denote  associa- 
tion in  respect  of  situation  or  environment*' 
not  simultaneous  happening.  Whatever 
meaning  "with"  has  in  one  part  of  the  sec- 
tion, it  should  have  in  the  other.  Now,  in 
the  appellate  court  the  defendant  cannot 
file  with  his  plea  an  affidavit  because  he 
does  not  file  a  plea  at  all.  As  no  plea  is 
filed,  nothing  can  be  filed  with  it  Fumess 
V.  Helm,  54  111.  App.  435,  436. 

An  affidavit  of  claim,  filed  more  than 
10  days  before  the  convening  of  the  court  for 
the  term  at  which  the  declaration  Is  filed, 
will  be  regarded  as  having  been  ffied  "with 
the  declaration."  Goldie  ▼•  McDonald,  78 
DL  606,  606. 

Rev.  Code,  art  44,  ft  28,  requiring  every 
power  of  attorney  authorizing  an  agent  or 
attorney  to  convey  real  estate  to  be  attested 
and  acknowledged  In  the  same  manner  as  a 
deed,  and  recorded  ''with  the  deed"  execut- 
ed in  pursuance  of  such  power,  means  on 
the  proper  records  where  the  deed  is  record- 
ed, and  not  that  the  recordation  must  be  si- 
multaneous. Rosenthal  t.  Ruffln,  60  Md.  324, 
326. 

The  preposition  "with"  is  generally  used 
as  denoting  connection,  appendage,  company 
of,  and  concomitance.  Pursuant  to  this  def- 
inition it  is  held  that  a  devise  which  provides 
that  certain  slaves  shall  be  emancipated 
with  their  children  as  soon  as  they  several- 
ly arrive  at  30  years  of  age,  manumits  the 
children  when  the  slaves  designated  attain 
that  age.  Hart  ▼.  Fanny  Ann,  22  Ey.  (6  T. 
B.  Mon.)  49,  51. 

As  attached  to* 

Act  April  9,  1868,  authorizing  judgment 
in  actions  upon  bills,  notes,  etc.,  and  on 
claims  for  the  loan  or  advance  of  money, 
whether  the  same  be  reduced  to  writing  or 
not,  but  that  no  judgment  shall  be  entered 
unless  the  plaintiff  shall,  on  or  before  the 
return  day  of  the  original  process,  file  with 
his  declaration  or  statement  a  copy  of  the 
Instrument  of  writing,  book  entries,  record 
of  claim  on  which  the  action  has  been 
brought  etc.,  Is  construed  to  be  satisfied  by 
the  filing  of  the  affidavit  at  the  time  the 
declaration  is  filed,  and  not  to  require  that 
it  be  attached  to  or  accompany  the  declara- 
tion.   Hossler  v.  Hartman,  82  Pa.  53,  55. 

By  synonymous. 

"With"  and  "by"  are  closely  allied  In 
many  of  their  uses,  and  it  is  not  easy  to  lay 
down  a  rule  by  which  to  distinguish  their 
uses.  It  is  held  that  the  colonial  patent  of 
October  80,  1876,  to  the  town  of  Southold, 
lying  northerly  of  Peconic  and  Gardlnw's 
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Bays,  deacrlbing  the  sonthem  boundary  of 
the  grant  as  **on  the  south  with  an  arm  of 
the  sea,"  does  not  give  the  town  title  to  the 
lands  under  water  in  those  bays*  as  the 
word  "with,"  in  the  description,  shonld  be 
deemed  synonymous  with  "by,"  and  the  south 
boundary  of  the  patent  is  the  high-water 
mark  on  the  north  side  of  those  bays.  Town 
of  Southold  y.  Parks,  84  N.  Y.  Supp.  1078» 
1079,  41  Misc.  Bep.  46a 

As  from. 

"With,"  as  used  in  a  declaration  al- 
leging that  the  commencement  of  the  four 
years  for  the  continuance  of  a  partnership 
was  to  be  with  the  day  of  the  date  of  the 
contract,  is  equlyalent  to  "from"  as  used  in 
the  articles  of  copartnership,  stating  that 
the  commencement  of  the  four  years  for 
Its  continuance  was  from  the  day  of  the  date 
of  the  contract  and  includes  the  date.  "A 
datu"  does  not  exclude  the  date;  and  it 
was  the  same  with  "cum  datu."  Seignorett 
y.  Noguire,  2  Ld.  Baym.  1241,  1242. 

As  in  addition  to. 

The  term  "with,"  in  a  clause  of  the  ex- 
emption statute  exempting  two  horses,  with 
sufficient  forage  for  the  keeping  of  the  same, 
is  to  be  construed  as  connecting  two  inde- 
pendent subjects,  rather  than  as  joining  an 
independent  or  qualifying  clause  to  one  sub- 
ject It  Is  the  same  as  if  the  statute  had 
read  "a  yoke  of  oxen,  and,  in  addition  there- 
to, forage,"  etc.,  and  therefore  the  debtor 
is  entitled  to  the  forage  exemption,  although 
he  does  not  own  the  designated  animals. 
Kimball  y.  Woodruff,  55  Vt  229,  231. 

Under  2  Bey.  St  p.  255,  ft  169,  subd.  4, 
proyidlng  that  all  sheep  to  the  number  of  ten, 
with  their  fleeces  and  the  yam  or  cloth  man- 
ufactured from  the  same,  shall  be  exempt 
from  execution,  etc.,  the  fleeces,  or  the  yam 
or  cloth  manufactured  from  the  fleeces,  of 
ten  sheep,  are  exempted  from  execution 
while  in  the  hands  of  a  householder,  whether 
he  be  or  not  the  owner  of  sheep.  Hall  y. 
Penney  (N.  Y.)  U  Wend.  44,  45,  25  Am.  Dec. 
001. 

"With  a  reserve  of  the  two  streets,"  as 
used  by  one  of  two  mutual  releases  by  ten- 
ants in  common  effecting  a  division,  by  which 
the  land  was  described  as  "lying  easterly 
on  O.  street  and  northerly  of  the  M.  lots, 
containing  twelve  house  lots  of  a  quarter 
of  an  acre  each,  more  or  less,  with  reserve 
of  the  two  streets  contemplated  by  a  plan" 
made  by  a  certain  party,  did  not  import  a 
reservation  to  the  releasor,  but  was  merely 
descriptive  of  the  premises  conveyed.  Palm- 
er y.  Dougherty,  33  Me.  602,  607,  54  Am.  Dec 
630. 

As  an  ineident  to. 

In  an  indenture  demising  a  fee  in  lands, 
except  and  always  reserved  the  woods*  un- 


derwoods, and  trees  now  growing  or  here- 
aft^  to  grow  on  said  premises,  and  the 
mines,  quarries,  and  seams  of  clay  withia 
and  under  the  same,  with  full  and  free  Au- 
thority and  power  to  cut  down  and  carry 
away  the  said  wood,  and  to  dig,  work,  and 
carry  away  the  said  mines,  quarries,  and 
seams  of  clay,  the  word  "with"  must  be 
taken  to  mean  "and  as  incident  thereto." 
Durham  A  S.  Ry.  CkK  ▼•  Walker,  2  AdoL  A 
B.  (N.  S.)  940,  966. 

As  Join  in* 

The  $100  aet  (Purd.  Dig.  p,  9SS^  «nftets 
that  where  the  defendant  is  the  appellant 
he  shall  be  bound  with  surety  in  the  nature 
of  special  bail.  Held,  that  the  word  •*withr 
was  used  as  synonymous  with  "by,"  and 
hence  it  was  not  necessary  that  the  defend- 
ant should  Join  in  the  recognizance.  Bojoe 
▼.  Wilklns  (Pa.)  5  Serg.  A  B.  829,  830. 

"With,"  as  used  in  an  Oregon  statute 
providing  that  the  undertaking  of  the  appel- 
lant must  be  given  ''with"  one  or  more 
sureties,  etc.,  should  be  constmed  to  mean 
that  such  undertakings  be  executed  by  the 
appellant,  as  well  as  the  sureties,  and  not 
to  mean  that  the  sureties  alone  should  ex- 
ecute it  Droullhat  ▼.  Schmidt  (Or.)  9  Pae. 
67,  69. 

St  1  Jac.  I,  c  8,  providing  that  execu- 
tioni  on  writs  of  error  shall  not  be  stayed 
unless  the  person  in  whose  name  the  writ 
of  error  is  brought  shall  be  *'bound  with 
sufladent  sureties,"  means  that  sufficient 
sureties  shall  be  given;  and,  if  suffld^it 
surely  is  entered,  the  execution  must  be 
stayed,  though  the  party  himself  is  not 
bound,  (^vence  y.  Butler  (Pa.)  6  Bin.  62, 
68. 

In  an  act  of  assembly  directing  that  an 
appellant  shall  produce  one  or  more  suffi- 
cient sureties,  who  shall  enter  into  a  recog- 
nizance ''with  the  prothonotary"  In  the  na- 
ture of  special  bail,  is  not  to  be  construed 
literally  as  requiring  that  the  prothonotary 
himself  must  be  bound  in  the  recognizance, 
but  according  to  the  intent,  which  is  that 
the  appellant  should  give  sufficient  security 
in  the  nature  of  bail,  to  be  filed  in  the 
office  of  the  prothonotary,  and  that  it  should 
be  entered  into  before  such  persons  as  are 
legally  authorized  to  take  bail  in  the  court 
where  the  suit  is  depending.  Jones  y.  Bad- 
ger (Pa.)  6  Bin.  461,  462. 

WITH  AIA  BI8PATCK. 

See  "With  All  Possibto  Dispatch.* 

A  charter  party,  providing  that  a  cargo 
was  to  be  discharged  according  to  the  cua- 
tom  of  the  port  of  discharge  '*with  all  dis- 
patch,** is  not  complied  with  by  a  discharge 
delayed  by  the  flict  that  the  chartersis  hare 
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a  number  of  otber  retsels  In  tbe  port,  whose 
cargoes  of  sugar  tbey  are  unloading,  and  to 
which  they  chose  for  their  own  conyenience 
or  business  purposes  to  furnish  all  the  ayall- 
able  wethers.  Smith  ▼.  Roberts  (U.  S.)  07 
Fed.  881.  302,  14  a  a  A.  417. 

137ITH  AXX  FAULTS. 

A  contract  for  the  sale  of  a  copper- 
fastened  vessel,  to  be  taken  "with  all  faults,** 
means  all  faults  which  a  copper^fastened  res- 
ael  might  have.  Henshaw  ▼.  Robins,  60 
Mass.  (9  Mete.)  8a,  90,  48  Am.  Dec.  867. 

An  agreement  of  sale,  where  tbe  buyer 
agreed  to  purchase  personalty  with  '*all 
faults,**  does  not  mean  all  faults  or  defects 
such  as  the  thing  described  ordinarily  has, 
but  means  such  faults  or  defects  as  the  ar- 
ticle might  have  and  still  retain  its  charac- 
ter and  identity  as  the  article  described,  as, 
for  instance^  in  the  sale  of  a  copper-fastened 
▼essel  "with  all  faults,'*  the  term  meaning 
such  faults  as  a  copper^fastened  vessel  might 
have,  but  would  not  cover  the  sale  of  a  ves- 
sel not  copper-fastened.  Whitney  t.  Board- 
man,  118  Mass.  242,  247. 

A  sale  of  personal  property,  by  which 
the  vendee  takes  the  article  "with  all  faults,** 
etc.,  means  that  the  purchaser  shall  make 
use  of  his  eyes  and  understanding  to  discover 
what  defects  there  are,  but  the  vendor  is 
not  to  make  use  of  any  artifice  or  practice 
to  conceal  faults,  or  to  prevent  tbe  purchaser 
from  discovering  a  fault  which  he,  the  ven- 
dor, knew  to  exist  By  the  vendee's  taking 
the  article  with  all  faults,  the  vendor  is  re- 
lieved from  disclosing  any  faults  he  may 
know  to  exist  in  the  thing  sold.  Smith  v. 
Andrews,  30  N.  O.  3,  8. 

An  offer  of  sale.  In  which  the  vendor, 
after  describing  the  property,  adds  that  the 
article  is  to  be  taken  '*with  all  faults," 
means  all  the  faults  which  the  thing  describ- 
ed may  have,  consistent  with  its  being  the 
thing  described.  Smith  v.  Richards,  38  U. 
8.  (13  Pet)  26,  43,  10  L.  Ed.  42;  Shepherd  v. 
Kaln,  6  Bam.  &  Aid.  240.  Thus  in  an  ad- 
vertisement for  the  sale  of  a  ship,  describing 
her  as  a  copper-fastened  vessel,  adding  that 
she  was  to  be  taken  "with  all  faults,"  with- 
out any  allowance  for  defect  whatsoever, 
the  words  "with  all  faults"  could  not  mean 
the  fault  of  not  being  a  copper-fastened 
vessel.    Shepherd  v.  Kaln,  5  Bam.  &  Aid. 

24a 

As  used  in  a  conveyance  of  a  ship,  pro- 
viding that  the  vessel  is  to  be  taken  by  the 
purchaser  ••with  all  faults,  without  any  al- 
lowance for  any  defect  or  error  whatever," 
is  to  be  construed  as  a  declaration  that  the 
seller  does  not  warrant  the  vessel  in  any  re- 
spect Per  Pollock,  O.  B.,  in  Taylor  ▼.  Bul- 
len,  5  Bxch.  779,  788. 


WITH  AXX  P088ZBLB  KSPATOB. 

A  charter  party,  providing  that  a  cargo 
was  to  be  delivered  within  the  reach  of  the 
vessel's  tackles  ••with  all  possible  dispatch,** 
means  that  the  charterers  should  designate 
a  berth  for  the  loading  and  discharging  of 
the  cargo  which  was  not  occupied  by  any 
other  vessel,  and  that  they  should  furnish 
the  cargo  at  the  place  of  loading  as  fast  as 
it  might  be  possible  for  the  vessel  to  receive 
it  Moody  T.  000,000  Laths  (U.  S.)  2  Fed. 
607. 

A  stipulation  In  a  charter  party  that 
the  vessel  should  proceed  from  Melbourne 
to  Calcutta  ••with  all  possible  dispatch"  could 
only  be  constraed  to  mean  that  she  was  to 
proceed  directly  from  one  place  to  the  other. 
To  that  extent  time  was  made  of  the  essence 
of  the  contract  It  could  not  include  a  per- 
mission to  make  any  out  of  the  way  port 
Lowber  v.  Bangs,  69  U.  8.  (2  Wall.)  728,  738, 
17  L.  Ed.  76& 

•^ith  all  possible  dispatch,"  as  used  In 
a  contract  which  provided  that  one  party 
thereto  should  manufacture  rlfies  for  the 
other  with  all  possible  dispatch,  meant  with- 
in a  reasonable  time.  Rowan  t.  Sharp's 
Rifle  Mfg.  Co.,  33  Conn,  t,  23. 

Where  a  charter  party  stipulated  that 
the  vessel  should  proceed  with  all  possible 
dispatch  to  the  port  of  loading,  the  phrase 
••with  all  possible  dispatch"  amounted  to  a 
warranty,  and  was  not  merely  a  representa- 
tion that  she  would  so  proceed.  Giuseppe  v. 
Manufacturers'  Bxport  Co.  (U.  8.)  124  Fed. 
663,  666. 

WITH  BENEFIT  OF  8UUV1VOB8HIP. 

Where  a  bequest  was  made  to  several 
persons  between  them,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  ten- 
ants, with  benefit  of  survivorship,  it  was 
held  that  the  words  ••with  benefit  of  survi- 
vorship" were  not  sufficient  to  change  the 
tenancy  in  common  conferred  by  the  previous 
words  to  a  joint  tenancy.  Haws  t.  Haws^ 
3  Atk.  523,  62S. 

WITH  OAHOO. 

In  a  charter  party  describing  the  vessel 
as  '•now  sailed  or  about  to  sail  from  B.  with 
cargo  to  P.,"  the  words  **with  cargo"  implied 
that  the  vessel  was  loaded,  since  that  phrase 
applied,  not  only  to  the  words  ''about  to 
sail,"  but  to  the  word  "sailed,"  and,  if  the 
vessel  ••had  sailed  with  cargo,"  she  must 
have  had  her  cargo  on  board,  and  hence 
such  representation  was  material,  and  its 
falsity  authorized  a  repudiation  of  the  char- 
ter party.  The  Whickham,  5  Sup,  Ct  346, 
850,  113  U.  S.  40,  28  L.  Ed.  885. 
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WITH  OHIIJ>« 

''Woman  with  chUd,"  as  used  in  an  In- 
dictment charging  that  the  defendant  ad- 
ministered certain  medicine  to  the  prosecu- 
trix, Bhe  being  then  a  woman  with  child, 
with  intent  to  induce  a  miscarriage,  was 
sufficient  to  meet  the  requirements  of  8  Rev. 
St  p.  932,  (  11,  providing  that  every  person 
who  shall  administer  to  any  **pregnant  wo- 
man'* any  medicine,  with  Intent  thereby  to 
Induce  a  miscarriage,  shall  be  punished, 
since  the  words  "woman  with  child"  are  in 
their  ordinary  sense  synonymous  with  "preg- 
nant woman."  BIckhardt  v.  People,  83  N.  Y. 
462,  464,  33  Am.  R^.  462  (aflirming  22  Hun, 
525,  526). 

WITH  0O8T8. 

A  judgment  of  reversal  of  a  Judgment 
against  the  appellant,  "with  costs,"  means  all 
costs  of  both  the  trial  and  the  appellate 
court  Schoonmaker  ▼•  Bonnie,  3  N.  T.  Supp. 
492,  493,  51  Hun,  34. 

When  the  Court  of  Appeals  grants  a  new 
trial,  "with  costs"  to  the  plaintiff  to  abide 
the  event,  it  is  only  the  costs  in  the  Court 
of  Appeals  which  are  referred  to.  Belt  v. 
American  Cent  Ins.  Co.,  53  N.  T.  Supp.  368, 
864,  33  App.  Dlv.  239. 

The  allowance  of  costs  in  equity  being 
discretionary,  though  defendants  answered 
separately,  a  judgment  in  their  favor,  af- 
firmed, "with  costs,"  on  an  appeal  in  which 
they  were  all  joined,  authorizes  but  one  bill 
of  costs,  in  which  should  be  included  costs 
of  all  the  defendants.  Sweet  v.  City  of 
Syracuse,  20  N.  Y.  Supp.  924,  925,  66  Hun, 
629. 

Where  the  New  York  appellate  court 
reverses  an  order  of  the  General  Term  con- 
firming a  report  and  award  of  commission- 
ers, setting  aside  the  report,  ''with  costs," 
and  directing  a  rehearing  before  new  commis- 
sioners, the  formula  "with  costs"  in  the  final 
order,  without  more,  meant  only  the  costs 
of  appeal  to  the  appellate  court;  but  where 
the  judgment  of  the  trial  court  is  reversea 
and  a' new  trial  granted  in  either  an  equita- 
ble or  legal  proceeding  "with  costs  to  abide 
the  event"  all  the  costs  incurred  in  either 
court  up  to  that  time  are  Included.  Franey 
V.  Smith,  27  N.  B.  559,  126  N.  Y.  658. 

WITH  THE  OOXJBT. 

A  cause  left  "with  the  court"  la  one  held 
for  consideration  and  decision,  such  decision 
to  be  given  at  a  subsequent  term,  and  to  re- 
late back  and  be  as  of  the  time  of  the  term 
at  which  the  case  was  heard.  Yatter  v. 
Miller,  17  Ati.  860,  852,  61  Yt  147. 

WITH  DESIGN  TO  EFFEOT  DEATH. 

The  words  "with  a  design  to  effect 
death"  do  not  necessarily  imply  murder,  and 


are  not  inconsistent  with  manslaughter  as 
known  at  the  common  law.  At  common  law 
killing  with  design  might  be  either  murder 
or  manslaughter.  Malice  was  the  distin- 
guishing element  With  malice,  killing  with 
design  was  murder,  as  killing  In  obedience 
to  the  dictates  of  a  wicked  and  malignant 
heart;  but  manslaughter  is  not  necessarily 
killing  without  a  design  to  effect  death. 
State  y:  Greenleaf,  54  Ati.  88,  41,  71  N.  H. 
606  (citing  State  t.  CaUlgan,  17  N.  H.  253). 

WITH  EACH  OTHER. 

''With  each  other,**  as  used  In  HOl's 
Code,  ft  1873,  providing  for  the  punishment 
of  any  person  who,  being  within  the  degrees 
of  consanguinity  within  which  marriages  are 
prohibited,  shall  intermarry  or  commit  adul- 
tery or  fornication  with  each  other,  implies 
a  concurrent  act  and  the  consent  of  both 
parties.  If  one  of  the  parties  is  compelled 
by  force  to  consent  to  the  act,  there  can  be 
no  consent  of  such  party,  and  the  act  can- 
not be  committed  "with  each  other."  State 
V.  Jarvls,  26  Pac.  30%  303»  20  Or.  437»  23 
Am.   St    Rep.   141« 

WITH  EFFEOT. 

See  "Prosecute  to  or  with  Effect** 

WITH  EZOHAH  GE. 

The  words  "with  exchange"  in  a  draft 
distrains  defendants  negotiability.  Nicely 
y.  Winnebago  Nat  Bank  (Ind.)  47  N.  B.  476, 
477,  18  Ind.  App.  80;  Omer  v.  Sattiey  Mtg. 
Go.,  47  N.  E.  644.  645,  18  Ind.  App.  122. 

The  business  world  has  practically 
agreed  that  the  words  "with  exchange"  do 
not  destroy  the  negotiability  of  paper  con- 
taining them.  Flagg  v.  Barnes  County 
School  Dlst  No.  70,  58  N.  W.  489,  600,  4  N. 
D.  30. 

Under  Gomp.  Laws  Dak,  1887,  tit  16,  c. 
1,  entitied  "Negotiable  Instruments,"  provid- 
ing that  a  negotiable  instrument  must  he 
made  payable  in  money  only,  and  without 
any  condition  not  certain  of  fulfillment  and 
must  not  contain  any  other  contract  than  a 
promise  or  request  for  the  payment  of  a 
certain  sum  of  money  to  order  or  bearer,  an 
Instrument  by  which  the  maker  promises 
that  at  a  certain  time  after  date  he  will  pay 
to  the  order  of  the  payee  therein  named  a 
specified  sum,  "with  exchange  and  costs  of 
collection,"  and  with  interest  at  a  specified 
rate.  Is  not  a  negotiable  Instrument  The 
phrase  "with  exchange  and  costs  of  collec- 
tion" contains  a  condition  other  than  that 
authorized  by  the  statute,  and  also  a  con- 
dition not  certain  of  fulfillment,  as  it  is  un- 
certain as  to  whether  any  such  costs  will  be 
incurred.  SecQud  Nat  Bank  t.  Basuler  (U. 
S.)  65  Fed.  58,  59,  12  C.  0.  A.  517. 

"With  exchange,"  as  used  in  the  fol- 
lowing check:    *7ay  to  the  order  of  M.  Oat- 
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tie  Oo.  122,000.00,  with  exchange"— cannot 
be  construed  to  increase  the  amount  called 
for  by  the  check.  The  words  are  clearly 
surplusage.  North  Atchison  Bank  y.  Gar- 
retson  (U.  B.)  51  Fed.  168^  171,  2  a  a  A. 
145. 


WITH  FOBOB  AND 

See  ••VI  et  Armls." 


WITH  HTPOTHE8I8. 

In  the  common  parlance  of  the  bench 
and  bar  a  charge  with  hypothesis,  **\t  the 
Jury  believe  the  evidence  they  will  find"  so 
and  so,  is  also  known  as  the  general  affirma- 
tive charge,  though  the  phrase  '*with  hy- 
pothesis*' is  often  added  in  naming  such  an 
Instruction.  Dannelley  v.  State,  80  So.  452, 
130  Ala.  182. 


niTEllT. 

"With  Intent  to  sell,**  as  used  in  an  in- 
dictment charging  that  defendant  killed  a 
calf  less  than  four  weeks  old,  with  intent 
to  sell  the  meat  of  said  calf,  is  equivalent 
to  the  phrase  'for  the  purpose  of  sale,"  as 
used  in  St  1866,  c  258,  ft  1,  making  it  an 
offense  to  kill  a  calf  less  than  four  weeks 
old  for  the  purpose  of  sale.  Commonwealth 
T.  Raymond,  97  Mass.  567,  570. 

"With  intent  to  sell,**  as  used  in  a  statute 
which  provides  that  no  person  shall  own  or 
keep  any  intoxicating  liquors,  with  intent  to 
sell  the  same  in  this  state,  are  equivalent  to 
the  words  'for  the  purpose  of  sale";  and  an 
indictment  charging  that  the  defendant  had 
in  his  possession  liquors  "for  the  purpose  of 
sale"  is  a  sufficient  compliance  with  the  stat- 
ute. State  T.  Mohr,  6  N.  W.  183,  184,  58 
Iowa,  261. 

WITH  INTEBE8T. 

A  contract  whereby  one  agrees  to  pay 
money  generally,  with  interest,  signifies  in- 
terest at  the  statutory  rate.  O'Brien  v. 
Toung,  95  N.  Y.  428,  480,  47  Am.  Rep.  64; 
Hackettstown  Nat  Bank  v.  Rea  (N.  T.)  64 
Barb.  175,  178. 

A  note  promising  to  pay  a  certain 
amount,  *'with  interest"  at  the  rate  of  6  per 
cent,  per  annum,  implies  a  promise  to  pay  in- 
terest from  the  date  of  the  note.  Smith  v. 
Ooodlett,  21  S.  W.  106--108,  92  Tenn.  (8 
Pickle)  230. 

A  judgment  which  gave  to  a  party  a 
certain  sum  of  money,  *'with  Interest  at  5 
per  cent  from"  May  19,  1877,  is  equivalent 
to  the  phrase,  '•with  interest  at  5  per  cent 
per  annum  ftom"  May  18,  1877.  Brady  v. 
His  Creditors,  9  South.  59,  62,  43  La.  Ann. 
168w 


Testator's  will  recited  that  he  gave  and 
bequeathed  to  a  daughter  $1,000  to  be  paid  on 
her  marriage  or  when  she  arrived  at  age, 
**with  interest  after"  at  her  option,  meant 
that  Interest  should  be  reckoned  on  the  sum 
named  after  the  occurrence  of  one  of  the  two 
events  named  as  the  time  when  the  principal 
sum  was  to  be  paid.  Bradford  Academy  v. 
Grover,  55  Yt  462.  468. 

WITH  IJE2AVB. 

The  words  "with  leave,"  etc,  following 
the  absque  hoc  in  a  plea  of  covenants  per- 
formed absque  hoc,  imply  always  an  equita- 
ble defense  such  as  arises  out  of  special  dr^ 
comstances,  which  the  defendant  thereby  in- 
timates that  he  means  to  offer  in  evidence. 
Farmers'  &  Mechanics*  Turnpike  Oo.  ▼.  Mc- 
Gullough,  25  Pa.  a  Oasey)  803,  804. 


WITH  UKE  EFFEOT. 

See  "Effect" 

WITH  QUICK  OHIIJ>. 

"With  quick  child"  is  when  the  child  has 
quickened.  Beg.  v.  Wycherley,  8  Gar.  &  P. 
262,264. 

The  phrase  "with  quick  child"  is  syn- 
onymous with  "quick  with  child,"  both  im- 
porting that  the  child  has  quickened  in  the 
womb.  State  v.  Cooper,  22  N.  J.  Law  (2 
Zab.)  52,  57,  51  Am.  Dec.  24a 


WITH  BE0O17B8H 

The  words  "with  recourse,"  Indorsed  on 
the  assignment  of  a  note,  do  not  make  the 
assignor  a  guarantor  of  payment,  and  create 
no  liability  other  or  different  from  that  of  an 
assignor.  Bedden  v.  First  Nat  Bank,  71 
Pac.  578,  66  Kan.  747. 

WITH  8TBONO  HAKD. 

The  term  "strong  hand"  is  thus  explain- 
ed by  Ryder,  O.  R.,  in  Rex  v.  Bathurst,  Say- 
er,  226:  "The  words  'manu  forti'  are  under- 
stood to  import  something  criminal  in  its 
nature,  something  more  than  is  meant  by 
the  words  M  et  armis.*  And  Rolle  had  pre- 
viously said  (Style,  13i5)  that  these  words 
distinguished  'a  forcible  entry  with  strong 
hand'  from  an  ordinary  trespass  by  entering 
into  another's  land,  which  is  not  so  violent 
as  a  forcible  entry  is  supposed  to  be."  Butts 
y.  Voorhees,  13  N.  J.  Law  (1  J.  S.  Green)  18, 
18,  22  Am.  Dec  489. 

"With  a  strong  hand,"  as  used  in  an  in- 
dictment charging  that  persons  entered  into 
a  house  belonging  to  the  prosecutor,  and 
"with  a  strong  hand  violently  expelled  him," 
means  something  more  than  common  tres- 
pass.   The  statute  uses  the  words  '*with  a 
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stronir  band"  as  descrfblng  that  degree  of 
force  which  makes  an  entry  or  distrainer  of 
lands  criminal,  and  entitles  the  prosecutor 
under  the  circumstances  to  restitution  and 
damages;  and  in  an  Indictment  under  the 
statute  It  Is  sufficient  to  state  that  the  de- 
fendants entered  "with  a  strong  hand";  It 
being  considered  that  those  words  imply  that 
the  entry  was  accompanied  with  that  terror 
and  Yiolence  that  constitutes  the  offense. 
Rex  Y.  Wilson,  8  Term  R.  357,  861.  See^  al- 
so, Commonwealth  t.  Brown,  21  AtL  17,  188 
Pa.  447. 

The  offense  of  "forcible  trespass**  must 
be  done  '^^th  a  strong  hand,"  or,  as  others 
wise  expressed,  '^manu  forti,"  which  it  is 
held  Implies  greater  force  than  is  expressed 
by  the  phrase  **n  et  armis."  Consequently 
It  is  held  that  a  charge  that  the  trespass  was 
committed  tI  et  armis  is  insufficient  to 
charge  a  forcible  trespass.  State  y.  Bay,  82 
N.  C.  89,  40. 

WITHDRAW. 

The  term  ••withdraw,'*  In  a  corporation 
charter  authorising  the  state  to  withdraw 
prlylleges  and  franchises,  means  to  take 
away  what  has  been  enjoyed;  to  take  trom. 
Central  R.  &  Banking  Co.  t.  State,  54  Ga. 
401,  409. 

A  statute  chartering  a  water  company  to 
supply  a  city  with  water  for  domestic  pur- 
poses and  extinguishment  of  fires  authorized 
4t  to  take  water  from  a  designated  pond,  and 
prohibited  any  other  persons  to  cut  below 
the  pipes  of  the  company,  or  withdraw  the 
water,  or  obstruct  the  works.  Held,  that 
the  words  ''withdraw  the  water  or  obstruct 
the  works,"  In  the  connection  In  which  they 
were  used,  should  be  construed  to  refer  to 
the  particular  clause,  the  subject-matter  in 
question,  and  that  the  Legislature  was  not 
deprived  of  the  right  to  grant  the  use  of 
water  In  the  pond  not  required  for  the  pur- 
poses named.  Rockland  Water  Co.  y.  Cam- 
den Water  Co.,  15  Ati.  785,  789,  80  Me.  544, 
lL.R.A.38a 

Where  dividends  received  by  a  stock- 
holder Impair  or  reduce  the  capital  stock  of 
the  corporation,  the  capital  stock  Is  "with- 
drawn," within  Comp.  Laws  1897,  (  7057, 
providing  that,  if  the  capital  stock  of  a  cor^ 
poration  Is  withdrawn  and  refunded  to  the 
stockholders  before  payment  of  all  corporate 
debts  for  which  the  stock  is  liable,  the  stock- 
holder shall  be  liable  to  corporate  creditors 
to  the  amount  so  refunded.  American  Steel 
&  Wire  Ca  y.  Eddy,  89  N.  W.  952,  130  Mich. 


The  word  ••withdrawn,"  written  in  the 
margin  of  an  entry  book,  does  not  prove  the 
entry  to  have  been  withdrawn.  Mills'  Heirs 
v.  Lee,  22  Ky.  (6  T.  B.  Mon.)  91,  93»  94^  17 
Am.  Dec  118» 


WltliKold 

Laws  Wia  1885^  c  222,  authorises  the 
commissioners  of  public  lands  to  withdraw 
any  lands  from  sale^  and  provides  that,  when 
rei^ered,  the  lands  so  withdrawn  shall  flist 
be  offered  at  public  sale.  Const  art  10,  | 
S,  empowers  the  commissioners  to  withhold 
any  of  the  public  lands  from  sale,  and  Rev. 
St  ft  207,  permits  them  at  their  discretion  to 
withhold  such  portions  as  they  might  deem 
best,  either  before  or  after  advertisement  of 
sales.  Held,  that  while  etymologically  there 
is  a  difference  In  the  meaning  of  the  words 
••withhold"  and  ••withdraw,"  yet  since,  in  the 
construction  of  statutes^  words  are  taken  hi 
their  more  ordinary  and  popular  meaning, 
without  too  great  refinement  or  research  into 
their  etymology  as  applied  to  the  subject- 
matter  of  these  statutes,  it  would  make  little 
difference  in  the  common  apprehension 
whether  it  should  be  said  ••that  the  commit- 
sioners  may  withhold  the  land  from  sale,"  or 
•*the  commissioners  may  withdraw  the  lands 
from  sale,"  and  therefore  the  two  words 
should  be  construed  as  synonymous.  State 
T.  Cunningham,  59  N.  W.  508,  504^  88  Wis.  81. 


WITHD&AWAZi. 

See  ••Voluntary  Withdrawal.* 

The  withdrawal  of  a  cotlficate  or  other 
evidence  of  right  of  land  contemplated  by 
certain  Texas  land  acts,  providing  that  such 
certificate  and  evidence  should  be  returned 
with  the  survey  and  not  withdrawn,  etc.,  is 
the  •^vithdrowal"  by  the  act  of  the  owner  or 
some  one  for  him,  and  does  not  include  t 
theft  or  unauthorised  withdrawal  of  a  cer- 
tlflcate.    Snider  t.  Methvln,  00  Tez.  487,  4W. 


WITHD&AWINO  A  JUBOB. 

••Withdrawing  a  Juror"  describes  a  fl^ 
tion  to  which  a  court  m&x^  resort  when  It  ap- 
pears that  owing  to  som^i  accident  or  su^ 
prise,  defect  of  proof,  uneipected  and  diffi- 
cult question  of  law,  or  Ilk)  reason,  a  trial 
cannot  proceed  vrithout  inju^ce  to  a  party. 
The  withdrawal  of  a  juror  is  always  by  an 
agreement  of  the  parties,  and  Is  frequently 
done  at  the  recommendation  cf  the  judges 
when  it  Is  doubtful  whether  an  action  will 
He.  Such  procedure  Is  not  necesary  under 
statutes  making  complete  provlsi<to  for  stop- 
ping a  case  by  dismissal  without  prejudice  or 
continuance  for  cause  shown,  \fabash  & 
Co.  V.  Mccormick,  55  N.  B2.  251,  2%  28  Ind. 
App.25a 


WXTHD&AWZirO  8TO€aCHOXiIN5B8. 

The  term  •'withdrawing  stockholders," 
as  used  in  the  by-laws  of  a  building  associa- 
tion, providing  that  no  money  can  b»  drawn 
from  the  loan  fund  for  any  other  purpose^ 
except  for  making  loans  on  security,  and  pay- 
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Ing  amounts  due  withdrawbig  ttoddiolders, 
means  not  only  those  who  may  withdraw 
before  the  matorlty  of  their  certificates,  bat 
also  those  who  sliall  withdraw  at  that  time 
or  afterwards.  Yought  y.  Eastern  Building 
A  Loan  Ass'n  of  Syracuse,  65  N.  B.  490^  407, 
172  N.  Y.  G08^  82  Am.  St  B^.  701. 


WITHERITL 

See  ''Carbonate  of  Baryta." 

WITHHOLD. 

''Withhold,**  as  used  in  an  Indictment 
charging  that  defendant  did,  with  intent  to 
deprive  the  true  owner  of  certain  property 
and  to  appropriate  same  to  tiimself,  willfully, 
unlawfully,  and  feloniously  appropriate,  se- 
crete, withhold,  take,  steal,  and  carry  it 
away,  means  to  retain,  to  keep  back.  People 
T.  Lammerts,  58  N.  B.  22,  24, 164  N.  Y.  137. 

As  used  in  Act  June  17,  1878»  c.  259,  | 
1,  20  Stat  140,  Supp.  Rev.  St  p.  186  [T7.  S. 
Gomp.  St  1901,  p.  2734],  proYldlng  that  the 
Postmaster  General,  if  satisfied  that  a  post- 
master has  made  default  in  returns  of  the 
business,  may  withhold  commission  on  such 
returns,  "withhold"  implies  a  temporary  sus- 
pension, rather  than  a  total  and  final  denial 
or  rejection  of  the  same.-  United  States  y. 
Dumas,  13  Sup.  Ot  872,  878»  149  U.  S.  278, 
87  L.  Ed.  734. 

The  term  "withheld  salaiyt''  as  used  in 
Pol.  Code,  (  1699,  providing  that  any  teacher 
whose  salary  !■  withheld  may  apply  to  the 
Superintendent  of  Public  Instruction,  etc., 
means  a  withholding  by  the  board  of  school 
trustees  of  the  original  warrant  in  favor  of 
the  teacher.  The  first  portion  of  the  section 
provides  simply  that  any  teacher  whose  sal- 
ary is  withheld  may  appeal  to  the  superin- 
tendent The  next  portion  provides  for  the 
investigation  of  the  facts,  and  then  that  the 
superintendent  shall  pronounce  a  final  judg- 
ment and  that  the  county  superintendent  if 
the  judgment  is  in  favor  of  the  teacher,  shall, 
if  the  trustee  refuse  to  issue  an  order  for  said 
withheld  salary,  issue  his  requisition  in  fa- 
vor of  said  teacher.  This  last  portion  of  the 
section  clearly  informs  us  that  the  "with- 
held salary"  results  from,  and  consists  of, 
the  refusal  of  the  trustees  to  issue  their  war- 
rant in  the  teacher's  favor.  Williams  v.  Bag- 
nelle,  72  Pac  406»  409, 188  GaL  699. 
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Where  a  statute  prohibited  the  erection 
of  a  wooden  building,  or  of  any  addition  to 
a  wooden  buildings  having  a  chlmn^  within 


it  the  words  *%avlng  a  chimney  within  Itf* 
are  to  be  strictly  construed;  and  hence, 
where  a  wooden  addition  was  put  up  which 
had  a  chimney  without  it  the  case  was  not 
within  the  statute.  Dagget  t.  State,  4  Conn. 
60,  64, 10  Am.  Dec.  100. 

The  phrase  "within  three  months  before 
the  commencement  of  the  imprisonment** 
strictly  construed,  excludes  the  time  of  im- 
prisonment; but  in  an  act  relating  to  as- 
signments by  debtors,  made  before  imprison- 
ment it  will  be  taken  to  Include  it  and  to 
mean  a  "period  commencing  three  months 
before  the  imprisonment**  Becke  t.  Smith, 
2  Mees.  &  W.  191.  19& 

An  agreement  that  certain  work  was  to 
be  done  "within  a  fortnight"  before  Michael- 
mas means  during  the  period  which  elapses 
in  the  fortnight  immediately  before  Michad- 
mas,  and  not  between  the  time  the  expres- 
sion was  used  and  the  commencement  of  that 
fortnight  Thomas  v.  Lambert  8  Adol.  &  B. 
61. 

Where  a  mortgage  provided  that  if  de- 
fault should  be  made  in  the  payment  of  in- 
terest the  mortgagor  should,  "within  six 
months  after  such  default  shall  have  accrued, 
the  same  default  still  continuing,**  give  pos- 
session, and  that  if  such  default  was  made 
and  continued,  the  trustee  might  take  posses- 
sion of  the  property,  the  phrase  "within  six 
months'*  meant  a  default  in  payment  of  in- 
terest which  had  continued  for  six  months. 
Union  Trust  Co.  v.  Chattanooga  Electric  By. 
Co..  47  S.  W.  422,  101  Tenn.  297. 

Under  the  statute  disquallfjrlng  a  Juror 
to  serve  when  he  is  related  to  the  defendant 
or  to  the  prosecutor  within  the  sixth  degree, 
computing  by  the  dvil  law,  a  juror  related  in 
the  sixth  degree  to  the  prosecutor  Is  incom- 
petent as  the  term  "within,"  as  a  limit  of 
time,  or  space,  or  degree,  embraces  the  last 
day  or  degree,  or  entire  distance,  covered  by 
the  limit  Hamilton  t.  State^  47  a  W.  695, 
696,  101  Tenn.  417. 

As  ftlmttinc  oa. 

St  11  Geo.  Ill,  c  15,  enacted  for  the  bet- 
ter paving  of  High  street  and  authorizing 
commissioners  for  the  defraying  of  expenses 
to  rate  all  and  every  person  or  persons  who 
shall  inhabit  hold,  occupy,  possess,  or  enjoy 
any  house,  shop,  etc,  "within  the  said 
street"  should  be  construed  to  mean  abutting 
on  said  street;  'it  being  dear,**  says  Alder- 
son,  B.,  "that  no  house  is,  strictly  speaking, 
'within  the  street*  We  must  therefore,  con- 
sider the  intention  of  the  Legislature  in  using 
these  words;  the  intention  being  to  impose 
a  rate  on  all  persons  whose  access  to  thetar 
houses  was  improved  by  the  paving  and  re- 
pahing  of  the  street  Therefore  the  words 
'every  inhabitant  within  the  street*  meant 
every  person  whose  sole  access  to  his  prem- 
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tfles  18  from  fbe  street**    Baddeley  ▼.  Glngell, 
1  Bzch.  819,  834. 

As  any  time  baf  ove* 

As  used  in  a  statute  requiring  tbat  the 
summons  in  a  proceeding  under  the  landlord 
and  tenant  act  may  be  returned  "within  tour 
days,"  the  phrase  quoted  means  It  Is  return- 
able at  the  discretion  of  the  Justice  at  any 
time  not  more  than  four  days,  and  does  not 
mean  *'not  less  than  four  days.**  Hower  t. 
Krlder  (Pa.)  15  Serg.  &  R.  43. 

St.  1856^  c  231,  I  2,  declares  that  ft  Uen 
on  a  vessel  shall  be  dissolved  unless  a  cer- 
tificate is  filed  within  four  days  from  the 
time  such  ship  or  vessel  shall  depart  from 
the  port  at  which  she  was  when  the  debt  was 
contracted.  Held,  that  the  proylslon  "with- 
in four  days  from  the  time,"  etc.,  was  a  limit 
beyond  which  the  certificate  could  not  be 
filed,  but  could  not  be  construed  as  a  limita- 
tion within  which  the  certificate  must  be 
filed,  so  that  it  could  not  legally  be  filed  be- 
fore the  departure  of  the  vessel;  and  hence 
the  certificate  might  legally  be  filed  at  any 
time  before  the  expiration  of  the  four  days, 
and  whether  it  is  filed  before  or  after  the 
beginning  of  the  four  days  is  immaterial. 
Yoimg  V.  The  Orpheus,  119  Mass.  179,  185. 

"Within,'»  as  used  in  Rev.  St  111.  c  82, 
I  81,  declaring  that  a  subcontractor's  notice 
shall  be  served  within  40  days  from  the  com- 
pletion of  the  subcontract,  or  within  40  days 
after  payment  should  have  been  made,  is 
used  as  a  preposition,  and  in  the  sense  that 
the  service  of  notice  Is  to  be  inside  the 
limit  or  compass  of  40  days  after  the  comple- 
tion of  the  contract  or  the  maturity  of  pay- 
ments thereunder,  and  not  later,  and  does 
not  mean  that  the  notice  shall  not  be  served 
until  the  subcontract  has  been  completed  or 
the  payment  fallen  due.  Carey-Lombard 
Lumber  Ck).  v.  Fullenwlder,  87  N.  B.  899,  900, 
160  111.  629. 

As  used  in  a  city  ordinance  providing 
that  a  contractor  must  give  written  notice 
of  any  balance  due  on  bis  contract  "at  any 
time  within  10  days  after  the  completion'* 
of  the  contract,  these  words  do  not  mean 
that  the  notice  cannot  be  given  before  the 
completion  of  the  contract,  and  that  the  con- 
tractor is  limited  to  the  10  days  after  the 
completion,  since  it  might  be  difiicult  for  him 
to  know  when  the  contract  was  completed, 
but  mean  that  notice  must  be  given  before 
the  expiration  of  the  10  days  after  the  com- 
pletion. Merchants'  &  Traders'  Nat  Bank 
V.  City  of  New  York.  97  N.  Y.  855,  861. 

The  word  "within,"  as  used  In  Code, 
i  510,  requiring  a  writ  to  be  returned  within 
60  days  from  its  date,  indicates  that  the 
writ  need  not  be  deferred  imtil  the  sixtieth 
day,  and  due  diligence  on  the  part  of  the  offi- 
cers requires  the  return  to  be  made  prompt- 
ly.   Nebraska  Loan  &  Trust  Cow  v.  Hamer, 


68  N.  W.  696^  698^  40  Neb.  28L  See,  also, 
Guemey  t.  Moore,  82  S.  W.  1132,  1186^  131 
Mo.  66a 

"It  has  always  been  the  opinion  of  the 
profession  that,  while  a  mortgage  payable 
within  a  certain  time  may  at  the  option  of 
the  mortgagor  be  paid  off  at  any  time  beyond 
that,  ft  debt  payable  in  a  certain  time  can- 
not be  extinguished  without  the  consent  of 
the  creditor  before  the  expiration  of  the  time 
specified.'*  In  re  Hofmann  (Pa4  14  Wkly. 
Notes  Gas.  563,  565. 

The  use  of  the  word  "within,**  in  ft  bond 
by  which  the  obligor  is  entitled  to  a  recon- 
veyance of  land  if  he  first  pay  ft  sum  of 
money,  with  interest,  within  ft  certain  tlme^ 
authorises  the  payment  of  the  money  and  a 
reconveyance  of  the  land  at  any  time  within 
the  year.  Whether  a  party  who  has  exe- 
cuted ft  promissory  note  for  the  payment  of  a 
sum  of  money,  with  interest,  within  ft  yeftr, 
may  tender  the  money  before  the  expiration 
of  the  year,  is  questionable;  but  it  seems 
that  upon  a  contract  for  the  delivery  of  spe- 
cific articles  within  a  certain  period  perform- 
ance  may  be  tendered  before  the  expiration 
of  the  time.  Buifum  v.  Buifum,  11  N.  H. 
451,  456. 

Where  a  party  purchases  a  tract  of  land 

at  ft  price  named,  and  pays  for  the  same  in 

a  dty  lot,  stipulating  that  said  lot  shall  sell 

I  within  one  year  at  that  price  and  over,  and 

I  in  case  of  its  not  selling  for  that  amount  he 

,  will  make  up  the  deficiency  in  cash,  etc, 

I  the  term  "within"  was  held  to  include  any 

I  time  during  the  subsequent  year,  so  that  the 

I  other  party  is  at  liberty  to  sell  the  lot  at  a 

I  public  auction  at  any  time  during  the  year, 

and  if  It  does  not  bring  the  price  stipulated 

the  party  will  be  liable  for  the  deficiency. 

Hakes  v.  Peck,  ^40  N.  Y.  (1  Keyes)  505,  508L 

As  ftt  or  before. 

"Within  a  certain  period,"  "on  or  before 
a  day  named,"  and  "at  or  before  a  certain 
day"  are  equivalent  terms,  and  the  rules  of 
construction  apply  to  each  alike.  Leader  v. 
Plante,  50  Ati.  54,  95  Me.  339,  85  Am.  St. 
Rep.  415. 

As  ftt  end  of. 

A  direction  to  return  an  execution  Issued 
by  a  justice  of  the  peace  "within  60  days"  is 
equivalent  to  "in  60  days,"  or  "at  the  end  of . 
60  days."     Adams  t.  Cummiskey,  58  Mass. 
(4  Gush.)  420,  423. 

As  ftt  least. 

Rev.  St  ft  2257,  providing  for  the  admis- 
sion of  recorded  instruments  without  other 
or  further  proof  of  their  execution,  unless 
the  opposite  party  shall,  "within  three  days 
before  the  trial"  of  the  case,  file  an  aflldarit . 
stating  that  he  believes  such  instrument  of 
writlhg  to  be  forged,  means  at  least  three 
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ttys  before  fbe  trtal  of  the  case.    Hammond 
Y.  Connolly,  68  Tex.  e2,  64. 

As  azelndliic  ftrmt  daj« 

The  statutory  requirement  that  a  town 
liable  for  the  support  of  a  pauper  shall  cause 
him  to  be  removed  to  the  town  of  his  set- 
tlement "within  80  days'*  from  the  time  of 
receiving  notice  from  another  town  that 
support  has  been  furnished,  etc.,  is  satisfied 
by  a  lemoyal  on  the  8th  of  April,  in  pursu- 
ance of  a  notice  receiyed  on  the  9th  of 
March.  ''Whether  the  iiemoyal  was  In  time 
turns  on  the  controverted  question  whether 
the  day  om  which  the  notice  was  received  is 
to  be  counted  as  one  of  the  80.  We  consider 
it  now  well  settled  as  a  general  rule  that 
when  an  act  is  to  be  done  within  a  given 
number  of  days  from  the  date,  or  day  of  the 
date,  of  act  done,  the  day  of  the  date  is 
excluded.  Otherwise  an  act  to  be  done  in 
one  day  must  be  done  on  the  same  day, 
and  as  there  is  no  fraction  of  a  day  such 
stipulation  must  create  an  obligation  to  do 
It  Instanter.**  Per  Shaw,  G.  J.,  in  Inhabitants 
of  Seekonk  v.  Inhabitants  of  Rehoboth,  62 
Mass.  (8  Oush.)  871,  873.  See,  also,  Bar- 
croft  V.  Roberts,  92  N.  O.  249;  MUler  ▼. 
Henshaw,  84  Ky.  (4  Dana)  325,  827. 

In  computing  the  20  days  "within" 
which  a  writ  of  error  is  to  be  taken  out  on 
an  award  of  property,  either  the  day  of 
filing  the  award  or  the  day  of  filing  the 
writ  is  excluded.  Frants  v.  Kaser  (Pa.)  8 
Serg.  &  R.  895. 

Where  process  is  made  returnable  "with- 
in" 30  days,  the  day  on  which  the  process 
is  issued  is  to  be  excluded  in  computing  the 
time.  McDonald  v.  Vinette,  17  N.  W.  819, 
820,    321,   58  Wis.   619. 

"Within  five  days,"  as  used  in  Laws 
1884,  p.  288,  ft  718,  providing  that,  if  the 
defendant  in  an  action  before  a  justice  of  the 
peace  he  served  with  summons  in  the  pre- 
cinct in  which  the  action  is  brought,  he 
must  appear  and  answer  the  complaint  with- 
in five  days,  does  not  include  the  first  day; 
that  is,  the  day  of  the  issue  of  the  summons. 
Ducheneau  y.  House,  10  Pac.  427,  4  Utah, 
363. 

Under  Gen.  St  c.  123,  (  57,  requiring  a 
copy  of  the  deed  and  the  return  of  the  at- 
tachment of  bulky  and  personal  property  to 
be  deposited  in  the  town  clerk's  office  at  any 
time  "within  three  days"  thereafter,  the  day 
of  the  attachment  is  to  be  excluded  in  the 
computation  of  the  time.  Bemis  v.  Leonard, 
118  Mass.  502,  509,  19  Am.  Rep.  470. 

In  computing  the  time  within  which  suit 
against  a  boat  for  stores  furnished  should 
be  commenced,  the  day  on  which  the  de- 
livery was  completed  should  be  excluded. 
The  Mary  Blane  y.  Beehler,  12  Mo.  477. 

Where  a  contract  required  a  conditional 
payment  of  a  sum  of  money  at  any  time 
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"within  five  years,"  and  provided  that,  if  the 
condition  did  not  happen  '*within  five  years 
from  its  date,"  then  payment  should  be  made 
absolutely,  hi  computing  the  time,  the  day 
on  which  the  contract  was  executed  must 
be  excluded.  Shelton  v.  Gillett;  79  Mich. 
173,  44  N.  W.  428. 

••Within  two  years  after,**  as  used  in 
Rev.  St  art  3203,  providing  that  certain 
!  actions  "shall  be  commenced  and  prosecuted 
within  two  years  after  the  cause  of  action 
shall  have  accrued,  and  not  afterwards," 
should  be  construed  to  exclude  the  date  on 
which  the  cause  of  action  accrues;  and 
hence,  where  a  cause  of  action  accrued  on 
July  8,  1883,  a  suit  brought  on  July  3,  1886, 
was  not  barred  by  the  statute.  Smith  v. 
Dickey,  11  a  W.  1049,  1050,  74  Tex.  61. 

Rev.  St  I  3203,  providing  that  certain 
actions  may  be  conmienced  within  two  years 
after  the  cause  of  action  shall  have  accrued, 
and  not  after.  Is  to  be  construed  as  exclud- 
ing the  day  on  which  the  cause  of  action  ac- 
crued. Smith  T.  Dickey,  U  S.  W.  1049, 
1060,  74  Tex.  61. 

Laws  41st  Sess.  c.  94,  I  17,  providing 
that  an  appeal  shall  be  taken  from  a  judg- 
ment rendered  hi  a  Justice's  court  "within" 
four  days  from  the  date  of  the  rendition 
of  the  judgment,  should  be  construed  so  as 
to  exclude  the  first  day— that  is,  the  day  on 
which  the  judgment  was  rendered;  so  that 
an  appeal  taken  on  the  16th  of  the  month 
ftom  a  judgment  rendered  on  the  12th  was 
taken  within  four  days  within  the  meaning  of 
the  statute.  Ex  parte  Dean  (N.  Y.)  2  Oow. 
606^  006,  14  Am.  Dec.  521. 

Act  March  3,  1873,  {  1,  providing  that 

an  appeal  shall  be  taken  "within  six  months" 

after  the  date  of  the  rendition  of  a  decree, 

means  that  the  time  within  which  the  ap- 

!  peal  is  to  be  taken  is  to  be  computed  by  ex- 

.  eluding  the  first  day  and  then  beginning  the 

I  full  number  of  days  or  months  to  be  com- 

i  puted.    Where  a  decree  was  rendered  Peb- 

i-uary  21st  and  transcript  filed  on  August 

22d,  the  transcript  was  filed  one  day  too 

late.    Glore  v.  Hare,  4  Neb.  131,  132. 

"Within  10  days,"  as  used  in  Laws  1854^ 
p.  611,  c.  282,  I  7,  rendering  a  railroad  liable 
for  a  penalty  for  falling  to  ring  a  bell  or 
sound  a  whistle  on  its  locomotive  before 
crossing  highways,  to  be  collected  in  an  ac- 
tion to  be  brought  within  10  days  thereafter, 
construed  to  include  10  days  in  addition  to 
the  day  on  which  the  act  giving  rise  to  the 
penalty  occurred.  People  v.  New  York  Gent 
R.  Co.  (N.  Y.)  28  Barb.  284,  286. 

As  ezeludini;  first  and  last  days. 

Where  a  judgment  was  rendered  on  the 
27th  day  of  April,  1858,  notice  of  appeal 
served  on  the  28th  day  of  April,  1859,  was 
not  "within  one  year"  from  the  date  of  the 
judgment    State  t.  Jones.  U  Iowa,  11,  16w 
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Notice  of  filing  exceptioni  wai  inrafll- 
cient,  as  not  given  "within  20  days/'  where 
the  verdict  was  rendered  June  5th,  exc^>- 
tions  filed  Jane  25th,  and  notice  thereof 
given  June  26th.  De  Bang  v.  Scripture,  46 
N.  B.  406,  168  Mass.  91« 

As  for  tJie  apaee  of. 

A  notice  to  a  sheriff  of  a  claim  against 
him  for  damages  for  "failure  to  return  said 
execution  within  one  month  from  the  return 
day  expressed  in  said  execution"  is  equiva- 
lent to  the  phrase  "for  the  space  of  one  month 
after  the  return  day  thereof  as  used  in  a 
statute  making  a  sheriff  liable  for  the  failure 
to  return  the  execution  for  the  space  of  one 
month  after  the  return  day  thereof.  Gore  t« 
Hedges,  28  Ky.  (7  T.  B.  Mon.)  620,  521. 

As  from  date. 

A  written  guaranty  providing  that  the 
guarantor  will  be  responsible  for  the  hotel 
bill  of  a  certain  person  and  will  see  it  paid 
"within  20  days"  means  within  20  days  from 
the  date  of  such  undertaking.  Patterson  t. 
Gage,  16  Pac.  560,  562,  11  Colo.  50. 

As  used  in  Rev.  St  ft  2031,  providing  that 
on  the  entry  of  any  merchandise  the  decision 
of  the  collector  as  to  the  rate  and  amount  of 
duties  to  be  paid  shall  be  final  and  conclu- 
sive, unless  the  importer  shall  'Within  10 
days  after  the  ascertainment  and  liquidation 
of  the  duties"  by  the  proper  officers,  as  well 
in  cases  of  merchandise  entered  in  bond  as 
for  consumption,  give  notice  in  writing  to 
the  collector  if  dissatisfied  vrlth  his  decision, 
cannot  be  construed  as  meaning  that  the 
ascertainment  and  liquidation  of  the  duties 
should  have  been  made  at  the  date  of  the 
last  final  withdrawal  of  the  merchandise 
covered  by  the  bond,  but  the  limitation  of  the 
right  to  complain  or  to  appeal  commences 
with  the  date  of  the  liquidation,  whenever 
that  is  made.  Merrltt  v.  Cameron,  11  Sup. 
Ct  174,  176,  137  U.  S.  542,  84  L.  Bd.  772. 

As  in  all  parts  of. 

An  averment  by  plaintiff  in  an  action 
for  not  setting  out  tithes  of  hay,  reciting 
that  there  was  a  certain  immemorial  cus- 
tom as  to  setting  out  the  tithe  ''within  the 
parish,"  and  the  limit,  bounds,  and  tithe- 
able  places  thereof,  was  satisfied  by  evidence 
that  the  custom  prevailed  in  all  parts  of  the 
parish  where  tithes  of  hay  were  set  out, 
and  that  proof  of  a  modus  for  hay  In  one 
township  made  no  difference.  Plgott  v.  Bay- 
ley,  6  Bam.  &  O.  16,  17. 

Aa  Inelading  flrst  day. 

St  20  Geo.  II,  c.  37,  ft  2,  enacting  that 
no  sheriff  shall  be  liable  to  be  called  on  to 
make  a  return  of  any  writ,  unless  required 
to  do  so  "within  six  months"  after  the  ex- 
piration of  his  office,  would  include  the  day^ 
on  which  he  went  out  of  office  in  reckoning 
the  time.   Rex  v.  Adderley,  2  Doug.  463,  466. 


''Within  20  days  after,"  as  med  In  llie 
arbitration  act,  which  provides  that  an  ap- 
peal shall  b^  entered  within  20  days  after 
entry  of  the  award  of  arbitrators  <m  the 
docket.  Includes  the  day  on  which  the  entry 
of  award  is  made.  Boutlier  v.  Johnson  (Pa.) 
2  Browne,  17,  19. 

Gen.  St  c  44,  art  2, 1  2,  authorising  the 
setting  aside  of  certain  mortgages  and  trans- 
fers of  property  made  in  fraud  of  creditors, 
where  the  action  therefor  is  brought  ''witiiin 
six  months"  after  the  instrument  ia  placed 
on  record,  means  six  months  computed  by  In- 
cluding the  day  on  which  the  instrument  Is 
placed  on  record.  Lebus  v.  Wayne-Ratter- 
man  Co.,  21  S.  W.  662,  14  Kjr.  Law  B^.  794. 

As  ineladliic  last  day. 

Within  a  certain  time  embraces  the  last 
day  of  the  time  limited.  Union  Trust  Go.  v. 
Chattanooga  Electric  Ry.  Co.,  47  &  W.  422, 
101  Tenn.  297;  Miller  v.  Henshaw,  84  Ky. 
(4  Dana)  826,  827. 

"Within,"  as  used  tn  a  guaranty  of  pay- 
ment "VTlthin  one  year  ftom  the  date  here- 
of includes  the  last  day  of  the  spedfled 
p^od.  Fifth  Nat  Bank  v.  Woolsey,  48  N. 
Y.  Supp.  148^  160,  21  Misc.  Rep.  767. 

Rev.  Code,  p.  90,  placing  in  the  fifth 
class  all  claims  against  estates  which  shall 
be  legally  exhibited  within  one  year  af  t^  the 
granting  of  the  flrst  letters  on  the  estate, 
will  be  construed  to  Include  the  entire  cal- 
endar day  of  the  flrst  succeeding  anniversary, 
and  hence  a  claim  filed  any  time  during  said 
period  is  a  claim  of  the  fifth  class.  Kimm 
V.  Osgood*s  Adm'r,  19  Mo.  60,  61. 

As  lower. 

A  contract  providing  that  new  tiles  for 
fireplace  fronts  and  hearths  should  be  esti- 
mated at  a  certain  sum  each,  the  owner  te 
have  the  privilege  of  selecting  all  these  ai^ 
tides  "within  the  above  figures,"  means  at 
lower  figures.  Harrison  v.  Reeves,  28  AtL 
663,  664,  160  Pa.  134. 

As  not  beyond. 

Code,  (  374,  requiring  service  of  notice  to 
be  within  five  days  if  the  person  to  be  served 
reside  "within"  60  miles  of  the  place  where 
the  hearing  is  to  be  bad,  means  not  exceed- 
ing, not  beyond.  Hovey  ▼.  McCrea  (N.  Y.)  4 
How.  Prac.  81,  82. 

"Within,"  as  used  in  Act  Dec  12.  1888^ 
prohibiting  the  selling  of  Intoxicating  liquors 
within  three  miles  of  a  town,  meant  In  the 
limits  or  compass  of,  not  beyond,  and  pro- 
hibited the  sale  within  the  corporate  limits^ 
as  well  as  vrithln  a  three-mile  radius  out- 
side of  such  limits.  Jennings  T.  Russell,  9 
South.  421,  423,  92  Ala.  60B. 

As  not  later  tlian* 

"Within,"  as  used  In  a  statute  requiring 
claims  against  an  insolvent  estate  to  be  filed 
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within  ft  certain  time,  means  that  the  claim 
can  be  filed  within  a  time  not  "beyond  the 
time  fixed."  The  word  ''within,"  as  defined 
by  Webster,  is  *1n  the  limit  or  compass  of; 
not  beyond;  nsed  to  refer  to  place  or  time; 
not  later  than."  Leyert  r.  Read,  64  Ala.  529, 
581;  Guemey  t.  Moore,  82  &  W.  1182,  1186, 
181  Mo.  650. 

When  time  Is  spoken  of,  any  act  Is 
''within"  the  time  named  that  does  not  ex- 
tend beyond  it.  Sanborn  t.  Fireman's  Ins. 
Co^  82  Mass.  ad  Gray)  448,  455,  77  Am. 
Dec  419. 

Act  1864,  providing  that  on  the  entry  of 
any  merchandise  the  decision  of  the  col- 
lector as  to  the  rate  and  amount  of  duties 
shall  be  final  and  conclusiye,  unless  the  im- 
porter shall,  "within  10  days  after  the  ascer- 
tainment and  liquidation  of  the  duties,"  give 
notice  in  writing  to  the  collector  if  dissat- 
isfied with  his  decision,  should  be  construed 
as  fixing  only  the  terminus  ad  quem,  the 
limit  beyond  which  the  notice  shall  not  be 
glYen,  and  not  to  fix  the  final  ascertainment 
and  liquidation  of  the  duties  as  the  ter- 
minus a  quo,  or  the  first  point  of  time  at 
which  the  notice  may  be  given.  Davies  t. 
MUIer,  9  Sup.  Ct  560,  562,  180  U.  S.  284,  82 
U  Ed.  932. 

Act  March  8,  1857,  c.  98,  |  6,  providing 
that  on  the  entry  of  any  merchandise  the 
decision  of  the  collector  of  customs  at  the 
port  of  importation  as  to  Its  liability  to  duty 
or  exemption  therefrom  should  be  final  and 
conclusive,  unless  the  owner  or  agent  should 
"within  10  days  after  such  entry"  give  no- 
tice to  the  collector  in  writing  of  his  dissat- 
isfaction with  such  decision,  should  be  con- 
strued as  fixing  a  terminus  ad  quem,  and  not 
a  terminus  a  quo,  or,  in  other  words,  as  lim- 
iting the  time  after  which  a  protest  should 
not  be  made,  but  permitting  it  to  be  made  as 
early  as  it  could  have  been  made  under  the 
previous  law.  Davies  v.  Miller,  9  Sup.  Ct 
560,  561,  130  U.  S.  284,  32  U  Ed.  932. 

"Within  six  months  after  probate  of  the 
will,"  as  used  in  St  1861,  c.  164,  which  al- 
lows a  waiver  by  a  widow  of  the  provisions 
for  her  benefit  in  her  husband's  will  to  be 
made  at  any  time  "within  six  months  after 
the  probate  of  the  will,"  should  be  construed 
to  fix  a  time  when  her  right  of  election  shall 
cease,  and  not  to  mean  that  a  widow  was 
not  entitled  to  make  such  waiver  before  the 
probate  of  the  will.  Atherton  v.  Oorliss,  101 
Mass.  40,  44. 

The  primary  meaning  of  the  word  "with- 
in" Is  "in  the  inner  part  or  side  of."  Wor- 
cester gives  as  examples  these:  "Go  shut 
thyself  within  thy  house.  Esek.  Ill,  24." 
"That  which  Is  within  the  cups  and  platters. 
Matt  xxill,  26."  But  such  meaning  is  not 
applicable  to  the  word  as  used  in  a  statute 
requiring  written  exceptions  to  be  filed  with- 


in 10  days,  but  the  word  is  used  In  the  sense 
of  •'beyond."  Chicago,  8.  P.  A  a  By.  Co. 
T.  Bubanks,  82  Mo.  App.  184,  189. 

St  1897,  p.  201«  requires  every  munSdpal 
contractor  to  file  a  bond  providing  that  if 
he  fails  to  pay  for  the  materials  furnished 
or  work  done,  then  the  sureties  will  pay,  if 
the  materialman  or  laborer  shall,  "within" 
80  days  from  the  time  such  work  is  com- 
pleted, file  with  the  council  a  verified  state- 
ment that  he  has  not  been  paid.  It  is  held 
that  the  term  "within"  in  this  statute  does 
not  fix  the  beginning  and  the  end  of  the 
time  within  which  the  claim  must  be  filed, 
but  that  it  merely  states  a  limit  beyond 
which  a  claim  cannot  be  filed,  but  does  not 
preclude  the  filing  of  the  claim  before  the 
completion  of  the  work.  French  ▼•  Powell, 
68  Pac.  92,  93,  135  Cal.  636. 

Snadftys  ezolnded. 
"Within  six  days,"  as  used  In  a  statute 
providing  that  appeals  flrom  justice  court 
must  be  taken  within  six  days  from  the  ren- 
dition of  judgment  Is  to  be  construed  as  re- 
quiring Sunday  to  be  Included  in  the  compu- 
tation of  the  six  days.  Patchln  t.  Bonsadc, 
52  Mo.  431,  434. 

Sundays  are  excluded  in  computing  the 
periods  of  10  days  under  Const  111.  art  5,  ft 
16b  providing  that  any  bill  which  shall  not 
be  returned  by  the  Governor  "within  10  days 
(Sundays  excluded)  after  it  shall  have  been 
presented"  to  him  shall  become  a  law  in 
like  manner  as  if  he  had  signed  it  etc.  Peo- 
ple V.  Rose,  47  N.  B.  547,  548,  167  Dl.  147. 

Where  an  act  is  to  be  done  within  a  cer- 
tain time^  and  the  last  day  falls  on  Sunday, 
Sunday  must  be  excluded,  and  the  act  done 
on  Saturday,  or  it  will  be  insufiacient  Pat- 
rick V.  Faulke,  45  Mo.  812,  814;  Barcroft  ▼. 
Roberts,  92  N.  0.  249. 

S9t]i  off  FebrvAry  ezelnded* 

Rev.  St  1843,  p.  889,  requiring  appeals 
to  be  taken  "within  30  days"  after  rendition 
of  judgment  is  complied  with  by  an  appeal 
taken  March  25,  from  a  judgment  rendered 
February  24,  1852,  since  the  28th  and  29th 
days  of  February  are  accounted  but  as  one 
day.    Swift  t.  Tousey,  5  Ind.  196^  197. 

As  whoUy  wtthln* 

As  used  in  Blackwall  Railway  Act  (St 
6  &  7  William  IV,  c.  123)  ft  51,  providing 
that  if  any  dwelling  house  "situate  within 
60  feet  of  the  railway"  should  be  deteriorat- 
ed by  it  the  owner  should  require  the  com- 
pany to  purchase  the  same,  applies  to  a 
house  of  which  a  very  large  proportion  Is 
within  50  feet  though  the  entire  house  is  not 
within  the  required  distance.  Walker  v. 
London  &  Blackwall  By.  Oo.,  8  AdoL  ft  B. 
(N.  &)  744,  752. 
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Act  March  1,  17d9,  providing  tbat,  after 
a  certain  bridge  was  completed,  no  person 
should  cross  the  lake  "within  three  miles"  of 
the  bridge  without  paying  the  toll  establish- 
ed by  law,  does  not  include  a  crossing  where 
the  person  went  on  the  ice  six  miles  from 
the  bridge,  though  he  left  the  lake  within 
three  miles  of  it.  To  constitute  a  crossing 
of  the  lake  •'within  three  miles,"  within  the 
meaning  of  the  act,  the  place  of  entering  on 
as  well  as  leaving  the  lake  on  ice  must  be 
within  three  miles  of  the  bridge,  unless  it  ap- 
pears that  it  was  entered  on  or  left  at  a 
greater  distance  for  the  manifest  purpose  of 
evading  the  act.  Cayuga  Bridge  Co.  y.  Stout 
(N.  Y.)  7  Cow.  83,  34. 

WITHIH  THB  BOUNDS. 

A  statute  provided  that  the  condition  of 
a  bond  to  keep  within  the  prison  limits 
should  be  'that  he  will  keep  within  said 
bounds.'*  A  bond  drawn  thereunder  was 
conditioned  '*that  he  will  keep  within  the 
bounds  of  the  prison,  and  not  walk  off  or  de- 
part the  same."  Held,  that  the  condition  of 
the  bond  added  nothing  to  the  condition  re- 
quired by  statute,  since,  If  he  kept  within 
the  bounds  of  the  prison,  he  could  not  walk 
dtt  or  depart  the  same.  Camp  t.  Allen,  12 
N.  J.  Law  (7  Halst.)  1,  17. 

"Within  the  bounds  of  the  hemlock  tim- 
ber," as  used  in  a  receipt  reciting  that  the 
signer  had  sold  to  a  certain  person  and  re- 
ceived payment  In  full  for  the  hemlock,  bark, 
timber,  and  wood  on  one  acre,  more  or  less, 
•Vithin  the  bounds  of  the  hemlock  timber,'* 
are  descriptive  of  the  locality  from  which 
the  acre  should  be  selected,  and  should  not 
be  construed  as.  meaning  all  the  timber  with- 
in the  bounds  of  the  hemlock  timber.  Smith 
▼.  Rock,  9  Atl.  551,  552,  59  Yt  232. 

WITHIN  THE  CITY. 

A  franchise  of  a  gas  company,  author- 
ising it  to  supply  heat  to  the  public  from 
gas  within  the  city  of  P.,  Is  to  be  construed 
to  mean  any  kind  of  gas  within  the  city,  and 
does  not  authorize  the  corporation  to  go  out- 
side the  city  to  get  Its  gas.  Emerson  v.  Com- 
monwealth (Pa.)  15  PIttsb.  Leg.  J.  (N.  S.) 
273,275. 

Ferry  boats  of  a  corporation  Incorporat- 
ed in  one  state,  carrying  passengers,  etc.,  for- 
ward and  back  across  a  river  to  a  city  sit- 
uated In  another  state,  are  not  taxable  un- 
der a  law  taxing  boats  "within  the  city," 
where  the  relation  of  the  boats  was  simply 
that  of  contact  with  the  city  at  one  of  the 
termini  of  the  voyage.  City  of  St  Louis  v. 
Wiggins  Ferry  Co.,  78  U.  S.  (11  Wall.)  423, 
^31,  20  L.  Bd.  192. 

The  expression  "criminal  cases  within 
the  city,"  in  Laws  1882,  c.  324,  (  57,  pro- 
viding that  Justices  of  the  peace  elected  In 


such  dty  shall  not  have  Jurisdiction  to  hear 
complaints  or  conduct  examinations  or  trials 
In  criminal  cases  within  the  city,  means 
criminal  offenses  that  are  committed  within 
the  city,  and  has  no  api^icatlon  to  such  crim- 
inal offenses  as  are  committed  outside  of  the 
city  limits,  but  within  the  county,  even 
though  they  are  prosecuted  and  tried  before 
a  justice  of  the  peace  residing,  elected,  and 
having  of&ce  within  the  city.  State  r.  Bllder, 
62  N.  W.  415,  416.  90  Wis.  10. 


WITHIN  HIS  VIEW. 

The  statement  that  a  sheriff  must  have 
the  goods  "within  his  view  or  under  his  con- 
trol," In  order  to  validate  a  levy  thereon, 
means  such  actual  possession  of  the  goods  or 
dominion  over  them  as  would  make  him  a 
trespasser  In  the  absence  of  the  writ  A 
mere  view  of  the  goods,  without  control  ii 
not  sufficient;  and  hence,  where  a  sheriff 
went  to  the  defendant's  factory  and  attempt- 
ed to  levy  on  defendant's  goods,  which  were 
locked  up  vrithln  the  warehouse,  and,  with- 
out effecting  an  entrance,  made  an  Incom- 
plete Inventory  of  them  by  partial  view 
through  a  small  opening  In  a  window,  the 
attempt  to  make  a  levy  was  a  failure,  and 
created  no  levy  on  the  goods.  Nelson  v.  Van 
Gazelle  Mfg.  Ck>.,  17  Aa  943,  944,  46  N.  J. 
Eq.  (18  Stew.)  594. 

WITHIK  THE  UrOIiOSITBE. 

Where  plaintUTs  horse,  being  In  the 
street,  was  destroying  the  fence  surround- 
ing defendant's  Inclosure,  he  was  liable  to 
be  distrained  as  doing  damage  "within  the 
Inclosure,"  under  the  provisions  of  Rev.  St 
c  51,  I  1.    Pettlt  y.  May,  84  Wis.  666,  673. 


WITHIW  THE  JUBISBIOTIOH. 

The  phrase  "within  the  jurisdiction  of 
this  state,"  as  used  in  Rev.  St.  Ind.  1894,  I 
8410,  providing  that  all  property  wltUn  the 
Jurisdiction  of  this  state,  not  expressly  ex- 
empted, shall  be  subject  to  taxation,  inclndes 
property  In  the  hands  of  a  receiver  of  a  mu- 
tual benefit  and  assessment  society  organ- 
ized under  the  laws  of  the  state  and  having 
its  principal  office  In  the  city  of  Indianap- 
olis, but  doing  business  without  as  well  as 
within  the  limits  of  the  state.  Schmidt  v. 
Failey,  47  N.  B.  826,  827,  148  Ind.  150,  37 
L.  R.  A.442. 


WiTHUI  I.EASE. 

An  assignment,  Indorsed  on  a  lease,  that 
for  value  received  the  lessor  did  hereby  as- 
sign, transfer,  and  set  over  the  "within 
lease,"  etc.,  cannot  be  construed  to  convey 
the  fee  of  the  house  and  lot  leased.  If  any- 
thing was  Intended  more  than  the  instru- 
mentt  It  is  at  least  to  be  the  lessor's  lnte^ 
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est  in  the  premises  during  tlie  t^rm.  But 
QDtil  tbe  term  was  ended  the  lessee  could 
not  be  called  on  to  surrender  the  possession 
of  the  prexol968  In  good  repair.  All  the  inter- 
est and  authority  of  the  lessor  during  the 
term  was  to  collect  the  reut  Demarest  t. 
WiUard  (N.  Y.)  8  Cow.  206,  210* 


wrrnnr  the  ijmits. 

A  tract  of  ground  within  the  exterior 


and  the  circumference  10  miles  distant  from 
such  point  in  every  direction.  Cook  v.  John- 
son, 47  Conn.  176,  177,  36  Am.  Rep.  64. 


WITHIN  THE  STATE. 

See  'Troperty  Within  the  State." 


Failure  to  pay  a  loss  under  a  contract  of 
a  foreign  insurance  company  with  a  non- 
resident, where  the  loss  is  payable  in  the 
boundaries  of  a  dty  is  not  necessarily  "with-  \  state,  creates  a  cause  of  action  **within  the 

state,"  under  Code,  (  423,  giving  circuit 
courts  Jurisdiction  of  actions  by  nonresidents 
against  foreign  corporations.  Carpenter  y. 
American  Ace.  Co.,  2 '  S.  E.  BOO,  501,  46  S.  a 
541. 


in  the  limits"  of  the  city,  so  as  to  become  a 
part  thereof;  so  that  as  to  an  addition  to  a 
dty,  the  exterior  boundaries  of  which  were 
marked  "Reserved,"  such  portion  did  not  be- 
come a  part  of  the  city  by  reason  of  the  ac- 
ceptance of  such  addition.  Farlin  t.  Hill, 
60  Pac.  237,  239,  27  Mont  27. 


WITHIN  NOTE, 

An  indorsement  on  a  note  of  a  promise 
to  pay  the  amount  of  the  "within  note"  is  a 
valid  obligation  to  pay  to  the  payee  therein 
named,  although  it  does  not  name  the  per- 
son to  whom  payment  is  to  be  made.  Sullen 
y.  McQimcuddy,  82  Ky.  (2  Dana)  90,  91. 

WITHIN  POIiIOT. 

Where  a  policy  of  insurance,  in  which 
Are  and  ice  are  accepted  perils,  is  renewed 
by  an  indorsement  on  the  policy  in  which  it 
Is  stated  that  it  is  understood  that  the  as- 1 
sured  Is  not  entitled  to  claim  for  any  loss  or  \ 
damage  arising  from  Ice,  a  second  renewal 


by  indorsement,  in  which  it  Is  stated  that 


"the  within  policy  Is  renewed,"  applies  to  ■ 
the  original  policy,  and  not  to  the  said  policy 
as  renewed  by  the  first  indorsement    Hon- 
nick  y.  Phoenix  Ins.  Co.,  22  Mo.  82,  85. 

WITHIN  THE  POWEH  OF. 

"Within  the  power  of,"  as  used  in  1  Rev. 
Code  1855,  p.  865,  dedaring  that  when  it  shall 
be  shown  to  the  court  by  the  oath  or  affidavit 
of  the  party  wishing  to  use  a  copy,  or  of  any 
one  knowing  the  fact  that  such  instrument  is 
lost  or  not  "within  the  power"  of  the  party 
wishing  to  use  the  same,  the  record  thereof  or 
^the  transcript  of  such  record  may  be  used 
without  further  proof,  means  within  the  pos- 
session of  the  party  wishing  to  use  a  copy; 
that  is,  the  possession  of  the  party,  his  agent, 
servant  or  bailee,  or  other  person  under  his 
control.  Barton  v.  Murrain,  27  Mo.  235,  238, 
72  Am.  Dec.  259. 

WITHIN  A  RADIUS. 

A  contract  for  the  sale  of  a  business 
bound  the  seller  not  to  practice  "within  a 
radius  of  ten  miles  of  L."  Held,  that  such 
words,  quoted  as  used  in  the  contract,  in- 
cluded a  territory  within  a  circle  the  center 
of  which  was  the  center  of  the  village  of  L. 


The  phrase  "within  the  state,"  in  Code 
ay.  Proc.  ft  432,  subd.  3,  providing  that 
in  the  absence  of  the  principal  officers  of  a 
foreign  corporation,  service  may  be  made 
on  a  managing  agent  within  the  state,  cannot 
be  construed  to  only  mean  performing  the 
function  of  their  office  within  the  state,  but 
includes  any  temporary  presence  within  the 
state.  Porter  v.  Sewell  Safety  Car  Heating 
Co.,  7  N.  Y.  Supp.  166,  167. 

Oommaroo  or  transportation. 

Rev.  St  1874,  «  86,  providing  that  if 
any  railroad  corporation  In  the  state  shall 
charge,  collect,  demand,  or  receive  more  than 
a  fair  and  reasonable  rate  of  toll  or  compen- 
sation for  transportation  of  passengers  or 
freight  or  for  the  use  and  transportation  of 
any  railroad  car  upon  its  track,  or  any  of 
the  branches  thereof,  or  upon  any  railroad 
"within  this  state,"  it  shall  be  deemed  guilty 
of  extortion  and  dealt  with  in  a  certain  man- 
ner, refers  to  the  roads  which  a  railroad 
company  may  operate  in  the  state.  The  use 
of  the  words  •*within  this  state"  cannot  by 
any  fair  construction  be  held  to  limit  the 
unjust  discrimination  to  charges  for  the 
transportation  of  freight  wholly  within  the 
state.  People  v.  Wabash,  St.  L.  A  P.  R. 
Co.,  104  III.  476,  484. 

A  railroad  earnings  tax  on  all  sums 
upon  or  charged  for  the  business  done  ''with- 
in the  state"  means  "business  begun  and 
ended  in  the  sfkte,  and  includes  only  intra- 
state, and  not  interstate,  commerce.  Inter- 
state commerce  is  not  business  done  within 
the  state.  It  is  business  done  between  two 
or  more  states."  Pacific  Exp.  Co.  v.  Seibert, 
44  Fed.  810,  316.  The  interjection  of  inten- 
sifying words,  such  as  "wholly"  and  "entire- 
ly," would  not  alter  the  phrase  or  change  its 
legal  effect  since  "within  the  state"  means 
done  entirely  within  the  boundaries  of  the 
state.  Western  Union  Tel.  Co.  v.  City  of 
Freemont  58  N.  W.  415,  423,  89  Neb.  692,  26 
L.R.  A. 


The  words  "within  the  state,"  in  a  stat- 
ute authorizing  the  taxation  of  the  gross 
earnings  of  a  railroad  company  in  the  use  of 
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certain  can  between  points  within  the  state, 
*'are  not  apt  words  to  describe  the  crossing 
of  the  state  from  an  adjoining  state  on  one 
side  Into  an  adjoining  state  on  another  side; 
nor  does  It  aptly  describe  the  act  of  going 
from  a  point  within  the  state  to  a  point 
outside  thereof,  nor  from  a  point  outside  to  a 
point  within  the  state."  State  y.  Pullman 
Palace  Car  Co.,  23  N.  W.  871,  64  Wis.  89. 

Persoaal  property. 

The  statute  providing  for  the  taxation 
of  personal  estate  within  this  state  was  not 
intended  to  subject  to  taxation  personal  secu- 
rity actually  In  another  state,  held,  managed, 
or  coDtrolled  and  under  the  protection  of  the 
laws  of  that  state,  and  there  subject  to  taxa- 
tion and  In  the  hands  of  agents.  It  cannot 
be  supposed  that  the  Legislature  Intended 
that  our  citizens  should  be  subject  to  taxa- 
tion here  and  In  another  state^  also,  upon  the 
same  property,  or  that  it  would  tax.  In  the 
hands  of  agents  here,  securities  belonging  to 
nonresident  owners,  while  it  denied  the  right 
of  other  states  to  tax  the  securities  in  the 
hands  of  agents  there.  People  y.  Smith,  88 
N.  T.  670,  682. 

The  Court  of  Appeals,  in  People  y.  Com- 
missioners of  Taxes,  23  N.  Y.  224,  225,  in 
construing  1  Bev.  St  p.  387,  |  1,  requiring 
the  taxation  of  property  "within  the  state,** 
has  held  that  the  personal  property  within 
the  state  which  was  taxable  pursuant  to  the 
law  was  only  that  which  had  its  actual  situs 
in  the  state,  and  where  the  property  was  ac- 
tually situated  outside  of  the  state,  so  that  it 
might  in  fact  be  subject  to  taxation  in  anoth- 
er Jurisdiction,  it  is  not  properly  to  be  taxed 
in  this  state.  But  Judge  Comstock,  in  deliv- 
ering the  opinion  of  the  court,  took  pains  to 
say  that  it  was  undoubtedly  within  the  pow- 
er of  the  Legislature  to  tax  all  personal 
property  of  residents  of  the  state  wherever 
found,  but  that  it  bad  clearly  not  Intended 
to  exercise  that  power,  because,  if  it  had, 
It  would  undoubtedly  have  said  so,  and,  since 
it  had  not,  it  could  not  be  inferred  that  any 
such  intention  existed.  Tills  case  seems  to 
have  been  received  as  the  law  of  this  state 
for  many  years.  It  was  followed  in  1882,  in 
the  case  of  People  v.  SmitB,  88  N.  Y.  676, 
but  after  that  case  Laws  ISM,  c  908,  |  8, 
was  enacted,  which  declared  that  all  person- 
al property  situated  or  owned  '*withln  the 
state"  is  taxable,  under  which  statute  money 
deposited  without  the  state  on  bills  receiva- 
ble for  goods  sold  to  persons  without  the 
state,  and  bonds  of  a  corporation  of  a  foreign 
railroad  kept  without  the  state,  are  taxable 
within  the  state,  as  the  statute  at  section 
2,  subd.  4,  defines  personal  property  as  in- 
cluding all  debts  due  from  solvent  debtors. 
People  V.  Feitner,  66  N.  Y.  Supp.  769,  771, 
54  App.  Div.  217. 

Property  which  la  in  the  state  merely  for 
a  purpose  which  is  essentially  temporary  in 


its  character  cannot  be  considered  as  within 
the  state  for  the  purpose  of  taxation.  Bob- 
Inson  T.  Longley,  18  Not.  71,  73,  1  Pac  877. 

WZTHnr  THEIB  JtTBISDIOTIOV. 

The  words  ''within  thehr  jurisdiction,** 
as  used  in  Bankr.  Act  July  1,  1896^  c  641, 
I  24b,  80  Stat  653  [U.  8.  Comp.  St  1901,  p. 
8431],  providing  that  the  Circuit  ODurt  of 
Appeals  tias  jurisdiction  in  equity  to  revise 
in  matters  of  law  proceedings  of  inferior 
courts  in  bankruptcy  "within  thehr  juris- 
diction,'* manifestly  relates  to  territorial  lim- 
its confining  courts  to  the  exercise  of  juris- 
diction conferred  to  superintend  and  revise 
in  matters  of  law  the  proceedings  of  dvil 
courts  in  bankruptcy  in  a  particular  circuit; 
and  therefore  the  Circuit  Court  of  Appeals 


has  jurisdiction  of  an  appeal  from  a  court 
I  of   bankruptcy   within    its    circuit;    where, 
I  though  objections  to  the  jurisdiction  of  the 
I  court  below  were  presented  there  by  the  ap- 
pellee, other  grounds  of  defense  were  also 
presented  by  him,  and  the  court  did  not 
ground  Its  decision  in  his  favor  on  the  ques- 
tion of  jurisdiction.    In  re  Seebold  (U.  S.) 
106  Fed.  910,  914,  46  C.  C.  A.  117. 

Bankr.  Act  July  1,  1898,  c.  641,  |  24, 
subd.  '%,**  80  Stat  668  [U.  8.  Comp.  St  1901, 
Pk  8432],  providing  that  the  several  Circuit 
Courts  of  Appeals  shall  have  jurisdiction  to 
superintend  and  revise  in  matters  of  law 
the  proceedings  of  the  several  inferior  courts 
in  bankruptcy  within  their  jurisdiction,  does 
not  apply  to  the  term  "courts  of  the  terri- 
tories," as  by  the  express  provision  of  the 
section  it  is  confined  to  the  Circuit  Courts  of 
Appeals  of  the  United  States.  In  re  Stumpff, 
60  Pac.  96,  97,  9  Okl.  639. 

The  phrase  'Hvithin  their  jurisdiction,*'  as 
used  in  Bankr.  Act  July  1,  1898,  c.  641,  i 
24b,  80  Stat  653  [U.  S.  Comp.  St  1901,  pu 
3431],  giving  Circuit  Courts  of  Appeals  Ju- 
risdiction of  the  proceedings  of  courts  of 
bankruptcy  "within  their  jurisdiction,**  has 
reference  to  an  existing  Jurisdiction  and  an 
existing  appellate  Jurisdiction,  and  is  to  be 
construed  the  same  as  if  it  read  "within  their 
appellate  jurisdiction.'*  In  other  words,  the 
phrase  '*within  their  Jurisdiction"  means 
jurisdiction  over  courts  from  which  appeals 
lie  to  the  United  States  Circuit  Courts  of 
Appeals.  In  re  Blair  (U.  SO  106  Fed.  66:^ 
666,  45  a  C.  A.  630. 


WITHOUT. 

••Without**  as  used  in  a  complaint  alleg- 
ing that  the  defendant  kept  a  dog,  without 
such  dog  being  licensed,  is  a  word  of  suffi- 
ciently positive  negation  to  make  the  allega- 
tion of  the  same  legal  import  and  effect  ss 
would  be  an  allegation  that  he  kept  a  dog 
not  licensed  or  a  dog  not  being  licensed. 
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Commonwealth  t.  TliompBon,  84  Man.  (2  Al- 
len) 607.  50a 

The  phrase  'Vlthont  any  oo0t»  or  ex- 
pense^ or  other  charges,"  as  used  In  Gen.  St 
c  68^  I  Id,  proTiding  that  all  the  public 
schools  In  the  state  shall  be  open  to  the 
children  of  officers  and  soldiers  of  the  Unit- 
ed States  during  the  late  BebelUon,  without 
any  cost,  or  expense,  or  taxes,  or  other 
charges  Imposed  for  purposes  of  public  educa- 
tion, does  not  exempt  the  estate  of  such  offi- 
cers or  soldiers  from  taxes  lerled  for  school 
purposes;  the  intention  of  the  Legislature 
merely  being  to  relieve  the  children  of  the 
classes  of  persons  named  from  the  payment 
of  rate  bills,  which,  under  the  proTlsions  of 
the  law  existing  at  the  time  of  the  enactment 
of  the  provision,  were  liable  to  be,  and  were 
In  fact,  assessed  on  scholars  attending  public 
schools.  Carpenter  v.  Hopklnton  School 
Trustees,  12  B.  L  674,  670. 

WnHOUT  ACCOtrKTABHiITT* 

See  "Accountability*'* 

WITHOUT  BEINO  ICARBIED. 

In  a  will  leaving  property  to  children, 
but  providing  that,  In  the  case  of  the  death 
of  any  of  tbe  children  **without  being  mar- 
ried*' or  having  children,  the  share  of  such 
child  so  dying  should  be  divided  among  the 
survivors,  the  expression  ''without  being 
married**  must  be  construed  as  "without  hav- 
ing ever  been  married.*'  Lord  Alvanley,  in 
Maberly  v.  Strode,  8  Ves.  450,  says  that  is 
the  common  acceptation  of  the  word  "mar- 
ried."   BeU  T.  Phyn,  7  Yes.  453,  46a 

WITHOUT  BBAIN8,  OBEDIT,  OB  OAP« 
ITAIi. 

To  say  of  a  citizen  that  be  Is  "without 
brains,  credit  or  capital"  is  libelous,  for  It 
impugns  his  business  capacity  and  his  busi- 
ness standing  and  character  in  the  commu- 
nity. Wood  V.  Boyle,  85  Ati.  853,  864,  177 
Pa.  820,  55  Am.  St  Rep.  747. 

WITHOUT  BBIBB^  ^HBEAT,  OB  OOlff- 
PUUBION. 

''Without  briber  threat,  or  compulsion,** 
as  used  in  the  certificate  of  acknowledgment 
of  a  deed  by  a  married  woman  that  she 
signed  the  deed  without  "bribe^  threat,  or 
compulsion"  from  her  husband,  is  equivalent 
to  "freely  and  willingly  sign,"  as  used  in 
the  form  of  the  certificate  as  prescribed  by 
the  statute.  Belcher  t.  Weaver,  46  Tex.  283; 
294,  26  Am.  Rep.  267. 

WITHOUT  OHUiDBEH. 

See  "Die  Without  Children.** 


WITHOUT  OOVBEITT. 

"Without  her  consent,"  as  used  In  defini- 
tions of  rape,  means  exactly  the  same  thing 
as  "against  her  will."  Commonwealth  v. 
Burke,  106  Mass.  876,  877,  7  Am.  Rep.  531. 

Where  an  ordinance  of  Congress  pro- 
viding that  the  lands  of  Indians  should  never 
be  taken  from  them  "without  their  consent" 
was  construed  to  exempt  such  lands  from 
taxation,  the  words  "without  their  consent" 
should  be  construed  to  imply  a  parting  with 
the  privilege  if  consent  be  given  to  a  convey- 
ance of  the  lands,  so  that,  where  such  lands 
are  repurchased  by  an  Indian  without  a  for- 
mer conveyance  by  an  Indian  to  a  white 
man,  they  are  not  exempt  from  taxation. 
Revoir  V.  States  86  N.  a  1100^  1110,  137  Ind. 


WITHOUT  OONTBADIOTIOV* 

A  Statement  that  a  witness  was  allowed 
to  give  certain  testimony,  which  was  "with- 
out contradiction,"  is  not  equivalent  to  a 
statement  that  the  court  found  his  testimony 
to  be  true.  Birch  v.  Hutchings,  12  N.  B. 
192,  194,  144  Mass.  56L 

WITHOUT    DEDUOTIOV    FOB    BEME- 
ITTS. 

The  Constitution  of  Ohio,  when  authoriz- 
ing the  condemnation  of  land  for  railroad 
purposes,  requires  that  full  compensation  be 
paid,  "irrespective  of  benefits."  The  Bill  of 
Rights  requires  full  compensation  to  be  paid 
for  land  taken  for  public  purposes,  "without 
deduction  for  benefits."  In  construing  these 
provisions,  the  court  held  that  they  were 
identical,  and  that  they  meant  that  in  de- 
termining the  consideration  the  jury  have 
nothing  to  do  but  ascertain  the  fair  market 
value  of  the  property  taken,  and  that  nothing 
shall  be  deducted  from  that  value  on  account 
of  the  benefits  of  the  improvement  Giesy 
V.  Cincinnati,  W.  &  Z.  R.  Co.,  4  Ohio  St  808^ 
820. 

WITHOUT  DEFAIXtATIOV* 

See  "Def  alcatlon.'* 

WITHOUT  DELAY. 

A  charter  party  providing  that  a  vessel 
which  was  at  Genoa  should  "proceed  without 
delay  to  Baltimore  to  enter  upon  this  char- 
ter, the  vessel  having  permission  to  take 
cargo  of  coals  as  ballast  out"  means  without 
such  delay  as  would  arise  from  taking  cargo 
on  board.  Antole  v.  QUI  (U.  S.)  6  Fed.  128, 
129. 

"Without  delay,"  in  Wood's  Dig.  p.  183, 
I  125,  directing  that  the  sheriff  shall  execute 
a  writ  of  attachment  without  delay,  "does 
not  mean  that  the  sheriff  shall,  the  Instant 
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he  receiyes  process  of  this  sort,  lay  aside 
all  other  business  and  proceed  to  execute  it, 
unless  some  special  reasons  of  urgency  exist 
The  rule  is  thus  stated  by  the  Supreme 
Court  of  New  York  in  Hlnman  v.  Borden, 
10  Wend.  367,  25  Am.  Dec.  568,  a  sheriff  is 
bound  to  use  all  reasonable  endeavors  to 
execute  process."  Whitney  v.  Butterfleld, 
13  Oal.  335,  339,  73  Am.  Dec.  684. 

WITHOUT  DtTE  PBO0E88  OF  LAW* 

'    See  "Due  Process  of  Law.** 

WITHOUT  FAUIfT* 

"Without  fault,"  within  the  meaning  of 
Code,  f  3066,  authorizing  an  employ^  to  re- 
cover from  a  railroad  comjuiny  for  injuries 
he  sustains  by  reason  of  the  negligence  of 
other  employes  when  he  is  without  fault 
or  negligence,  means  that  the  party  suing 
must  not  have  done  anything  to  contribute 
to  his  injury  and  must  have  done  everything 
to  prevent  the  consequences  of  the  company's 
negligence.  In  others  words,  he  must  show 
that  be  did  nothing  he  ought  not  to  have 
done  and  neglected  to  do  nothing  he  ought 
to  have  done.  Central  R.  &  Banking  Go.  T. 
Lanier,  10  S.  B.  279,  280,  83  Ga.  687. 

An  averment  that  plaintiff  was  without 
fault  or  negligence  is  equivalent  to  saying 
that  he  was  in  exercise  of  due  care.  Gold- 
rick  T.  Union  R.  Co.,  87  AU.  635,  20  B.  L 

128. 

WITHOUT  TEJLSL  OB  0OMPUI.SIOV. 

The  use  of  the  words  **wlthout  fear  or 
compulsion"  from  her  husband,  in  a  cer- 
tificate of  acknowledgment  of  the  execu- 
tion of  a  deed  by  a  married  woman,  Is  a 
mode  "of  stating  that  the  acknowledgment 
was  freely  made."  If  the  wife  executes  the 
deed  without  fear  or  compulsion,  she  mani- 
festly does  it  freely,  and  the  object  of  the 
statute  requiring  a  private  examination  apart 
from  her  husband  in  such  cases  is  fully  se- 
cured. Dennis  v.  Tarpenny  (N.  Y.)  20  Barb. 
371,  376. 

WITHOUT  FURTHER  PROOF. 

See  "Evidence  Without  Further  Proof.** 

WITHOUT  ORAOE. 

"Without  grace,"  as  used  in  the  body  or 
margin  of  a  note,  means  that  the  note  is  due 
or  shall  be  due  on  the  day  of  its  maturity  ac- 
cording to  its  face,  without  the  allowance  of 
any  days  of  grace.  Perkins  v.  President; 
etc.,  of  Franklin  Bank,  38  Mass.  (21  Pick«) 
483,  485. 

WITHOUT  HEIRS. 

See  "Die  Without  Heirs.* 


WITHOUT  IXTEREBT. 

A  promissory  note,  which  recites  that 
it  is  to  be  "without  interest,"  only  means 
"without  interest"  until  maturity.  After  ma- 
turity the  note  will  bear  interest,  unless 
there  is  a  contract  in  plain  terms  to  the 
contrary.  Roberts  r.  Smith,  64  Tex.  94,  97, 
53  Am.  B^.  744. 

WITHOUT  ISSUEk 

See  "Die  Without  Issue.** 

WITHOUT  JUST  OOMP^irSATIOll. 

The  phrase  "taken  without  just  compen- 
sation being  made,"  in  Const  18ie^  art  1, 
I  7,  providing  that  no  property  shall  be  taken 
without  just  compensation  being  made  there- 
for, was  construed  to  preclude  title  to  prop- 
erty taken  from  passing  from  the  owner 
thereof  till  the  payment  of  compensation; 
but  it  was  held  that  possession  of  the  prop- 
erty could  be  taken  before  such  payment 
Kennedy  v.  Indianapolis,  108  U.  S.  509,  26  U 
Bd.  560. 
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A  loss  occasioned  to  psssengers  on  an 
excursion  barge  from  the  inability  of  such 
barge  to  withstand  a  thunderstwm  of  no  un- 
usual severity  cannot  be  said  to  occur  "with- 
out the  knowledge  or  privity'*  of  the  corpora- 
tion owning  the  barge,  so  as  to  limit  its  lia- 
bility under  Bev.  St  I  4283  [U.  8.  Gomp.  St 
1901,  p.  2943],  when  it  appears  that  the  presi- 
dent thereof  himself  undertook  to  make  an 
examination  of  the  barge  at  the  beginning  of 
the  season,  but  failed  to  discover  weakness 
which  a  thorough  examination  would  have 
disclosed.  The  Bepublic  (U.  S.)  61  Fed.  109, 
113,  9  a  O.  A.  386. 

WITHOUT  XfEAVnf O  OHTTiDRElf, 

See  "Die  Without  Leaving  OhUdren.** 

WITHOUT  UBAVIHO  ISSUE. 

See  "Die  Without  Leaving  Issue.** 

WITHOUT  UVnf O  I8SUR 

See  "Die  Without  Living  Issue.** 

WITHOUT  NEOUOEirOIL 

An  averment  that  plaintiff  was  without 
fault  or  negligence  is  equivalent  to  saying 
that  he  was  In  the  exercise  of  due  care. 
Ooldrick  V.  Union  B.  Oo.,  87  AU.  635,  20  B.  L 
128. 

The  phrase  "without  negligence,**  in 
Code,  art.  77,  f  1,  providing  that  where  prop- 
erty is  desti-oyed  by  fire  from  a  locomotive^ 
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the  burden  is  on  the  company  to  show  that 
the  fire  was  occasioned  without  negligence, 
means  the  exercise  of  reasonable  care  and 
diligence  on  the  part  of  the  company  to  avoid 
so  far  as  possible  injury  to  property  by  hav- 
ing its  engines  properly  constructed,  in  good 
condition,  and  in  the  care  of  skillful  persons. 
Baltimore  &  O.  R.  Co.  v.  Shipley,  89  Md.  251, 
254. 

Where  a  bill  of  lading  provides  that  the 
carrier  shall  not  be  liable  for  loss  by  fire, 
the  law  incorporates  and  makes  a  part  of 
the  contract  the  words  ''without  negligence 
on  the  part  of  the  carrier,*'  and  what  the 
law  inserts  as  an  Implied  proviso  of  the  bill 
is  as  much  a  part  of  the  contract  as  what  is 
expressly  written  in  it  When,  therefore, 
the  plaintiff  makes  out  a  prima  facie  case 
of  negligence  by  proving  that  the  goods  were 
not  delivered,  which  was  rebutted  by  proof 
that  they  were  not  delivered  by  reason  of  a 
fact  which  may  have  existed  and  the  carrier 
still  have  been  negligent,  the  carrier  must 
still  prove  freedom  from  negligence,  or  that 
the  act  did  not  Arise  by  reason  of  negligence. 
Atchison,  T.  ft  S.  F.  Ry.  Co.  v.  Lawler,  58  N. 
W.  968,  976.  40  Neb.  356. 

WITHOUT  PBEJUDIOIL 

"The  words  'without  waiver  or  preju- 
dice' have  in  the  legal  profession  and  among 
business  men  a  well-understood  value.  They 
import  into  any  writing  in  which  they  ap- 
pear that  the  parties  have  agreed  that,  as  be- 
tween themselves,  the  receipt  of  the  money 
by  one,  and  its  enjoyment  by  the  other,  shall 
not,  because  of  the  facts  of  the  receipt  and 
payment,  have  any  legal  effect  upon  the 
rights  of  the  parties  in  the  premises;  that 
such  rights  will  be  as  open  to  settlement  by 
negotiation  or  legal  controversy  as  if  the 
money  had  not  been  turned  over  by  the  one 
to  the  other."  Genet  v.  President,  etc.,  pt 
Delaware  &  H.  Oanal  Co.,  68  N.  B.  360,  351, 
170  N.  Y.  278. 

In  ftdjonranieiLt  of  oavse. 

A  stipulation  entered  into  in  Justice  court 
on  the  return  day  that  the  cause  should 
"stand  adjourned  and  without  prejudice  to 
either  party"  does  not  waive  the  requirement 
of  the  statute  that,  if  the  defendant  interpose 
a  counterclaim  or  set-off,  **a  copy  of  his  ac- 
count or  statement  of  his  demand  intended 
to  be  set  off  shall  be  delivered  to  the  Justice 
on  or  before  the  day  to  which  the  hearing 
shall  be  first  adjourned."  The  natural  Im- 
port of  the  words  "without  prejudice,"  as 
they  were  used  in  the  stipulation,  was  that 
no  harm  should  result  to  the  rights  of  either 
party  by  reason  of  his  consent  to  the  ad- 
journment at  that  time.  As  used,  the  words 
would  probably  save  the  right  to  make  an  ob- 
jection to  irregularity  in  the  service  of  pro- 
cess, which  would  otherwise  be  waived  by 
the  appearance  and  consent,  or  would  pre- 
vent the  parties  from  raising  the  objection 


that  the  cause  was  adjourned  before  the  re- 
turn day.    The  right  of  the  defendant  to  file 
his  setoff,  and  his  duty  to  do  so  on  the  first 
adjourned  day,   existed  without   regard  to 
whether  the  adjournment  was  made  by  the 
consent  of  the  parties  (as  first  adjournments 
usually  are),  or  by  the  order  of  the  court 
without  consent    The  defendant  was  in  no 
I  way  prejudiced  in  this  respect,  either  by  the 
I  adjournment  or  by  the  agreement  to  ad- 
i  Joum.    An  agreement  which  is  Intended  to 
i  dispense  with  any  statutory  requirements, 
I  and  permit  an  opposite  party  to  disregard  the 
I  rule  of  practice  laid  down  by  the  statute 
i  for  the  guidance  of  the  court,  should  be  clear 
;  and  unambiguous.    The  court  is  bound  to 
j  conform  strictly  to  the  requirements  of  the 
statute.    If  it  fails  to   do  so,   it  is  error. 
This  is  especially  so  if  it  permits  a  deviation 
from  a  statutory  practice  in  favor  of  one 
party  against  the  objection  of  the  other  par- 
ty  or   his   counsel.    If   the   present  agree- 
ment had  stated  that  the  adjournment  there- 
in provided  for  should  not  be  regarded  as  an 
adjournment  so  far  as  it  would  affect  the 
defendant's  right  to  file  a  set-off,  or  if  it  had 
stated  that  it  should  be  regarded  as  an  exten- 
sion of  the  return  day,  then  it  would  have 
been  plainly  visible  to  the  court  that  the 
agreement  was  a  waiver  of  the  statutory  re- 
quirement that  the  plea  should  be  filed  on  the 
day  to  which  this  adjournment  was  made. 
A  mere  agreement  that  the  adjournment  be 
without  prejudice  does  not  contain  such  an 
understanding,  either  expressly  or  impliedly. 
State  V.  Taylor,  17  Atl.  291,  292,  61  N.  J. 
Law  (22  Vroom)  307. 

In  denial  of  applloatlon* 

Where  a  court  denies  an  application 
••without  prejudice"  as  to  a  renewal  before 
another  Judge,  it  was  not  an  extension  of  the 
time  in  which  the  application  might  have 
been  made  as  authorized  by  statute,  but  sim- 
ply relieved  the  person  making  the  motion 
from  the  possibility  of  a  charge  of  contempt 
in  making  a  second  application  to  another 
Judge.  Wallace  v.  Lewis,  24  Pac.  22,  23,  9 
Mont  899. 

In  dismissal  of  appeaL 

Where,  on  appeal,  it  was  discovered  that 
the  statement  prepared  was  not  settled  1^ 
the  Judge  below  as  required,  and  appellant 
moved  for  leave  to  withdraw  it  for  the  pur- 
pose of  correcting  the  omission,  and  in  con- 
formity with  the  application  an  order  was 
made  dismissing  the  appeal  "without  preju- 
dice," in  view  of  such  phrase,  a  contention 
that  the  dismissal  operated  as  an  affirm- 
ance of  the  Judgment  was  error.  Cooper  v. 
Pacific  Mut  Life  Ins.  Co.,  7  Nev.  U6,  119, 
8  Am.  Rep.  705. 

In  dismissal  of  bilL 

The  purpose  and  effect  of  the  words 
"without  prejudice,"  in  a  decree  dismissing 
a  bill  without  prejudice,  is  to  prevent  the 


WITHOUT  PRBJUDICB 


7608 


WITHOUT  PSBJUDIOB 


defendants  from  availing  themselves  of  the 
defense  of  res  judicata  in  any  subsequent 
proceeding  by  the  same  plaintiffs  on  the 
same  subject-matter.  This  is  the  doctrine  of 
Story,  Bq.  PL  I  783,  of  1  Daniell,  Oh.  Prac. 
p.  659,  and  of  Beach,  Bq.  Prac  ||  64S,  644. 
O'Keefe  y.  Iryington  Real  Estate  Ca,  89  AtL 
428,  87  Md.  196;  Taylor  y.  Slater,  41  Aa 
1001,  1003.  21  R.  L  104. 

The  entry,  "dismissed  without  preju- 
dice," in  an  action  of  divorce  brought  by 
a  husband  on  the  ground  of  adultery,  in- 
dicates that  the  libel  was  not  dismissed 
upon  the  merits  of  the  case,  ui>on  the  ground 
that  the  evidence  showed  the  libelee  to  be 
innocent  of  the  charge  made  against  her, 
but  for  some  insufficiency  In  the  allegations, 
or  in  the  service  of  the  libel,  where  it  might 
be  proper  to  allow  the  libelant  to  bring  a 
new  libel  for  the  same  cause.  This  would 
not  be  done  in  any  case  where  the  evidence 
showed  the  libelee  to  be  free  from  fault  and 
from  suspicion.  Therefore  the  fact  of  this 
entry  shows  that  the  libelant  failed  upon 
some  technical  point  in  the  case,  rather  than 
that  the  libelee  succeeded  in  proving  her 
innocence  of  the  charge  made  against  her. 
Ray  y.  Adden,  60  N.  H.  82,  84»  9  Am.  Rep. 
176. 

The  words  •'without  prejudice,"  contain- 
ed in  a  decree  dismissing  a  bill,  indicate  a 
right  or  privilege  to  take  further  legal  pro- 
ceedings on  the  same  subject,  and  show  that 
the  dismissal  is  not  intended  to  be  res  judi- 
cata of  the  merits.  Seamster  v.  Blackstock, 
2  S.  B.  86;  88,  83  Va.  232,  6  Am.  St  Rep. 
262. 

"A  dismissal  without  prejudice  leaves 
the  parties  as  if  no  action  had  been  Insti- 
tuted. It  gives  to  a  complainant  the  right 
to  state  a  new  and  proper  cause,  if  he  can; 
but  it  takes  away  no  right  of  defense  to 
such  suit  on  any  ground  other  than  that  of 
the  judgment  as  a  bar.*'  Taylor  v.  Slater, 
41  Atl.  1001,  1003,  21  R.  I.  104. 

A  general  entry  of  "Bill  dismissed,'* 
with  no  words  of  qualification,  such  as  "dis- 
missed without  prejudice,"  or  "without  prej- 
udice to  an  action  at  law,"  or  the  like,  is 
conclusively  presumed  to  be  on  the  merits, 
and  is  a  final  determination  of  the  contro- 
versy. Foote  V.  Gibbs,  67  Mass.  (1  Gray) 
412,  413. 

Where  a  libel  for  divorce  Is  dismissed 
for  want  of  jurisdiction,  and  the  dismissal 
decree  states  that  it  is  without  prejudice, 
and  there  is  no  limitation  upon  the  effect  of 
such  words,  "they  must  be  taken  to  have 
been  used  generally,  and  to  mean  without 
prejudice  to  the  right  of  the  libelant  to  bring 
a  new  suit,  and  to  try  it  as  if  the  questions 
involved  were  all  presented  for  the  first 
time."  Burton  r.  Burton,  6  Aa  281,  283,  68 
Vt  414. 


A  dismissal  of  m  suit  without  prejudice 
is  no  decision  of  the  controversy  on  its  mer- 
its, and  leaves  the  whole  subject  of  litiga- 
tion as  much  open  to  another  suit  as  if  no 
suit  had  erer  been  brought  Newbeny  v. 
Rnflbi,  45  8.  E.  788,  102  Va.  7& 

The  use  of  the  term  "without  prejudice^" 
In  a  decree  dismissing  a  bill  without  prej- 
udice, has  reference  to  the  effect  and  op- 
eration of  the  decree  itself,  and  is  equiva- 
lent to  a  permission  to  file  another  bill  in 
the  same  cause  of  action.  When  the  right 
Is  not  so  reserved,  the  decree  of  dismissal 
is  conclusive,  and  another  bill  cannot  be 
filed.    Cochran  v.  Couper,  2  Del.  Gh.  27,  8L 

When  a  bill  brought  to  obtain  a  divest- 
iture of  the  legal  title  of  defendants  to  real 
property  is  dismissed  "witnout  prejudice^" 
the  effect  of  the  reservation  Is  to  prevent  the 
decree  from  constituting  a  bar  to  another 
bill  brought  upon  the  same  title;  but  it  by 
no  means  compromlts  the  court  as  a  judldtl 
determination  in  favor  of  such  title.  Lang^i 
Heirs  V.  Waring,  26  Ala.  626,  689,  60  Am. 
Dee.  638. 

A  dismissal  of  a  bill  In  equity  without 
prejudice  will  not  be  reviewed,  unless  the 
error  is  very  clear.  Ordinarily  an  order  dis- 
missing a  bill  or  petition  is  not  considered 
final,  and  hence  cannot  be  reviewed;  hut 
where  the  petition  and  answer  properly  sub- 
mit a  question  to  the  court  which  should 
have  been  passed  upon,  and  a  party  was  en- 
titled to  relief  on  the  facts,  he  was  preju- 
diced by  having  the  petition  dismissed,  and 
the  mere  addition  of  the  words  "without 
prejudice**  cannot  prevent  him  from  prose- 
cuting such  appeal.  Yakel  v.  Yakel,  63  Atl. 
914,  016,  06  Md.  240. 

In  Kempton  v.  Burgess,  186  liass.  18% 
it  was  said:  "It  is  a  matter  of  course  to 
permit  a  plaintiff  to  dismiss  his  bill  at  any 
time  before  hearing,  upon  payment  of  the 
costs.  Such  an  order  of  dismissal  Is  In  the 
natmre  of  a  nonsuit  at  law,  and  not  a  bar 
to  another  bill.  When  a  bill  is  dismissed 
upon  the  motion  of  the  plaintiff,  it  Is  a  safe 
and  convenient  practice  to  dismiss  it  with- 
out prejudice."  While  the  term  ""without 
prejudice"  is  properly  inserted  in  a  decree 
in  which  a  bill  is  dismissed  by  plaintiff  be- 
fore hearing  on  the  merits,  the  use  of  such 
term  is  not  necessary,  and  the  Judgmoit  or 
decree  constitutes  no  bar  to  a  new  proceed- 
ing for  the  same  cause  of  action  between  the 
same  parties,  even  if  the  words  are  omit- 
ted. Richards  v.  Lake  Shore  &  Bf.  8.  By. 
Go.  ail.)  16  N.  B.  909,  124  lU.  616;  Cham- 
berlain V.  Sutherland,  4  111.  App.  (4  Bradw.) 
494.  A  refusal  to  dismiss  a  bill  witfaoat 
prejudice  at  complainantfs  cost,  on  a  mo- 
tion made  before  any  proof  has  been  Intro- 
duced, and  where  it  has  not  been  made  man  j 
Ifest  that  defendant  Is  entitled  to  a  decree, 
la  an  abuse  of  discretion,  and  enoneoos. 
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Bates  T.  Bkldmore,  48  N.  B.  062;  96S,  170 
lU.  288. 

A  plea  In  bar,  stating  a  diBmlssal  of  a 
former  bill,  la  condualye  against  a  new  bill, 
If  tbe  dismissal  was  upon  bearing,  and  If 
tbat  dismissal  be  not  In  direct  terms  wltbont 
prejudice.  Blgelow  r.  Wlnsor,  67  liass.  (1 
Gray)  229,  801. 

In  pnblieatiom  of  tosttmoaiy* 

The  use  of  the  words  "without  preju- 
dice," In  a  consent  by  parties  to  the  publica- 
tion of  testimony,  operates  by  the  common 
understanding  of  solicitors  and  chancellors 
as  a  reserratlon  of  the  right  to  take  addi- 
tional testimony.  Dixon  ▼.  Hlgglns,  2  South. 
289,  291,  82  Ala.  284. 

In  witl&dvawal  of  aypeanuteo. 

The  term  "without  prejudice,"  in  a  leaye 
to  withdraw  an  appearance  In  the  case  with- 
out prejudice,  means  that  the  position  of 
tbe  withdrawing  party  is  not  to  be  unfavor- 
ably affected  by  the  act  of  withdrawal. 
Oreighton  t.  Kerr,  87  U.  &  (20  Wall.)  S,  1% 
22  U  Bd.  809. 

WITHOUT       PREJUDIOB       TO       THE 
OHABTEB  PABTT. 

A  charter  party  provided  that  the  mas- 
ter might  sign  bills  of  lading  at  any  rate 
of  freight  'Without  prejudice  to  the  char- 
ter party,"  whldi  provided  for  the  payment 
of  a  Itmip  Bum  for  the  whole  voyage.  It 
was  held  that  an  assignee  of  goods  with  no- 
tice of  the  terms  of  the  charter  party  was 
not  entitled  to  the  goods  merely  upon  pay- 
ment of  the  amount  of  the  freight  specified 
in  the  bill  of  lading,  but  that  the  owner  of 
the  ship  was  entitled  to  a  Hen  on  such  goods 
for  the  entire  charter  freight  Kern  v.  Des- 
landes,  10  O.  B.  (N.  S.)  206,  224. 

Where  a  vessel  was  chartered  to  6.  by 
a  charter  party  for  a  specified  sum  for  a 
voyage  to  Cuba  and  return,  and  O.,  at  Cuba, 
loaded  the  vessel  with  molasses,  which  he 
bought  there  from  P.,  but  the  purchase  was 
not  absolute,  the  transfer  of  title  to  the 
molasses  depending  on  the  payment  of  drafts 
drawn  by  P.  on  G.,  and  the  molasses  was 
shipped  in  the  name  of  P.,  and  a  bill  of  lad- 
ing was  signed  therefore  by  the  master, 
which  stated  that  the  cargo  was  to  be  de- 
livered to  the  order  of  P.,  at  a  specified  rate 
of  freight,  to  be  paid  by  him  or  his  assigns, 
but  contained  at  its  foot  the  words,  "with- 
out prejudice  to  charter  party,"  and  after- 
wards R.  advanced,  on  the  security  of  the 
bill  of  lading,  the  money  to  take  up  the 
drafts  and  took  an  assignment  of  the  bill 
of  lading,  held,  on  a  libel  filed  by  the  owner 
of  the  vessel  against  the  molasses  for  the 
charter  money,  that  the  molasses  was  liable 
only  for  the  freight  specified  in  the  bill  of 
lading;  the  words  "without  prejudice  to  the 


diarter  party"  being  Intended  only  to  guard 
against  any  waiver  of  the  charter  money  as 
between  the  charterera  and  the  owner.  In 
re  406  Hogsheads  of  Molasses  (U.  S.)  9  Fed. 
Caa.  59L 

WITHOUT  FBOTE8T* 

The  expression  "without  protest,**  as 
used  in  the  foUowlng  statement,  signed  on 
the  back  of  a  note:  "I  hereby  guaranty  the 
payment  of  the  within  note  without  pro- 
test"— ^has  no  other  effect  than  to  so  qualify 
the  contract  as  to  exclude  the  specific  de- 
fense that  by  not  protesting  the  note  the 
Indoraen  are  released.  If  either  of  the  in- 
dorsera  continued  liable  to  the  payee,  not- 
withstanding the  note  was  not  protested* 
he  must  still  be  considered  the  principal, 
and  the  guarantor  has  a  right  to  insist  that 
such  principal  shall  be  firat  exhausted  befora 
recourse  is  had  to  him  on  his  guaranty. 
Zahm  V.  Ftrst  Nat  Bank  of  Lancaster,  108 
Pa.  570,  580. 

An  indoraement  of  a  promissory  note  by 
the  payee  thereof,  stating  that  he  holds  him- 
self "responsible  for  the  within  note  with- 
out notice  or  protest*'  is  only  "to  be  con- 
strued as  a  waiver  of  protest  and  notice  as 
a  necessary  step  to  fix  the  payee's  liability 
in  case  the  drawer  should  fall  to  pay  the 
note  at  maturity."  Halley  v.  Jackson,  48 
Md.  254»  261. 

WZTHOUT  RECOUB8S. 

The  words  '^without  recourae,"  as  used 
in  an  Instrument  by  which  a  judgment  cred- 
itor transfers  his  right,  title,  and  interest  in 
the  judgment  without  recoune,  "clearly  in- 
dicate the  absence  of  any  intention  to  war- 
rant the  validity  or  value  of  the  judgment, 
or  that  it  was  collectible."  Scofield  r.  Moore, 
81  Iowa,  241,  245. 

The  words  "without  recourae,"  in  an 
assignment  of  a  promissory  note,  without 
any  express  representations,  do  not  release 
the  seller  from  an  implied  warranty  for  a 
deficiency  in  the  amount  recoverable  on  the 
note,  on  account  of  its  bearing  usurious  in- 
terest Drennan  v.  Bunn,  16  N.  B.  100,  102, 
124  Ul.  175,  7  Am.  St  Bep.  854. 

The  words  "sans  recoura"  or  "without 
recourae"  have  no  exact  legal  significance, 
except  when  employed  by  an  indorser  to 
limit  his  liability  on  a  negotiable  instrument 
which  has  been,  by  the  act  of  indoraement  by 
him,  assigned  to  a  third  peraon.  An  indorse- 
ment followed  by  this  phrase  relieves  the 
iudorser  of  liability  for  the  payment  of  such 
a  paper  in  the  event  It  la  dishonored  by  the 
maker  or  acceptor.  Thompson  t.  First  Btate 
Bank,  29  S.  B.  610,  611,  102  Oa.  696. 

Many  authorities  say  that  the  transfer 
of  a  note  or  bill  without  recourse  is  a  sale. 
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Brittln  v.  Preeman,  17  N.  J.  Law  (2  Har.) 
191,  227. 

When  the  indorsement  of  a  note  is 
••without  recourse,"  the  Indorser  specially 
declines  to  assume  any  responsibility  for  its 
payment  According  to  the  meaning  of  the 
term  in  the  law  merchant,  this  is  the  ex- 
press condition  of  the  contract;  as  much  as 
if  stated  In  detail  in  so  many  words.  Young- 
berg  V.  Nelson,  53  N.  W.  629,  61  Minn.  172, 
38  Am.  St.  Rep.  497;  Palmer  y.  Courtney, 
49  N.  W.  754,  756,  32  Neb.  773. 

The  expression  "without  recourse,"  in 
the  indorsement  of  a  note,  merely  rebuts  the 
insurer's  liability  to  the  indorsee  and  subse- 
quent holders.  The  indorsement  transfers 
the  whole  interest  Richardson  y.  Lincoln, 
46  Mass.  (5  Mete.)  201,  204. 

The  words  "without  recourse,*'  In  an 
indorsement  on  a  promissory  note,  do  not 
imply  '"without  value,*'  nor  do  they  alter  the 
effect  of  an  assignment  of  the  note.  Wilson 
Y.  Codman,  7  U.  S.  (3  Cranch)  193,  203,  2  L. 
Ed.40a 

An  indorsement  of  a  promissory  note 
••without  recourse"  is  evidence  of  an  unwill- 
ingness to  be  answerable  for  the  solvency  of 
the  maker — ^a  prudent  precaution,  particular- 
ly where  the  note  has  a  long  time  to  run  be- 
fore it  matures.  Such  indorsement  passes 
the  note,  with  all  its  negotiable  qualities. 
Epler  v.  Funk,  8  Pa.  (8  Barr)  468^  469. 

An  indorsement  on  a  bill  of  exchange 
"vtrithout  recourse"  negatives  and  repudiates 
any  liability  on  the  part  of  the  indorser. 
Watsan  v.  Cheslre,  18  Iowa,  202,  206,  87  Am. 
Dec.  382. 

••Without  recourse,"  as  used  in  an  In- 
dorsement of  a  note,  means  that  the  indorser 
is  not  to  be  liable  for  its  payment  in  case 
of  its  dishonor  at  maturity,  as  he  would  be, 
by  the  law  merchant  on  an  unqualified  in- 
dorsement Chamley  v.  Dulles  (Pa.)  8  Watts 
&  S.  353.  361. 

An  indorsement  on  a  note  of  the  words 
"without  recourse"  is  an  express  declaration 
of  the  absence  of  responsibility.  It  is  no 
more  than  the  expression  of  the  implication 
of  the  law  from  a  transfer  by  delivery  mere- 
ly, and,  except  as  passing  the  legal  title  to 
instruments  which  under  the  statute  are 
made  assignable,  and  are  not  by  the  law 
merchant  negotiable  by  delivery,  its  obliga- 
tions and  effect  as  between  transferror  and 
transferee,  is  that  of  a  transfer  by  deliv- 
ery.   Bankhead  v.  Owen,  60  Ala.  457,  461. 

Where  the  payee  of  a  note  agrees  to  de- 
liver the  notes  of  a  corporation,  such  agree- 
ment is  complied  with  by  delivery  of  notes 
"without  recourse."  Seeley  y.  Reed  <U.  8.) 
28  Fed.  164. 

An  assignment  "without  recourse"  of  a 
note  executed  for  the  purchase  money  of 


land  does  not  carry  with  it  the  vendor^s 
lien.    Johnson  v.  Nunnerly,  30  Ark.  153. 

The  indorsement  of  a  negotiable  certifi- 
cate of  deposit  by  the  payee  before  due 
••without  recourse"  is  not  of  itself,  sufiicient 
to  serve  the  purcliaser  with  notice  of  de- 
fenses of  the  maker.  First  Nat  Bank  v. 
Security  Nat  Bank,  51  N.  W.  805,  306,  34 
Neb.  71,  15  L.  R.  A.  386.  33  Am.  St  Rep.  61& 

An  indorsement  of  a  note  qualified  by 
the  words  ••without  recourse"  is  not  out  of 
due  course  of  trad^  and  does  not  throw  any 
suspicion  upon  the  character  of  the  paper. 
A  note  continues  negotiable  notwithstanding 
the  words  ••without  recourse."  Hatch  y. 
Barrett  8  Pac.  129,  184,  34  Kan.  223;  New 
York  Security  &  Trust  Co.  v.  Lombard  Iuy. 
Co.  (U.  S.)  65  Fed.  271,  277.  Such  an  indorse- 
ment does  not  indicate  in  any  case  that  the 
parties  to  it  are  conscious  of  any  defect  In 
the  security,  or  that  the  indorsee  does  not 
take  on  the  credit  of  the  other  party  or  par- 
ties to  the  note.  On  the  contrary,  he  takes 
it  solely  on  their  credit  and  the  indorser 
only  shows  thereby  that  he  is  unwilling  to 
make  himself  responsible  for  the  payment. 
New  York  Security  &  Trust  Co.  y.  Lombard 
Inv.  Co.  (U.  S.)  65  Fed.  271.  277. 

An  indorser  may  qualify  his  indorse- 
ment with  the  words  ••without  recourse,**  or 
equivalent  words,  and  upon  such  indorse- 
ment he  is  responsible  only  to  the  same  ex- 
tent as  in  the  case  of  a  transfer  without  in- 
dorsement   Civ.  Code  Idaho  1901,  |  2879. 

WAnnuity  of  genvineiiess. 

Whilst  the  words  ••without  recourse," 
accompanying  an  indorsement  clearly  indi- 
cate that  the  party  making  the  transfer  does 
not  intend  to  assume  the  position  of  an  un- 
conditional indorser,  or  to  incur  any  liability 
if  the  note  is  not  paid  at  maturity  upon  due 
demand,  or  even  if  all  the  parties  to  the 
papers  should  prove  to  be  wholly  insolvent 
they  cannot  be  construed  as  importing  more 
than  this.  At  least  they  do  not  divest  such 
indorser  of  his  character  as  a  vendor  of  the 
note,  nor  exempt  him  from  the  liability  aris- 
ing from  a  transfer  by  delivery,  where  the 
note  is  capable  of  being  thus  transferred. 
He  warrants  by  implication,  unless  other- 
wise agreed,  that  he  is  the  lawful  holder  and 
has  a  Just  and  valid  title  to  the  instrument 
and  a  right  to  transfer  it  by  delivery,  also 
that  the  instrument  is  genuine,  and  not 
forged  or  fictitious.  Dumont  v.  Williamson, 
18  Ohio  St  515,  517,  98  Am.  Dec.  186. 

An  indorsement  ''without  recourse*'  is 
nevertheless  an  implied  warranty  of  the  gen- 
uineness of  the  signatures  to  the  paper. 
Challiss  Y.  McCrum,  22  Kan.  157,  161,  31 
Am.  Rep.  181;  see,  also,  Chamley  v.  Dulles 
(Pa.)  8  Watts  &  S.  353,  361— unless  it  is  ex- 
pressly understood  at  the  time  of  the  sale 
that  he  refused  to  guaranty  th^  geanhie- 
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0668.    Brown  ▼.  Ames,  61  N.  W.  448,  448,  59 
Minn.  476. 

An  'Indorsement  without  recourse"  of  a 
past-due  note  Impliedly  warrants  ttiat  the 
note  is  genuine,  and* that  It  is  what  it  pur- 
ports to  be  on  its  face — ^a  Uviug  debt  New 
York  Security  &  Trust  Go.  ▼.  Lombard  Iby. 
Co.  (U.  S.)  65  Fed.  271,  277. 

*The  indorser  without  recourse  con- 
tracts that  the  bill  or  note  is  in  every  respect 
genuine,  and  neither  forged,  fictitious,  nor 
altered.  Undoubtedly,  and  by  universal  ad- 
mission, this  principle  applies  to  the  signa- 
tures of  the  drawer,  acceptor,  and  maker  of 
the  bill  or  note,  who  are  the  original  parties, 
and  it  is  often  expressed  in  language  to  the 
effect  that  the  indorser  warrants  that  it  is 
a  genuine  Instrument— citing  many  authori- 
ties." Palmer  v.  Courtney,  49  N.  W.  754, 
756^  82  Neb.  773. 

An  assignment  of  a  negotiable  Instru- 
ment without  recourse  only  relieves  the  as- 
signee of  the  responsibility  by  reason  of  the 
insolvency  of  the  obligors,  but  there  is  an 
implied  warranty  that  the  signatures  are 
genuine,  and  the  assignee  is  not  required  to 
use  the  same  diligence  in  testing  the  gen- 
uineness of  the  paper  as  is  required  in  test- 
ing the  solvency  of  the  obligors  in  case  of  a 
mere  assignment  for  value.  Maze  v.  Owings- 
ville  Banking  Co.,  63  8.  W.  428,  23  Ky.  Law 
Rep.  574. 

WITHOUT  REUEF. 

The  phrase  "without  relief,**  in  any 
Judgment,  contract,  execution,  or  other  in- 
strument of  writing  or  record,  shall  be  tak- 
en, held,  and  deemed  to  mean  "without  the 
benefit  of  valuation  laws."  Horner's  Rev. 
St  Ind.  1901,  I  1286. 

WITHOUT  THB  8TATB. 

The  phrase  ••without  the  state,**  in  the 
eighth  section  of  the  limitation  statute,  does 
not  characterize  one  who,  having  property 
outside  the  state,  leaves  the  state  for  a  pe- 
riod of  eight  months  for  the  purpose  of  tak- 
ing charge  of  a  store,  but  intends  at  his  de- 
parture and  during  his  absence  to  return  to 
the  state,  and  that  his  absence  shall  only 
be  of  a  temporary  character.  Sage  v.  Haw- 
ley,  16  Oonn.  106,  118,  41  Am.  Dec.  128. 

WITHOUT  THAUBFEB. 

See  •rrhrough  Without  Transfer.*^ 

WITHOUT  VAXiID  CAUSE. 

•'Without  valid  cause,"  as  used  In  ref- 
erence to  the  directors  of  a  school  district 
having  neglected  or  refused  to  perform  their 
duty  without  valid  cause,  does  not  import 
<he  same  thing  as  *'wlllfully  neglected  and 


refused.**  If  a  duty  be  enjoined  on  an  offi- 
cer, his  refusal  to  perform  it  is  willful.  He 
has  no  discretion  as  to  its  performance.  But 
if  he  be  commanded  to  do  a  coiain  act,  un- 
less he  have  a  valid  excuse  for  not  doing  it, 
and  he  then  refuses  for  cause,  the  question 
is  at  once  raised  between  him  and  his  su- 
perior whether  the  cause  is  sufficient  to  ex- 
cuse him  In  his  disobedience.  In  re  Walker, 
36  Aa  148^  ISO,  179  Pa.  24. 


WITHOUT  WABRAHT  OF  ULW. 

The  term  '^vlthout  warrant  of  law,"  as 
used  in  a  motion  to  vacate  an  attachment 
on  such  grounds,  signifies  the  same  thing  as 
••irregular,"  and,  where  an  affidavit  for  at- 
tachment falls  to  state  the  conditions  on 
which  the  law  authorized  its  Issuance,  it  Is 
irregularly  issued  and  without  warrant  of 
law.  Addison  v.  Sujette  (S.  C.)  27  S.  B.  631, 
634. 


WITHOUT 
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The  words  ••without  the  written  con- 
sent," in  a  contract  for  farming  lands  on 
shares,  providing  that  none  of  the  products 
of  the  farm  shall  be  sold  or  removed  until  a 
division  thereof,  without  the  written  consent 
of  the  owner  of  the  farm,  do  not  refer  to  a 
division  of  what  may  be  produced,  but  sim- 
ply prohibit  a  removal  of  the  products  or 
produce  from  the  premises  before  they  have 
been  divided,  unless  the  owner  shall  have 
consented  \n  writing.  Smith  y.  Roberts,  48 
Minn.  842,  848,  46  N.  W.  886. 

WITNESS. 

See  ''Adverse  Witness**;  "Attesting  Wit- 
ness"; ••Competent  Witness";  ''Coun- 
ty  Witnesses";  "Credible  Witness"; 
"Disinterested  Witness";  "Nonresi- 
dent Witness";  "Prosecuting  Wit- 
ness"; "State  Witness." 

Dxpert  witness,  see  ••Expert** 

A  witness  is  one  who  has  knowledge  of 
a  fact  State  v.  Desforges,  17  South.  811, 
820,  47  La.  Ann.  1167  (citing  Webst  Diet). 

A  witness  is  one  who  has  knowledge  of 
a  fact  or  occurrence  sufficient  to  testify  in 
respect  to  it  In  the  case  of  a  will,  a  wit- 
ness must  have  knowledge  that  the  paper  is 
a  will  by  the  declaration  of  the  testator; 
that  it  has  been  signed  by  either  seeing  the 
signature  written,  or  by  seeing  the  signature 
with  an  accompanying  acknowledgment  by 
the  testator  that  it  is  his  signature.  In  re 
Losee's  Will,  84  N.  Y.  Supp.  1120,  1121,  18 
Misc.  Rep.  298. 

-Witness,**  In  its  strict  legal  sense, 
means  one  who  gives  evidence  In  a  cause  be- 
fore a  court  Barker  v.  Colt  (Conn.)  1  Root 
224,221k 
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A  wltneae  l8  one,  who  being  Bwom  or 
affirmed  accorcUng  to  law,  deposes  as  to  his 
knowledge  of  facts  in  issue  between  the 
parties  in  the  case.  1  Bout.  Law  Diet  658. 
Johnson  defined  the  word  as  "one  who  gives 
testimony."  Richardson  defines  it  as  "one 
who  witteth  or  knows;  one  who  tells  what 
he  knows,  sees,  or  has  seen;  to  give  evidence 
or  testimony."  The  word  "witness"  is  a 
most  general  term,  including  all  persons  from 
whose  lips  testimony  is  extracted  to  be  used 
in  any  judicial  proceeding.  Bliss  v.  Shu- 
man,  47  Me.  248,  251,  252. 

A  witness  is  a  person  whose  declaration 
under  oath  is  received  as  evidence  for  any 
purpose,  whether  such  declaration  be  made  on 
oral  examination  or  by  d^)osition  or  affida- 
vit Code  Civ.  Proc.  Cal.  1903.  §  1878;  Ann. 
Codes  &  St  Or.  1901,  |  721;  Gen.  St  Minn. 
1894, 1  5G57;  People  y.  Lem  Deo,  64  Pac.  265, 
266,  132  Cal.  199. 

AiBAnt  or  deponeait* 

The  word  "witness"  embraces  deponents, 
as  the  term  is  used  with  us,  and  affiants 
equally  with  persons  delivering  testimony  to 
a  jury.  The  affiant  or  deponent  is  always  a 
witness,  but  a  witness  is  not  necessarily  an 
affiant  or  deponent  Bliss  v.  Shuman,  47  Me. 
248,  251,  252L 

Doofunentary  eTidenoe. 

The  word  "witness,"  as  used  In  Code 
1873,  I  4421,  providing  that  no  witness  can 
be  examined  in  support  of  an  indictment  who 
shall  not  be  examined  by  the  grand  jury, 
unless  written  notice  be  given  before  the 
trial,  refers  to  a  person,  and  not  to  an  in- 
animate object  or  thing.  The  signature  of 
defendant  to  the  application  for  a  continu- 
ance Is  not  a  witness,  therefore,  and  may  be 
used  as  a  standard  of  comparison.  State  v. 
Farrington,  67  N.  W.  606,  609,  90  Iowa,  678. 

Legal  evidence  is  not  confined  to  the 
human  voice  or  oral  testimony,  but  includes 
every  tangible  object  capable  of  making  a 
truthful  statement,  such  evidence  being 
roughly  classified  as  "documentary  evidence." 
In  oral  evidence  the  witness  is  the  man  who 
speaks;  in  documentary  evidence  the  witness 
is  the  thing  that  speaks.  In  either  case  the 
witness  must  be  competent — ^that  is,  must  be 
deemed  competent  to  make  a  truthful  state- 
ment— and  in  either  case  the  competency  of 
the  witness  must  be  proved  before  the  evi- 
dence is  admitted;  the  difference  being  that 
in  oral  evidence  the  competency  is  proved 
by  a  legal  presumption,  and  In  documentary 
evidence  the  competency  must  be  proved  by 
actual  testimony;  and  the  further  difference 
that  in  oral  evidence  the  credit  of  the  wit- 
ness is  tested  by  his  own  cross-examination, 
while  in  documentary  evidence  the  credit  of 
the  witness  is  tested  by  the  cross-examina- 
tion of  those  who  must  be  called  to  prove  its 
(.•ompetency.  Curtis  v.  Bradley»  31  AtL  591« 
594,  65  Conn.  99. 


BHd«BO0 

"Witnesses,"  in  a  technical  sense,  art 
penona  sworn  to  testify,  or  offered  to  testi- 
fy, in  a  cause.  But  in  Act  April  10^  1818^ 
I  41,  c.  90,  I  18»  requiring  a  justice,  after 
an  appeal  has  been  made  from  his  court  to 
the  court  of  common  pleas,  to  return  to  that 
court  the  proceedings  before  him,  and,  among 
other  things,  the  names  of  the  witnesses 
sworn  and  examined  and  the  names  of  those 
offered  and  rejected,  the  expression  is  used 
in  a  more  comprehensive  sense,  and  as  syn- 
onymous with  "evidence."  The  object  of 
the  statute  is  to  confine  the  parties  to  the 
same  evidence  examined  before  the  justice^ 
with  the  single  exception  of  testimony  ofTei*- 
ed  and  improperly  excluded  by  the  justice. 
McChesn^  v.  TiS using  (N.  Y.)  18  JohnsL  388^ 


Identllleatloai  of  perso»« 

Within  the  meaning  of  the  Constitution 
declaring  that  no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  "witness  against 
himself,"  these  words  would  not  include  the 
compelling  of  the  party  to  stand  up  during 
the  trial  for  identification  by  one  of  the  wit- 
nesses. People  T.  Goldenson,  19  Pac  161, 
170,  76  Cal.  32& 

Party. 

The  word  '^witness,'*  as  used  in  Code 
CiY.  Proc.  I  2980,  giving  a  justice  court 
power  to  issue  commissions  to  take  the  dep- 
osition of  a  witness,  includes  a  party  to  the 
action.  Murphy  v.  Sullivan,  77  N.  Y.  Supp. 
950,951. 

PersoB  smnmoiied  merelj* 

Abbott's  Law  Dictionary  defines  the- 
word  "witness"  as  a  person  who,  being  pres- 
ent before  a  court,  magistrate,  or  examining 
officer,  orally  declares  what  he  has  seen  or 
heard  or  done  relative  to  a  matter  in  ques- 
tion. The  word  as  used  in  our  statutes  em- 
braces more  than  simply  those  who  actually 
testify,  as  is  manifest  from  the  reading  of 
the  sections*  Rev.  St  |  1301,  providing,  *'aU 
witnesses  in  civil  cases  shall  be  allowed  the^ 
following  fees,  etc.,"  and  section  1302  pro- 
viding, "witnesses  attending  under  recog- 
nizance or  subpoena  issued  by  order  of  the 
prosecuting  attorney  or  defendant"  etc  and 
section  1303  reading,  "each  person  summon- 
ed as  a  witness,*'  etc.  There  would  seem  to 
be  no  doubt  that  in  each  of  these  sections 
there  is  included  in  the  word  "witness"  each 
person  either  subpoenaed  for  the  purpose  of 
examination,  or  appearing  to  testify,  whether 
actually  examined  or  not  Pennsylvania 
Fire  Ins.  Co.  v.  Camahan,  10  O.  GL  D.  225, 
22a 

Code  Cr.  Proc.  art  686,  subd.  6,  provides 
that  a  witness  in  the  case  is  obnoxious  to 
challenge  for  cause.  Held,  that  a  "witness" 
within  the  meaning  of  the  statute  Ib  one 
who  bears  testimony  or  furnishes  evidence^ 
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«r  proof,  and  not  one  who  lias  been  merely 
nmunoned  to  attend  as  a  witness.  Seals  y. 
State,  82  S.  W.  G45,  86  Tex.  Or.  B.  138. 

Proeeeiitov  dlstinsulsbed. 

A  prosecatcv  Is  one  who  proffers  an  ae- 
euaatlon  against  a  party  whom  he  sus- 
pects to  be  guilty.  The  party  who  appears 
In  response  to  a  subpoena  Is  not  a  prosecutor, 
but  only  a  witness.    State  v.  Mlllaln,  8  Nev. 

As  witaesa  duly  sworn. 

The  word  "witness,"  in  Pub.  Laws,  c. 
818,  I  11,  providing  that  any  licensee  may 
be  summoned  before  the  commissioners  in 
certain  instances,  *Vhen  he  and  the  wit- 
nesses for  and  against  him  may  be  heard," 
means  a  witness  duly  sworn.  Board  of  Li- 
cense Cmn'ra  y.  O'Connor,  17  B,  L  40,  41, 
1»  Atl.  1080,  1081* 


WITNESS 

As  costs,  see  ''Cost" 

WITTINGLY. 

Webster  defines  the  word  ••wittingly," 
as  *1l:nowing]y,  with  knowledge,  by  design." 
As  used  in  Gen.  St  1875,  p.  488,  I  5,  giving 
a  right  of  action  against  one  who  "shall 
wittingly  and  unlawfully  throw  down  or 
leave  open  any  bars,  gate  or  fence,"  it  means 
with  knowledge  and  by  design,  excluding 
only  cases  which  are  the  result  of  accident 
or  forgetfulness,  and  including  cases  where 
one  throws  down  another's  fence  through  an 
erroneous  belief  that  it  obstructs  his  right 
of  way.  Oslwme  r.  Warren,  44  Conn.  857, 
858. 

Wmiai^  ttstlBCiiifllied. 

•fittingly"  and  ••willingly^  are  not  syn- 
onymous w<Mrds^  and  do  not  convey  the  same 
Idea.  The  one  relates  to  the  wit  or  un- 
derstanding, and  means  knowingly  or  design- 
edly, while  the  other  relates  to  the  wiU,  and 
means  freely  or  voluntarily.  EUinlngton  t. 
State,  54  Miss.  48Q,  488. 


WOL 

The  word  **wo&*  is  defined  in  the  Cen- 
tury Dictionary  as  follows:  "Grief,  sorrow, 
misery,  heavy  calamity."  As  used  in  the 
Old  and  New  Testaments,  it  is  used  some- 
times as  prophetic  of  calamity  or  aflilction, 
and  sometimes  as  denunciatory.  A  letter  di- 
recting a  person  to  deposit  a  sum  of  money 
in  a  certain  place,  and  stating  that  "should 
you  fail  to  comply  with  our  request,  woe  be 
unto  you  and  yours,"  does  not  contain  a  suffi- 
cient threat  upon  which  to  predicate  an  in- 
formation under  Bev.  Or.  Code^  art  968, 


making  it  criminal  to  send  a  letter  threat- 
ening to  kill  or  injure  the  person  of  an- 
other. Hanson  v.  State,  84  &  W.  829,  85 
TeoL  Or.  B.  598L 


WOMAN. 

See  ••Bad  Girl  or  Woman.* 
Any  woman,  see  "Any." 

The  word  ••woman,"  within  St  1874,  c. 
274,  I  2,  enacting  that  any  woman  of  the 
age  of  21  years  who  resides  at  any  place 
in  the  state  for  five  years  without  receiving 
relief  as  a  pauper  shall  thereby  gain  a  settle- 
ment in  such  place,  denotes  only  an  unmar- 
ried woman.  City  of  Somerville  v.  City  of 
Boston,  120  Mass.  574,  575. 

In  Myers  v.  State,  84  Ala.  11,  4  South. 
291,  it  was  held  that  the  words  ''female" 
and  ••woman"  were  identical  in  meaning, 
Jackson  v.  State,  84  South.  611,  187  Ala.  80. 

"Woman,"  as  used  in  Ky.  St  c.  86,  | 
1158,  making  unlawfully  taking  any  woman 
against  her  will,  with  intent  to  tiave  carnal 
knowledge  with  her,  a  crime,  is  used  ge- 
nerically,  and  embraces  every  female  of  the 
human  race.  It  includes  a  girl  of  12  years. 
Couch  V.  Commonwealth,  29  S.  W.  29,  16  Ky. 
Law  Bep.  477. 

A  ••woman"  is  a  female  who  has  passed 
the  age  of  puberty.  Before  that  time  she 
is  a  child.  She  may  thus  become  a  woman 
before  attaining  her  majority.  Blackburn  v. 
State,  22  Ohio  St  102,  110. 

The  word  ••woman"  or  ••women,"  as 
used  in  the  statutory  provisions  relating  to 
police  matrons,  shaU  mean  any  person  or 
persons  of  the  female  sex.  Rev.  Laws  Mass. 
1902,  p.  944,  c.  108,  |  85;  Comp.  Laws  Mich. 
1897,  I  8497. 

The  expression  ••women,"  as  used  in  the 
act  relating  to  charities  and  charitable  and 
reformatory  institutions,  means  female  per- 
sons of  18  years  of  age  and  upward.  Gen. 
St  Kan.  1901,  §  6650. 

The  term  ••woman,"  as  used  in  all  laws 
relative  to  the  employment  of  labor,  shall 
mean  a  woman  18  years  of  age  or  over. 
Bev.  Laws  Mass.  1902,  p.  917,  c.  106,  |  8. 

The  expression  "woman,"  as  used  in  the 
article  relating  to  factories,  means  a  woman 
of  the  age  of  18  years  and  upward.  Bev. 
St  Mo.  1899,  I  10,104. 

The  word  '•woman,'*  as  used  in  the 
Penal  Code,  is  used  to  signify  a  female  per- 
son of  any  age.  Pen.  Code  Tex.  1895,  art 
2L 

As  eltisea. 
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Gen.  St  e.  254»  |  18,  making  a  person 
who  shall  receive  any  ''money  or  property 
won  upon  any  bet  or  wager"  liable  in  as- 
sumpsit to  the  person  losing  the  same,  does 
not  include  money  paid  to  hire  or  procure 
another  to  make  a  bet  or  wager.  Johnson 
Y.  Ferris,  49  N.  H.  06,  67. 

Pub.  St  c.  246,  I  le,  providing  that  all 
bonds,  notes,  judgments,  mortgages,  deeds, 
or  other  securities,  as  well  as  promises  given 
or  made  for  "money  won  at  any  game," 
shall  be  utterly  void,  will  be  construed  to  in- 
clude money  won  by  betting  on  the  game, 
as  well  as  money  won  by  playing  it  Me- 
Grath  y.  Kennedy,  2  Atl.  438,  439,  15  R.  L 
209. 

WOOD. 

See  ''Soft  Wood.- 

''Wood,"  in  vegetable  anatomy,  is  that 
more  or  less  hard  and  compact  substance 
which  makes  up  the  bulk  of  the  trunk  and 
branches  of  a  tree  or  shrub,  and  is  concealed 
from  view  by  the  bark.  When  cut  trans- 
versely, the  wood  is  found  to  consist  of  nu- 
merous concentric  layers,  very  distinct  in 
the  fir,  and  in  trees  of  cold  or  temperate 
countries  in  general;  less  so  in  tliose  appro- 
priated to  a  tropical  climate.  Patterson  v. 
McGausland  (Md.)  8  Bland,  69,  75  (citing 
Rees*  Cycle,  t.  "Wood."  in  "Vegetable  An- 
atomy"). 

One  definition  of  the  word  "wood"  is  the 
tiard  substance  of  a  tree  or  shrub  as  cut  for 
use.  This  is  its  most  common  meaning. 
The  old  maxim  is,  "Arbor  dum  crescit,  lig- 
num cum  crescere  nescit" — a  tree  while  it 
grows,  wood  when  it  cannot  grow — ^that  is, 
when  it  is  cut  down.  Darling  v.  Clement,  37 
Aa  779,  780.  69  Vt  292. 

In  Acts  1868,  c.  448,  providing  that  no 
person  shall  throw  into  the  Penobscot  river 
any  slab,  board,  or  lath  edgings,  or  "refuse 
wood,"  or  timber  of  any  sort,  '*wood"  is  used 
in  its  generic  sense  as  the  substance  of  trees 
or  of  the  logs  to  be  manufactured,  and  does 
not  mean  trees  cut  or  sawed  for  fuel.  State 
Y.  Howard,  72  Me.  459,  465.  It  does  not  in- 
clude wood  coming  within  the  description  of 
"timber."  Per  Tenterden,  J.  Leigh  v.  Heald, 
1  Bam.  ft  Adol.  622,  623. 

Iiiiinlier  and  bark. 

"Wood,**  as  used  in  a  deed  providing 
that,  if  the  grantee  should  cut  from  the  land 
other  wood  than  was  necessary  for  sugar 
wood  and  for  the  making  of  fences  on  the 
premises,  the  avails  thereof  should  be  applied 
on  the  purchase  note,  comprehends  lumber 
and  bark,  as  it  was  used  in  a  generic  sense, 
including  all  the  growing  trees  on  the  lot 
Hutchinson  v.  Ford,  18  AU.  1044,  62  Vt  97. 


8aiL 

"Under  a  grant  of  'wood,'  used  as  syn- 
onymous with  the  Latin  word  'boscus,*  not 
only  the  trees,  but  the  soil  upon  which  they 
are,  will  pass;  and  where  there  was  a  lease 
of  a  manor,  'always  excepting  the  wood  and 
underwood,'  it  was  held  that  the  soil  itself 
was  excepted;  but  where  the  grant  or  excep- 
tion is  of  timber  trees,  no  soil  passes  or  is 
excepted,  save  so  much  as  is  necessary  for 
the  nutriment  of  the  granted  trees.*'  Boults 
V.  Mitchell,  15  Pa.  371,  380  (guoting  Whistler 
V.  Parslow,  Cro.  Jac.  487;  Leigh  v.  Heald,  1 
Barn.  &  Adol.  622). 

WOOD  AI.COHOL. 

"Wood  alcohol"  is  obtained  by  the  de- 
structive distillation  of  wood,  and  is  ranked 
as  a  narcotic  poison,  and  if  drank  either  pure, 
or  adulterated  or  reduced  many  times  its 
weight  in  water,  other  alcohol,  or  fluid,  it 
kills  the  person  drinking  it  It  was  not  in- 
tended to  be  used  as  a  beverage,  and  is  not 
included  in  the  term  "intoxicating  liquors." 
as  used  in  Y.  S.  c.  187,  prohibiting  the  sale 
of  intoxicating  liquor.  Fabor  v.  Green*  47 
Atl.  891,  72  Vt  117. 

WOOD  HOUSE. 

A  policy  of  insurance  on  a  dwelling 
house  and  "wood  house"  covers  a  building 
built  at  one  time  with  a  single  frame  and 
roof,  and  designed  for  one  building,  for  a 
carriage  house  and  wood  bouse,  of  which  the 
woodroom  constitutes  two-thirds,  and  is  sepa- 
rated from  the  carriage  room  by  a  loose  par- 
tition extending  to  the  eaves  on  one  side  and 
halfway  to  the  roof  on  the  other.  White  v. 
Mutual  Fire  Assur.  Co.,  74  Mass.  (8  Gray) 
666,  671« 

WOOD  IJBAVE. 

"Wood  leave"  is  the  right  to  cut  down, 
remove,  and  use  standing  timber.  Osborne 
V.  O'Reilly,  9  Ati.  209,  212,  42  N.  J.  Eq.  (15 
Stew.)  467. 

WOOD  PUI.P. 

Wood  macerated  with  water  agamst 
stones  revolving  vertically  until  it  is  convert- 
ed into  a  soft  coherent  mass  is  commercially 
known  as  "wood  pulp."  Goldman  v.  United 
States  (U.  S.)  87  Fed.  193,  194. 

WOODEN  BUIIJ>IlfO. 

A  "wooden  building,"  as  used  in  an  ordi- 
nance prohibiting  the  erection  of  a  wooden 
building  within  a  city,  means  a  building  con- 
structed entirely  of  wood,  and  hence  one 
composed  in  part  of  brick  and  In  part  of 
wood  is  not  within  the  ordinance.  Stewart 
V.  Commonwealth  (Pa.)  10  Watts,  306,  309. 
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WOODIaANB. 

Though  In  1756,  under  a  deylse  of  wood- 
land, 6  per  cent  was  allowed  for  roads,  a  de- 
ylse  In  1814  of  50  acres  of  the  adjoining 
woodland  carries  but  50  acres,  strict  measure. 
Blaine's  Lessee  t.  Chambers  (Pa.)  1  Seig.  & 
B.  168,  171. 

"Woodland"  is  not  synonymous  with, 
and  does  not  mean  one  and  the  same  thing 
with,  "prairie  land.*'  Buxton  y.  St  Louis  & 
L  M.  B.  R.  Ck>.,  68  Mo.  56,  66. 

All  lands  now  owned  or  controlled  or 
which  may  be  hereafter  owned  or  controlled 
by  the  state,  and  which  are  now  or  shall 
hereafter  be  covered  with  forest  growth  or 
devoted  to  forest  uses,  are,  for  the  purpose  of 
the  act  relating  to  woodlands  and  forestry, 
declared  to  be  "woodlands."  Mills'  Ann.  St 
Colo.  1891,  1 1007. 

WOODS. 

Within  the  meaning  of  a  statute  Impos- 
ing  a   penalty   of   $50    for  setting   fire  to 
"woods,"   the  term   "woods"    means   forest  j 
lands  in  their  natural  state,  and  is  used  in ; 
contradistinction   to    lands  cleared   and  in-i 
closed  for  cultivation.    It  does  not  include! 
the  burning  of  log  heaps  in  one's  own  in- 
closed field.    Averitt  v.  Murrell,  48  N.  C.  822, 
828. 

An  old  field  which  had  formerly  been 
cleared,  inclosed,  and  cultivated,  but  the 
fences  surrounding  which  were  down,  and  • 
tlie  land,  in  the  common  parlance  of  the  coun-  - 
ty,  said  to  be  "turned  out"  and  grown  up  in 
broom  sedge  and  pine  bushes,  some  of  which 
was  as  tall  as  a  man's  waist  and  others  as 
high  as  his  head,  was  "woods"  within  the 
meaning  of  a  statute  imposing  a  penalty  for 
setting  fire  to  woods,  etc.  Such  old  fields  are 
as  properly  contradistinguished  from  lands 
cleared  and  inclosed  for  cultivation  as  forest 
lands  in  their  natural  state.  Each  is  a  spe- 
cies of  woods  or  woodland,  and,  as  the  mis- 
chief likely  to  result  from  burning  the  one  is 
as  great  as  that  of  the  other,  the  statute 
never  could  have  intended  to  make  any  dif- 
ference between  them.  The  word  "woods" 
in  the  statute  is  not  confined  to  lands  never 
before  cleared,  inclosed,  or  cultivated.  Hall 
▼.  Cranford,  50  N.  C.  3,  6. 

A  field  grown  over  with  broom  sedge  and 
wire  grass,  surrounded  by  an  old  fence,  and 
used  as  a  pasture,  cannot  be  construed  to  be 
••woods"  within  the  meaning  of  Bat  Rev.  c. 
13,  S  1.  forbidding  any  one  from  setting  fire 
to  his  woods  unless  two  days'  written  notice 
is  first  given  to  all  persons  owning  adjoining 
land.  Achenbach  v.  Johnston,  84  N.  O.  264, 
265. 

WOOL 

"Wools  on  the  skin,"  as  used  In  Tariff 
Act  Oct  1,  1890,  c.  1244,  par.  387,  26  Stat 
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685,  do  not  include  raw  Angora  goatskins 
with  the  hair  on,  being  for  all  commercial 
purposes  imdressed  fur  skins,  it  being  un- 
profitable to  separate  the  hair  from  the  skin 
and  to  use  the  hair  as  wool.  United  States 
Y.  Bennet  (U.  S.)  66  Fed.  288, 18  0.  C.  A.  446. 

WOOL  ELASTIC  WEBBIKO. 

••Wool  elastic  webbing"  is  webbing'  made 
of  India  rubber,  wool,  and  cotton,  as  distin- 
guished from  union  elastic  webbing  and  cot- 
ton elastic  webbing,  and  is  used  for  gores 
and  gussets  in  the  manufacture  of  Congress 
boots,  and  without  the  rubber  would  not  be 
adaptable  to  that  use.  In  its  manufacture  it 
is  not  wrought  by  hand  or  braided  by  ma- 
chinery, but  is  woven  in  a  loom.  Beard  v. 
Nichols,  7  Sup.  Ct  648,  120  U.  S.  260,  SO  L. 
Ed.  652. 

WOOL  OBEA8B. 

•*Wool  grease"  is  of  a  brown  color  and  a 
viscous  consistency.  It  is  extracted  from 
wool  washings,  and  consists  of  cholesterin 
and  other  fats  and  volatile  fatty  acids.  It 
contains  from  16  to  80  per  cent  of  potash, 
and  emits  a  rank,  disagreeable  odor.  It  re- 
sembles molasses  and  tar  mixed  together, 
and  is  imported  in  return  petroleum  barrels. 
As  used  in  Tariff  Act  Oct  1,  1800,  c.  1244, 
par.  316,  26  Stat  588,  it  does  not  include  lan- 
olin. Movius  V.  United  States  (U.  S.)  66  Fed. 
734,735. 

"Wool  grease"  is  the  recovered  grease 
which  is  excreted  by  a  sheep,  and  is  recov- 
ered from  the  suds  after  the  wool  has  been 
scoured.  It  is  commonly  brown,  though 
sometimes  of  a  lighter  color.  It  has  some- 
what the  consistency  of  molasses  or  soft  lard. 
United  States  v.  Leonard  (U.  S.)  100*  Fed.  288. 

"Brown  grease,"  as  used  in  Customs  Act 
1887,  par.  278,  is  equivalent  to  what  is  known 
commercially  as  **wool  grease."  Wool  fat  is 
the  natural  grease  contained  in  sheep's  wool. 
In  the  course  of  preparing  the  raw  wool  for 
spinning,  this  grease  is  removed  by  means  of 
dilute  soap  solutions  or  by  extraction  with 
volatile  solvents.  The  suds  from  wool  scour- 
ing are  collected  in  large  tanks,  and  by  acidu- 
lating with  mineral  acids  brown  grease  is 
obtained.  United  States  v.  Leonard  (U.  S.) 
108  Fed.  42,  43,  47  C.  C.  A.  18L 

WOOL  MILLS. 

Property  insured  as  part  of  a  manufac- 
tory of  wool  fabrics — carpets  made  of  wool — 
is  properly  within  the  designation  '•wool 
mills,"  as  used  in  a  list  of  special  rates. 
Smith  V.  Mechanics'  &.  Traders'  Fire  Ins.  Co.. 
32  N.  Y.  388,  403. 

WOOL  SORTER'S  DISEASB. 

The  term  "wool  sorter's  disease"  has 
been  used  to  designate  the  disease  commonly 
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known  as  'Malignant  pnstnle,**  'Carbon,''  or 
"anthrax,"  because  it  happens  among  people 
that  handle  wools  and  hides,  such  as  tanners, 
butchers,  and  herdsmen,  as  those  people  are 
engaged  In  business  where  they  come  In  con- 
tact with  thait  sort  of  thing.  It  is  a  disease 
caused  by  the  infliction  upon  the  body  of 
putrid  animal  matter  containing  poisonous 
bacillus  anthrax.  Bacon  y.  United  States 
Mut  Ace.  Ass'n,  25  N.  B.  S99,  123  N.  Y.  804, 
9  L.  B.  A.  617,  20  Am.  Bt  R^.  74& 

WOOI«  WASTE. 

As  employed  in  the  tariff  acts  imposing  a 
duty  on  wool  waste,  etc.,  ••wool  waste"  signi- 
fies such  parts  or  particles  of  wool  as  are 
thrown  off  in  the  several  processes  of  manu- 
facture of  wool  in  wool  or  worsted  fabrics, 
and  does  not  include  wool  which  has  been 
prepared  for  spinning  and  artificially  and  in- 
tentionally made  into  a  form  like  such  parts 
or  particles,  even  if  sometimes  called  "waste" 
by  the  trade.  United  States  v.  Fatten  (U.  8.) 
46  Fed.  461,  464. 

WGGIXN. 

"Woolen  flannel  sheet,"  as  used  in  an  In- 
dictment charging  a  defendant  with  stealing 
one  white  "woolen  flannel  sheet,"  means  a 
sheet  composed  of  wool,  and  not  one  part  cot- 
ton and  part  wool,  called  a  "cotton  and  wool- 
en blanket"  Alkenbrack  r.  People  (N.  Y.)  1 
Denlo,  80. 

The  term,  ••woolen  goods,"  within  the 
meaning  of  Tariff  Act  Aug.  28,  1894,  c.  849, 
par.  297,  26  Stat  531,  suspending  till  Janu- 
ary 1,  1895,  the  reduction  of  duties  on  such 
goods,  includes  mohair  braids  made  of  hair 
of  the  Angora  goat  Wolff  T.  United  States 
(U.  S.)  113  Fed.  1001. 

WORD. 

See  ••Actionable  Words";  'In  a  Word"; 
"In  Words  and  Figures  as  Follows, 
To  Wit";   "Precatory  Words." 

All  words,  see  ••All." 

A  ••word"  is  a  combination  of  articulate 
sounds  by  which  men  communicate  with 
each  other.  It  must  exist  in  speech  before  it 
can  be  signified  in  letters  or  characters.  The 
impulses  by  which  a  word  extends  itself  from 
the  usage  of  one  people  to  that  of  another, 
the  laws  of  comparative  philology  by  which 
a  transliteration — when  the  elemental  sounds 
of  one  language  are  signified  by  written  signs 
unknown  In  the  other^-ls  explained  and  held 
to  be  accurate,  and  the  arrangement  of  Eng- 
lish letters  which  reproduce  the  word,  are 
subject  to  the  exclusive  dominion  of  no  man. 
Dadirrlan  y.  Yacubian  (U.  S.)  72  Fed.  1010, 
1013. 

"Words"  are  the  common  signs  that 
mankind  make  use  of  to  declare  their  inten- 


tions to  one  another,  and,  when  tbe  words  of 
a  man  express  his  meaning  plainly,  distinct- 
ly, and  perfectly,  there  is  no  occasion  to  have 
recourse  to  any  other  means  of  interpreta- 
tion. Lake  County  y.  Rollins,  9  Sup.  Ot  651, 
653,  130  U.  S.  662,  82  L.  Bd.  1060. 

Words  are  merely  the  symbols  parties  ts 
a  contract  employ  to  manifest  thebr  purpose, 
that  it  may  be  carried  Into  execution.  Morri- 
son V.  Baechtold,  48  Aa  926,  930,  93  Md.  819. 

Where  the  meaning  of  words  and 
phrases  has  been  ascertained  in  a  statute, 
they  are  to  be  construed  in  the  same  sense 
when  used  in  a  subsequent  statute.  People 
T.  Liscomb  (N.  Y.)  8  Hun,  760,  769,  770. 

Flciures  and  letters. 

In  enrolling  a  summons  In  a  plea  In 
abatement,  it  was  said  to  be  In  the  ••words 
following,"  and  it  was  objected  to  the  plea 
that  the  summons  as  so  enrolled  contained 
words,  figures,  and  letters  instead  of  merely 
words.  The  court  said:  ••The  allegation  in 
the  plea  is  in  accordance  with  the  general 
forms  in  such  cases,  and,  we  think,  suflft- 
dent"  Smith  r.  Butler,  25  N.  H.  0S  Foet) 
521,624. 

WHttea  or  printed  words. 

••Words,"  in  2  HiU's  Gode,  p.  648^  i  17, 
providing  that  a  libel  la  a  defamation  of  a 
person  made  public  by  any  words,  etc.,  means 
either  written  or  printed  words,  and  does  not 
include  words  spoken  orally.  State  t.  Mc- 
Arthur,  82  Pac  867,  868,  5  Wash.  558. 

WORDS  OF  ART. 

The  term  ••head  of  water,**  as  occurring 
in  a  contract  calling  for  water  power  to  be 
used  in  propelling  a  mill,  being  a  technical 
term  in  hydraulics,  constitutes  '•words  of 
art,"  and  as  such  may  be  properly  explained 
by  an  expert  witness.  Cargill  t.  Thompson, 
59  N.  W.  638,  640,  57  Minn.  534. 

WOBDS  OF  CONDITION. 

In  4  Kent,  126,  Chancellor  Kent  defines 
a  distinction  between  ••words  of  limitation'" 
and  ••condition"  as  follows:  "Words  of  limi- 
tations mark  the  period  which  is  to  detei^ 
mine  the  estate,  but  when  words  of  condition 
render  the  estate  liable  to  be  defeated  in  the 
intermediate  time,  if  the  event  expressed  In 
the  condition  arises  before  the  determination 
of  the  estate  or  completion  of  the  period  de- 
scribed by  the  limitation,  the  one  specifies 
the  utmost  time  of  continuance,  and  the  oth- 
er marks  some  event  which,  if  it  takes  place 
in  the  course  of  that  time,  will  defeat  the 
estate."  Summit  t.  Yount,  9  N.  B.  582,  583, 
109  Ind.  506;  Ludlow  v.  New  YoiiL  ft  H.  B. 
Go.  (N.  Y.)  12  Barb.  440,  448. 

WORDS  OF  DESORIPTIOV. 
As  warranty,  see  ••Warranty/' 
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WOBD8  OF  UX£  IMPORT. 

Under  a  statute  (LawB  Ky.  |  1540)  pio- 
Tlding  that  no  nuncnpatiye  will  shall  be  es- 
tablished when  the  value  exceeds  ten  i>oundfl, 
unless  it  be  proved  by  two  witnesses  that 
the  testator  called  on  some  person  present 
to  take  notice  or  bear  testimonj  that  such 
was  his  will,  or  "words  of  like  import,'*  It 
was  held  that  if  the  attention  of  the  witness- 
es was  so  called  to  the  subject  by  any  form 
of  words  as  to  enable  them  to  prove  such 
purpose  and  intention,  as  well  as  the  terms 
of  the  will,  clearly  and  unequivocally,  the 
requisitions  of  the  statute  embraced  in  the 
terms  "or  words  of  like  import"  were  sub- 
stantially complied  with.  Portwood  v.  Hun- 
ter. 46  Ky.  (6  B.  Hon.)  538,  639. 

WORDS  OF  UMITATIOV. 

Words  of  condition  distinguished,  see 
"Words  of  Condition." 

"Words  of  limitatiou**  are  such  as  do 
not  give  the  estate  Imported  by  them  orig- 
inally to  the  heirs,  etc.,  described,  but  only 
extend  the  ancestor's  estate  to  an  estate 
of  Inheritance  descendible  to  the  heirs  de- 
scribed.   Ball  y.  Payne  (Va.)  6  Rand.  73,  75. 

Words  of  limitation  mark  the  period 
which  is  to  determine  the  estate.  It  specifies 
the  utmost  time  of  continuance  of  the  es- 
tate. In  a  devise  of  land  by  a  husband  to 
his  wife  so  long  as  she  remains  his  widow, 
the  words  "so  long  as  she  remains  his 
widow"  are  used  as  "words  of  limitation," 
viarking  the  duration  of  the  estate,  and  not 
"words  of  condition."  Summit  y.  Tount,  9 
N.  B.  582,  583,  109  Ind.  506. 

WORDS  OF  FUROHASE. 

"Words  of  purchase"  are  such  as  give 
the  estate  originally  to  the  heirs,  etc.,  and  not 
through  the  inheritance  of,  or  by  descent 
from,  the  ancestor.  Ball  y.  Payne  CVa.)  6 
EUind.  78,  75. 

'WORDS  TO  THAT  EFFECT, 

See  "Effect" 

WORK. 

See    "Additional    Woiic";     "In   Work"; 
"Iron  Works";    "New  Work";    "Ordi- 
nary Work";  "Team  Work." 
All  work  within  the  county,  see  "All." 
Working  the  quarry,  see  "Quarry." 

"Woiic,"  as  used  in  Acts  23d  Gen.  Assem. 
e.  14,  I  6,  providing  for  the  issue  of  bonds 
tn  payment  of  street  improvements  from 
time  to  time  as  the  work  progresses,  will 
be  held  to  designate  labor,  or  the  product 
of  lab<«  and  material  combined^  required  to 


make  the  improvement,  as  separate  and  dis- 
tinct from  the  acts  of  the  agents  of  the  city 
preliminary  to,  and  which  terminate  in,  the 
formal  execution  of  the  contract  Bagle 
Mfg.  Co.  y.  City  of  Davenport,  70  N.  W.  707, 
709,  101  Iowa,  493,  38  L.  R.  A.  480. 

A  city  charter  providing  that  when- 
ever any  of  the  above-mentioned  work  (re- 
ferring to  street  improvements)  shall  have 
been  fully  completed  under  authority  of  the 
ordinance,  the  city  engineer  or  other  officer 
having  charge  of  the  "work"  shall  compute 
the  cost  thereof  and  assess  It  at  a  special  tax 
against  the  adjoining  property  fronting  on 
the  improvement  includes  all  the  work  done 
under  the  contract  and  hence  the  assess- 
ment could  not  be  made  and  the  special 
tax  bills  enforced  until  the  entire  contract 
was  completed.  City  of  St  Louis,  to  the 
Use  of  McGratli,  v.  Clemens,  49  lio.  652, 
555. 

The  word  '*work,"  as  used  in  a  personal 
injury  action,  permitting  the  plaintiff  to 
prove  what  was  the  work  of  brakemen, 
meant  nothing  else  than  "duty,"  in  which 
sense  the  words  are  convertible  terms  and 
mean  the  same  thing.  Chicago  ft  A.  R.  Co. 
y.  Bragonier,  7  N.  B.  688,  693,  119  111.  51. 

"Work,"  as  used  in  Pen.  Code,  |  1039, 
providing  that  a  misdemeanor  is  punishable 
by  a  fine  not  to  exceed  $1,000,  'imprisonment 
not  to  exceed  six  months,  to  work  in  the 
chain-gang  on  the  public  works,  or  such  other 
works  as  the  county  authorities  may  employ 
the  chain-gang,"  does  not  necessarily  mean 
hard  labor,  and  a  sentence  on  a  conviction 
under  such  section  of  the  Code  to  work  at 
hard  labor  is  inappropriate.  Screen  y.  State, 
83  S.  B.  893,  894,  107  Ga.  715. 

"The  word  Vork'  may  comprehend  all 
labor,  whether  corporeal  or  mental,  but  in 
its  popular  sense  it  is  applied  solely  to  bod- 
ily labor,  or  that  in  which  such  labor  is  the 
principal  ingredient"  It  is  so  used  in  the 
provision  of  the  New  York  City  charter  re- 
quiring the  various  departments  to  adver- 
tise for  sealed  proposals  for  contracts  for  all 
work  involving  an  expenditure  exceeding 
$250;  hence  such  provision  does  not  apply 
to  contracts  for  professional  services.  Peo- 
ple y.  Flagg  (N.  T.)  5  Abb.  Prac.  232,  235. 

One  who  erects  a  shanty  in  which  is  put 
an  illicit  still,  but  who  did  not  **work"  in 
or  about  the  distillery  after  the  still  was  set 
up,  does  not  come  under  U.  S.  Rev.  St  | 
3279,  providing  that  "every  person  who 
works  in  any  distillery"  on  which  no  sign 
is  placed  and  kept  shall  be  fined.  United 
States  V.  Burgess  (U.  S.)  83  Fed.  833. 

An  application  for  insurance  on  a  mill 
stated  that  no  watch  was  kept  in  or  about 
the  building,  but  that  the  mill  was  examined 
"thirty  minutes  after  work";  and  to  an- 
other question  it  was  stated  that  the  hours 
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of  work  extended  from  5  o'clock  a.  m.  to 
8:30  p.  m.;  "sometimes  extra  work  will  be 
done  in  the  night"  Held,  that  the  words 
"examined  thirty  minutes  after  work"  re- 
lated as  well  to  the  time  succeeding  the 
termination  of  "extra  work"  as  the  time  at 
which  the  work  was  generally  stopped  in 
the  evening,  and  hence  assured  was  obligat- 
ed to  examine  the  building  30  minutes  after 
the  termination  of  such  extra  work,  as  well 
as  after  the  general  closing  hour.  Houghton 
T.  Manufacturers'  Mut  Fire  Ins.  Co.,  49 
Mass  (8  Mete)  114, 125,  41  Am.  Dec.  489. 

"Work/*  within  the  meaning  of  a  stat- 
ute authorizing  a  municipal  subscription  to 
a  railroad  company,  but  requiring  that  cor- 
porate bonds  shall  not  be  delivered  until  an 
amount  of  work  shall  be  done  on  the  rail- 
road in  the  town  equal  in  value  to  the 
amount  of  the  bonds,  will  be  construed  not 
as  referring  to  earth  work  alone,  but  as  em- 
bracing all  that  enters  into  the  construction 
of  the  roadbed  complete  for  cars.  Illinois 
Midland  R.  Co.  v.  Town  of  Barnett,  85  111. 
813.  3ia 

A  contract  to  sell  wheat,  part  of  which 
was  threshed  and  in  the  granary,  and  the  re- 
mainder of  which  was  in  a  course  of  prep- 
aration for  the  market,  was  a  contract  of 
sale  within  the  meaning  of  the  statute  of 
frauds,  rather  than  a  contract  for  work  and 
labor,  though  It  was  also  agreed  that  the 
vendor  should  clean  the  wheat  already 
threshed  and  thresh  out  the  remainder,  and 
within  six  days*  deliver  the  total  amount 
Downs  Y.  Ross  (N.  Y.)  23  Wend.  270,  272. 

The  terms  "work"  and  "working,"  as 
used  In  the  chapter  relating  to  road  super- 
intendents, includes  the  opening  and  laying 
out  of  new  roads,  widening,  constructing, 
draining,  repairing,  and  everything  else  that 
may  be  done  in  and  about  any  road.  Rev. 
St  Tex.  1895,  art  4784. 

A  power  of  attorney  which,  in  consid- 
eration of  a  prescribed  royalty,  appoints  a 
party  sole  agent  for  the  purpose  of  "work- 
ing and  developing  the  business  of  said  pat- 
ents," does  not  authorize  a  sale  of  the  pat- 
ents. Johnson  R.  Signal  Ck).  y.  Union  Switch 
&  Signal  Co.  (U.  8.)  59  Fed.  20,  23. 

A  power  of  attorney  which,  in  considera- 
tion of  a  prescribed  royalty,  appointed  a  par- 
ty sole  agent  to  "work  and  develop"  the 
business  of  such  patents,  does  not  give  the 
agent  power  to  grant  an  exclusive  license 
which  would  transfer  substantially  the  en- 
tire interest  in  the  patent,  but  it  does  au- 
thorize him  to  grant  nonexclusive  licenses 
to  manufacture  and  sell.  Union  Switch  & 
Signal  Co.  v.  Johnson  R.  Signal  Oo.  (U.  S.) 
61  Fed.  940,  943,  10  C.  0.  A.  176. 

1m  meoliaiiie*s  lien  laws. 

The  term  "work,"  In  a  mechanic's  lien 
litatute  authorizing  liens  for  work,  does  not 


include  loss  of  time  for  men,  or  delay,  risk, 
and  inconvenience  to  contract  work.  Lee  v. 
Brayton,  26  Atl.  256,  18  R.  I.  232. 

The  word  '*work,"  as  used  in  Oen.  St 
1883,  I  31,  providing  a  lien  for  whoever  shall 
do  work  or  furnish  material  for  the  con- 
struction or  repair  of  a  building,  includes 
labor  of  every  kind,  whether  skilled  or  un- 
skilled; and  therefore  a  superintendent  of 
the  construction  of  a  building  performs  work, 
and  is  therefore  entitled  to  a  lien  therefor. 
Fischer  v.  Hanna,  47  Pac.  303,  309,  8  Colo. 
App.  471, 

For  the  purpose  of  the  act  relating  to 
mechanics*  liens,  the  term  "work"  shall  be 
deemed  to  include  labor  of  every  kind,  wheth- 
er skilled  or  unskilled.  Mills'  Ann.  St  Colo. 
1891,  I  2867. 

Same— Arehiteet's  aerrioes. 

The  statute  giving  all  persons,  who  per- 
form work  for  or  about  the  construction  of  a 
building,  a  lien  thereon  for  their  services, 
cannot  be  construed  to  include  the  drawings 
and  specifications  for  such  building  made 
by  an  architect  The  drawing  of  plana  or 
specifications  of  itself  is  not  "work,"  within 
the  meaning  of  the  statutes,  in  the  ordinary 
sense  of  the  term.  Price  v.  Kirk  (Pa.)  13 
Phila.  497,  498,  90  Pa.  47,  49. 

Code,  I  318,  providing  that  a  person  who 
has  done  ''work  or  labor"  on  a  building  or 
improved  land  may  have  a  lien  on  the  build- 
ing and  lot  of  land  on  which  it  is  erected, 
should  be  construed  to  include  the  services 
of  an  architect  in  preparation  of  drawings, 
plans,  and  specifications  for  a  building,  and 
in  superintending  the  erection  thereof. 
Hughes  Y.  Torgerson,  11  South.  209,  96  Ala. 
346, 16  L.  R.  A.  600,  38  Am.  St  Rep.  105. 

"Work  done,"  as  used  in  Act  June  15» 
1836,  givinjf  a  lien  for  work  done  or  materi- 
als furnished  for  or  about  the  construction  of 
a  building,  means  any  work  which  contrib- 
uted to  the  beauty,  substance,  and  conven- 
ience of  the  edifice;  and  hence  an  architect 
making  plans  and  drawings  for  a  building:, 
and  who  oversees  and  directs  its  erectiom 
is  entitled  to  a  lien.  Bank  of  Pennsylvania 
r.  Ories,  35  Pa.  (U  Casey)  423,  426. 

In  mlains  law. 

"Work,"  within  the  meaning  of  a  fed- 
eral statute  in  reference  to  the  assessment 
work  requisite  to  hold  a  mine,  includes  work 
done  outside  of  the  claim,  if  done  as  a  pur- 
pose or  means  of  developing  or  prospecting 
the  claim,  as  in  the  case  of  tunnels.  Har- 
rington V.  Chambers,  1  Pac.  362,  8  Utah,  94. 

A  power  to  "manage  and  work"  a  mine 
will  not  be  held  to  include  power  to  mort- 
gage it,  and  l8  inconsistent  with  the  idea 
of  imposing  a  personal  charge  on  the  prin- 
cipal, except  for  such  expensus  as  may  be 
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incurred   In   its   management    Gollnsky   T. 
Allison,  46  Pac  295,  296,  114  Gal.  45a 

"Work,"  aa  used  in  Ck>n8t  Choctaw  Na- 
tion, art  7,  S  18,  providing  that  any  citizen 
of  the  nation  who  may  And  any  mine  shall 
haye  the  exclnslye  right  to  woric  the  same, 
means  that  the  person  who  finds  the  mineral 
may  extract  It  from  the  earth — may  mine  it 
McCurtaln  y.  Grady,  88  S.  W.  66,  70,  1  Ind. 
T.  107. 

A  covenant  in  a  lease  of  a  mine  to  "work 
the  mine"  is  to  he  construed  to  mean  work 
the  mine  during  the  term  of  lease  if  min- 
erals remain  therein,  although  it  cannot  be 
profitably  worked,  but  it  cannot  be  con- 
strued to  require  a  working  thereof  if  the 
mine  becomes  entirely  exhausted.  Walker 
y.  Tucker,  70  lU.  527,  642. 

"Work,"  within  the  meaning  of  a  stat- 
ute requiring  a  certain  amount  of  work  on 
a  mining  claim  In  order  to  hold  it,  does  not 
include  the  services  of  a  watchman  looking 
after  buildings  erected  to  work  a  mine, 
though  the  mine  is  idle  at  the  time.  Not  all 
expenditures  made  with  a  view  of  working 
a  mine  would  be  considered  work  expended 
upon  the  mine;  for  instance,  work  done  at 
a  distance  from  the  mine  in  the  construction 
of  a  mill.  Altoona  Quicksilver  Min.  Go.  v. 
Integral  Quicksilv^  Min.  Go.,  46  Pac.  1047, 
1049,  114  Gal.  100. 

The  term  "work  or  labor,"  in  a  statute 
giving  a  lien  for  work  and  labor  in  mines. 
Includes  the  services  of  the  foreman  of  a 
mine,  who  is  employed  to  boss  the  men  at 
work  in  the  mine,  keep  their  time,  and  give 
them  orders  for  their  pay.  Gapron  v.  Strout, 
11  Ney.  804,  810. 

Bess.  Laws  1872,  pr.  147,  f  4,  which  de- 
clares that  all  miners,  laborers,  and  others 
who  work  or  labor,  to  the  amount  of  $25 
or  more,  in  or  upon  any  mine  lode  or  deposit, 
shall  have  a  lien,  etc.,  includes  the  work  of 
the  superintendent  in  planning  and  super- 
intending development  work  upon  the  mines, 
and  In  planning  and  supervising  the  erection 
of  the  mills  and  machinery,  but  it  would 
not  include  the  work  of  such  superintendent 
In  keeping  the  books  and  disbursing  the 
funds  of  the  mining  company.  Rara  Avis  G. 
&  8.  Mining  Go.  y.  Bouscher,  12  Pac  438, 
434,  9  Golo.  886. 

Xa  Simday  laws. 

In  construing  a  statute  declaring  that 
'^here  shall  be  no  servile  labor  or  working 
on  the  Lord's  Day,  except  works  of  neces- 
sity or  charity,"  the  court  said:  "I  consider 
that  this  provision  treats  'servile  labor'  as 
one  distinct  class  of  what  is  forbidden,  and 
•working,'  without  the  adjective,  as  another; 
that  it  has  adopted  the  latter  phrase  as  the 
most  comprehensive  that  the  language  can 
supply  to  cover  the  action  and  employment  of 


mind  or  body  in  the  pursuits  of  business." 
Gampbell  v.  International  Assur.  Soc.  of 
London^  17  N.  Y.  Super.  Ot  (4  Bosw.)  298^ 
3ia 

The  terms  "traveling,"  "servile  labor," 
or  "working,"  within  the  meaning  of  a  stat- 
ute prohibiting  such  acts  on  a  Sabbath,  do 
not  include  the  act  of  arbitrators  in  making 
an  award.  Story  v.  Elliot  (N.  Y.)  8  Cow. 
27,  30,  18  Am.  Dec.  423. 

The  hiring  of  a  horse  on  Sunday  to  at- 
tend a  funeral  is  not  a  violation  of  a  stat- 
ute prohibiting  work  and  business,  except 
works  of  necessity  or  charity,  on  Sunday. 
Home  V.  Meakin,  115  Mass.  326,  331. 

Rev.  St  c.  118,  §  1,  declares  that  no  per- 
son shall  do  any  "work,  business,  or  labor 
of  his  secular  calling,  to  the  disturbance  of 
others,  on  the  first  day  of  the  week,  com- 
monly called  the  'Lord's  Day.' "  Held,  that 
the  phrase  "work,  business,  or  labor  of  his 
secular  calling"  meant  any  secular  labor, 
whether  within  one's  regular,  ordinary  call- 
ing or  not  George  y.  George,  47  N.  H.  27, 
88. 

Same— Glying  promissory  note. 

"Labor,  business,  or  work,"  within  the 
meaning  of  the  statute  prohibiting  any  labor, 
business,  or  work,  except  works  of  neces- 
sity and  charity,  on  the  Lord's  Day,  includes 
the  giving  of  a  promissory  note  on  Sunday 
in  consideration  of  articles  purchased  on  that 
day.  Towle  y.  Larrabee,  26  Me.  (13  Shep.) 
484,  46a 

The  making  and  delivery,  on  a  secular 
day,  of  a  promissory  note  dated  and  to  take 
effect  on  a  subsequent  Lord's  Day,  is  not 
"work  or  labor"  prohibited  by  the  Massa- 
chusetts Statutes  for  the  observance  of  the 
Lord's  Day.  Stacy  y.  Kemp,  97  Mass.  166, 
168. 

WORK  EVENIiT. 

A  warranty  that  cattle  will  work  even- 
ly on  the  yoke  is  broken  if  they  will  not  so 
work  when  driven  by  a  person  of  ordinary 
skill  in  the  management  of  oxen.  Woodruff 
y.  Weeks,  28  Conn.  328,  829. 

WORK  HORSE* 

"Work  horse,"  as  used  in  the  statutes 
exempting  work  horses  and  work  beasts 
from  execution,  means  "an  animal  of  the 
horse  kind  which  may  be  rendered  fit  for 
service,  as  well  as  one  of  mature  age  and 
in  actual  use."  It  is  synonymous  with  "work 
beasts"  as  used  in  the  section.  Winfrey  y. 
Zimmerman,  71  Ky.  (8  Bush)  587,  588. 

Code,  I  2462,  exempting  from  levy  and 
sale  a  "work  horse"  belonging  to  the  debtor, 
means    one   that   "performs    the   common 
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drudgery  of  tbe  homestead,  as  to  haul  wood, 
to  draw  the  plow,  to  carry  the  family  to 
church,  etc,  either  under  the  saddle  or  in 
traces.  It  is  not  necessary  that  he  shall 
haye  performed  this  service,  if  he  has  per- 
formed a  part  of  it,  and  is  intended  as  such 
a  drudge.  If  the  only  horse  belonging  to 
the  head  of  a  family  was  used  to  ride  to  mill, 
to  carry  the  children  to  school,  or  any  other 
equally  necessary  or  conTenient  service,  it  is 
a  work  horse.  If  a  .horse  is  kept  in  the 
prosecution  of  a  business  or  livelihood  out- 
side of  the  comforts,  the  wants,  and  require- 
ments of  the  family  and  of  its  several  mem- 
bers, it  is  not  a  work  horse.  The  statute 
does  not  withhold  its  protection  unless  the 
chief  or  main  employment  of  the  horse  shall 
be  in  the  service  of  the  family;  nor  is  it  nec- 
essary that  any  service  shall  have  been  ren- 
dered to  the  family  if  there  be  a  bona  fide 
intention  that  the  horse  shall  he  put  to  such 
use."    Allman  v.  Oann,  29  Ala.  240,  242. 

A  stallion  kept  by  a  farmer  for  breeding 
purposes  is  not  exempt  from  forced  sale 
under  Code,  f  8072.  as  one  of  a  team  by 
which  the  farmer  habitually  earns  his  living. 
Smith  V.  Dayton,  62  N.  W.  660,  653,  94  Iowa, 
102. 

WORK  IN  PBOORES8. 

See  "In  Progress." 

WORK  OF  DRAIKAOB. 

The  expression  "work  of  drainage,**  as 
used  in  Act  Feb.  14,  1871,  f  9,  relating  to 
the  draining  and  reclaiming  of  certain 
swamp  lands,  providing  that  all  property,  not 
money,  so  received,  should  be  held  in  trust 
for  the  payment  of  a  certain  company,  and 
ultimately  for  the  belieflt  of  New  Orleans, 
should  the  same  not  be  required  for  the 
work  of  drainage,  are  not  restricted  to  the 
property  required  for  the  work  of  drainage 
under  the  system  of  drainage  contemplated 
by  the  act,  so  as  to  leave  all  property  not 
in  accordance  with  that  system  to  be  held 
in  trust  for  the  payment  of  the  debts  of  the 
company  named.  Peake  v.  City  of  New  Or- 
leans (U.  8.)  60  Fed.  127,  130,  8  a  a  A.  616. 

WORK  OF  NECESSITY. 

See  "Necessity." 

WORK  OXEN* 

The  use  of  the  word  "work"  In  a  stat- 
ute exempting  a  yoke  of  work  oxen  does  not 
operate  to  give  the  statute  a  different  mean- 
ing than  if  it  had  been  merely  an  exemption 
of  a  yoke  of  oxen.  The  exemption  covers 
cattle  which  are  being  kept  and  intended  by 
the  owner  for  oxen,  though  only  two  years 
old  and  having  never  been  worked,  except 
yoked  together.  Nelson  t*  Fightmaster»  44 
Pac.  213,  216,  4  Okl.  8& 


WORK  WEUU. 

The  term  •*wortc  well,"  in  a  contract 
warranting  a  harvest  machine  to  work  wM, 
includes  the  draft  of  the  machine,  and  a  tA6m 
draft  or  too  great  a  draft  may  constitute  a 
breach  thereof.  McCk)rmick  Harvesting 
Mach.  Go.  V.  Bussell,  68  N.  W.  810i  811,  86 
Iowa,  666. 


WORKED. 

The  term  "worked,"  as  applied  to  mar* 
ble,  implies  something  more  than  the  sawing 
of  it  into  slabs.  It  implies  that  the  Udag 
is  fashioned  or  prepared  for  some  general 
or  particular  use.  Bancroft  t.  Peters,  4 
Mich.  619,  626. 

The  term  **wotkeV*  as  used  in  Rev.  St. 
p.  620,  providing  that  every  public  highway 
laid  out,  that  shall  not  be  opened  and  work- 
ed within  six  years  after  being  laid  on^ 
shall  cease  to  be  a  road,  does  not  require  tbe 
road  to  be  worked  in  every  part,  but  it  must 
be  worked  sufficiently  to  be  passable  for  pub- 
lic traveL  Beckwlth  t.  Whalen,  70  N.  T. 
430,  436. 

WORKHOUSB. 

Workhouses  and  jails,  being  both  used 
for  the  purpose  of  penal  confinement,  are 
not  unfrequently  regarded  as  identical,  but 
they  are  entirely  distinct  in  their  origin,  ob- 
ject, and  government  Workhouses  were 
originally  designed  for  the  relief  and  em- 
ployment of  the  poor.  They  were  maintain- 
ed by  the  parishes  and  under  the  charge  of 
the  church  wardens  and  overseers  of  tbe 
poor  of  the  parish.  Jac.  Law  Diet  "Poor." 
The  first  public  institution  of  workhouses  In 
the  state  of  New  Jersey,  excepting  those 
created  by  special  acts  for  particular  towns, 
was  under  the  act  of  1799.  They  were  au- 
thorised to  be  built  by  the  board  of  chosen 
freeholders  of  the  several  counties,  and  put 
under  their  superintendence  and  government. 
They  were  made  a  place  of  confinement  for 
persons  sentenced  to  imprisonment  at  hard 
labor,  for  disorderly  persons,  and  tot  dis- 
obedient and  intemperate  slaves  or  servants. 
State  T.  Ellis,  26  N.  J.  Law  (2  Dutch.)  219, 
220. 

As  used  in  Sess.  Laws  1868;  c.  26,  subc 
4,  I  8,  subsec  86,  authorizing  the  city  to 
provide  for  pimishment  of  offenders  against 
city  ordinances  by  imprisonment  in  any 
workhouse  established  by  the  city,  the  word 
"workhouse"  has  a  well-defined,  popular 
significance.  It  is  a  place  or  prison  where 
persons  convicted  of  minor  offenses  and 
misdemeanors  may  be  confined  and  kept  at 
labor.  Hence  an  ordinance  establishing  a 
House  of  the  Good  Shepherd  as  a  workhouse 
for  female  prisoners  is  void.  Fanner  v.  City 
of  St  Paul,  67  N.  W.  990»  902,  66  Minn.  176^ 
88L.B.  A.19a 


WORKHOUSB 


7521 


WORKING  TOOLS 


A  workhouse  Is  a  "public  bnilding,** 
within  the  meaning  of  St  34  Geo.  Ill,  c.  98^ 
Iiroyidlng  that  public  buildings  shall  be  free 
from  all  parliamentary  and  parochial  taxes, 
etc  Justices  of  Bedfordshire  y.  Bedford 
Improvement  Ck>m'rB,  14  Bug.  Law  &  Bq. 
424,425. 

WOBKIHG  OAPITAXi. 

The  working  capital  of  a  corporation  is  a 
sum  or  fund  to  be  doToted  to  the  develop- 
ment of  the  corporate  property,  and  usually 
raised  by  setting  aside  for  sale,  at  some  es- 
tablished price,  a  portion  of  the  capital  stock. 
Kohler  t.  Agassiz,  33  Pac.  741,  743,  99  Gal.  9. 

WORKnVO  CATTLE. 

••Working  cattle**  Is  synonymous  with 
••steers."  Wessels  v.  Territory,  1  Kan.  (Dass. 
Bd.)  525,  527. 

A  statute  exempting  from  attachment 
one  pair  of  working  cattle  includes  a  bull 
used  by  the  owner  as  a  beast  of  burden, 
when  the  owner  has  no  other  working  cattle. 
Bowzey  t.  Newbegin,  48  Me.  410. 

WOBXIHG  COITTBAOTS, 

The  term  ••working  contracts"  Is  some- 
ttmes  used  to  designate  what  is  proij^erly 
known  as  a  ••building  contract" — ^that  is,  a 
contract  for  furnishing  work  or  materials  in 
erecting  buildings,  etc.,  which  may  become 
the  basis  of  a  mechanic's  lien.  Carey-Lom- 
bard Lumber  Co.  t.  Jones,  58  M.  B.  847,  849, 
187  111.  203. 

WORKING  DAYS. 

Bee  ••Weather  Working  Days.'^ 

The  expression  ••working  days'*  has  'In 
commerce  and  Jurisprudence  a  settied  and 
definite  meaning.  It  means  days  as  they 
succeed  each  other,  exclusive  of  Sundays  and 
holidays.'*  When  such  term  is  used  in  a 
charter  party  allowing  so  many  working 
days  for  loading,  it  excludes  holidays  and 
Sundays.  Pedersen  t.  Eugster  (U.  S.)  14 
Fed.  422;  Field  T.  Chase  (N.  Y.)  Lalor's 
Supp.  60,  62. 

The  term  •forking  days,**  as  ordinarily 
used  In  charter  parties,  excludes  Sundays 
and  holidays*  but  not  rainy  nor  stormy  days. 
Hagerman  v.  Norton  (U.  S.)  105  Fed.  998, 
-997,  46  C.  a  A.  1  (citing  Wood  v.  Keyser  [U. 
S.]  84  Fed.  688*  692);  Sorensen  t.  Keyser 
(U.  8.)  62  Fed.  163,  164,  2  C.  a  A.  660; 
The  Cyprus  (U.  &)  20  Fed.  144,  145. 

••Working  days,'*  within  the  usage  of  the 
salt  trade,  in  reference  to  the  number  of 
working  days  to  be  allowed  to  unload  a  cargo 
-of  salt,  does  not  include  rainy  days,  as  salt 
4»  not  removable  without  damage  during 


such  weather.    Houge  t.  Woodruff  (U.  S.) 
19  Fed.  136,  138. 

^OBXIKO  HOURS. 

A  charter  party  providing  that  payment 
of  hire  should  cease  for  any  damage  that 
prevents  the  working  of  the  steamer  for  more 
than  24  ••working  hours"  means  those  hours 
during  which  work  was  ordinarily  done 
about  the  business  to  which  the  clause  re- 
lates, and,  if  it  was  the  usual  practice  of  the 
port  to  work  day  and  night  consecutively  dur- 
ing good  weather,  the  words  should  be  con- 
strued to  mean  consecutive  hours  during  such 
weather.  The  Prindpia  (U.  S.)  34  Fed.  667, 
668. 

A  contract  which  gave  to  one  party  the 
right  to  draw  through  the  gate  of  a  reservoir 
dam,  at  any  and  all  times  during  ••working 
hours,"  a  certain  amount  of  water  per  sec- 
ond, would  entitle  the  party  to  draw  water 
during  the  night  if  required  for  the  purpose 
of  running  his  mill.  Phoenix  Cotton  Mfg. 
Co.  V.  Hazen,  118  Mass.  350,  354. 

A  contract  between  the  separate  owners 
of  mills  and  of  a  dam  and  reservoir,  built 
for  the  purpose  of  supplying  water  to  the 
mills,  providing  that  one  of  them  might  have 
the  right  to  use  water  from  the  reservoir, 
but  that  he  should  not  draw  therefrom  at 
other  times  than  •'during  working  hours," 
meant  the  usual  working  hours  of  the  mill  on 
that  stream;  and  the  party,  having  subse- 
quently changed  the  mill  from  a  cotton  mill 
to  a  paper  mill,  which  ran  day  and  night, 
was  not  entitied  to  use  water  during  the 
night  Binney  v.  Phoenix  Cotton  Mfg.  Co., 
128  Mass.  496,  499. 

WORKING  LAY  DAYS. 

In  the  absence  of  any  custom  to  the  con- 
trary, Sundays  are  computed  in  the  calcula- 
tion of  lay  days  at  the  port  of  discharge  of 
a  vessel  (Brown  r.  Johnson,  10  Mees.  &  W. 
331);  but,  where  a  contract  specifies  ••work- 
ing lay  days,"  Sundays  and  holidays  are  ex- 
cluded in  computation  (2  Bouv.  Law  Diet 
663).    Brooks  v.  Mlntum,  1  Cal.  481,  483. 

WORKINQ  TEAM. 

••Working  team,**  as  used  In  a  statute  ex- 
empting the  working  team  of  a  debtor  from 
execution,  etc.,  includes  a  horse  or  other 
animal  trained  and  used  by  the  judgment 
debtor  for  his  work  or  service,  without  its 
being  associated  with  any  harness  or  trap- 
pings or  other  articles  of  property.  Finnln 
V.  Malloy,  83  N.  Y.  Super.  Ct  (1  Jones  &  8.) 
882,  392. 

WORKIH O  TOOLS. 

Laws  1869,  p.  848,  e.  134,  exempting 
••working  tools"  from  execution,  means  such 
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tool!  BM  are  necessary  to  tbe  debtor*8  busi- 
ne8s»  and  without  the  possession  of  which  he 
is  powerless  to  carry  on  his  calling.  As 
thus  construed,  the  term  "working  tools"  in- 
cludes a  net  and  boat,  tbe  property  of  a  fish- 
erman, who  used  such  boat  and  net  to  sup- 
port his  family.  Sammis  v.  Smith  (N.  Y.) 
1  Thomp.  &  G.  444,  446. 

A  threshing  machine  is  not  exempt  from 
execution,  under  Act  1842,  as  a  working  tooL 
Ford  y.  Johnson  (N.  Y.)  d4  Barb.  364,  365. 

Pub.  St  c  209,  S  4,  exempting  from 
attachment  the  "working  tools  of  a  debtor," 
meant  only  such  utensils  as  the  debtor  is 
accustomed  to  use  in  manual  work  or  labor 
in  his  usual  occupation.  It  would  not  ex- 
tend to  a  library  of  lawbooks.  In  re  Church, 
^.  AU.  761,  15  R.  L  245. 

"Working  tools  and  team,**  within  the 
meaning  of  the  statute  exempting  from  ex- 
ecution the  working  tools  and  team  of  a 
debtor,  includes  a  buggy  wagon  used  by  a 
physician  in  yisitlng  his  patients.  Van  Buren 
r.  Loper  (N.  Y.)  29  Barb.  388,  389. 

The  term  "working  tools,"  in  a  statute 
exempting  working  tools  from  execution, 
does  not  ordinarily  include  a  watch,  but, 
when  the  employment  of  the  debtor  is  such 
that  a  watch  is  necessary  to  the  prosecution 
of  the  business  by  which  he  earns  a  liyeli- 
hood,  it  is  included  within  the  meaning  of 
the  term.  Bitting  v.  Vandenburgh  (N.  Y.)  17 
How.  Prac.  80,  83.  See,  also,  Serven  t. 
Lowerre,  23  N.  Y.  Supp.  1052,  1058,  3  Misc. 
Rep.  113. 

WORKIHOBIAir. 

The  Oentury  Dictionary  defines  *Vork- 
ingman"  as  a  laboring  man  or  one  who  earns 
his  living  by  manual  labor.  A  bookkeeper  is 
not  a  "workingman,"  within  Laws  1897,  c. 
415,  I  8,  preferring  the  wages  of  working- 
men  of  insolvent  corporations.  Ck>chran  t. 
A.  S.  Baker  Ck).,  61  N.  Y.  Supp.  724,  30  Misc. 
Rep.4& 

"Workingmen,"  as  used  in  Gen.  St  p. 
3678,  81  1,  2,  5,  enacting  that  associations 
of  workingmen  may  adopt  for  their  protec- 
tion, labels  and  trade-marks  announcing  that 
goods  manufactured  by  members  thereof  are 
io  manufactured,  has  a  very  broad  signifi- 
cance— a  significance  perhaps  broader  than 
fairly  belongs  to  it— «nd,  conceding  it  to  In- 
clude all  who  work,  whether  with  their 
hands  or  their  minds,  cannot  be  held  to  em- 
brace partnerships,  some  of  whose  members 
contributed  capital  only,  or  corporations,  en- 
gaged in  manufacturing  or  trading.  Schmals 
V.  Wooley,  39  AU.  539«  542,  56  N.  J.  Bq.  64a 

WORKINGS. 

The  term  •'workings,*'  as  used  In  the  act 
relating  to  mines  and  mining,  includes  all 


the  excavated  parts  of  a  mine,  those  aban- 
doned as  well  as  the  places  actually  at  work. 
P.  &  li.  Dig.  Laws  Pa.  1894,  voL  2,  coL  3110, 
I  193. 

WORKMAN. 

See  "Day  Workman";  "No  Workman." 
See,  also,  "Worklngman." 

A  "workman"  is  defined  by  Webster  to  be 
a  man  employed  in  labor,  whether  in  tillage 
or  manufacture;  a  worker;  hence,  especial- 
ly, a  skillful  artificer  or  laborer.  The  Cen- 
tury Dictionary  gives  the  definition  as  a 
man  who  is  employed  in  menial  labor, 
i  whether  skilled  or  unskilled;  a  worker;  a 
toiler;  specifically,  an  artificer;  a  mechanic 
or  artisan;  a  handicraftsman.  Bouvier  de- 
fines a  "workman,"  generally,  as  "one  who 
labors;  one  who  is  employed  in  some  busi- 
ness for  another";  and  that  is  the  meaning 
of  the  word  in  Bankr.  Act  July  1,  1898,  c. 
541.  §  64b,  30  Stat.  563  [U.  S.  Comp.  St.  1901. 
p.  3447],  according  priority  of  payment  out 
of  bankruptcy  estates  to  wages  due  work^ 
men.  In  re  Scanlan  (U.  S.)  97  Fed.  26,  27, 
3  Am.  Bankr.  R.  202. 

The  essential  idea  conveyed  by  the  yirord 
"workman,"  as  commonly  used,  is  that  of  a 
subordinate  whose  occupation  has  nothing  to 
do  with  correspondence  or  books  of  account, 
but  requires  him  to  use  his  hands  to  a  suit- 
able degree  in  manufacturing,  or  building, 
or  in  similar  pursuits.  He  may  be  skilled 
or  unskilled;  he  may  or  may  not  be  aided 
by  tools  or  machinery;  but  he  does  not  be- 
long to  the  same  class  as  the  man  that  la 
neither  making  goods  nor  erecting  buildings 
nor  accomplishing  similar  results,  but  is  en- 
gaged exclusively  in  the  sale  of  a  finished 
product  In  re  Greenewald  (U.  S.)  99  Fed. 
705. 

The  words  "workman,  clerk,  or  servant,** 
as  used  in  Bankr.  Act  July  1,  1898,  c.  5CL, 
8  64b,  30  Stat.  563  [U.  S.  Comp.  St  1901.  p. 
3447],  providing  as  to  priority  of  payment  of 
certain  claims,  must  be  construed  to  mean 
what  they  are  popularly  understood  to  mean, 
and  do  not  include  a  claim  based  upon  the 
use  of  building,  ground,  machinery,  furnish- 
ings, and  the  labor  of  employes.  In  re  Bose 
(U.  S.)  1  Am.  Bankr.  R.  68,  76. 

Oontraetov. 

A  person  contracting  to  do  a  certain 
amount  of  work  for  a  certain  sum  of  money 
cannot  recover  a  greater  sum  for  the  reason 
that  he  has  worked  over  eight  hours  a  day 
in  performing  such  work.  Billingsley  ▼. 
Marshall  County  Oom'rs,  49  Pac.  329,  5  Kan. 
App.  435. 

General  maiiaKer  or  president. 

Ordinarily  a  "workman"  is  understood 
to  be  one  who  labors;  one  who  is  employed 
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to  do  business  for  another;  a  laborer;  one 
who  is  employed  In  labor.  As  used  in  Bankr. 
Act  July  1,  189S,  c  541,  §  64b,  30  Stat  563 
[U.  S.  Oomp.  St  1901,  p.  3447],  according 
priority  of  payment  out  of  bankrupt  estates 
to  wages  due  to  workmen,  it  doubtless  means 
a  workman  laboring  for  some  person  who 
sustains  to  him  the  relation  of  an  employer 
or  master,  and  does  not  include  the  general 
manager  of  a  mercantile  corporation,  who 
has  supreme  authority  in  managing  and  di- 
recting its  daily  business  affairs,  and  who  is 
also  a  stockholder  and  director.  In.  re 
Orubbs-Wiley  Grocery  Co.  (U.  S.)  96  Fed. 
183»184. 

The  president  of  a  business  corporation* 
who  has  supreme  authority  in  managing  its 
affairs,  and  receiyes  a  salary  of  $700  a  year, 
is  not  a  ''workman,  clerk,  or  servant,"  with- 
in the  meaning  of  Bankr.  Act  July  1,  1898» 
c.  541,  S  64b,  30  Stat  563  [U.  &  Ck>mp.  St 
1901,  p.  8447],  giving  priority  of  payment  out 
of  bankrupt  estates  to  wages  due  to  such 
persons.  In  re  Carolina  Cooperage  Co.  (U. 
a)  96  Fed.  950,  953,  8  Am.  Bankr.  R.  164. 


"Workman,"  as  used  In  Hurd's  Rev.  St 
1899,  pi  1167,  requiring  every  owner,  agent, 
or  operator  of  coal  mines  to  keep  a  supply  of 
timber  for  use  as  props  and  cap  pieces,  and 
deliver  them  ns  required,  so  that  a  workman 
may  secure  the  workings  for  his  safety, 
should  be  construed  to  include  a  miner  open- 
ing an  entry  with  a  high  and  dangerous  roof, 
for  which  he  Is  being  paid  by  reason  thereof 
a  price  exceeding  the  scale  fixed  by  the 
union  to  which  he  belongs.  Mt  Olive  &  S. 
Coal  Co.  T.  Herbeck,  60  N.  E.  105^  106,  190 
UL39. 

OAeer  or  employ^  on  SAlavy. 

''Workmen,"  as  used  in  Sess.  Laws  1891, 
c.  114,  making  it  unlawful  for  laborers,  work- 
men, mechanics,  or  other  persons  employed 
by  the  state  of  Kansas  to  work  more  than 
eight  hours  per  day,  does  not  include  an  of- 
ficer or  employ^  for  whom  an  annual  salary 
has  been  specifically  named  and  appropri- 
ated by  the  Legislature.  State  v.  Martindale, 
27  Pac.  852,  853,  47  Kan.  147  (cited  and  ap- 
proved in  Blllingsley  v.  Marshall  County 
Com'rs,  49  Pac.  3'29,  5  Kan.  App.  435)« 

Teamster. 

The  term  "mechanics,  workmen,  and  la- 
borers employed  by  the  company,"  in  an  act 
incorporating  a  slate  company,  which  pro- 
vides that  the  stockholders  shall  be  individ- 
ually liable  for  debts  due  mechanics,  work- 
men, and  laborers  employed  by  the  company,, 
does  not  include  a  teamster  using  his  own 
team  and  contributing  his  own  time  in  haul- 
ing slate  for  the  company  for  certain  com- 
pensation, nor  of  a  wagonmaker  repairing 
wagons  for  the  company,  as  the  liability  cast 


on  the  stockholders  was  with  a  view  to  an 
additional  security  to  the  operatives  of  the 
establishment,  who  were  the  producers — the 
life  of  it  It  is  generally  only  to  such  that 
liens  are  extended  in  the  mining  districts. 
Moyer  v.  Pennsylvania  Slate  Co.»  71  Pa.  (^ 
P.  F.  Smith)  293,  29& 

Travellag  salesman. 

A  creditor  of  a  bankrupt  employed  by 
the  bankrupt  as  a  traveling  salesman  at  an 
annual  sfDary  la  not  a  "workman,"  within 
the  meaning  of  Bankr.  Act  July  1,  1898,  c 
541,  S  64b,  30  Stat  568  [U.  S.  Comp.  St  1901, 
p.  8447],  according  priority  of  payment  out 
of  bankrupt  estates  to  wages  due  to  work- 
men. In  re  Scanlan  (U.  S.)  97  Fed.  26,  27; 
In  re  Greenewald  (U.  S.)  99  Fed.  705. 

WORKMANLIKE  MANNER. 

See  "Qood  and  Workmanlike  Manner.** 

The  court  in  Instructing  the  Jury,  in  an 
action  against  a  county  for  injuries  received 
on  a  highway,  that  the  law  puts  on  the  coun- 
ty commissioners  "the  duty  of  constructing 
bridges  on  the  public  highways  across 
streams  in  a  reasonably  safe  and  workman- 
like manner,"  and  "it  was  the  duty  of  the  de- 
fendant. In  constructing  the  bridge,  to  do  so 
in  a  workmanlike  manner,  and  so  maintain 
it  that  persons  might  drive  over  it  with 
safety,  and,  if  necessary  to  make  it  ordi- 
narily safe,  to  put  up  guard  rails,"  did  not 
impose  on  the  county  a  higher  degree  of  care 
or  diligence  than  does  the  law,  and  It  was 
evident  that  the  court  meant  that  the  duty 
imposed  on  the  county  was  that  of  construct- 
ing and  maintaining  the  bridge  In  a  reason- 
ably safe  condition  for  travelers  to  pass  over 
it  with  safety,  and  was  not  error.  Bibb 
County  T.  Ham,  85  a  B.  656,  657,  110  Ga. 
340. 

"Workmanlike  manner,"  In  a  contract 
requiring  timber  to  be  cut  In  a  workmanlike 
manner,  means  the  customary  way  of  cut- 
ting timber  in  the  locality  where  the  con- 
tract is  to  be  performed.  Shores  Lumber  Co. 
V.  Stitt,  78  N.  W.  562,  564,  102  Wis.  450. 

"Workmanlike  manner,"  in  a  lease  pro- 
viding that  the  tenant  should  cultivate  the 
farm  in  a  workmanlike  manner,  means  in 
a  farroerlike  manner,  or  as  good  farmers 
usually  do.  Auglnbaugh  v.  Ooppenheffer,  55 
Pa.  (5  P.  F.  Smith)  347,  849. 

"Workmanlike  manner,"  in  a  contract 
providing  that  lumber  shall  be  manufactured 
in  a  good  and  workmanlike  manner,  Includes 
lumber  manufactured  by  a  portable  mill. 
Orlce  T.  Noble,  26  N.  W.  688,  689,  59  Mich. 
515. 

A  building  contract  reciting  that  the 
work  shall  be  done  in  a  "plain,  substantial, 
and  workmanlike  manner"  implies  that  the 
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work  shall  be  done  perfectly  for  the  ehai^ 
acter  of  the  job  contemplated.  Smith  t. 
Clark*  58  Mo.  145,  140. 

A  contract  to  construct  a  house  In  a 
workmanlike  manner  is  in  legal  effect  a  con- 
tract that  the  work  shall  be  done  with  suf- 
ficient skill  to  conform  to  the  received  rules 
of  the  art,  and  so  as  to  proximately  effect 
the  desired  end.  Somerby  t.  Tappan  (Ohio) 
Wright,  229,  230. 

A  condition  in  a  lease  of  a  coal  mine 
requiring  the  lessee  to  work  the  mine  in  a 
sound,  safe,  and  workmanlike  manner  Is 
broken  by  allowing  the  mine  to  fill  with  wa* 
ter  and  remain  in  that  condition  for  months^ 
if  the  result  is  injurious  to  the  mine.  Con- 
solidated Coal  Ga  T.  Schaefer,  25  M.  &  788, 
185  111.  210. 

WORKS. 

See  "Wagon  Work.** 

A  contract  for  the  sale  of  a  lot,  one- 
half  the  price  to  be  paid  one  year  after  a 
specified  manufacturing  company  shall  have 
its  main  building  under  roof,  and  the  bal- 
ance in  two  years  from  that  time,  contained 
a  condition  ayoiding  the  contract  if  the 
vendor  should  fail  to  cause  the  company  to 
transfer  its  works  from  another  dty  and 
locate  them  in  the  addition  in  which  the  lot 
was  situated.  Held,  that  the  contract  did 
not  depend  for  its  validity  on  the  condition 
that  the  factory  should  be  put  in  actual 
operation  as  a  going  concern,  but  only  on 
the  removal  of  the  plant  and  the  erection  of 
the  building  specified.  In  discussing  the 
meaning  of  the  word  '*works"  used  in  the 
contract,  the  court  says:  •*The  word  •works* 
is  often  used  as  meaning  an  establishment 
for  manufacturing  or  for  performing  indus- 
trial labor  of  any  sort,  generally  in  the 
plural,  including  all  the  buildings,  machinery, 
etc.,  used  in  the  required  operations,  as 
ironworks.  The  word  was,  we  think,  used 
in  this  sense  here;  that  is  to  say,  mean- 
ing the  buildings  and  machines  of  the  plant** 
South  St  Joseph  Land  Ca  v.  Pitt,  21  8.  W. 
449,  450,  114  Mo.  185. 

The  words  *'works,  mines,  and  manu- 
factories,'* in  the  statute  preferring  claims 
of  laborers  against  the  owners,  etc.,  of  any 
works,  mines,  or  manufactories,  import,  ex 
vi  termini,  complete  and  independent  branch- 
es of  business  and  of  a  fixed  and  permanent 
character,  as  opposed  to  a  temporary  em- 
ployment that  is  merely  incidental  to  any 
particular  branch  of  business.  The  business 
of  cutting  sawlogs  and  driving  them  to  the 
place  of  manufacture  is  not  such  as  is  con- 
templated by  the  act  Appeal  of  Pardee, 
100  Pa.  408,  412, 13  Wkly.  Notes  Cas.  201,  203. 

-Works,**  as  used  in  St  1888,  a  270,  | 
1,  authorising  actions  for  the  death  of  em- 


ployes, caused  *n>y  reason  of  any  defect  !■ 
the  condition  of  the  ways,  works,  or.  ma- 
chinery connected  with  or  used  in  the  busi- 
ness of  the  employer,**  means  existing  and 
completed  works,  and  not  those  In  the  course 
of  construction.  Conroy  v.  Inhabitants  of 
CHnton,  88  N.  ID.  526^  158  Mass.  81& 

The  word  "Vorks,**  as  used  to  describe 
the  works  of  a  manufacturing  company, 
means  an  establishment  fOr  manufacturing 
or  for  performing  Industrial  labor.  Hanna 
V.  South  St  Joseph  Land  Ocl,  126  Ma  1^  13^ 
28  S.  W.  053. 


Dubuque  City  Charter,  e,  210,  |  T,  psr. 
18,  authorizes  the  city  to  license,  tax,  and 
regulate  auctioneers,  traveling  merchants, 
sporting  houses,  bankers,  dealers  in  mon^, 
and  other  evidences  of  Indebtedness,  and 
works  of  all  kinds.  Held,  that  the  words 
«*works  of  all  kinds'*  did  not  Include  the 
business  of  Insurance  agents  or  Insurance 
brokers,  and  hence  an  ordinance  prohibiting 
persons  fh>m  soliciting  insurance  without 
payment  of  the  license  tax  was  not  author- 
ized under  such  charter  by  such  provision. 
State  V.  Smith,  81  Iowa,  403,  49a 

Railroad,  rolUac  stoek»  ete^ 

''Works,**  aa  used  in  St  6  Gea  IT,  e.  77, 
I  84,  imposing  rates  for  the  lighting  of  tli# 
town  of  Chesterfield  with  gas,  on  the  tenants 
or  occupiers  of  all  houses,  warehouses,  shops, 
cellars,  vaults,  stables,  coachhouses,  ootmt- 
ing  houses,  brewhouses  and  all  buildings, 
erections,  works,  tenements,  etc,  applies  to 
a  line  of  railway  within  the  limits  of  the 
town,  although  such  a  work  was  not  con- 
templated at  the  passing  of  the  act  Reg. 
V.  Midland  By.  Ooi,  80  Eng.  Law  ft  Bo.  880, 
400. 

The  word  "Vorks**  Is  one  of  very  ex- 
tensive signification.  In  military  engineer- 
ing it  means  fortress,  fortifications,  ramparts^ 
bastion,  and  ttie  Ilka  In  civil  engineering 
it  is  often  applied  to  depots,  engine  houses, 
bridges,  embankments,  and  other  structures 
essential  to  the  francJilse  and  the  proper 
conduct  of  a  railway  or  other  work  of  pub- 
lic Improvement  City  of  Richmond  v.  Rich- 
mond ft  D.  R.  Ca  (Va.)  21  Grat  004,  008. 

The  term  "Vorks,**  as  used  In  a  contract, 
referring  to  all  works,  materials,  and  plant 
in  use  in  or  about  the  construction  or  op- 
eration of  a  railroad,  etc.,  does  not  neces- 
sarily include  rolling  Bto<dc;  In  fact  rolling 
stock  is  not  usually  referred  to  as  '^^orks." 
Central  Trust  Co.  v.  Condon  (U.  8.)  07  IM. 
84,  02,  14  a  a  A.  814. 

WORKS  OF  ABT. 


Works  of  art  may  be  divided  Into 
(1)  The   'tUie  arts^**  properly 
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called.  Intended  solely  for  ornamental  pnr- 
poees,  and  Including  paintlngB  in  oil  and 
water  npon  canvas,  plaster,  or  other  ma- 
t^ial,  and  original  statuary  of  marble,  stone, 
or  bronze.  (2)  Minor  objects  of  art,  intended 
also  for  ornamental  purposes,  snch  as  stat- 
aettes,  vases,  plaques,  drawings,  etchings, 
and  the  thousand  and  one  articles  which  pass 
under  the  general  name  of  ''bric-a-brac,"  and 
are  susceptible  of  an  indefinite  reproduc- 
tion from  the  origlnaL  (8)  Objects  of  art 
which  serve  primarily  an  ornamental,  and  in- 
cidentally a  useful,  purpose,  such  as  painted 
or  stained  glass  windows,  tapestry,  paper 
hangings,  etc  (4)  Objects  primarily  designed 
for  a  useful  purpose,  but  made  ornamental 
to  please  the  eye  and  gratify  the  taste,  such 
as  ornamented  clocks,  the  higher  grade  of 
carpets,  curtains,  gas  fixtures,  and  house- 
hold and  table  furniture.  United  States  v. 
Perry,  13  Sup«  Ct  26,  28,  146  U.  8.  71«  86 
Lu  Bd.  890. 

WORKS     OF    INTEBNAXi     IMPBOVE- 
M£lfT. 

See  ''Internal  Improvem^t" 


WORKSHOP. 

As  shop,  see  "Shop."* 

Under  the  express  provisions  of  Laws 
1883,  p.  99,  the  words  "manufacturing  es- 
tablishment, factory,  or  workshop,**  wherever 
used  in  such  act,  which  declares  that  no 
female  shall  be  employed  in  any  manufac- 
turing establishment,  factory,  or  workshop, 
etc,  more  than  eight  hours  in  any  one  day, 
etc,  shall  be  construed  to  mean  any  place 
where  goods  or  products  are  manufactured, 
or  repaired,  cleaned,  or  sorted,  in  whole  or  in 
part,  for  sale  or  for  wages.  Ritchie  v.  Peo- 
ple, 40  N.  B.  454,  455,  155  111.  98,  29  Lu  R.  iL 
79,  46  Am.  St  Rep.  815. 

The  term  "workshop,"  in  the  charter  of 
a  railroad  company  providing  that  the  real 
estate  held  by  the  company  for  workshop  lo- 
cation should  be  exempt  from  taxation,  was 
construed  to  embrace  foundries,  engine  hous- 
es, depots,  machine  shops,  necessary  offices, 
and  all  the  usual  appliances  for  the  manufac- 
ture and  repair  of  engines  and  other  stock 
required  for  the  operation  of  the  road.  Rich- 
mond ft  D.  R.  Go.  V.  Commissioners  of  Ala- 
mance, 84  N.  O.  504,  506. 

80  Ohio  Laws,  p.  188,  making  It  the  duty 
of  the  owner  of  any  factory  or  workshop 
more  than  two  stories  high  to  provide  a  con- 
venient exit  from  the  upper  stories  of  the 
building,  refers  to  the  owner  of  the  factory 
or  workshop,  and  not  the  owner  of  the  build- 
ing in  which  such  business  is  carried  on. 
Lee  V.  Smith,  42  Ohio  St  458,  460,  51  Am. 
Rep.  839. 

The  term  'Vortcshop,"  as  used  in  all  laws 
relative  to  the  employment  of  labor,  shall 


mean  any  premises,  room,  or  place,  which 
is  not  a  factory,  wherein  manual  labor  is 
exercised  by  way  of  trade  or  for  purposes 
of  gain  in  or  Incidental  to  a  process  of  mak- 
ing, altering,  repairing,  ornamenting,  finish- 
ing, or  adapting  for  sale  any  article  or  part 
of  an  article,  and  to  which  or  over  which 
premises,  room,  or  place  the  employer  of  the 
persons  working  therein  has  the  right  of  ac- 
cess or  control;  but  the  exercise  of  such  man- 
ual labor  in  a  dwelling  house  or  private  room 
by  the  family  dwelling  therein,  or  by  any 
of  them,  or,  if  a  majority  of  the  persons 
therein  employed  are  members  of  su<^  fam- 
ily, shall  not  of  itself  constitute  such  bouse 
or  room  a  workshop  within  this  definition. 
Rev.  Laws  Mass.  1902,  p.  917,  c  106,  §  8; 
Oen.  St  Kan.  1901,  |  6650;  Oen.  St  Minn. 
1894, 1  2264;  Rev.  St  Ma  1899,  |  10,104. 

WORLDLY. 

The  word  •^eorldly,**  In  statutes  prohib- 
iting worldly  employment  or  business,  is 
contrasted  with  **religious."  Ck)mmonwealth 
V.  Nesbit  34  Pa.  (10  Casey)  898,  409. 

WORIJ>LT   BUSINESS    OB    EMPI.OT- 
MENT. 

In  a  statute  prohibiting  worldly  employ- 
ment or  business,  the  word  **worldly"  is  con- 
trasted with  ••religious,"  and  the  worldly 
employments  are  prohibited  for  the  sake  of 
religious  ones.  Of  course,  therefore,  no  re- 
ligious employments  are  forbidden.  Hence 
funerals,  as  religious  rites,  are  allowed  on 
Sundays,  and  all  the  functions  of  undertak- 
ers, grave  diggers,  hearse  and  carriage  driv- 
ers, and  others,  though  such  persons  use  such 
employment  as  a  means  of  livelihood.  Hence, 
also,  while  purely  dvil  contracts  are  forbid- 
den on  Sundays,  marriage  is  not  so,  because 
it  is  not  purely  a  civil,  but  also  a  religious, 
contract  Commonwealth  v.  Nesbit,  34  Pa. 
(10  Casey)  898,  409. 

The  phrase  "worldly  employment  or  busi- 
ness," in  a  statute  forbidding  such  employ- 
ment on  Sunday,  renders  void  any  transac- 
tion which,  if  performed  on  a  week  day, 
would  be  enforceable  in  a  court  of  Justice. 
Reeves  v.  Butcher,  81  N.  J.  Law  (2  Vroom) 
224,  22a 

A  statute  forbidding  the  exercise  of  any 
worldly  employment  or  business  on  Sunday 
includes  driving  an  omnibus  as  a  public  con- 
veyance. Johnston  v.  Commonwealth,  22  Pa. 
(10  Harris)  102,  108;  Commonwealth  v.  Jean- 
dell  (Pa.)  2  Grant,  Cas.  606,  611. 

In  construing  an  Alabama  statute  pro- 
hibiting worldly  business  or  employment,  it 
was  held  in  O'Donnell  v.  Sweeney,  6  Ala. 
467,  468,  89  Am.  Dec  836,  that  the  sale  of  a 
horse  or  any  other  chattel  on  Sunday,  wheth- 
er public  or  private,  was  "^^orldly  business 
or  employment,"  within  the  meaning  of  the 
statute.    Tucker  v.  West,  29  Ark.  886,  890. 
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"Worldly  employment  or  business,**  with- 
in the  meaning  of  a  statute  prohibiting  world- 
ly employment  or  business  on  Sunday,  in- 
cludes the  collection  of  a  compulsory  admis- 
sion fee  at  the  entrance  gate  on  camp  meet- 
ing grounds  on  Sunday.  Ck)mmonwealth  y. 
Weidner,  4  Pa.  Co.  Ct  E.  437. 

"Worldly  business  or  employment,**  In 
the  statute  prohibiting  worldly  business  or 
employment  on  Sunday,  includes  the  hiring 
on  Sunday  of  horses  to  be  used  on  an  ex- 
cursion of  pleasure,  either  on  that  or  any 
other  day.  Berrill  t.  Smith  (Pa.)  2  Afiles, 
402,  403. 

WOBIiDIiT  ESTATE. 

The  words  "worldly  estate,**  as  used  in 
a  will  in  which  the  testator  said  as  to  all 
his  worldly  estate  he  devised,  bequeathed, 
and  disposed  of  It  in  the  manner  following, 
though  not  of  themselTes  sufficient  to  pass 
a  fee,  are  always  carried  down  to  the  devis- 
ing clause  to  show  the  intention.  Appeal  of 
Miller,  6  Atl.  715,  716,  113  Pa.  459. 

WOBIiDLT  GOODS. 

A  will  providing  that  testator's  wife 
should  enjoy  all  his  "worldly  goods"  during 
her  life,  and  that  the  testator's  "worldly 
goods'*  consisted  of  household  furniture, 
clothing,  beds,  bedding,  money,  and  cattle, 
also  debts  to  him,  and  likewise  the  house 
and  lot  which  the  testator  occupied,  cannot 
be  construed  to  Include  the  testator's  real 
property  other  than  the  house  and  lot  oc- 
cupied by  him,  and  the  words  must  be  re- 
stricted to  mean  personal  property.  Parish 
V.  Cook,  78  Mo.  212,  219,  47  Am.  Eep.  107. 

Where  testator  gave  his  worldly  goods  In 
trust,  his  wife  to  have  possession  of  all  while 
she  lived,  until  she  married,  and  then  gave 
to  his  eldest  son,  his  heirs  and  assigns,  £20 
and  a  close  of  land,  and  to  the  rest  of  his 
children  the  residue  of  his  worldly  goods,  the 
words  "worldly  goods'*  passed  all  the  lands 
not  specifically  devised.  Wright  T.  Shelton, 
28  Eng.  Law  &  Bq.  509,  6ia 

WOBIJ>IiT  UiBOB. 

"Worldly  labor,"  as  used  in  a  statute 
prohibiting  persons  from  pursuing  their  ordi- 
nary callings  or  performing  any  worldly  la- 
bor on  Sunday,  is  not  confined  to  a  man's 
ordinary  calling,  but  applies  to  any  business 
he  may  carry  on,  whether  it  is  his  ordinary 
calling  or  not    Smith  v.  Sparrow,  4  Bing.  84. 

WORN. 

Tariff  Act  Aug.  30,  1842  (5  Stat  649), 
levying  a  duty  of  40  per  cent,  on  articles 
"worn"  by  men,  women,  and  children,  means 
some  article  of  clothing  or  some  garment  I 


used  or  worn  upon  the  person,  as  distin- 
guished from  an  article  carried  or  used  about 
the  person  for  convenience  or  ornament  "A 
hat  coat  or  shoe  Is  an  article  'worn'  in  the 
proper  sense  of  the  word,  and  a  cane,  snuff- 
box, or  a  lady's  fan  Is  an  article  not  worn, 
but  carried."  Richardson  t.  Lawrence  (U. 
S.)  20  Fed.  Cas.  717,  71& 

WORRY. 

••Worry,**  as  used  in  statutes  providing: 
that  any  one  finding  a  dog«  not  on  the  prem- 
ises of  its  owner,  worrying,  wounding,  or 
killing  any  sheep,  may  kill  the  dog,  means, 
•*to  run  after;  to  chase;  to  bark  at**  John- 
son T.  McConneU,  22  Pac.  219,  221,  80  CaL 
545. 

•'Worrying'*  implies  chasing  or  barking* 
It  is  impossible  to  conceive  how  a  dog  can 
wony  chickens  in  any  other  way  than  by 
running  after,  chasing,  or  barking  at  them. 
Marshall  v.  Blackshire,  44  Iowa,  475,  477. 

"Worrying"  does  not  imply  tearing  with 
the  teeth,  and,  if  a  dog  pursues  and  barks 
at  the  sheep.  It  is  a  **worrying,'*  under  the 
statute.  Campbell  v.  Brown  (Pa.)  1  Grants 
Cas.  82,  83. 

WORSHIP. 

See  "Place  of  Worship**;  -PubUc  Wor- 
ship"; ''Religious  Worship**;  "SUted 
Worship.** 

••Worship'*  is  defined  by  Webster  as  ••the 
act  of  paying  honor  to  the  Supreme  Being; 
religious  reverence  or  homage;  adoration 
paid  to  God,  or  a  being  viewed  as  God.**  Wor- 
ship may  be  that  of  an  individual,  and  for 
that  reason,  if  not  for  others,  the  definition 
of  the  word  is  not  sufficiently  comprehensive 
to  be  accepted  as  the  definition  of  the  words 
"public  worship,"  as  used  in  a  statute  ex- 
empting property  used  for  public  worship 
from  taxation;  and  an  association  formed  to 
promote  growth  in  grace  and  Christian  fel- 
lowship expressly  by  and  for  young  men,  and 
to  seek  out  and  aid  worthy  poor,  was  not  an 
association  formed  for  purposes  of  religious 
worship.  In  re  Walker,  66  N.  H.  144^  146, 
200  111.  566  (citing  Hamsher  t.  Hamsher,  132 
111.  278,  22  N.  B.  1123,  8  L.  R.  iL  556). 

"Worship**  Includes  any  and  every  mode 
of  worshipping  Almighty  God.  Webster  has 
defined  it  as  "the  act  of  paying  divine  hom- 
age to  the  Supreme  Being;  religious  rever- 
ence and  homage;  adoration  paid  to  God,  or 
a  being  viewed  as  God.  Worship  of  God  is 
an  eminent  part  of  religion,  and  prayer  is 
the  chief  part  of  religious  worship."  Worces- 
ter defines  it  as  "adoration;  a  religions  act 
of  reverence;  homage  paid  to  the  Supreme 
Being,  or  by  heathen  nations  to  their  ddties. 
Worship  consists  in  the  petformance  of  all 
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tbose  external  acts  and  obaerrance  of  all 
those  rites  and  ceremonies  in  which  men  en- 
gage with  a  professed  and  sole  view  of  hon- 
oring Qod.  Honor;  respect;  clYil  deference." 
The  Imperial  Dictionary  defines  it  as  "chiefly 
and  eminently  an  act  of  paying  divine  honors 
to  the  Supreme  Being;  reverence  and  homage 
paid  to  Him  in  religious  exercises,  consisting 
in  adoration,  confession,  prayer,  thanksgiv- 
ing, and  the  like/'  The  reading  of  the  Bible 
in  the  public  schools  is  an  act  of  "worship," 
as  such  term  is  used  in  the  Constitution. 
State  V.  District  Board,  44  N.  W.  967,  979.  76 
Wis.  177,  7  L.  R.  A.  330,  20  Am.  St  Rep.  41. 

The  term  •^vorshlp,"  In  Const,  art.  1,  § 
4,  providing  that  all  persons  have  the  natural 
and  indefeasible  right  to  worship  Almighty 
God  according  to  the  dictates  of  their  own 
consciences,  and  also  In  the  second  provision 
of  section  4  of  the  Bnabllng  Act,  which  pro- 
Tides  that  perfect  toleration  of  religious  sen- 
timent shall  be  secured,  and  no  Inhabitant  of 
said  state  stiall  ever  be  molested  in  person 
or  property  on  account  of  his  or  her  mode  of 
religious  worship,  does  not  apply  to  the  ex- 
ercise of  the  art  of  healing  for  compensation, 
whether  exacted  as  a  fee  or  expected  as  a 
gratuity.  State  r.  Buswell,  58  N.  W.  728, 
729,  40  Neb.  158,  24  L.  R.  A.  68. 

WOBSHIPPZKG  AMEMBLT. 

An  assemblage  of  persons  for  the  organ- 
ization and  conduct  of  a  Sunday  school 
where  the  Bible  and  the  precepts  of  religion 
are  taught  is  a  "worshipping  assembly,"  in 
the  sense  of  the  Tennessee  statute  which 
makes  the  willful  disturbance  of  public  wor- 
ship indictable.  Martin  v.  State,  65  Tenn.  (6 
Baxt)  234.  See,  also,  State  v.  Stuth,  39  Pac. 
665,  666^  11  Wash.  423,  sustaining  a  convic- 
tion for  distnrblng  a  Salvation  Army  meet- 1 
ing.  I 


WORSTED. 

Worsted  is  material  made  out  of  wool 
by  combing,  whereby  it  becomes  a  distinct 
article,  and  one  well  known  in  commerce. 
Elliott  V.  Swartwout,  85  U.  8.  aO  Pet)  137, 
150,  9  L.  Bd.  873. 


feet  until  January  1,  1895,  Included  worsted 
goods.  United  States  v.  Klumpp,  169  U.  S. 
209,  212, 18  Sup.  Gt  311,  42  L.  Ed.  720. 

WORTH. 

All  I  am  worth,  see  -All.- 

In  an  instruction  in  an  action  on  a  con- 
tract for  the  construction  of  a  scbooF  build- 
ing, requiring  the  Jury  to  determine  what 
the  building  was  worth,  "worth'*  is  synony- 
mous with  the  value  of  the  work  done  and 
materials  furnished.  School  Dist  No.  46  v. 
Lund,  33  Pac.  595,  696^  51  Kan.  731. 

The  worth  of  anything  is  Just  so  much 
money  as  it  will  bring.  Commonwealth  v. 
Edgerton  Coal  Co..  30  Atl.  125.  126,  164  Pa. 
284. 

An  instruction  telling  the  Jury  that,  if 
insured  items  were  each  worth  the  amount  of 
Insurance  thereon,  their  verdict  should  be 
so  and  so,  is  equivalent  to  telling  them  that, 
If  they  believed  the  cash  value  of  the  prop- 
erty at  the  time  of  the  loss  equaled  the 
amount  of  the  Insurance,  their  verdict  should 
be  as  directed.  Snapplngton  v.  St  Joseph 
Town  Mut  Fire  Ins.  Co.,  77  Mo.  App.  270, 
271, 

Where  a  horse  was  to  be  paid  for,  "$10 
in  casli  and  a  buggy  wagon  worth  $60,'*  the 
value  of  the  wagon  was  a  part  of  the  express 
contract,  and  an  essential  part  of  it,  and  not 
simply  matter  of  description.  The  contract 
could  not  be  performed  by  the  delivery  of  a 
wagon  worth  only  $25.  Brown  t.  Sayles,  27 
Vt  (1  WlUlams)  227,  232. 

"Worth  not  less  than  nine  hundred  dol- 
lars," as  used  In  a  contract  by  which  a  cer- 
tain party  covenanted  to  buy  a  slave,  "to  be 
worth  not  less  than  nine  hundred  dollars,** 
etc.,  should  be  construed  as  words  descrip- 
tive of  the  property,  and  not  the  sum  to  be 
laid  out  in  its  purchase.  Anders  t.  Bills,  87 
N.  C.  207,  208. 


"Worsted  stuff  goods,"  as  used  in  Tariff  j 
Act  May  22,  1824,  c  136  (4  Stat  25),  includes : 
only  the  lighter  sort  of  goods  composed ; 
wholly  of  worsted,  such  as  bombazettes,  | 
plaids,  bindings,  etc.  United  States  v.  Clarke 
(U.  S.)  25  Fed.  Cas.  456,  457. 

By  the  tariff  acts  of  1890  and  1894,  the 
distinction  made  in  the  previous  tariff  laws 
between  •'woolens**  and  "worsteds**  was  no 
longer  recognized;  and,  as  worsteds  are  in 
fact  made  of  wool,  the  provision  in  paragraph 
297  of  the  act  of  1894,  declaring  that  the  re- 
duction  of   rates   therein   provided   for   on 


WORTHY. 

A  will  bequeathing  property  to  select- 
men In  trust  for  the  special  benefit  of  a 
**worthy,  deserving  poor**  of  a  certain  town 
was  not  an  indeterminate  and  uncertain 
phrase,  but  one  which  the  selectmen  might 
well  determine.  Beardsley  v.  Selectmen  of 
Bridgeport,  3  Aa  557,  558,  53  Conn.  489,  65 
Am.  Rep.  152. 


WOULD. 

In  an  instruction  that  the  care  required 
In  certain  circumstances  Is  such  as  men  of 
ordinary  prudence  and  caution  would  have 
exercised     under     similar     circumstances, 


'^manufactures  of  wool*'  should  not  take  ef- 1  "would***  imports  the  same  meaning  as  the 
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word  ''should,**  the  best  authorities  using 
them  interchangeably.  The  measure  of  care 
exacted  is  in  accordance  with  what  prudent 
and  cautious  men  usually  do  in  like  drcum 
stances,  and  upon  failure  to  do  which  they 
are  no  longer  entitled  to  be  called  prudent 
and  cautious.  Hence  It  may  be  said  that 
they  would  or  should  not  do  something  which 
the  particular  exigency  required.  Blyth  t. 
Birmingham  Waterworks,  U  Sxch.  781. 

WOUIJ>  SSB. 

See'^See.** 

WOUND. 

See  "Mortal  Wound.* 

The  definition  of  ''wound*'  In  criminal 
cases  is  an  injury  to  the  person  by  which  the 
skin  is  broken.  Moriarty  ▼.  Brooks,  6  Gar. 
&  P.  684,  686;  State  t.  Leonard,  22  Mo.  449, 
451. 

The  word  "wound,"  aa  used  in  a  declara- 
tion for  personal  injuries,  means  any  injury 
breaking  or  cutting  the  skin.  Montgomery 
T.  Lansing  City  Electric  Ry.  Co.,  61  N.  W. 
543,  548,  103  Mich.  46,  29  L.  B.  A.  287. 

To  constitute  a  wound  It  is  necessary 
that  there  should  be  a  separation  of  the  whole 
skin,  and  a  separation  of  the  cuticle  ot  upper 
skin  only  Is  not  sufficient,  within  St  1  Vict 
c.  85,  S  2.  Reg.  y.  McLoughlin,  8  Car.  &  P. 
635. 

As  used  In  Rev.  St  c  125,  f  18,  enacting 
that  If  any  robber  shall  wound  or  strike  the 
person  robbed  he  shall  suffer  punishment 
etc.,  the  word  "wound"  does  not  include  a 
slight  scratch  on  such  robbed  person's  face,  by 
rupturing  the  cuticle  only,  without  separat- 
ing the  whole  skin.  Commonwealth  y.  Gal- 
lagher, 47  Mass.  (6  Mete.)  565,  568. 

The  term  "wound,"  as  used  in  an  appli- 
cation for  a  life  policy,  in  which  the  appli- 
cant states  that  he  has  never  receiyed  any 
wound,  hurt  or  serious  bodily  Injury,  means 
an  injury  to  the  body  causing  an  impairment 
of  the  health  or  strength,  or  rendering  the 
person  more  liable  to  contract  disease  or  less 
able  to  resist  its  effects.  Bancroft  y.  Home 
Ben.  Ass'n.  23  N.  B.  997.  999,  120  N.  Y.  14. 
8  L.  R.  A.  68. 

As  liiirt  or  linilso. 

Dr.  Johnson  defines  "wound**  to  be  a 
hurt  by  violence.  State  v.  Leonard,  22  Mo. 
449,  451. 

A  "wound"  is  a  hurt  given  by  violence, 
and  includes  a  bruise.  It  is  not  a  technical 
word,  but  one  of  common  parlance.  State  y. 
Owen,  5  N.  a  452,  455,  4  Am.  Dec  57L 

A  "wound"  Is  any  injury,  breaking,  or 
aittlng  of  the  skin;  and  a  declaration  stat- 


ing that  the  plaintiff  was  "hurt,  bmlsed,  and 
wounded"  Is  no  more  definite  than  one  using 
the  words  "hurt  and  bruised."  Shaddock  v. 
Alpine  Plank  Road  Co.,  44  N.  W.  1J58»  100. 79 
Mich.  7. 

Vatwpo  of  ImstnuaeBt  «sed» 

A  wound  is  a  hurt  by  violence,  no  mat- 
ter with  what  kind  of  a  weapon.  State  v. 
Owen,  5  N.  0.  452,  465,  4  Am.  Dec.  571. 

A  blow  with  a  blunt  Instrument  which 
broke  through  the  skin,  would  be  properly 
described  In  an  indictment  either  as  a  bruise 
or  an  Incised  wound.  Commonwealth  v. 
Woodward,  102  Mass.  155,  16a 

If  a  person  strike  another  with  a  blndr 
geon  and  break  the  skin  and  draw  blood,  tt 
is  a  "wound,"  within  St  7  A  8  Geo.  IV,  c. 
31, 1 11.    Rex  y.  Payne,  4  On.  &  P.  558. 

St  9  Geo.  lY,  e.  81,  |  11,  for  the  pun- 
ishment of  any  one  who  shall  stab,  cut  or 
wound  any  person  with  intent  to  maim,  dis- 
figure, or  disable  such  person,  Includes  a 
wounding  of  a  person  by  throwing  a  sledge- 
hammer at  him,  though  It  was  not  an  instro- 
ment  calculated  to  inflict  a  wound.  Rez  t. 
Withers,  4  Gar.  &  P.  446. 

St  9  Geo.  IV,  c  81,  1 12,  for  the  punish- 
ment of  any  person  who  shall  stab,  cut  or 
wound  any  person,  would  not  Include  Inju- 
ries made  with  a  hammer  and  other  blunt 
iron  Instruments,  whereby  the  person  aa- 
saulted  had  his  collarbone  broken  and  hla 
head  and  back  bruised.  Rex  v.  Wood,  4  Gar. 
&  P.  381. 

St  9  Geo.  IV,  c  81,  I  12,  relating  to 
stabbing,  shooting,  cutting,  or  wounding,  was 
Intended  to  apply  to  wounding  produced  by 
some  Instrument  Biting  off  the  end  of  a 
person's  nose  Is  not  a  "wounding,"  within 
the  meaning  of  the  statute,  nor  Is  biting  off 
a  Joint  of  a  person's  finger.  Bex  y.  Harris,  7 
Car.  &  P.  446. 

WRAPPER. 

•'Wrapper,'*  within  the  meaning  of  0 
Stat  496,  c  1039,  f  8,  making  it  criminal  to 
mall  any  matter  with  an  outside  cover  or 
wrapper,  containing  any  indecent,  defama- 
tory, or  threatening  language,  and  making 
such  matter  unmailable,  means  the  package 
wrapper  which  for  convenience  and  mailing 
surrounds  all  the  copies  of  newspapers,  etc, 
sent  to  one  office^  rolled  or  wrapper  togethtf 
in  one  package.  United  States  v.  BumeU 
(U.  S.)  75  Fed.  824,  829. 

Where  a  notice  or  other  paper  occupies 
only  one  of  the  halves  of  the  sheet  the  other 
half,  on  which  the  letter  is  directed.  If  the 
sheet  remain  entire.  Is  a  sufliclent  ''wrapper," 
within  the  meaning  of  the  fourth  rule  of  May 
term,  1840,  requiring  such  notice  or  paper, 
when  served  by  mail,  to  be  oidosed  In  a 


WRAPPSB 


7629 


WBBQK 


wrapper.    Obautanqna  County  Bank  t.  Bia- 
ley  (N.  Y.)  6  Hill.  375,  876. 

•^Wrappers,"  when  used  with  reference 
to  leaf  tobacco,  are  leaTes  suitable  for  the 
outside  finish  of  a  cigar.  Falk  y.  Robertson, 
187  U.  8.  225,  231,  U  Sup.  Ot  41,  84  L.  Bd. 
046. 


WRECK. 

See  •'Shipwreck.'* 

In  Johnson  y.  Chapman,  19  C.  B.  (N.  S.) 
57a  it  is  said  that  the  term  "wreck"  prop- 
erly means  that  which  has  been  rendered 
useless  or  irrecoverable  by  peril  of  the  seas. 
Gibson  Y.  Jessup  ft  Moore  Paper  Co.  (Pa.)  15 
Phila.  447,  449,  450.  A  Yessel's  spars  and 
sails  blown  oyerboard  by  a  gale,  and  lying 
alongside  of  the  yessel,  is  not  a  "wreck." 
The  Margarethe  Blanca  (U.  S.)  12  Fed.  728, 
732. 

Distinsvlslied  f^oat  lost. 

There  is  a  difference  in  the  words  ''lost" 
and  '^wrecked"  in  their  marine  signification. 
L  vessel  lost  is  one  that  has  totally  gone 
from  the  owners  against  their  will,  so  that 
they  know  nothing  concerning  it,  either 
whether  still  existing  or  not,  or  one  which 
they  do  know  is  to  them  no  longer  within 
their  use  and  control,  either  from  capture 
by  enemies  or  pirates,  or  by  unknown  foun- 
dering, or  by  a  sinking  by  a  known  storm 
or  collision,  or  by  a  total  destruction  by 
shipwreck.  But  a  vessel  is  wrecked  by  be- 
ing stranded  or  cast  upon  the  shores,  snags, 
and  rocka  The  consequence  may  be  a  total 
loss,  or  a  partial  loss,  or  a  temporary  dis- 
ability. A  loss,  then,  is  consistent  with  the 
fact  that  a  vessel,  raft,  or  other  property, 
being  still  in  existence,  though  its  location 
be  unknown  to  the  owner,  and  therefore  as 
to  him  it  is  lost,  may  be  found  and  become 
the  subject  of  salvage  under  our  statute, 
providing  that  'Vhen  any  boat,  vessel,  raft, 
or  other  property  shall  be  lost  or  wriecked, 
and  in  a  perishable  condition,  upon  any 
river,  any  person  may  take  up  and  secure 
the  same  at  or  near  the  place  where  found." 
So,  that  a  wreck  may  be  within  the  statute, 
its  condition  must  be  such  as  its  owner  is 
ignorant  of  at  the  time  the  person  claiming 
salvage  saves  it;  otherwise,  it  could  not  be 
said  to  be  found.  A  steamboat  lying  at  the 
levee,  having  no  person  on  board  it,  which 
breaks  loose  from  her  moorings  in  broad 
daylight,  but  is  not  secured  before  it  had 
drifted  over  60  feet  without  injury,  is  not 
lost  or  wrecked,  within  the  meaning  of  the 
statute.    Collard  v.  Bddy,  17  Mo.  854,  855. 

Goods. 

The  words    "Vredcs    and    shipwrecked 
goods,"  in  their  ordinary  legal  meaning,  are 
to  ships  and  goods  cast  on  shore 


by  the  sea*  and  cannot  be  extended  to  a  boat 
or  other  property  afioat,  not  appearing  to 
have  ever  been  cast  ashore  m  thrown  over- 
board or  lost  from  a  vessel  in  distress.  Chase 
V.  Corcoran,  106  Mass.  286,  288. 

A  *%reck"  is  defined  to  be  such  goods  as 
after  a  shipwreck  are  cast  upon  land  by 
the  sea  and  left  there,  for  they  are  not 
wrecks  so  long  as  they  remain  in  the  sea  in 
the  jurisdiction  of  admiralty.  By  the  com- 
mon law  all  wrecks  belong  to  the  crown, 
and  the  property  in  them  was  lost  to  the 
owner.  Baker  v.  Hoag,  7  N.  Y.  (8  Seld.) 
555,  558,  59  Am.  Dec.  431. 

"Wreck,"  in  its  legal  significance,  is  con- 
fined to  such  goods  as  sball  be  wrecked  at 
sea,  and  are  by  the  sea  cast  upon  the  land, 
and  none  of  the  goods  coming  under  the 
definition  of  fiotsam,  jetsam,  or  ligan  can 
be  called  or  deemed  wrecks  so  long  as  they 
remain  on  or  in  the  sea,  but  if  they  are  cast 
on  the  land  by  the  sea  they  can  then  become 
wrecks,  and  are  then  subject  to  common-law 
jurisdiction  only;  but  if  they  are  taken  up 
at  sea,  and  brought  on  shore,  they  are  sub- 
ject to  admiralty  jurisdiction,  Lacaase  v. 
State  (Pa.)  1  Add.  59,  64. 

SUp. 

A  ship  becomes  a  "wreck"  when,  in  con- 
sequence of  the  injury  she  has  received,  she 
is  rendered  absolutely  innavigable  or  unable 
to  pursue  her  voyage  without  repairs  ex- 
ceeding half  of  her  value.  Peele  v.  Mer- 
chantB'  Ins.  Co.  (U.  S.)  19  Fed.  Cas.  98,  104. 

A  ship  becomes  a  wreck  when,  in  con- 
sequence of  the  injury  she  received,  she  is 
absolutely  unnavigable  or  unable  to  pursue 
her  voyage  without  repairs  exceeding  the 
half  of  her  value.  The  condition  of  the 
ship  must  be  by  reason  of  injury  received 
from  some  peril,  and  not  the  result  of  age  or 
natural  decay ;  and  although  the  material  of 
which  she  is  composed  may  remain,  yet  if 
the  ship  is  so  disabled  that  she  can  no 
longer  retain  her  character  as  a  navigable 
vessel  she  is  a  wreck.  A  vessel  which  was 
driven  on  the  rodcs  and  overturned,  and  was 
filled  with  water  and  sunk,  but  soon  aftes 
was  righted  and  made  navigable,  and  was 
carried  to  the  port  of  her  destination,  and 
made  fast  to  a  wharf,  was  not  a  wreck. 
Wood  V.  Lincoln  ft  Kennebed[  Ins.  Co.,  6 
Mass.  479,  482, 4  Am.  Dea  163. 

In  answer  to  a  contention  that  money 
taken  out  of  a  vessel  by  her  captain  while 
she  was  cast  away  in  the  bay,  a  mile  away 
from  the  shore,  was  "wreck,"  the  court  said, 
'^e  word  'wreck'  in  the  proceedings  must 
be  taken  in  Its  common  and  natural  sense. 
'Wreck'  is  defined  to  be  the  ruins  of  a  ship 
which  has  been  stranded  or  dashed  to  pieces 
on  a  sharp  rock  or  driven  ashore  by  tempestu- 
ous weather."  It  appears  by  the  whole  pro- 
ceedings that  it  could  not  be  A  wreck  In 
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the  legal  sense  If  the  captain  and  mariners 
were  safe,  and  therefore  by  this  circum- 
stance the  legal  import  of  the  term  *Vreck^ 
is  controlled.  Respublica  v.  Lecaze  (Pa.)  1 
Teates,  55,  59  (citing  Weskett,  Ins.  606;  1  BL 
Comm.  292,  293). 

WRECK  OF  THE  SEA. 

The  term  •'wreck  of  the  sea,**  as  used  in 
the  common  law  excluding  the  Jurisdiction 
of  admiralty  over  a  'Vreck  of  the  sea," 
does  not  mean  what  in  the  sense  of  the  mari- 
time and  commercial  law  is  deemed  wrecked 
or  shipwrecked  property,  but  wreck  of  the 
sea  in  the  purely  technical  sense  of  the  com- 
mon-law, constituting  a  royal  franchise  and 
a  part  of  the  revenue  of  the  crown  in  Eng- 
land, and  often  granted  as  a  royal  fran- 
chise to  lords  of  manors.  United  States  t. 
Coombs,  87  U.  B,  (12  Pet.)  72,  77. 

•*Wreck,-  or  •*wredL  of  the  sea,**  in  the 
strict  technical  sense  of  wrecked  goods  which 
the  sea  casts  upon  land,  is  excluded  trom  ad- 
miralty Jurisdiction,  but  there  is  another 
more  lax  sense  in  which  it  la  used  for  ship- 
wrecked or  wrecked  goods  In  general,  and 
in  this  sense  it  includes  Jetson,  flotsam,  and 
ligan,  which  are  subjects  of  admiralty  Juris- 
diction.   Lacaze  v.  State  (Pa.)  1  Add.  58,  99. 

WREOKEB  IN  THE  UMITED  STATES. 

A  Swedish  vessel  abandoned  at  sea,  pick- 
ed up  by  a  steamer  and  towed  into  New 
York,  is  not  a  "vessel  wrecked  in  the  Uni- 
ted States,**  so  as  to  be  entitled  to  an  Amer- 
ican register,  under  the  act  of  December  23, 
1852.  In  order  for  a  vessel  to  be  considered 
as  wrecked  in  the  United  States,  it  must 
be  actually  wrecked  within  the  waters  of 
the  United  States.  Such  has  long  been  the 
construction  put  upon  the  act  by  the  depart- 
i^ent  of  the  treasury,  and  this  construction 
appears  in  the  treasury  regulations.  United 
States  T.  The  Victoria  Farez  (U.  &)  28  Fed. 
Cas.  374,  375. 


WRECKED  PBOPEBTT. 

••Wrecked  property,**  as  used  In  1  Rev. 
St  8690,  declaring  that  no  vessel  that  shall 
be  cast  by  the  sea  upon  the  land  shall  be 
deemed  to  belong  to  the  people  of  the  state 
as  wrecked  property,  but  may  be  recovered 
by  the  owner  on  the  payment  of  salvage,  re- 
lates exclusively  to  such  property  as  in  the 
common  law  is  known  as  "wrecks,"  and  the 
charges  on  such  property  are  salvage.  What- 
ever was  wrecked  property  at  common  law 
is  wrecked  property  under  the  statute.  Baker 
V.  Hoag,  7  N.  Y.  555,  59  Am.  Dec.  431,  7 
Barb.  113,  115.  It  Included  only  such  goods 
as  after  the  shipwreck  are  cast  upon  the 
land  by  the  sea,  and  did  not  include  prop- 
erty found  sunk  in  the  channel  of  a  naviga- 


ble river.    Baker  t.  Hoag  (N.  Y.)  7  Baili.  Ufl; 
115. 


WBEOKINO* 

One  who  stated  In  his  application  there- 
for and  who  was  insured  as  a  farmer,  and 
who  was  drowned  by  the  capsizing  of  a  boat 
while  rescuing  the  crew  of  a  shipwrecked 
schooner,  was  not  employed  in  •Vrecklng,** 
within  the  insmrance  policy  providing  that  the 
benefit  should  not  extend  to  death  caused 
while  employed  in  •Wrecking.**  Tucker  v. 
Mutual  Ben.  Life  Co.,  4  N.  Y.  Supp.  505,  60e» 
50  Hun,  5a 


WRIT. 

See  ••Alias  Wrlt^;  •Alternative  WrttT; 

"Judicial     Writ**;     •'Original    WrlT; 

••Prerogative      Writs*';      ••Unexecuted 

Writ** 
Any  writ,  see  '•Any.»» 
Every  writ,  see  •*Every.* 

The  word  "writ**  has  application  to  civil 
proceedings.  State  ▼•  McOann,  67  Me.  872» 
874. 

A  ••writ**  is  the  judicial  notice  to  a  debtor 
that  his  creditor  demands  justica  Hyama 
V.  Boyce  (S.  C)  1  McMul.  95,  Oa 

A  •'writ'*  may  be  defined  to  be  a  manda- 
tory direction  to  the  officer  to  which  it  Is 
addressed,  requiring  him  to  perform  a  par^ 
tlcular  act,  as  to  summon  the  defendant,  or 
to  sell  property  under  the  decree  of  the 
court  In  every  case  the  writ  itself  con- 
tains the  directions  as  to  what  is  required 
to  be  done.  Moore  v.  Fedawa,  14  N.  W.  170, 
18  Neb.  879. 

The  term  ••writ,'*  as  used  in  the  Gonnee* 
ticut  statutes,  generally  means  process  in 
a  civil  suit,  while  that  in  a  criminal  case  Is 
usually  denominated  a  '•warrant'*  Stod- 
dard V.  Couch,  23  Ck)nn.  238,  240. 

The  word  "writ,**  as  used  in  the  Penal 
Code,  signifies  any  order  or  precept  in  writ- 
ing issued  in  the  name  of  the  state  or  of  a 
court  or  judicial  officer.  Pen  Code  Mont 
1895,  I  7,  subd.  15;  Code  Civ.  Proc.  Mont 
1895,  S  3463,  subd.  5;  Pol.  Code  Mont  1895, 
§  16,  subd.  6;  Pen.  Code  Ariz.  1901,  par.  7, 
subd.  15;  Pol.  Code  Cal.  1903.  S  17,  subd.  6; 
Pen.  Code  Cal.  1903,  S  7,  subd.  15;  Code.  Civ. 
Proc.  Cal.  1903,  f  17,  subd.  6;  Rev.  Codes 
N.  D.  1899,  S  5152;  Code  Civ.  Proc  B,  D. 
1903,  S  8;  Rev.  St  Utah  1898,  S  2498;  Sand.  A 
H.  Dig.  Ark.  1893,  f  7221 ;  Gowdy  v.  Sanders, 
11  S.  W.  82,  88  Ky.  846. 

Writs  and  processes  of  the  courts  may 
be  divided  into  two  classes:  First  tbose 
which  point  out  specifically  the  property  or 
thing  to  be  seized;  second,  those  in  which 
the  officer  ia  directed  to  levy  the  process  op- 


WRIT 


7531 


WRIT  OF  ASSISTANGB 


on  propertj  of  one  of  the  partlee  to  the  Utl- 
fation,  sufficient  to  satisfy  the  demand 
against  bim,  without  describing  any  specific 
property  to  he  thus  taken.  Philips  T*  Spott% 
15  N.  W.  882,  8d4,  14  Neb.  139. 

OomplalBt  dlstiBciiislbed* 

See  "Complaint'* 


The  term  ''writ,''  in  Act  April  4, 1878,  as 
amended  by  Act  June  20,  1883,  prohibiting 
foreign  Insurance  companies  from  doing  busi- 
ness unless  a  stipulation  Is  filed  that  any  and 
erery  writ  may  be  served  on  the  agent  of 
the  company  in  the  state,  Includes  execution 
process.  Kennedy  t.  Agricultural  Ins.  Go., 
80  AtL  724,  72B^  166  Pa.  179. 

Act  1777,  c.  8,  I  5,  providing  a  penalty 
against  a  sheriff  If  he  fails  to  execute  all 
''writs  and  other  process"  legally  Issued  and 
directed  to  him  within  his  county,  should  be 
construed  to  Include  executions  as  well  as 
original  writs,  for  the  language  Includes  ev- 
ery description  of  process  which  by  law  could 
come  Into  the  hands  of  the  sheriff  to  be  exe- 
cuted. Harmaa  t.  Ohlldress,  U  Tenn.  (8 
Terg.)  321,  329. 


The  term  "^wrlf  in  Const  art  4,  |  7, 
providing  that  all  process,  writs,  and  other 
proceedings  shall  run  in  the  name  of  the 
people  of  the  state  of  Illinois,  Includes  a  fee 
bill.  Reddlck  v.  Cloud's  Adm'r,  7  HI.  (2 
Glim.)  670,  67& 

Rule  to  sliow  oaiise. 

The  term  •'writ"  or  "process,"  within  the 
meaning  of  a  statute  requiring  writs  and 
processes  to  have  a  teste  and  to  be  under  the 
seal  of  the  court;  does  not  Include  a  rule  to 
show  cause.  Taylor  v.  Henry,  19  Mass.  (2 
Pick.)  397,  898. 


By  the  common-law  definition  a  "writ" 
requires  a  sale,  but  independently  of  this  it  is 
held  that,  under  a  federal  statute  requiring 
writs  or  other  original  process  In  courts  of 
record  to  be  stamped,  a  summons  Issued  by  a 
justice  of  the  peace  is  not  a  writ  within  the 
meaning  of  the  statute.  Balrd  v.  Prldmore 
(N.  Y.)  29  How.  Prac.  253,  254. 

WBCr  DB  OOKMUKIOATO  OAPI£llDO. 

To  excommunication.  In  Bngland,  cer- 
tain civil  disabilities  are  attached.  To  aid  in 
carrying  into  effect  a  sentence  of  excom- 
munication, a  "writ  de  excommunicato  ca- 
piendo" may  issue  out  of  chancery,  which 
has  been  said  by  some  to  be  a  writ  grantable 
ex  deblto  Justitlse,  by  others  ex  gratia.  This 
writ  is  said  to  be  a  privilege  peculiar  to  the 
Church  of  Bngland,  above  all  the  realms  of 
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Christendom,  as  being  more  sure  and  ef- 
fectual than  any  other  aid  of  the  seculai 
power  afforded  elsewhere.  When  a  person 
was  taken  in  custody  on  such  a  writ,  the  reg- 
ularity of  the  proceedings  of  the  court  pass- 
ing such  sentence  might  be  Inquired  into  on 
habeas  corpus  (1  Salk.  293),  and  the  par^  be 
relieved  if  the  proceedings  were  Irregular. 
Smith  V.  Nelson,  18  Vt  511,  565,  556. 

WRIT  DB  BATIOITABXIJ  FABTB  BO- 
BOBUM. 

The  "writ  de  ratlonablll  parte  bonomm" 
was  a  writ  used  In  the  ancient  conmion  law, 
by  which  the  wife  and  children  could  recov- 
er their  reasonable  parts  In  the  goods  of  the 
husband  and  father,  which  he  had  bequeath- 
ed away  without  regard  to  their  rights. 
Hopkins  V.  Wright,  17  Tex.  80,  36;  Crain  v. 
Crahi,  17  Tex.  80,  98. 

WBXT  or  AflSISTABOE. 
As  process,  see  "Process.** 

A  writ  of  assistance  is  a  summary  pro- 
ceeding, its  object  being  to  put  a  person  who 
purchases  at  a  judicial  sale  Into  the  posses- 
sion of  the  premlsea  Emmerich  v.  Miller 
(Ind.)  62  N.  B.  284,  285;  Jones  v.  Hooper,  60 
Miss.  510;  Kerr  v.  Brawley,  61  N.  B.  1057, 
1058,  183  Ul.  205. 

The  writ  of  assistance  is  the  ordinary 
process  used  by  a  court  of  chancery  to  put  a 
party,  receiver,  sequestrator,  or  other  person 
into  possession  of  property  when  he  is  enti- 
tled thereto,  either  on  a  decree  or  interlocu- 
tory order.  The  most  familiar  Instance  of 
its  use  is  where  land  has  been  sold  und^  a 
decree  for  foreclosure  and  mortgage,  but  it 
is  also  employed  wherever  a  court  of  equity 
having  jurisdiction  of  the  persons  and  prop- 
erty has  determined  title  or  possessory  rights 
to  real  estate.  Hagerman  v.  Heltzel,  58  Pac. 
580,  21  Wash.  444. 

The  writ  of  assistance,  so  far  as  fore- 
closures are  concerned,  is  an  old  chancery 
writ  which  exists  Independent  of  the  statute. 
It  may  be  had  to  enforce  any  judgment  or 
order  awarding  the  possession  of  real  prop- 
erty other  than  a  common  judgment  in  a  di- 
rect action  for  land.  A  writ  of  assistance  Is 
in  ordinary  cases  the  process  for  giving  pos- 
session of  land  under  an  adjudication,  and 
will  be  granted  on  the  sale  being  confirmed 
and  proof  that  the  purchaser  has  received  a 
deed  of  conveyance  from  the  master,  which 
has  been  shown  to  the  party  in  possession, 
accompanied  by  a  demand  of  possession 
which  has  been  refused.  O'Connor  v.  Shaef- 
fel.  19  Civ.  Proc  R.  878,  879,  11  N.  T.  Supp. 
737. 

"A  writ  of  assistance  may  be  termed  an 
equitable  habere  facias  possessionem,  for  it 
is  only  Issued  from  courts  of  chancery,  and 
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only  In  these  cases  when  the  courts  have  br 
their  decree  caused  lands  to  be  sold,  in  which 
case  they  will  complete  the  sale  by  putting 
the  purchaser  in  possession  when  it  is  with- 
held by  the  defendant  or  any  one  who  has 
come  in  possession  pendente  lite,  and  is  neyer 
issued  except  when  the  case  is  clear  and  up- 
on notice  to  the  person  in  possession,  and  it 
is  held  to  be  the  appropriate  remedy  to  place 
the  purchaser  of  mortgaged  premises  under 
a  decree  of  foreclosure  in  possession  after  he 
has  obtained  a  sheriff's  deed."  Knight  r. 
Houghtalllng,  94  N.  G.  408,  410.  It  will  never 
be  issued  where  there  is  any  real  prospect 
that  the  party  in  possession  may  make  a  suc^ 
cessful  defense  of  his  possession,  either  In 
law  or  by  aid  of  a  court  of  equity.  Kerr  t. 
Brawley,  61  N.  E.  1057,  1068,  193  111.  206  <ci^ 
Ing  Flowers  t.  Brown,  21  111.  [11  Peck]  270). 

A  writ  of  assistance  is  an  appropriate 
process  to  issue  from  a  court  of  equity  to 
place  a  purchaser  of  mortgaged  property  un- 
der its  decree  in  possession  after  he  has  re- 
ceived the  master's  deed,  as  against  parties 
who  are  bound  by  the  decree,  and  who  refuse 
to  surrender  possession  pursuant  to  its  di- 
rection or  to  the  order  of  the  court  Daggs 
V.  Wilson  (Arte.)  69  Pac.  160,  153  (citing  Ter- 
rell V.  Allison,  88  U.  S.  [21  Wall.]  289,  22  L. 
Ed.  634). 

A  writ  of  assistance  is  used  to  place  in 
possession  parties  who  have  obtained  judi- 
cial title  to  real  estate.  State  v.  Superior 
CJOurt  of  Thurston  Ck>unty,  68  Pac.  572,  21 
Wash.  469.  The  power  to  issue  the  writ  re- 
sults from  the  principle  that  the  Jurisdiction 
of  the  court  to  enforce  its  decree  Is  coexten- 
sive with  Its  jurisdiction  to  determine  the 
rights  of  the  parties  and  to  subject  to  sale 
the  property  mortgaged.  It  is  a  rule  of  that 
court  to  do  complete  justice  when  that  Is 
practicable,  not  merely  by  declaring  the 
right  but  by  affording  a  remedy  for  Its  en- 
joyment Terrell  v.  Allison,  88  U.  8.  (21 
Wall.)  289,  291,  22  L.  Ed.  634. 

DisoretloiiAry  writ. 

The  Issuance  of  a  writ  of  assistance 
rests  in  the  sound  discretion  of  the  court 
and  will  be  issued  only  when  the  right  is 
clear  or  there  Is  no  bona  fide  contest  as  to 
the  possession.  Hagerman  v.  Heltzel,  68 
Pac.  680,  21  Wash.  444. 

Issued  against  parties  only. 

The  writ  of  assistance  can  only  Issue 
against  parties  bound  by  the  decree,  and  the 
owner  of  the  property  mortgaged  which  is 
directed  to  be  sold  can  only  be  bound  when 
he  has  had  notice  of  the  proceedings  for  its 
sale,  if  he  acquired  his  Interest  previous  to 
their  Institution.  Terrell  v.  Allison,  88  U.  S. 
(21  Wall.)  289,  291,  22  L.  Ed.  634.  It  will 
only  issue  against  a  party  to  a  suit  or  one 
who  has  come  into  possession  pendente  lite. 
Gilcreest  v.  Ma  gill,  37  111.  800,  801;  Kerr 
V.  Brawley,  61  N.  E  1067,  1068,  193  111.  206. 


The  writ  of  assistance  is  Issued  only 
against  parties  to  a  suit,  or  persons  in  priv- 
ity with  them,  who  have  been  concluded  by 
a  decree^  and  yet  refuse  to  permit  the  pur- 
chaser at  judicial  sale  under  such  decree  to 
take  possession.  It  is  error  to  award  a  writ 
of  assistance  against  a  person  who  entered 
upon  the  land  pendente  lite  claiming  an  inde- 
pendent titie  not  derived  from  or  in  succes- 
sion to  any  of  the  parties  to  the  suit  or  their 
privies.  Merrill  T.  Wright  91 N.  W.  097,  698, 
66  Neb.  794. 


There  are  Tarious  Unds  of  writs  of  as- 
sistance: First  there  are  the  writs  of  as- 
sistance most  usually  called  "writs  of  aid," 
issuing  from  the  Ck>urt  of  Exchequer,  ad- 
dressed to  the  sheriff,  and  commanding  him 
to  aid;  second,  writs  to  the  sheriff  to  assist 
a  receiver,  sequestrator,  or  other  party  to  a 
suit  in  chancery  to  get  possession  under  a 
decree  of  the  court  of  lands  withheld  from 
him  by  another  party  to  a  suit;  third,  writs 
of  assistance  to  seise  unaccustomed  goods. 
1  Quincy  (Mass.)  Append.  401. 

Possessory  wiit. 

A  writ  of  assistance  is  only  issued  when 
the  question  of  the  right  to  possession  arises, 
and  the  question  of  titie  cannot  be  tried  un- 
der it  Kerr  v.  Brawley,  61  N.  B.  1067, 1058, 
193  lU.  206. 

WRIT  or  ASSIZ& 

The  writ  of  assize  is  a  writ  calculated  to 
try  the  mere  possessory  title  to  an  estate  in 
lands,  tenements,  or  hereditaments,  which 
has  succeeded  to  such  real  actions  as  had 
previously  existed  for  the  trial  of  titie  to 
real  estate.  The  writ  was  a  remedy  whicb 
the  law  provided  to  recover  the  freehold  of 
land  when  it  had  been  unjustly  taken  away. 
Thus,  If  A.  grants  land  charged  to  B.  and 
his  heirs,  not  only  the  grantee,  but  his  heirs 
in  Infinitum,  in  case  of  a  disseisin,  may  fo^ 
ever  pursue  their  assize  by  writs  of  disseisin. 
Fariey  v.  Craig,  11  N.  J.  Law  (6  Halat)  268; 
272  (citing  Qilb.  Hents,  125). 

WRIT  OF  ATTAGHMEKT. 

See  "Attachment** 

WBIT  OF  AUDITA  QUEBEUL 

See  "Audita  Querela.** 

WBIT  OF  CEBTIOBABI. 

See  "Certiorari* 

WBIT  OF  DEBT* 

A  writ  of  debt  properly  Heth  where  a 
man  oweth  another  a  certain  sum  of  money 
by  obligation,  or  by  bargain  for  a  thing  lold. 
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or  by  contract  etc    Lacaie  t.  State  (Pa.)  1 

Add.  G8,  85,  86,  8d. 

'WBJT  OF  EBBOB. 

A  writ  of  error  la  a  proceeding  prosecut- 
ed to  reverse  a  Judgment  of  an  inferior  court 
Longwortli  t.  Sturges,  4  Ohio  St  ($90,  708. 

A  writ  of  error  la  a  commiaaion  hy  which 
the  judges  of  one  court  are  authorized  to  ex- 
amine a  record  upon  which  a  judgment  ia 
given  in  another  court  and  upon  such  exam- 
ination to  afOrm  or  reverse  the  same  accord- 
ing to  law.  Ohipman  t.  City  of  Waterbury, 
22  Atl.  289,  69  Conn.  496;  Gomstock  t.  Van 
Schoonhoven  (N.  Y.)  8  How.  Prac  268,  259; 
Cohens  t.  Virginia.  19  U.  8.  (6  Wheat)  264. 
409,  6  L.  Bd.  257;  McLellan  y.  Grofton,  6  Me. 
(6  Greenl.)  307,  826. 

A  writ  of  error,  under  our  law,  is  a  writ 
dehito  justitiae,  wherever,  by  reason  of  error, 
a  judgment  of  a  court  of  record  ought  not  to 
stand,  and  an  appeal  is  not  provided  by  stat- 
ute.   Ex  parte  Thlstleton,  62  Gal.  220,  224. 

A  writ  of  error  is  a  writ  issued  out  of 
a  court  of  competent  jurisdiction,  directed  to 
the  judges  of  a  court  of  record  in  which  final 
judgment  haa  been  given,  and  commanding 
them  to  send  the  record  to  the  court  of  com- 
petent and  appellate  jurisdiction  therein  nam- 
ed, to  be  examined  in  order  that  some  alleg- 
ed error  in  the  proceedings  may  be  correct- 
ed. MacLachlan  v.  McLaughlin,  18  N.  D. 
544,  545, 126  111.  427;  Allen  v.  City  of  Savan- 
nah, 9  Ga.  286,  292;  Comstock  v.  Van  Schoon- 
hoven <N.  Y.)  3  How.  Prac.  258,  259. 

A  writ  of  error  is  in  the  nature  of  a  com- 
mission to  the  judges  of  the  same  or  a  au- 
perior  court  by  which  they  are  authorized 
to  examine  the  record  on  which  the  judgment 
waa  given,  and  on  such  examination  to  af- 
firm or  reverse  the  same  according  to  law. 
Gauldin  t.  Shehee,  20  Ga.  631,  635. 

A  writ  of  error  ia  a  writ  Issued  from  a 
superior  court  to  an  inferior  court  command- 
ing it  to  send  up  the  record,  and  is  a  writ  al- 
lowable at  common  law.  Reece  t.  Knott 
24  Pac.  759,  3  Utah,  436. 

Under  the  common  law  the  writ  of  error 
was  the  method  by  which  a  judgment  in  a 
criminal  cause  could  be  reviewed,  and  a 
criminal  cause  could  be  reviewed  in  no  otber 
way.  The  remedy  by  writ  of  error  is  now 
concurrent  vdth  the  remedy  by  appeal.  Bor- 
rego  T.  Territory,  46  Pac  849,  351,  8  N.  M. 
446w 

A  writ  of  error  is  an  original  writ  Allen 
V.  City  of  Savannah,  9  Ga.  286,  292;  Lynes 
V.  State  (Ala.)  5  Port.  236,  239,  30  Am.  Dec 
657;  Gauldin  v.  Shehee,  20  Ga.  631,  635. 

A  writ  of  error  is  a  legal  remedy,  noth- 
ing more.  Sayres  v.  Commonwealth^  88  Pa. 
291,308. 


Const  art  8,  I  1*  providing  that  the  Su- 
preme Court  has  jurisdiction  alone  for  the 
trial  and  correction  of  errors  in  law  and  eq- 
uity from  the  auperlor  courts  of  the  several 
circuits  brought  before  it  by  writs  of  error, 
contemplates  the  writ  of  error  as  known  to 
the  common  law,  without  regard  to  the  spe- 
cific form  thereof,  which  Blackstone  defines 
to  be  "a  writ  which  lies  for  some  supposed 
mistake  in  the  proceedings  of  a  court  of  rec- 
ord, and  which  only  lies  on  matter  of  law 
arising  on  the  face  of  the  proceedings.*'  Mr. 
Sergeant  Williams,  In  a  note  to  Jaques  v. 
Sesar,  2  Saundera,  R.  101,  note  1,  said:  "A 
writ  of  error  is  an  original  writ  issuing  out 
of  the  Court  of  Chancery,  in  the  nature  as 
well  of  a  certiorari  to  remove  a  record  from 
an  inferior  into  a  superior  court  as  of  a 
commission  to  the  judges  of  such  superior 
court  to  examine  the  record,  and  to  affirm 
or  reverse  it  according  to  law.'*  Lowe  v. 
Morris,  13  Ga.  147,  148. 

The  object  of  a  writ  of  error  Is  not  to 
try  the  question  between  the  parties;  it  ia 
rather  to  try  the  judgment  of  the  court  be- 
low. Its  object  is  to  review  and  correct  an 
error  of  law  which  ia  not  amendable  at  com- 
mon law  or  cured  by  any  of  the  statutes  of 
jeofails.  It  is  considered  a  new  suit  and  it 
Is  less  an  action  between  the  original  par- 
ties than  a  question  between  the  judgment 
and  the  law.  Kelly  v.  Strouse  &  Bros.,  43  S. 
E.  280,  285,  116  Ga.  872  (citing  AUen  v.  City 
of  Savannah,  9  Ga.  293). 

The  words  "appeal"  and  "writ  of  er- 
ror," in  section  5  of  Court  of  Appeals  Act 
which  provides  that  appeala  or  writs  of  er- 
ror may  be  token  from  the  district  court  or 
from  the  existing  circuit  court  to  the  Su- 
preme Court  in  any  case  in  which  the  jurisdic- 
tion of  the  court  Is  an  issue,  are  understood 
to  be  within  the  meaning  of  those  terms  aa 
used  in  a  prior  act  of  Congress  relating  to 
the  appellate  power  of  the  Supreme  Court 
and  in  the  long-stonding  rules  of  practice 
and  proceedings  of  the  federal  court  Taken 
in  that  sense,  these  terms  mean  the  proceed- 
ings by  which  a  cauae  for  which  there  muat 
be  a  final  settlement  is  removed  from  a  court 
below  the  appellate  court  for  review,  re- 
versal, or  confirmation.  MacLeod  v.  Gravoi 
(U.  S.)  79  Fed.  84,  85,  24  C.  C.  A.  449  (citing 
McLlsh  V.  Roff,  141  U.  S.  661,  12  Sup.  Ct.  18, 
35  L.  Ed.  893).  It  lies  where  a  party^is  ag- 
grieved by  any  error  in  the  foundation,  pro- 
ceedings, judgment  or  execution  of  a  suit  in 
a  court  of  record.  Lynes  v.  State  (Ala.)  5 
Port  236,  239,  30  Am.  Dec.  557;  Lowe  v. 
Morris,  13  Ga.  147,  148;  Gauldin  v.  Shehee, 
20  Ga.  531,  535. 

"A  writ  of  error  lyeth  when  a  man  is 
grieved  by  any  error  in  the  foundation,  pro- 
ceeding, judgment  or  execution,  and  there- 
upon it  is  called  "breve  de  errore  corrig- 
endo*;  but  without  a  judgment  or  an  award 
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\n  nature  of  a  Judgment,  no  writ  of  error 
doth  lie,  If  the  words  of  the  writ  be,  '81 
judicium  redditum  sit'  **  Therefore,  to 
maintain  a  writ  of  error,  there  must  have 
been  an  action  and  Judgment,  and  no  writ 
of  error  lies  to  an  order  punishing  a  con- 
tempt Johnston  t.  Ck>mmonwealth,  4  Ky.  (1 
Bibb)  598,  599. 

A  writ  of  error  lies  only  after  Judgment 
Downe  y.  Stimpson,  2  Mass.  441,  445. 

As  aotfton  or  suit. 

See  '"Action";  "Suit  (Noun)";  "Cause  of 
Action." 

Appeal  distlnciiiahed* 

See  "Appeal." 

Bill  of  review  distiiigiiislied* 

See  "BlU  of  Bevlew." 

OertiorArl  distinciiiahodU 

The  writ  of  error  is  the  appropriate  writ 
for  the  removal  of  a  cause  after  Judgment, 
while  certiorari  Is  the  appropriate  writ  for  a 
removal  before  Judgment  CJommonwealth 
T.  Simpson  (Pa.)  2  Grant,  Gas.  438,  439. 

A  writ  of  certiorari  is  in  some  respects 
similar  to  a  writ  of  error,  and  in  others  dis- 
similar. The  former,  unlike  the  latter,  is 
not  a  writ  of  right,  and  it  lies  where  the 
proceedings  sought  to  be  revised  are  not  ac- 
cording to  the  course  of  common  law.  In- 
habitants of  Levant  v.  Penobscot  Ck>unty 
Gom'rs,  67  Me.  429,  433. 

In  some  respects  there  is  a  difference  be- 
tween a  writ  of  error  and  a  writ  of  certiorari, 
and  in  some  respects  there  Is  a  strong  re- 
semblance. The  former  lies  where  the  pro- 
ceedings are  according  to  the  course  of  com- 
mon law;  in  other  cases  a  writ  of  certlora* 
rl  Is  the  proper  writ  A  writ  of  error  is  a 
writ  of  right;  a  writ  of  certiorari  is  not;  it  is 
a  matter  of  sound  discretion  to  grant  or  re- 
fuse It  They  are  alike  In  this:  that  no  one 
but  a  party  to  the  record,  or  one  who  has  a 
direct  and  immediate  interest  tn  it  or  is 
privy  thereto,  can  maintain  either  of  the 
writs.  Bath  Bridge  &  Turnpike  Ck).  v.  Ma- 
goun,  8  Me.  (8  Oreenl.)  292,  293. 

The  difference  between  writs  of  error 
and  certiorari  is  not  well  defined  in  our  prac- 
tice, but,  so  far  as  there  is  any  general  rule 
on  the  subject,  the  former  Is  the  appropriate 
remedy  where  the  proceedings  are  according 
to  the  course  of  the  common  law,  the  latter 
where  the  proceedings  are  of  a  different 
character.  In  either  case  there  must  have 
been,  however,  what  Is  equivalent  to  a  final 
order  or  Judgment  of  the  inferior  tribunal, 
before  the  writ  can  be  Issued.  Ewing  ▼. 
HoUlster,  7  Ohio,  pt  2  (7  Ham.)  138,  140. 

A  certiorari  is  a  writ  of  error  within  the 
meaning  of  Const  art.  6,  §  20,  providing  that 
no  writ  of  error  shall  be  brought  upon  any 


Judgment  but  within  live  years  after  the 
rendering  of  the  same,  unless  the  person  en- 
titled to  the  writ  shall  be  an  Infant  King 
V.  Wright  (Del.)  2  Har.  135. 

As  metliod  of  appeaL 

"A  writ  of  error  is  but  a  cumulative 
method  of  Invoking  the  appellate  Jurisdic- 
tion of  this  court,  and  of  seeking  revision  of 
the  same  cause  and  same  question  as  could 
be  adjudged  if  the  appellate  Jurisdiction  was 
Invoked  by  means  of  an  appeal."  Gaines- 
ville, H.  &  W.  By.  Co.  V.  Lacy,  26  a  W.  413. 
414,  7  Tex.  Olv.  App.  63. 

As  a  sow  suit. 

A  writ  of  error  Is  considered  a  new  ac- 
tion. International  Bank  v.  Jenkins,  104  III 
143,  151;  Fitzpa trick  v.  Graham,  119  Fed. 
353,  354,  56  C.  C.  A.  95.  But  it  Is  not  the 
action  which  la  to  be  Judged,  but  the  Judg- 
ment Allen  V.  City  of  Savannah,  9  Ga.  286, 
292. 

A  writ  of  error  Is  a  continuation  of  the 
original  litigation,  and  not  the  commence- 
ment of  a  new  action.  Westervelt  v.  Jones, 
52  Pac.  194,  195,  7  Kan.  Appi  70. 

A  writ  of  error  "Is  a  new  action  brought 
in  a  superior  court,  founded  upon  a  Judgment 
of  an  inferior  court,  for  the  purpose  of  su- 
pervising It  and  correcting  any  error  there 
may  have  been  In  the  proceedings  of  the 
court  below."  Glbbs  v.  Belcher,  30  Tex.  79, 
84. 

A  writ  of  error  is  in  the  nature  of  a  new 
suit  brought  to  obtain  redress  against  an  &- 
roneous  adjudication  or  proceeding,  and  is 
commenced  by  a  writ  which,  after  suggest- 
ing in  the  most  general  terms  that  In  the 
record  and  rendition  of  Judgment  manifest 
error  hath  intervened,  commands  the  court 
below  to  send  that  record,  with  all  things 
touching  the  same,  to  the  court  of  review. 
Hinchman  v.  Cook,  20  N.  J.  Law  (Spencer) 
271,  278. 

A  writ  of  error  is  a  new  suit  In  which 
an  original  process  is  Issued  and  new  plead- 
ings are  made  up.  The  assignment  of  er- 
ror stands  in  the  place  of  the  declaration, 
and  It  is  still  necessary,  in  the  form  of  a 
motion,  to  allege  and  show  an  error  in  fftct 
and  for  the  opposite  party  to  have  notice. 
An  Issue  is  made  up,  and  there  must  be  a 
finding  and  a  judgment  Mitchell  v.  King,  55 
N.  B.  637,  638,  187  lU.  462. 

A  writ  of  error  is  not  such  a  new  and 
original  suit  as  to  require  the  same  strict- 
ness and  rigidity  in  the  service  upon  defend- 
ant therein  of  notice  of  its  institution  as  is 
required  at  the  Institution  of  a  new  and 
original  action,  but  it  is  rather  a  continua- 
tion of  the  original  suit  A  statute,  therefore, 
providing  for  constructive  notice  only  of  its 
Institution  and  pendency,  does  not  violate 
the  provision  of  the  (Constitution  prohibiting 
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the  deprivation  of  property  wltbont  due  pro- 
cess of  law.  State  v.  Canfield,  23  South.  681« 
694,40rUL86^42Ii.R.  A.72. 

Paartles. 

It  was  not  restricted  as  an  appeal  t»  ^e 
parties  to  an  action.  It  might  be  brought 
by  any  one  privy  to  the  record,  or  any  one 
Injured  by  the  Judgment  or  who  would  be 
benefited  by  its  reversal;  and,  now  that  by 
statute  a  right  to  a  writ  of  error  was  ex- 
tended to  suits  in  diancery,  the  common-law 
rules,  as  to  who  is  entitled  to  the  writ,  aro 
applicable.  Anderson  v.  Bteger,  50  N.  E.  d66» 
173IU.112. 


Q«estloiui 

A  writ  of  error  is  of  common-law  origin, 
and  removes  nothing  for  re-examinatlon  but 
the  law.  Lyles  v.  Barnes,  40  Miss.  608,  610; 
United  States  v.  Murphy  (U.  S.)  84  Fed.  609, 
021;  United  States  v.  Ooodwin,  11  U.  8.  <7 
Cranch)  106,  111,  S  L.  Ed.  284.  It  does  not 
raise  questions  of  fact  United  States  r. 
Goodwin,  11  U.  B.  (7  Cranch)  106,  111,  8  L. 
Ed.  284. 

The  object  of  the  writ  of  error  is  to  re- 
view and  correct  an  error  of  law  not  amend- 
able at  common  law,  or  barred  by  any  of 
the  statutes  in  Jeofails.  Allen  v.  Oity  of  Sa- 
vannah, 9  Ga.  286,  292. 

The  writ  of  error  was  the  common-law 
method  of  reviewing  Judgments  at  common 
law,  and  brought  up  for  review  only  errors 
of  law  excepted  to  at  the  trial.  Anderson  v. 
Bteger,  60  N.  B.  66S,  666,  178  111.  112. 

**On  this  writ  the  Judgment  is  reviewed 
with  reference  to  alleged  errors  which  are 
pointed  out  by  exceptions  taken  to  the  action 
of  the  trial  court  at  the  time  when  the  rul- 
ings are  made,  and,  as  a  general  rule,  the 
power  of  the  Supreme  Court  Is  limited  to  the 
questions  so  raised."  Rand  v.  King,  19  Atl. 
806,  807,  184  Pa.  641. 

A  writ  of  error  embraces  all  matters 
which  the  Judgment  brought  up  for  review 
covers,  and  great  care  must  be  observed  in 
determining  what  is  independent  and  distinct 
matter  not  embraced  within  the  adjudication. 
State  V.  Hull,  20  South  762,  764,  87  Fla.  579. 

liaws  1899,  c.  189,  providing  that,  when- 
ever a  writ  of  error  shall  be  issued  out  of 
the  Court  of  Errors  and  Appeals  to  review  a 
Judgment  founded  upon  the  verdict  of  a  Jury, 
the  plaintifT  in  error  may  assign  for  error 
that  the  verdict  is  against  the  clear  weight 
of  evidence  and  is  excessive,  and  directing 
said  court  to  consider  the  grounds  so  as- 
signed as  fully  as  like  grounds  are  consid- 
ered in  the  Supreme  Court  on  a  rule  to  show 
cause  why  a  new  trial  should  be  granted, 
does  not  authorize  the  Court  of  Errors  and 
Appeals,  mi  writ  of  error  to  a  Judgment  of 
the  Supreme  Court  in  a  civil  action  founded 
on  Che  verdict  of  a  Jury,  to  weigh  the  evi- 


dence and  consider  whether  the  amount  of 
the  verdict  is  excessive.  For  the  Court  of 
Errors  and  Appeals  to  consider  and  adju- 
dicate upon  such  assignments  of  error  in  such 
a  case  would  impair  the  Jurisdiction  of  a  con- 
stitutional court  by  depriving  its  Judgment  of 
the  attribute  of  finality  as  to  fact  Flanigan 
V.  Guggenheim  Smelting  Co.,  44  Atl.  762,  763, 
63  N.  J.  Law,  047. 

As  sapersedeas  or  reversaL 

At  common  law  a  writ  of  error  operated 
as  a  supersedeas,  and  no  security  was  re- 
quired for  the  prosecution  of  the  writ  Lum 
V.  Beed,  68  Bliss.  71,  72. 

At  common  law  a  writ  of  error  was  a 
supersedeas  by  implication,  but  since  the  Ju- 
diciary act  of  1870,  providing  that  such  a 
writ  shall  be  a  supersedeas  only  where  it  is 
served,  a  service  of  the  writ  is  essential. 
McCarley  v.  McGhee  (U.  S.)  108  Fed-  494, 
495.  The  writ  does  not  of  itself  reverse  the 
Judgment  and,  until  its  propriety  is  finally 
determined  by  the  appellate  court  no  pro- 
ceedings can  be  had  in  the  trial  that  will 
undo  what  is  there  adjudicated.  State  v. 
Hull,  20  South.  762,  764,  37  Fla.  679.  It  does 
not  vacate  the  Judgment  below;  that  con- 
tinues in  force  untU  reversed,  which  is  only 
done  when  errors  are  found  in  the  record 
on  which  it  rests,  and  which  were  committed 
previous  to  its  rendition.  United  States  v. 
Murphy  (U.  8.)  84  Fed.  609,  621. 

"Pending  a  writ  of  error,  a  Judgment 
in  reversal  of  the  Judgment  of  the  trial  court 
remains  and  is  a  subsisting,  valid,  and  bind- 
ing Judgment  in  that  court  and  may  be  re* 
sorted  to  and  used  as  evidence  of  a  present 
indebtedness."  In  re  Sheehan  (U.  8.)  2l 
Fed.  Cas.  1219,  1220. 

As  writ  of  right. 

"A  writ  of  error  is  a  writ  of  right  both 
by  the  common  law  and  statute,  as  to  any 
one  who  is  a  party  to  a  record,  or  who  is 
shown  by  the  record  to  be  prejudiced  by  the 
Judgment"  Singer  ft  Talcott  Stone  Co.  v. 
Hutchinson,  61  N.  E.  622,  623,  176  111.  48. 
See,  also,  Drowne  v.  Stlmpson,  2  Mass.  441, 
446. 

In  Nebraska,  a  writ  of  error  is  a  writ 
of  right  which  is  available  to  any  person 
convicted  of  crime,  for  the  purpose  of  hav- 
ing the  case  reviewed  in  the  Supreme  Court. 
Green  v.  State,  10  Neb.  102,  104,  4  N.  W.  422. 

A  writ  of  error  was  a  writ  of  right  at 
the  common  law,  and,  as  a  general  rule,  may 
be  prosecuted  as  a  matter  of  right  in  all  dvll 
cases.  Unknown  Heirs  of  Langworthy  v. 
Baker,  23  111.  (13  Peck)  484,  487;  Hammond 
V.  People,  32  Ul.  446,  464,  88  Am.  Dec.  286; 
Haines  v.  People,  97  lU.  161,  166;  Mclntyre 
V.  Sholty,  29  N.  E  43,  44,  139  111.  171;  An- 
dierson  v.  Bteger,  60  N.  E.  666,  666,  173  111. 
112. 
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WRIT  OF  EBBOB  OOBAM  HOBU. 

Bouvier  says:  '^t  Is  a  writ  of  error  li- 
sued  oat  of  a  court  of  competent  Jnrisdictioii, 
directed  to  the  judges  of  a  court  of  record, 
and  commanding  them,  in  some  cases  tbem- 
selves  to  examine  the  record,  in  others  to 
send  it  to  another  court  to  be  examined. 
The  first  is  called  a  'writ  of  error  coram 
nobis.'  '*  Comstock  t.  Van  Schoonhoven  (N. 
Y.)  8  How.  Prac.  258,  259.  See,  aiso^  Allen 
T.  City  of  Sayannah,  9  Ga.  286,  292. 

The  writ  of  error  coram  nobis  is  now 
but  little  in  use.  In  practice  the  same  end 
is  generally  accomplished  by  motion.  The 
office  of  the  writ  is  to  correct  an  error  of 
fact  in  respect  to  a  matter  affecting  the  va- 
lldity  and  regularity  of  the  proceedings  in 
the  same  court  in  which  the  judgment  was 
rendered,  and  where  the  record  is,  when  the 
error  assigned  is  not  for  any  fault  of  the 
court;  those  errors  which  precede  the  judg- 
ment— as  error  in  the  process  or  through  de- 
fault of  the  clerk;  where  an  infant  appears 
by  attorney,  and  not  by  guardian;  where  the 
defendant  was  insane  at  the  time  of  the  trial, 
or  died  before  judgment  Howard  v.  State, 
24  S.  W.  8,  58  Ark.  229. 

"The  office  of  the  ancient  remedy  of  the 
writ  of  coram  nobis  was  to  have  a  judgment 
corrected  by  an  examination,  by  the  court 
rendering  it,  into  some  question  of  fact  af- 
fecting the  yalidity  and  regularity  of  the 
proceedings,  such  as  the  death  of  one  of  the 
parties  before  verdict  or  judgment,  or  the 
infancy  or  insanity  or  coverture  of  the  de- 
fendant, and  which  was  not  made  an  issue 
and  determined  in  the  action.  •  •  •  The 
writ  has  become  obsolete,  having  been  super- 
seded by  the  modern  practice  of  applying  to 
the  court  by  motion  for  the  relief  sought." 
BiUups  V.  Freeman  (Ariz.)  52  Pac.  367. 

The  writ  of  error  coram  nobis  lies  only 
to  correct  the  record  of  the  trial  itself  in 
matters  of  fact  existing  at  the  time  of  the 
pronouncement  of  the  judgment  but  in  re- 
spect of  which  the  court  was  unadvised,  but 
of  which,  had  it  been  advised,  the  judgment 
would  not  have  been  pronounced.  The  un- 
varying test  of  the  writ  is  mistake,  the  lack 
of  knowledge  of  facts  inhering  in  the  judg- 
ment itself.  It  has  never  been  granted  to 
relieve  from  consequences  arising  subse- 
quently to  the  judgment  In  Asbell  v.  State, 
62  Kan.  209,  61  Pac.  690,  it  was  denied  for 
the  reason  that  the  facts  on  which  the  appli- 
cation was  predicated  were  kuown  during 
the  progress  of  the  trial,  or  were  available 
on  motion  for  new  trial,  and  it  was  held  that 
the  office  of  the  writ  is  to  bring  to  the  at- 
tention of  the  court,  for  correction,  an  error 
of  fact,  one  not  appearing  on  the  face  of  the 
record,  unknown  to  the  court  or  the  party 
affected,  and  which,  if  known  in  season, 
would  have  prevented  the  judgment  chal- 
lenged; so  that  the  writ  will  not  lie  to  va- 


cats  a  Judgment  of  conviction  because  eC 
the  Inability  of  the  accused  within  the  statu* 
tory  time  to  prepare  a  record  on  appeal, 
showing  the  errors  of  which  complaint  was 
made.  Collins  v.  State,  71  Pac  251,  66  Kan. 
201,  60  L.  R.  A.  572,  97  Am.  St  Bep.  361. 

A  right  to  maintain  a  proceeding  in  tiie 
nature  of  a  writ  coram  nobis  Is  not  abolished 
by  the  statute  in  the  state  of  Indiana,  says 
Cowan,  J.,  in  Smith  v.  Klngsley  (N.  T.)  19 
Wend.  620.  There  is  no  statute  expressly 
and  in  terms  repealing  this  power,  nor  any 
which  does  so  by  necessary  implication.  The 
power,  therefore,  remains  as  at  common  law, 
except  as  to  the  mere  form  coram  nobis  resi- 
dent because  the  fiction  of  the  record  re- 
maining before  the  King  himself  is  gone. 
We  have  therefore  lost  the  name  of  the  writ 
but  nothing  more.  Sanders  v.  States  85  Ind. 
318,  327,  44  Am.  Rep.  29. 

WBIT  OF  EXECUTZOH. 

See  "Bxecution  (Writ  of),"* 

WBIT  OF  EXTENT* 

See  "Extent'* 

WBIT  OF  FAUIE  JUDQMEirT. 

A  writ  of  false  judgment  is  one  Inuing 
where  the  complaint  is  of  a  false  judgment 
rendered  in  the  court  below,  and  commands 
the  sheriff  to  go  to  the  court  below  and  re- 
cord the  plaint,  etc.,  if  in  a  court  where  he 
did  not  preside.  Anonymous,  2  N.  0.  469, 
470. 

WBIT  OF  FOBMEDOH. 

Coke  says:  ^'The  writ  of  formedon,  a 
forma  donatlonis,  is  so  called  because  the 
writ  doth  comprehend  the  form  of  the  gift" 
It  has  no  reference  to  the  nature  of  the  es- 
tate which  it  seeks  to  recover,  for  it  is  ap- 
plied as  well  to  the  recovery  of  estates  in  fee 
simple  as  of  estates  in  fee  tail.  Omdoff  t. 
Turman  (Va.)  2  Leigh*  200,  241,  21  Am.  Dec 
60a 

WBIT  OF  OABNISHMEETi 

See  "Oarnishment** 

WBIT  OF  HABEAS  OOBFUa 

Bee  ^'Habeas  Corpus.** 

WBIT  OF  UNJ  ujnotioe; 

See  "Injunction.'* 

WBIT  OF  IHQITIBT. 

A  writ  of  inquiry  is  a  writ  issued  by  the 
court  to  the  sheriff  after  default  by  defeodr 
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ant  commanding  him  by  12  men  to  inqnlre 
into  the  damages  and  make  retam  into  conrt 
Lennon  ▼.  Rawitser,  18  AtL  334,  335,  67 
Gonn.  583. 

A  'writ  of  Inqniry  la  a  judicial  writ  di- 
rected  to  the  sheriff,  stating  the  former  pro- 
ceedings, and  then  saying,  "Because  it  is 
unknown  what  damages  the  plaintiff  has  sus- 
tained, you  are  commanded,  by  the  oath  of 
12  honest  and  lawful  men  of  your  county, 
diligently  to  inquire  after  the  same  and  re- 
turn the  inquisition  Into  court"  Havens  t. 
Hartford  &  N.  H.  R.  Co.,  28  Conn.  69,  7a 

WBZT  OF  ItANDAMVS. 

See  ''Mandamus  (Writ  oQ";  **Peremptory 
Mandamus.** 

WRIT  OF  HE  EXEAT. 

Bee  "Ne  Exeat** 

WRIT  OF  PABTITZOH* 

See  ••Partition.'* 

WRIT  OF  POKE. 

A  writ  of  pone  Is  to  remore  a  plaint 
commenced  by  writ  in  the  county  court, 
which  is  a  court  not  of  record,  into  the  su- 
perior court,  when  it  is  apprehended  a  fair 
trial  will  not  be  had  in  the  court  below. 
Anonymous,  2  N.  a  469,  470,  note. 

WRIT  OF  FROHIBITIOH. 

See  "Prohibition  (Writ  of)."* 

WRIT  OF  QUOD  FERMITTAT  PR08- 
TERMERE. 

See  "Quod  Permittat  ProstemereL** 

WRIT  OF  QUO  WARRAETa 

See  "Quo  Warranto.** 

WRIT  OF  REPLEVIN. 

See  •Tteplerin.'* 


WRIT  OF  REVIEW. 

Petition  for,  as  civil  action,  see 
Action— Case— Suit— Etc." 


•cayii 


"A  writ  of  review  is  a  writ  of  right  to 
hear  errors  in  a  record  or  process  remaining 
with  the  court  •  •  •  It  is  sometimes 
used  in  the  form  of  a  capias  and  attachment, 
and  with  the  same  efficacy,  and  seems,  there- 
fore, to  be  to  some  purposes  an  original 
writ**    Burrell  v.  Burrell,  10  Mass.  221,  222. 

••a  writ  of  review  in  civil  actions  is  pro- 
vided Iqr  statute  to  correct  errors  in  Judg-  [  superior  court  to  an  inferior  court  tribunal, 


ments  rendered  on  verdicts,  and  is  unknown 
to  the  common  law.  Either  party  against 
whom  two  verdicts  have  not  been  found  may 
sue  his  writ  of  review  as  of  right"  Swett  v. 
SulUvan,  7  Mass.  S42,  346. 

A  writ  of  review  is  issued  by  an  order 
of  the  court  applied  to,  after  a  hearing,  upon 
a  petition;  a  process  is  made  and  served 
upon  the  other  party,  and  entered  in  court; 
and  thereon  the  parties  are  heard,  and  a 
judgment  rendered.  The  object  is  to  revise 
and  correct  or  restrain  the  proceedings  of 
courts  or  individuals,  claiming  to  have  there- 
for legal  authority,  but  which  are  alleged  to 
be  erroneous  or  defective.  Hopkins  v.  Ben- 
son, 21  Me.  899,  401. 

The  provisions  of  the  Oonstitution  of 
Louisiana  relating  to  the  writ  of  review  con- 
fer upon  the  Supreme  Court  the  discretion 
as  to  whether  to  grant  or  withhold  the  writ 
Article  101  of  the  Constitution  does  not  in- 
vest the  Supreme  Court  with  appellate  juris- 
diction over  the.  courts  of  appeals,  or  grant 
to  litigants  a  further  and  additional  right  of 
appeal.  And  the  writ  of  review  will  issue 
only  in  exceptional  cases,  mainly  to  secure 
uniformity  of  jurisprudence.  West  v.  De 
Moss,  24  South.  325,  326,  50  La.  Ann.  1349. 

OevtioiTAn* 

The  writ  of  certiorari  Is  essentially  a 
writ  of  review,  and  Its  function  in  matters 
of  taxation  is  to  review  the  action  or  refusal 
to  act  of  the  tax  commissioners.  Conse- 
quently, no  objections  are  brought  up  tot 
review  except  such  as  were  presented  to  the 
commissioners  on  the  application  for  correc- 
tion. People  V.  Feitner,  80  N.  Y.  Supp.  140, 
141,  89  Misc.  Rep.  468  (citing  In  re  Winegard, 
78  Hun,  58,  28  N.  Y.  Supp.  1039). 

A  writ  of  certiorari  is  undoubtedly  de- 
signed to  be  a  writ  of  review.  Its  undoubted 
and  only  legitimate  purpose  is  to  enable  a 
party  who  has  been  aggrieved  by  an  action 
of  some  inferior  tribunal  to  secure  a  recon- 
sideration of  the  judgment  and  a  reversal  of 
the  findings.  It  cannot  be  issued,  however, 
according  to  the  express  limitation  of  Code 
Civ.  Proc.  f  823,  except  where  the  inferior 
tribunal  is  entirely  without  jurisdiction,  and 
there  is  no  appeal  or  other  plain,  adequate^ 
and  speedy  remedy.  Union  Pac.  Ry.  Co.  v. 
Bowler,  84  Pac.  940,  941,  4  Colo.  App.  25. 

The  term  •'writ  of  review,'*  as  used  in 
Comp.  Laws  1887,  c.  685,  providing  that  the 
writ  of  review  shall  issue  from  th^  circuit 
court  to  an  inferior  court  officer,  or  tribunal 
in  the  exercise  of  judicial  functions  where 
the  same  appears  to  have  exercised  such 
functions  erroneously,  or  to  have  exceeded 
its  jurisdiction,  to  the  injury  of  some  sub- 
stantial right  of  the  plaintiff,  is  the  equiva- 
lent of  the  common-law  writ  of  certiorari, 
which  is  defined  as  a  writ  issuing  from  a 
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or  officer  exerdsliig  judicial  powers  whose 
proceedings  are  summary  or  in  course  differ- 
ent from  the  common  law,  commanding  the 
latter  to  return  the  records  of  a  cause  pend- 
ing before  it  to  the  superior  court  Califor- 
nia &  O.  Land  Go.  ▼.  Gowen  (U.  8.)  48  Fed. 
771,  776. 

The  office  of  the  writ  of  review,  which, 
under  the  Oregon  Code,  is  a  special  proceed- 
ing and  sustains  the  same  relation  to  the 
Code  of  Civil  Procedure  that  the  writ  of 
certiorari  sustains  to  the  common-law  prac- 
tice, is  to  review  the  records  and  proceedings 
of  inferior  courts,  officers,  or  tribunals  acting 
in  a  Judicial  capacity,  and  in  no  other.  It  Is 
not  the  office  of  the  writ  to  bring  up  the  pro- 
ceedings of  any  other  bodies  or  classes  of 
public  officers.  Burnett  r.  Douglas  County, 
4  Or.  388,  889. 

Under  Comp.  Laws  1888,  f  8778,  it  is 
provided  that  a  writ  of  certiorari  may  be  de- 
nominated a  writ  of  review.  It  is  apparent 
that  the  writ  here  designated  is  the  common- 
law  certiorari,  and  hence  the  power  of  the 
court  under  it  is  the  same  as  at  common  law, 
except  as  narrowed  or  enlarged  by  statute. 
Gilbert  v.  Board  of  Police  &  Fire  Com'rs,  40 
Pac  264,  268,  11  Utah,  87& 

The  writ  of  certiorari  may  be  denom- 
inated the  writ  of  review.  Code  Civ.  Proc. 
Cal.  1908,  i  1067;  Comp.  Laws  Nev.  1900,  i 
3530. 

WRIT  OF  RIGHT. 

Certiorari  as,  see  "Certiorari.** 
Habeas  corpus  as,  see  "Habeas  0<»rpus.'* 
Injunction  as,  see  "Injunction." 
Mandamus  as,  see  "Mandamus.** 
Writ  of  error  as,  see  "Writ  of  Error.** 

WHIT  or  SCIRE  FACIAS. 

See  "Scire  Facias.'* 

WRIT  OF  SEIZURE  AND  SAIiE. 

The  writ  of  seizure  and  sale  is  the  final 
process  to  enforce  payment  of  a  claim  by 
the  sale  of  property  antecedently  mortgaged 
to  secure  the  debt,  and  operates  only  on  the 
property  hypothecated.  American  Nat  Bank 
V.  Chllds,  22  South.  384,  386,  49  La.  Ann. 
1359. 

WRIT  OF  SEQUESTRATIOH. 

See  "Sequestration,'* 

WRIT  OF  SUBPCEHA. 

See  "Subpoena.'* 

WRIT  OF  SUMMONS. 

See  "Summons.** 


WRIT  OF  SUPERSEBEASt 

See  "Supersedeas.** 

WRITE-WRITING. 

See  "IndOTse  in  Writing.** 

To  write  is  to  express  our  ideas  by  letters 
visible  to  the  eye.  The  mode  or  manner  of 
impressing  those  letters  is  no  part  of  the 
substance  or  definition  of  "writing."  Clason 
T.  BaUey  (N.  Y.)  14  Johns.  484,  491. 

"Writing  is  the  method  of  originally  de- 
veloping a  composition,  and  of  adding  copies 
made  singly,  letter  by  letter."  Keene  v. 
WheaUey  (U.  8.)  14  Fed.  Cas.  180,  192. 

An  averment,  in  a  libel  suit,  that  de- 
fendant "composed,  uttered,  wrote,  and  sent" 
to  a  third  person  certain  libelous  words  con- 
cerning the  plaintiff,  is  a  suflldent  allegation 
of  publication.  Benedict  v.  Weatover,  44 
Wis.  404. 

The  provision  of  Comp.  St  p.  274,  f  10^ 
that  no  agent  or  attorney  shall  "write"  or 
draw  up  the  deposition  of  any  witness,  etc., 
does  not  prohibit  a  writing  or  drawing  up  of 
a  deposition  which  is  a  mere  copy,  but  has 
reference  to  the  composing  or  inditing  of  it 
Moulton  V.  Hall,  27  Yt  233. 

A  person  paying  a  tax  stated  orally  to 
the  clerk  of  the  treasurer  of  a  city  that  he 
paid  it  under  protest  and  wished  the  clerk 
to  make  a  note  of  it  The  clerk,  acting  under 
instructions  from  the  treasurer  to  make  a 
note  of  all  protests,  written  or  oral,  wrote 
upon  the  receipt  given  for  the  tax  that  it  was 
paid  under  protest  and  made  a  memorandum 
to  that  effect  on  the  books  of  the  treasurer. 
Held,  that  there  was  not  "a  protest  in 
writing"  by  the  person  paying,  within  Gen. 
St  c.  12,  f  66.  Knowles  v.  City  of  Boston, 
129  Mass.  551,  554. 

An  order,  signed  by  a  Judge,  to  the  clerk 
of  the  court  for  Its  adjournment  to  a  time 
mentioned,  by  telegraph,  is  a  "written  order*' 
for  such  adjournment,  within  the  meaning  of 
the  statute  requiring  such  orders  to  be  in 
writing.  In  this  connection  the  court  says 
that  it  makes  no  difference  if  the  writing  is 
done  with  a  steel  pen  an  inch  long  attached 
to  an  ordinary  penholder,  or  whether  the  pen 
be  a  copper  wire  a  thousand  miles  long. 
State  V.  Holmes,  56  Iowa,  588,  592,  9  N.  W. 
894,  41  Am.  Rep.  121« 

Marks. 

Perpendicular  marks  drawn  across  the 
letters  of  the  signature  of  a  testator  to  his 
will  were  not  "writings,"  within  Laws  1880, 
c.  36,  and  Laws  1888,  c.  555,  permitting  the 
comparison  of  writings  by  experts.  In  re 
Hopkins'  Will,  65  N.  B.  173,  174,  1T2  N.  Y. 
3G0,  65  L.  R.  A.  95,  92  Am.  St  Rep.  746  (re- 
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versing  73  App.  Dlv.  650,  77  N.  T.  Supp.  178> 
and  35  Misc.  Bep.  702,  72  N.  Y.  Snpp.  415). 

Peneil. 

A  will  written  and  signed  with  lead  pen- 
CU  18  'In  writing,"  within  Act  April  8,  1833, 
requiring  wills  to  be  in  writing,  to  be  valid. 
Myers  v.  Yanderbelt,  84  Pa.  510,  513,  24  Am. 
Rep.  227;  In  re  Tomlinson's  Estate,  19  Atl. 
482,  133  Pa.  245,  19  Am.  St  Bep.  137. 

A  writing  in  pencil  is  "writing"  within 
the  common  law  and  within  the  custom  of 
merchants,  and  a  statute  requiring  a  contract 
to  be  in  writing  does  not  require  that  the 
same  be  written  in  ink.  Geary  v.  Physic,  5 
Bam.  &  C.  234,  238;  Olason  v.  Bailey  (N.  T.) 
14  Johns.  484,  491. 

The  word  "writing"  embraces  writing 
with  a  pencil,  and  hence  an  indorsement  on 
a  note  with  pencil  is  valid.  Closson  v. 
Steams,  4  Vt  11,  28  Am.  Dec.  245. 

The  word  "writing"  does  not  necessarily 
mean  a  writing  with  ink,  and  hence,  where  a 
boo*i  of  original  entries  is  offered  in  evidence, 
the  fact  that  the  entries  are  written  in  lead 
pencil  is  not  a  valid  ground  of  objection. 
Hill  V.  Scott,  12  Pa.  (2  Jones)  168,  169. 

PHntimg,    tjppewritlmc    •BKravinc,    or 
lithosraphlas. 

The  term  **written  words"  includes  print- 
ed words.  Ohaffin  v.  Lynch,  1  S.  B.  803,  807, 
83  Va.  106. 

Printed  votes  are  "written  votes,"  with- 
in the  meaning  of  CJonst.  art  8,  c  1,  f  3,  pro- 
viding that  "every  member  of  the  House  of 
Bepr^sentatives  shall  be  chosen  by  written 
votes."  Hensbaw  v.  Foster,  26  Mass.  (9 
Pick.)  312,  319.  See,  also,  Opinion  of  Jus- 
tices, 7  Me.  (7  Greenl.)  492,  495;  Temple  v. 
Mead,  4  Vt  535,  541;  Fritts  v.  Kuhl,  17  Atl. 
102,  107,  51  N.  J.  Law  (22  Vroom)  191. 

In  the  requirement  that  an  olographic 
win  must  be  in  the  writing  of  testator, 
'^writing"  does  not  include  printing,  but  must 
be  taken  in  its  ordinary  sense,  as  meaning  to 
set  down  legible  characters  with  pen  and  ink. 
Succession  of  Bobertson,  21  South.  586,  587, 
40  La.  Ann.  868,  62  Am.  St  Bep.  672;  In  re 
Band's  Bstate,  61  Gal.  468,  473.  44  Am.  Bep. 
565.  Hence  a  will  partly  printed  and  partly 
written  is  not  a  compliance  with  the  statute. 
In  re  Band's  Bstate,  61  OaL  468,  473,  44  Am. 
Bep.  655. 

A  writing  which  is  the  subject  of  forgery 
may  include  instruments  printed  or  engraved, 
as  well  as  those  traced  by  the  pen.  Common- 
wealth V.  Bay,  69  Mass.  (3  Gray)  441.  447. 
See,  also.  In  re  Benson  (U.  S.)  34  Fed.  649, 
652. 

Where  deeds,  bonds,  tickets,  and  the  like 
are  required  to  be  in  writing,  the  term  "writ- 
ing" should  be  held  to  include  printing  as 


well  as  script    Benson  v.  McMahon,  8  Sup. 
Ct  1240,  1246,  127  U.  S.  457,  82  L.  Ed.  234. 

1  Comp.  Laws,  p.  285,  f  16,  requiring  no- 
tice in  ••writing"  to  be  posted  prior  to  an  ap- 
plication for  changing  township  boundaries, 
"may  be  construed  to  include  printing,  en- 
graving, and  lithographing."  Pelton  v.  Otta- 
wa County  Sup'rs,  18  N.  W.  245,  246,  52  Mich. 
517. 

••Written,-  as  used  in  Code  1876,  i  4354, 
providing  that  any  person  who  sells  or  con- 
veys any  personal  property  upon  which  he 
has  a  written  mortgage,  lien,  or  a  deed  of 
trust  and  which  is  then  unsatisfied  in  whole 

i  or  in  part,  is  guilty  of  a  misdemeanor,  will 
be  construed  to  mean  written  or  printed. 

I  Johnson  v.  State,  69  Ala.  593,  596. 

I  The  word  ''writing,"  in  Election  Law 
!  1891,  f  23,  authorizing  a  voter  to  prepare  his 
I  ballot  by  writing  in  the  name  of  the  candl- 
i  date  in  the  blank  space  on  the  ticket  and 
;  making  a  cross  opposite  thereto,  does  not  in- 
j  elude  the  act  of  inserting  the  name  of  the 
candidate  by  using  a  paster  upon  which  the 
'  name  of  the  candidate  is  printed.  McSorley 
I  V.  Schroeder,  63  N.  B.  697,  700,  196  111.  99. 

i  A  forged  order  requiring  the  person  to 
;  whom  It  was  addressed  to  pay  another  for 
i  com,  partly  printed  and  partly  written,  the 
signature  for  which  was  not  completed  un- 
:  til  the  blank  for  the  attestation  of  the  weigh- 
I  er  was  filled  in  by  him  with  his  initials,  is 
!  a  "written  instrument"  within  section  129  of 
i  the  act  relating  to  crimes  and  punishments. 
'■  State  V.  Lee^  4  Pac.  653,  656,  32  Kan.  360. 

I  A  written  statement  includes  a  printed 
I  form  with  its  blanks  pn^wrly  filled  in  in  writ- 
I  ing.     Winn  v.  State,  5  Tex.  App.  621,  623. 

j         "Writing,"  as  used  in  Gen.  St  f  1094. 
I  providing  that  in  actions  against  the  repre- 
I  sentatives  of  deceased  persons  no  acknowl- 
I  edgment  or  promise  shall  be  sufllcient  evi- 
I  dence  of  a  new  or  continuing  contract  to  take 
the  case  out  of  the  statute  of  limitations,  un- 
less the  same  be  contained  in  some  writing 
made  or  signed  by  the  party  to  be  charged 
thereby,  Is  not  limited  to  words  traced  with 
a  pen  or  pencil,  but  may  include  typewriting. 
In  re  Deep  River  Nat  Bank,  47  Atl.  675,  677. 
73  Conn.  341. 

The  word  "writing"  or  "written"  in- 
cludes printing.  Rev.  St  Wyo.  1899,  §f  2724, 
5190;  Code  Civ.  Proc.  Mont  1895,  {  3463; 
Pen.  Code  Mont  1895,  §  7;  Pol.  Code  Mont. 
1895,  f  16;  Civ.  Code  Mont  1895,  i  4662; 
Bates*  Ann.  St  Ohio  1904,  §§  1536-907,  3178, 
4947,  6794;  Rev.  St  Okl.  1903,  §{  2696,  5147; 
Pen.  Code  Tex.  1895,  art  30;  Bev.  St  Fla. 
1892,  §  1;  Gen.  St  Minn.  1894,  S  6842,  subd.  8; 
Pen.  Code  Cal.  1903,  S  7;  Negotiable  Instru- 
ments Law  N.  D.  f  191;  Bev.  Codes  N.  D.  1899, 
f  1060;  Bev.  Laws  Mass.  1902,  p.  653,  c.  73,  f 
207;  Civ.  Code  Ala.  1896,  S  1;  Code  Supp.  Va. 
1898,  §  2841a  [Va.  Code  1904,  p.  1455] ;  Ann. 
Codes  &  Sts.  Or.  1901,  §fi  2184,  4592;    Pen. 
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Code  N.  Y.  1908,  i  718;  Cobbey's  Ann.  St 
Neb.  1903,  i  2376;  O'Bryan  v.  State,  11  & 
W.  443,  444,  27  Tex.  App.  839. 

The  word  "writing"  Includes  printing 
and  typewriting.  Code  Civ.  Proc.  Cal.  1903, 
§  17;  Rev.  Codes  N.  D.  1899,  f§  7723,  8506; 
Code  Cr.  Proc.  8.  D.  1903,  f  639;  Pen.  Code 
S.  D.  1903,  i  818;  av.  Code  Cal.  1903,  f  14. 

The  word  ••writing"  includes  printing, 
writing,   and  typewriting.     Rev.   St   Utah 

1898,  i249a 

In  the  construction  of  statutes  the  words 
••written'*  and  ••fai  writing"  may  Include 
printing,  engraving,  lithographing,  and  any 
other  mode  of  representing  words  and  let- 
ters ;  but,  when  the  written  signature  of  a 
person  is  required  by  law,  it  shall  always  be 
the  proper  handwriting  of  such  person,  or, 
in  case  he  is  unable  to  write,  his  proper 
mark.  Gen.  St  Minn.  1894.  i  255,  subd.  16. 
See,  also,  Rev.  Code  Del.  1893,  c.  6,  i  1,  subd. 
14;  Rev.  Laws  Mass.  1902,  p.  89,  c.  8»  f  6, 
subd.  25;  Code  N.  C.  1883,  i  3765.  subd.  10; 
Rev.  St  Wyo.  1899,  §  2724;  Code  Miss.  1892, 
§  1520;  Gen.  St  Kan.  1901,  f  7342,  subd.  18; 
Comp.  Laws  Mich.  1897,  f  50,  subd.  17 ;  Mills' 
Ann.  St  Colo.  1891,  f  4185.  cl.  11 ;  Homer's 
Ann.  St  Ind.  1901,  f  240,  subd.  9;  Rev.  St 
Mo.  1899,  f  4160;  Shannon's  Code  Tenn.  1896, 
§  62;  Comp.  Laws  N.  M.  1897,  f  2900;  V.  S. 
1894.  20;  Pub.  St  N.  H.  1901,  p.  64,  c.  2.  f 
23;  Code  Iowa  1897,  f  48,  subd.  18;  Code 
W.  Va.  1899.  p.  133,  c  13,  §  17 ;  Pub.  St  R. 
I.  1882,  p.  78,  c.  24,  8  20;  Hurd's  Rev.  St  111. 
1901,  p.  1720,  c.  131,  f  1,  subd.  15;  Fletcher 
V.  Wall,  60  N.  B.  230.  233,  172  111.  426,  40  L. 
R.  A.  617;  Ames  v.  Schurmeier.  9  Minn.  221, 
222  (Gil.  206.  208) ;  Brown  v.  McCormick.  28 
Mich.  215,  217. 

The  terms  '•writing"  and  •'written"  in- 
clude every  legible  representation  of  letters 
upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  Instrument 
Laws  N.  Y.  1892,  c.  677,  I  12. 

The  words  ••written"  and  ••in  writing" 
shall  be  construed  to  Include  any  represen- 
tation of  words,  letters,  or  figures,  whether 
by  printing  or  otherwise.  Code  Va.  1887,  f 
5  [Va.  Code  1904,  p.  7] ;  Rev.  St  Tex.  1895, 
art  8270. 

The  words  ••writing"  and  •Vritten'*  in- 
clude •'printing"  and  "printed,"  except  in  the 
case  of  signatures,  and  where  the  words  are 
used  by  way  of  contrast  to  printing.  Writ- 
ing may  be  made  in  any  manner,  except  that 
when  a  person  entitled  to  require  the  execu- 
tion of  a  writing  demands  that  it  be  made 
with  ink,  it  must  be  so  made.  Rev.  St  OkL 
1903,  f  2810.     See,  also,  Rev.  Codes  N.  D. 

1899,  f  5137;  Civ.  Code  S.  D.  1903.  f  2471; 
Rev.  St  Okl.  1903,  i  2810. 

In  the  construction  of  statutes,  the  word 
••writing"  Includes  printing  and  numerals. 
Pen.  Code  Ga.  1895»  i  2. 


The  words  •Vrltten"  and  •nn  writing'* 
may  be  construed  to  Include  printing,  en- 
graving, lithographing;  and  any  other  mode 
of  representing  words  and  letters;  but  in 
all  cases  where  the  written  signature  of  any 
person  is  required  by  law  it  shall  always  be 
the  proper  handwriting  of  such  person,  or.  in 
case  he  is  unable  to  write,  his  proper  mark. 
or  his  name  written  by  some  person  at  his  re- 
quest and  in  his  presence.  Rev.  St  Wis. 
1898,  i  4971. 

An  instrument  partly  written  and  partly 
printed,  or  wholly  printed,  with  a  written 
signature  thereto,  and  any  signature  or  writ- 
ing purporting  to  be  a  signature  of  or  in- 
tended to  bind  an  individual,  a  partnership, 
or  corporation,  or  association,  or  an  offlcer 
thereof,  is  a  written  instrument  or  a  •^nrit- 
ing,"  within  the  provisions  of  this  chapter 
(Pen.  Code,  c  92a).  Gen.  St  Minn.  1894,  I 
6694. 

Beadftns  written  aotioe. 

The  word  •Writing,"  within  the  meaning 
of  the  act  of  Rhode  Island  (Dig.  1822,  p. 
246,  i  8)  providing  that  •*no  guardian  shall 
be  appointed  or  removed  under  this  act  un- 
less all  persons  interested  have  had  reason- 
able notice  in  writing,  signed  by  the  cleri: 
and  served  by  the  town  sergeant  or  consta- 
ble." imports  more  than  the  mere  rendering 
of  the  order  of  the  court.  "I  understand  that 
the  notice  must  be  a  notice  in  writing,  and 
that  the  oflScer  must  leave  with  the  party  a 
written  notice  from  the  clerk,  or  at  least  a 
certified  copy  in  writing  thereot"  Hart  v. 
Gray  (U.  S.)  11  Fed,  Cas.  686,  687. 

Shortl&aiid. 

-Writing."  as  used  In  Act  1876,  No.  9i 
relating  to  the  jurisdiction  of  the  Supreme 
Ck>urt  when  the  depositions  of  witnesses  have 
not  been  taken  in  writing  in  the  inferior 
court  embraces  testimony  taken  on  the  trial 
of  a  case  by  a  phonographer,  though  the 
phonographic  notes  of  the  offlcer  may  never 
afterwards  have  been  transcrit>ed  or  trans- 
lated into  ordinary  writing  owing  to  some 
accident  Nichols  v.  Harris,  82  La.  Ann. 
646,64a 

Stanp. 

The  word  •^wrriting,"  In  law,  not  only 
means  words  traced  with  a  pen  or  stamped, 
but  printed  or  engraved  or  made  legible  by 
any  other  device.  Haven  v.  Foster,  26  Mass. 
(9  Pick.)  112,  19  Am.  Dec.  353.  A  stamped 
indorsement  of  an  assignment  of  a  bill  of 
lading  held  a  sufficient  compliance  with  the 
Arkansas  statute  requiring  such  assign- 
ments to  be  in  writing.  Horner  v.  Missoifkl 
Pac  Ry.  O..  70  Mo.  App.  285,  291. 

Rev.  St  i  1140,  providing  that  the  comi- 
ty clerk  or  treasurer  may  assign  ta±  cer 
tificates  '•by  writing  his  name  in  blank  an 
the  back  thereof,"  cannot  be  construed  to  re- 
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quire  fhat  such  wiitliig  be  the  '^written  slg- 
nature"  of  the  official,  but.  the  statute  la 
compiled  with  by  a  stamped  signature. 
Dreutzer  t.  Smith,  14  N.  W.  465,  467,  66  Wla. 
202. 

IXTritlns  ea  fl«te. 

The  term  '^writing,"  within  the  meaning 
of  the  statute  requiring  wills  to  be  In  writing, 
does  not  Include  a  writing  on  a  slate,  al- 
though, strictly  speaking,  the  term  **wrlt- 
Ing"  la  broad  enough  to  Include  such  a  writ- 
ing, as  a  writing  on  a  slate  would  not  ac- 
complish the  purposes  Intended  to  be  accom- 
plished by  the  statute,  which  was  to  STold 
the  uncertainty  attending  proof  of  nuncupat- 
iTe  wills.  Beed  T.  Woodward  (Pa.)  U  Phlla. 
Ml,  542. 


'WBimrG^wsiTnias. 

See  -False  Wrttlng'*;  -Public  Writtog." 
Affldaylt  as,  see  -Affldaylt'* 
Other  writing,  see  "Other." 

Worcester  defines  "writing"  to  mean 
anything  written;  a  written  paper  of  any 
kind.  Thomas  y.  State,  2  N.  B.  808,  811,  103 
Ind.  419. 

Memorandum  books  containing  entries  of 
one's  experiences  and  observations  at  differ- 
ent times  and  places  In  the  line  of  his  busi- 
ness, valuable  to  him  for  reference,  are 
"wrlUngs."  within  Rev.  St  f  4281  [U.  S. 
Comp.  St  1901,  p.  2042],  providing  that.  If  a 
shipper  shall  lade  writings  as  freight  on  any 
vessel  without  giving  notice  of  the  true  char- 
acter and  value  thereof,  the  owner  of  the 
vessel  shall  not  be  liable  therefor.  The  St 
Cuthbert  (U.  S.)  97  Fed,  840,  841. 

In  construing  the  statute  providing  "that 
when  a  declaration  or  other  pleading  alleges 
that  any  person  made.  Indorsed,  assigned,  or 
accepted  any  writing,  no  proof  of  the  hand- 
writing of  such  person  shall  be  required,  un- 
less the  fact  be  denied  by  an  affidavit  with 
the  plea  which  puts  It  In  Issue,"  the  court 
said :  "I  see  no  reason  why  the  broad  words 
*any  person  made  any  writing'  should  not  be 
Interpreted  to  Include  a  letter  concerning 
the  matter  In  controversy,  alleged  In  any 
pleading  to  have  been  written  by  any  per- 
son" ;  and  held  that  where  a  defendant  In  a 
chancery  suit  In  his  answer  alleged  that  a 
third  person  wrote  a  letter  touching  the  mat- 
ter in  controversy,  and  filed  with  his  answer 
what  purported  to  be  the  original  letter,  such 
letter  would  be  regarded  by  the  court  as 
genuine,  without  any  proof  of  the  handwrit- 
ing, unless  the  fact  of  the  writing  of  such 
letter  by  the  person  by  whom  It  Is  purport- 
ed to  have  been  written  Is  denied  by  an  af- 
fidavit Robinson  v.  Dlx,  18  W.  Ya.  528, 
542L 

The  rule  that  a  writing  Itself  Is  the  best 
evidence  thereof,  as  applied  to  a  telegraph 
message^  la  indicative  of  the  original  mes- 


sage written  by  the  sender  and  filed  v^lth 
the  telegraph  company.  Howley  v.  Whipple, 
48  N.  H.  487,  489. 

Ib  orlmlaal  law* 

The  first  question  to  be  determined  In 
considering  whether  a  forgery  has  been  com- 
mitted Is  the  legal  signification  of  the  term 
••writing,"  which  appears  in  the  definition 
of  forgery  as  the  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's 
rights.  To  say  that  any  writing  may  be  the 
subject  of  a  forgery,  disconnected  from  the 
effect  which  this  writing  is  to  produce  upon 
others.  Is  simply  an  absurdity,  and  therefore 
the  definitions  restrict  the  meaning  of  the 
word,  and  define  the  various  writings,  the 
fraudulent  making  or  alteration  of  which  will 
amount  to  forgery.  To  make  or  alter  a  writ- 
ing which  either  at  common  law  or  by  stat- 
ute was  the  subject  of  forgery,  with  intent 
to  defraud  another  or  to  the  prejudice  of  an- 
other man's  right,  or  which,  if  genuine,  would 
operate  as  the  foundation  of  another's  lia- 
bility or  the  evidence  of  his  right,  is  forgery. 
Therefore,  for  a  clerk  or  bookkeeper  to  alter 
figures  in  journal  entries  so  as  to  conceal  his 
defalcation  or  abstraction  of  his  employer's 
funds  In  his  charge  is  forgery.  Common- 
wealth V.  Biles  (Pa.)  8  Phlla.  350,  851. 

"Writing,"  as  used  in  Pen.  Ck>de,  U  514, 
515,  providing  that  an  officer  of  a  corpora- 
tion who  falsifies  or  unlawfully  alters  any 
writing  appertaining  to  its  business,  or  any 
other  person  who  alters  any  writing  with 
fraudulent  intent,  etc.,  belonging  or  apper- 
taining to  the  business  of  a  corporation,  is 
guilty  of  forgery,  etc.,  means  an  executed 
Instrument  under  the  express  provisions  of 
section  513,  and  does  not  Include  a  written 
Instrument  of  a  claim  for  loss,  falsified  be- 
fore it  was  signed  by  the  claimant,  and 
!  passed  off  on  the  company  sr  the  true  set- 
tlement People  V.  Underhill,  86  N.  E.  1049, 
1051,  142  N.  Y.  88. 

"Writing,"  as  used  In  a  statute  provid- 
ing for  the  punishment  of  every  person  who, 
with  intent  to  cheat  or  defraud  another, 
shall  by  color  of  any  false  writing  obtain 
the  signature  of  any  person  to  a  written 
Instrument,  or  obtain  any  valuable  thing, 
means  some  instrument,  or  at  least  letter — 
something  in  writing,  purporting  to  be  the 
act  of  another,  or  certainly  of  some  person. 
It  cannot  mean  anything  written  on  paper, 
not  purporting  to  be  of  any  force  or  efficacy, 
but  some  Instrument  In  writing  or  written 
paper  purporting  to  have  been  signed  by  some 
person.  People  v.  Gates  (N.  Y.)  18  Wend. 
811,  820. 

The  word  'Vrlting"  Includes  a  bill  of 
costs  of  a  justice  of  the  peace,  as  used  in 
Code,  f  5492,  defining  forgery  as  the  fraudu- 
lent making  or  alteration  of  any  writing  to 
the  prejudice  of  another's  rights.  It  is  a 
writing  authorized,  and  in  fact  required,  by 
law,  to  entitle  a  justice  to  receive  payment 
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of  his  costs.  If  It  is  genuine,  It  has  un- 
doubted legal  efficacy,  and  Is  the  foundation 
of  legal  liability ;  and  if  it  be  In  due  form, 
though  not  genuine,  it  may  and  will,  if  used, 
operate  to  the  prejudice  of  another's  rights. 
Luttrell  y.  State,  1  S.  W.  886,  887,  86  Tenn. 
(1  Pickle)  28%  4  Am.  St  Rep.  760. 

The  words  ••writing"  or  •instrument," 
as  used  In  the  Code  of  Criminal  Procedure 
relating  to  passing,  uttering,  and  publishing 
forged  instruments,  corers  every  instrument 
or  writing  not  within  the  special  definition 
and  scope  of  prior  sections;  and  a  draft  is 
an  instrument  or  writing  within  the  statute. 
State  T.  Foster,  2  Pad  G2S,  629,  80  Kan. 
86S. 

In  eopyriglit  law. 

••Writings,"  as  used  in  Const  art  1,  i 
8,  conferring  on  Congress  power  to  secure 
for  limited  times,  to  authors,  the  right  to 
their  respective  writings,  means  the  fruits 
of  intellectual  labor,  embodied  in  the  form 
of  books,  prints,  engravings,  and  the  like. 
Trade-Mark  Cases,  100  U.  S.  82,  04,  26  L.  Ed. 
660. 

By  the  word  •^^ritlngs"  in  a  statute  rel- 
ative to  copyrights  Is  meant  the  literary  pro- 
ductions of  authors.  Burrow-Giles  Litho- 
graphic Co.  T.  Sarony,  4  Sup.  Ct  279,  281, 
111  U.  S.  63,  28  L.  Bd.  849. 

A  musical  composition  is  a  ••writing," 
within  St  8,  Anne,  vesting  the  copyright  of 
printed  books  and  writings  in  the  authors. 
Bach  V.  Longman,  2  Cowp.  623,  624. 

••Writing,"  as  applied  to  a  literary  com- 
position, is  a  method  of  originally  develop- 
ing the  composition  and  of  adding  copies 
made  simply  letter  by  letter,  as  opposed  to 
printing,  which  is  a  process  of  multiplying 
the  copies  by  sheets.  Keene  v.  Wbeatley 
(U.  S.)  14  Fed.  Cas.  180,  192. 

SAme— Label  or  trade-marlb 

'•Writings,"  as  used  in  the  federal  Con- 
stitution, securing  to  authors  and  inventors 
for  a  limited  time  the  exclusive  right  to 
their  respective  writings,  etc.,  does  not  in- 
clude mere  labels,  whose  object  is  only  to 
indicate  the  contents  of  the  package  to  which 
they  are  affixed.  Higgins  v.  Keuffel,  11  Sup. 
Ct  731,  732,  140  U.  S.  428,  86  L.  Ed.  470. 

The  term  ••writing,"  within  the  meaning 
of  Const  art  1,  {  8,  cl.  8,  which  confers 
on  Congress  the  power  to  secure  for  a  lim- 
ited time,  to  authors  and  inventors,  the  ex- 
clusive right  to  their  respective  writings,  in- 
ventions, and  discoveries,  does  not  Include  a 
trade-mark.  Trade-Mark  Cases,  100  U.  8. 
82,  93,  2&  L.  Ed.  660. 

In  postal  laws. 

In  construing  the  statute  prohibiting  the 
mailing  of  obscene  books,  pamphlets,  plc^ 
tures,  papers,  writings,  prints,  or  other  pub- 


lications, etc,  the  United  States  Siqireme 
Court  say:  "In  the  statute  under  considera- 
tions the  word  •writing*  is  used  as  one  of  a 
group  or  class  of  words — •book,'  •pamphlet* 
•picture,'  •paper,'  •writing,'  •print'— each  of 
which  is  ordinarily  and  prima  fade  under- 
stood to  be  a  publication,  and  the  enumera- 
tion concludes  with  the  general  phrase  'or 
other  publication,'  which  applies  to  all  the 
articles  enumerated,  and  defines  each  with 
the  common  quality  indicated.  It  must 
therefore,  according  to  a  well-defined  rule 
of  construction,  be  a  published  writing  which 
is  contemplated  by  the  statute,  and  not  a 
private  letter  on  the  outside  of  which  there 
is  nothing  but  the  name  and  address  of  the 
person  to  whom  it  is  written."  United 
States  V.  Chase,  10  Sup.  Ct  766,  767,  135  U. 
S.  266,  84  L.  Ed.  117;  United  States  r.  War- 
ner (U.  S.)  68  Fed.  865. 

The  term  ••writing,"  in  the  act  of  1826 
forbidding  a  writing  or  memorandum  from 
being  written  on  a  newspaper  or  other  print- 
ed paper,  pamphlet  or  magazine  transmitted 
by  mall,  does  not  Include  a  single  letter  or 
initial  on  the  wrapper  of  a  newspaper.  Teal 
V.  Felton,  68  U.  S.  (12  How.)  284^  291.  13  L. 
Ed.  990. 

Same— Xiotter. 

The  term  ••writing,"  In  the  federal  stat- 
ute prohibiting  the  mailing  of  obscene  writ- 
ings, includes  a  letter  or  any  writing,  sealed 
or  unsealed,  having  in  it  or  upon  it  any 
obscene,  etc,  thing,  sign,  or  suggestion.  Uni- 
ted States  V.  Morris  (U.  S.)  18  Fed.  900, 
001;  United  States  v.  Hanover  (U.  S.)  17 
Fed.  444 ;  Thomas  v.  State,  2  N.  B.  808,  811, 
103  Ind.  419;  United  States  v.  Thomas  (U. 
S.)  27  Fed.  682. 

In  construing  Rev.  St  f  8893,  as  amend- 
ed by  Act  July  12,  1876,  c.  186  [U.  S.  Comp. 
St  1901,  p.  2658],  making  it  criminal  to  mall 
lewd,  lascivious,  and  obscene  writings,  it 
was  said  that  because  the  context  contains 
the  word  •'letter"  in  another  connection  Is 
no  reason  for  argument  that  the  word  ••writ- 
ing," as  used  in  the  statute,  refers  to  some 
other  form  of  literature  than  a  letter.  The 
word  *ietter"  means  anything  written  or  ex- 
pressed in  letters.  A  ''letter"  is  defined  as 
a  written  or  printed  message.  United  States 
V.  Brltton  (U.  S.)  17  Fed.  731,  732. 

The  word  ••writing,"  Id  Rev.  St  §  3883 
[U.  S.  Comp.  St  1901,  p.  2668],  means  a 
writing  that  is  not  sealed,  but  exposed  to 
public  view,  and  does  not  Include  a  sealed 
letter,  on  the  envelope  of  which  no  indica- 
tion Is  made  of  its  Indecent  contents.  United 
States  V.  Comerford  (U.  8.)  26  Fed.  902,  903. 

The  term  •Vrlting,"  in  the  postal  laws, 
does  not  Include  a  private  letter  on  the  out- 
side of  which  there  ia  nothing  but  the  name 
and  address  of  the  person  to  whom  It  Is 
writtea  The  word  "writing,"  as  used  in  this 
statute,  does  not  include  the  word  ••letter." 
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United  States  y.  Chase,  10  Snp.  Ct  766,  757, 
135  U.  S.  255^  34  L.  Ed.  117. 

WBrmrcw  fob  patmxsht  of  moh- 

Wag.  St  p.  017,  i  0,  prescribing  a  limi- 
tation of  10  years  for  an  action  on  any 
*Vrltlng,  whether  sealed  or  unsealed,  for 
the  payment  of  money  or  property,*'  embraced 
all  kinds  of  written  instruments,  without 
regard  to  their  form  or  phraseology,  which 
implied  a  promise  or  an  agreement  to  pay 
money,  and  did  not  mean  merely  such  as  had 
the  requisites  of  promissory  notes,  or  such  as 
oontained  an  express  promise  or  agreement 
to  pay.  Shelton  y.  Wyman,  1  Mo.  App.  130, 
133  (citing  Reybum  y.  Casey,  29  Mo.  129). 

Doubts  haye  arisen  as  to  what  writings 
ought  to  be  interpreted  to  create  obligations 
for  the  payment  of  mon^  or  property,  within 
the  meaning  of  Rey.  St  1899,  i  4272,  proyid- 
ing  that  no  action  shall  be  barred  on  a  writ- 
ing for  the  payment  of  money  or  property 
under  10  years.  In  Reyburn  y.  Casey,  29 
Mo.  129,  it  was  said  that  the  broad  and 
comprehensiye  language  of  the  statute  eyi- 
dently  embraces  all  kinds  of  written  instru- 
ments, without  regard  to  their  form  and 
phraseology,  which  imply  a  promise  or  agree- 
ment to  pay  money,  and  is  not  restricted  to 
such  as  haye  the  requisites  of  promissory 
notes,  or  to  such  as  contain  an  express  prom- 
ise or  agreement  upon  their  face  to  pay.  It 
is  Bufficient  if  the  words  Import  a  promise 
or  agreement  or  that  this  can  be  inferred 
from  the  terms  employed.  Howe  y.  Mittel- 
berg,  70  S.  W.  396,  397,  96  Mo.  App.  490. 

A  rule  of  court  requiring  an  aflldayit 
of  defense  In  actions  on  bills,  records,  and 
other  "writings  for  the  payment  of  money" 
cannot  be  construed  to  include  a  sherifiF's 
recognizance,  for  it  is  for  the  performance 
of  a  collateral  condition.  Commonwealth  y. 
Hoffman,  74  Pa.  (24  P.  F.  Smith)  105,  109. 

WBimrG  OBUQATOBT. 

The  words  "writing  obligatory'*  are  tech- 
nical, and  Imply  a  written  instrument  under 
seal.  Clark  y.  Phillips  (U.  S.)  5  Fed.  Cas. 
906;   Stull  y.  Wilcox,  2  Ohio  St  569,  573. 

"Writing  obligatory"  is  practically  syn- 
onymous with  "bond,"  and  implies  and  In- 
cludes the  ideas  of  signing  and  sealing.  Den- 
ton y.  Adams,  6  V t  40,  42. 

A  writing  obligatory  Is  a  bond,  or  some 
written  obligation  under  seal.  It  Is  a  term 
that  is  neyer  applied  to  simple  contracts, 
though  they  may  be  in  writing.  Luna  y. 
Mohr,  1  Pac.  860,  864,  3  N.  M.  (Johns.)  56. 

The  word  "deed"  or  "writing  obligatory" 
was  said,  in  Jackson  v.  Perkins  (N.  T.)  2 
Wend.  308,  317,  to  imply  the  sealing  and  de- 
livei-y  of  the  deed,  and  therefore  all  that  is 


necessary  in  a  pleading  is  to  allege  the  exe- 
cution of  the  deed  or  writing  obligatory,  and 
it  is  not  necessary  to  allege  sealing  or  de- 
Uyery.  Bgan  y.  Horrigan,  51  AtL  246,  248, 
96  Me.  46. 

"Writing  obligatory"  has  not  come  into 
common  use  in  a  sense  different  from  its 
technical  one.  The  expression  is  rarely  used, 
eyen  by  the  profession,  except  in  pleading, 
and  then  always  as  signifying  a  writing  un- 
der seal.  Watson  y.  Hoge,  15  Tenn.  (7  Yerg.) 
344,  351. 

In  Denton  y.  Adams,  6  Vt  40,  the  court 
held  that  the  words  "writing  obligatory,"  in 
a  declaration  for  a  Jail  bond,  imported  that 
the  instrument  was  signed  and  sealed,  since 
It  would  not  become  a  writing  obligatory 
without  signing  and  sealing.  These  words 
are  of  the  same  import  as  "deed  in  writing," 
which  clearly  imports  both  signing  and  seal- 
ing. Ide  y.  Passumpsic  &  C.  R.  R.  Ca»  32 
Vt  297,  29a 

WBITUra  THB  BI8X. 

"Writing  the  risk,"  as  used  In  a  policy 
of  flre  insurance  proyiding  that  it  might  be 
terminated  at  the  request  of  the  insured  by 
repaying  the  company  the  customary  short 
rates,  together  with  the  expenses  of  "writing 
the  risk,"  Is  not  synonymous  with,  and  does 
not  in  In  insurance  parlance  mean  the  ^ame 
thing  as,  "writing  the  policy."  State  Ins 
Co  y.  Homer,  23  Pac.  788,  14  CJolo.  39L 

WRITTEN  BAIiliOTS. 

Chief  Justice  Parker,  in  Henshaw  y. 
Foster,  26  Mass.  (9  Pick.)  312,  declared  that 
if  an  enlarged  sense  of  any  particular  form 
of  expression  should  be  necessary  to  accom- 
plish so  great  an  object  as  the  conyenient 
exercise  of  a  fundamental  right  such  sense 
should  be  attributed  to  it,  and  In  that  ylew 
was  lead  to  hold  that  the  words  "written 
yotes"  in  the  Massachusetts  Constitution  in- 
cluded both  written  and  printed  yotes.  Frltts 
y.  Kuhl,  17  Aa  102,  107,  51  N.  J.  Law  (22 
Vroom)  191. 

"Written,"  as  used  in  Const  art  2,  §  2, 
proyiding  that  elections  for  goyernor,  sena- 
tors, and  representatiyes  shall  be  by  written 
ballots,  means  expressed  by  letters,  and  hence 
a  printed  ballot  is  within  the  proyision. 
Opinion  of  Justices,  7  Me.  (7  Greenl.)  492, 
495.  So,  also,  under  the  (Constitution  of  Ver- 
mont   Temple  y.  Mead,  4  Vt  535,  541. 

WBITTEK  CONSENT. 

Where  a  statute  chartering  a  water- 
power  company  gaye  it  a  right  to  diyert  the 
water  of  a  riyer  on  the  "written  consent"  of 
those  owning  lands  or  water  priylleges,  the 
"written  consents"  were  substituted  for,  si^d 
were  equivalent  to,  the  deeds  required  by 
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common  law  to  order  to  create  Incorporeal 
hereditaments.  Rarltan  Water-Power  Co.  r. 
Veghte^  21  N.  J.  Eq^  (6  a  E.  Green)  463, 
409. 

WBITTEN  CONSTirVTIOH. 

A  written  constitution  Is  in  eY&ry  In- 
stance a  limitation  upon  the  powers  of  gov- 
ernment In  the  hands  of  agents,  though  there 
never  was  a  written  republican  constitution 
which  delegated  to  functionaries  all  the  lat- 
ent powers  which  He  dormant  in  every  na- 
tion, and  are  boundless  in  extent  and  inca- 
pable of  definition.  State  v.  Ah  Chuey,  14 
Nev.  79,  101,  33  Am.  Rep.  530  (citing  Cooley, 
Const  Llm.  [3d  Ed.]  marg.  p.  37). 

A  written  constitution  marks  the  only 
degree  of  restraint  which,  to  promote  stable 
government,  the  people  put  upon  themselves. 
They  resolve,  in  such  an  instrument,  in  sub- 
stance: We  will  not  do  certain  things,  and 
we  will  do  certain  things;  and  generally  in 
the  same  instrument  any  change  in  the  course 
of  government  thus  marked  out  is  rendered 
difficult  by  the  formalities  and  lapse  of  time 
which  must  attend  an  amendment  of  it 
Commonwealth  v.  Reeder,  33  Atl.  67,  68,  171 
Pa.  505,  33  L.  R.  A.  141« 

UTRITTEH  OONTBAOT. 

A  written  contract  is  one  which  in  all 
its  terms  is  in  writing.  Bishop,  Cont  i  163. 
Railway  Passenger  ft  Freight  Conductors' 
Mut  Aid  ft  Ben.  A8S*n  ▼.  Loomis,  82  N.  E. 
424,  426,  142  111.  560  (Bishop,  Cont  f  163); 
Ames  V.  Moir,  22  N.  E  535,  130  111.  582; 
Wood  V.  Williams,  40  111.  App.  115,  117. 

A  contract  in  writing  is  none  the  less 
so  because  it  expresses,  and  its  operation  de- . 
pend9  upon,  a  contingency.    When  the  con- | 
tlngency  happens,  the  minds  of  the  parties 
meet  as  to  all  the  terms  which  th4  contract ' 
expresses,   and  to   write   them   over   again  | 
would  be  one  of  those  useless  acts  which  the 
law  does  not  require.    Insurance  Law  Bldg. 
Co.   V.    National   Bank   of  Missouri,  6   Mo. 
App.  333,  336. 

Code  1852,  |  211,  requiring  suits  on  con- 
tracts in  writing  to  be  brought  within  20 
years,  means  a  contract  in  which  **the  parties 
thereto,  as  well  as  its  entire  terms  and  stipu- 
lations, can  be  ^thered  from  the  instru- 
ment itself,  or  some  other  written  instru- 
ment referred  to  therein,  without  the  aid  of 
parol  evidence  to  ascertain  either."  Board  | 
of  Com'rs  of  Marion  County  y.  Shipley,  77 
Ind.  553,  555. 

The  term  "obligation  or  written  con- 
tract"  in  the  provision  of  the  statute  de- 
claring that  an  obligation  or  written  contract 
of  several  persons  shall  be  joint  and  several, 
unless  otherwise  expressed,  held  not  to  em- 
brace or  apply  to  promissory  notes  or  bills  of 


exchange.  Gale  r.  Myers  (Del)  4  Hoost  546^ 
547.  The  term  includes  a  contract  stating 
that  one  person  has  bought  goods  from  an- 
other, describing  the  goods  and  giving  the 
price  and  condition  of  the  sale,  though  signed 
only  by  the  purchaser.  Ames  t.  Moir,  22  N. 
E.  535,  130  III  582. 

Whether  parties  have  committed  their 
entire  contract  to  writing  is  a  question  for 
the  determination  of  the  court  In  this  de- 
termination the  writing  itself  is  the  guide; 
If,  on  its  face,  it  imports  to  be  complete — 
that  is,  if  it  contains  such  language  as  im- 
ports a  complete  legal  obligation  between  the 
parties — ^it  Is  complete,  so  that  parol  evidence 
will  never  be  admitted  to  extend  Its  obliga- 
tions to  cover  matters  upon  which  the  writ- 
ing is  silent  Ehrsam  t.  Brown,  67  Paci 
867,  869,  64  Kan.  466. 

An  appeal  bond  conditioned  to  pay  a 
money  Judgment  is  a  "written  contract  for 
the  payment  of  money,"  within  Homer's 
Ann.  St  1897,  f  293,  d.  5,  barring  actions 
on  written  contracts  for  the  payment  of 
money  in  ten  years.  Taylor  v.  Smith,  53  N. 
E.  1048,  1049,  22  Ind.  App.  41& 

A  written  contract  creates  a  specified  re- 
lation between  the  parties,  and,  when  the 
duties  of  that  relation  are  not  fully  defined 
in  the  contract  the  law  defines  them  accord- 
ing to  the  circumstances.  In  a  carrier  case 
it  defines  the  duty  in  part  by  implying  the 
exception  against  inevitable  accident  Morri- 
son V.  Davis,  20  Pa.  (8  Harris)  171,  177,  57 
Am.  Dec.  695. 

Oral  eontraets  eompared* 

There  is  no  diiference  between  the  char- 
acter of  a  written  and  verbal  contract;  the 
only  difference  being  that  in  the  one  case  the 
evidence  of  the  terms  of  the  contract  is  in 
writing,  while  in  the  other  they  are  not 
Musgrove  r.  City  of  Jackson,  59  Miss.  390, 
39Z 

I  WBITTEH  EVIDENOB. 

As  the  term  is  used  with  reference  to  a 
contract  it  does  not  mean  everything  which 
is  in  writing  relating  to  the  contract  but 
that  only  which  is  of  a  documentary  nature, 
containing  the  terms  of  a  contract  between 
the  parties,  and  designed  to  be  the  repository 
and  evidence  of  the  ilnal  intentions.  Cohen 
V.  Jackoboice,  59  N.  W.  665,  667,  101  Mich. 
409  (citing  1  QreenL  Ev.  c.  15). 

WBITTEH  ZHSTR17MENT. 
See,  also,  ''Instrument" 

An  "Instrument  of  writing^  is  defined  to 
be  something  reduced  to  writing  as  a  means 
of  evidence.  Abb.  Law  Diet  Webster  de- 
fines it  to  be  a  writing  expressive  of  some 
act»  contract,  process,  or  proceeding;  as  a 
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deed,  contract,  writ,  etc.    Webst  Diet    State 
T.  Kelsey,  44  N.  J.  Law  (15  Yroom)  1,  34. 

An  instmment  of  writing,  ''ecritnra,"  is 
every  deed  that  is  made  by  the  hand  of  a 
public  "escribano,"  or  notary  of  a  corpora- 
tion, or  counsel,  "concejo,"  or  sealed  with  the 
seal  of  the  king  or  other  authorized  person. 
United  States  v.  King,  48  U.  S.  (7  How.)  833, 
887, 12  L.  Bd.  934. 

Ck>de  Oiy.  Proc.  i  339,  requiring  actions 
on  a  contract,  obligation,  or  liability  not 
founded  on  an  "instrument  of  writing"  to  be 
commenced  within  two  years,  refers  to  con- 
tracts, obligations,  or  liabilities  arising  in  or 
growing  out  of  written  instruments,  not  re- 
motely or  ultimately,  but  immediately;  that 
is,  to  such  contracts,  obligations,  or  liabili- 
ties as  arise  from  instruments  of  writing 
executed  by  the  parties  sought  to  be  charged 
in  favor  of  those  who  seek  to  enforce  the 
contracts,  obligations,  or  liabilities.  Lattln 
▼.  Gillette,  30  Pac  645,  547,  95  Gal.  817,  29 
Am.  St  Rep.  115. 

An  instrument  partly  written  and  partly 
printed,  or  wholly  printed,  with  a  written 
signature  thereto,  and  any  signature  or  writ- 
ing purporting  to  be  a  signature  of  or  in- 
tended to  bind  an  individual,  partnership, 
corporation,  or  association,  or  an  officer 
thereof,  is  a  "written  instrument,"  or  a  writ- 
ing, within  the  provisions  of  the  Penal  Gode. 
Gen.  St  Minn.  1894,  f  6694. 

The  words  'instrument  in  writing,"  as 
used  in  the  article  defining  and  punishing 
forgery  and  other  offenses  affecting  written 
instruments,  include  every  writing  purport- 
ing to  make  known  or  declare  the  will  or 
intention  of  the  party  whose  acts  it  purports 
to  be,  whether  the  same  be  of  record  or  un- 
der seal  or  private  signature,  or  whatever 
other  form  it  may  have.  It  must  be  upon 
paper  or  parchment  or  some  substance  made 
to  resemble  either  of  them.  The  words  may 
be  written,  printed,  stamped,  or  made  in  any 
other  way  or  by  any  other  device;  and  the 
words  "in  writing."  "write,"  or  "written" 
include  all  these  modes  of  making.  An  in-  i 
strument  partly  printed  or  stamped  and 
partly  written  is  an  instrument  in  writing. 
Pen.  Gode  Tex.  1896,  art  533. 

By  "instrument  in  writing,"  as  used  in 
the  chapter  defining  and  punishing  false  cer- 
tificate, authentication,  or  entry  by  an  offi- 
cer, is  meant  any  deed,  conveyance,  transfer, 
release,  obligation,  or  other  written  instru- 
ment of  any  kind  or  description  whatever, 
which  such  commissioner  is  by  law  author- 
ized to  authenticate  for  record.  Pen.  Gode 
Tex.  1895,  art  247. 

AbstTMier^B  aertUleate  of  titlo. 

In  Gode  Gir.  Proc.  i  339,  limiting  the 
commencement  of  an  action  upon  a  contract 
not  founded  on  such  an  instrument  to  two 
yean^  the  expression  'instrument  of  writing" 


does  not  include  an  abstracter's  certificate  of 
title.  Lattin  v.  Gillette,  30  Pac.  545,  95  Gal. 
317,  29  Am.  St  Bep.  115. 

Aoooimta. 

The  term  "instrument  in  writing**  is  said 
by  Bouvier  to  include  bills,  bonds,  convey- 
ances, leases,  mortgages,  promissory  notes, 
and  wills,  but  scarcely  accounts,  ordinary 
letters,  or  memoranda.  To  the  same  effect 
see  And.  Law  Diet  So  that  under  a  stat- 
ute making  it  forgery  to  falsely  make,  etc., 
any  promissory  note  and  other  enumerated 
instruments,  "or  any  other  instrument  in 
writing,"  an  account  is  not  subject  to  for- 
gery. State  y.  Heaton,  49  Pac  493,  495,  17 
Wash.  310. 

Agreement  for  assignment  of  oontraot. 

Gomp.  Laws,  f  3460,  providing  that  in- 
terest shall  be  allowed  on  all  moneys  after 
they  become  due  on  any  bond,  bill,  promis- 
sory note,  or  "other  instrument  in  writing," 
includes  a  written  agreement  for  the  assign- 
ment of  a  contract  for  the  construction  of 
railroad  tunnels.  Slmms  y,  Hampson,  12 
Pac.  686,  687,  2  Ariz.  233. 

Oertftlleate  of  aotary* 

The  expression  "instrument  in  writing,** 
as  used  in  Pasch.  Dig.  art  2093,  providing 
that  he  is  guilty  of  forgery  who,  without  law- 
ful authority  and  with  intent  to  injure  or 
defraud,  shall  make  a  false  instrument  in 
writing  purporting  to  be  the  act  of  another, 
etc.,  does  not  include  the  certificate  of  a  no- 
tary public  purporting  to  authenticate  the 
acknowledgment  of  a  conveyance  or  trans- 
fer.   Rogers  v.  State,  8  Tex.  App.  401,  403. 

Oheolb 

See  "Gheck.** 

Oomfttx  wanaat. 

Rev.  Gode  1846,  p.  871,  providing  that 
every  person  who  shall  forge,  etc.,  any  "in- 
strument in  writing"  purporting  to  be  the 
act  of  another,  shall  be  punished,  etc.,  should 
be  construed  to  include  a  county  warrant 
State  y.  Fenly,  18  Mo.  446,  449. 

iBdorsement  on  note. 

The  phrase  "written  instrument,**  as 
used  in  Gomp.  Laws  Dak.  f  3638,  subd.  2, 
providing  that  a  written  instrument  is  pre- 
sumptive evidence  of  a  consideration,  em- 
braces the  writing,  "Extended  to  December 
1,  1891,"  placed  by  the  payee  thereof  on  a 
promissory  note  pursuant  to  the  agreement 
with  the  maker  to  extend  the  time  of  pay- 
ment. Gorbett  v.  Glough,  66  N.  W.  1074, 
1076,  8  S.  D.  176. 

Interest  eonpons. 

Goupons  for  installments  of  Interest  on 
a  mortgage  will  not  draw  interest  after  they 
become  due  as  "written  instruments,"  within 
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the  meaning  of  Rev.  St  111.  c  74,  i  2,  provid- 
ing that  creditora  shall  be  allowed  interest 
at  6  per  cent  on  instruments  in  writing  after 
due.  United  States  Mortgage  Ck>.  v.  Spexry 
(U.  S.)  26  Fed.  727,  729. 

Judgrmemt. 

It  has  been  repeatedly  and  uniformly 
held  by  our  courts  that  a  judgment  is  not  a 
written  instrument,  within  Rev.  St  1894,  { 
865,  permitting  an  exhibit  to  be  filed  with  a 
pleading  founded  upon  a  written  instrument, 
and  a  copy  of  a  judgment  so  filed  does  not 
become  a  part  of  the  pleadings  by  reference. 
First  Nat  Bank  of  Indianapolis  v.  Hanna,  39 
N.  B.  1054,  1056,  12  Ind.  App.  240;  Morrison 
V.  Fishel,  64  Ind.  177,  180;  Wilson  v.  Vance, 
55  Ind.  584,  588;  Dumbould  v.  Rowley,  15 
N.  E.  463,  465,  113  Ind.  353;  Lytle  v.  Lytle, 
37  Ind.  281,  283;  Wyant  v.  Wyant,  38  Ind. 
48,  49. 

Act  1823,  which,  after  enumerating  sev- 
eral descriptions  of  claims  that  shall  be  en-  i 
titled  to  a  preference  in  the  distribution  of  | 
an  intestate's  estate  where  the  same  is  in- 
suificient  to  pay  all  the  debts,  provides  that 
the  executors,  etc.,  shall  then  pay  a  balance 
on  the  legal  demands  in  equal  proportions 
according  to  their  amount,  without  regard  to 
the  nature  of  such  claims,  not  giving  prefer- 
ence to  any  debts  on  account  of  the  "instru- 
ments of  writing"  on  which  the  same  may 
be  found,  does  not  include  a  judgment  re- 
covered previous  to  the  passage  of  the  act; 
hence  the  judgment  will  be  entitled  to  pref- 
erence the  same  as  before.  Woodworth  v. 
Payne's  Adm'r,  1  111.  (Breese)  374,  876. 

The  phrase  ''written  instrument  for  the 
payment  of  money  only,"  as  used  in  St  Minn. 
1856,  which  provides  that  when  a  pleading 
is  verified  by  the  attorney  or  other  person, 
except  the  party,  he  shall  set  forth  in  the 
affidavit  his  knowledge  or  the  grounds  of  his 
belief  on  the  subject,  and  the  reason  why  it 
is  not  made  by  the  party,  except  when  the 
action  or  defense  is  founded  upon  a  "writ- 
ten statement  for  the  payment  of  money 
only,"  and  such  instrument  is  in  the  posses- 
sion of  the  agent  or  attorney,  refers  to  and 
includes  bills  of  exchange,  notes,  bonds,  con- 
tracts, or  any  instnunent  the  creature  of 
contracting  parties,  containing  a  stipulation 
for  the  payment  of  money  only,  but  does  not 
include  judgments.  Smith  v.  MuUiken,  2 
Minn.  819,  322  (Gil.  273,  276). 

Meohaaiie's  lien. 

Bums'  Ann.  St  1894,  f  8006,  requiring 
the  recorder  to  record  all  deeds,  bonds,  etc., 
and  other  "instruments  of  writing"  delivered 
to  him  which  by  law  he  is  bound  to  record, 
should  be  construed  to  include  a  mechanic's 
lien.  State  v.  Phillips,  62  N.  B.  12,  14,  157 
Ind.  481. 

The  term  '^written  instrument,"  as  used 
In  Code  Kan.  f  108,  which  provides  that,  "in 


all  actions,  allegations  of  the  execution  of 
written  instruments,  and  indorsements  there- 
on, of  the  existence  of  a  corporation  or  part- 
nership, or  of  any  appointment  or  authority, 
shall  be  taken  as  true,"  etc.,  includes  a  me- 
chanic's lien.  Hayner  v.  Bberhard^  15  Pac 
168,  169,  37  Kan.  308. 

Memoraiidiun  of  tax  receipts* 

Memoranda  of  the  receipt  of  taxes  made 
in  the  margin  of  the  assessment  books,  with 
the  name  of  the  defendant  signed  to  them, 
are  not  "written  instruments,"  within  the 
meaning  of  Laws  1867,  c.  64,  and  are  not 
admissible  to  charge  him  with  such  taxes, 
unless  in  some  way  authenticated  as  his  en- 
tries. Board  of  Mower  County  Com'rs  v. 
Smith,  22  Minn.  97,  115. 

Note,  mortsase,  eto. 

In  Gale  v.  Myers  (Del.)  4  Houst  546,  the 
Supreme  Court  of  Delaware  declined  to  con- 
sider promissory  notes  as  included  in  the 
statutory  expression  "obligation  or  written 
instrument"  Exchange  Bank  v.  Streetor 
(Colo.)  4  Pac.  746,  760. 

"Written  instrument"  as  used  in  2  Gav. 
&  H.  St  p.  104,  f  78,  which  provides  that, 
when  any  pleading  is  founded  on  a  written 
instrument  the  original  or  a  copy  thereof 
must  be  filed  v^ith  the  pleadings,  includes 
deeds,  mortgages,  bonds,  written  contracts* 
promissory  notes,  bills  of  exchange,  etc  Ly- 
tie  V.  Lytle,  37  Ind.  281,  283;  Wyant  v.  Wy- 
ant 88  Ind.  48,  49. 

A  mortgage  not  under  seal  is  within  the 
meaning  of  McClel.  Dig.  p.  733.  S  10,  provid- 
ing that  actions  "upon  any  contract,  obliga- 
tion, or  liability,  founded  upon  an  instrument 
of  writing  not  under  seal,"  must  be  com- 
menced within  five  years  after  the  cause  of 
action  accrued.  Hope  v.  Johnston,  9  South. 
830,  832,  28  Fla.  55. 

Beoeftpt. 

A  receipted  voucher,  showing  the  amount 
agreed  upon  as  due  and  an  acknowledgment 
of  its  payment  is  a  "written  instrument"  by 
which  a  pecuniary  obligation  is  not  only  cre- 
ated and  acknowledged,  but  is  defeated  and 
discharged.  It  is  a  proof  of  the  debt  an 
obligation  conceded,  and  is  personal  property, 
within  Gen.  St  1894,  f  6842,  providing  that 
"personal  property,"  as  used  in  the  Penal 
Code,  shall  embrace  the  written  instruments 
by  which  any  pecuniary  obligation  or  right 
is  created,  acknowledged,  or  transferred. 
State  V.  Scanlon,  94  N.  W.  686,  89  Minn.  244. 


Betnms     of 
deaths. 


r&anlases,     births,     aad 


Within  Act  Feb.  6,  1817,  providing  that 
the  Secretary  of  State  is  entitled  to  receive 
for  the  filing  of  every  bond  or  instrument  of 
writing  of  a  public  nature  a  certain  sum,  the 
retm-ns   of   marriages,    births^    and  deatha 
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which  are  required  by  law  to  be  filed  by  the 
Secretary  of  State,  are  not  Inatrumenti  of 
writiiig.  State  y.  Keleey,  44  N.  J.  Law  (15 
Vroom^  1,  84. 

8teaoKrap]ier*a  report  of  tostlmoiiy. 

The  stenographer's  report  of  oral  testl- 
mony,  though  filed  In  conrt,  is  not  a  written 
instrument,  within  the  meaning  of  the  Oode, 
allowing  written  instruments  to  be  brought 
into  the  record  by  reference  in  a  skeleton  bill 
of  exceptions.  Patterson  r.  Ghurchman,  122 
Ind.  879»  22  N.  B.  602,  28  N.  B.  1082;  Doyal 
T.  Landes,  20  N.  B.  719,  119  Ind.  479.  The 
words  have  reference  rather  to  bills,  bonds, 
conveyances,  leases,  etc.  They  have  a  re- 
strictive connotation,  from  being  associated 
with  the  words  ''documentary  evidence,"  and 
mean  papers  of  that  class.  Patterson  v. 
Churchman,  28  N.  B.  1082, 1088, 122  Ind.  879. 

Tax  duplieate. 

A  tax  duplicate  is  not  a  written  instru- 
ment.   Hazzard  v.  Heacock,  89  Ind.  172-174. 

WRITTEN  LAWS. 

''The  written  laws  of  a  kingdom  are  stat- 
utes, acts,  or  edicts."  People  v.  Tiphalne 
(N.  Y.)  8  Parker,  Gr.  B.  241,  244  (quoting  1  Bl. 
Oomm.  86). 

Los  Angeles  City  Charter,  p.  608,  i  1889, 
declared  by  Const,  art  11,  f  8>  to  be  the  or- 
ganic law  of  the  city,  is  a  ••written  law." 
Frick  V.  City  of  Los  Angeles,  47  Pac.  250, 
251,  115  Cal.  512. 

A  •'written  law''  is  that  which  la  pro- 
mulgated in  writing  and  of  which  a  record 
is  in  existence.  Code  dv,  Proc.  Cal.  1906,  i 
1896;  Ann.  Codes  &  Sts.  Or.  1901,  i  733. 

WBITTEK  OPIKIOH. 

Prac.  Act,  §  840,  relating  to  any  "writ- 
ten opinion"  placed  on  file  In  rendering  Judg- 
ment, does  not  refer  to  findings  of  fact,  but 
probably  refers  to  the  reason  or  argument 
for  any  decision.  Judgment,  or  order,  and  Is 
not  synonymous  with  ••written  decision." 
Corbett  v.  Job,  5  Nev.  201,  206. 

WSITTEH  STATEMENT* 

••A  written  statement  is  a  series  of  facts 
or  particulars  expressed  on  paper."  State  v. 
Laughton,  8  Pac.  344,  350,  19  Nev.  202. 

"Written  statement,"  within  the  mean- 
ing of  the  statute  defining  an  indictment  to 
be  the  written  statement  of  a  grand  Jury, 
etc.,  includes  a  printed  form  with  its  blanks 
properly  filled  in  writing.  Winn  v.  State,  6 
Tex.  App.  621,  628. 

The  "written  statement"  mentioned  in 
Township  Organization  Act,  art  7,  f  7,  re- 
quiring the  Judges  of  an  election  to  make  a 
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written  statement  or  certificate  of  tho  mm-. 
ber  of  votes  cast,  is  equivalent  in  meaning  t» 
the  word  ••certificate,"  as  used  in  the  act 
The  term  does  not  include  a  written  state- 
ment not  signed  by  the  Judges  of  election. 
People  V.  Nordheim,  99  UL  558,  56a 

WBITTEN  VOTES. 

See  "Written  Ballota.* 

WRONG. 

See  "Oontributlng  Wrong^;  "Malicious 
Wrong";  "Private  Wrong";  ••Public 
Wrong." 

Personal  wrong,  see  "Personal  Injury." 

In  Cooley,  Torts,  98,  the  learned  author 
says:  ••A  wrong  is  an  invasion  of  right,  to 
the  damage  of  the  party  who  suffers  it  It 
consists  in  the  injury  done,  and  not  com- 
monly in  the  purpose  or  mental  or  physical 
capacity  of  the  person  or  agent  doing  it  It 
may  or  may  not  have  been  done  with  bad  mo- 
tive. The  question  of  motive  is  usually  a 
question  of  aggravation  only.  Therefore  the 
law,  in  giving  redress,  has  in  view  the  case 
of  a  party  injured  and  the  extent  of  his  in- 
Jury,  and  makes  what  he  suffers  the  meas- 
ure of  compensation.  In  its  most  usual 
sense,  according  to  Mr.  Blackstone  (8  Bl. 
Oomm.  158),  wrong  signifies  an  injury  com- 
mitted to  the  person  or  property  of  another, 
or  to  his  relative  rights,  unconnected  with 
contract;  and  these  are  committed  with  or 
without  force.  McDonald  v.  Brown,  61  Ati. 
213,  214,  23  B.  I.  646,  58  L.  R.  A.  768,  91  Am. 
St  Rep.  659. 

The  fathers  of  the  common  law,  in  say- 
ing that  for  every  wrong  there  should  be  a 
remedy,  by  wrong  meant  a  violation  of  the 
municipal  law,  the  law  of  civil  conduct  not 
a  transgression  of  the  divine  law,  as  such, 
nor  a  breach  of  etiquette.  Western  Union 
Tel.  Co.  V.  Ferguson,  60  N.  B.  674,  676,  157 
Ind.  64,  54  L.  R.  A.  846. 

A  wrong  is  a  violation  of  one's  right  and 
for  the  redress  of  every  wrong  there  is  a 
remedy.  Want  of  right  and  want  of  rem- 
edy are  Justly  said  to  be  reciprocal.  When, 
therefore,  there  has  been  a  violation  of  right 
the  person  injured  is  entitled  to  an  action. 
Parker  v.  Griswold,  17  Conn.  288y  303,  42 
Am.  Dec.  739. 

A  wrong  is  a  breach  of  a  legal  duty, 
and  where  there  is  no  wrong  there  is  no 
cause  of  action.  Riddell  v.  Peck-Williamson 
Heating  &  Ventilating  Co..  69  Pac.  241,  243, 
27  Mont  44. 

••Wrong"  means  any  deprivation  of  right 
breach  of  contract  or  injury  done  by  one  per- 
son to  another.  O'Connor  v.  Dlls,  26  S.  EL 
.354,  355,  43  W.  Va.  54. 

••Wrong"  and  ••injury"  are  generally  used 
as  synonymous  terms  in  the  law.    People  v» 


^BONG 


7648      WBONQFUL— WBONGFUIiLT 


QmmstEom,  58  N.  W.  166»  106,  98  Bilch.  264, 
17  L.  B.  A.  728. 

"Wrongs"  ar«  divided  Into  two  Borts: 
Private  wrongis  and  public  wrongs.  The  for- 
mer are  an  infringement  or  privation  of  the 
private  or  dvil  rights  belonging  to  the  indi- 
viduals, considered  as  individuals,  and  are 
therefore  frequently  termed  "civil  injuries." 
The  latter  are  a  breach  and  violation  of  pub- 
lic rights  and  duties,  whicn  affect  the  whole 
community  considered  as  a  community,  and 
are  distinguished  by  the  harsher  appellation 
of  "crimes  and  misdemeanors."  Cullinan  v. 
Burkhard,  84  N.  Y.  Supp.  825,  827,  41  Misc. 
Rep.  321;  McDonald  v.  Brown,  51  Atl.  213, 
214,  23  B.  I.  546,  58  L.  B.  A.  768,  91  Am.  St 
Rep.  659. 

Clearly,  the  word  "wrong,"  In  its  broad 
sense,  includes  every  injury  to  another,  in- 
dependent of  the  motives  causing  the  injury; 
yet,  taken  as  used  in  an  instruction  that,  if 
the  Jury  find  from  the  evidence  that  the  de- 
fendant has  done  wrong  and  caused  an  in- 
Jury  thereby,  a  prima  facie  case  of  compen- 
sation is  made  out,  unless  they  further  find 
that  the  negligence  of  the  plaintiff  contrib- 
uted directly  to  the  injury  complained  of,  it 
meant  and  could  mean  nothing  but  the  kind 
of  wrong  the  court  was  defining  to  the  Jury. 
In  defining  "negligence"  as  the  failure  to  ex- 
ercise great  or  extraordinary  care,  or  as  a 
want  of  that  care  which  an  ordinarily  pru- 
dent man  would  ordinarily  exercise,  or  as 
the  want  of  slight  diligence,  and  the  failure 
to  take  this  kind  of  care,  where  others  are 
liable  to  injury,  was  the  wrong,  the  court 
was  charging  the  Jury  that  as  to  an  injury 
caused  thereby  there  was  a  prima  facie  case 
of  compensation  made  out.  Union  Pac.  By. 
Co.  V.  Henry,  14  Pac.  1,  8,  86  Kan.  565. 

WBONGDOEB. 

The  term  "wrongdoer"  embraces  every 
one  who  violates  an  express  statute.  In  re 
Long,  15  N.  Y.  Supp.  657,  659,  60  Hun,  585. 

WBOHOFUIi— WBONOFXTIiIiT. 

Where  one  heedlessly,  recklessly,  and 
carelessly  injures  trees  of  another,  the  act 
is  wrongful,  within  the  meaning  of  the  stat- 
ute allowing  prosecution  for  wrongful  injury 
to  property.  Daily  v.  State,  37  N.  B.  710, 
713,  51  Ohio  St.  348,  24  L.  B.  A.  724,  46  Am. 
St  Bep.  578. 

An  allegation  that  an  arrest  was  "wrong- 
ful" states  but  a  conclusion  of  law.  Con- 
nelly V.  American  Bonding  &  Trust  Co.,  69 
S.  W.  969,  961,  113  Ky.  903. 

Three  things  are  necessary  to  constitute 
a  "wrongful  attachment,"  via.:  want  of  prop- 
er cause,  malice  in  the  defendant,  and  dam- 
age to  the  plaintiff.  Parmer  v.  Keith,  20  N. 
W.  103,  16  Neb.  91. 


JHshoaestyr. 

The  word  **wrongfally,'*  as  used  In  an 
entry  upon  the  records  of  a  society  which 
was  printed  and  sent  to  its  subordinate  lodg- 
es, ordering  that  a  claim  for  the  balance  of 
salary  be  rejected,  and  that,  if  the  claimant 
should  institute  suit  therefor,  a  cross-actioA 
be  brought  against  him  to  recover  the  amount 
"wrongfully"  obtained  by  him  upon  a  claim 
of  salary  for  a  time  subsequent  to  the  termi- 
nation of  his  ofllce,  does  not  impute  dishon- 
esty, so  as  to  make  the  matter  libelous.  The 
words  "wrongfully  obtained"  import  no  more 
than  the  words  "illegally  obtained"  or  "ob- 
tained without  right"  The  substance  of  the 
statement  is  that  after  the  termination  of 
his  ofllce  the  person  in  question  obtained 
money  on  a  claim  of  salary  that  should  not 
have  been  paid  to  him.  Keyer  v.  Blves  (Ey.) 
56  S.  W.  4. 

Knowledge  aad  intentioa. 

The  phrase  "wrongfully  and  Illegally 
conveyed  away  a  slave"  is  not  of  the  same 
import  as  the  phrase  "guilty  of  conveying 
away  such  slavey"  as  it  lacks  the  essential 
ingredients  of  knowledge  and  intention. 
Boice  V.  Gibbons,  8  N.  J.  Law  (8  Halst)  824, 
830. 

Neslisenoe* 

"Wrongful"  is  a  more  comi»*ehensive 
,  term  than  the  word  "negligence."  As  used 
in  Const  §  241,  giving  a  right  to  recover  dam- 
ages whenever  the  death  of  a  person  shall  re- 
sult from  an  injury  inflicted  by  negligence  or 
"wrongful  act"  the  words  denote  or  embrace 
all  acts,  other  than  those  constituting  mere 
negligence,  which  are  wrong  and  inflict  an 
injury  resulting  in  death.  Clarke's  Adm'r  v. 
Louisville  &  N.  B.  Co.,  89  8.  W.  840,  841,  101 
Ky.  34. 

VnaiitliorlBed* 

Where  the  board  of  equalization  increas- 
es an  assessment  without  authority,  such  un- 
authorized interference  was  wrongful,  with- 
in the  meaning  of  Bev.  St  1881,  f  3813,  pro- 
viding that  where  a  person  shall  make  it  ap- 
pear to  the  board  of  commissioners  that  any 
taxes  were  assessed  wrongfully,  the  board 
shall  order  the  same  refunded.  Cleveland, 
C,  C.  ft  St  L.  By,  Co.  v.  Marion  County 
Com'rs,  49  N.  E.  51,  53,  19  Ind.  App.  58. 

Laws  1873,  c.  263,  i  1,  flxing  the  rule  of 
damages  in  actions  brought  to  recover  the 
value  of  logs  "wrongfully"  cut  from  the  lands 
of  another  at  the  highest  market  value  of 
such  logs  or  timber  between  the  time  of  such 
cutting  and  the  trial  of  the  action,  means 
any  unlawful  or  unauthorized  cutting  of  logs 
or  timber  on  the  lands  of  another,  or  by  any 
act  of  this  description  wnich  is  a  civil  wrong 
or  without  right  Such  cutting  may  be 
wrongful,  and  yet  done  by  mistake.  Web- 
ber T.  Quaw»  49  N.  W.  830,  »31.  46  Wia.  11& 
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Unlawfully. 

The  words  •^nrongfully^  and  •'unlawfal- 
ly^  are  not  synonyms  or  equivalents  of  each 
other,  nor  convertible  terms;  so  that,  under 
a  statute  authorizing  an  action  for  personal 
property  which  has  been  wrongfully  taken 
or  unlawfully  detained,  it  is  held  that  an  al- 
legation that  the  property  was  wrongfully 
detained  was  not  sufficient  Louisville,  B.  & 
St  L.  Ry.  Ck>.  T.  Payne,  2  N.  B.  582,  68i,  103 
Ind.  ISSw 

The  phrase  'Vrongfully  detained,"  as 
used  in  Gen.  St  1875,  S  1,  providing  that  an 
action  of  replevin  may  be  maintained  to  re- 
cover goods  '^wrongfully  detained  In  any 
manner,"  is  of  a  more  extensive  meaning 
than  the  phrase  "unlawfully  detained," 
which  phrase  would  only  imply  a  detention 
contrary  to  law,  while  the  phrase  '*wrongful- 
ly  detained  in  any  manner"  would  include 
any  detention  which  does  wrong  to  another, 
whether  or  not  it  were  under  color  of  au- 
thority, as  the  detention  of  goods  under  levy 
of  execution.  Hilton  v.  Osgood,  49  Conn.  110, 
112. 

Waatim  •«  audieiona. 

Const  I  241,  provides  that  when  death 
results  from  wrongful  act,  the  damages  shall 
be  prosecuted  by  the  personal  representative 
of  the  deceased.  Held,  that  the  words 
'^wrongful  act"  applied  only  to  acts  from 
which  negligence  could  arise,  and  hence  did 
not  apply  to  Gen.  St  c.  1,  S  6,  giving  a  right 
of  action  for  damages  to  the  widow  of  the 
person  killed  by  the  wanton  or  malicious  use 
of  firearms.  McClure  v.  Alexander  (Ky.) 
24  S.  W.  619. 

The  word  ''wrongful,"  as  used  in  Code 
Tenn.  Sf  3471,  4289,  providing  that  plaintifT 
in  attachment  shall  give  a  bond  conditioned 
that  he  will  prosecute  the  attachment  with 
effect,  or,  in  case  of  failure  to  so  prosecute 
it  he  will  pay  such  damages  as  the  defend- 
ant sustains  by  the  wrongful  suing  out  of  the 
attachment  means  a  mere  failure  to  prose- 
cute with  effect  and  the  court  is  not  author- 
ized, in  any  suit  for  statutory  damages,  to 
import  from  the  common  law  any  element  of 
malice  or  want  of  probable  cause,  for  the  suit 
does  not  require  it  and  its  object  is  to  cre- 
ate a  right  or  remedy  to  prescribe  its  limita- 
tions and  conditions;  but  if  there  be  malice 
and  want  of  probable  cause,  the  defendant 
may  also  recover  punitive  damages.  Jerman 
V.  Stewart  (U.  S.)  12  Fed.  266,  270. 

The  word  "wrongful,"  as  used  in  a  bond 
conditioned  on  the  payment  of  all  costs  and 
damages  that  plaintiff  might  sustain  by 
wrongful  suing  out  of  a  writ  of  ne  exeat  iB 
■ot  synonymous  with  the  word  "malicious," 
and  the  writ  may  have  been  wrongfully  sued 
out  though  it  was  done  without  malice. 
Splvey  T.  McGehes^  21  Ala.  417»  422. 


Under  a  statute  providing  that  when 
the  death  of  one  is  caused  by  the  wrongful 
act  or  omission  of  another,  the  personal  rep- 
resentatives of  the  former  may  sue^  etc.,  it 
is  held  that  the  word  "wrongful"  is  not  used 
in  the  sense  of  "willful"  or  "malicious." 
McLean  v.  Burbank,  12  Minn.  530,  533  (GU. 
438,  443). 

The  words  "wrongful  act"  as  use^  in 
Const  S  241,  and  Ky.  St  S  6,  giving  a  right 
of  action  for  the  death  of  a  person  resulting 
from  injury  inflicted  by  wrongful  act  are 
comprehensive  enough  to  include  negligent 
acts,  but  they  were  intended  primarily  to 
cover  cases  where  the  act  was  wantonly  or 
intentionally  committed,  or  where  one  may 
have  counseled  or  procured  another  to  do  it 
when  in  contemplation  of  law  the  act  of 
counseling  or  advising  makes  the  wrongful 
act  his  own;  and  hence  a  recovery  for  the 
death  of  a  servant  resulting  from  the  mas- 
ter's breach  of  contract  to  furnish  a  guard 
to  protect  him  from  assault  by  others,  can- 
not be  sustained.  Lewis  v.  Taylor  Coal  Co., 
23  Ky.  Law  Rep.  2218,  2219,  66  S.  W.  1044, 
112  Ky.  845,  57  L.  B.  A.  447. 

Witltout  svfieieiit  ffi^iinds. 

Within  Code  Civ.  Proc.  S  200,  providing 
that  plaintiff  in  attachment  shall  give  an  un- 
dertaking conditioned  to  pay  all  damages  by 
reason  of  the  attachment  if  the  order  be 
wrongfully  obtained,  an  attachment  will  not 
be  held  wrongful  because  dissolved  on  ac- 
count of  defects  in  the  forms  of  proceeding, 
or  mere  omissions,  irregularities,  or  infor- 
malities which  the  officer  may  have  commit- 
ted in  the  issuance  of  the  process,  but  that 
the  attachment  was  resorted  to  without  suf- 
ficient ground.  Storz  t.  Finklesteln,  69  N.  W. 
856,  50  Neb.  177. 


WROUGHT. 

A  railroad's  dassiflcation  and  tariff,  fix- 
ing a  certain  rate  for  marble  "wrought"  does 
not  necessarily  mean  worked  or  worked  up- 
on. Marble  sawed  into  slabs  is  never  used 
in  that  condition  for  any  purpose,  but  is 
sawed  into  slabs  preparatory  to  being  work- 
ed or  fitted  for  some  particular  use  or  pur- 
pose, and  is  not  "wrought"  within  the  mean- 
ing of  the  tariff  rata  Bancroft  t.  Peters,  4 
Mich.  619,  625. 

WBOUOHT  BT  HAKB. 

Astrakhan  trimmings,  with  no  evidence 
of  hand  work  save  the  turning  down  of  the 
hem  and  the  basting  thereof,  are  not  "dress 
trimmings  wrought  by  hand,"  within  Tariff 
Act  Oct  1,  1890,  c.  1244,  par.  898,  26  Stat 
597,  imposing  a  duty  on  such  articlea.  In  re 
Downing  (U.  S.)  56  Fed.  815,  817. 
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A  complaint  diarged  that  the  defendant 
answered  an  Inquiry  to  the  plaintiff  In  fig- 
ares,  words,  signs,  and  abbreylations  as  fol- 
lows: *^Oentlemen:  Ck>old  you  furnish  the 
following:  40  Brack.  8x6,  8  Mem. ;  86  Brack. 
12x8,  8  Mem.?  At  what  price,  and  how 
soon?"  The  complaint  averred  that  by  the 
usages  and  customs  of  the  business  of  man- 
ufacturing, buying,  and  selling  dressed  lumb^ 
and  brackets,  the  abbreviation  "brack."  is 


intended  to  and  does  mean  ""bracket^ ;  that 
the  character  **x*'  is  a  substitute  for  and 
means  "by";  and  that  the  abbreyiation 
"mem."  stands  for  the  word  "member." 
Held,  that  the  terms  In  the  complaint  were 
per  se  intelligible  In  themselves,  and  hence 
plaintiff  properly  alleged  their  meaning  in 
the  trades  and  busineBS  In  which  they  were 
used,  and  that  he  was  entitled  to  prove  audi 
meaning  by  parol  at  the  trial.  Jaqua  ▼. 
Wltham  &  A.  Cio.,  100  Ind.  647,  648,  7  N.  B. 
814,  816. 
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YACHT. 

As  barge,  see  ''Barge.'* 

YARD. 

See  ••Gravity  Yard";  'lii  Yard'*;  ••Bail- 
road  Yard";    ''Square  Yard." 

The  word  **yard,**  by  common  and  cnr- 
rent  acceptation,  is  an  Inclosure  within 
which  any  work  or  business  Is  carried  on. 
In  an  insurance  policy  on  lumber  In  yard.  It 
does  not  Include  lumber  in  a  clearing  In  a 
forest  Cook  v.  Loew,  09  N.  Y.  Supp.  614,  84 
Misc.  Bep.  27a 

Webster's  definition  of  the  word  **yard" 
Is  an  Inclosure,  usually  a  small  inclosure  in 
front  of  or  around  a  house  or  bam.  The 
word  "yard,*'  as  generally  used  In  speaking 
of  a  dwelling,  does  not  necessarily  mean  or 
suggest  the  Idea  to  the  American  mind  of  an 
Inclosure,  but  rather  the  plat  immediately 
surrounding  and  upon  which  is  situated  the 
dwelling  and  other  buildings  used  in  connec- 
tion therewith  for  domestic  purposes.  State 
T.  Bugg,  72  Pac.  286,  66  Kan.  66a 

"Yard,"  as  used  in  Act  1876,  known  as 
the  jury  law,  prohibiting  the  summoning  of 
Jurors  within  the  courthouse  or  yard,  does 
not  include  an  uninclosed  public  square  used 
as  an  open  market  and  public  resort,  though 
situated  only  20  feet  from  the  courthouse. 
Matthews  y.  State,  6  Tex.  App.  28,  89. 

TABD  FIXTURES. 

The  term  '*yard  flztures,"  In  a  fire  pol- 
icy excepting  store  and  yard  fixtures,  etc., 
does  not  Include  an  awning  attached  to  the 
front  of  the  Insured  building.  Ck)mmercial 
Fire  Ins.  Oa  T.  Allen,  1  South.  202,  207,  80 
Ala.  571. 


YEAR. 

See  "Calendar  Year^;  "Current  Year"; 
"Each  Year";  "Fiscal  Year";  "Full 
Year" ;  "Half  Year" ;  "Previous  Year." 

See  "By  the  Year." 

Agreement  to  be  performed  within  a 
year,  see  "Perform." 

The  term  "year"  means  a  period  of  865 
days.    PoL  Code  CaL  1903,  f  8257. 

Fractions  of  a  year  are  to  be  computed 
by  the  number  of  months,  thus:  Half  a  year 
is  six  months.  Fractions  of  a  day  are  to  be 
disregarded  In  computations  which  include 
more  than  one  day  and  Involve  no  questions 
of  priority.  Rev.  Codes  N.  D.  1899,  i  5132; 
Civ.  Code  S.  D.  1903,  f  2466. 


Time  shall  continue  to  be  computed  in 
this  state  according  to  the  Gregorian  or  new 
style.  The  first  day  of  each  year  after  the 
year  1752  is  the  1st  day  of  January,  accord- 
ing to  such  style.  For  the  purpose  of  com- 
puting and  reckoning  the  days  of  the  year 
in  the  same  regular  course  in  the  future,  ev- 
ery year,  the  number  of  which  in  the  Chris- 
tian era  is  a  multiple  of  four,  is  a  blsextile 
or  leap  year,  consisting  of  three  hundred  and 
sixty-six  days,  unless  such  number  of  the 
year  is  a  multiple  of  one  hundred  and  the 
first  two  figures  thereof  treated  as  a  separ- 
ate number  is  not  a  multiple  of  four,  and 
every  year  which  is  not  a  leap  year  is  a  com- 
mon year,  consisting  of  three  hundred  and 
sixty-five  days.  The  term  "year,"  in  a  stat- 
ute, contract,  or  other  public  or  private  in- 
strument, means  three  hundred  and  sixty- 
five  days ;  but  the  added  day  of  a  leap  year 
and  the  day  immediately  preceding  shall  for 
the  purpose  of  such  computation  be  counted 
as  one  day.  In  a  statute,  contract,  or  pub- 
lic or  private  Instrument  the  term  "year" 
means  twelve  months,  the  term  "half  year" 
six  months,  and  the  term  "a  quarter  of  a 
year"  three  months.  Laws  N.  Y.  1892,  c.  677, 
§26. 

Under  a  statute  for  the  relief  of  persons 
robbed  of  their  goods,  and  pfovidlng  that  no 
person  should  take  any  benefit  thereby  un- 
less he  should  commence  his  suit  or  action 
within  one  year  next  after  such  robbery,  the 
day  when  the  robbery  was  committed  was 
to  be  included  in  computing  the  year.  Rex 
V.  Addersly,  4  Doug.  463,  465. 

A  will  in  which  testator  gave  to  his  son 
all  his  real  estate,  on  condition  that  he  pay 
"in  one  year  next  after  my  decease"  certain 
legacies,  should  not  be  construed  to  include 
the  day  of  the  testator's  death  In  the  com- 
putation of  the  time  within  which  the  son 
was  required  to  make  the  payment  of  money 
mentioned  in  the  devise.  Sands  v.  Lyon,  18 
Conn.  18,  25. 

Such  words  as  "eighteen  hundred  and 
seventy-one,"  as  used  in  an  indictment,  in 
stating  the  time  of  the  alleged  offense,  im- 
mediately following  the  month  and  day  of 
the  month,  sufficiently  denote  the  year, 
though  the  word  "year"  is  not  used.  State 
V.  Munch,  22  Minn.  67,  71. 

The  words  "eighteen  hundred  and  fifty- 
eight,"  immediately  following  the  month  and 
day  of  the  month,  in  an  indictment  or  com- 
plaint, in  stating  the  time  of  the  alleged  of- 
fense, sufilciently  denote  the  "year,"  though 
the  words  "the  year  of  our  Lord"  are  omit- 
ted. Commonwealth  v.  Doran,  80  Mass.  (14 
Gray)  87,  88. 

Laws  N.  Y.  1802,  c.  677,  as  amended  by 
Laws  1894,  c.  447.  f  25,  declare  that  the  term 
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*'7ear^  In  a  statute,  contract  or  any  public 
or  private  Instmment  means  865  days,  and 
also  means  12  months.  Aultman  A  Taylor 
Co.  y.  Syme,  57  N.  B.  168,  169,  163  N.  Y.  54, 
79  Am.  St  Rep.  565. 

There  Is  no  real  difference  between  "one 
whole  year"  and  "one  whole  year  at  the 
least"  An  occupation  of  premises  besrlnnlng 
on  September  30th  In  one  year  and  ending 
on  September  29th  In  the  next  year,  thus 
making  365  days,  will  be  deemed  "one  whole 
year,"  within  the  meaning  of  a  statute  relat- 
ing to  landlords  and  tenants.  Reg.  t.  St 
Mary,  Warwick,  18  Bug.  Law  &  Eq.  809,  814. 

The  service  to  gain  settlement  must  be 
for  a  whole  year,  though  It  happens  to  be 
leap  year,  and  consists  of  366  days.  A  hiring 
.from  the  13th  day  of  May,  1819,  to  the  18th 
of  May,  1820,  and  service  under  It  till  May 
12,  1820,  namely,  865  days,  was  not  sufficient 
to  give  a  settlement  Rex  v.  Inhabitants  of 
Roxby,  10  Bam.  &  O.  51. 

As  calendar  yeavt 

A  year  at  common  law.  In  the  absence 
of  anything  showing  a  different  meaning, 
was  construed  to  mean  a  calendar  year. 
Fretwell  v.  McLemore,  52  Ala.  124,  145. 

The  term  "year,"  as  used  In  a  contract 
does  not  necessarily  mean  a  calendar  year, 
but  Its  meaning  Is  gathered  from  the  sub- 
ject-matter of  the  contract  and  the  connec- 
tion In  which  the  term  Is  used.  Williams  v. 
Bagnelle,  72  Pac  408,  410,  138  Gal.  699  (cit- 
ing Brown  v.  Anderson,  77  GaL  236,  19  Pac. 
487). 

While  "year"  ordinarily  means  a  calen- 
dar year,  that  signification  Is  not  always  to 
be  given  the  word ;  but  the  meaning  of  the 
word  "year"  In  a  statute  Is  to  be  determined 
by  the  subject-matter  and  the  context  so  as 
to  concur  with  the  Intention  of  the  party  us- 
ing It    Thornton  v.  Boyd,  25  Miss.  598,  605. 

The  word  "year"  In  Comp.  Laws  1897, 
c.  25,  art  16,  f  1,  making  It  unlawful  for  any 
board  of  county  commissioners  or  county 
clerk  to  Issue  county  warrants  or  orders  In 
any  one  year  to  a  greater  amount  than  the 
amount  of  the  county  tax  levied  In  the  same 
year  to  defray  county  expenses,  means  a 
calendar  year,  and  not  a  fiscal  year.  Garfield 
Tp.,  Finney  Gounty,  v.  Dodsworth  Book  Co., 
58  Pac.  565,  567,  9  Kaa  App.  752. 

"Year,"  as  used  In  Gomp.  Laws  1879,  c. 
25,  art  16,  |  1,  and  chapter  25,  S  220,  will  be 
construed  to  mean  the  calendar  year;  fol- 
lowing Garfield  Tp.  v.  Dodsworth  Co.,  58  Pac. 
566,  567,  9  Kan.  App.  752;  Garfield  Tp.  r. 
Hubbell,  59  Pac.  600,  9  Kan.  App.  785. 

'Tear,"  when  used  In  the  statute,  is  con- 
strued to  mean  a  calendar  year,  unless  a 
different  Intent  can'  be  gathered  from  the 
context  or  •therwise.   United  States  r.  Dick- 


son, 40  U.  8.  (15  Pet)  162,  10  L.  Bd.  689; 
Bngleman  v.  State,  2  Ind.  91,  52  Am.  Dec. 
494.  And  hence,  as  used  In  Act  25th  Gen. 
Assem.  Iowa,  c.  62,  providing  for  an  annual 
tax  for  sale  of  Intoxicating  liquors,  and  sec- 
tion 7,  providing  for  a  rebate  In  the  tax  In 
case  the  sales  of  intoxicating  liquors  had  not 
been  continued  for  more  than  six  months  in 
the  year  for  which  taxes  were  assessed,  then 
the  total  tax  for  the  year,  exclusive  of  costs, 
may  be  reduced  pro  rata,  the  word  "year" 
means  calendar  year,  or  from  January  to 
January.  David  v.  Hardin  Gounty,  73  N.  W. 
576,  578,  104  Iowa,  204. 

Gode,  S  8988,  limiting  the  service  of  a 
Juror  to  "four  weeks  in  a  year"  means  a  cal- 
endar year,  and  although  a  juror  may  have 
served  four  weeks  during  a  term  of  court 
which  began  in  December,  yet  he  would  not 
be  disqualified  from  another  week  of  serv- 
ice in  the  succeeding  year,  although  at  the 
same  term,  which  continued  into  the  year. 
Atlanta  ft  G.  Air  Line  By.  t.  Bay,  70  Ga. 
674,  676. 

"Section  8  of  our  Gode  provides  that 
the  word  'year,'  when  used  therein,  means 
a  calendar  year;  and  we  hold  that  an  agree- 
ment for  a  performance  of  a  year's  service 
means  a  year,  to  commence  on  the  next  day. 
This  construction  Is  in  accordance  with  the 
ordinary  rule  for  the  computation  of  time, 
which  excludes  fractions  of  a  day;  and  it  is 
in  harmony,  too,  with  section  14  of  the  Revis- 
ed Gode,  which  provides  that  iu  computing 
the  time  within  which  any  act  is  required  to 
be  done,  there  must  be  an  exclusion  of  the 
first  day  and  an  inclusion  of  the  last"  Dick- 
son V.  Frisbee,  52  Ala.  165,  166^  28  Am.  Bep. 
565. 

The  term  '^ear,'*  when  used  In  any  stat- 
ute, means  a  calendar  year,  unless  a  contrary 
Intention  be  expressed.  Gode  Miss.  1892,  i 
1521;  Bev.  St  Tex.  1895,  art  3270;  GIt.  Gode 
Mont  1895,  S  4662,  subd.  4;  Gode  Giv.  Proc. 
Mont  1895,  S  8463,  subd.  4;  Pol.  Gode  Mont 
1895,  I  16,  subd.  4;  V.  S.  1894,  12;  Gode  Vs. 
1887,  S  5;  Civ.  Gode  Ala.  1896,  f  8;  Hurds 
Bev.  St  ni.  1901,  p.  1719,  c  181,  |  1,  subd. 
10;  Gen.  St  Gonn.  1902,  {  1;  Horner's  Bev. 
St  Ind.  1901,  S  240,  subd.  4;  Bev.  St  Wyo. 
1899,  S  2724;  Mills'  Ann.  St  Golo.  1891,  I 
4185;  Bev.  St  Wis.  1898,  f  4971;  Bev.  St 
Me.  1883,  p.  59,  c.  1,  S  6,  subd.  10;  Pen.  Gode 
Ga.  1895,  S  2;  Bev.  Godes  N.  D.  1899,  I  5132; 
Giv.  Gode  S.  D.  1903,  S  2466;  Bev.  Laws 
Mass.  1902,  p.  88,  c  8,  S  5,  subd.  11;  Bev. 
Code  Del.  1893,  c.  5,  f  1,  subd.  8;  Gen.  St 
Minn.  1894,  f  255,  subd.  9;  Bev.  St  Okl.  1906, 
S  2805;  Gode  W.  Ya.  1899,  p.  132,  c.  13,  S  14; 
Pub.  St  B.  L  1882,  p.  77,  c  24.  §  11;  Gode 
Iowa  1897,  S  48,  subd.  11;  Gode  N.  a  188S, 
I  3765,  subd.  8;  Gen.  St  Kan.  1901,  S  7342, 
subd.  11;  Gomp.  Laws  Mich.  1897, 1  50,  subd. 
10;  Pub.  St  N.  H.  1901,  p.  63,  c  2,  §  8;  Bev. 
St  Mo.  1899.  i  4160;  Gen.  St  N.  J.  1895,  p. 
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8195,  S  S4;  Shannon's  Code  Tenn.  1896,  |  04; 
Ky.  St  1903,  S  462. 

As  erop  year. 

A  year  is  a  period  of  tlme»  and  it  does  not 
necessarily  mean  the  period  commencing 
with  the  Ist  day  of  January  and  ending  with 
the  Slat  day  of  the  sncceeding  December. 
When  the  term  is  used  in  a  contract,  its 
meaning  is  to  be  determined  from  the  con- 
nection in  which  it  is  used  and  the  subject- 
matter  of  the  contract  As  used  in  an  agree- 
ment for  the  purchase  of  certain  fruits,  pro- 
Tiding  that  portion  of  the  purcliase  price 
was  to  be  paid  when  the  crop  was  taken  ofT 
at  the  end  of  the  "year,"  was  meant  the  end 
of  the  fruit  season,  and  not  the  end  of  the 
calendar  year.  Brown  ▼.  Anderson,  19  Pac. 
487,  488,  77  CaL  236. 

As  flsoal  year. 

Unless  otherwise  expressed,  the  word 
"year"  is  always  intended  to  mean  the  cal- 
endar year;  but  where  applied  to  matters  of 
revenue,  the  presumption  is  in  favor  of  its 
referring  to  a  fiscal  year.  Glasgow  t.  Bowse, 
43  Mo.  479,  487. 

As  lieense  year. 

''Tear,"  as  used  in  1  Bev.  St  p.  679,  S  5, 
prescribing  the  time  during  which  license  to 
sell  liquors  shall  remain  in  force,  refers  to 
the  license  year,  and  not  to  the  calendar 
year.  Dlsbrow  v.  Saunders  <N.  Y.)  1  Denio, 
149,  150. 

As  tkeatiieal  season. 

"Years,"  as  used  in  a  contract  whereby 
a  party  agreed  to  perform  at  another's  the- 
ater, and  the  latter  agreed  to  engage  her  for 
three  years,  etc.,  according  to  the  uniform 
usage  of  a  theatrical  profession,  means  sim- 
ply the  theatrical  season;  that  is,  the  time 
when  the  theater  is  open  for  performance. 
Grant  v.  Maddoz,  15  Mees.  A  W.  737,  745. 

As  12  calendar  montlis. 

The  word  "year"  is  interpreted  to  mean 
12  calendar  months.  Muse  v.  London  As- 
sur.  Corp.,  108  N.  G.  240,  244,  13  S.  B.  94. 

The  term  "year"  does  not  necessarily 
mean  the  period  commencing  with  the  1st 
day  of  January  and  ending  with  the  31st  day 
of  the  succeeding  December.  When  the 
word  "year"  is  used,  12  calendar  months  are 
usually  intended,  but  not  necessarily  12 
months  commencing  with  the  first  and  end- 
ing with  the  twelfth  month  of  the  calendar 
arranged  by  St  Geo.  II.  When  the  word 
"year"  is  used,  itq  meaning  is  to  be  deter- 
mined from  the  subject-matter  of  the  con- 
tract and  the  connection  in  which  it  is  used, 
and  which  will  carry  into  effect  the  inten- 
tion of  the  parties.  E^ode  v.  Baldridge,  73 
Ind.  54,  55  (citing  Thornton  v.  Boyd,  25 
Miss.  598;  Inhabitants  of  Paris  t.  Inhabit- 
ants of  Hiram,  12  Mass.  262). 


Const  art  2,  i  2,  providing  that  no  per^ 
son  should  at  any  time  be  allowed  to  vote 
In  the  election  of  the  city  council  of  the 
city  of  Providence,  or  upon  any  proposition 
to  impose  a  tax,  or  for  the  expenditure  of 
money  in  any  town  or  city,  unless  he  shall 
"within  the  year  next  preceding"  have  paid 
a  tax  assessed  upon  his  property  therein,  val- 
ued at  least  at  a  certain  sum,  does  not  mean 
the  preceding  calendar  year,  but  only  the 
preceding  12  months.  In  re  Providence  Vot- 
ers, 13  B.  L  737,  740. 

As  year  of  offloe. 

Although  it  is  true  that  In  ordinary  deal- 
ings and  discourse,  when  the  period  of  a  year 
is  mentioned,  it  will  be  intended  that  a  cal- 
endar year  was  spoken  of,  yet  that  significa- 
tion is  not  necessary  always  and  at  all  times 
to  be  given  to  the  word.  On  the  contrary,  the 
period  of  time  Intended  to  be  designated  by 
the  term  "year"  is  to  be  determined  by  the 
subject-matter  in  the  context  and  that  sig- 
nification is  to  be  given  which  accords  with 
the  intention  of  the  party  using  it  Thus,  in 
a  statute  fixing  the  termini  of  office  of  cer- 
tain officers,  the  word  "years"  was  construed 
to  mean  political  years  from  the  general  elec- 
tion, including  the  time  between  one  general 
election  and  the  succeeding  general  election. 
Thornton  v.  Boyd,  25  Miss.  598,  604. 

The  expression  "one  whole  year,"  as 
used  in  a  statute,  must  be  understood  to  be 
a  political,  or,  rather,  a  municipal,  year, 
which  may  sometimes  exceed  and  sometimes 
fall  short  of  a  calendar  year.  As  used  in 
St  1793,  c.  34,  art  6,  S  2,  providing  that  any 
person,  being  chosen  and  actually  serving 
"one  whole  year"  in  certain  offices  in  any 
town  or  district  shall  thereby  gain  a  settle- 
ment therein.  Inhabitants  of  Paris  v.  Inhab- 
itants of  Hiram,  12  Mass.  262,  263. 

By  charter  the  capital  burgesses  and 
common  council  of  a  borough  were  authorized 
every  year,  on  Monday  next  before  Michael- 
mas, to  elect  and  nominate  one  of  the  capital 
burgesses  to  be  mayor  for  one  whole  year 
thence  next  ensuing;  and  he,  before  he 
were  admitted  to  execute  that  office,  or  in 
any  way  to  intermeddle  in  the  same  office, 
was,  on  Friday  next  after  the  feast  of  St 
Michael  next  ensuing  such  nomination  and 
election,  not  only  to  take  this  corporal  oath 
well  and  faithfully  to  execute  the  office,  but 
also  all  the  oaths  appointed  by  a  mayor  to  be 
taken;  and  after  such  oath  so  taken,  he 
might  execute  the  office  of  mayor  of  the 
borough  for  one  whole  year  then  next  ensu- 
ing. It  was  then  provided  that  none  who 
should  have  once  borne  the  office  of  mayor 
should  be  again  elected  and  preferred  to  be 
mayor  within  the  space  of  three  years  next 
ensiling  the  end  and  determination  of  his 
office  of  mayoralty.  Held,  that  the  words 
"three  years,"  mentioned  in  the  prohibitory 
clause,  imported  years  of  office,  and  not  cal- 
endar yean,  and  therefore  a  person  who  had 
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once  letTed  the  oi&ce  of  mayor  might  be 
again  promoted  to  the  same  office  as  soon  as 
three  mayoralties  had  Interrened.  King  t. 
Swyer,  10  Bam.  &  O.  486. 

As  nsed  In  Act  April  20,  1818,  e.  118,  re- 
lating to  the  compensation  of  the  receivers  of 
public  moneys,  proyidlng  that  the  whole 
amount  which  any  such  officer  shall  receive 
shall  not  exceed  for  any  one  year  a  certain 
sum,  means  a  year  commencing  from  the 
date  of  his  appointment,  instead  of  calcu- 
lating it  by  the  fiscal  year,  which  commences 
with  the  calendar  year  on  the  1st  day  of  Jan- 
uary in  every  year.  United  States  v.  Dick- 
son, 40  U.  S.  (15  Pet)  141,  160,  10  L.  Ed.  689. 

As  year  of  our  IrfircL 

The  word  •'year,"  when  used  in  any 
statute,  is  equivalent  to  the  expression,  "year 
of  our  Lord."  Rev.  St.  Utah,  1808,  f  2498; 
V.  S.  1894.  12;  Code  Va.  1887,  f  6  [Va.  CJode 
1904,  p.  6];  Hurd's  Rev.  St  111.  1901,  p,  1719. 
c.  131.  S  1,  subd.  10;  Homer's  Rev.  St  Ind. 
1901,  S  240,  subd.  5;  Rev.  St  Wyo.  1899,  f 
2724;  Rev.  St  Wis.  1898,  S  4971;  Rev.  St 
Me.  1883,  p.  59,  c.  1,  f  6,  subd.  11;  Rev. 
Laws  Mass.  1902,  p.  88,  c.  8,  S  5,  subd.  11; 
Rev.  Code  Del.  1893,  p.  43,  c.  5,  |  1,  subd.  8; 
Code  W.  Va.  1899,  p.  132,  c.  13,  S  14;  Code 
Iowa  1897,  S  48,  subd.  11;  Code  N.  C.  1883, 
I  3765,  subd.  3;  Gen.  St  Kan.  1901,  f  7342, 
subd.  11;  Comp.  Laws  Mich.  1897,  S  50, 
subd.  10;  Pub.  St  N.  H.  1901,  p.  68,  c.  2.  f  8; 
Rev.  St  Mo.  1899,  f  4160;  Ky.  St  1903,  f  452; 
Qen.  St  Minn.  1894,  f  225,  subd.  9. 

Under  Rev.  St  c.  1,  S  4,  cL  11.  providing 
that  the  word  "year,"  when  used  for  a  date, 
means  "year  of  our  Lord."  an  indictment  al- 
leging that  the  crime  was  committed  in  the 
year  1859  was  not  defective  for  failure  to 
state  in  what  era  the  year  occurred.  State 
▼.  Bartiett  47  Me.  388,  393. 

"It  is  a  fact,  historically  known,  that 
Christian  nations  have  generally  adopted  the 
Gregorian  calendar,  numbering  the  years 
from  the  birth  of  Christ  This  is  a  Chris- 
tian state,  and  has  adopted  the  same,  and 
when  the  year  Is  mentioned  in  our  legisla- 
tive or  judldal  proceedings,  and  no  mention 
Is  made  of  the  Jewish,  Mohammedan,  or  oth- 
er system  of  reckoning  the  time,  all  under- 
stand the  Christian  calendar  to  be  used." 
Engleman  ▼.  State,  2  Ind.  (2  Cart)  91.  92. 
52  Am.  Dec  494. 


YEAR  OF  OUB  UOKD. 

The  expression  "year  of  our  Lord"  has 
a  well-settled  meaning,  and  indicates  a  year 
of  the  Christian  calendar,  which  begins  Jan- 
imry  1st  and  ends  the  31st  of  the  succeeding 
December.  Garfield  Tp.,  Finney  County,  v. 
Dodsworth,  58  Pac  5G5.  567,  9  Kan.  App. 
752. 


TSAB  TO  TBAB. 

See  "Tenant  from  Tear  to  Teax;'* 

TSARIiIKO. 

See  "Short  Yearling.- 

"Yearling,"  as  used  by  dealers  In  cattle 
has  a  well-defined  meaning,  viz.,  cattle  from 
10  months  to  18  months  of  age.  Vassau  v. 
Campbell.  81  N.  W.  829.  830.  79  Minn.  167. 

Any  animal  in  the  second  year  of  Its 
growth  is  a  yearling.  Stollenwerk  v.  State, 
55  Ala.  142. 

In  defining  the  word  yearling,  Webster 
uses  as  an  illustration  the  term  "yearling 
heifer."  In  Montana,  when  an  animal  of  the 
bovine  species  has  reached  the  age  of  one 
year,  it  is  usually  called  a  yearling.  MilUfipan 
V.  JefTerson  County.  2  Mont  543,  546. 

TEABI.T. 

As  used  In  a  lease  at  the  rate  of  a 
'•yearly"  rent  of  £42,  followed  by  the  provi- 
sion that  the  first  payment  should  be  for  the 
period  from  April  19th  to  June  24th,  being 
the  proportion  of  r^t  to  that  date,  followed 
by  the  regular  habendum  clause,  "until  one 
of  the  said  parties  shall  give  unto  the  other 
six  calendar  months'  notice  in  writing  to 
quit,"  the  word  "yearly"  was  only  a  word 
of  calculation,  and  did  not  fix  the  term.  Doe 
V.  Grafton,  18  Adol.  A  B.  (N.  S.)  496,  501. 

A  power  under  which  a  lease  was  grant- 
ed, providing  that  a  rent  should  be  reserved 
and  "made  payable  yearly."  did  not  require 
that  there  should  be  one  entire  yearly  pay- 
ment but  the  words  were  the  same  as  "pay- 
able every  year."  Doe  ▼.  Wilson,  5  Bam.  A 
Aid.  868. 

TSABI.T  ZH001C& 

Tearly  income,"  within  the  meaning  of 
St  1793,  c.  84,  S  2.  cl.  4,  giving  a  settlement 
to  persons  having  a  freehold  of  the  clear 
yearly  income  of  £3  and  taking  the  rents 
and  profits  thereof  three  years  successively, 
means  not  the  sum  actually  received  annual- 
ly by  the  owner  ol  the  estate  as  rents  and 
profits,  but  the  yearly  value  thereof  as  a 
rentable  estate.  Inhabitants  of  Pelham  v. 
Inhabitants  of  Middleborough.  70  Mass.  (4 
Gray)  57.  69. 

"Yearly  income,"  within  the  meaning  of 
St  1793.  c  34,  giving  a  settlement  to  persons 
having  an  estate  of  inheritance  or  freehold 
of  the  clear  yearly  income  of  £3  and  taking 
rents  and  profits  thereof  three  years  sacces- 
sively,  means  an  actual  annual  income  ot  a 
designated  amount  in  each  and  every  year 
for  three  years.  Inhabitants  of  Western  v. 
Inhabitants  of  Leicester,  20  Mass.  (S  Pick.) 
198. 
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A  "yearly  income/'  within  Settlement 
Act  Mass.  1793,  c  H  providing  that  the 
occupant  of  a  freehold  estate  by  a  clear 
yearly  income  of  |10  has  a  settlement,  etc., 
is  to  be  ascertained  by  deducting  all  expenses 
to  which  the  income  might  necessarily  or  le- 
gally be  subjected,  and  must  be  valued  as  if 
the  property  had  been  subject  to  taxation, 
when  forbearance  to  tax  it  has  been  on  ac- 
count of  the  poverty  of  the  occupants.  In- 
habitants of  Freeport  v.  Inhabitants  of  Sid- 
ney, 21  Me.  (8  Shep.)  805,  dOd. 

TBAKLT  MEETIHO. 

"Yearly  meeting,"  as  used  in  a  will  giv- 
ing land  to  the  yearly  meeting  of  people 
called  "Quakers,"  means  the  assemblage 
composed  of  representatives  from  the  quar- 
terly meetings,  and  such  other  members  of 
the  society  within  Its  limits  as  might  be  pres- 
ent and  the  individuals  c<»nposing  it.  The 
devise  was  not  to  any  certain  individuals, 
but  to  the  membeite  of  an  assembly,  meeting 
together  annually,  and  to  such  other  mem- 
bers of  this  variable  body  in  endless  succes- 
sion as  by  delegation  should  compose  it 
Greene  v.  Dennis,  6  Ck>nn.  298,  299,  16  Am. 
Dec  68. 

TEA1IX.T  FBODUOB. 

"Yearly  produce,"  as  used  in  a  demise 
of  a  farm,  whereby  It  was  agreed  to  furnish 
the  owner  with  one-half  of  the  yearly  prod- 
uce of  such  farm,  did  not  comprehend  the 
wood  and  timber  of  the  farm  cut  thereon, 
but  only  such  crops  as  are  annually  gathered. 
Ladd  V.  Abel,  18  Conn.  518,  51& 

TSABI.TVAZ.inS. 

See  "Clear  Annual  or  Yearly  Value.* 

The  "yearly  value  of  a  widow's  dower" 
in  real  estate,  when  it  la  not  susceptible  of 
division,  and  when  she  is  to  take  an  annual 
sum  in  lieu  of  dower,  under  Rev.  Code,  p. 
435,  SS  28,  29,  is  net  annual  product,  without 
the  expenditure  of  money  or  labor  upon  it, 
after  deductions  have  been  made  from  its 
gross  income,  of  all  the  charges  to  which  it 
is  subject,  such  as  taxes  and  repairs.  Riley 
V.  Glamorgan,  15  Mo.  831,  834. 


Estate  or  tenancy  for  years,  see  **Estate 
for  Years.** 


YIELD. 

The  word  "yield,"  used  in  the  sense  of 
yielding  up  the  possession  of  an  estate, 
means  to  give  as  claimed  of  right,  to  resign, 
to  surrender,  or  to  give  place  to.  Drake  v. 
Curtis,  55  Mass.  (1  Cush.)  396,  406. 


The  word  "yield,"  in  a  stipulation  that 
the  capital  stock  of  a  company  should  yield 
annually  certain  dividends,  implies  a  natural 
accretion  from  the  business  of  the  corpora- 
tion. Struthers  v.  Clark,  30  Pa.  (6  Casey)  210, 
218. 

TnXDHf  O  AHD  PATIN O. 

"Yielding  and  paying,"  as  used  in  a  lease 
requiring  the  yielding  and  paying  of  rent, 
created  a  liability,  and  not  an  express  cove- 
nant, for  the  payment  of  rent  Fanning  v. 
Stimson,  18  Iowa,  42,  49. 

The  words  "yielding  and  paying,"  in  a 
lease  for  years,  were  construed  at  common 
law  as  creating  a  covenant  by  the  lessee  to 
pay  rent  Young  v.  Hargraves'  Adm'r,  7 
Ohio,  68,  69,  pt  2. 

The  expression  "yielding  and  paying 
rent,"  in  a  lease,  expresses  the  thing  to  be 
done,  and  in  that  sense  the  contract  is  ex- 
press; but  the  words,  being  introduced  in 
form  as  a  condition  of  the  demise,  are  sus- 
ceptible of  such  construction,  and  the  cove- 
nant arising  out  of  the  words  "yielding  and 
paying"  Is  an  implied  one,  and  the  lessee  is 
not  liable  on  it  for  rents  accruing  after  an  as- 
signment of  his  term.  Kimpton  v.  Walker,  9 
Vt  191,  198. 

As  used  in  a  lease  of  land,  the  lessee 
'*yielding  and  rendering"  therefor  a  certain 
amount  of  rent,  and  providing  that,  if  not 
paid  at  the  day  appointed,  it  should  be  re- 
covered as  an  action  of  debt,  import  a  cove- 
nant, and  not  a  condition.  De  Lancey  v. 
Ganong,  9  N.  Y.  (5  Seld.)  9,  20  (citing  Jack- 
son V.  McClallen  [N.  Y.]  8  Cow.  295;  2  Bac 
Abr.  566;  Boone  v.  Eyre,  2  W.  Bl.  Rep;  1314). 

In  case  of  an  indenture  or  deed  executed 
by  both  the  lessor  and  lessee,  or  grantor  and 
grantee,  a  covenant  to  pay  the  rent  therein 
reserved  arises  on  the  words  "yielding  and 
paying,"  and  there  are  some  authorities 
which  hold  that  the  words  create  an  express 
covenant  to  pay  the  rent.  It  is  a  covenant 
which  runs  with  the  land,  and  will  be  bind- 
ing on  the  assignee  without  his  being  special- 
ly named,  and  as  long  as  he  continues  to  be 
assignee  he  is  liable  for  the  rent  in  the  same 
manner  as  the  lessee  or  original  grantee  was. 
Royer  v.  Ake  (Pa.)  3  Pen.  &  W.  461,  464. 

YOKE  OF  OXEN. 

Single  ox* 

"Yoke  of  oxen,"  as  used  In  Gen.  St.  p. 
474,  S  3,  d.  5,  providing  that  two  cows,  ten 
hogs,  one  yoke  of  oxen,  etc.,  shall  be  exempt 
from  sale  on  execution,  when  owned  by  a 
person  engaged  in  farming  and  who  is  head 
of  a  family.  Includes  a  steer  which  is  only 
20  months  old  and  has  never  yet  been  work- 
ed, or  broke  to  work,  and  does  not  neccs- 
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sarlly  relate  only  to  cattle  already  broke  to 
work.    Malloiy  v.  Berry,  16  Kan.  293,  294. 

"Yoke  of  oxen,"  as  used  in  Acts  1833,  a 
80,  exempting  from  execution  a  horse,  mule, 
or  yoke  of  oxen  in  the  hands  of  the  head  of 
a  family,  should  be  construed  to  include  a 
single  ox.  Wolfenbarger  t.  Standifer,  85 
Tenn.  (3  Sneed)  659,  600. 

ITiibrokeii  oxen* 

Gen.  St  1878,  |  810,  subd.  6,  exempting 
from  execution  a  "yoke  of  oxen,"  should  be 
construed  to  include  a  pair  of  two-year-old 
steers,  fit  to  be  used  for  light  work,  though 
not  yet  broken.  The  general  tendency  of  the 
courts  is  to  hold  that,  where  a  statute  ex- 
empts oxen,  young  animals  of  the  species 
and  description,  that  by  time  and  subsequent 
growth  would  become  such  within  a  popular 
sense,  are  withUi  the  meaning  and  Import  of 
these  terms  as  used  in  the  statute.  Berg  y. 
Baldwin,  18  N.  W.  821,  822,  81  Minn.  541 
(citing  Dow  y.  Smith,  7  Vt  465,  29  Am.  Dec. 
202;  Freeman  y.  Carpenter,  10  Vt  433,  33 
Am.  Dec.  210;  Mundell  y.  Hammond,  40  Vt 
641;  Carruth  y.  Grassie,  77  Mass.  [11  Gray] 
211,  71  Am.  Dec  707;  Mallory  y.  Berry,  16 
Kan.  293). 

"Yoke  of  steers,"  as  used  In  Gen.  St  e. 
47,  I  13,  exempting  from  execution  a  "yoke 
of  steers"  such  as  the  debtor  may  select, 
should  be  construed  to  include  a  yoke  of 
steer  calyes  less  than  a  year  old;  the  words 
of  the  statute  not  being  limited  in  meaning 
to  steers  of  the  age  when  they  are  usually 
put  to  service,  or  to  such  as  were  actually 
put  to  use  as  a  team.  Mundell  y.  Hammond, 
40  Vt  641,  642. 

In  Mundell  y.  Hammond,  40  Vt  641, 
two  calves  less  than  a  year  old  were  held 
to  be  exempt  under  a  statute  exempting  a 
"yoke  of  oxen"  or  steers.  The  only  distinc- 
tion between  this  statute  and  ours  is  that 
they  use  the  term  "yoke  of  oxen,"  while  ours 
uses  the  term  "yoke  of  work  oxen."  We 
think  they  both  mean  the  same.  A  yoke  of 
oxen  means  a  pair  of  cattle  used  for  work, 
suitable  for  work,  and  that  are  fit  for  work- 
ing together.  A  yoke  of  work  oxen  means 
the  same  thing.  Nelson  y.  Fightmaster,  44 
Pac.  213,  215,  4  Okl.  8a 

YOU. 

"You  have  got  my  money  on  your 
shelves,"  as  spoken  and  published  of  a  plain- 
tifT  who  was  a  merchant,  implied  clearly  an 
act  of  fraud,  if  not  a  flagrant  act  of  dis- 
honesty, committed  by  such  plaintiff  in  re- 
gard to  the  procurement  of  his  goods.  Davis 
y.  Davis  (S.  G.)  1  Nott  &  McG.  290,  291. 

Toir  ABE  mr  prisonebs. 

The  use  of  the  words,  "You  are  my 
prisoners.    Surrenderr — ^by  an  officer  to  per- 


sons whom  he  is  attempting  to  arrest,  la  a 
sufficient  notice  of  his  character  as  a  police 
officer.  People  r.  Pool,  27  CaL  572,  578  (cit- 
ing Roscoe,  Cr.  Ev.  755;  1  Russ.  Grimes,  627; 
1  Hale,  P.  a  461;  Mackalley's  Case,  9  ODke, 
68b,  69a). 

TOU  8HAIX  HAVE  TOUB  MONET. 

A  statement  by  a  person,  when  asked 
about  the  settlement  of  certain  books,  that 
the  matter  ought  to  have  been  settled  long 
ago,  and  "you  shall  have  your  money"  with- 
in 10  days,  means  no  more  than  the  words, 
"I  will  pay  you  all  I  owe  you,"  and  are  in- 
sufficient to  remove  the  bar  of  the  statute  ct 
UmitaUons.  Ward  v.  Jack,  33  AtL  577,  172 
Pa.  416,  51  Am.  St  Rep.  744. 

TOUB  AOOOnilT* 

"Your  account,"  as  used  In  a  letter  re- 
citing; "As  there  was  no  time  set  for  the 
payment  of  your  account,'  and  J.  thought  it 
would  be  an  accommodation  to  him,  etc.,  I 
wUl  be  surety  for  the  payment,"  are  am- 
biguous, and  may  mean  either  a  past  or  fu- 
ture account  Walrath  y.  Thompson  (N.  Y.) 
4  Hill,  200,  201. 

TOUB  UNDEBWBITEBS. 

"Your  underwriters,"  as  used  In  a  con- 
tract for  the  equipment  of  a  certain  factory 
with  automatic  sprinklers,  providing  that  the 
sixes  of  pipe  should  conform  "to  the  schedule 
required  by  your  underwriters,"  means  ths 
insurance  companies  to  who&i  the  owners  of 
such  factory  might  apply  for  insurance,  or 
those  companies  who  should  furnish  such  in- 
surance. United  States  Sugar  Refinery  v. 
Providence  Steam  &  Gas  Pipe  Ca  (U.  &) 
62  Fed.  875,  879,  10  a  a  A.  422. 

YOUNG. 

The  expression  "young  person,'*  as  used 
in  the  article  relating  to  factories,  means  a 
person  of  the  age  of  14  years  and  under  the 
age  of  18  years.    Rev.  St  Mo.  1889,  S  10,101 

The  term  "young  person,"  as  used  in  all 
laws  relative  to  the  emplojrment  of  labor, 
shall  mean  a  person  of  the  age  of  14  yean 
and  under  the  age  of  18  years.  Rev.  Lawi 
Mass.  1902,  p.  917.  c.  106,  |  a 

Pub.  Laws  Me.  1885,  c.  275^  making  it 
unlawful  to  fish  for,  catch,  buy,  sell,  expose 
for  sale,  or  possess,  between  certain  days, 
any  "young  lobster"  less  than  10^  inches  in 
length,  means  any  lobster  under  the  pre- 
scribed length,  without  regard  to  its  age. 
The  inhibition  is  against  taking  anything 
under  the  prescribed  length.  The  word 
"young"  is  used  in  a  presumptive  or  as- 
sumptive sense  merely.  Thompson  y.  Skuitb, 
8  AU.  687,  688,  79  Me.  160. 
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YOUNG  MEirS  0HBI8TXAN  ASSOOIA^ 
TIONB. 

Ab  public  charity^  see  "Poblle  Oharlty.** 


TOUHOEB. 

The  addition  of  tho  word  ''younger^  is 
no  part  of  a  name,  and  its  being  found  in 
one  caae  attacbed  to  the  name,  and  not  in 
another,  raisea  no  doubt  of  the  identity  of 
the  person,  when  the  change  is  readily  ac* 
counted  for  on  other  grounds.  Blake  t. 
Tucker,  12  Vt  89,  45. 

The  word  ••younger"  or  ••2d"  is  affixed 
to  a  man's  name  to  distinguish  one  indiyidual 
from  another  whose  names  are  the  same, 
and  the  purpose  may  be  supplied  by  any 
other  description,  or  wholly  dispensed  with, 
when  no  other  person  of  the  same  name  re- 
sides tn  the  same  town  or  yiclnity.  Isaacs 
V.  Wiley,  12  Vt  674,  67a 

TOUHOE8T. 

A  testator  deyised  his  farm  to  the  chil- 
dren of  his  son  W.  as  a  class,  other  children 
that  W.  might  have  to  sliare  equally  in  the 
benefits  of  the  proYision.  He  also  desired 
that  the  farm  should  not  be  diyided,  but  car- 
ried on  under  the  direction  of  W.,  the  ex- 
ecutor, until  W.  should  die,  if  that  should 
occur  before  W.'s  youngest  child  came  of 
age,  and,  if  not,  the  farm  to  be  kept  to- 
gether until  the  youngest  child  came  of  age, 
when  it  should  be  divided  equally  among 
them.  Held,  that  the  term  ••youngest  child" 
meant  the  youngest  child  named  in  the  will 
or  Hying  at  testator's  death,  and  not  the 
youngest  child  that  might  be  bom  to  W. 
Arnold  y.  Arnold,  19  S.  B.  670,  674,  41  &  a 
291. 

As  used  in  a  will  proyiding  that  the 
testator's  interest  in  a  business  concern 
should  be  continued,  and  the  profits  paid  to 
his  executors,  until  the  majority  of  the 
youngest  child,  and  should  then  be  divided 
between  the  testator's  wife  and  children, 
does  not  mean  that  one  of  the  testator's 
minor  children  which  shall  live  to  first  reach 
majority,  but  means  the  youngest  child  liv- 
ing at  the  time  of  the  testator's  death,  and 
the  effect  of  the  provision  is  simply  to  pre- 
vent a  division  of  the  estate  until  the  child 
shall  attain  the  age  of  21  years  or  previously 
depart  this  life.  In  re  Sands,  3  N.  Y.  Supp. 
67,  69,  1  Con.  Sur.  259. 

The  phrase,  ••youngest  child  of  all  my 
said  children,"  in  a  will  devising  property 
to  testator's  children  in  trust  ••until  the 
youngest  child  of  all  my  said  children  shall 
have  attained  the  age  of  21  years,"  to  apply 
the  net  proceeds  of  the  property  to  the  edu- 
cation of  testator's  grandchildren,  means  tes- 
tator's youngest  childt  and  not  the  youngest 


of  testator's  children.    Otterback  r.  Bohrer, 
12  8.  B.  lOlS,  1014»  87  Ya.  54& 

By  the  words  ••youngest  child,"  in  a  de- 
vise providing  that  no  division  of  certain 
real  estate  should  be  made  among  testator's 
children  until  the  youngest  child  should  be- 
come of  age,  is  meant,  not  the  youngest  child 
which  shall  live  to  majority,  but  the  young- 
est child  living  when  the  will  took  effect,  at 
the  death  of  the  testator.  Simpson  v.  Cook, 
24  Minn.  180,  186. 

The  term  ••youngest,"  as  used  in  the 
chapter  relating  to  homesteads,  is  construed 
to  mean  the  decedent's  child,  whether  by 
birth  or  adoption,  last  to  attain  majority. 
Rev.  Codes  N.  D.  1899,  I  3627. 

••Youngest  grandchild,"  as  used  in  a  will 
devising  the  estate  of  the  testatrix  to  her 
executors  in  trust,  to  hold  during  the  lives  of 
her  son-in-law  and  youngest  grandchild  then 
living;  for  the  purpose  of  Investing  the  rents 
and  profits  of  the  real  estate  for  the  benefit 
of  her  grandchildren  living  at  her  death  or 
subsequently  bom,  and  providing  that  on  the 
death  of  the  son-in-law  and  the  arrival  of 
her  youngest  grandchild  at  the  age  of  21 
the  real  estate  so  devised  should  go  to  her 
grandchildren  then  living,  cannot  be  con- 
strued to  mean  a  grandchild  not  ypt  bom, 
but  means  the  youngest  grandchild  mention^ 
ed  in  the  will,  since  to  construe  it  as  mean- 
ing a  grandchild  not  yet  bom  would  make 
the  trust  invalid  by  extending  the  suspen- 
sion of  alienation  beyond  two  lives  in  being. 
Roe  v.  Vtngut»  1  N.  Y.  Supp.  914,  917.  49 
Hun,  607. 

YOUTH. 

••Youth,**  as  used  in  a  will  bequeathing 
property  for  the  establishment  of  a  free  Eng- 
lish school  for  the  instruction  of  youth, 
wherever  they  may  belong,  should  be  con- 
strued to  include  children  and  youth  of  both 
sexes,  and  does  not  limit  the  school  to  the 
instruction  of  either  to  the  exclusion  of  the 
other.  The  term  ••youth"  often  means 
•"young  men."  When  used  with  the  indefinite 
article  (a  youth)  that  is  its  proper  meaning; 
but,  used  by  an  inhabitant  of  Massachusetts 
in  reference  to  the  establishment  of  a  free 
school  for  the  purpose  of  affording  genera] 
instmctlon,  the  word  ••youth"  includes  youth 
of  both  sexes.  This  is  the  sense  in  which  it 
is  generally  understood  by  educated  men;  a 
sense  not  derived  from  any  one  source  or  aa- 
thority  or  course  of  reasoning,  but,  as  all 
our  knowledge  of  the  sense  of  vemacular 
language  is  derived,  from  good  usage.  The 
word  ••youth"  differs  from  the  word  ••chil- 
dren" only  by  referring  to  and  embracing 
young  persons  of  somewhat  more  advanced 
age  and  proficiency.  Nelson  y.  Gushing,  56 
Mass.  C2  Gush.)  619,  683. 
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ZANTE  CURRANTS. 

"Zante  currantB"  A  a  well-known  com- 
mercial expression  among  importers,  dealers, 
and  growers  of  raisins,  and  relates  to  and 
comprehends  a  kind  of  raisin  made  from  a 
small,  seedless  grape,  grown  not  only  on  the 
island  of  Zante,  hut  also,  and  to  a  much 
greater  extent,  on  the  mainland  of  Greece 
and  other  neighboring  localities.  It  deriTCS 
the  name  of  "currants**  from  the  fact  that  in 
times  past  it  was  shipped  from  the  city  of 
Corinth,  Greece.  In  German  it  is  called 
"Korinthen";  in  French  "raisin  de  Oo- 
rinthe";  in  Spanish  **pasas  de  Corinto."  .  It 
is  a  raisin  grape,  as  distinguished  from  the 
shrub  currant,  with  which  its  name  may  be 
confounded,  but  from  which  it  is  entirely 
distinct;  the  former  belonging  to  the  grape- 
vine family  of  plants,  the  latter  to  the 
shrubs.  "Zante  Gurranta"  (U.  S^  78  Fed. 
18S,  187. 

ZINC  ORL 

By  the  term  '^nc  ores**  is  meant  those 
veins  or  lodes  in  which  the  ore  of  sine  is  the 
predominating  ore.  Boston  Franklinite  Co. 
V.  New  Jersey  Zinc  Co.,  13  N.  J.  Eq.  (2 
Beasl.)  822,  844. 

Zinc  ore  means  a  mineral  body  contain- 
ing so  much  of  the  metal  of  sine  as  to  be 
worth  smelting.    New  Jeney  Zinc  Ca  v.  New 


Jers^  Franklinite  Co.,  18  N.  J.  Bq.  (2  BeasL) 
822,  846  (cited  in  Lehigh  Zinc  &  Iron  Co.  v. 
New  Jersey  Zinc  &  Iron  Co.,  26  AtL  020,  022, 
S6  N.  J.  Law  [26  Vroom]  850). 

The  term  "zinc,"  in  a  deed  conveying 
all  the  sine  and  other  ores,  except  frank- 
linite, may  be  explained  by  evidence,  when 
a  dlMQUtiB  exists  between  the  grantor  and 
the  grantee  as  to  whether  a  certain  vein  of 
ore  la  line  or  franklinite.  New  Jersey  Zinc 
Co.  V.  Boston  Franklinite  Co.,  15  N.  J.  Eq. 
(2  McCart)  418,  420. 

ZONL 

••Zone**  has  been  defined  to  be  an  air 
space  so  arranged  that,  in  case  of  a  break- 
age of  any  wire  at  any  point,  that  wire 
would  come  in  contact  with  the  wire  of  an- 
other system,  either  by  being  blown  against 
it  or  by  falling  dhrectly  on  it  by  weight  of 
gravity.  Where  two  leads  of  wire  are  said 
to  be  in  the  same  aone,  they  are  in  that  prox- 
imate relation  to  each  other  that  a  contact 
is  possible  between  the  two  systems  by  fall- 
ing wires.  Chicago  Telephone  Co.  v.  North- 
western Tel^hone  Co,  65  N.  a  828»  840,  IfiO 
111.824. 

&-*C.-*  CO. 
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ABANDON-ABANDONMENT. 

The  word  "abandoned,"  as  nsed  In  Act 
1890,  p.  246,  c.  220,  providing  that  wheneyer 
on  an  unfinished  railroad  a  right  of  way,  or 
location  on  any  part  thereof,  remains  for 
10  years  unused  for  railroad  purposes,  the 
same  shall  be  held  to  be  abandoned,  and 
shall  be  liable  to  be  used  and  appropriated 
by  another  railroad  company  on  purchase  or 
condemnation  In  a  manner  provided  by  law, 
cannot  Import  such  an  abandonment  as 
would  cause  a  reversion  to  the  first  owner, 
for  the  reason  that  such  a  construction  would 
be  to  take  from  the  railroad  company  prop- 
erty obtained  by  condemnation  and  paid  for, 
without  compensation,  and  therefore  raise 
a  constitutional  question.  Its  more  reason- 
able construction  would  be  that  It  Is  to  be 
applied  to  cases  only  where  there  has  been 
no  use  of  the  property  for  railroad  uses, 
and  in  such  a  case  there  has  been  such  an 
abandenment  that  authority  Is  granted  to 
another  railroad  to  take  condemnation  pro- 
ceedings to  secure  It  for  Its  use  without  fur- 
ther special  legislative  permission  so  to  do. 
Canton  Go.  v.  Baltimore  ft  O.  B.  Go.  (Md.) 
57   Atl.  637,   640 

Whether  the  act  of  the  party  consti- 
tutes an  abandonment  of  property  previously 
occupied  by  him  depends  entirely  upon  the 
intention  with  which  It  Is  done.  An  aban- 
donment of  property  held  by  possessory  title 
takes  place  Instantly  when  the  occupant  de- 
serts it  without  an  Intention  of  ever  reclaim- 
ing it  for  himself,  and  careless  of  what  may 
thereafter  become  of  it  Mere  absence  and 
nonuser  of  the  property  do  not  prove  an  in- 
tention to  abandon,  although  conduct  of  that 
kind  may  continue  unexplained  for  such 
length  of  time  as  not  to  be  consistent  with 
any  other  hypothesis.  Farmers'  Irr.  Dlst  v. 
Prank  (Neb.)  100  N.  W.  286,  292;  Farmers' 
Oanal  Ga  v.  Same,  Id.;  Walker  v.  Same,  Id. 

An  easement  may  be  lost,  as  provided  in 
ClT.  Gode  1895,  |  8068,  by  abandonment  or 
nonuser,  if  the  abandonment  or  nonuser 
continued  for  a  term  sufficient  to  raise  the 
presumption  of  release  or  abandonment 
Nonuser  of  a  street  for  a  period  of  some  40 
years  raises  a  very  strong  presumption  of 
abandonment  Kelsoe  v.  Oglethorpe^  48  8. 
B.  866,  367,  120  Oa.  961« 


ABATEMENT. 

See  'Tlea  In  Abatemenf* 

**Abatementf'  Is  defined  as  ''a  suspension 
of  proceedings  in  a  suit  from  the  want  of 
proper  parties  capable  of  proceeding  there- 
in." The  Telegraph  v.  Lee  (Iowa)  98  N. 
W.  864,  865  (quoting  Bouv.). 


ABDUCTION. 

The  word  "abduction,**  as  used  in  Bev. 
CMes  1899,  S  2718,  providing  that  the  rights 
of  personal  relation  forbid  the  abduction  of 
a  husband  from  his  wife  or  the  abduction  of 
a  wife  from  her  husband,  means  the  taking 
away  by  either  violence,  fraud,  or  persua- 
sion. A  married  woman  may  maintain  an 
action  against  another  woman  to  recover 
damages  for  the  alienation  of  the  affections 
of  her  husband  and  his  consequent  aban- 
donment of  her.  King  v.  Hanson  (N«  D.)  99 
N.  W.  1086,  1088. 

ABILITY. 

See  •Inability.** 

Solvency  distinguished  from  ability  to 
purchase,  see  "Solvency.'* 

ABLE 

Bee  "It  Able." 

ABODE 

See  "Permanent  Abode.** 

ABOUT. 

See  "On  or  About" 

AB017T  TO  SlOir. 

The  expression  "about  to  sign"  In  an 
entry  in  a  house  journal  under  the 'caption 
"Signing  of  Bills,"  reciting  that  the  speaker 
announced  that  he  was  about  to  sign  certain 
bills,  denotes  that  the  speaker  was  at  that 
time  engaged  in  the  act  of  slgrning  the  sev- 
eral bills  described  In  the  entry.  State  v. 
Cahill  (Wyo.)  75  Pac.  4S3,  441. 
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ABSOLUTE. 

A  contingent  claim  does  not  become  ab- 
solute, within  tbe  meaning  of  the  decedent* a 
act,  until  it  becomes  a  claim  proper  to  be 
presented  to  the  county  court  for  final  adjudi- 
cation as  a  claim  against  the  estate.  Hai- 
lett  y.  Blakely  (Neb.)  97  M.  W.  806,  8U. 

ABSOLUTE  GIFT. 

"An  absolute  gift  is  one  where  not  only 
the  legal  title  but  the  beneficial  ownership 
as  well  Is  vested  in  tbe  donee.  A  gift  in 
trust  is  one  where  the  subject  of  the  gift 
is  transferred  to  the  donee,  not  for  the  puiv 
pose  of  vesting  both  the  legal  title  and  bene- 
ficial ownership  of  the  subject  in  the  dcmee, 
but  that  it  may  be  held  and  applied  to  cer- 
tain uses  for  a  third  party,  the  beneficiary." 
A  gift  which  vests  both  the  legal  title  and 
the  beneficial  ownership  of  the  subject  of 
the  gift  in  the  donee  is  not  one  hi  trust, 
even  if  it  be  a  conditional  one.  Such  a  gift 
is  an  absolute  one.  A  gift  by  deed,  devise, 
or  bequest  to  an  existing  corporation,  or  to 
one  to  be  thereafter  organized  within  the 
time  limited  by  law,  with  directions  or  con- 
ditions as  to  the  use  or  management  of  the 
subject-matter  of  the  gift,  which  are  rea- 
sonably consistent  with  the  purposes  of  the 
donee,  is  not  a  gift  in  trust,  but  an  abso- 
lute one  to  the  corporation,  within  the  mean- 
ing of  the  statute  of  uses  and  trusts.  Wat- 
kins  v.  Bigelow  (Minn.)  100  N.  W.  1104^  1109. 

ABSTRACT. 

*'To  abstract^  means  to  take  from  or  to 
withdraw  from,  so  that  to  abstract  the  mon- 
eys, funds,  or  credits  of  the  bank,  or  of 
a  portion  of  them,  is  to  take  or  withdraw 
from  the  possession  and  control  of  the  bank 
such  moneys,  funds,  or  credits.  United 
State  V.  Breese  (U.  S.)  131  Fed.  915,  921. 

(Charges  are  abstract  when  they  assert 
propositions  of  law  not  legitimately  arising 
out  of  the  testimony  itself  or  the  inferences 
deduclble  therefrom.  Gilliam  t.  State,  60 
Ala.  145,  146. 

ABSTRAOTIOir. 

"Abstraction,"  under  section  5209,  Rev. 
St  [U.  S.  Comp.  St  1901,  p.  3497],  is  the  act 
of  one  who,  being  an  officer  of  a  national 
banking  association,  wrongfully  takes  or 
withdraws  from  it  any  of  its  moneys,  funds, 
or  credits,  with  intent  to  injure  or  defraud 
it  or  some  other  person  or  company,  and 
without  its  knowledge  and  consent  or  that 
of  its  board  of  directors,  converts  them  to 
the  use  of  himself,  or  of  some  person  or 
company  other  than  the  bank.  No  previous 
lawful  possession  is  necessary  to  constitute 
the  crime,  nor  does  it  matter  in  what  man- 
ner it  is  accomplished.  It  may  be  done  by 
one  act  or  by  a  succession  of  acts.    It  may 


be  done  under  color  of  loans,  discounts, 
checks,  and  the  like.  The  means  used  do 
not  change  the  nature  of  the  act  United 
States  V.  Breese  (U.  8.)  131  Fed.  915^  921. 

ACCESSORY. 

Under  a  statute  providing  that  an  ac- 
cessory ]B  one  who.  knowing  that  an  ofTense 
has  been  committed,  conceals  the  offender 
or  gives  him  aid,  that  he  may  evade  ar- 
rest trial,  or  the  execution  of  his  sentence, 
in  order  that  a  person  may  be  an  accessory 
he  must  render  to  the  principal  some  overt 
active  assistance.  Chenault  t.  State  (Tex.) 
81  a  W.  971,  972. 

ACCIDENT-ACCIDENTAL 

See  "Pure  Accident";    "Such  Accident"; 
"Unavoidable  Accident." 

"A  casualty  cannot  be  classed  as  a  pure 
accident  for  which  no  one  is  to  blame,  mere- 
ly because  it  would  happen  infrequently,  if 
the  danger  of  its  occurrence  was  present  to 
the  mind  of  the  party  who  was  charged  with 
the  duty  of  taking  care  to  avert  the  casualty, 
w  if  by  reasonable  prudence  he  could  have 
known  there  was  danger  of  its  occurrence." 
Rogers  v.  Meyerson  Printing  0>.,  78  &  W. 
79,  82,  103  Mo.  App.  683. 

Kidney  disease  produced  in  a  servant 
by  handling  Infected  rags  in  the  discharge  of 
her  duties  Is  withhi  an  employer's  liability 
policy,  Insuring  against  loss  from  liability  on 
account  of  bodily  injuries  accidentally  suf- 
fered. (Columbia  Paper  Stock  0>.  v.  Fidel- 
ity &  Casualty  (>>.  of  New  York,  78  &  W. 
320,  323,  104  Mo.  App.  157. 

Death  resulting  from  disease  which  fol- 
lows as  a  natural  consequence,  though  not 
the  necessary  consequence,  of  physical  In- 
jury which  is  accidental,  is  an  "accidental 
death,"  within  the  terms  of  an  accident  in- 
surance policy;  the  death  being  deemed  the 
proximate  result  of  the  injury,  and  not  of 
disease  as  an  independent  cause.  Dplaney  v. 
Modem  Ace.  Club,  97  N.  W.  91,  95,  121  Iowa, 
528»  63  li.  R.  A.  003. 

A  death  resulting  from  a  self-inflicted 
knife  cut  made  by  an  insured  while  trim- 
ming a  com,  which  was  followed  by  blood 
poisoning,  Is  one  from  an  "accidental,  ex- 
ternal, and  violent"  injury,  within  the  mean- 
ing of  an  accident  policy.  Nax  T.  Travelers' 
Ins.  Co.  (U.  S.)  130  Fed.  985. 

AOOIDEHT  ZHSinELiLHOE. 

Employer's  liability  insurance  may  from 
Its  very  nature  appropriately  be  classified 
with  and  peculiarly  belongs  to  what  is  com- 
monly known  and  designated  as  accident  in- 
surance, inasmuch  as  such  insurance  has  for 
its  primary  purpose  indemnification  against 
the  effects  of  acddents  resulting  in  bodily 
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Injury  or  death.    State  t.  iBtna  Life  Ins. 
Co.,  e9  N.  B.  606,  610,  69  Ohio  St.  817. 

ACCOMMODATION  INDORSER. 

An  accommodation  indorser  la  one  who 
Indorses  a  bill  or  note  in  order  to  enable 
another  to  obtain  credit  w  money  on  it 
Citizens'  Commercial  &  Savings  Bank  r. 
Piatt  (Mich.)  97  N.  W.  694,  695. 

The  provision  in  Act  April  11,  1848  (Pub. 
Law  536),  authorizing  a  married  woman  to 
make  any  contract  in  furtherance  of  the  gen- 
eral power  granted  in  a  preceding  section, 
but  declaring  that  she  shall  not  become  ac- 
commodation indorser,  maker,  guarantor,  or 
surety  for  another,  applies  only  to  technical 
contracts  of  indorsement,  guaranty  or  sure- 
tyship included  in  the  words  of  the  act 
Herr  t.  Relnoehl,  68  Aa  862,  863,  209  Fa. 
483. 

ACCOMPLICE. 

One  who  knowingly,  voluntarily,  and 
with  common  intent  with  the  principal  of- 
fender unites  in  the  commission  of  a  crime 
is  an  accomplice.  Rev.  Cr.  Code,  f  364,  de- 
clares that  a  conviction  cannot  be  had  from 
the  testimony  of  an  accomplice  unless  it  be 
corroborated.  An  accessory  after  the  fact  is 
not  an  accomplice,  within  the  meaning  of 
the  statute.  State  v.  Phillips  (S.  D.)  98  N. 
W.  171,  173  (quoting  Whart  Cr.  Bv.  440). 

A  detective  who,  at  the  sheriff's  instiga- 
tion, purchases  beer  in  violation  of  the  local 
option  law  for  a  fixed  sum  is  not  an  "accom- 
plice" by  the  direct  provisions  of  Pen.  Code 
1895,  art  447,  as  amended  by  Acts  1903,  p. 
57,  c.  40,  providing  that  a  person  purchas- 
ing intoxicating  liquors  sold  in  violation  of 
law  shall  not  be  an  accomplice  of  the  seller. 
Terry  v.  State  (Tex.)  79  S.  W.  82a 

ACCORD  AND  SATISFACTION. 

Where  a  claim  Is  unliquidated  or  in  dis- 
pute^ and  the  creditor  has  tendered  a  less 
sum  than  is  claimed  upon  the  condition  that 
if  it  be  accepted  it  must  be  in  entire  satis- 
faction of  his  claim,  his  acceptance  of  the 
claim  is  an  accord  and  satisfaction.  Hille- 
stad  V.  Lee,  97  N.  W.  1055,  1056,  91  Minn. 
335  (citing  Marion  v.  Heimbach,  62  Minn. 
215,  64  N.  W. 


ACCOUNT. 

Bee  "Long  Account" 

A  claim  for  damages  resulting  from  per- 
sonal injuries  is  in  no  sense  an  "account" 
made  up  of  items,  witliin  Comp.  Laws  1897, 
I  2754,  providing  that  every  account  against 
a  TiUage  shaU  exhibit  in  detail  all  the  items 


making  up  the  amount  claimed  and  the  true 
date  of  each.  Hunter  v.  Village  of  Ithaca 
(Mich,)  97  N.  W.  712,  718. 

The  law  does  not  require  an  account  to 
be  kept  in  any  particular  language.  Books 
of  account  in  order  to  be  admissible  in  evi- 
dence, are  not  required  to  be  in  any  particu- 
lar language,  or  to  conform  to  any  particu- 
lar system  of  bookkeeping,  so  long  as  they 
conform  to  the  provisions  of  the  statute  reg- 
ulating the  reception  of  such  books  in  evi- 
dence. Cither  V.  Damerell  (Neb.)  99  N.  W. 
35,36. 

AGOOUIIT  STATED. 

An  ''account  stated"  is.  In  effect,  an  ad- 
mission of  indebtedness.  Stagg  &  Ck>nrad  v. 
St  Jean,  74  Pac.  740,  741,  29  Mont  288. 

"An  account  stated  is  an  account  bal- 
anced and  rendered,  with  an  assent  to  the 
balance,  express  or  Implied;  so  that  the  de- 
mand is  essentially  the  same  as  if  a  promis- 
sory note  had  been  given  for  the  balance." 
The  cause  of  action  upon  an  account  stated 
is  based  entirely  upon  an  agreement  that 
the  amount  sought  to  be  recovered  was 
found  to  be  due  after  a  mutual  adjustment 
of  the  accounts  between  the  parties,  and 
that  there  was  then  either  an  express  or 
implied  promise  to  pay  it  The  right  to  a 
recovery  depends  in  no  way  upon  the  obliga- 
tion originally  created  when  the  items  of 
indebtedness  arose,  and  for  that  reason  it 
is  unnecessary  in  such  an  action  to  set  forth 
in  the  complaint  or  prove  upon  the  trial  the 
subject-matter  of  the  original  debt  Hall  v. 
New  York  Brick  A  Paving  Co.,  88  N.  T. 
Supp.  582,  583,  95  App.  Div.  371  (quoting 
Yolkening  v.  De  Graaf,  81  N.  Y.  268). 

An  "account  stated"  must  be  based  upon 
previous  dealings  and  transactions  between 
the  parties,  and  while  it  is  not  necessary,  in 
order  to  support  a  count  upon  account  stated, 
to  show  the  nature  of  the  original  debt,  or  to 
prove  the  specific  items  constituting  the  ac- 
count (Jacksonville,  M.  P.  Ry.  &  Nav.  Co.  v. 
Warriner,  85  Fla.  197,  16  South.  898),  it  must 
appear  that  at  the  time  of  the  accounting 
there  had  been  previous  transactions  and 
dealings  between  the  parties  of  and  concern- 
ing which  an  account  was  stated.  Daytona 
Bridge  Co.  v.  Bond  (Fla.)  86  South.  445,  447. 

An  "account  stated"  involves  a  promise, 
express  or  implied,  to  pay  a  real  indebted- 
ness agreed  upon  as  due.  The  consideration 
which  places  such  promise  on  the  plane  of 
a  contract  is  the  agreement  of  one  party, 
for  the  agreement  of  the  other,  that  a  cer- 
tain amount  and  that  only.  Is  due  on  the 
matters  embraced  in  the  settlement  where- 
from  the  law  raises  a  new  obligation  on  the 
part  of  the  one  against  whom  the  balance 
stands,  to  pay  that  balance.  Ivy  Coal  A 
Coke  Co.  V.  Long,  86  South.  722,  724^  139 
Ala.  535. 


ACCUSATION 


ACCUSATION. 

The  term  "accoaatloii,**  be  need  In  ref* 
erence  tx>  trials  In  courts  having  jurisdiction 
of  misdemeanor  cases,  is  bat  the  eqnlTalent 
of  an  information  at  common  law.  Wright 
T.  Davis,  48  8.  D.  170,  173,  120  Oa.  070  (quot- 
ing Gordon  t.  State,  102  Ga.  679,  20  &  IL 
44a) 
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for  the  acquisition  of  the  right  to  the  use  of 
water,**  does  not  ccmvey  the  idea  that  the 
right  of  eminent  domain,  or  the  power  to 
condemn  water  owned  exclusively  as  private 
property,  as  distinguishable  from  the  ripari- 
an rights  of  the  owner  of  land  upon  streams 
or  wat«r  courses,  was  intoided  to  be  confer- 
red, and  no  such  right  is  given  In  ttie  act 
Borden  r.  Trespalados  Rice  ft  Irrigation  Got, 
Crex.)  82  8.  W.  401,  46&. 


ACKNOWLEDGMENT. 

Payment  is  regarded  as  an  acknowledg- 
ment of  an  existing  obligation,  and  from  such 
acknowledgment  a  promise  to  pay  may  be 
implied.  Whether  payment  be  a  part  of  the 
principal  or  the  interest,  it  is  an  acknowledg- 
ment of  an  existing  indebtedness,  from  which 
the  promise  to  pay  will  be  implied.  A  pay- 
ment of  interest  on  a  note  constitutes  a  suf- 
ficient acknowledgment  to  pay  to  toll  the 
statute  of  limitations,  and  where  a  sufficient 
payment  on  a  note  secured  by  a  mortgage 
was  made  to  take  the  note  out  of  the  statute 
of  limitations  the  payment  was  effective  to 
prevent  the  mcMrtgage  securing  the  debt  from 
being  barred.  MacMlllan  t.  Clements  (Ind.) 
70  N.  B.  997,  OOa 

ACQUAINTANCL 

See  ''Intimate  Acquaintance.* 

ACQUAINTED. 

See  "Made  Acquainted.** 

ACQUIRE. 

The  word  'Acquire,**  as  used  in  a  stat- 
ute providing  that  where  a  person  transacts 
business  as  a  trader  without  disclosing  the 
name  of  his  principal  all  the  property,  stock, 
money,  and  choses  in  action  used  or  acquired 
In  such  business  shall  be  liable  for  his  debts, 
means  obtain,  procure,  to  get  as  one's  own ; 
and  the  proceeds  of  a  policy  of  Insurance  on 
goods  of  the  trader  for  an  undisclosed  prin- 
cipal Is  obtained  and  procured  in  such  busi- 
ness and  is  applicable  to  the  payment  of  his 
debts.  Meridian  Land  &  Industrial  Go.  v. 
Ormond,  85  South.  179,  180,  82  Miss.  TOa 

AOQinsmoir 

Where  the  general  purpose  of  an  irriga- 
tion act,  as  indicated  by  the  caption.  Is  to 
provide  means  for  the  acquisition  and  con- 
veyance of  water  to  be  used  for  the  several 
purposes  mentioned  In  the  act,  a  statement 
in  the  caption  that  one  of  the  purposes  of 
the  act  is  to  provide  for  the  acquisition  of 
the  right  to  the  use  of  water  does  not,  when 
considered  with  the  whole  of  the  caption, 
prohibit  an  incorporation  in  the  act  of  a  pro- 
vision conferring  the  right  of  eminent  do- 
main over  land.    The  expression,  "to  provide 


ACQUIT. 

See  "Antiefoli  Acqnlt'* 

ACROSS. 

A  dty  ordinance  providing  that  trains 
shall  not  be  allowed  to  stand  or  remain 
"across'*  any  street  longer  than  a  certain 
time  is  not  violated  by  allowing  a  train  to 
stand  so  that  the  head  end  reaches  slightly 
into  the  street,  but  not  in  such  a  way  as  to 
obstruct  public  travel  Crowley  v.  Chicago^ 
St  P.»  M.  ft  O.  By.  Go.  (Wis.)  99  N.  W.  101(S» 
1017. 

ACT. 

See  "Constituted  by  the  AdT;  *n9ealing 
Act";     -Judicial   Act";     ''MUiisterlal 
Act";  "Overt  Act";  -Wrongful  Act- 
Work  synonymous,  see  "Work." 

ACT  OF  BAITKRUPTOT. 

The  giving  of  a  mortgage  by  an  Insol- 
vent subsequently  and  within  f6ur  months 
adjudged  a  bankrupt  to  secure  money  bor 
rowed  at  the  time  for  the  purpose  of  pre- 
ferring certain  of  his  creditors,  where  the 
lender  knew  or  had  reason  to  believe  that 
such  was  his  purpose,  was  an  "act  of  bank- 
ruptcy," under  Bankr.  Act  July  1,  1896,  c 
541,  S  67e,  80  Stat  564  [U.  S.  Comp.  St  1901, 
p.  3449].  In  re  Pease  (U.  8.)  129  Fed.  446^ 
447. 

A  mortgage  made  by  an  Insolvent  and 
recorded  within  four  months  prior  to  the  fil- 
ing of  a  petition  in  bankruptcy  against  him, 
if  given  with  intent  to  prefer  a  creditor,  con- 
stitutes an  act  of  bankruptcy.  In  rs  Bdel- 
man  (U.  S.)  180  Fed.  700,  701. 

ACT  OHABOED. 

Though  the  time  be  stated  In  an  lnfo^ 
mation  for  incest  the  prosecutor  has  the 
right  to  select  among  all  the  acts  of  the  kind 
which  he  could  prove  to  have  been  conunit- 
ted  between  the  parties  within  the  period 
alluded  to  and  within  the  Jurisdiction,  any 
one  of  those  acts  before  evidence  has  been 
Introduced  as  the  "act  charged"  in  the  infor- 
mation. In  other  words,  until  evidence  of 
some  such  act  has  been  given  the  charge  in 
the  Information  is  floating  and  contingent 


ACTION 


7563 
I  Appendix.] 


ACTIVB  MEMBER 


aimed  as  mucli  at  one  as  at  another,  and  at 
no  one  act  In  particular,  and  it  remains  for 
the  evidence  to  point  the  charge  to  a  partic- 
ular act  intended.  But  when  evidence  has 
been  introduced  tending  directly  to  the  proof 
of  one  act  and  for  the  purpoee  of  procuring 
a  conviction  upon  it,  from  that  moment  that 
particular  act  becomes  the  "act  charged." 
What  has  till  then  been  floating  and  contin- 
gent has  now  become  certain  and  fixed.  Peo- 
ple V.  Jennes8»  5  Mich.  305,  827. 

ACTION. 

See  "Cause  of  Action";  '*Chose  in  Ac- 
tion"; "Civil  Action  — Case  — Suit  — 
etc.";  "Local  Action";  "Penal  Action"; 
"Subject  of  Action." 

Any  action,  see  "Any." 

A  proceeding  upon  a  writ  of  sdre  facias 
to  revive  a  Judgment  is  not  an  "action,"  but 
simply  a  continuance  of  a  former  suit  Bick 
T.  Tanzey,  80  S.  W.  902,  004,  181  Mo.  516. 

A  proceeding  for  leave  to  issue  execu- 
tion on  a  Judgment  charging  land  with  owel- 
ty in  partition  is  an  "action,"  within  the  stat- 
ute of  limitations.  Ex  parte  Smith,  47  S.  E. 
16,  18,  134  N.  0.  405;  Appeal  of  Hamilton 
<N.  O.)  47  S.  E  16,  18. 

A  proceeding  by  mandamus  to  compel 
public  ofDcers  to  perform  an  official  act  is 
an  action,  within  Rev.  St  1808,  f  2918,  which 
provides  that  costs  shall  be  allowed  of  course 
to  the  plaintiff  in  an  action  in  the  circiilt 
court  on  a  recovery  in  certain  spedfled  cas- 
es, and  section  2920,  which  declares  that 
costs  shall  be  allowed  of  course  to  the  de- 
fendant in  the  actions  mentioned  in  the  two 
preceding  sections,  unless  the  plaintiff  was 
entitled  to  costs  therein.  State  v.  Board  of 
Trustees  of  Policemen's  Pension  Fund,  98  N. 
W.  954,  059,  121  Wis.  44. 

The  word  "action,"  defined  by  Rev.  Code 
Civ.  Proc.  S  12,  as  being  an  ordinary  pro- 
ceeding in  a  court  of  Justice  by  which  a  par- 
ty prosecutes  another  party  for  the  enforce- 
ment or  protection  of  a  right  the  redress  or 
prevention  of  a  wrong,  or  the  punishment  of 
a  public  offense,  does  not  include  a  proceed- 
ing to  foreclose  a  mortgage  by  advertise- 
ment because  no  right  is  litigated  between 
the  parties,  nor  is  the  power  of  a  court  of 
law  or  equity  Invoked.  Stevens  v.  Osgood 
(S.  D.)  100  N.  W.  161  (citing  Hall  T.  BarUett 
[N.  T.]  9  Barb.  207). 

AOTIOK  FOB  irSE  AMD  OOOITPATIOir. 

An  action  for  use  and  occupation  de- 
pends upon  the  existence  or  the  implication 
of  a  contract  whereby  the  relation  of  land- 
lord and  tenant  may  be  created.  Bttlinger 
V.  Begnon-McLean  Contracting  Co.,  85  N.  Y. 
Supp.  804,  42  BCisc.  Bep.  215. 
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AOTIOir  FOB  THE  VIOLATIOIT  OF  A 
LAW. 

Acts  1887,  p.  225,  No.  127,  providing  that 
in  all  actions  against  railway  companies  for 
the  violation  of  any  law,  regulating  the  trans- 
portation of  freight  or  passengers,  the  plain- 
tiff, if  successful,  shall  recover  a  reason.ible 
attorney's  fee,  to  be  taxed  according  to  the 
costs,  refers  to  actions  against  railroad  com- 
panies for  violation  of  statutory  regulations 
of  the  state  in  regard  to  transportation  of 
freight  and  passengers,  for  to  hold  it  appli- 
cable to  all  actions  against  railroads  in  the 
carriage  of  freight  or  passengers,  whether 
or  not  any  statute  was  violated,  would  doubt- 
less render  it  unconstitutional.  Kansas  City 
Southern  Ry.  Co.  v.  Marx  (Ark.)  80  S.  W.  579, 
580. 

ACTZON  Oir  A  NOTE. 

A  declaration  contained  two  special 
counts,  in  effect  declaring  on  a  note,  and  al- 
so contained  the  consolidated  common 
counts.  The  special  pleas  all  began  by  stat- 
ing that  the  causes  of  action  in  the  several 
counts  were  the  same  as  contained  In  the 
special  counts,  and  the  evidence  all  related 
to  the  special  counts.  Defendant  the  guar- 
antor of  the  note,  pleaded  failure  of  consid- 
eration, and  contended  that  there  was  a  con- 
temporaneous written  agreement  with  the 
note,  and  referring  to  it,  which  was  special- 
ly pleaded  by  plaintiff.  It  was  held  that  the 
suit  was  an  "action  on  a  note,"  within  2  Starr 
&  C.  Ann.  St  1896,  p.  2802,  c.  08,  {  9,  declar- 
ing that  in  such  actions  defendant  may  plead 
failure  of  consideration.  Ewen  v.  Wilbor,  70 
N.  B.  575,  578,  208  111.  492. 

AOTIOKABUB  IfEOIJOEKOE. 

"Actionable  negligence,  or  negligence 
which  constitutes  a  good  cause  of  action, 
grows  out  of  a  want  of  ordinary  care  and 
slcill  in  respect  to  a  person  to  whom  the  de- 
fendant is  under  an  obligation  or  duty  to 
use  ordinary  care  and  skill.  The  owner  of 
land  and  of  buildings  assumes  no  duty  to  one 
who  is  on  his  premises  by  permission  only, 
and  is  a  mere  licensee,  except  that  he  will 
refrain  from  willful  or  affirmative  acts 
which  are  Injurious."  Means  v.  Southern  ' 
California  Ry.  Co.  (Cal.)  77  Pac.  1001,  1003 
(cltiug  Gibson  v.  Leonard,  143  III.  182,  189, 
32  N.  E.  182,  183,  17  li.  B.  A.  588,  86  Am.  St 
Rep.  876). 

ACTIVE  MEMBER. 

The  by-laws  of  a  police  relief  associa- 
tion required  |2  per  annum  as  dues  from  ac- 
tive members,  and  |8  per  annum  from  those 
who  had  honorably  left  the  force,  and  also 
made  a  distinction  as  to  sick  benefits  between 
active  and  retired  members  of  the  force. 
The  rules  of  the  board  of  police  commission- 
era^  which  had  authority  to  define  plaintlfl's 
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iiiatuft,  required  plaintiff,  though  on  the  pen- 
lion  roll,  to  be  subject  to  call  by  day  or 
night  Held,  that  plaintiff  was  entitled  to 
pay  dues  and  receive  sick  benefits  as  an  ac- 
tive member  of  the  force.  Nickerson  v.  Provi- 
dence PoUce  Ass'n  (B.  I.)  67  AtL  1057.  105a 

ACTIVE  TRUST, 

An  active  trust  was  created  where  the 
property  was  devised  to  a  trustee  to  sell  and 
convey,  and  invest  the  proceeds  as  he  deem- 
ed best  and  he  was  further  authoriased  to 
hold,  manage,  control,  care  for,  lease,  and  re- 
invest during  a  period  of  five  years,  and  to 
pay  the  income  to  the  children  of  testatrix. 
Harris  v.  Ferguy,  69  N.  B.  844,  207  111.  534. 

ACTUAL  COST. 

The  phrase  "actual  cost**  as  used  In  St 
x890,  c.  428,  S§  3-7,  providing  for  the  aboli- 
tion of  grade  crossings  by  a  railroad  com- 
pany, declaring  that  commissioners  were  to 
decide  what  alterations  were  necessary,  and 
providing  that  the  company  should  pay  a 
specified  per  cent  of  the  actual  cost  of  the 
alterations,  including  in  such  cost  the  cost 
of  the  hearing  and  the  compensation  of  the 
commissioners  and  auditors  for  their  serv- 
ices, and  all  damages  for  the  taking  of  the 
land  necessary  to  carry  out  the  alterations 
that  have  been  ordered,  means  "cost  of  what 
is  described,  though,  where  damages  are  in- 
curred in  taking  land  to  carry  out  the  report 
of  the  commissioners,  counsel  fees  and  extra 
work  done  by  selectmen  paid  by  a  town  in  de- 
fending or  settling  a  claim  for  such  damages 
for  land  taken  for  the  purpose  of  abolishing 
grade  crossings  have  been  held  to  be  includ- 
ed." Interest  paid  on  money  borrowed  by  the 
railroad  company  to  make  the  alterations  is 
not  a  part  of  the  actual  cost  In  re  Directors 
of  Old  Colony  R.  Ck>.,  70  N.  BL  62,  63^  185 
Mass.  160. 

ACTUAL  DAMAGES. 

As  used  in  a  libel  law  providing  that,  be- 
fore any  proceedings  shall  be  brought  for  the 
publication  in  a  newspaper  of  a  libel,  plain- 
tiff shall  serve  a  written  notice  on  defendant 
specifying  the  article  and  the  statements 
which  he  alleges  to  be  false,  and  that  if  it 
appears  on  trial  that  the  article  was  pub- 
lished in  good  faith,  that  its  falsity  was  due 
to  an  honest  mistake  in  fact  and  that  there 
were  reasonable  grounds  for  believing  that  the 
article  was  true,  and  that  within  ten  days 
after  the  service  of  notice  a  fair  and  full  re- 
traction was  published,  plaintiff  shall  recover 
only  actual  damages,  the  term  ^'actual  dam- 
ages'* means  compensatory  damages,  and  in- 
cludes pecuniary  loss,  direct  or  indirect  or 
special  damages,  damages  for  physical  pain 
and  inconvenience,  damages  for  mental  suf- 
fering, and  damages  for  injury  to  reputation. 
It  does  not  include  punitive  damages.    Os- 


I  born  V.  Leadi,  47  &  B.  811,  813^  135  N.  a 
628,  66  li.  B.  A.  648. 

ACTUAL  EXPENSE. 

''Actual  expense,"  in  SesiSL  Laws  1890, 
pp.  406,  406,  I  1,  providing  that  the  sherllT 
shall  be  allowed,  in  addition  to  his  salary, 
the  actual  and  necessary  expense  for  care  of 
each  prisoner,  means  the  actual  outlay  or 
payment  of  money  for  benefits  furnished  the 
prisoners.  Mombert  v.  BannodL  County 
(Idaho)  75  Pac.  239,  241. 

ACTUAL  KNOWLEDGE. 

The  word  "Notice,"  as  used  in  a  provi- 
sion in  the  bankruptcy  act,  that  Judgment  of 
discharge  does  not  bar  such  debts  as  have 
not  been  duly  scheduled  with  the  name  of  the 
creditor,  if  known,  unless  such  creditor  has 
notice  or  actual  knowledge  of  the  bankruptcy 
proceedings,  etc.,  means  the  same  as  "actual 
knowledge."  The  terms  are  merely  convert- 
ible.   Fields  V.  Bust  (Tex.)  82  S.  W.  831,  333w 

ACTUAL  MARKET  VALUL 

The  best  test  of  actual  market  ralue  is  a 
sale  on  a  market  under  circumstances  calcu- 
lated to  elicit  full  and  free  bidding  by  in- 
tending purchasers.  Opinions  as  to  what  a 
thing  would  bring  are  necessarily  less  con- 
vincttg  as  to  its  value  than  the  fact  of  what 
it  did  bring.    Franda  v.  MiUion  (Ky.)  80  a 

ACTUAL  NOTICE. 

"Notice  is  actual  when  the  purchaser 
knows  of  the  existence  of  the  adverse  claim, 
or  perhaps  when  he  is  conscious  of  having 
the  means  of  knowledge,  and  yet  does  not 
use  them;  and  it  is  immaterial  whether  hlB 
knowledge  results  from  direct  Infonnation, 
or  is  gathered  from  facts  and  circumstances." 
Clark  V.  Lambert  (W.  Ya.)  47  &  B.  312,  818 

Within  the  rule  of  law  that  ""actual  no- 
tice" must  be  given  to  persons  dealing  with 
a  partnership,  of  the  retirement  of  a  partner, 
so  as  to  relieve  the  retiring  partner  of  liabil- 
ity, one  who  sells  his  business,  which  he  has 
conducted  under  a  firm  name,  to  another, 
such  other  continuing  the  business  under  the 
same  name,  must  give  actual  notice  of  the 
sale  to  those  who  have  dealt  with  hhn.  Pub- 
lication of  the  sale  in  a  newspaper,  and 
changing  the  name  of  the  proprietor  on  the 
sign  at  the  place  of  business,  is  not  actual 
notice.  Werner  Co.  r.  Oalhoun  (W,  Va.)  46  a 
B.  1024, 1028, 

ACTUAL  OCCUPANCY. 

Laws  1885,  p.  482,  a  283,  I  9,  declaring 
that  the  forest  commission  shall  have  tbe 
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**care,  control«  and  auperlntendeiice^  of  the 
forest  preserye,  and  Laws  1900,  p.  62,  c.  20,  | 
220,  Bubd.  1,  declaring  that  it  ahall  have  the 
"care,  control,  and  supervision"  thereof,  do  not 
place  the  commission  in  the  actnal  occnpancy 
of  the  wild  and  vacant  lands  within  the  pre- 
serve. People  V.  Kels^,  89  N.  Y*  Sapp.  416, 
96  App.  Div.  148. 

ACTUAL  POSSESSION. 

** 'Actual  possession,'  as  a  legal  phrase, 
Is  put  in  opposition  to  the  other  phrase,  'pos- 
session in  law'  or  'constructive  possession.' 
Actual  possession  is  the  same  as  pedis  pos- 
sessio  or  pedis  positio,  and  these  mean  a  foot- 
hold on  the  land,  an  actual  entry,  a  posses- 
sion in  fact,  a  standing  upon  it,  an  occupa- 
tion of  it,  as  a  real,  demonstrative  act  done. 
It  is  the  contrary  of  a  possession  in  law, 
which  follows  in  the  wake  of  title."  People 
V.  Kelsey,  89  N.  Y.  Supp.  416,  418  (citing 
OhurchlU  r.  Onderdonk,  69  N.  Y.  IMi. 

ACTUAL  REBELLION. 

''Actual  rebellion  or  insurrection,'*  In  its 
ordinary  acceptation,  means  a  resistance  to 
the  established  order  of  things.  State  t.  Mc- 
Donald (Ala.)  4  Port  449,  457. 


ACTUAL  RESIDENT. 

Whether  a  person  is  an  "actual  resident" 
of  a  particular  school  district,  within  the 
meaning  of  (Sen.  St  1894,  |  8697,  must  de- 
pend upon  the  special  fiicts  of  each  particu- 
lar case.  State  v.  Board  of  Education  of  In- 
dependent School  Dist,  97  N.  W.  885^  886,  91 
Mlnn.26& 


ADDITION. 

See  'In  Addition  tow** 

ABDmONAIi. 

"Additional"  means  given  with  or  joined 
to  some  other,  and  embraces  the  idea  of  Join- 
ing or  uniting  one  thing  to  another,  so  as  to 
form  an  aggregate.  Kadderly  v.  City  of 
Portiand,  74  Pac.  HO,  n7,  44  Or.  118  (citing 
Anderson's  Law  Diet;  State  v.  Hull,  53 
Miss.  626,  645;  Brooks  T.  Whltmoreb  139 
Mass.  356,  81  N.  B.  731). 

ADDinOHAZi  AMERBMEHT. 

An  amendment,  though  not  on  the  same 
subject  or  article,  is  an  "additional  amend- 
ment" within  C!onst  art  17,  I  2,  prohibiting 
the  proposal  of  any  additional  amendment  or 
amendments  of  the  Constitution  while  one  is 
awaiting  action  of  a  second  Legislature  or  of 
the  electors.  Kaddorly  v.  (^ty  of  Portland, 
74  Pac  710,  717,  44  Or.  11& 


ADDinOHAZi  SEBVITUDB. 

The  construction,  maintenance,  and  op- 
eration of  a  telephone  system  on  the  streets 
of  a  city  in  such  a  manner  as  not  to  cause 
unnecessary  injury  or  inconvenience  to  prop- 
erty owners  is  not  an  additional  servitude  for 
which  an  abutting  owner  is  entitled  to  com-w 
pensation.  Kirby  v.  Citizens'  Telephone  Co, 
of  Sioux  Palls  (S.  D.)  9f  N.  W.  3,  4. 

The  establishment  by  a  railway  company 
of  a  system  of  wires  and  posts  over  its  right 
of  way  is  not  the  imposition  of  an  "addition- 
al servitude,"  within  the  meaning  of  that 
term,  authorizing  an  abutting  owner  to  claim 
additional  compensation.  Railroad  compa- 
nies may  devote  the  right  of  way  which  they 
have  acquired  to  any  use  indispensable  to  or 
which  will  facilitate  the  fulfillment  of  the 
objects  of  their  corporate  existence,  whether 
these  uses  be  by  grading,  constructing  of 
telegraph  lines,  or  other  incidental  uses  req* 
ulsite  for  the  convenient,  safe,  and  successful 
conducting  of  their  business  and  regular  run- 
ning of  their  trains.  City  of  Canton  v.  Can- 
ton Cotton  Warehouse  Ca  (Miss.)  86  South. 
266,  271,  65  L.  B.  A.  561. 

ADEQUATE  CONSIDERATION. 

An  adequate  consideration  is.  one  which 
must  not  be  so  disproportionate  as  to  shock 
our  sense  of  that  morality  and  fair  dealing 
that  should  always  characterize  transactions 
between  man  and  man.  Baton  v.  Patterson 
(Ala.)  2  Stew,  ft  P.  9,  19. 

The  word  "adequacy,"  as  used  in  an  in- 
struction that  the  adequacy  of  the  considera- 
tion was  for  the  parties  to  consider  at  the 
time  of  making  an  agreement  and  not  for  the 
court  when  it  was  sought  to  be  enforced,  evi- 
dently does  not  refer  to  the  legal  sufiQclency 
of  the  consideration,  but  to  the  inducements 
which  operated  on  the  minds  of  the  parties 
in  making  the  contract  Rosseau  v.  Rouss, 
86  N.  Y.  Supp.  497,  502,  91  App.  Div.  230. 

ADJACENT. 

It  is  not  essential  that  property,  to  be 
adjacent  to  a  river,  should  be  in  actual  con- 
tact therewith.  A  thing  is  adjacent  to  an- 
other when  it  lies  near  or  close  to  it  al- 
though it  is  not  in  actual  contact  therewith. 
Yuba  County  v.  Kate  Hayes  Biin.  Co.,  74  Pac. 
1049,  1050,  141  Cal.  360. 

The  word  "adjacent"  means  contiguous, 
adjoining,  lying  close  at  hand,  near.  As 
used  in  Act  March  3,  1875,  a  152,  18  Stat 
482  [U.  S.  Comp.  St  1901,  p.  1568],  granting 
to  certain  railroad  companies  the  right  of 
way  through  the  public  lands  to  the  extent 
of  100  feet  on  each  side  of  the  central  line  of 
the  road,  with  the  right  to  take  materials  for 
its  construction  from  the  public  lands  adja- 
cent to  the  line  of  the  road,  it  does  not  in- 
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dude  lands  which  are  20  miles  distant  from 
the  right  of  way,  but  it  does  include  lands 
within  2  miles.  United  States  ▼.  St  An- 
thony R.  Co.,  24  Sup.  Gt  333,  835,  838,  192 
U.  S.  524,  48  L.  Ed.  548. 

Under  a  marine  policy  insuring  a  dredge, 
.  and  providing  that  it  was  warranted  confined 
to  the  use  and  navigation  of  the  waters  of 
New  Haven  Harbd^  and  ''adjacent  inland 
waters,"  and  declaring  that  any  deviation 
beyond  the  limits  shall  avoid  the  policy,  the 
use  of  the  dredge  in  an  inland  water  adja- 
cent to  Bridgeport  Harbor,  17  miles  from 
New  Haven  Harbor,  was  a  deviation.  Kirk 
V.  Home  Ins.  Co.,  86  N.  Y.  Supp.  d80,  dSl,  92 
App.  Div.  20. 

ADJOURNED  TERM. 

The  "adjourned  term**  mentioned  in  Rev. 
St  1899,  §  1605,  which  provides  that  special 
or  adjourned  sessions  of  any  court  may  be 
held  in  pursuance  of  the  proclamation  of  the 
sheriff,  or  in  continuation  of  the  regular 
term,  when  so  ordered  by  the  court  in  term 
time,  the  order  being  entered  on  its  record, 
although  it  is  a  continuation  of  a  regular 
term,  is  not  the  uninterrupted  or  unbroken 
session  held  in  pursuance  of  an  adjournment 
from  day  to  day,  but  is  a  session  held  after 
lapse  of  a  longer  period,  and  is  commonly 
called  an  "adjourned  term."  Rev.  St  1899, 
§  7033,  providing  that  an  election  contest 
shall  be  determined  at  the  first  term  of  the 
circuit  court  held  15  days  after  the  official 
counting  of  the  votes  and  service  of  the  no- 
tice of  contest,  unless  the  same  should  be 
continued  by  consent  or  good  cause  shown,  is 
not  limited  to  the  next  regular  term  of  court 
but  authorized  the  service  of  notice  of  con- 
test to  be  held  at  an  adjourned  term.  Mont- 
gomery y.  Dormer,  79  S.  W.  913,  915^  181 
Mo.  5. 

ADMINISTRATION. 

See  ''Matter  of  AdministratioiL*' 

ADMINISTRATOR. 

Administrators  are  creatures  of  the  stat- 
utes, and  have  no  powers  except  those  con- 
ferred therein.  The  only  direct  and  specific 
power  conferred  on  the  administrator  in  con- 
nection with  the  repairs  and  improvements  of 
an  estate  is  that  he  is  authorized  to  keep  the 
buildings  in  tenantable  repair,  extraordinary 
casualties  excepted,  unless  not  directed  to  do 
so  by  an  order  of  the  court  Rice  t.  Gonwill 
(Tex.)  80  S.  W.  393,  394. 

ADMINISTRATOR  AD  OOLUGENDUM. 

An  administrator  ad  colligendum  is  the 
mere  agent  or  officer  of  the  court  to  collect 
and  preserve  the  goods  of  the  deceased  until 
some  one  is  clothed  with  authority  to  admin- 


ister them,  and  cannot  complain  that  another 
is  appointed  administrator  in  chief.  Flora 
▼.  Mennice,  12  Ala.  836,  837. 

An  administrator  ad  colligendum  is  not 
such  a  representative  of  the  estate  as  to  re- 
quire claims  to  be  presented  to  him  in  order 
to  avoid  the  statute  of  nonclaim.  Erwin  v. 
Branch  Bank  at  Mobile,  14  Ala.  307,  314. 

ADMISSION. 

What  are  called  "admissions'*  in  civil  ac- 
tions, in  criminal  law  are  called  "confes- 
sions.** Merriweather  v.  Conuuonwealth 
(Ky.)  82  S.  W.  592,  596. 

ADMITTED  TO  BAIL 

The  words  "not  admitted  to  bail,**  as 
used  in  Rev.  Ck>des  1899,  I  8679,  relating  to 
release  on  habeas  corpus,  mean  that  the  ac- 
cused has  not  been  discharged  on  bail,  but  is 
in  custody  under  conunitment  because  unable 
or  unwilling  to  furnish  the  bail  required. 
SUte  y.  Larson,  97  N.  W.  537»  638»  12  N.  D. 
474. 

ADOPTED. 

The  word  "adopted,"  In  a  stipulation  to 
the  effect  that  the  report  of  a  referee  shall  be 
accepted  and  adopted,  has  the  same  meaning 
as  "accepted,"  and  the  effect  of  the  stipula- 
tion is  merely  to  waive  the  right  to  question 
the  authenticity  of  the  report  on  the  settle- 
ment of  the  bill  of  exceptions.  Babcock  v. 
Ormsby  (S.  D.)  100  N.  W.  759. 

ADULT. 

"Full  age  in  male  or  female  la  21  years, 
which  age  is  completed  on  the  day  preceding 
the  anniversary  of  a  person's  birth,  who  till 
that  time  is  an  infant,  and  so  styled  in  law." 
Under  the  express  provisions  of  Ck>de,  S  3188, 
a  male  person  remains  a  minor  uatil  the  age 
of  21  years,  but  the  common  law  is  modified 
by  the  statute  to  the  extent  of  declaring  a  fe- 
male an  adult  at  18  years  of  age,  and  all 
persons  such  upon  marriage.  Banco  De  So- 
nera V.  Bankers*  Mut  Casualty  Co.  (Iowa) 
100  N.  W.  532,  535  (quoting  BlackstoneX 

ADVANCE. 

The  advance  of  money  does  not  Imply  t 
loan.  A  contract  of  employment  as  a  sales- 
man at  a  certain  commission^  the  employer 
to  advance  the  salesman  a  certain  sum  month- 
ly, "said  advances  to  be  charged  and  deduct- 
ed from  the  conmiissions  computed  at  the  end 
of  the  period  of  employment,"  does  not  cre- 
ate a  personal  liability  on  the  part  of  tbe 
salesman  to  repay  advances  in  excess  of  com- 
missions earned.  Schleslnger  v.  Burland,  83 
N.  Y.  Supp.  350,  351,  42  Misc.  Rep.  206. 
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The  phrase  in  a  memorandiim  of  late  of 
beans,  "he  to  have  advanoe  for  two  weeks," 
cannot,  without  extrinsic  testimony,  be  oon- 
strned  to  refer  to  the  market  price  at  the 
end  of  two  weeks,  bnt  it  either  refers  to  the 
highest  price  during  the  two  weeks,  or  re- 
quires extrinsic  evidence  to  explain  it,  in 
which  event  its  construction  on  conflicting 
testimony  was  properly  submitted  to  the 
jury.  Chase  r.  Ainsworth  (Mich.)  97  N.  W. 
404. 

ABVAHCEMEMT. 


ADVERSE  CLAIM. 

A  claim,  by  one  who  acquired  possession 
of  property  of  a  bankrupt  before  the  filing 
of  the  petition  in  bankruptcy,  that  such  prop- 
erty was  delivered  to  him  in  part  payment  of 
a  debt,  and  that  he  had  no  reasonable  cause 
to  believe  that  a  preference  was  thereby  in- 
tended, is  clearly  an  adverse  claim,  which  a 
referee  has  no  Jurisdiction  to  summarily  de- 
termine on  its  merits,  except  by  the  claim- 
ant's consent.  In  re  Adams  (17.  8.)  130  Fed. 
788,  789  (citiDg  In  re  Hartman  [U.  8.]  10  Am. 
Bankr.  Rep.  887,  121  Fed.  940). 


An  advancement  Is  an  irrevocable  gift  | 
by  a  parent  to  a  child  of  the  whole  or  part  ADVERSE  PARTY. 
of  what  it  is  supposed  the  child  will  be  en- 
titled to  upon  the  death  of  the  parent,  who 
afterwards  dies  intestate.  In  re  Allen's  Bs- 
tate,  56  Atl.  928,  929,  207  Pa.  825  (citing  Ap- 
peal of  Bshleman,  74  Pa.  [24  P.  F.  Smith] 
42.J 


An  advancement  is  an  irrevocable  gift 
by  a  parent  in  his  lifetime  to  his  child,  on  ac- 
count of  such  child's  share  of  the  estate  after 
the  parent  is  dead.  Schweltxer  v.  8chweit- 
ser  (Ky.)  82  8  W.  625 

"An  advancement  is  that  bestowment  of 
property  by  one  standing  in  loco  parentis  to 
another,  In  anticipation  of  the  letter's  share 
In  the  donor's  estate.  It  may  in  one  sense 
be  a  gift ;  but  its  treatment  in  law  as  an  ad- 
vancement depends  on  two  facts — one,  that 
the  donor  shall  die  intestate,  totally  or  par- 
tially; the  other,  that  the  gift  shall  have 
been  in  fact  with  a  view  to  a  portion  or  set- 
tlement in  life  upon  the  donee."  Owsley  t. 
Owsley  (Ky.)  77  a  W.  894,  896. 

The  word  "advancement,"  in  its  limited 
statutory'  meaning,  is  applicable  only  to 
cases  of  intestacy,  and  to  moneys  advanced 
l^  a  parent  to  a  child  in  anticipation  of  such 
child's  future  share  of  the  parent's  estate. 
it  is  employed  by  courts  of  equity  in  a  wider 
sense  to  denote  money  or  property  advanced 
as  a  satisfaction  pro  tanto — a  general  legacy 
given  by  a  parent  or  other  person  standing 
in  loco  parentis  to  a  child  or  grandchild.  In 
re  Cramer,  89  N.  Y.  Supp.  469,  470,  43  Misc. 
Bep.  494. 

Comp.  St  1908,  c.  28,  9  84,  declares  that 
In  order  that  a  gift  or  grant  shall  be  deemed 
an  advancement  it  must  be  expressed  in  the 
gift  or  grant  to  be  so  made,  charged  in  writ- 
ing by  the  Intestate  as  an  advancement,  or 
acknowledged  in  writing  as  such  by  the  child 
or  other  descendant  This  section  by  impli- 
cation excludes  parol  evidence  of  an  ad- 
vancement Boden  v.  Mier  (Neb.)  98  N.  W. 
701,  704  (citing  Pomeroy  v.  Pomeroy,  67  N. 
W.  430,  93  Wis.  262;  Bulkeley  v.  Noble,  19 
Mass.  [2  Pick.]  337;  Bullard  v.  Bullard,  22 
Mass.  &  Pick.]  527;  Barton  r.  Rice,  39  Mass. 
[22  Pick.]  60®. 


The  term  "adverse  party,"  as  used  In 
Rev.  8t  1887,  f  4808,  providing  that  the  serv- 
ice of  notice  of  appeal  must  be  made  on  the 
adverse  party  or  his  attorney,  means  every 
party  whose  interest  in  the  subject-matter 
would  be  affected  by  a  modification  or  revers- 
al of  the  Judgment  or  order  appealed  from, 
Irrespective  of  whether  he  is  a  plaintiff,  de- 
fendant, or  intervener.  Titiman  v.  Alamance 
Min.  Co.  adaho)  74  Pac.  529. 

"Adverse  parties,"  within  Laws  1899,  p. 
83,  c.  62,  providing  for  the  service  of  notice 
of  appeal  on  adverse  parties,  are  all  parties 
whose  interests  require  that  the  order,  Judg- 
ment or  decree  appealed  from  be  sustained. 
It  is  immaterial  whether  such  party  appeared 
as  one  of  the  original  parties  to  the  action, 
or  was  brought  in  by  order  of  the  court. 
Stephens  v.  Stevens,  75  Pac.  619,  620,  27 
Utah,  261. 

The  term  "adverse  party,"  as  used  in 
Rev.  St  1898,  f  3049.  relating  to  the  service 
of  notice  of  appeal  to  the  Supreme  Court 
does  not  mean  merely  the  opposite  party  on 
the  record.  A  person  may  be  an  appellant 
or  an  adverse  party,  within  the  meaning  of 
the  statute,  and  his  name  not  appear  in  the 
litigation  resulting  in  the  decision.  If  he  has 
a  substantial  interest  adverse  to  the  decision, 
tliat  is  all  that  is  required  for  an  appellaut 
whether  it  be  direct,  or  by  privity  created  be- 
tween himself  and  the  person  against  whom 
the  decision  was  rendered,  by  reason  of 
succeeding  to  his  rights  after  the  decision  or 
subsequent  to  the  commencement  of  the  ac^ 
tion.  Harrlgan  v.  Gilchrist  99  N.  W.  909, 
926,  121  Wis.  127  (citing  Rogers  v.  Shove,  98 
Wis.  271,  73  N.  W.  989;  Crowns  v.  Forest 
Land  Co.,  99  Wis.  103,  74  N.  W.  646;  Hiscock 
V.  Phelps  [N.  Y.]  2  Lans.  106;  Cotes  v.  Car- 
roll [N.  Y.]  28  How.  Prac.  436;  Barnes  v. 
Stoughton  [N.  Y.]  6  Hun,  264;  Pickersgill  v. 
Read  [N.  Y.]  7  Hun,  636;  Baylies,  New 
Trials  &  Appeals  [2d  Bd.]  145). 

The  plaintiff  serving  an  amended  com- 
plaint after  answer  must  be  deemed  an  "ad- 
verse party,"  within  Code  Civ.  Proc.  §  798, 
providing  that,  if  service  on  an  adverse  party 
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\b  made  through  the  post  office,  the  time 
within  which  such  adverse  party  Is  required 
to  do  an  act  Is  double  the  time  specified. 
Bucklln  v.  Buffalo,  A.  &  A.  R.  Co^  85  N.  Y. 
Supp.  114, 115,  41  Bilsa  Rep.  657. 

ADVERSE  POSSESSION. 

See,  also,  "Substantial  Inclosure.** 

"An  adyerse  possession  ought  to  be  such 
as  to  challenge  the  right  of  all  the  world; 
but  when  an  occupant  evacuates  the  place, 
and  suffers  It  to  go  to  wreck,  he  hauls  down 
his  colors,  and  the  challenge  is  withdrawn." 
Adverse  possession  "Is  to  be  made  out  by 
acts  which  are  open,  visible,  notorious,  and 
continuous,  and  does  not  depend  upon  the 
secret  purpose  and  Intention  of  the.  Intruder 
that  he  will  return  at  his  convenience,  sooner 
or  hiter,  and  reoccupy  the  land."  Continu- 
ous possession  for  five  years,  and  after  an 
abandonment  for  several  years  a  possefislon 
for  six  months,  followed  by  occupancy  of  a 
storehouse  for  several  years,  but  less  than 
seven,  did  not  make  out  that  continuous  ad- 
verse possession  sufficient  to  create  title  by 
prescription  under  color.  Chirk  r.  White,  48 
S.  B.  857,  358,  120  Oa.  057  (quoting  and 
adopting  definitions  in  Stephens  v.  Leach, 
10  Pa.  262;  Denham  v.  Holeman,  26  Ga.  183, 
71  Am.  Dec.  108). 

Before  possession  lawfully  taken  by  a 
co-tenant  can  become  adverse  to  the  parties 
Jointly  Interested  In  the  property,  so  as  to  set 
in  motion  the  statute  of  limitations,  there 
must  be  an  actual  ouster,  and  notice  or 
knowledge  of  the  hostile  Intention  in  pursu- 
ance of  which  the  exclusive  possession  has 
been  held.  Beers  v.  Sharpe,  76  Pac  717,  710, 
44  Or.  386. 

The  use  of  the  word  "adverse,"  In  an 
instruction  that  plaintiff  or  his  vendors  must 
have  held  land  In  controversy  in  actual  ad- 
verse possession,  to  a  well-defined  boundary 
line,  continuously,  for  15  years  prior  to  an 
alleged  trespass,  requires  a  finding  that  the 
land  was  held  in  hostile  opposition  by  plain- 
tiffs to  the  claim  of  defendants  and  all  oth- 
ers. Vincent  v.  WUlls  (Ky.)  82  S.  W.  583, 
584. 

The  possession  of  the  vendee  under  an 
executory  contract  for  the  purchase  of  land 
is  not  adverse  to  the  vendor  so  long  as  the 
purchase  money  Is  not  paid,  or  at  least  not 
before  the  vendee  Is  entitled  to  demand  a 
deed.  Johnson  v.  Peterson,  07  N.  W.  884, 
385,  00  Minn.  503  (citing  Hannibal  &  St  J. 
R.  Co.  V.  Miller,  115  Mo.  158,  21  8.  W.  016). 

To  constitute  the  adverse  possession  de- 
scribed in  Code  Civ.  Proc.  f  47,  providing 
that  when  it  shall  appear  that  an  occupant 
entered  into  possession  under  claim  of  title, 
founding  such  claim  on  a  written  instrument 


as  being  a  conveyance,  and  there  has  been  a 
continuous  occupation,  the  premises  shall  be 
deemed  to  have  been  held  adversely,  the  es- 
sential requirement  seems  to  be  that  the 
party  shall  enter  under  a  claim  of  title  exclu- 
sive of  any  other  right,  founding  such  claim 
upon  a  written  instrument  A  tax  deed  un- 
der which  possession  is  taken  is  sufficient 
color  of  title,  though  invalid,  linrphy  v. 
Dafoe  (8.  D.)  00  N.  W.  86,  88. 

Good  faith  is  no  element  of  adverse  pos- 
session. Dawson  v.  Falls  City  Boat  Club 
(Mich.)  00  N.  W.  17,  18. 

Freseriptton  disttasrnisbed. 

"Prescription"  is  the  term  usually  applied 
to  incorporeal  hereditaments;  "adverse  pos- 
session" to  lands.  Hindley  v.  Metropolitan 
Elevated  R.  Co^  86  N.  Y.  Supp.  661,  664»  42 
Misc.  Rep.  60. 

ADVISE. 

The  word  ''advise,'*  as  used  In  a  statute 
authorizing  city  councils  of  certain  cities  to 
appoint  a  city  attorney  whose  duty  it  shall  be 
to  advise  the  board  as  to  all  legal  matters, 
etc,  means  that  such  city  attorney  shall  be 
the  legal  adviser  of  the  council  in  all  matters 
of  litigation  and  legal  proceedings;  and  hi 
defining  the  duties  which  are  required  of  him 
in  his  department  the  council  may  properly 
Include  attention  to  litigation  as  to  which  It 
is  his  duty  to  advise  it  City  of  Ludlow  v. 
Richie  (Ky.)  78  S.  W.  100,  20a 

AFFAIR. 

See  ''Municipal  AfTalr.*' 

AFFIDAVIT. 

See  "Appear  by  Affldarir';   "False  Affi- 
davit";   "Fraudulent  Affidavit." 

.  An  affidavit  is  defined  by  Bouvler  as  a 
statement  or  declaration  reduced  to  writing, 
and  sworn  or  afllrmed  to  l)efore  some  officer 
who  has  authority  to  administer  an  oath. 
The  signature  of  the  affiant  is  not  necessary, 
In  the  absence  of  a  rule  of  court  or  statnte 
requiring  it  In  re  Shannahan-Wrightson 
Hardware  Co.  (Del.)  68  AtL  1023. 

AFFIRMATIVE  WARRANTY. 

"Warranties  in  insurance  law  are  of 
two  kinds-^affirmatlve  and  promissory.  Af- 
firmative warranties  consist  of  a  representa- 
tion in  the  policy  of  a  fact  Promissory  war- 
ranties are  those  that  require  that  something 
shall  be  done  or  not  done  after  the  policy 
takes  effect"  Rosenthal  C^lothing  &  Diy 
Goods  Co.  V.  Scottish  Union  &  National  Ins. 
Co.  (W.  Va.)  46  S.  BL  1021. 


AFBKAT 


AFFRAY. 


An  instruction  that  an  affray  is  a  mutnal 
combat  voluntarily  engaged  In  by  two  or 
more  persons  in  a  public  place,  while  tech- 
nically accurate,  might  be  construed  as  one 
in  which  both  willingly  took  part,  and  was 
therefore  misleading.  Reynolds  r.  Common- 
wealth (Ky.)  82  S.  W.  978,  979.  See,  also, 
Beynolds  r.  Commonwealth  (Ky.)  82  &  W. 
233. 

AFORETHOUGHT. 

See  ''MaUce  Aforethought** 

AFTERTHOUGHT. 

Afterthought  means  a  predetermination 
to  do  the  act,  however  sudden  or  recently 
formed  in  the  mind  the  resolution  to  do  it  has 
been  made.-  Hathaway  t.  Commonwealth 
(Ky.)  82  S.  W.  400,  402. 

AGAINST  HER  WILL 

As  used  in  a  statute  defining  rape  to  be 
the  carnal  knowledge  of  a  female  forcibly 
and  against  her  will,  the  words  "against  her 
will"  are  synonymous  with  the  words  "with- 
out her  consent"  Oore  t.  State,  46  S.  B. 
671,  672,  119  Ga.  418,  10  Am.  St  Rep.  182. 

AGAINST  LAW. 

See  "Decision  against  Law.** 

AGENT. 

See  "Duly  Authorised  Agent^;    *aA>cal 

Agent" 
As  owner,  see  "Owner.** 

The  word  "agent"  as  used  In  the  sta^ 
ute  of  Missouri  providing  that  foreign  corpo- 
rations doing  business  in  the  state  shall  file 
their  articles  of  incorporation,  establish  an 
office  or  agency,  and  subject  themselves  in 
prescribed  respects  to  the  laws  of  the  state, 
but  exempting  corporations  entirely  non- 
resident soliciting  business  through  drum- 
mers or  traveling  salesmen,  and  further  pro- 
viding that  service  shall  be  authorized  to 
be  made,  in  an  action  against  a  corporation 
having  no  office  or  agency,  by  serving  an 
agent  of  the  company,  wherever  found,  does 
not  include  one  merely  solicitiDg  orders  for 
goods  which  are  sent  to  the  nonresident  prin- 
cipal, a  corporation,  to  be  filled,  the  solicitor 
receiving  a  commission  on  such  orders,  and 
having  no  other  relation  to  the  corporation, 
and  having  no  relation  to  the  matter  out  of 
which  an  action  against  the  corporation  arose. 
Strain  r.  Chicago  Portrait  Co.  (U.  &)  126 
Fed.  831,  882. 

One  employed  by  a  refining  company  to 
sftU  and  distribute  oil  to  customers,  being 
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paid  by  a  commission  on  the  amount  of  sales, 
is  an  agent  or  servant  of  the  company,  which 
is  liable  for  acts  of  negligence  in  the  conduct 
of  the  business  on  the  part  of  the  agent  or 
others  employed  by  him.  Riggs  r.  Standard 
OU  Co.  (U.  S.)  180  Fed.  199,  201. 


The  word  "agent"  as  used  in  a  statute 
providing  for  service  of  process  on  telegraph 
and  telephone  companies.  Is  not  intended  to 
be  understood  in  any  unusual,  limited,  or  re- 
stricted sense,  or  otherwise  than  was  Jus- 
tified in  its  ordinary  signification.  Southern 
Bell  Telephone  &  Telegraph  Co.  v.  Parker, 
47  S.  B.  194,  197,  119  Ga.  721. 

While  a  bookkeeper  may  be,  and  often 
is,  the  agent  of  his  employer,  the  word  does 
not  ex  vi  termini  import  that  relation,  and, 
in  the  absence  of  averment  that  it  exists, 
the  courts  cannot  by  intendment  enlarge  the 
ordinary  signification  of  the  word  so  as  to 
bring  it  within  a  class  to  which  it  may  or 
may  not  belong.  Code  1887,  S  3286  [Ya.  Ck>df 
1904,  p.  1730],  provides  that  when,  in  as- 
sumpsit an  affidavit  is  filed  with  a  declara- 
tion that  the  amount  claimed  is  Justly  due, 
a  plea  in  bar  shall  not  be  received  unless 
verified,  in  the  absence  of  which  Judgment 
shall  be  for  plaintiff.  An  affidavit  by  plain- 
tiff's bookkeeper,  filed  with  the  declaration, 
is  insufficient  to  authorize  Judgment  in  favor 
of  plaintiff,  though  the  statute  permits  the 
filing  of  the  affidavit  by  plaintiff  or  his  agent 
Merriman  Co.  T.  Thomas  A  Co.  (Va.)  48  S. 
S.  490,  482. 

AGGRAVATE. 

Increase  synonymous,  see  "Increase.** 

AGGRIEVED. 

As  determining  right  to  appeal,  see  ''Ag- 
grieved  Party." 

Where  it  appears  that  a  corporation  has 
no  personalty  subject  to  taxes,  it  sufficiently 
appears  that  it  was  aggrieved,  so  as  to  en- 
title it  to  a  cancellation  of  a  tax.  People  v. 
Feitner,  87  N.  Y.  Supp.  804,  807,  92  App.  Div. 
518. 

The  passenger  to  whom  a  transfer  is  de- 
nied must  necessarily  be  the  "aggrieved  par- 
ty," in  the  language  of  Railroad  Law,  I  104 
(Laws  1890,  p.  1082,  c.  565,  as  amended  by 
Laws  1892,  p.  1406»  c.  676),  providing  that 
for  every  refusal  fo  comply  with  the  act  the 
corporation  so  refusing  shall  forfeit  (50  to 
the  aggrieved  party.  Fox  v.  Interurban  St 
R.  Co.,  86  N.  Y.  Supp.  64^  65,  42  Misc.  Rep. 
58a 

AOOBIEVED  PABTT. 

A  defendant  is  truly  'Aggrieved*'  only 
when  by  appropriate  pleadings,  or  pleadings 
and  proofs*  he  has  become  an  active  party 
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to  an  Isaue  or  a  oontroyersy  which  Is  adjudg- 
ed against  him.  New  Jersey  Building,  Loan 
&  Inyestment  Go.  r.  Lord  (N.  J.)  58  Atl.  185, 
187. 

In  legal  acceptation  a  party  Is  "aggrley- 
ed"  by  a  Judgment  or  decree  when  it  oper- 
ates on  his  rights  of  property,  or  bears  di- 
rectly upon  his  interest.  Ruff  v.  Montgom- 
ery, 36  South.  67,  68,  83  Biiss.  185  (citing  2 
Cyc.  p.  633). 

Upon  principle,  as  to  any  Judgment  or 
order  of  a  court  adverse  to  one  in  a  suit  or 
proceeding,  who  is  the  proper  representatiye 
therein,  of  the  interests  of  others  prejudiced 
by  the  result,  that  one  is  a  "party  aggrieved," 
within  the  meaning  of  such  term  as  used  in 
appeal  statutes.  McKenney  ▼.  Mlnahan,  97 
N.  W.  488,  490,  119  Wis.  651. 

Where  the  probate  of  a  will  Is  denied, 
the  executor  therein  named  is  a  "party  ag- 
grieved," and  consequently  possesses  suffi- 
cient interest  to  enable  him  to  appeal  under 
Code  Civ.  Proc.  SS  1294,  2568,  authorizing 
appeals  by  any  person  aggrieved  by  the  or- 
der appealed  from.  In  re  Rayner's  Will,  87 
N.  Y.  Supp.  23,  93  App.  Div.  114. 

If  the  court  entered  a  Judgment  which 
deprived  complainant  of  any  of  its  property 
rights,  then  it  must  be  a  "party  aggrieved," 
within  Rev.  St  1887,  |  4802,  providing  that 
any  party  aggrieved  may  appeal.  It  is  not 
necessary  for  a  person  or  corporation  to  be 
named  as  plaintiff  or  defendant  or  inter- 
vener in  the  title  to  an  action,  or  in  the  title 
to  a  Judgment  entered  therein,  in  order  to 
become  a  party  to  the  action.  Washington 
County  Abstract  Co.  v.  Stewart  (Idaho)  74 
Pac.  955,  956.  957. 

One  not  an  heir,  but  merely  a  legatee 
under  an  alleged  will  of  decedent  antedating 
another  alleged  will  of  decedent,  which  was 
admitted  to  probate  in  the  county  court  with- 
out first  having  procured  the  allowance  of 
the  will  under  which  he  claims  in  the  county 
court,  which  has  sole  Jurisdiction  of  the  pro- 
bate of  wills,  is  a  "party  aggrieved,"  within 
Rev.  St.  1898,  |  3788,  authorizing  appeals 
from  the  county  court  on  the  probate  of 
wills  only  by  persons  aggrieved.  In  re 
Hunt's  Will  (Wis.)  100  N.  W.  874,  876. 

Where  the  wife  of  a  minor  under  guard- 
ianship had  obtained  a  divorce,  with  a  decree 
for  alimony,  prior  to  the  settlement  of  the 
guardian's  account  on  the  husband's  becom- 
ing of  age,  but  she  had  neither  brought  suit 
against  the  guardian,  attached  the  ward's 
estate,  nor  levied  an  execution,  she  was  not 
a  party  aggrieved,  so  as  to  be  entitled  to 
appeal  from  a  probate  decree  settling  the 
guardian's  accounts,  though  she  be  regarded 
as  a  creditor  of  the  ward.  Leyland  v.  Ley- 
land,  71  N.  B.  794,  795,  186  Mass.  420. 

Under  Ballinger's  Ann.  Codes  &  St.  f  185, 
providing  that  any  party  aggrieved  by  the 


taxation  of  costs  by  the  clerk  may  have  the 
same  retaxed*  and  section  4749,  providing 
that  the  party  commencing  the  action  shall 
be  known  as  the  "plaintiff"  and  the  opposite 
party  as  the  "defendant,"  the  witnesses  in 
a  criminal  case  have  no  right  to  appeal  from 
an  order  disallowing  their  fees  for  attend- 
ance and  mileage  as  certified  by  the  clerk, 
they  not  being  parties  to  the  proceeding. 
State  T.  Fair,  76  Pac.  731,  734^  85  Wash.  127. 

AGREE  TO  LET. 

The  words  "agree  to  let"  and  similar 
phrases  have  been  held  to  confer  a  leasehold, 
though  a  further  writing  or  memorandum 
was  called  for  in  the  document  wherein  those 
words  were  used.  Ver  Steeg  v.  Becker-Moore 
Paint  Co.  (Mo.)  80  8.  W.  346»  351. 

AGREEMENT  TO  MARRY. 

*The  agreement  to  marry  partakes  of 
the  nature  of  a  civil  contract,  as  upon  its 
violation  the  injured  party  may  recover  dam- 
ages; but  the  contract  or  agreement  to  marry 
and  the  marriage  relation  itself  are  by  no 
means  one  and  the  same.  When  the  agree- 
ment to  marry  has  been  executed  in  a  legal 
marriage,  the  relation  thus  formed  becomes 
much  more  than  a  mere  civil  contract  The 
rights  and  duties  incident  to  this  relation  are 
from  a  source  much  higher  than  a  contract  of 
which  the  parties  are  capable,  and  can  never 
be  restricted  nor  enlarged  nor  in  any  way 
controlled  by  any  contract  which  the  parties 
can  make."  Bikenbury  r.  Bums  (Ind.)  70 
N.  B.  887,  83a 

AID. 

Any  other  aid,  see  "Any  Other." 

AIM. 

The  word  "aim,"  as  used  in  Bums*  Ann. 
St  1901,  f  2073,  which  provides  that  it  shaU 
be  unlawful  for  any  person  over  the  age  of 
10  years,  with  or  without  malice,  purposely 
to  point  or  aim  any  pistol  or  other  firearm, 
either  empty  or  loaded,  towards  any  other 
person,  is  used  in  the  disjunctive,  and  under 
such  circumstances  the  statute  may  be  vio- 
lated by  doing  either  or  both  of  the  forbid- 
den acts.  The  accused  may  be  charged  (1) 
with  having  purposely  pointed  the  pistol  at 
and  towards  another,  (2)  with  having  pur- 
posely aimed  the  weapon  at  and  towards  an- 
other, and  (3)  with  having  purposely  pointed 
and  aimed  the  weapon  at  and  towards  an- 
other. Baton  T.  State,  70  N.  B.  814. 162  Ind. 
554. 

ALCOHOLIC  COMPOUNDS. 

Fresh  leaves  of  aconite  and  belladonna 
and  fresh  roots  of  bryonia,  immersed  in  their 
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natural  condition  In  alcohol  for  preserration, 
are  not  "alcoholic  componnds,"  as  the  term 
is  used  In  paragraph  2,  Tariff  Act  July  24, 
1897,  c.  11,  <  1,  Schedule  A,  80  Stat  151  [U. 
8.  Comp.  St  1901,  p.  1627].  Boerlcke  &  Run- 
yon  Go.  Y.  United  States  (U.  8.)  126  Fed.  lOia 

ALIAS. 

Sometimes  a  man  is  known  by  several 
different  names,  and  it  was  formerly  the  cus- 
tom, in  drawing  indictments,  to  charge  him 
under  all  the  names  by  which  he  was  known; 
connecting  them  with  the  words  "alias  dlc- 
tus,"  or  with  simply  "alias."  These  words 
mean  "otherwise  called"  or  "otherwise." 
State  T.  Howard  (Mont)  77  Pac.  60,  51. 

ALIEN. 

Proceeding  to  expel  or  exclude  alien  as 
criminal  proceeding,  see  "Oriminal 
Proceeding." 

Persons  bom  out  of  the  limits  and  Ju- 
risdiction of  the  United  States,  the  father  at 
the  time  of  their  respective  births  not  being 
a  citizen  of  the  United  States,  are  bom 
aliens.  The  status,  as  aliens,  of  children 
bom  in  a  foreign  country  of  alien  parents,  is 
not  changed  by  the  naturalization  of  their 
father  as  a  citizen  of  the  United  States  by 
taking  out  his  second  papers  while  the  chil- 
dren are  detained  In  custody  as  immigrants 
at  Bills  Island,  and  they  remain  subject  to 
exclusion  under  the  immigration  laws  for  a 
dangerous  contagious  disease  contracted  be- 
fore their  embarkation;  such  children  not 
being  affected  by  Rev.  St  {  2172  [U.  S.  Comp. 
St  1901,  p.  1834],  which  provides  that  the 
minor  children  of  persons  duly  naturalized, 
if  dwelling  In  the  United  States,  shall  be  con- 
sidered as  citizens  thereof.  United  States  v. 
William.*  (U.  8.)  182  Fed.  894,  895. 

AUEN  IMMIGRANT. 

A  native  of  Porto  Rico,  who  was  an  in- 
habitant of  that  island  at  the  time  of  its 
cession  to  the  United  States  by  a  treaty  of 
April  11, 1890. 80  Stat  1754,  with  Spain,  is  not, 
upon  her  arrival  at  the  port  of  New  York, 
an  "alien  immigrant,"  within  the  meaning  of 
the  act  of  Congress  of  March  8,  1891,  c.  551, 
26  Stat  1084  [U.  S.  Comp.  St  1901,  p.  1294], 
providing  for  the  detention  and  deportation 
of  alien  immigrants  likely  to  become  public 
charges.  Gonzales  v.  Williams,  24  Sup.  Ct 
177,  192  U.  a  1,  48  L.  Ed.  817. 

When  defendant's  ship  was  anchored  off 
shore  at  a  Mexican  port,  a  number  of  na- 
tive peddlers  came  on  board  to  sell  their 
wares.  When  one  of  them  came  on  deck  to 
go  ashore,  he  found  that  the  vessel  had  start- 
ed, and  proceeded  some  distance.  Defendant 
refused  his  request  that  he  be  taken  back, 
and  landed,  but  promised  to  stop  and  leave 


him  on  the  return  trip,  and  thereupon  put 
him  at  work,  but  without  placing  him  on  the 
crew  list  On  arriving  at  San  Francisco  an 
immigration  ofQcer  notified  defendant  not 
to  land  the  Mexican  without  permission,  but 
the  latter  stated  he  did  not  wish  to  land,  but 
wanted  to  be  taken  back  home,  and  he  was 
not  confined.  Just  before  the  vessel  sailed, 
however,  he  left  it  without  the  consent  or 
knowledge  of  defendant  or  any  of  his  offi- 
cers, and  had  not  returned  when  she  left  the 
port.  Held,  that  such  facts  were  not  sufia- 
cient  to  warrant  defendant's  conviction  for 
neglecting  to  detain  an  alien  not  entitled  to 
land,  as  such  Mexican  was  not  an  alien  im- 
migrant who  left  a  foreign  shore  to  come  to 
the  United  States  for  the  purpose  of  becom- 
ing a  permanent  resident  here;  all  the  acts 
and  agreements  afllrmatlvely  appearing  to 
have  been  made  in  the  utmost  good  faith, 
and  not  for  the  purpose  of  evading  any  law. 
Moffitt  V.  United  States  (U.  S.)  128  Fed.  875, 
379,  63  C.  0.  A.  117. 

ALIENATION. 

Alienation  is  the  voluntary  and  complete 
transfer  from  one  person  to  another,  and  if 
it  be  concerning  the  transfer  of  property  it 
involves  the  complete  and  absolute  exclu- 
sion, out  of  him  who  alienates,  of  any  re- 
maining Interest,  or  particle  of  interest,  in 
the  thing  transmitted.  It  involves  the  com- 
plete transfer  of  the  property  and  possession 
of  lands,  tenements,  or  other  things  to  an- 
other. Orrell  v.  Bay  Mfg.  Co.,  36  South.  661, 
563,  83  Miss.  800  (citing  Stark  y.  Duvall,  7 
Okl.  217,  54  Pac.  454). 

The  word  "alienation"  means  the  trans- 
fer of  the  property  and  possession  of  land, 
tenements,  or  other  things  from  one  person 
to  another,  and  is  particularly  applied  to  ab- 
solute conveyances  of  real  property.  Where 
a  testator  directs  that  his  trustees  have  and 
exercise  all  requisite  power,  including  that 
of  alienation,  necessary  or  convenient  for 
the  management  of  the  estate  and  the  divi- 
sion and  distribution  thereof,  the  use  of  the 
word  "alienation"  clearly  imports  an  inten- 
tion on  the  part  of  the  testator  to  confer  on 
the  trustees  the  power  to  alienate  or  transfer 
the  real  estate  if  it  should  be  necessary  for 
the  proper  management  of  the  estate  or  for 
the  division  and  distribution  thereof  in  the 
manner  contemplated  by  the  will.  Dickson 
V.  New  York  Biscuit  Co.,  71  N.  B.  1068»  1068, 
211  111.  468. 

ALIMONY. 

"'Alimony'  Is  a  technical  word,  theo- 
retically restricted  to  personalty,  and  prac- 
tically to  money.  It  is  payable  out  of  the 
husband's  estate,  real  as  well  as  personal. 
But  the  word  never  covers  the  estate  itself." 
This  is  the  meaning  of  the  word  "alimony," 
as  used  in  Comp.  St  1901,  c.  25,  9  22,  provid- 
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ing  that  In  case  of  a  divorce  the  court  may 
decree  to  the  wife  euch  part  of  the  personal 
estate  of  the  husband,  and  such  alimony  out 
of  his  estate,  as  it  shall  deem  Just  and  rea- 
sonable. Hence  the  district  court,  In  a  suit 
for  diyorce,  has  no  Jurisdiction  to  award  real 
estate  of  the  husband  to  the  wife  in  fee  as 
alimony.  Gizek  r.  Cizek  (Neb.)  99  N.  W.  28, 
30. 

The  word  "alimony,"  in  Pub.  Acts  1899, 
p.  360,  No.  330,  amending  Comp.  Laws,  | 
10,891,  by  Inserting  a  proyision  allowing  im- 
prisonment for  nonpayment  of  alimony,  in- 
cludes allowance  for  the  support  and  educa- 
tion of  children.  Brown  y.  Brown  (Mich.)  97 
N.  W.  396,  397. 

Alimony  la  "purely  incidental  to  diyorce 
proceedings,  and  is  an  allowance  out  of  the 
divorced  husband's  estate,  made  to  the  di- 
vorced wife  for  her  support  and  mainte- 
nance. In  this  state  is  has  no  existence  as 
a  separate  and  independent  right  It  must 
be  adjudged,  if  at  all,  in  the  divorce  proceed- 
ings, and  cannot  be  the  subject-matter  of  an 
Independent  suit**  Bariden  T.  Bariden  (Ind.) 
70  N.  B.  898. 


ALL 

The  word  "all,**  as  an  adjective  of  num- 
ber, means  the  whole  number  of;  every  one 
of.  Encyclopsedic  Dictionary.  In  consider- 
ing whether  the  statute  of  Merton,  in  which 
the  words  "omnes  viduse"  were  used,  applied 
to  each  of  the  five  kinds  of  dower.  Lord  Coke 
observed,  ''Qui  omne  dicit  nihil  excludlt" — 
who  says  all  does  exclude  nothing.  2  Inst. 
81.  We  would  not  be  understood,  however, 
as  asserting  that  the  word,  as  used  in  legis- 
lation, is  always  to  be  understood  as  an  all 
inclusive  one.  As  so  used,  it  is  a  general 
term,  which  is  to  be  understood  as  compre- 
hending whatever  is  within  the  outmost  cir- 
cle of  the  meaning  of  the  word,  unless,  after 
subjecting  the  statute  to  interpretation  and 
construction,  there  is  sufficient  reason  for 
holding  that  the  term  was  not  used  in  so 
broad  a  sense.  Pittsburgh,  O.,  0.  &  St  L. 
By.  Go.  V.  Lightheiser  (Ind.)  71  N.  B.  218, 
222. 

All  eontraots  of  Insunuiee. 

The  words  "all  contracts  of  insurance," 
as  used  in  Act  Pa.  May  1,  1876  (P.  L.  p.  66) 
f  48,  declaring  that  the  agent  of  any  insur- 
ance company  of  any  other  state  or  govern- 
ment which  does  not  comply  with  the  laws 
of  Pennsylvania  shall  be  personally  liable  on 
all  contracts  of  Insurance  made  by  or  through 
him,  directly  or  Indirectly,  for  or  on  behalf 
of  the  company,  applies  only  to  contracts  of 
insurance  on  property  in  Pennsylvania. 
Though  the  language  is  inclusive  of  all  con- 
tracts, yet,  as  the  liability  it  imposes  is  an 
extraordinary  and  penal  one,  it  should  not 
be  held  to  embrace  anything  beyond  what 


clearly  appears  to  have  been  contemplated 
by  the  Legislature;  and,  for  ascertainment 
of  the  legislative  intent,  attention  is  not  to 
be  confined  to  the  words  employed,  but  the 
familiar  rule  must  be  applied,  *that  a  thing 
may  be  withhi  the  letter  of  the  statute,  and 
yet  not  within  the  statute,  because  not  with- 
in its  spirit,  nor  within  the  intention  of  its 
makers."  Bothschild  v.  Adler-Weinberger 
S.  S.  Ck).  (U.  S.)  130  Fed.  866,  867. 

All  costs  Herein  expended* 

The  phrase  "all  costs  herein  expended," 
as  used  in  a  Judgment  reciting,  "It  is  there- 
fore considered  and  adjudged  by  the  court 
that  this  cause  be  dismissed,  and  that  de- 
fendant recover  from  the  plaintiff  all  costs 
herein  expended,"  meant  "only  such  costs  as 
were  authorized  by  law,  and  could  be  prop- 
erly taxed  in  favor  of  the  defendant  below." 
Casto  V.  Eigeman,  70  N.  B.  807,  162  Ind.  506 
(citing  Wilson  v.  Jenkins,  147  Ind.  533,  46 
N.  E.  889;  Mott  T.  State,  145  Ind.  853,  44  N. 
B.  548). 

AH  damages* 

The  phrase  "all  damages,**  as  used  in  a 
bond  given  to  a  sheriff  to  indemnify  him 
against  all  damages  sustained  by  a  levy  on 
personal  property.  Is  broad  language,  and 
must  be  construed  to  include  every  element 
of  damages  which  may  fairly  be  said  to  have 
been  contemplated  by  the  parties,  and  cov- 
ers attorney's  fees  which  the  sheriff  was 
compelled  to  pay  in  defending  an  action  for 
conversion  of  the  property  levied  on,  after 
notice  to  the  obligors  to  defend  and  their 
refusal  to  do  so.  Cousins  v.  Paxton  &  Galla- 
gher Co.,  98  N.  W.  277,  278^  122  Iowa,  465. 

AH  expenses* 

Any    and   all    necessary   expenaes.  Re 
••Any." 

The  term  "all  expenses,"  as  used  in  an 
agreement  by  a  real  estate  agent  to  take 
charge  of  certain  property  and  pay  all  ex- 
penses, must  be  deemed  to  include  the  an- 
nual taxes,  and  such  other  expenses  or  pay- 
ments as  an  agent  in  full  charge  of  property 
of  such  a  character  for  a  term  of  years  would 
reasonably  be  required  to  pay  out  of  the  in- 
come in  the  process  of  a  good  management 
Seymour  v.  Warren,  71  N.  B.  260,  261,  179  N. 
Y.  I. 

All  of  wUoli  one  aiay  die  possessed. 

A  gift  of  "all  of  which  one  may  die  pos- 
sessed" carries  only  the  net  amount  of  the 
estate.  Blakeslee  t.  Pardee,  56  AtL  503,  605, 
76  Conn.  263. 

All  levies. 

The  words  "all  levies,"  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541,  f  67f,  30  Stat  565 
[U.  S.  Comp.  St  1901,  p.  3450],  making  void 
••all  levies*  Judgments,  attachments,  or  other 
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liens,  obtained  through  legal  proceedings 
against  a  person  who  Is  insolyent,  at  any 
time  within  four  months  prior  to  the  filing 
of  a  petition  in  hankmptcy  against  him  in 
case  he  is  adjudged  a  bankrupt,"  are  used  in 
their  most  comprehenslye  sense,  coyering 
any  and  all  seizures  of  property  of  the  bank- 
rupt within  the  four-months  period,  under 
legal  process  looking  to  the  enforcement  of 
claims  against  the  bankrupt  which  would  be 
released  by  his  final  discharge,  and  coyer  a 
seizure  of  property  on  a  writ  of  repleyin. 
In  re  Hymes  Buggy  &  Implement  Oo.  (U.  &> 
130  Fed.  »77,  980. 


All  my  property* 

There  is  no  difference  between  the  phras- 
es "all  my  property"  and  "all  the  property  I 
possess/*  as  used  in  a  will  deyising  such 
property.  Thomas  y.  Blair,  85  South.  811, 
813,  814,  111  La.  67& 

All  persons. 

The  term  "all  persons,**  in  an  act  pro- 
yiding  that  a  conyeyance  certified  and  re- 
corded shall  impart  notice  to  all  persons  of 
the  contents  thereof,  means  all  persons  who 
acquired  interests  as  subsequent  purchasers 
or  mortgagees,  and  it  was  not  intended  that 
the  record  should  be  notice  to  all  the  world, 
or  eyen  to  purchasers  or  mortgagees,  in  rela- 
tion to  other  matters.  McCabe  t.  Grey,  20 
Cal.  509,  516. 

All  siuBLS  due  to  employes* 

The  expression  "all  sums  due  to  em- 
ployes" means  sums  due  at  the  time  of  the 
decretal  order  appointing  the  receiyers,  and 
which  accrued  before  it  Dickinson  y.  Saun- 
ders (U.  8.)  129  Fed.  16,  21,  63  0.  O.  A.  666. 

All  thm  rest,  restdne,  a&d  remainder* 

Where  a  testator,  after  creating  in  his 
residuary  estate  a  trust  to  raise  and  pay  the 
widow  a  certain  income  for  life  in  lieu  of 
dower,  and  to  raise  a  catain  income  for  his 
son  for  life,  directed  the  trustees  to  dlyide 
all  the  rest,  residue,  and  remainder  of  his 
estate  into  two  equal  parts,  the  words  "all 
the  rest,  residue,  and  remainder  of  my  es- 
tate" were  intended  to  coyer  the  remainder 
of  the  property  held  in  trust  for  the  annuity 
of  the  widow.  Thomas  y.  Thomas,  89  N.  Y. 
Supp.  495,  497,  48  Misc.  Bep.  541. 

AIilLOTHEB* 

The  word  "other,**  as  used  in  Oenst  art 
8,  I  4,  proyidlng  that  all  other  grants,  gifts, 
and  deyises  that  haye  been  or  may  here- 
after be  made  to  the  state  shall  be  applied  to 
the  support  and  maintenance  of  the  com- 
mon schools,  means  other  than  the  grants, 
gifts,  and  deyises  specified  in  sections  2  and 
3  of  the  article.  McMurtry  r*  Bngelhardf 
(Neb.)  96  N.  W.  40,  42. 


ALLEGATION. 

See  "Immaterial  Allegatton." 

ALLEGED. 

8iq>po8ed  synonymous,  see  "Supposed.** 

ALLEY. 

As  street  see  "Street** 


Webster  defines  an  alley  as  a  narrow 
passage,  especially  a  walk  or  passage  in  a 
garden  or  park,  bordered  by  rows  of  trees  or 
bushes;  a  bordered  way;  a  narrow  passage 
or  way  in  a  city  as  distinct  from  a  public 
street  Milliken  r.  Benny,  47  S.  S.  132,  183, 
135  N.  a  19. 

ALLOT. 

The  term  "allotted,**  as  used  in  Sess. 
Laws  1903,  p.  2iQ,  |  33,  making  it  the  duty 
of  the  state  engineer  to  make  an  examination 
of  the  streams,  beginning  with  those  streams 
the  waters  of  which  haye  not  been  allotted, 
means  decreed  by  the  proper  court  Boise 
City  Irrigation  &  Land  Ck>.  t.  Stewart  (Idaho) 
77  Pac.  25,  29. 

AIXOTMEKT. 

The  term  "allotment,**  in  the  constitu- 
tional proyision  giylng  probate  courts  juris- 
diction in  all  matters  of  the  allotment  of 
dower,  applies  to  parties  who  claim  in  yirtue 
of  the  title  of  the  deceased,  as  the  widow  and 
heirs,  and  oyer  whom  the  probate  court  may 
haye  Jurisdiction.  It  signifies  an  apportion- 
ment of  the  interest  of  one  or  more  parties 
entitled  to  a  share  of  the  estate.  It  does  not 
affect  strangers.  Jiggits  r.  Bennett,  81  Miss. 
610,  618. 

ALTERATION. 

See  "Material  Alteration*** 

AMBIGUITY. 

See  "Latent  Ambiguity.** 

AMEND. 

The  power  to  amend  must  not  be  con- 
founded with  the  power  to  create.  The  pow- 
er of  the  court  to  amend  a  record  presup- 
poses an  existing  record,  which  is  defectiye 
by  reason  of  some  clerical  error  or  mistake, 
or  the  omission  of  some  entry  which  should 
haye  been  made  during  the  progress  of  the 
case,  or  by  the  loss  of  some  document  orig- 
inally filed  thereunder.  The  difl!erence  be- 
tween creating  and  amending  a  record  is 
analogous  to  that  between  the  construction 
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and  repair  of  a  piece  of  personal  property. 
A  Judgment  of  naturalization  which  has  nev- 
er been  recorded,  or,  if  recorded,  the  record 
of  which  has  been  lost,  cannot  be  entered  by 
a  common-law  court  nunc  pro  tunc  83  years 
after  its  rendition,  when  no  entry  or  memo- 
randum appeared  upon  the  record  or  files  at 
the  time  the  origipal  Judgment  is  supposed 
to  haye  been  rendered,  especially  where  the 
declaration  of  intention  was  made  before  an- 
other court,  in  another  state,  and  the  terri- 
torial court  which  is  alleged  to  haye  entered 
the  Judgment  has  itself  been  abolished  and  a 
state  court  substituted  in  its  place.  Oagnon 
T.  United  States,  24  Sup.  Ct  510,  511,  193  U. 
8.  451,  48  L.  Ed.  745.  , 

A  constitutional  proTlsion  proylding  that 
the  Legislature  shall  not  pass  a  special,  pri- 
yate,  or  local  law  amending,  confirming,  or 
extending  the  charter  of  any  private  mu- 
nicipal corporation  prohibits  the  Legislature 
from  passing  a  special  law  repealing  such 
charter.  The  word  "amend,"  in  legal  phrase- 
ology, does  not  generally  mean  the  same 
thing  as  "repeal,"  but  it  does  not  follow  that 
amendments  of  a  statute  may  not  often  be 
accomplished  by  repeals  of  some  of  its  parts. 
LlUle  V.  State,  85  South.  134,  186,  187  Ala. 
659. 

AMEMDMEMT. 

See  "Additional  Amendment^ 

The  word  "amendment"  Is  clearly  sus- 
ceptible of  a  construction  which  would  make 
it  cover  several  propositions,  all  tending  to 
effect  and  carry  out  one  general  object  or 
purpose,  and  all  connected  with  one  subject, 
as  well  as  of  the  construction  that  every  prop- 
osition which  effects  a  change  in  the  Consti- 
tution or  adds  to  or  takes  from  it  is  an 
amendment  People  v.  Sours,  74  Pac.  167, 
178^  31  Colo.  369  (citing  State  v.  Tlmme,  54 
Wis.  818,  11  N.  W.  785). 

AMENDMEIVT  BT  IMPUOATION. 

"Amendment  by  implication"  is  merely 
a  phrase  in  common  use,  because  convenient, 
to  indicate  that  rule  of  construction  by  which 
a  later  repugnant  provision  in  a  Constitution 
or  statute  modifies  or  abrogates  an  earlier 
one.  People  t«  Sours,  74  Pac.  167,  176»  81 
Colo.  369. 

AMOUNT  COLLECTED. 

Laws  1896,  p.  869,  c.  906, 1 187,  as  amend- 
ed by  Laws  1901,  p.  297,  c.  118,  |  1,  imposes 
an  annual  state  tax  for  the  privilege  of  car- 
rying on  insurance  business  by  domestic  in- 
surance companies.  The  tax  is  imposed  on 
the  gross  premiums  collected.  The  'Amount 
collected"  is  either  the  sum  collected  and  re- 
tained, or  else  it  includes  something  for  the 
business  not  done  or  unrealized  in  the  an- 
ticipation of  business.     While  in  a  certain 


sense  it  may  be  said  that  payment  of  the 
premium  in  advance  for  one  year  involyes 
insurance  made  for  one  year,  notwithstand- 
ing the  fact  that  according  to  its  terms  the 
policy  is  subsequently  canceled,  a  majority 
of  the  court  is  of  the  opinion  that  this  is  in- 
consistent with  the  fair  meaning  of  the  words 
"business  done,"  when  looked  back  upon  at 
the  end  of  the  year.  The  ivemlum  which 
represents  business  done  is  the  amount  which 
the  company  has  the  benefit  of  and  furnishes 
an  equivalent  for.  It  is  the  money  earned 
by  the  policy.  When  part  of  the  premium 
is  refunded,  it  is  the  same  in  effect  as  if  it 
had  never  been  paid.  People  v.  Miller,  70  N. 
B.  10,  11,  177  N.  Y.  515. 

AMOUNT  IN  CONTROVERSY. 

Where  the  damages  recovered  in  an  ac- 
tion against  a  telegraph  company  for  negli- 
gence in  the  transmission  of  a  message,  to- 
gether with  interest  thereon,  amount  to  1 100, 
the  case  is  appealable  to  the  Court  of  Civil 
Appeals,  the  interest  being  a  part  of  the 
amount  in  controversy.  Western  Union  TeL 
Co.  V.  Noland  (Tex.)  77  S.  W.  1031. 

AMOUNT  IN  DISPUTE 

Where,  under  a  statute  providing  that  in 
case  of  death  from  negligent  running  of  a 
train  the  railroad  company  shall  forfeit  and 
pay  for  every  person  so  dying  $5,000,  which 
may  be  sued  for,  etc.,  and  only  $4,500  has 
been  sued  for  and  recovered,  $4,500  is  the 
"amount  in  dispute,"  as  regards  appellate 
Jurisdiction,  although  a  recovery  might  have 
been  had  for  $5,000.  Marsh  v.  Kansas  City 
Ry.  Co.,  78  S.  W.  284^  285,  104  Mo.  App.  577. 

ANARCHIST. 

The  conclusion  of  the  immigrant  Inspect- 
ors, approved  by  the  Secretary  of  Commerce 
and  Labor,  that  an  alien  came  within  the 
provisions  of  the  immigration  act  of  March 
3,  1903»  for  the  exclusion  and  deportation  of 
alien  anarchists,  cannot  be  said,  as  a  mat- 
ter of  law,  to  be  wholly  unsupported  by  tke 
evidence,  even  though  such  act  be  so  constru- 
ed as  to  Include  only  advocates  of  the  forci- 
ble overthrow  of  the  federal  government  or 
of  all  governments,  or  of  the  assassination  of 
officials,  where  there  was  evidence  that  such 
alien  advocated,  "as  an  anarchist,"  a  uni- 
versal strike,  and  proposed  to  lecture  upon 
"the  legal  murder  of  1887,"  and  to  address 
mass  meetings  on  that  subject,  in  associa- 
tion with  a  person  who  had  been  convicted 
of  advocating  revolution  and  murder.  Unit- 
ed States  ex  rel.  Turner  v.  Williams,  24  Sup. 
Ct  719,  723,  194  U.  S.  279,  48  U  Ed.  97a 

ANARCHY. 

"Anarchy"  Is  a  term  which  has  been 
used  in  recent  years  to  describe  a  lawless 
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and  dangerou  doctrine,  and  Its  adTocates 
hare  been  looked  upon  as  persona  dangeroiu 
to  society,  and  some  of  Its  more  outspoken 
and  unbalanced  disciples  bave  become  as- 
sassins. Von  Gericbten  v.  Seitz,  87  N.  Y. 
Supp.  068,  968,  94  App.  Dir.  13a 

ANCESTOR. 

An  "ancestor"  is  defined  as  "one  wbo  bas 
preceded  aootber  in  a  direct  line  of  descent; 
a  lineal  descendant;  a  former  possessor;  tbe 
person  last  seised;  a  deceased  person  from 
wbom  another  bad  inberited  land."  Bow'en 
T.  Hackney  (N.  G.)  48  S.  B.  633,  635  (quoting 
Black's  Diet;  2  BL  Gomm.  201). 

AND. 

Wbere,  in  a  will  containing  tbree  separate 
clauses  devising  property  to  each  of  testa- 
tor's tbree  cbildren,  tbe  first  two  clauses  i)ro- 
vidlng  tbat,  if  tbe  devisees  sbould  die  with- 
out cbildren  or  grandcbildren  living  at  tbeir 
death,  tbe  property  was  devised  to  tbe  devi- 
sees brother  and  sister  or  tbebr  cbildren  or 
grandchildren,  and  tbe  third  clause  making 
provision  for  testator's  son,  and  declaring 
that,  if  he  sbould  die  without  children  or 
grandchildren,  bis  share  sbould  pass  to  bis 
brother  and  sister  and  their  cbildren  or 
grandcbildren,  if  there  sbould  be  any  living, 
tbe  word  "and"  in  the  devise  to  testator's 
son  sbould  be  construed  as  having  been  used 
instead  of  tbe  word  "or,"  and,  wbere  the  son 
died  without  cbildren  or  grandcbildren,  his 
share  passed  to  bis  brother  and  sister  in  fee, 
and  not  to  them  and  their  cbildren  and  grand- 
cbildren ap  tenants  in  common.  Davis  v. 
DaviJ  (Ky.)  81  S.  W.  246,  247. 

The  provision  In  Tariff  Act  July  24, 
1807,  c.  11,  §  1,  Schedule  M,  par.  396,  30  Stat. 
187  [U.  S.  Gomp.  SL  1901,  p.  1671],  for 
••printing  paper  •  •  •  suitable  for  books 
and  newspapers,"  is  not  limited  to  such  pa- 
per as  is  suitable  for  printing  both  books 
and  newspapers;  and  paper  used  for  print- 
ing covers  of  booklets,  pamphlets,  and  the 
like,  but  not  suitable  for  printing  newspa- 
pers, is  properly  classified  for  duty  under 
said  provision.  Hensel,  Bruckmann  &  Lor- 
bacher  t.  United  States  (U.  S.)  126  Fed.  576^ 
577. 

ANIMAL 

other  animal,  see  "Other.** 

ANNUAL 

The  word  "annual,"  as  used  In  an  ante- 
nuptial contract  providing  for  tbe  annual 
payment  of  a  certain  sum  to  the  wife  after 
the  husband's  death  in  lieu  of  dower,  not  only 
denotes  the  amount  to  be  paid,  but  the  time 
of  payment  It  means  not  only  tbat  the  wife 
is  to  receive  the  specified  sum  for  each  year^ 


but  tbat  the  man  is  to  be  paid  to  her  each 
year.  An  agreement  to  pay  a  fixed  Bum  an- 
nually for  each  year,  in  the  absence  of  lan- 
guage modifying  the  ordinary  meaning  of 
these  twms,  caimot  fairly  be  construed  as  a 
promise  to  pay  such  sum  annually  in  ad- 
vance,' or  at  tbe  commencement  of  each  year. 
Moweac  v.  Sanford,  57  Atl.  119,  120,  76  Gonn. 
504,  63  L.  R.  A.  625,  100  Am.  St  Rep.  1008. 


ANKITAL  DAMAGES. 


eqnivalenty  see  "Gross 


Gross   damages 
Damages." 

ANNUITY. 


An  annuity  is  a  sum  payable  annually, 
unless  the  language  of  the  instrument  creat- 
ing it  may  properly  be  construed  as  providing 
for  a  different  time  of  payment  Mower  v. 
Sanford,  57  Atl.  119,  120,  76  Gonn.  504,  63 
L.  R.  A.  625,  100  Am.  St  Rep.  100& 

A  gift  of  an  income  from  a  certain  fund 
is  not  an  "annuity,"  and  interest  does  not  be- 
gin thereon  until  one  year  from  tbe  death  of 
the  deceased.  In  re  Brown's  Estate,  77  Pac. 
160,  162, 143  Gal.  450. 

ANONYMOUS. 

The  word  "anonymous"  Is  defined  in  the 
Gentury  Dictionary  as  •'of  unknown  name: 
one  whose  name  is  withheld,  as  an  anony- 
mous author,  or  as  an  anonymous  pamphlet; 
or  without  any  name;  wanting  a  name;  with- 
out tbe  real  name  of  the  author;  nameless." 
A  newspaper  article  signed  ••Smith,"  written 
by  a  person  with  such  a  surname,  is  not 
"anonymous,"  within  a  statute  providing  that 
the  requirement  of  notice  of  intention  to 
bring  an  action  for  libel  published  in  a  newa- 
paper  shall  not  apply  to  anonymous  publica- 
tions. WilUama  t.  Smith,  46  &  A  502,  503, 
134  N.  G.  249. 

ANSWER. 

Under  Gen.  St  1894,  |  5236,  providing 
that  tbe  answer  may  contain  new  matter  con- 
stituting a  counterclaim,  and  section  5240, 
declaring  tbat  sham,  irrelevant  and  frivolous 
answers  may  be  stricken  out  an  answer  con- 
sisting of  a  counterclaim  may  be  stricken 
out  &B  sham  and  frivolous,  since  a  counter- 
claim, although  consisting  of  new  matter, 
may  constitute  an  answer.  Monitor  Drill  Go. 
v.  Moody  (Minn.)  100  N.  W.  1104. 

ANY. 

Any  aotloii. 

Tbe  words  '*any  action,**  as  used  in 
Hurd's  Rev.  St  1901,  c.  51,  §  9,  giving  courts, 
in  any  action  pending  before  them,  power  to 
compel   the  protection   of   books  containing 
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eyidence  pertalninf  to  tbe  Innie,  includes  a 
suit  at  law  as  well  as  a  bill  in  chancery,  and 
the  words  exclude  the  idea  that  the  evidence 
sought  to  be  obtained  can  only  be  acquired 
by  a  bill  of  discovery.  Swedish-American 
Tel.  Co.  V.  FideUty  &  Casualty  Co^  70  M.  B. 
768,  773,  208  liL  562. 

Any  ftad  all  neoessary  expenses* 

The  phrase  "any  and  all  necessary  em- 
penses,"  as  used  in  a  will  devising  the  body 
of  the  testator's  estate  to  the  executors  in 
trust  to  collect  the  income,  and,  after  deduct- 
ing any  and  all  necessary  expenses,  to  divide 
the  net  income  in  equal  shares  among  the  per- 
sons named,  is  sufficient  to  include  the  pay- 
ment of  taxes  charged  upon  the  legacies  un- 
der the  collateral  inheritance  tax  law,  the 
New  York  state  transfer  tax,  and  the  United 
States  war  tax,  and  such  taxes  are  payable 
out  of  the  gross  income,  and  not  out  of  the 
principal  of  the  estate.  In  re  Brown's  Bs- 
tate,  57  Aa  360,  208  Pa.  161. 

Any  Irasiness. 

The  term  "any  business  connected  with 
said  railway  or  incident  thereto,"  as  used  in 
a  conveyance  by  citizens  of  a  town  to  a  rail- 
road, making  a  donation  of  a  right  of  way 
through  lauds  suitable  for  residences  only,  for 
the  purpose  of  having  railroad  depots  placed 
nearer  the  town  and  to  enhance  the  value  of 
their  property,  giving  the  right  to  the  rail- 
road to  establish,  on  the  land  so  conveyed, 
"any  business  connected  with  said  railway 
or  Incident  thereto,"  does  not  give  the  rail- 
road the  right  to  establish  stockpens  on  the 
land  so  conveyed,  to  the  damage  of  adjacent 
property.  Missouri,  K.  A  T.  R.  Co.  of  Texas 
V.  Mott  (Tex.)  81  S.  W.  285,  28d. 

Any  ehange  in  srade. 

The  words  "any  change  in  the  grade  of 
such  highway,"  in  Revision  1902,  §  2051,  pro- 
viding that  when  the  owner  of  land  adjoining 
a  public  highway  shall  sustain  special  dam- 
ages to  his  property  by  reason  of  any  change 
in  the  grade  of  such  highway  he  shall  be 
entitled  to  the  amount  of  such  special  dam- 
ages, imply  an  already  existing  grade,  and 
the  statute  contemplates  the  existence  of  a 
worked  highway  completed  and  in  actual  use. 
Gorham  v.  City  of  New  Haven,  58  AtL  1,  2, 
76  Conn.  700;  Munson  v.  Same,  Id. 

A^piy  defense. 

An  instruction,  in  a  suit  on  a  note,  that 
if  defendant  sets  up  a  failure  of  considera- 
tion he  must  establish  it  by  a  preponderance 
of  the  evidence,  and  that  the  burden  of  prov- 
ing "any  defense"  is  on  defendant,  followed 
by  an  instruction  that  by  a  preponderance  of 
the  evidence  is  meant  the  greater  weight  of 
the  evidence,  is  not  erroneous  as  leading  the 
Jury  to  believe  that  the  word  "any"  refers  to 
every  other  defense  than  those  spoken  of  in 
the  instruction.  Ewen  v.  Wilbor,  70  N.  E. 
575,  578»  208  la  402. 


Any  deseripttoa. 

The  words  "of  any  description,"  as  used 
in  Pub.  Laws  1901,  c  240,  regulating  the 
packing  of  sardines  for  canning  purposes,  are 
of  wide  application,  and  prohibit  all  sardine 
canning  within  the  time  limits  fixed  by  the 
statute.  State  v.  Kaufman,  57  Aa  886,  888, 
98  Me.  546. 

Any  extent. 

Appreciable    extent    distinguished,    see 
"Appreciable  Extent** 

Any  means  or  f  oree. 

The  term  "by  any  means  or  force,"  in 
Pen.  Code,  |  245,  declaring  that  every  person 
committing  an  assault  with  a  deadly  weapon, 
or  by  any  means  or  force  likely  to  produce 
great  bodily  injury,  etc,  is  a  general  and 
comprehensive  term,  designated  to  embrace 
many  and .  various  means  or  forces  which, 
aside  from  a  deadly  weapon  or  instrument, 
may  be  used  in  making  an  assault  People 
V.  Perales,  75  Pac.  170,  171, 141  CaL  581. 

Any  part  of. 

The  words  "any  part  of  or  projection,"* 
as  used  in  a  deed  providing  that  no  dwelling 
or  other  house  or  building,  or  any  part  there- 
of or  projection  therefrom,  shall  be  built  on 
the  grantor's  remaining  land  within  a  certain 
distance  of  the  premises  conveyed,  "evidently 
refer  to  bay  windows  or  porches  or  things  of 
that  nature."  Clark  r.  Lee,  70  N.  B.  47,  185 
Mass.  223. 

Any  person* 

The  words  "any  person,**  as  used  In  Code, 
I  210,  allowing  any  person  to  sue  in  forma 
pauperis  on  making  affidavit  that  he  is  un- 
able to  give  security,  are  broad  enough  to  In- 
clude any  litigant  whatever,  and  an  admin- 
istrator may  sue  in  forma  pauperis.  Chris- 
tiHn  V.  Atlantic  A  N.  a  R.  Co.  (N.  C)  48  S. 
E.  743. 

Any  plaoe. 

The  words,  "In  any  place,**  In  Pen.  Code, 
I  675,  as  amended  by  Laws  1891,  p.  057,  c 
327,  providing  that  any  person  who  shall,  by 
any  oiTensive  or  disorderly  act  or  language, 
annoy  or  interfere  with  any  person  in  any 
place,  or  with  the  passengers  of  any  public 
stagecoach,  railroad  car,  or  other  public  con- 
veyance, refers  to  a  public  place,  and  public 
stages,  railroad  cars,  and  other  conveyances 
were  doubtless  specified  to  remove  any  ques- 
tion as  to  whether  they  were  public  places, 
and  included  in  the  words  "in  any  place/* 
People  V.  St  Clair,  86  N.  Y.  Bupp.  77,  79,  90 
App.  Div.  239. 

Any  property* 

In  Rev.  St  1895,  art  2118,  declaring  that 
no  sale  of  any  property  belonging  to  aa  es- 
tate shall  be  made  by  an  executor  or  admin- 
istrator without  an  order  of  tbe  court  author- 
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iziiiff  the  same,  the  term  ''auy  property"  em- 
braces promissory  notes  as  well  as  all  other 
kinds  of  property.  Browne  t.  Fidelity  ft  De- 
posit Ck>.  (Tex.)  80  &  W.  683,  60&. 

Any  road  evossliic. 

The  words  "any  road  crossing,**  as  used 
In  Code,  |  2072,  providing  that  in  moving  a 
railroad  train  the  engine  whistle  must  be 
sounded  at  least  60  rods  before  any  road 
crossing  is  reached,  and  after  the  somiding  of 
the  whistle  the  bell  shall  be  rung  continuous- 
ly until  the  crossing  is  passed,  do  not  in- 
clude private  crossings,  but  include  only 
roads  as  defined  by  section  48,  cl.  5,  provid- 
ing that  the  term  "Yoad,"  as  used  In  the 
Code,  means  any  public  highway,  unless  oth- 
erwise specified;  and  it  is  not  otherwise  spec- 
ified in  section  2072.  Nicholas  v.  Chicago,  M. 
ft  St  P.  R.  Co.  (Iowa)  100  N.  W.  1115,  1110. 

Any  trial,  hearing,  prooeeding,  or  in^ 
▼•■tigatioa. 

The  phrase  ''trial,  hearing,  proceeding, 
or  Investigation,**  as  used  in  a  statute  relating 
to  the  preservation  of  the  purity  of  elections, 
which  defines  and  punishes  offenses  against 
the  elective  franchise,  and  provides  that  a 
person  offending  against  any  provision  there- 
of Is  a  competent  witness  against  another 
person  so  offending,  and  may  be  compelled  to 
attend  and  testify  upon  any  trial,  hearing, 
proceeding,  or  Investigation,  as  any  other  per- 
son, means  some  trial,  hearing,  proceeding,  or 
investigation  of  a  person  other  than  the  wit- 
ness for  the  commission  of  such  offense. 
Lindsay  r.  Allen  (Tenn.)  82  S.  W.  648,  648. 

AHTOTHEB. 

Any  otker  aid* 

Where  the  concealing  of  an  offender  is 
first  mentioned,  and  then  there  is  added  the 
giving  of  such  offender  any  other  aid,  the 
''other  aid**  Is  of  a  similar  character  as  that 
particularly  specified.  State  v.  Jett  (Kan.) 
77  Pac.  646,  647  (citing  State  T.  Doty,  57 
Kan.  835,  48  Pac  145). 

Any  otber  person. 

The  term  "o^  any  other  person  entitled,** 
in  Code  Civ.  Proc.  |  1368,  providing  that,  if 
any  person  entitled  to  administration  is  a 
minor,  letters  must  be  granted  to  his  guard- 
Ian,  or  any  other  person  entitled  to  letters. 
Is  general  in  its  designation  of  persons,  and 
must  either  apply  to  persons  in  the  same 
class  as  the  minor,  or  to  persons  in  inferior 
classes,  who,  as  provided  in  section  1365,  are 
entitled,  in  the  absence  of  others  having  su- 
perior rights,  to  a  grant  of  letters.  In  re 
Turner's  Estate,  77  Pac.  144,  146,  143  CaL 
438;  Turner  ▼.  Richardson,  Id. 

Any  oilier  stmetnre. 

A  railroad  Is  within  the  term  "any  other 
stmctore,**  as  used  in  a  statute  providing 


that  every  person  furnishing  material  of  any 
kind  to  be  used  in  the  construction  of  any 
building,  wharf,  bridge,  ditch,  fiume,  tunnel, 
fence,  machinery,  or  aqueduct,  or  any  other 
structure  or  superstructure,  shall  have  a  lien 
upon  the  same  for  the  materials  furnished. 
Giant  Powder  CJo.  v.  Oregon  Pacific  Ry.  Co. 
(U.  S.)  42  Fed.  470,  473,  8  L.  R.  A.  700;  Ban 
T.  Columbia  Southern  Ry.  Co.  (U.  S.)  117 
Fed.  21,  81,  64  O.  O.  A.  407. 

Any  other  witness. 

The  use  of  the  term  "any  other  witness,** 
as  used  in  an  instruction  declaring  that,  if 
the  jury  are  of  the  opinion  that  any  witness 
has  willfully  sworn  falsely  as  to  anything 
material  to  the  issue,  then  the  Jury  are  at 
liberty  to  disregard  the  entire  testimony  of 
such  witness,  except  in  so  far  as  the  Jury 
may  find  it  corroborated  by  the  testimony  of 
"any  other  witness,"  renders  the  instruction 
fatally  defective,  because  the  Jury  may  dis- 
regard the  entire  evidence  of  a  witness  not 
corroborated  by  some  credible  witness.  Hart 
V.  Godkln  (Wis.)  100  N.  W.  1057,  1060  (citing 
F.  Dohmen  Co.  v.  Niagara  Fire  Ins.  Co.,  06 
Wis.  38,  71  N.  W.  69;  Allen  v.  Murray,  87 
Wis.  41,  67  N.  W.  970;  Mercer  v.  Wright,  8 
Wis.  645;  Patnode  v.  Westenhaver,  114  Wis. 
460,  90  N.  W.  467). 

APARTMENT  HOUSE. 

The  term  "apartment  or  community 
house*'  Is  not  synonymous  with  "tenement" 
in  a  covenant  precluding  the  erection  of  any 
tenement,  apartment,  or  community  house. 
McClure  v.  Leaycraf t»  90  N.  Y.  Supp.  233,  234. 

APPAREL. 

Bee  "Wearing  AppareL* 

APPARENT. 

The  word  ''apparent,'*  as  used  in  an  In- 
struction in  a  personal  injury  action  in  con- 
nection with  the  word  "reasonable,"  is  not 
erroneous,  for  the  word  "apparent"  means 
plain  or  evident,  and  is  the  fair  equivalent  of 
"certain."  Harrison  y.  Ayrshire,  09  N.  W. 
132, 133, 128  Iowa,  62a 

APPEAL 

Proceeding  on  appeal  as  drfl  action  or 
case,  see  "CivU  Action— Case— Suit- 
eta" 

A  marked  distinction  exists  between  pro- 
ceedings in  error  to  obtain  a  reverse  of  a 
judgment  or  final  order  in  k  law  action,  and 
an  appeal  In  a  suit  in  equity,  which  latter 
brings  up  the  case  for  trial  de  novo,  and  is 
accomplished  solely  by  the  filing  in  due  time 
in  the  Supreme  Court  of  a  transcript  of  the 
record  containing  the  judgment,  decree^  or 
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final  order  appealed  from.  In  caae  of  an 
appeal  in  a  suit  In  equity,  the  filing  of  a 
transcript  operates  ipso  facto  as  a  removal 
of  the  cause  to  the  appellate  court,  and,  in 
the  event  of  death,  proceedings  for  a  revivor 
and  substitution  are  authorized,  as  though 
the  action  had  been  pending  In  the  appellate 
court  since  prior  to  the  death  of  the  party; 
but  the  right  to  review  by  proceedings  in 
error  are  regulated  by  an  altogether  different 
method  of  procedure,  which  must  be  fol- 
lowed in  order  to  obtain  such  revivor.  Bitch- 
ey  V.  Beeley  (Neb.)  97  N.  W.  818,  819. 

The  word  "appeal"  designates  generally 
any  method  provided  by  statute  for  removing 
a  case  from  an  inferior  to  a  higher  court  for 
review,  Including  the  proceeding  under  the 
statute  by  petition  in  error.  Caldwell  t. 
State  (Wyo.)  74  Pac.  496. 

A  notice  that  a  party  "has  appealed" 
from  a  Judgment  is  sufficient  notice  that  he 
"appeals"  from  the  judgment  The  words 
"intends  to  appeal,"  "will  appeal,"  or  "give 
notice  of  their  application  to  appeal"  are 
equivalent  to  and  have  the  same  effect  as  the 
more  direct  phraseology  of  the  statute — ^that 
is,  each  will  effect  an  appeal.  James  ▼. 
James,  77  Pac.  1082,  35  Wash.  655  (citing 
Ranaban  v.  Gibbons,*  23  Wash.  255,  62  Pac. 
773;  In  re  Murphy's  Estate,  26  Wash.  222, 
66  Pac.  424;  Brown  v.  Calloway,  34  Wash. 
176,  75  Paa  630). 

APPEAR. 

See  "If  It  Appears.** 

APPEAR  BT  AFFIDAVIT. 

"Appear  by  affidavit"  means  that  such 
legal  evidence  going  to  establish  the  fact 
must  be  given  as  would  be  received  In  the 
ordinary  course  of  Judicial  proceedings,  and 
not  conclusions,  opinions,  or  hearsay.  The 
affidavit  must  contain  a  statement  of  the 
facts  and  circumstances  upon  which  the  ap- 
plicant bases  his  belief  of  the  truth  of  what 
he  wishes  to  establish.  It  must  be  so  full 
that  the  officer  to  whom  it  is  presented  may 
find,  upon  the  evidence  contained  in  it,  that 
the  facts  exist  satisfactorily  to  his  mind. 
Mackubln  y.  Smith,  5  Minn.  367,  370  (OU. 
296,  298). 

APPEABANOE  DE  BENE  E88B. 

"The  appearance  de  bene  esse  is  peculiar 
to  the  courts  of  this  state,  and  has  in- 
variably prevailed,  from  a  time  to  which  the 
memory  of  man  runneth  not  to  the  contrary. 
I  have  known  the  practice  to  prevail  for 
more  than  forty  years,  and  have  seen  such 
entries  long  before  my  time.  It  was  bor- 
rowed from  the  filing  a  declaration  de  bene 
esse;  that  is,  conditionally,  until  special  bail 
be  put  in.    A  declaration  de  bene  must  be 


delivered  and  filed  before  the  time  for  put- 
ting in  bail  has  exphred.  If  it  be  deliv- 
ered after  appearance,  it  is  called  'deliver- 
ing it  in  chief.'  The  reason  of  filing  it  con- 
ditionally is  this:  that  It  is  no  waiver  of 
bail;  but  demanding  a  plea  is,  because  it 
is  admitting  the  defendant  to  be  in  court 
This  declaration  stands,  without  more  said, 
where  the  special  bail  is  put  in,  and  re- 
mains without  exception.  The  declaration  ia 
generally  indorsed  thus:  'This  declaration 
is  filed  conditionally,  till  special  bail  is  en- 
tered,* or  'Common  bail  is  filed,*  as  the  case 
may  be.  All  our  proceedings  are  short  notes 
— memoranda — afterwards  to  be  filled  up. 
The  appearance  de  bene  esse,  if  filled  up  at 
length,  is  an  appearance  conditionally,  if 
the  summons  of  scire  facias  be  returned 
served.  If  it  is,  there  is  a  return,  with  a 
full  appearance;  so  much  so  that,  on  the 
writ  thus  returned,  I  would  consider  the  par- 
ty in  court,  appearing  by  his  attorney,  un- 
less on  or  before  the  return  he  entered  a  re- 
traxit of  his  appearance.  The  court  would 
hold  the  attorney  to  it;  there  should  be  no 
shuffiing."  Blair  t.  Weaver  Q?a.)  U  Serg.  & 
R.84. 

APPELLEE. 

By  appellee  is  meant  the  party  against 
whom  the  appeal  is  taken;  that  is  to  say, 
the  party  who  has  an  interest  adverse  to 
setting  aside  the  Judgment.  Blayton  t.  Hor- 
sey (Tex.)  78  S.  W.  919,  920. 

APPLIANCE. 

Appliances  include  machinery,  appara- 
tus, and  premises.  The  failure  of  an  em- 
ployer to  furnish  a  domestic  servant  with  a 
lodging  room  in  such  repair  as  not  to  en- 
danger  her  health  is  a  violation  of  his  legal 
duty  to  furnish  safe  appliances.  Collins  v. 
Harrison,  56  Atl.  678,  25  B.  I.  489,  64  U  R. 
A.  156. 

A  hoist  was  used  for  the  purpose  of  ele- 
vating material  to  the  second  story  of  a 
building  in  course  of  erection.  It  was  tri- 
angular in  form,  simple  in  design,  and  easily 
made.  Its  construction  and  operation  on 
the  roof  was  not  immediately  supervised  by 
the  foreman  or  master,  but  the  material  was 
selected  and  it  was  put  together  by  the  car- 
penters engaged  upon  the  building.  Such 
hoist  was  not  an  "appliance,"  within  the 
rule  that  the  master  is  obliged  to  use  tools 
and  appliances  reasonably  safe  for  the  uses 
to  which  they  are  to  be  put  Gittens  v.  WO- 
11am  Porten  Go.,  97  N.  W.  378,  90  Minn.  512. 

APPLICABLE. 

Bules  of  practice,  when  controlling  tbe 
form  of  process  to  be  used  on  a  pleading, 
are  applicable  to  it  Farmera'  Banking  &: 
Loan  Co.  y.  Mauck  (Neb.)  97  N.  ^.  835^  838 


APPLIOATION 

AFPZJOATIOV. 

See  "Original  AppUcatton,*    . 

The  meanlDf  of  the  term  ''appHeatleii,*' 
«8  employed  in  a  question  propounded  to  an 
applicant  for  insurance  as  to  whether  any 
application  to  insure  his  life  had  oyer  been 
made  to  any  other  company  on  which  a  pol- 
icy had  not  Issued,  is  not  confined  to  a  full 
and  final  completion  of  all  the  yarious  parts 
into  which  the  preliminary  negotiations  and 
examinations  are  diylded  by  another  com- 
pany for  its  conyenience.  In  the  absence  of 
an  agreement  the  completion,  signing,  and 
deliyery  of  an  application  for  insurance  to 
the  soliciting  agent  constitutes  an  applica- 
tion for  Insurance.  An  applicant  for  insur- 
ance answered  the  question  as  to  whether 
any  application  to  insure  his  life  had  eyer 
been  made  to  any  other  company,  and  re- 
fused, in  the  negatiye.  Some  five  months 
preyiously  he  had  signed  two  of  the  diylsion- 
al  parts  of  an  application  to  another  com- 
pany, and  had  deliyered  them  to  the  local 
agent  and  medical  examiner,  and  had  been 
partially  examined  by  the  latter.  Subse- 
quently he  declined  to  complete  the  exam- 
ination on  the  ground  that  he  had  been  mis- 
informed as  to  the  character  of  the  policy. 
The  parts  of  the  application  signed  were 
thereafter  forwarded  to  the  company,  and 
the  application  was  formally  rejected,  of 
which  fact  he  was  notified.  The  failure  to 
disclose  such  facts  in  answer  to  the  question 
ayolded  the  policy  issued  to  him,  which  pol- 
icy proyided  that  all  the  statements  in  the 
application  should  be  deemed  material,  and 
that  the  policy  should  be  yoid  if  any  state- 
ment was  not  full  and  complete,  or  was  un- 
true. Webb  y.  Security  Mut  Life  Ins.  Oo. 
(U.  S.)  126  Fed.  635,  637,  61  C.  0.  A.  883. 

APPOINTED  BY  HIM. 

The  words  "appointed  by  him,**  in  Balti- 
more dty  Charter,  §  25,  authorizing  the 
mayor  to  remoye  at  pleasure  during  the  first 
six  months  of  their  respectiye  terms  all  of- 
ficers appointed  by  him,  means  appointed  by 
the  mayor;  and  the  mayor  can  remoye  the 
ofilcers  whom  he  has  authority  to  appoint, 
whether  appointed  by  him  or  his  predecessor. 
MacLellan  y.  Marine  (Md.)  66  Atl.  858,  860. 

APPRECIABLL 

"Appreciable"  is  defined  as  "capable  of 
being  estimated;  perceptible;  as  an  appreci- 
able quantity."  Chaffin  y.  Pries  Mfg.  & 
Power  Co..  47  S.  B.  226,  228,  135  N.  0.  95. 

AJPPBEOIABI.E  EXTENT. 

The  words  "appreciable  extent"  as  used 
in  an  instruction,  in  an  action  for  damages 
for  maintaining  a  dam,  that  plaintiff  is  en- 
titled to  nominal  damages  if  the  dam  caused 
water  to  be  ponded  on  his  land  to  any  ap- 
8  WdbM  p.— 50 
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predable  extent,  withoot  proof  of  anbotantia) 
damages,  cannot  be  held  to  be  synonymoua 
with  the  words  "any  extent,"  and  hence  the 
instruction  was  erroneous,  as  plaintUE  is  en- 
titled to  nominal  damages  if  the  water  was 
ponded  on  his  land  to  any  extent  Chaffin  y. 
Fries  Mfg.  4b  Power  Co.  (N.  C.)  48  a  B.  770,. 
771. 

APPREHEND. 

"Apprehend"  is  defined  as  "to  take  or 

seize  (a  person)  by  legal  process;  to  arrest; 
as  to  apprehend  a  criminal."  "Arrest"  la 
defined  as  "the  taking  or  apprehending  of 
a  person  by  authority  of  law;  legal  re- 
straint; custody."  The  words  "apprehen- 
sion" and  "arrest,"  as  used  in  Rev.  St  1899, 
f  2474,  proyidlng  that  any  two  Judges  of 
the  county  court  may  offer,  for  the  county, 
a  reward  for  the  apprehension  and  arrest 
of  a  person  committing  a  felony,  are  syno- 
nyms, and  a  reward  offered  for  the  appre- 
hension of  a  felon  is  within  the  authority 
of  the  Judges  of  the  county  court  Cum- 
mings  V.  Clinton  County,  79  8.  W.  1127. 
1129,  181  Mo.  162  (quoting  Webster's  Diet). 

A.,  knowing  of  a  murder  and  of  a  re- 
ward for  the  apprehension,  arrest,  and  con- 
viction of  the  murderer,  became  suspiclouss 
that  a  certain  party  was  guilty,  took  steps 
to  locate  him,  and,  haying  done  so,  tele- 
graphed to  a  sheriff  to  arrest  such  party,, 
which  the  sheriff  did,  without  knowing  of 
what  such  party  was  suspected,  telegraphing, 
the  fact  of  the  arrest  to  A.,  at  his  expense, 
receiving  a  fee  for  the  arrest  and  turning 
the  suspected  person  over  to  A.,  who  elicited 
a  confession  from  him  on  which  he  was  con- 
victed. Held,  that  A.  was  the  apprehender 
of  the  criminal,  and  entitled  to  the  reward. 
Ralls  County  v.  Stephens,  78  a  W.  291,  292, 
104  Mo.  App.  115. 

APPROPRIATE  REMEDY. 

The  words  "appropriate  remedy,"  In 
Greater  New  York  Charter  (Laws  1897,  p. 
188,  c.  378,  I  537),  providing  that,  in  the 
event  of  the  removal  of  any  member  of  the- 
clerical  or  uniformed  force  of  street  cleaning, 
he  shall  have  the  right  to  sue  out  a  writ  of 
certiorari  or  other  appropriate  remedy  for- 
the  purpose  of  reviewing  the  action  of  the 
commissioner  or  his  deputy,  means  some 
remedy  by  which  the  proceedings  taken  by 
the  commissioner  can  be  brought  before  the 
court  for  review,  and  not  by  a  proceeding  in- 
dependent of  it,  which  commands  the  com- 
missioner to  do  either  one  thing  or  the  other. 
People  v.  Woodbury,  85  N.  Y.  Supp.  161,  163,. 
88  App.  Dlv.  593. 

APPROPRIATION. 

Where  a  village  charter  authorizes  the 
trustees  to  call  a  special   tax  meeting  to 
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Tote  on  appropriatloiui  for  special  purposes, 
the  word  '^appropriations"  does  not,  on  nat- 
ural construction,  well  describe  a  proposed 
issue  of  bonds  extending  oyer  a  period  of 
years.  Village  of  Canandaigua  y.  Hayes,  85 
N.  Y.  Supp.  488,  493,  90  App.  Dly.  83a 

APPBOPBIATION  OF  WATEB. 

To  constitute  a  valid  appropriation  of 
water  there  must  be  an  intent  to  apply  It 
to  some  beneficial  use,  existing  at  the  time 
or  contemplated  in  the  future;  a  diyerslon 
thereof  from  a  natural  stream;  and  an  ap- 
plication of  It  within  a  reasonable  time  to 
some  useful  industry.  Beers  v.  Sharpe»  76 
Pac.  717,  720,  44  Or.  386. 

APPROVE 

The  word  "approve,**  as  used  In  an  in- 
struction in  a  prosecution  for  murder  to  the 
effect  that  it  was  the  duty  of  the  jury  to 
find  defendant  guilty  as  charged,  if  they 
believed  her  present  with  the  design  to  give 
assistance,  if  necessary,  to  the  person  killing 
deceased,  or  present  with  the  design  to  en- 
courage, incite,  or  approve  of  such  killing  of 
deceased,  conveys  the  meaning  of  a  deed  al- 
ready accomplished  and  one  committed  by  an- 
other party,  and  one  who  tacitly  approves 
of  or  consents  to  the  killing  of  any  person 
cannot  under  any  rule  of  law  be  held  to 
have  aided  or  abetted  in  such  killing,  and 
such  an  instruction  Is  erroneous.  Harper  y. 
State,  85  South.  572,  574,  83  Miss.  402. 

APPURTENANCL. 

In  the  absence  of  a  reservation*  growing 
and  unmatured  crops  upon  lands  conveyed 
by  warranty  deed  pass  with  the  land  as  "ap- 
purtenances," which  are  defined  by  Sess. 
Laws  1897,  p^  101,  c  8,  I  41,  and  Id.  p.  94, 
c.  8,  f  10,  as  all  improvements  and  every 
right,  of  whatever  character,  pertaining  to 
the  premises  described.  Marshall  v.  Homier, 
74  Pac.  368,  870,  13  Okl.  264. 

Where  the  owner  of  land,  on  selUnf  a 
portion  thereof  on  which  there  were  springs, 
reserved  the  right  of  taking  water  from  the 
springs,  and  conveying  It  to  buildings  on  the 
remainder  of  the  land,  such  right  became  an 
"appurtenance"  to  the  remainder.  Mason  v. 
Thwing,  87  N.  Y.  Supp.  991*  995,  94  App. 
Dly.  77. 


APPURTENAWT  TO. 

The  phrases  ••connected  with**  and  •Ap- 
purtenant to"  are  not  necessarily  synony- 
mous. A  mortgage  given  by  a  railroad  com- 
pany limited  the  lien  on  after-acquired  prop- 
erty to  such  property  and  to  such  rights, 
acquired  by  liens  from  other  railroad  compa- 
nies as  should  be  connected  with  or  appurte- 


nant to  the  railroad  of  the  mortgagor,  spe- 
cifically described  in  the  mortgage.  The  lien 
of  the  mortgage  embraces  rights  acquired  by 
leases  made  after  the  date  of  the  mortgage 
to  the  mortgagor  by  other  railroad  compa- 
nies, owning  railroads  connected  with  the 
mortgagor's  road  and  being  operated  by  the 
mortgagor  in  connection  with  its  own  rail- 
road and  as  a  part  of  its  railway  system. 
These  rights,  if  not  appurtenant  to,  are,  with- 
in the  meaning  of  the  language  of  the  mort- 
gage, "connected  with,"  the  mortgagor's  rail- 
road. Guaranty  Trust  Co.  of  New  York  v. 
Atlantic  Coast  Electric  Ry.  Co.  (U.  &)  132 
Fed.  68^  70. 

ARBITRATOR. 

An  arbitration  is  a  Judicial  proceeding, 
and  the  arbitrators,  being  alike  the  agents 
of  both  parties,  and  not  of  one  party  alone* 
are  bound  to  exercise  a  high  degree  of  judi- 
cial impartiality,  without  the  slightest  regard 
to  the  manner  in  which  the  duty  has  devolv- 
ed upon  them.  Produce  Refrigerating  Co.  y. 
Norwich  Union  Fire  Ins.  Soc,  97  N.  W.  876, 
876,  91  Minn.  210. 

While  an  arbitrator  of  loss  by  fire,  ap- 
pointed by  a  party  in  pursuance  of  an  arbi- 
tration clause  in  a  policy,  is  not  the  agent 
of  the  party  selecting  him,  yet,  where  the 
proper  act  or  conduct  of  such  arbitrator  pre- 
vents the  selection  of  an  umpire,  the  conse- 
quences of  the  failure  of  arbitration  should 
be  visited  on  the  party  who  selected  the  ar- 
bitrator. Fowble  V.  Phoenix  Ins.  Co.  of 
Hartford,  Conn.,  81  &  W.  485»  487,  106  Mo. 
App.  027. 

ARID. 

In  an  action  to  determine  the  right  to 
use  irrigating  waters,  the  question  as  to  tbe 
quantity  of  water  which  might  be  used  de- 
pended upon  whether  or  not  the  land  for 
which  the  water  was  to  be  used  was  in  an 
arid  portion  of  the  state,  and  in  determining 
such  question  the  trial  court  instructed  tlie 
Jury  that  "by  'arid  portions  of  the  state'  is 
meant  those  portions  of  the  state  where  rain- 
fall is  insufficient  for  agricultural  purposes, 
and  irrigation,  therefore,  necessary.  Where 
tbe  rainfall  is  sufficient  for  agricultural  pur- 
poses, that  portion  Is  not  within  the  arid 
region,  even  though  irrigation  might  or  would 
increase  the  productiveness  of  the  soil  there.'* 
Appellant  contended  that  an  arid  portion  <^ 
the  state  should  have  been  defined  as  one 
"in  which,  by  reason  of  Insufficient  rainfaU, 
irrigation  is  necessary  for  successful  farming 
for  successive  years.*'  The  appellate  court, 
in  passing  on  the  correctness  of  the  instmc- 
tion  of  the  trial  court,  said:  'The  question 
whether  this  was  an  'arid  portion  of  tbe 
state'  was,  of  course,  an  important  one  in 
this  case.  If  it  was  not  an  arid  portion  of 
the  state,  then  the  use  of  water  for  irtlga- 


ABISE— ARISING 


7581     ARROWROOT  IN  NATURAL  STATB 
[AppenAtz.] 


tion  was  gabordlnate  to  the  use  for  domestic 
purposes.  In  those  portions  of  the  state  call- 
ed *arld/  by  reason  of  the  necessity  for  Ir- 
rigation, the  ase  is  put  upon  an  equal  footing 
with  such  other  necessary  uses  as  water  for 
stock,  and  domestic  purposes.  We  realize 
the  difficulty  of  framing  an  accurate  defini- 
tion. Irrigation  might  be  necessary  for  some 
crops,  and  not  for  others.  It  might  be  nec- 
essary for  one  year,  or  a  number  of  years, 
and  not  for  other  years.  The  Jury  cannot 
be  instructed  definitely  with  reference  to  all 
this.  The  'prime  question,  however,  seems 
to  us  to  be  whether  the  conditions  are  such 
that  a  jury  can  say  that  the  use  of  water 
for  irrigation  Is  a  necessity.  We  believe  that 
this  question  was  submitted  about  as  clearly 
and  accurately  as  possible  in  the  charge  giv- 
en.'^    HaU  t.  Garter  (Tex.)  77  B.  W.  19,  21. 

ARISE-ARISING. 

The  use  of  the  word  "arises,"  in  an  in- 
struction that  if,  from  the  testimony,  there 
arises  in  the  minds  of  the  Jurors  a  reasonable 
doubt  as  to  defendant's  guUt,  they  cannot 
find  him  guilty,  was  properly  refused,  since 
it  implies  that  the  reasonable  doubt  which 
will  prevent  a  conviction  is  not  that  doubt 
that  may  come  to  a  Juror  without  careful 
weighing  and  considering  of  the  evidence, 
and  after  full,  fair,  and  free  discussion  with 
his  fellows,  but  such  reasonable  doubt  as 
may  readily  arise  in  his  mind,  be  it  only  for 
a  moment  Baldwin  y.  State  (Fla.)  35  South. 
220,  222. 

The  words  "cause  of  action  arising,"  as 
used  in  Rev.  St  1851,  c.  2,  $  38,  providing 
that  when  the  court  has  Jurisdiction  of  the 
parties  It  may  exercise  it  In  respect  to  any 
cause  of  action,  wherever  arising,  except  for 
the  specific  recovery  of  real  property  situat- 
ed out  of  the  territory  or  an  injury  thereto, 
and  except  as  also  provided  by  statute  in 
relation  to  proceedings  by  foreign  corpora- 
tions, do  not  mean  simply  "cause  of  action 
accruing,"  but  the  word  "arising"  is  also  used 
in  the  sense  of  "originating";  that  Is,  the 
court  is  given  Jurisdiction  of  any  cause  of 
action,  wherever  Its  subject-matter  originat- 
ed, except  as  therein  stated.  Powers  Mer- 
cantile Co.  V.  Blethen,  97  N.  W.  1056,  1058, 
01  lUnn.  839. 

Arlslns  imdeT  the  Oonstltiitloit  ot  laws. 

''When  a  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversy 
as  to  the  effect  or  construction  of  the  Con- 
stitution or  laws  of  the  United  States,  upon 
the  determination  of  which  the  result  de- 
pends, it  is  not  a  suit  arising  under  the  Con- 
stitution or  laws.  And  it  must  appear  on 
the  record  by  a  statement  in  legal  and  logical 
form,  such  as  is  required  in  good  pleading, 
that  the  suit  is  one  which  does  really  and 
substantially  Involve  a  dispute  or  controver- 
sy as  to  a  right  which  depends  on  the  con- 


struction of  the  Ck>nstltution  or  some  law  ot 
treaty  of  the  United  States,  before  Jurisdic- 
tion can  be  maintained  on  tliis  ground." 
The  assertion,  in  a  bill  filed  by  a  water  com- 
pany against  a  municipality  and  its  common 
council,  that  the  obligation  of  the  municipali- 
ty's rental  contract  with  the  company  was 
impaired  by  an  ordinance  which,  while  de- 
nying the  validity  of  the  contract,  allowed  a 
claim  for  rentals,  with  a  saving  clause  to 
prevent  estoppel,  is  too  clearly  unfounded  to 
present  a  case  arising  under  the  Constitution 
or  laws  of  the  United  States.  Defiance  Wa- 
ter Co.  V.  City  of  Defiance,  24  Sup.  Ct  63,  68» 
191  U.  S.  184,  48  L.  Ed.  140  (citing  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  Co.,  178  U.  S. 
239,  20  Sup.  Ct  867,  44  L.  Ed.  1052;  Littie 
York  Gold  Washing  &  Water  Co.  v.  Keyes, 
96  U.  S.  199,  24  L.  Ed.  656;  Blackburn  v. 
Portland  Gold  Min.  Co.,  175  U.  S.  571,  20 
Sup.  Ct  222,  44  L.  Ed.  276;  Shreveport  v. 
Cole,  129  U.  S.  36,  9  Sup.  Ct  210,  32  L.  Ed. 
589;  New  Orleans  v.  Benjamin,  153  U.  S. 
411,  424,  14  Sup.'  Ct  905»  909»  38  L.  Ed.  764, 
769. 

ARRAIGNED. 

The  word  •'arraigned**  means  practically 
the  same  thing  as  being  personally  present 
at  the  time;  for  it  could  not  be  true  that  de- 
fendant was  in  fact  arraigned  and  pleaded  to 
the  indictment,  if  not  personally  present 
State  y.  Hunter,  80  8.  W.  955^  959,  181  Mo. 

3ia 


AJElRAIGNMEirr. 

In  an  "arraignment**  three  steps  are  nec- 
essary: The  information  must  be  read  to 
the  defendant,  he  must  be  given  a  copy  there- 
of, and  he  must  be  asked  whether  he  pleads 
guilty  or  not  guilty  to  the  information.  State 
V.  De  Wolfe,  74  Pac  1084,  1085,  29  Mont 
415. 


ARREST. 

Apprehension  synonymous,  see  ^Appre- 
hend*" 


ARROWROOT  IN  ITS  NATURAL 
STATE. 

The  term  ''arrowroot  in  its  natural  state" 
is  the  equivalent  of  the  term  ''arrowroot  in 
a  state  of  nature,**  and  that  description  would 
hardly  fit  an  article  which  had  been  subject- 
ed to  various  processes  by  which  It  is  con- 
verted into  starch.  The  words  ''arrowroot  in 
its  natural  state,**  as  used  in  Tariff  Act  July 
24,  1897,  c.  11,  §  2,  Free  List,  par.  478,  30 
Stat  195  [U.  S.  Comp.  St  1901,  p.  1680],  re- 
late to  the  tubers  or  roots  of  the  arrowroot 
plant,  and  do  not  include  the  article  commer- 
cially known  as  "arrowroot"  consisting  of 
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istarch  made  from  arrowroot  tobera.  Leay- 
<!raft  &  Ck>.  T.  United  States  (U.  S.)  ISO  Fed. 
106,107. 


ARSON. 

"At  common  law  anon  is  the  malicious 
burning  of  another's  house/'  Rev.  St  I 
6831,  declaring  that  whoever  maliciously 
bums  or  attempts  to  bum  any  dwelling 
house,  kitchen,  smokehouse,  shop,  office, 
bam,  stable,  storehouse,  etc.,  sball  be  impris- 
oned in  the  penitentiary  for  a  specified  term, 
or  fined,  extends  the  offense  of  arson  at 
common  law,  and  also  comprises  it,  and  does 
not  make  it  an  offense  to  bum  one*s  own 
building.  Jones  t.  State,  70  N.  B.  052,  70 
Ohio  St  86. 


ARTFUL  CONCEALMENT. 

"Artful  concealment"  is  some  unfair 
practice  by  which  a  party  is  intentionally  de- 
ceiyed.    Lake  t.  Gilchrist,  7  Ala.  055,  050. 

AS  IT  MAY  THEN  BE. 

Where  teittator  devised  all  of  his  prop- 
erty to  his  wife,  with  a  provision  that,  If  his 
son  surviYed  her,  be  should  have  one-half 
of  all  the  property  devised  to  his  mother  **as 
it  may  then  be,"  his  interest  was  not  confin- 
ed to  the  personal  estate.  Bailey  v.  Pitts- 
burg, O.,  0.  &  St  L.  Ry.  Co.,  57  Atl.  58,  50, 
208  Pa.  45. 


AS  SHE  THINKS  PROPER. 

A  devise  of  testator's  property  to  his 
wife,  to  will  to  his  children  "as  she  thinks 
proper/'  vests  in  the  wife  a  discretion  in  the 
exercise  of  the  power  conferred,  which  in- 
cludes the  right  of  unequal  distribution.  All- 
der  V.  Jones  (Md.)  56  AU.  487. 


AS  SOON  AS  PRACTICABLE 

''It  is  well  settled  that  'immediately' 
means  'as  soon  as  practicable,'  and,  converse- 
ly, it  is  proper  to  construe  'as  soon  as  prac- 
ticable' to  mean  Immediately.' "  The  statute 
relating  to  a  meeting  of  the  state  board  of 
equalization  and  assessment  of  railroad  prop- 
erty provides  a  day  on  which  the  railroad 
companies  shall  make  returns.  It  provides 
a  place  where  the  meeting  of  the  state  board 
shall  be  held,  and  provides  expressly  that 
such  meeting  shall  take  place  as  soon  as  prac- 
ticable after  the  returns  are  filed.  The  stat- 
ute must  be  construed  to  furnish  notice  of 
the  time  and  place  of  the  meeting  of  the 
state  board,  and  where  the  statute  names 
the  time  and  place  personal  notice  is  not 
necessary.  Chicago,  B.  &  Q.  R.  R.  v.  Rich- 
ardson Ck>unty  (Nebi)  lOO  N.  W.  050,  052. 


ASSAULT  AND  BATTEBT 

ASCERTAINED  MEMBERSHIP. 

See  "Gertain  Aacartalned  Membership." 


ASSAIL 

Impeach  equivalent,  see  'Impeach.** 


ASSAULT. 

An  assault  is  an  attempt  to  do  violence 
to  the  person  of  another,  with  the  means  at 
hand  of  carrying  the  Intention  into  execution. 
State  V.  Dyer  (Del.)  58  Atl.  047,  04& 

"It  is  not  always  necessary,  to  consti- 
tute an  assault,  that  the  person  whose  con- 
duct is  in  question  should  have  the  present 
capacity  to  inflict  injury;  for  if,  by  threats 
or  a  menace  of  violence,  which  he  attempts 
to  execute,  or  by  threats  and  a  display  of 
force,  he  causes  another  to  reasonably  appre- 
hend imminent  danger,  and  thereby  forces 
him  to  do  otherwise  than  he  would  have 
done,  or  to  abandon  any  lawful  purpose,  he 
commits  an  assault  It  Is  the  apparent  im- 
minent danger  that  Is  threatened,  rather 
than  the  present  ability  to  inflict  injury, 
which  distinguishes  violence  menaced  from 
assault"  A  mere  threat  or  violence  men- 
aced, accompanied  by  insulting  or  abusive 
words,  as  distinguished  from  violence  begun 
to  be  executed,  is  insufllcient  to  constitute  an 
sssanlt  State  v.  Daniel  (N.  C.)  48  S.  E.  544, 
545. 

'*The  pointing  of  a  loaded  revolver  at 
another,  if  within  range,  is  an  assault;  and 
the  same  is  true  if  it  is  not  loaded,  if  the 
person  aimed  at  is  not  aware  of  the  fact." 
Where  one  points  a  loaded  pistol  at  an- 
other, although  he  has  some  reason  to  think 
it  is  not  loaded,  and  he  pulls  the  trigger, 
causing  the  pistol  to  be  discharged,  and  the 
person  assaulted  is  killed  thereby,  he  is 
guilty  of  manslaughter.  Ford  v.  State  (Neb.) 
08  N.  W.  807,  808. 


ASSAULT  AHD  BATTEBT. 

A  verdict  of  assault  and  battery  may  he 
based  upon  evidence  showing  personal  vio- 
lence under  circumstances  in  aggravation  or 
mitigation  of  the  offense,  relevant  to  the 
penalty,  which  need  not  be  averred.  One 
was  indicted  for  felonious  assault  with  in- 
tent to  kill,  being  armed  with  a  dangerous 
weapon.  The  jury  rendered  a  verdict  of 
guilty  of  "assault  and  battery  with  a  dan- 
gerous weapon."  The  words  In  the  verdict 
meant  no  more  than  assault  and  battery. 
State  V.  Henry,  57  Atl.  801,  803,  08  Me.  56L 

Assault  is  included  in  the  specific  offense 
of  assault  and  battery,  and  judgment  may 
follow  for  the  minor  offense,  though  the  ver- 
dict finds  the  defendant  guilty  of  assault  and 
battery;  for  the  word  "battery"  may  be  re- 
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Jected  88  8iirpli]8age.    State  r.  Henry,   67 
Aa  891,  898,  98  Me.  S61. 

A88AXn.T  WITH  IJiTISHT  TO  COMMIT 
OBEAT  BODILY  INJVBT. 

In  8  prosecution  for  assenlt  with  intent 
to  commit  great  bodily  injury,  the  form  of 
the  yerdict  prepared  by  the  court  read  "a»- 
sault  with  intent  to  commit  great  bodily 
injury,"  and  the  verdict  as  actually  re- 
turned, read  "assault  with  intent  to  do 
great  bodily  injury."  The  form  of  the  ver- 
dict was  sufficient,  as  no  one  could  possibly 
be  misled  by  the  variation  in  terms.  State 
V.  Leuhrsman  aowa)  99  N.  W.  140,  142,  123 
Iowa,  476. 

ASSAUIiT  WTTK  UrTENT  TO  COMMIT 
BAPE. 

'The  crime  of  assault  and  battery  is  not 
an  essential  element  of  assault  y^th  intent 
to  commit  rape;  for  the  latter  offense  may 
be  committed  without  actual  violence  to  or 
contact  with  the  person  assaulted,  and  upon 
trial  for  assault  with  intent  to  rape  the  ac- 
cused can  be  convicted  of  assault  and  bat- 
tery only  where  the  indictment,  in  addition 
to  the  charge  of  assault,  sets  forth  facts 
amounting  to  a  battery.**  State  v.  Miller 
aowa)  100  N.  W.  334.  335  (citing  State  v. 
Hutchinson,  96  Iowa,  066,  669,  64  N.  W.  610). 

ASSAXriiT    WITH    nrTEHT    TO    MUB* 
DEB. 

An  "assault  with  intent  to  murder"  is 
an  assault  with  intent  to  commit  a  felony, 
and  an  indictment  charging  the  commission 
of  an  assault  with  Intent  to  commit  the 
highest  degree  of  unlawful  homicide  like- 
wise includes  the  charge  of  an  assault  with 
Intent  to  commit  the  same  felony  in  all  its 
degrees,  as  the  degrees  do  not  constitute 
separate  and  distinct  offenses,  but  merely  de- 
gn^ees  of  the  same  offense,  or  lesser  offenses 
of  the  same  nature,  but  necessarily  included 
in  the  higher.  Pyke  v.  State  (Fla.)  36  South. 
577,  678. 

In  order  to  constitute  an  assault  to  mur- 
der, it  must  be  made  with  the  specific  in- 
tent to  kill,  as  well  as  upon  malice  afore- 
thought Williams  T.  State  (Tex.)  77  a  W. 
447. 


ASSESS. 

In  Const  art  18,  I  6,  vesting  in  munici- 
pal corporations  power  to  assess  and  collect 
taxes,  the  term  "assess*'  includes  the  valua- 
tion of  property,  as  well  as  the  levying  of 
the  rate  of  taxation.  State  v.  Eldredge,  76 
Pac.  837,  840,  27  Utah,  477. 

The  word  "assessed,**  as  used  in  a  fran- 
chise granted  by  a  municipality  to  a  com- 
pany to  construct  and  operate  a  waterworks 


system  within  the  municipality,  which  pro- 
vides that  the  municipality  shall  pay  in  mu- 
nicipal taxes  which  may  be  assessed  against 
the  company  for  the  first  ten  years  of  the 
franchise,  is  used  in  the  sense  of  a  levy  of 
taxes,  rather  than  the  mere  determination 
to  raise  money  by  taxation — ^the  proceedings 
requisite  to  charge  property  or  the  owners 
thereof  with  the  payment  of  taxes,  not  the 
assessment  of  property  for  taxation.  The 
term  "assess  taxes*'  is  commonly  used  as  syn- 
onymous with  the  levying  of  taxes,  as  de- 
scriptive of  the  steps  in  their  entirely  neces- 
sary to  charge  specific  property  with  taxes, 
or  the  owner  with  the  payment  thereof. 
There  is  no  such  thing  as  the  assessment  of  a 
tax  in  the  mere  sense  of  assetement  of  prop- 
erty for  taxation.  Town  of  Washburn  v 
Washburn  Waterworks  Go.  (Wis.)  98  N.  W. 
589,  541  (citing  Chicago  ft  N.  W.  R.  Ck>.  v.  For- 
est County,  95  Wis.  80.  70  N.  W.  77). 

While  ordinarily  the  terms  "assess^*  and 
"assessment**  apply  only  to  ad  valorem  taxa- 
tion, when  used  In  respect  of  tax  laws,  as 
used  in  an  act  providing  that  the  clerk  of 
the  county  court  shall,  collect  all  privilege 
taxes,  declaring  that  any  property  or  prop- 
erties included  in  the  act  shall  be  back-as- 
sessed or  reassessed  for  the  period  provided 
by  law,  when  the  same  have  been  omitted 
from  or  escaped  taxation,  or  when  the  owner 
or  his  agent  fails  or  refuses  to  list  the  prop- 
erty to  the  assessor,  as  required  by  law,  and 
requiring  the  assessor  to  make  and  return 
to  the  clerk  of  the  county  court  the  name  of 
each  person  engaged  in  any  business  liable 
to  a  privilege  tax,  the  word  "assess"  means 
simply  the  listing  of  names  of  persons  ex- 
ercising privileges  subject  to  taxation,  and. 
the  clerk  of  the  county  court  is  entitled  to 
back-assess  or  reassess  privilege  taxes  that 
have  escaped  listing  and  collection.  Fop- 
piano  V.  Speed  (Tenn.)  82  S.  W.  222,  223. 

The  words  "assessed**  and  "taxed,**  in 
Sess.  Laws  1903,  c.  73,  f  29,  were  used  in- 
terchangeably by  the  Legislature,  and  were 
intended  to  express  the  same  meaning. 
State  V.  Fleming  (Neb.)  97  N.  W.  1063,  1070. 


ASSESSED  VAI.UE. 

The  term  "assessed  value,"  in  a  city 
charter,  providing  that  no  improvement  shall 
be  made  when  the  estimated  cost  thereof 
shall  exceed  60  per  cent  of  the  assessed 
value  of  the  property,  refers  to  the  value  of 
the  property  as  assessed  for  general  taxa- 
tion at  the  time  next  prior  to  that  when  the 
Improvement  is  ordered.  Ferry  v.  City  of 
Tacoma,  76  Pac.  277,  279,  34  Wash.  652. 

ASSESSMENT. 

"Assessment  In  a  general  sense  denotes 

the  process  of  ascertaining  and  adjusting  the 

I  shares  respectively  to  be  contributed  by  the 

.  several  persons  toward  a  common  beneficial 
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object  according  to  the  benefit  receiyed.  As- 
sessment, In  taxation:  The  listing  and  ralu- 
atlon  of  property  for  the  purpose  of  appor- 
tioning a  tax  upon  It,  either  according  to 
value  alone  or  In  proportion  to  benefit  re- 
ceived. Also,  determining  the  share  of  a 
tax  to  be  paid  by  each  of  many  persons,  or 
apportioning  the  entire  tax  to  be  levied 
among  the  different  taxable  persons,  estab- 
lishing the  proportion  due  from  each.*'  When 
a  tax  levying  officer,  levying  a  tax  for  the 
construction  of  a  drainage  ditch,  knows  the 
proportionate  benefit  to  each  tract  and  the 
amount  of  money  necessary  to  be  raised,  and 
when  he  has  determined  the  number  of  pay- 
ments In  which  It  shall  be  paid  and  the  time 
of  payment  of  the  same,  and  has  ordered  his 
determination  placed  upon  the  tax  Ust  for 
collection  by  the  proper  officers,  he  has  made 
an  assessment.  Morris  v.  Washington  Coun- 
ty (Neb.)  100  K.  W.  144,  148  (quoting  Black, 
Law  Diet). 

ASSIGNEE 

The  word  "assignee,**  as  used  in  Rev. 
St  f  4919  [U.  a  Comp.  St  1901,  p.  3394], 
which  provides  that  damages  for  the  In- 
fringement of  any  patent  may  be  recovered 
by  action  on  the  case  In  the  name  of  the 
party  Interested,  either  as  patentee,  assignee, 
or  grantee.  Is  used  In  a  limited  sense,  as 
meaning  an  assignee  of  patent  rights,  and 
does  not  cover  a  mere  assignee  of  a  claim  for 
infringement  Webb  v.  Goldsmith  (U.  S.) 
127  Fed.  672  (dtlng  Waterman  v.  McKenzie, 
138  U.  S.  255.  11  Sup.  Ct  834,  84  L.  Ed.  9;:^; 
Moore  v.  Marsh,  74  U.  S.  [7  Wall.]  615,  19 
L.  Ed.  37;  Gayler  v.  Wilder,  51  U.  a  [10 
How.]  477,  13  L.  Ed.  504;  Hay  ward  v.  An- 
drews [U.  S.]  12  Fed.  786;  8  Robinson  on 
Patents,  |  937). 

ASSIGNMENT. 

See  "Equitable  Assignment** 

To  constitute  a  valid  assignment,  there 
must  be  a  perfected  transaction  between  the 
parties.  Intended  to  vest  in  the  assignee  a 
present  right  In  the  thing  assigned.  An  agree- 
ment to  pay  a  certain  sum  out  of,  or  that  one 
Is  entitled  to  receive  the  same  from,  a  desig- 
nated fund  when  received,  does  not  operate 
as  a  legal  or  equitable  assignment,  since  the 
assignor  in  either  case  retains  control  over 
the  subject-matter.  Donovan  v.  Middlebrook, 
88  N.  Y.  Supp.  607,  608,  95  App.  Dlv.  365. 

An  instrument  which  does  not  purport 
to  convey  any  present  Interest  in  an  existing 
patent  or  one  for  which  an  application  Is 
pending,  is  not  an  "assignment"  within  Rev. 
St  U.  S.  I  4898  [U.  S.  Comp.  St  1901,  p. 
3387].  National  Cash  Register  Co.  v.  New 
Columbus  Watch  Co.  (U.  S.)  129  Fed.  114, 
G3  a  O.  A.  616. 


ASSIGNS. 

The  word  "assigns,"  as  used  in  Act 
Cong.  June  16,  1880,  c  244,  I  2,  21  Stat  287 
[U.  S.  Comp.  St  1901,  p.  415],  providing  for 
the  repayment  of  the  purchase  price  to  a 
person  making  an  entry  of  public  land,  or 
to  his  heirs  or  assigns,  in  case  of  the  can- 
cellation of  such  entry  for  conflict  means 
one  who  derives  from  the  original  entry- 
man  by  the  voluntary  act  of  the  latter,  and 
a  mortgagee  who  has  foreclosed  his  mort- 
gage and  purchased  the  mortgaged  property 
at  sherlfTs  sale  under  a  decree  of  the  court  Is 
an  assign.  United  States  v.  Commonwealth 
Title  Ins.  ft  Trust  Co.,  24  Sup.  Ct  646,  647, 
193  U.  S.  651,  48  L.  Ed.  830. 

The  word  "assigns,"  as  used  in  Rev. 
Codes  1899,  |  3265,  providing  that  every  con- 
tract made  by  or  on  behalf  of  any  corpora- 
tion doing  business  in  the  state  without  first 
having  compiled  with  the  law  shall  be  whol- 
ly void  on  behalf  of  such  c(vporation  and  its 
assig^ns,  does  not  include  the  Indorsee  of  ne- 
gotiable paper,  who  takes  the  same  before 
maturity,  for  value  and  without  notice  of 
defenses  thereto.  National  Bank  of  Com- 
merce y.  Pick  (N.  D.)  99  N.  W.  63,  65. 

ASSUMPSIT. 

"Assumpsit^  is  but  another  word  for  an 
undertaking  or  a  promise.  It  does  not  lie 
except  there  be  an  express  or  implied  prom- 
ise. A  claim  for  the  conversion  by  plaintiiF 
of  corn  in  which  defendant  had  a  valid  land- 
lord's lien  gives  rise  to  an  implied  assumpsit 
in  defendant's  favor,  irrespective  of  whether 
or  not  plaintiff  sold  the  com  and  received 
the  proceeds.  Crane  v.  Murray,  80  8.  W. 
280,  281,  106  Mo.  App.  697. 

A  promise  express  or  implied  is  the 
basis  of  every  cause  of  action  enforceable 
in  "assumpsit";  and  every  promise  to  amount 
to  a  cause  of  action,  must  be  supported  by 
a  valuable  conslderaticHi.  Ivy  Coal  &  Coke 
Co.  y.  Long,  86  South.  722,  724^  189  AUu 
535. 

ASSUMPTION  OF  RISK. 

Consent  to  the  risk,  see  ''Consent*' 

"Assumption  of  risk"  and  "contributory 
negligence"  are  not  synonymous.  Parks  y. 
St  Louis  4b  &  R.  Co.,  77  &  W.  70,  73,  178 
Mo.  108. 

Assumption  of  risk  and  contributory  neg- 
ligence are  distinct  and  separate  defenses. 
Assumption  of  risk  rests  In  contract  It  Is 
not  conditioned  or  limited  to  the  existence  of 
contributory  negligence,  and  the  latter  is  not 
an  element  or  attribute  of  it  Assumption 
of  risk  is  alike  available,  whether  the  risk 
assumed  is  great  or  small,  whether  the  dan- 
ger from  it  was  imminent  and  certain  or  le- 
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mote  and  Improbable^  and  whether  or  not 
the  eenrant  was  guilty  of  contributory  neg- 
ligence In  assuming  the  risk  or  In  exposing 
himself  to  the  danger.  St  Louis  Cordage 
Co.  T.  Miller  (U.  S.)  126  Fed.  496,  499,  501, 
61  C.  C.  A.  477,  63  L.  B.  A.  551. 

A  servant  assumes  the  risk  of  a  danger 
Incident  to  his  employment,  but  he  never 
assumes  the  risk  of  his  master's  negligence. 
If  the  master  furnishes  unsafe  implements, 
and  the  servant  uses  them,  knowing  them  to 
be  unsafe,  a  question  of  contributory  negli- 
gence arises,  but  not  of  assumption  of  risk. 
Cole  V.  St  Louis  Transit  Co.,  81  &  W.  1188, 
1142,  183  Mo.  81. 

•The  doctrine  of  assumption  of  risk  gen- 
erally pertains  to  controversies  between  mas- 
ters and  servants,  although  litigation,  at- 
tended by  circumstances  which  make  the  de- 
fense available,  may  arise  between  parties 
not  sustaining  that  relation.  Arise  where  It 
may,  the  defense  is  one  which  must  rest  on 
contract;  or,  if  not  exclusively  on  contract, 
then  on  an  act  done  so  spontaneously  by  the 
party  against  whom  the  defense  is  Invoked 
that  he  was  a  volunteer,  and  any  bad  result 
of  the  act  must  be  attributed  to  an  exercise 
of  his  free  volition,  instead  of  to  the  conduct 
of  his  adversary.  The  word  'assumption* 
imports  a  contract,  or  some  kindred  act  of 
an  unconstrained  will.  Whenever  a  man 
does  anything  dangerous,  he  faces  risk,  but 
it  by  no  means  follows  that,  legally  speaking, 
he  assumes  the  risk."  It  has  no  applica- 
tion to  the  case  of  a  passenger  injured  while 
attempting  to  alight  from  an  electric  car 
at  a  dangerous  place  selected  by  the  carmen, 
though  she  made  no  demands  to  have  the 
car  returned  to  a  safe  place  for  alighting. 
Fillingham  v.  St  Louis  Transit  Co.,  77  S.  W. 
314,  816,  102  Mo.  App.  573. 

ASYLUM. 

See  **Orphan  Asylum — Orphanage.** 

An  asylum  is  defined  by  Webster  to  be 
an  institution  for  the  protection  and  relief 
of  the  unfortunate.  A  soldier's  home  is  in- 
cluded in  the  term  "asylum,"  used  in  Const 
art  2,  I  3,  providing  that  no  person  shall 
be  deemed  to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence  while 
employed  in  the  service  of  the  United  States, 
nor  while  kept  in  any  almshouse  ot  other 
asylum  or  institution  wholly  or  partly  sup- 
ported at  public  expense.  In  re  Smith,  89 
N.  Y.  Supp.  1006,  1010,  44  Misc.  Bep.  384. 

AT. 

The  word  ''at,"*  when  used  to  designate 
a  place,  may,  and  often  must,  mean  near  to. 
It  is  leM  definite  than  'In"  or  "on."  "At" 
the  house  may  be  in  or  near  the  house. 
Town  of  Waynesville  v.  Satterthwait  (N.  0.) 
48  S.  B.  661,  665. 


"AtT'  means  In  the  neighborhood  of. 
Where  a  petition  in  an  action  against  a  tele- 
graph company  for  negligently  delivering  a 
message  announcing  the  increased  illness  of 
the  recipient's  mother  alleges  that  plaintiff 
was  at  the  home  of  her  sister  at  H.,  a  small 
village,  there  is  no  variance  between  such 
allegation  and  evidence  that  plaintifTs  sla- 
ter's house  was  two  miles  from  the  village. 
Western  Union  Telegraph  Ca  r.  Roberts 
(Tex.)  78  S.  W.  622,  524. 

AT  THE  END. 

The  words  "at  the  end,^  in  2  Hill's  Ann. 
St  &  Codes,  §S  462,  463,  providing  that  the 
lien  of  a  Judgment  remaining  unsatisfied  at 
the  end  of  five  years  after  the  rendition 
may  be  revived,  mean  "after  the  expiration" 
of  five  years.  Tacoma  Nat  Bank  v.  Sprague, 
74  Pac.  393,  394,  33  Wash.  285. 

AT  OWNEB'8  RISK. 

Where  apples  were  stored  with  a  pub 
lie  warehouseman  for  hire,  the  recital  in  a 
receipt  given  therefor  that  they  were  "at 
owner's  risk"  did  not  relieve  the  warehouse- 
man from  liability  for  injuries  arising  from 
his  negligence  in  failing  to  protect  them  from 
unusually  cold  weather.  Denver  Public 
Warehouse  Co.  v.  Munger  (Colo.)  77  Pac.  5. 

See  "Bemove  at  Pleasure.** 

ATLANTIC  SEABOARD. 

The  words  "Atlantic  seaboard"  as  used 
in  a  contract  by  which  a  seller  of  a  fishing 
trade  agreed  as  a  condition  of  the  sale  that 
he  would  not  become  engaged  or  interested 
in  the  business  of  catching  or  manufacturing 
the  products  from  certain  classes  of  fish 
along  the  Atlantic  seaboard,  in  competition 
with  the  business  of  the  purchaser,  for  a 
specified  term,  would  seem  to  be  broad 
enough  to  include  such  indentations  in  the 
coast  as  Delaware,  New  York,  or  Massachu- 
setts Bay,  and,  at  least,  a  location  of  a  plant 
on  Chesapeake  Bay,  about  70  miles  from  the 
Atlantic  Ocean.  Fisheries  Co.  v.  Lennen  (U. 
S.)  130  Fed.  533,  535. 


ATTACHMENT. 

See  "Warrant  of  Attachment** 
Attachment  proceeding  as  civil  action. 
Bee  "avU  Action— Case— Suit--etc" 


ATTACK. 

See    "Collateral   Attack";    'TDlrect    At- 
tack." 
Impeach  equivalent,  see  "Impeach.** 


ATTEMPT 


ATTEMPT. 

The  word  "attempt,**  In  an  Instruction 
that  the  attempt  of  accused  to  prove  an  alibi 
does  not  shift  the  burden  of  proof,  did  not 
mean  to  discredit  the  eyidence  of  defendant 
on  the  question  of  alibi;  but  it  evidently 
meant  that  the  fact  that  defendant  had  of- 
fered eyidence  for  the  purpose  of  proving  an 
alibi  did  not  shift  the  burden  of  proof.  Peo- 
ple v.  Lang,  76  Pac.  232,  234,  142  Cal.  482. 

"An  act  done  with  Intent  to  commit  a 
crime,  and  tending,  but  failing,  to  efitect  its 
commission,  is  an  attempt  to  commit  that 
crime."  Pen.  Code,  |  34.  "Felonious  in- 
tent alone  is  not  enough,  but  there  must  be 
an  overt  act  shown,  in  order  to  establish 
even  an  attempt  An  overt  act  is  one  done 
to  carry  out  the  intention,  and  It  must  be 
such  as  would  naturally  effect  that  result, 
unless  prevented  by  some  extraneous  cause." 
Defendant  formed  a  plot  to  obtain  possession 
of  certain  indictments,  for  the  purpose  of 
destroying  them,  by  bribing  the  assistant  dis- 
trict attorney  having  them  in  his  charge  to 
deliver  them  to  him  for  a  certain  considera- 
tion. A  third  party,  pretending  to  act  for 
the  district  attorney,  delivered  them  to  him, 
and  he  took  possession  of  them  and  walked 
away,  whereon  he  was  arrested  and  the  in- 
dictments recovered.  Defendant  was  proper- 
ly convicted,  under  Pen.  Code,  I  94,  of  an 
attempt  to  unlawfully  remove  documents 
from  a  public  officer,  and,  under  section  6dl» 
of  an  attempt  to  commit  grand  larceny  in 
the  second  degree.  People  v.  Mills,  70  N.  E. 
786,  789,  178  N.  Y,  274,  18  N.  Y.  Cr.  E.  269. 

ATTORNEY. 

Attorney's  fees  as  costs,  see  "Ck>sts.'* 

Where  plalntUf  was  admitted  to  the  bar 
in  1893,  but  never  filed  the  certificate  re- 
quired by  Laws  1899,  p.  406,  c.  225,  with  the 
clerk  of  the  Court  of  Appeals,  or  practiced 
law,  except  for  about  a  year  after  admission, 
he  is  not  an  attorney,  within  Code  Civ.  Proc. 
§  73,  prohibiting  an  attorney  from  buying  a 
chose  in  action  with  Intent  to  sue  thereon. 
Thompson  v.  Stiles,  89  N.  Y.  Supp.  876»  44 
Misc.  Bep.  834. 

ATTOBlfE7*S  XJEIT. 

An  attorney's  lien  is  simply  the  right 
to  hold  or  retain  in  the  attorney's  possession 
the  money  or  property  of  the  client  until  his 
proper  charges  have  been  adjusted  and  paid. 
It  requires  no  equitable  proceeding  for  its 
establishment.  Sweeley  v.  Sieman,  98  N. 
W.  571.  123  Iowa,  183  (citing  Fobs  v.  Oobler, 
105  Iowa,  728,  75  N.  W.  516;  In  re  WUson 
[U.  8.]  12  Fed.  235) 

AUGMENT. 

Increase  synonymous,  see  'Increase.^ 
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AUTHORIZED  AGENT. 


See  "D11I7  Antborised  Agatt" 

AUTREFOIS  ACQUIT. 

'To  entitle  a  defendant  to  the  plea  of 
autrefois  convict,  or  acquit,  it  is  necessary 
that  the  offense  charged  be  the  same  in  law 
and  fact"  People  v.  Kerrick,  77  Fac.  711, 
712,  144  CaL  46  (citing  People  r.  Helblng, 
61  Oal.  620). 

AVAILABLE  COAL 

"Ayallable  coal,"  within  the  meaning  of 
a  contract  referring  to  certain  unmined  coal. 
Includes  coal  under  a  creek  and  under  a 
railroad,  which  could  be  mined  by  leaving 
proper  supports  at  a  greatly  enhanced  cost 
In  re  Bedstone  Oil,  Goal  4b  Coke  Ck>.'s  Dis- 
solution, 56  AU.  355,  356,  207  Fa.  125. 

AVAILABLE  FUNDS. 

In  a  contract  to  pay  a  teacher  the  avail- 
able funds  from  certain  school  lands  for  one 
year,  the  words  "available  funds  for  one 
year"  meant  the  profits  derivable  from  the 
capital  during  that  time,  whether  it  was  ac- 
tually received  by  the  commissioners  before 
the  close  of  the  year  or  not  Commissioners 
of  Section  16  v.  Criswell,  6  Ala.  565,  571. 

AVERAGE 

See  "General  Average."* 

BAGGAGL 

A  woman's  Jewelry,  and  every  article 
pertaining  to  her  wardrobe  that  may  be 
necessary  or  convenient  to  her  traveling,  is 
regarded  in  law  as  baggage.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Fales  (Tex.)  77  S.  W.  234, 
236. 

A  female  traveler's  own  clothing,  and 
that  of  her  children,  including  fancy  work 
and  miscellaneous  ornaments,  a  savings  bank 
and  contents,  and  a  zither  key,  all  of  which 
are  carried  in  her  trunk,  constitute  baggage, 
for  the  loss  of  which  she  is  entitled  to  re- 
cover. She  may  also  recover  for  the  loss  of 
a  small  amount  of  her  husband's  underwear, 
which  was  being  carried  in  her  trunk  as  a 
part  of  her  baggage;  it  appearing  that  her 
husband  was  traveling  with  her.  She  can- 
not, however,  recover  for  the  loss  of  articles 
constituting  household  goods,  which  she  was 
carrying  in  her  trunk,  though  she  and  her 
husband  were  changing  thehr  residence  by 
removal  from  one  state  to  another;  the  ca^ 
rier  having  no  notice  of  the  fact  that  such 
goods  were  being  transported  as  baggage. 
Yasoo  &  M.  V.  R.  Co.  v.  Baldwin  (TemU 
81  S.  W.  59^002. 


BAIL 

BAIL 

See  ''Admitted  to  BaU.** 


"Ball"  Ifl  defined  as  to  set  at  liberty  a 
person  arrested  or  Imprisoned  on  security 
being  taken  -for  his  appearance.  State  y. 
DaTls,  75  Pac.  857»  868^  27  Utab,  808  (citing 
Black,  Law  Diet). 

BALLOT. 

A  ballot  is  a  paper  to  express  Intent, 
and  where  its  language  Is  plain  It  must  be 
flo  taken.  Stanton  ▼.  O'Kane  (W.  Va.)  47 
8.  S.  245,  246. 

A  blank  piece  of  paper,  having  on  It  no 
words  or  marks  of  any  kind  whereby  the 
meaning  and  Intent  of  the  person  who  de- 
posited it  may  be  ascertained.  Is  not  a  "bal- 
lot," and  hence  such  paper  cannot  be  con- 
sidered In  summing  up  the  total  vote,  a 
majority  of  which  a  candidate  must  receive 
In  order  to  be  elected;  for  a  ballot  is  a  form 
of  expression  for  a  candidate  to  be  voted 
for.  Murdoch  r.  Strange  (bid.)  57  Atl.  628, 
629. 


BANK. 

The  word  "bank"  Is  defined  In  standard 
dictionaries  as  "the  face  of  a  coal  vein  In 
process  of  being  mined";  "the  surface  Im- 
mediately about  the  mouth  of  a  mine";  also, 
"to  form  or  lie  in  banks."  Chapman  v.  Mill 
Creek  Coal  &  Ookc  Oo.,  46  S.  B.  262,  268,  54 
W.  Va.  193. 

Xb  eommerolal  law. 

"The  receiving  of  deposits  to  be  kept  and 
returned  on  demand  Is  the  generally  ac- 
knowledged feature  of  every  bank,  whether 
Incorporated  or  unincorporated,  whether  Itii 
profits  are  obtained  and  business  success  ac- 
complished." A  bank  cannot,  by  naming  It- 
self as  a  brokerage  concern,  conduct  the 
banking  business  and  receive  d^oslts,  the 
same  as  a  bank,  without  being  in  fact  sub- 
ject to  the  statute  regulating  banking.  In- 
dividuals are  not  prohibited  from  engaging 
In,  but  are  permitted  to  conduct,  banking 
business.  State  r.  Leland,  98  N.  W.  92,  93, 
91  Minn.  821. 

Of  Hw%w. 

"A  river  Is  a  running  stream  of  water, 
pent  In  on  either  side  by  banks,  shores,  or 
walls."  "A  fresh  water  river,  like  a  tidal 
river,  is  composed  of  the  alveus,  or  bed,  and 
the  water;  but  It  has  banks,  Instead  of 
shores.  The  banks  are  the  elevations  of 
land  which  confine  the  waters  in  their 
natural  channel,  when  they  rise  the  highest 
and  do  not  overflow  the  banks;  and  In  that 
condition  of  the  water  the  banks,  and  the 
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soil  which  Is  permanently  submerged,  form 
the  bed  of  the  river."  State  v.  Faudre,  46 
S.  B.  269,  270,  54  W.  Va.  122»  68  L.  B.  A. 
877  (quoting  Gould,  Waters). 


BAHK  DIBEOTOB. 

As  trustee,  see  "Trustee." 


BANKIVO* 

The  business  of  banking  Is  defined  to 
consist  In  discounting  and  negotiating  prom- 
issory notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt,  receiving  deposits, 
buying  and  selling  exchange,  coin,  or  bullion, 
lending  money  on  personal  security,  and  ob- 
taining, Issuing,  and  circulating  notes;  and 
to  these  specified  powers,  and  those  neces- 
sary to  the  exercise  of  the  powers  expressed, 
the  bank  must  confilne  Its  operations,  and 
acts  of  officers  not  embraced  In  the  terms  of 
the  law  are  not  binding  upon  the  corpora- 
tion. Commercial  Nat.  Bank  v.  First  Nat 
Bank  (Tex.)  80  S.  W.  601,  603* 

BAHKIHO  OAMB. 

A  banking  game  Is  a  game  of  one  against 
the  many.  A  game  of  dice,  In  which  one 
person  sits  behind  the  table  and  takes  all 
the  bets  of  the  persons  playing  on  the  out- 
side, the  dice  being  thrown  by  the  parties 
alternately,  is  a  "banking  game,"  punish- 
able under  Pen.  Code  1895,  art  888^  provid- 
ing that  any  person  who  shall  bet  at  any 
gaming  table  or  bank  shall  be  punished. 
Faucett  v.  State  (Tex.)  79  S.  W.  54& 


BANKRUPT. 

The  term  'Tbankrupt,"  defined  by  Bankr. 
Act  July  1,  1898,  c  541,  80  Stat  544  [U.  S. 
(3omp.  St  1901,  p.  3418],  Includes  a  person 
against  whom  an  Involuntary  petition  or 
an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  has  been  filed,  or 
who  has  filed  a  voluntary  petition  or  has 
become  a  bankrupt,  and  does  not  Include 
officers  of  a  corporation  declared  a  bankrupt. 
United  States  v.  Lake  (U.  S.)  129  Fed.  499, 
502. 

BAHKBUPTOT. 

See  "Act  of  Bankruptcy.* 

BANQUEHE. 

To  ''banquette  a  streetf'  can  have  no 
other  meaning  than  to  construct  along  the 
side  of  It  such  a  sidewalk  as  is  required  by 
the  city  ordinances;  that  is,  a  sidewalk  up 
to  grade.  Rederahelmer  v.  Brunlng  (La.)  36 
South.  990,  991. 


BAB  IBON 
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BELIEVB 


BAR  IRON. 

Imported  muck  ban,  produced  by  con- 
verting pig  iron  into  wrought  iron  in  the  pud- 
dling furnace,  and  then  rolling  the  wrought 
iron  through  a  set  of  rolls,  from  which  it 
comes  In  the  form  known  as  "muck  bars," 
are  within  the  meaning  of  "bar  iron,"  as 
used  in  Tariff  Act  July  24,  1887,  c.  11,  I  1, 
Schedule  O,  par.  123,  dO  Stat  159  [U.  S. 
Comp.  St  1901,  p.  1636].  Moorhead  Bro. 
&  Co.  Y,  United  States  (U.  8.)  127  Fed.  779. 


BARGAIN. 

The  word  "bargain**  Is  broad  enough  In 
its  meaning  to  Include  "contract"  Koenig 
y.  Dohm,  70  N.  B.  1061,  1064^  209  Ul.  468. 

BASEBALL 

Playing  baseball  on  Sunday  as  a  crime, 
see  "Crime." 


BASTARD. 

The  word  •'bastard,**  In  our  language, 
both  In  Its  legal  signification  and  in  Its  lit- 
erary use,  has  a  well-defined  meaning.  Web- 
ster defines  it  as  follows:  "A  natural  child ; 
a  child  begotten  and  bom  out  of  wedlock." 
Now,  in  order  that  the  child  be  begotten  and 
bom  out  of  wedlock,  it  follows  that  the 
mother- is  an  unmarried  woman.  In  law 
the  word  is  defined  as  follows:  '•A  child 
whose  parents  were  not  married  to  each 
other  at  the  time  of  its  birth."  Campion 
y.  Lattimer  (Neb.)  97  N.  W.  290,  291. 

BATTERY. 

See  "Assault  and  Battery.** 

A  battery  is  the  actual  infliction  of  an 
injury.  State  r.  Dyer  (Del.)  68  AtL  947, 
94a 

BE  IN  FORCL 

A  policy  of  life  insurance  and  the  ap- 
plication on  which  the  same  was  Issued 
provided  that  it  should  not  "take  effect  or 
be  in  force"  until  delivered  to  the  applicant 
in  person  during  his  lifetime  and  while  in 
good  health.  The  expression  "take  effect  or 
be  in  force"  merely  intended  to  distinguish 
between  policies  which  have  not  been  deliv- 
ered and  those  which  have  been  delivered. 
Austin  V.  Mutual  Reserve  Fund  Life  Ass'n 
(U.  S.)  132  Fed.  555,  559. 

BE  RESPONSIBLE  FOR. 

A  treasurer  of  a  corporation,  merely 
empowered  by  the  by-laws  to  "have  charge 
of  and  be  responsible  for"  the  securities  of 


the  corporation,  has  no  authority  to  change 
the  registration  and  sell  certain  of  its  bondi 
without  special  authority.  Jennie  Clarkson 
Home  for  Children  v.  Chesapeake  4b  O.  B. 
Co.,  87  N.  Y.  Bupp.  S4S,  353,  92  App.  Div. 
491. 

BED. 

"A  river  is  a  running  stream  of  water, 
pent  in  on  either  side  by  banks,  shores  or 
walls."  "A  fresh  water  river,  like  a  tidal 
river,  is  composed  of  the  alveus,  or  bed, 
and  the  water;  but  it  has  banks,  instead 
of  shores.  The  banks  are  the  elevations  of 
land  which  confine  the  waters  in  their  natur- 
al channel,  when  they  rise  the  highest  and 
do  not  overflow  the  banks,  and  in  that  c(m- 
dition  of  the  water  the  banks,  and  the  soil 
which  is  permanently  submerged,  form  the 
bed  of  the  river."  State  v.  Faudre,  46  S.  B. 
269,  270.  54  W.  Va.  122,  63  L.  B,  A.  8T7 
(quoting  Qovld  on  Waters). 

BEER. 

"The  primary  meaning  of  the  word  "beer* 
is  a  malt  and  fermented  liquor  ctmtaining 
more  or  less  alcohoL'-  Webster;  Century; 
Black,  Intox.  Uq.  "There  is  a  secondary 
sense  in  which  the  word  "beer*  is  used  to  de- 
scribe certain  nonalcohol  beverages,  as  root 
or  persimmon  beer;  but,  when  so  used,  it 
is  generally  preceded  by  a  word  descriptive 
of  the  kind  of  beer  referred  to,  as  p«vim- 
mon  beer,  root  beer,  and  the  like.  When  the 
word  'beer*  is  used  alone,  without  the  de- 
scriptive word,  it  is  generally,  almost  nni- 
versally,  taken  as  referring  to  the  malt  liq- 
uor sold  under  that  name."  Black,  Intox. 
Uq.;  Williams  r.  State  (Ark.)  77  &  W.  597, 
59a 

A  Japanese  alcoholic  beverage  made 
from  rice  by  processes  similar  to  those  in 
making  beer,  which  resembles  stUl  wine  in 
its  percentage  of  alcohol,  which  in  quality  is 
only  remotely  similar  to  beer,  is  not  sufli- 
ciently  similar  to  warrant  its  classification 
as  such,  under  Act  July  24^  1897,  c  11,  1 1, 
Schedule  H,  par.  297,  SO  Stat  174  [U.  & 
Ck>mp.  St  1901,  p.  1655].  Nisbimiya  r.  Unit- 
ed States  (U.  S.)  131  Fed.  650. 

BELIEVL 

See  "Best  of  the  Knowledge  and  Bt- 
Uef." 

The  words  •'rely*  and  ••believe'*  are  near- 
ly synonymous.  ••Bely"  is  to  depend  on  some 
one  or  something  as  worthy  of  confidence;  to 
repose  confidence;  to  trust;  used  with  *V>n'' 
or  •*upon."  "Believe"  is  to  accept  as  true 
on  the  testimony  or  authority  of  others;  to 
have  faith  or  confidence  in  the  truth  of  any 
one  or  anything.  Spencer  T.  Hersam  (Mont) 
77  Pac  418. 


BBLONQ 


BELONG. 

The  words  **the  town  to  wblch  he  be- 
longs/' in  Rev.  St  1883,  c.  14  1 1,  relating  to 
the  care  of  a  diseased  person  at  his  ejq[>ense 
if  able,  otherwise  at  that  of  the  town  to 
which  he  belongs,  mean  the  town  in  which 
he  has  his  pauper  settlement  Inhabitants 
of  Machlas  v.  Inhabitants  of  Wesley,  68  AtL 
240,  241,  99  Me.  17. 


Where  a  testator  in  his  will  directs  that 
certain  property,  after  the  death  or  remar- 
riage of  his  widow,  "shall  go  to  and  belong 
to*'  other  relatives,  the  words  "go  to  and  be- 
long to"  are  not  equivalent  to  pay  and  di- 
vide. On  the  marriage  or  death  of  the  wid- 
ow, the  property  "goes"  (that  is,  moves, 
passes,  proceeds)  and  belongs  to  (that  is, 
comes  under  the  physical  power  of  and  is  at 
the  disposal  of)  those  persons  to  whom  the 
legal  title  was  transferred  at  his  death. 
Thus  the  language  used  correctly  describes 
the  progress  of  the  tangible  property  from 
the  possession  of  the  testator  to  that  of  the 
beneficiary,  and  has  nothing  of  the  meaning 
of  "paying  and  dividing."  In  re  Hitchins' 
Estate,  89  N.  Y.  Snpp.  472;  476;  48  Misc.  Bep. 
486b 


BENEFICIAL 

An  irrigation  act  was  attacked  for  un- 
certainty in  the  description  of  those  portions 
of  the  state  to  which  it  was  made  to  apply, 
the  alleged  insufficient  description  being  as 
follows:  "Those  portions  of  the  state  of  Tex- 
as  in  which,  by  reason  of  insufficient  rain- 
fall, or  by  reason  of  irregularity  of  the  rain- 
fall. Irrigation  is  beneficial  for  agricultural 
purposes."  The  appellate  court,  in  passing 
on  tMs  objection,  held  that  the  act  was  not 
void  for  uncertainty,  basing  this  holding  on 
the  holding  of  the  court  in  the  case  of  Mc- 
Qhee  Irrigation  Ditch  Co.  v.  Hudson,  86  Tex. 
687,  690,  22  S.  W.  S98,  in  which  case  it  was 
held  that  a  similar  irrigation  act  which  de- 
scribed the  portions  of  the  state  to  which  it 
applied  "as  those  in  which,  by  reason  of  in- 
sufficient rainfall,  irrigation  is  necessary  for 
agricultural  purposes,"  was  not  void  for  un- 
certainty. The  only  difference  in  the  de- 
scription in  that  act  and  the  act  under  con- 
sideration is  in  the  use  of  the  word  "neces- 
sary," instead  of  the  word  "beneficial";  and 
the  court  held  this  difference  immaterial. 
Barden  r.  Trespalados  Bice  A  Irrigation  Ca 
(Tex.)  82  &  W.  461,  466. 

BENXFIOXAIXT  ENTITI*ED. 

Testator  devised  the  residue  of  his  es- 
tate to  a  son,  as  trustee,  to  be  managed  for 
20  years,  with  directions  that  from  the  net 
income  the  annuity  of  a  specified  sum  should 
be  paid  to  testator's  three  children,  and  pro- 
vided for  the  disposition  of  the  income  in 
case  any  of  the  children  died  during  the  pe- 
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riod,  and  for  the  distrlbntlon  of  the  residne 
at  the  end  of  the  period,  and  for  the  contin- 
gency of  each  of  the  diildren  dying  prior  to 
the  expiration  of  that  period  without  issue 
surviving  the  period.  Under  Kurd's  Bev.  St 
1901,  c.  120,  8  366,  imposing  a  tax  on  the 
transfer  of  property  by  will  where  one  be- 
comes "beneficially  entitled  in  possession  or 
expectation  to  any  property  or  income  there- 
of," the  residuary  estate  could  not  be  taxed 
until  the  expiration  of  the  20-year  period;  for 
until  that  time  it  could  not  be  known  who 
would  be  beneficially  interested  therein.  Peo- 
ple V.  McCk>rmick,  70  N.  B.  350,  362,  208  111. 
437,  64  U  B.  A.  776. 


BENEVOLENT  SOCIETY. 

An  association  formed  to  extend  aid  to 
sick  members  and  to  defray  burial  expenses 
of  their  dead  from  funds  accumulated  from 
initiation  fees  and  monthly  dues  is  not  a 
benevolent  or  religious  society,  within  a 
code  provision  relating  to  misdemeanors  of 
treasurers  of  such  societies.  State  T.  Dunn* 
46  S.  BL  949,  134  N.  a  663. 


BEQUEST. 

Collateral  beonest,  see  "OoUateraL'' 

In  common  acceptation^  "bequestf'  and 
"legacy''  are  synonymous  terms;  but  "be- 
queath** is  the  term  generally  by  which  a 
gift  of  personalty  is  made  in  a  will,  and  a 
legacy  is  the  money  or  personal  property  be- 
queathed. In  re  Campbell's  Estate^  76  Paa 
861,  863,  27  Utah,  361. 

BEST  KIND  OF  EVIDENCE 

To  say  that  certain  evidence  Is  the  best 
kind  of  evidence  is  tantamount  to  saying 
that  it  is  better  than  any  other  kind.  Wit- 
Uck's  Adm'r  v.  Keiffer,  31  Ala.  199,  201. 

BEST   OF  THE   KNOWLEDGE  AND 
BELIEF. 

The  term  "best  of  the  knowledge  and  be- 
lief," as  used  in  a  statute  providing  that  an 
order  for  the  examination  of  a  judgment 
debtor  shall  Issue  only  if  certain  facts  be 
made  to  appear  by  afildavit,  which  affidavit 
shall  be  made  to  the  best  of  the  knowledge 
and  belief  of  affiant,  does  not  permit  an  af- 
fidavit to  be  made  on  the  best  information 
and  belief  of  affiant  Ackerman  r.  Qreen 
(Mo.)  81  &  W.  609,  612. 

BET. 

The  legal  meaning  of  the  term  "^et^  Is 
the  mutual  agreement  and  tender  of  a  gift 
of  something  valuable,  which  is  to  belong 
to  one  of  the  contending  parties  according  to 
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the  result  of  the  trial  of  chance  or  skill,  or 
both  combined.  Mayo  t.  State  (Tex.)  82  & 
W.  516.  516. 

A  bet,  like  an  ordinary  contract,  Inrolyies 
a  concurrence  of  wills.  There  must  be  an 
offer  and  an  acceptance  thereof  in  accordance 
with  Its  terms;  and  the  acceptance  will  not 
be  complete  until  it  is  actually  or  construct- 
ively communicated  to  the  party  making  the 
offer.  McQuesten  r.  Steinmetz  (N.  H.)  58 
Ati.  876,  877. 

In  order  to  constitute  a  bet,  there  must 
be  a  tender  or  offer  to  bet  by  one  party  and 
the  acceptance  by  the  other.  The  party  who 
tenders  the  debt  is  not  the  party  to  accept 
the  bet  It  is  the  party  to  whom  the  tender 
is  made  who  is  the  acceptor,  and  a  person 
tendering  or  offering  a  bet  on  a  horse  race 
was  not  within  Acts  1903,  p.  68.  c.  50.  S  1, 
making  it  an  offense  to  take  or  accept  any  bet 
on  a  horse  race.  Windsor  v.  State  <Tex.)  79 
B.  W.  812,  313. 

BETTERMENTS. 

The  improvements,  for  which  Sand.  & 
EL  Dig.  I  2590,  authorizes  compensation  to 
one  holding  under  color  of  title  before  caua^ 
ing  possession  to  be  transferred  to  the  real 
owner  after  Judgment  In  ejectment,  are  tech- 
nically and  commonly  denominated  "better- 
ments"; and  the  definition  of  the  term  "bet- 
terments" to  be  found  in  the  books  is  "im- 
provements made  to  an  estate.  It  signifies 
such  improvements  as  have  been  made  to  the 
estate,  which  render  it  better  than  mere  re- 
pairs. •  •  •  The  term  is  also  applied  to 
denote  the  additional  value  which  an  estate 
acquires  in  consequence  of  some  public  im- 
provement, as  laying  out  or  widening  a 
street,  etc  To  entitle  one  to  betterments 
depends  upon  his  bona  fide  supposition  that 
he  bought  the  title  in  fee."  Bouvier,  Law 
Diet  This  definition  is  that  given  substan- 
tially in  all  Jurisdictions  having  similar  stat- 
utes. Sometimes  we  say  the  improvements 
must  be  permanent,  and  not  merely  tem- 
porary. The  idea  seems  to  pertain  that  the 
Improvements  are  such  as  were  added  to  the 
value  of  the  land  as  it  shall  come  into  occu- 
pancy and  use  of  the  true  owner;  for  he  is 
the  person  required  to  pay  for  them,  al- 
though they  have  been  made  without  his 
consent  -Greer  t.  Fontaine,  77  &  W.  56,  57, 
71  Ark.  686. 

BETWEEN. 

The  word  •'between,'*  it  accurately  used, 
imports  that  not  more  than  two  persons  or 
groups  are  set  against  each  other,  and  those 
groups  are  earmarked  and  shown  to  be  re- 
garded as  groups.  The  children  of  the 
brothers  of  an  illiterate  testator  take  per  cap- 
ita, and  not  per  stirpes,  under  the  residuary 
clause  of  a  will  in  which,  after  making  a  be- 
quest to  certain  nephews  and  nieces,  the  tes- 


tator provides  for  an  equal  division  of  the 
remainder  "between  my  brothers  Edwin  and 
Charles  children."  Mclntire  t.  Mclntire,  24 
Sup.  Ct  196,  197,  192  U.  &  116,  48  L.  Ed. 
869  (citing  Ihrie's  Estate,  162  Pa.  869,  29 
Atl.  750;  Records  v.  Fields,  156  Mo.  814,  35 
&  W.  1021). 

As  used  in  a  Joint  will  of  a  husband  and 
wife,  providing  that,  in  case  of  the  death  of 
either,  the  property  of  the  one  first  dying 
should  vest  in  thfe  survivor,  unless  the  sur- 
vivor marry  again,  when  the  property  inur- 
ing to  the  survivor's  benefit  by  the  death  of 
the  other  should  be  divided  equally  between 
the  survivor  and  the  children  of  the  survivor 
and  the  deceased,  the  wor^  "between"  is 
used  in  the  sense  of  "among,"  and  the  sui^ 
vivor  does  not  take  one  half  of  the  estate 
and  the  children  the  other  half.  Edwards  v. 
Kelly,  85  South.  418,  420,  83  Miss.  144. 

BEYOND  ALL  REASONABLE  DOUBT. 

Full  satisfaction  distinguished*  see  "Full 
Satisfaction.'* 

BICYCLE. 

As  carriage,  see  "Carriage** 

BILL 

See  "Oross-Bill";  •'Domestic  Bill-;  "New 
Bill." 

A  claim  of  the  superintendent  of  the 
poor  of  the  county  is  a  ••bill,"  witWn  Acts 
1908,  No.  897,  establishing  a  board  of  auditors 
of  Saginaw  county,  and  providing  that  no 
bills  against  the  county  shall  be  audited  in 
any  other  manner  than  as  provided  by  the 
act,  except  the  bills  of  the  county  drain  com- 
missioner and  the  expenditures  authorized 
by  the  board  of  supervisors.  Morrison  v. 
Kent  (Mich.)  97  N.  W.  45. 

BUX  OF  PABTIOirULBS. 

The  bill  of  particulars  is  not  a  part  of 
the  information.  It  is  quite  generally,  if  not 
universally,  held  by  the  courta  that  the  effect 
of  a  bill  of  particulars  is  to  limit  the  claim 
and  restrict  the  proof  to  the  very  matters 
therein  specified.  The  sole. office  of  the  bill 
of  particulars  is  to  give  the  adverse  party 
information  which  the  pleadings,  by  rehwa 
of  their  generality,  do  not  give.  State  v. 
Dix,  74  Pac.  570,  572,  83  Wash.  405  (citing 
Spokane  4b  I.  Lumber  (3o.  v.  Loy,  21  Wash. 
501,  58  Pac  672,  60  Pac.  1119,  8  Enc.  PI.  A 
Prac  527). 

BITCH. 

"Bitch**  Is  defined  in  Oxford  Dictionary 
as  a  term  applied  opprobriously  to  a  woman, 
strictly  a  lewd  or  sensual  woman;  by  Web- 
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Bter,  as  an  opprobrioiia  name  for  a  woman, 
eapeclally  a  lewd  woman.  The  term  la  fre- 
quently used  as  a  general  term  of  opprobri- 
um, without  any  definite  reference  to  chas- 
tity; but  it  is  capable  of  such  references. 
Stoner  y.  Brlsman,  56  Atl.  77,  206  Pa.  600. 

BLANCO  P.  CARRARA. 

Where  a  subcontract  for  the  furnishing 
of  the  marble  work  of  an  office  building 
provided  that  the  marble  should  be  *'Blanco 
P.  Carrara"  marble,  and  plaintiff's  witnesses 
testified  that  such  marble  was  not  plire 
white,  but  was  marble  of  the  character  fur- 
nished, and  that  pure  white  marble  was 
known  as  "Blanco  Puro,"  while  the  architects 
testified  that  by  "Blanco  P.  Carraro"  they 
meant  to  specify  pure  white  marble,  whether 
plaintiff  had  substantially  complied  with  the 
contract  was  a  question  for  the  Jury.  George 
A,  Puller  Co.  v.  B.  P.  Young  Ca  <U.  S.)  126 
Fed.  343,  845,  61  C.  C.  A.  245. 

BLENDED  FLOUR. 

Blended  flour  is  flour  mixed  with  com 
meal,  about  half  and  half,  of  a  dark  color 
and  of  a  peculiar  odor.  Bundi  y.  Weil  Bros. 
&  Bauer  (Ark.)  80  S.  W.  582,  65  U  B.  A.  80. 

BLOOD  POISONING. 

As  disease,  see  "Disease" 

BLOWN  GLASSWARE 

Thermometers  and  lactoscopes,  compos- 
ed chiefly  of  blown  glass,  but  in  part  of  other 
materials,  are  not  dutiable  undtf  the  provi- 
sions in  Tariff  Act  July  24,  1897,  c  11,  I  1, 
Schedule  B.  par.  100,  30  Stat.  157  [U.  8.  Comp. 
St  IftOl,  p.  1633],  as  "blown  glassware,"  but 
under  paragraph  112  of  said  act,  as  manufac- 
tures of  which  glass  is  the  component  mate- 
rial of  chief  value,  not  specially  provided  for. 
Eimer  4b  Amend  v.  United  States  (U.  S.)  126 
Fed.  439. 

Blown  glass  blanks,  which  need  further 
manufacture  to  prepare  them  for  the  trade, 
are  not  "blown  glassware,"  within  Tariff  Act 
July  24,  1897,  c.  11,  I  1,  Schedule  B,  par. 
100,  30  Stat  157  [U.  S.  Comp.  St  1901,  p. 
1633].  United  States  v.  Durand  (U.  S.)  127 
Fed.  624. 


BOARD  OF  EDUCATION. 

A  board  of  education  is  in  fact  a  board 
of  trustees,  and  the  term  "board  of  educa- 
tion" is  simply  another  name  for  trustees; 
and  Pen.  Code,  I  1675,  authorizing  the  trus- 
tees to  sue  and  be  sued,  and  making  the 
board  responsible  for  judgment  must  be 
construed  to  apply  to  and  include  city  boards 
of  education,  as  well  as  boards  of  county 


school  districts.  Hancock  v.  Board  of  Edu- 
cation of  City  of  Santa  Barbara,  74  Pac.  44, 
46,  140  Cal.  654. 

BOARD  OF  SUPERVISORS. 

The  term  "board  of  supervisors"  means 
an  aggregation  of  town  officers.  There  is  no 
method  by  which  one  supervisor  can  be  leg- 
islated or  construed  in  a  board.  People  v. 
Maynard,  15  Mich.  468,  472. 

BODILY  HEIRS. 

The  words  'Tjodily  heirs"  have  the  same 
meaning  as  '*heirs  of  the  body,"  and  are 
words  of  limitation,  and  not  words  of  pur- 
chase. Marsh  v.  QrlfQn  (N.  C.)  48  S.  B.  735^ 
736  (citing  Donnell  v.  Mateer's  Ex'rs,  40  N. 
C.  7;  Worrel  v.  Vinson,  50  N.  C.  91,  94; 
Leathers  v.  Gray,  101  N.  O.  162,  164,  7  8. 
£2.  657,  9  Am.  St  Rep.  30). 

''There  is  no  substantial  difference  be- 
tween the  words  *helrs  of  his  body'  and  'bod- 
ily heirs.'  They  are  all  words  of  limitation, 
and  not  of  purchase,  and  the  latter  have  the 
same  meaning  as  the  former,  unless  there 
is  something  In  the  instrument  to  show  that 
the  donor  used  them  in  some  other  than  their 
technical  sense."  A  will,  after  making  a 
gift  to  testatrix's  daughter,  gave  to  her  son 
and  his  bodily  heirs,  forever,  certain  prop- 
erty, and  provided  that  if  ^ther  of  testatrix's 
children  should  die  without  leaving  a  sur- 
viving bodily  heir,  before  receiving  its  share 
of  testatrix's  estate,  such  share  should  de- 
scend to  the  surviving  cliild  and  its  bodily 
heirs,  forever,  thus  devising  to  the  son  an  es- 
tate in  fee  tail,  which  is  by  statute  a  life 
estate,  with  a  remainder  in  fee  to  his  chil- 
dren living  at  his  death.  Miller  v.  Ens- 
minger,  81  S.  W.  422,  424,  182  Mo.  195. 

A  deed  to  a  married  woman  and  her 
"body  heirs"  vests  a  fee  simple  in  the  gran- 
tee. Bingham  v.  Waller  (Tenn.)  81  &  W. 
343,845. 

BOILER. 

As  structure,  see  "Structure.** 

BONA  FIDE  PURCHASER. 

The  expression  "bona  tide  purchasers" 
Is  to  be  understood  as  the  equivalent  of  pur- 
chasers without  notice.  Wilkins  v.  McOorkle 
(Tenn.)  80  S.  W.  834,  835. 

To  be  a  "bona  fide  purctiaser  without  no- 
tice" the  defendant  must  not  only  have 
agreed  to  purchase  without  notice  of  the  com- 
plainant's previous  agreement  but  he  must 
also  have  actually  paid  the  purchase  money 
and  taken  his  deed  without  such  notice. 
Cranwell  v.  Clinton  Realty  Co.  (N.  J.)  58  Atl 
1030,  1035. 


BOND 

BOND. 

See  "Beqolslte  Bond.* 


A  bond  18  an  obligation  in  writing  to  pay. 
State  ex  rel.  Louisiana  Imp.  Co.  t.  Board  of 
Assessors,  86  South.  91,  93,  111  La.  982. 

The  phrase  ''a  bond  provided  for  by  this 
Code,"  as  used  in  a  code  proylslon  authoriz- 
ing the  execution  of  a  sufficient  bond.  In  case 
a  bond  provided  for  by  this  Gode  be  adjudged 
to  be  defective,  refers  to  the  bonds  which 
the  Gode  authorizes  only,  and  has  no  appli- 
cation to  an  appeal  bond  given  In  an  elec- 
tion contest.  Galloway  v.  Bradbum  (Ky.)  82 
S.  W.  1013, 1015. 

BOND  FOB  THE  PAYMENTOF  MONET. 


A  bond  conditioned  for  the  performance 
of  an  act  or  service  Is  not  within  the  statute 
which  provides  that  all  ''bonds  for  the  pay- 
ment of  money  or  other  things"  may  be 
assigned  by  indorsement  Shackleford  r. 
Franks  25  Miss.  49,  62, 

BONED. 

See  "Fish  Skinned  or  Boned.** 

BOOK. 

See  "Judgment  Book.** 

Periodical  distinguished,  see  "Periodical." 

BOOK  OF  AOOOUNTi 

See  "Account" 

BOOK  OF  ORIOINAZ.  ENTRIES. 

"A  book  of  original  entries  la  a  book  In 
which  a  merchant  keeps  his  accounts  gener^ 
ally  and  enters  therein  from  day  to  day  a 
record  of  his  transactions."  A  book  of  a 
firm,  which  was  not  one  of  the  firm's  regular 
books,  and  which  contained  only  the  ac- 
count of  one  person,  and  In  which  the  entries 
were  not  made  contemporaneously  with  the 
transaction,  was  not  a  book  of  original  en- 
tries. McKnlght  T.  Newell,  57  AtL  89,  40, 
207  Pa.  562. 


BOOMAGL 

"Boomage^*  Is  a  fixed  charge  on  logs, 
payable  at  the  place  of  delivery.  Moss  Point 
Lumber  Go.  v.  Thompson,  85  South.  828^  83 
Miss.  499. 


BORACIC  ACID. 

A  dry,  antiseptic  preeervatire,  consisting 
of  an  intimate  mechanical  mixture  of  boradc 
add  and  borax,  the  former  being  the  mote 
valuable  component.  Is  an  article  not  enumer- 
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ated  In  Tariff  Act  July  24^  1897,  e.  U,  I  1, 
30  Stat  151  [U.  S.  Gomp.  St  1901,  p.  1626], 
either  aa  "boradc  add,"  under  paragraph  1, 
Schedule  A,  80  Stat  151  [U.  S.  Gomp.  Bt 
1901,  p.  1626],  aa  "chemical  compounds,*'  un- 
der paragraph  3,  30  Stat  151  [U.  S.  Gomp.  St 
1901,  p.  1627],  or  as  'Twrax"  or  "borate  ma- 
terial," under  paragraph  11,  30  Stat  152  [U. 
S.  Gomp.  St  1901,  p.  1627],  and  Is  subjed  to 
an  assessment  at  the  same  rate  of  duty  as 
boradc  acid,  under  said  paragraph  1,  by 
virtue  of  section  7  of  said  ad  (30  Stat  205 
[U.  S.  Gomp.  St  1901,  p.  1693]),  which  pre- 
scribes that  on  articles  not  enumerated,  man- 
ufactured of  two  or  more  materials,  the  duty 
shall  be  assessed  at  the  highest  rate  at  which 
the  same  would  be  chargeable,  If  composed 
wholly  of  the  component  material  thereof  of 
chief  value.  Berth  Levi  &  Go.  v.  United 
States  <U.  S.)  126  Fed.  42a 


BOHLL 

Bottle-like  containers  of  glass,  used  hi 
chemical  operations,  and  known  as  Kocb 
flasks,  and  certain  so-called  Wolf  flasks, 
shaped  like  bottles,  but  having  two  or  three 
necks  apiece,  are  ''bottles  or  Jars,"  wlthJn 
Tariff  Act  July  24,  1897,  c  11,  S  1,  Schedule 
B,  par.  99,  30  Stat  156  [U.  S.  Gomp.  St  1901, 
p.  1633].  Elmer  &  Amend  T.  United  States 
(U.  S.)  126  Fed.  43a 

BOYCOTT. 

A  boycott  may  be  defined  to  be  a  combi- 
nation of  several  persons  to  cause  a  loss  to  a 
third  person,  by  causing  others  against  their 
will  to  withdraw  from  him  their  beneficial 
business  Intercourse,  through  threats  that 
unless  a  compliance  with  their  demands  be 
made,  the  persons  forming  the  combination 
will  cause  loss  or  Injury  to  him,  or  an  organ- 
ization formed  to  exclude  a  person  from  bosi- 
ness  relations  with  others  by  persuasion,  in- 
timidation, and  other  acts  which  tend  to  vio- 
lence, and  thereby  cause  him,  through  fear 
of  resulting  injury,  to  submit  to  dictation  in 
the  management  of  his  affairs.  Gray  v. 
Building  Trades  Gouncll,  97  N..W.  663»  66a 
91  Minn.  171,  63  L.  B.  A  758. 

BRAKEMAN. 

See  "Bxtra  Brakeman.* 


BREAKING. 

As  used  In  a  statute  defining  borglaiy, 
the  word  "breaking"  has  a  wdl-known  and 
definite  meaning  at  common  law;  and  in  o^ 
der  to  constitute  It  the  action  of  the  person 
accused  mnst  have  been  such  as  would,  wltb- 
out  additional  effort  have  made  an  entij 
possible.  Gaddle  t.  Gommonwealth  (Ey.)  78 
S.  W.  162,  163. 
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Unbuttoning  the  ontstde  door  of  a  cMdE- 
en  house  and  removing  the  slat  fastening  the 
inner  door  constitute  a  ''breaking,"  within  the 
meaning  of  the  term  aa  used  in  a  statute  de- 
fining burglary.  State  t.  Helm%  78  8.  W. 
592,  59i,  179  Ma  28a 

BRIBERY. 

The  offense  of  bribery  embraces  any  at- 
tempt to  bribe.  Ck>mmonwealth  r.  Bailey 
(Ky.)  82  S.  W.  299. 

It  is  not  necessary,  in  order  to  consti- 
tote  bribery,  that  the  vote  of  a  public  ofDclal 
bribed  should  be  in  a  measure  valid  and  en- 
forceable. State  y.  Lehman,  81  8.  W.  1118, 
1129,  182  Mo.  424,  66  L.  B.  A.  490. 

Bribery  in  elections  Involves  moral  tur- 
pitude, and  falls  within  the  class  of  crimes 
deemed  infamous,  within  Ck>n8t  art  4,  S  4, 
declaring  that  no  person  who  has  been  or 
shall  hereafter  be  convicted  of  bribery,  per- 
jury, or  other  Infamous  crime,  shall  be  eligi- 
ble to  the  Qeneral  Assembly,  or  to  any  office 
of  profit  or  trust  in  the  state.  Christie  r. 
People,  69  N.  B.  88,  85,  206  UL  837. 


BROTHER-IN-LAW. 

The  husbands  of  two  sisters  are  'broth- 
ers-in-law,'* within  the  meaning  of  the  law 
providing  for  the  recusation  of  Judges.  State 
ex  reL  Blbbeck  r.  Foster,  86  South.  554^  556, 
112  La.  533. 


BUILDER'S  LIEN. 

The  term  'Guilder's  Hen,**  In  a  eontract 
providing  that  the  contractor  shall  have  a 
builder's  lien,  has  reference  to  the  lien  de- 
scribed in  the  Constitution  and  the  statutes, 
and  extends,  not  only  to  the  house  or  building 
erected,  but  also  to  the  lot  or  lots  of  land 
necessarily  connected  therewith.  June  &  Ca 
V.  Doke  (Tex.)  80  S.  W.  402,  406. 


BUILDING. 

other  building. 


••Other." 


••Building"  is  defined  as  an  edifice  erect- 
ed by  art,  and  fixed  upon  or  over  the  soil, 
composed  of  stone,  brick,  marble,  wood,  or 
other  proper  substance,  connected  together, 
and  designed  for  use  in  the  position  in  which 
it  is  so  fixed.  It  Includes  an  ordinary  fence. 
Swasey  v.  Sfiasta  Ck>unty,  74  Pa6. 1031, 1032, 
141  Gal.  892  (citing  Bouvler,  Law  Diet). 

A  hotel  is  a  •Tiullding,"  within  Cr.  Code, 
f  86  (Hurd*s  Rev.  St  1899,  c  38),  defining 
burglary  as  breaking  or  entering  a  dwelling 
house  ''or  other  building."  Bmen  r.  People, 
69  N.  B.  24,  206  111.  417. 

A  wall  cannot  be  held  to  come  within  the 
term  •'building."    Clark  v.  Lee^  70  N.  B.  47, 


185  Mass.  228  (citing  TroesdeU  t.  Qmj.  1» 
Mass.  [13  Gray]  811). 

BUIUDIlf O  IHWEOTOB* 
As  officer,  see  ••Officer.* 

BULK. 

See  •On  Bulk." 

BURDEN  OF  PROOF. 

The  burden  of  the  proof  and  the  weight 
of  the  evidence  are  two  entirely  distinct  and 
separate  things.  The  former  does  not  change, 
but  the  latter  may,  according  to  the  nature 
and  strength  of  the  proofs  offered  on  the 
trial.  Even  when  the  plaintiff  has  made  out 
a  prima  facie  case,  the  burden  of  the  proof 
does  not  shift  to  the  defendant  In  any  proper 
sense.  All  that  is  meant  by  such  an  expres- 
sion Is  that  the  other  party  must  go  forward 
with  his  proofs,  If  he  would  not  have  a 
JudgQient  against  him.  Gibbs  v.  Farmers*  4b 
Merchants'  State  Bank,  99  N.  W.  703,  705^ 
123  Iowa,  73a 

BUREAU. 

See  ••Head  of  a  BureaxL* 

BURGLARY. 

Burglary  Is  defined  as  *^e  breaking  and 
entering  in  the  night  of  another's  dwelling 
house  with  Intent  to  commit  a  felony  there- 
in," and  •if  a  man  In  the  nighttime  breaks 
into  a  dwelling  house.  Intending  to  commit 
therein  some  act  which  in  law  Is  felony, 
he  is  guilty  of  burglary,  whether  he  succeeds 
in  doing  what  he  meant  or  not"  Mann  t. 
Oommonwealth  (Ky.)  80  S.  W.  438  (dtlng 
1  Blsh.  Or.  Law,  IS  437,  559). 

BUSHELING  SCRAP. 

••Bushellng  scrap"  has  a  definite  dgnifl- 
cation.  It  consists  of  small  pieces  of  wrought 
iron  and  steel,  there  being  two  grades.  No. 
1  and  No.  2.  Llchtenstein  v.  Rabolinsky,  90 
N.  T.  Supp.  247,  98  App.  DlT.  510. 

BUSINESS. 

Bee  ••Carrying  on  Business**;  *t3ount7 
Business";  **Doing  Business";  ''Mon- 
ey  Business";  ••Transacting  Business." 

Any  business,  see  ••Any." 

As  property,  see  ••Property." 

The  word  ••business,"  as  used  In  a  will 
reciting  that,  in  consideration  of  the  fact  that 
the  testator  had  during  his  lifetime  given 
a  rt>n  the  •'business"  of  an  express  company 
and  other  Interests  of  much  valuer  etc^  must 
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te  regarded  as  meaning  the  estabUahment  of 
the  enterprise,  its  good  will.  Its  connecti(ai 
with  transportation  lines  so  established, 
which  were  valuable  adjuncts,  and  almost  a 
necessity  for  the  culmination  of  final  success 
to  the  son.  SoUey  y.  Westcott,  88  N.  T. 
Supp.  297,  801,  43  Misc.  Rep.  188. 

The  word  "business,"  in  Const  art  8,  f 
5,  declaring  that  all  civil  and  criminal  busi- 
ness arising  in  any  county  must  be  tried 
there,  means  causes  of  action,  including  pro- 
bate and  other  civU  proceedings.  Sherman 
T.  Droubay,  74  Pac.  348,  349,  27  Utah,  47. 

BUSINESS  DONE. 

Laws  1896,  c  908,  f  187,  as  amended  by 
Liaws  1901,  c.  118,  S  1,  imposes  an  annual 
tax  on  the  gross  amount  of  the  premiums 
received  by  domestic  insurance  companies 
for  '^business  done"  in  the  state.  The  premi- 
um which  represents  the  business  done  is 
the  amount  that  the  company  has  the  benefit 
of  and  furnishes  an  equivalent  for.  The 
business  done  through  a  canceled  policy  is 
the  insurance  made  or  indemnity  furnished 
during  the  period  that  the  policy  is  in  force. 
I'hat  is  the  only  business  that  a  fire  insur- 
ance company  can  do.  People  ex  rel.  Con- 
tinental Ins.  Ca  T.  Miller,  70  N.  B.  10,  177 
N.  Y.  615. 

BUSINESS  OF  AN  INTERSTATE  OHAB- 
ACTEB. 

Tax  Law,  Laws  1806,  p.  867,  e.  006,  f 
184,  provides  for  a  franchise  tax  to  be  as- 
sessed OQ  the  gross  earnings  of  a  transpor- 
tation corporation  within  the  state,  which 
shall  include  its  gross  earnings  from  its  trans- 
portation or  transmission  business  originat- 
ing and  terminating  within  the  state,  but 
shall  not  include  earnings  derived  from  "busi- 
ness of  an  interstate  character."  Where  it 
appeared  that  a  domestic  railway  company's 
assessment  under  the  section  included  re- 
ceipts from  express  business  beginning  in  the 
state  and  transferred  within  the  state  for 
delivery  in  another  state,  or  shipped  outside 
the  state  for  delivery  within  the  state,  such 
business  was  interstate  commerce,  and  not 
taxable.  People  v.  Miller,  88  N.  T.  Supp. 
378,  376,  M  App.  Div.  687. 

BUSINESS  TENDERED* 

The  expression  '*the  business  tendered 
such  railroads,"  in  Laws  1908,  p.  08,  c  68, 
S  1,  declaring  that  all  railroads  in  Texas  shall 
be  required  to  build  sidings  and  npur  tracks 
sufilcient  to  handle  the  business  tendered 
such  railroads,  when  ordered  to  do  so  by  the 
railroad  commission,  refers  to  freight  and 
passengers  which  come  to  the  railroad  from 
the  public  for  transportation  as  a  public  high- 
way; and  the  Legislature's  Intention  was  to 
require  all  railroad  companies  to  provide  all 
necessaxy  means  for  accommodating  such 


business.  Bailroad  Oommls8i<m  of  Texas  v. 
St  Louis  Southwestern  B.  Co.  of  Texas  (Tex.) 
80  S.  W.  1141. 

BY  THE  ACT. 

See  '^Constituted  by  the  Aet* 

BY  CHANCE. 

Where  prizes  were  offered  to  those  send- 
ing bands  of  c^tain  makes  of  cigars  for  the 
closest  estimates  of  the  number  of  cigars  on 
which  $3  tax  per  thousand  would  be  paid  in 
a  certain  month,  the  number  on  which  the 
tax  was  paid  in  each  month  for  three  years 
being  published  in  connection  with  the  offer, 
the  distribution  of  prizes  was  not  "by 
chance,"  within  Pen.  Code,  f  323,  defining 
lotteries  as  a  distribution  of  money  by 
chance.  People  v.  Lavin,  87  N.  T.  Supp.  77^ 
778»  98  App.  Div.  292. 

BY  DESCENT. 

See  "Indians  by  Descent"* 

BY  HER  OWN  LABOR. 

In  HlU's  Ann.  Laws  Or.  1892,  |  2993, 
providing  that  the  property  acquired  by  a 
married  woman  during  coverture  by  her  own 
labor  shall  not  be  liable  for  the  debts  of  her 
husband,  the  words  "by  her  own  labor''  are 
used  as  meaning  "by  her  own  efforts."  El- 
liott V.  Hawley,  76  Pac.  93,  9S,  84  Wash.  585. 

BY  RIGHT  OF  REPRESENTATION. 

The  expression  "by  right  of  represmita- 
tion"  means  in  the  right  of  the  ancestor 
through  whom  the  heir  takes.  Hemenway 
T.  Draper,  97  N.  W.  874,  876.  91  Minn.  235b 

BY-LAW. 

By-laws  are  rules  and  ordinances  made 
by  a  corporation  for  its  own  government 
While  the  terms  "ordinance"  and  "by-law^* 
are  sometimes  used  interchangeably,  it  can- 
not be  contended  that  a  resolution  of  a  dty 
council  granting  privileges  to  a  street  car 
company  is  a  by-law.  Hoist  r.  Savannah 
Blectric  Ck>.  (U.  S.)  131  Fed.  831,  94a 

CABOOSE  CAR. 

▲  caboose  car  is  a  car  attached  to  th» 
rear  of  a  fr^ht  train,  fitted  up  for  the  ac- 
commodation of  the  conductor,  brakeman, 
and  chance  passengers.  Louisville  ft  N.  B. 
Ck>.  ¥•  Oommonwealth  (Ky.)  78  8.  W.  167, 
168. 

▲  caboose  car  Is  intended  solely  for  tiie 
accommodation  of  the  men  connected  with 
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CAPTAIN 


tbe  train,  contains  their  bunks  and  mattress- 
es, In  which  thej  sleep,  and  In  which  Is  there 
deposited  the  lamps  of  the  cars  and  the  tools 
used  by  the  men.  It  is  not  adapted  for  pas- 
sengers, although  passengers  are  sometimes 
allowed  to  ride  on  it  Shoemaker  v.  Kings- 
bury. 79  U.  S.  (12  Wall.)  369.  376,  20  U  Ed. 
432. 

CANARY  SEED. 

As  grass  seed,  see  ''Grass  Seed." 

CAPABLE. 

See  "Incapable.** 

CAPACITY. 

Bee  "Fiduciary  Capacity**;  "Professional 
Capacity." 

OAPAOITT  TO  EARN  MONET. 

The  phrase  "capacity  to  earn  money,'*  as 
used  m  Pub.  St  1901,  c.  101,  S  12,  declaring 
that,  in  assessing  damages  for  the  death  of 
a  person,  the  jury  shall  consider  his  probable 
duration  of  life  and  capacity  to  earn  money, 
must  be  understood  to  mean  capacity  to  earn 
money  for  the  estate  of  the  person  killed; 
and  hence  an  instruction  should  be  given, 
in  an  action  for  negligence  causing  the  death 
of  the  child,  that  deceased  would  have  been 
Incapable  of  earning  money  for  his  estate 
during  his  minority.  Carney  v.  Concord  St 
Ry.,  57  Atl.  218,  224,  72  N.  H.  364. 

CAPITAL 

In  subjecting  all  classes  of  bankers  to 
taxation  upon  their  capital,  the  statute  does 
not  discriminate  In  favor  of  any  class,  and 
the  term  "capital"  should  be  read  as  meaning 
the  same  thing  in  respect  to  a  corporation 
that  it  does  in  respect  to  an  Individual  bank- 
er. In  other  words,  whatever  comprises  cap- 
ital in  the  business  of  an  individual  banker 
likewise  comprises  capital  in  the  business  of 
a  banking  corporation,  for  the  purposes  of 
the  statute.  Leather  Mfrs*  Nat.  Bank  y. 
Treat  (U.  S.)  128  Fed.  2G2,  264,  62  0.  C.  A. 
644. 

The  word  "capital,**  as  used  in  Revision 
1888,  §  3836,  as  amended  by  Pub.  Acts  1889,  p. 
86,  c.  63,  providing  that  shares  of  capital  stock 
shall  be  set  in  the  list  returned  by  the  owner 
for  assessment  at  their  market  value,  but 
so  much  of  the  capital  as  shall  be  invested 
in  real  estate  shall  be  deducted,  describes 
the  surplus  over  the  company's  liabilities, 
representing  the  fund  in  which  the  sharehold- 
er is  equitably  interested,  and  to  which  he 
would  look  for  his  final  dividend,  were  the 
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In  re  Bulkeley. 


company  to  be  wound  up. 
58  Atl.  a  77  Conn.  45. 

"  'Capital  stock'  and  'capital'  are  prac- 
tically the  equivalent  of  each  other,  when 
considered  as  the  basis  of  a  franchise  tax." 
People  v.  Morgan,  70  N.  B.  967,  969,  178  N. 
Y.  433. 


OAPITAI.  EMPLOYED. 

Where  a  foreign  corporation  was  organiz- 
ed with  a  paid-in  capital  stock,  invested  In 
improved  real  estate  previously  owned  by  the 
several  stockholders  In  common,  dividends 
being  derived  from  rentals  of  such  property, 
the  capital  so  invested  was  "the  capital  em- 
ployed within  the  state,"  within  Tax  Law, 
Laws  1896,  p.  856,  c.  908,  S§  181,  182;  and 
hence  the  corporation  was  properly  taxable 
thereunder.  People  v.  Miller,  90  N.  Y.  Supp. 
755,  98  App.  Div.  684. 

OAPITAI.  STOCK. 

Capital  synonymous,  see  "Capital.** 

"Capital  stock,"  as  that  term  is  used  in 
the  tax  law,  does  not  mean  share  stock.  It 
is  limited  to  the  actual  money  or  property 
paid  in  and  possessed  by  the  corporation  as 
such.  Peoi)le  v.  Feitner,  87  N.  Y.  Supp.  304, 
306,  92  App.  Div.  518. 

The  term  "capital  stock,"  when  applied 
to  the  capital  stock  of  a  corporation,  em- 
braces the  franchise  of  the  corporation,  as 
well  as  its  physical  property.  Georgia  R.  & 
Banking  Co.  v.  Wright  (U.  S.)  132  Fed.  912, 
919. 

The  words  "capital  stock,"  as  used  in 
Corporation  Tax  Law,  Laws  1896,  c.  908,  S 
182,  providing  that  every  corporation  organ- 
ized under  the  law  of  the  state  shall  pay  an 
annual  tax,  computed  on  the  basis  of  the 
amount  of  its  capital  stock  employed  within 
the  state,  does  not  mean  the  share  stock  held 
by  individuals,  but  the  capital  stock  which 
it  represents,  so  employed;  and,  so  constru- 
ing the  term  "capital  stock,"  United  States 
bonds  should,  in  the  absence  of  proof  that 
they  were  bought  by  the  corporation  with  its 
surplus,  be  treated  as  capital,  and  as  part 
of  the  basis  on  which  the  franchise  tax  is 
to  be  computed.  People  v.  Morgan,  70  N.  B. 
967.  969,  178  N.  Y.  433. 


CAPTAIN. 

Under  a  statute  making  the  captain  or 
owner  of  a  steamer  liable  to  a  penalty  for 
making  a  voyage  without  a  licensed  first  or 
principal  engineer  in  charge  of  the  engines, 
it  is  held  that  one  who  was  in  command 
when  the  law  was  violated,  though  but  for 
a  single  voyage,  was  liable  to  the  penalty, 
even  though  another  was  regularly  employed 
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as  captain.    Leonard  t.  Board  of  Bngineers, 
10  Ala.  52,  55. 

CAR. 

See  "Oaboose  Gar^;  "Electric  CSar"; 
"S*Teet  Car." 

A  push  car,  used  for  transporting  bal- 
last for  the  repair  of  a  track,  la  a  "car," 
within  the  meaning  of  a  statute  providing 
that  a  railway  company  shall  be  liable  for 
injuries  to  a  servant  In  operating  a  car 
through  the  negligence  of  any  other  servant 
Seery  v.  Gulf,  O.  &  S.  F.  B.  Co.  (Tex.)  77  S. 
W.  050,  951. 

Under  a  statute  making  railroad  compa- 
nies liable  for  injuries  to  servants  caused  by 
negligence  of  fellow  servants  in  the  opera- 
tion of  cars,  a  section  crew,  placing  a  hand 
car  on  the  track,  is  engaged  In  the  operation 
of  a  "car,*'  Within  the  statute.  Houston  &  T. 
C.  B.  Co.  v.  Jennings  (Tex.)  81  8.  W.  822, 
823. 

In  Gen.  St  1901,  f  2098,  subjecting  to 
punishment  any  person  who  shall  lawfully 
^ure  any  locomotive,  car,  or  the  machinery 
on  any  railroad,  or  any  woodhouse,  car,  or 
water  station  erected  for  the  accommodation 
and  use  of  any  railroad,  the  word  "car**  was 
evidently  intended  to  refer  to  passenger  and 
freight  cars  used  on  railroads,  where  loco- 
motives, woodhouses,  and  water  stations  are 
essential  to  their  operation.  State  t.  Oaln 
(Kan.)  76  Pac.  448,  444. 

CARE. 

See  'Due  Care^;  -^igh  Oare'*;  ^^rdl- 
nary  Care**;  "Beasonable  Care";  "Ut- 
most Care  and  Skill.*' 

"Care  means  more  than  mere  mechanical 
skill.  It  includes  circumspection  and  fore- 
sight with  regard  to  reasonably  probable  con- 
tingencies." The  rule  as  to  the  degree  of 
care  in  the  use  of  electricity  is  the  same  as 
in  the  use  of  steam  and  other  agencies.  The 
care  must  be  proportionate  to  the  danger. 
In  determining  the  danger,  It  is  the  duty  of 
those  in  control  to  have  in  view  all  the  sur- 
roundings, including  the  contingency  of 
other  wires  and  their  liability  to  fall  and 
come  in  contact  with  the  dangerously  char- 
ged wire.  Youmans  v.  Moore,  48  S.  B.  283, 
285,  69  S.  C.  350  (quoting  Anderson  v.  Jersey 
City  Electric  Light  Co.,  43  Aa  654,  655,  63 
N.  J.  Law,  387). 

CARELESSNESS. 

Negligence  and  carelessness  are  gener- 
ally esteemed  as  not  only  not  willfulness, 
but  rather  the  opposite.  Schooler  v.  Arring- 
ton,  81  S.  W.  468,  469,  106  Mo.  App.  607  (fol- 
lowing Gibeline  T.  Smith,  80  S.  W.  961,  106 
Mo.  App.  545). 


CARRIAGL 

See  "Contract  of  Carriage.** 
Wagon  synonymous,  see  "Wagon.** 

The  word  "carriages,"  as  used  in  Gen. 
Laws  189G,  c.  72,  S  1,  imposing  on  towns  the 
duty  of  keeping  highways  in  repair,  "so  that 
the  same  may  be  safe  and  convenient  for 
travelers  with  their  teams,  carts,  and  car- 
riages,** does  not  include  a  bicycle;  and 
hence  a  bicycle  rider  is  not  entitled  to  recov- 
er for  injuries  sustained  by  reason  of  a  de- 
fect in  the  street,  where  the  defect  would  not 
have  caused  Injury  to  an  ordinary  traveler. 
Fox  V.  Clarke,  67  AtL  305,  25  B.  L  515,  65 
L.  B.  A.  234. 

CARRIER. 

See  "Common  Carrier." 

CARRY. 

"Coming  into  possession  of  a  pistol  while 
at  a  public  gathering  is  not  carrying  a  pistol 
to  a  public  gathering."  A  conviction  can- 
not be  had  under  an  accusation  charging  ac- 
cused with  carrying  a  pistol  about  his  per- 
son to  a  place  of  public  worship,  the  same 
being  a  designated  church  where  a  congre- 
gation was  then  assembled  for  public  wo^ 
ship,  on  proof  that  accused  came  into  pos- 
session of  the  pistol  at  a  spring  from  which 
the  congregation  was  using  water,  and  whicb 
was  so  near  the  church  as  to  be  in  legal  con- 
templation a  church.  Culberson  v.  State,  47 
S.  B.  175,  176,  119  Ga.  805  (quoting  Mode- 
sette  V.  State,  41  S.  B.  992,  115  Ga.  582). 

OARBTIKG  ON  BUSINESS. 

See,  also,  "Doing  Business";  'Transact- 
ing Business." 

Exercising  corporate  franchises  synony- 
mous, see  "Exercising  Corporate  Fran- 
chises." 

The  doing  by  a  foreign  corporation  of  a 
single  act  of  business  in  the  Indian  Terri- 
tory, without  appointing  a  resident  agent  on 
whom  summons  may  be  served,  is  not  a 
violation  of  an  act  of  Congress  providing 
that,  before  any  foreign  corporation  shall 
begin  to  carry  on  business  in  the  Indian  Ter- 
ritory, it  shall  designate  an  agent  on  whom 
summons  or  other  process  may  be  serred, 
etc.  Ammons  v.  Brunswlck-Balke-CoUendar 
Co.  (Ind.  T.)  82  S.  W.  937.  940. 

The  expression  "carrying  on  business,** 
as  used  in  Code,  art.  75,  §  132,  rendering  one 
liable  to  be  sued  in  a  county  in  which  his 
business  Is  carried  on,  relates  to  a  fixed  oc- 
cupation, connected  with  some  of  the  branch- 
es of  trade,  Industry,  or  commerce,  or  the 
continuous  pursuit  of  some  calling  or  pro- 
fession such  as  is  ordinarily  engaged  hx  as 
a  means  of  Livelihood,  or  fox  the  purpose  of 
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gain  or  profit     It  does  not  consist  in  the ;  estimates  of  the  land  mast  the  yalnatlon  be 


mere  transaction  of  one's  own  private  affairs. 
Nor  does  the  making  of  a  single  transaction 
with  another  person  In  the  line  of  a  partic- 
ular business  constitute  a  carrying  on  of  that 
business.  A  nonresident  of  a  county  owned 
property  there,  which  he  managed  and  re- 
ceived the  rents  from,  and  also  collected  rent 
from  property  which  he  owned  as  co-tenant 
with  another,  receiving  a  commission  from 
his  co-tenant  for  collecting  the  latter's  share. 
He  was  not  engaged  In  regular  business, 
within  the  meaning  of  the  section.  State  y. 
Shipley  (Md.)  57  AU.  12,  18. 

OARBTIKG  A  PISTOI.. 

See  "Unlawfully  Carrying  a  PlstoL"* 

CASE. 

See  -Civil  Action— Case— Suit— eta" 

A  commission  from  the  department  of 
Justice  to  an  attorney,  appointing  him  a  spe- 
cial assistant  to  a  district  attorney,  is  not  to 
be  construed  with  technical  nicety;  and  such 
a  commission,  appointing  an  attorney  as 
special  assistant  to  a  district  attorney  to 
assist  in  the  preparation  and  trial  of  "cases" 
in  the  United  States  against  the  officers  of 
an  insolvent  national  bank,  against  some  of 
whom  indictments  had  previously,  been  re- 
turned, is  to  be  construed  as  having  been 
given  under  Rev.  St  §  363  [U.  S.  Oomp.  St 
1901,  p.  208],  and  to  authorize  the  person  so 
commissioned  to  assist  In  the  performance 
of  any  duties  of  the  district  attorney,  includ- 
ing appearance  before  the  grand  jury  to  pre- 
sent evidence  for  new  indictments.  United 
States  V.  Twining,  132  Fed.  129,  132. 

The  words  "the  case,"  as  used  in  Cus- 
toms Administrative  Act  June  10,  1890,  c. 
407,  26  Stat  137  [U.  S.  Oomp.  St  1901,  p. 
1933],  requiring  the  board  of  general  apprais- 
ers to  "examine  and  try  the  case"  submitted 
to  it  by  a  collector  of  customs,  literally  re- 
quire the  board,  first  of  all,  to  determine  its 
own  jurisdiction,  so  far,  at  least,  as  to  ascer- 
tain whether  there  is  a  protest,  or  whether 
the  protest  is  apparently  valid.  This  in- 
volves the  question  whether  it  was  made  in 
time,  because,  if  not  made  in  time,  it  is  not 
a  protest  United  States  v.  Brown,  Durrell 
ft  Co.  (U.  a)  127  Fed.  793,  797,  62  a  a  A. 
473. 

CASH  MARKET  VALUE. 

In  condemnation  proceedings,  the  only 
way  to  arrive  at  the  cash  market  value  of 
the  land  sought  to  be  condemned  is  to  esti- 
mate the  specific  identical  land  taken,  by 
placing  a  value  upon  it;  and  this  can  only 
be  done  by  a  statement  of  facts,  and  by  opin- 
ions and  estimates  of  parties  acquainted  with 
the  land.     Upon  such  facts,  opinions,  and 


based.    Wray  v.  Knoxville,  L.  F.  &  J.  JEU  Co. 
CTenn.)  82  S.  W.  471,  ^7^ 

CASH  VALUE. 

The  cash  value  of  an  article  Is  the 
amount  of  cash  for  which  It  will  exchange  In 
fact  That  amount  depends  on  the  opinion  of 
the  public,  of  possible  buyers,  or  of  that  part 
of  it  which  will  pay  the  most  Ankeny  v. 
Blakley,  74  Pac.  485,  489,  44  Or.  78  (citing 
National  Bank  of  Commerce  v.  New  Bedford, 
155  Mass.  313,  29  N.  E.  532). 

CASTS  OF  SCULPTURE. 

Plaster  casts  of  clay  models,  though 
painted  and  gilded  and  produced  In  unlimited 
quantities,  are  "casts  of  sculpture,"  within 
Tariff  Act  July  24,  1897,  c  11,  S  2,  Free 
List,  par.  e49,  80  Stat  151  [U.  S.  Comp.  St 
1901,  pp.  1626, 1687],  and  hence  are  entitled  to 
free  entry,  where  specially  imported  in  good 
faith  for  the  use  and  by  the  order  of  any 
society  Incorporated  or  established  solely  for 
religious,  philosophical,  scientific,  education- 
al, or  literary  purposes.  Benzlger  v.  United 
States,  24  Sup.  Ct  189,  196^  192  U.  S.  38,  48 
L.  Ed.  831. 


CASUALTY. 

A  casualty  is  an  unforeseen  incident;  a 
misfortune.  6111  v.  Fugate  (Ky.)  78  S.  W« 
188,  191. 


CAUSA  MORTIS. 

See  **Gift  Causa  Mortis.** 


CAUSL 


See  "Common-Law  Cause";  "Efficient 
Cause";  "Probable  Cause";  "Proximate 
Cause";  "Remote  Cause,'* 

Other  cause,  see  "Other.** 

"Cause"  and  "consequence**  are  correla- 
tive terms.  One  Implies  the  other.  When 
an  event  is  followed  in  natural  sequence  by  a 
result  it  Is  adapted  to  produce  or  aid  in  pro- 
ducing, that  result  is  a  consequence  of  the 
event,  and  the  event  is  the  result  of  the 
cause.  Monroe  v.  Hartford  St  Ry.  Co.,  66 
Atl.  498,  501,  76  Conn,  201. 

Code  Civ.  Proc  §  46,  forbidding  a  Judge 
to  sit  or  take  part  in  the  decision  of  a  "cause 
or  matter"  in  which  he  has  been  an  attorney 
or  counsel,  refers  only  to  actions  or  special 
proceedings  in  which  a  Judge  might  take 
part;  the  word  "cause"  meaning  a  cause  of 
action,  and  the  word  "matter"  referring  to 
some  Judicial  proceeding  which,  under  the 
Code,  is  Included  in  special  proceedings  for 
the  enforcement  of  dvil  rights.     Keeffe  f. 


CAUSE  OF  ACTION 


7598 

[Appendix.] 


CHAMPfiBTT 


Third  Nat  Bank  of  Syracuse,  69  N.  EL  688, 
694.  177  N.  Y.  805. 

CAUSE  OF  AOTIOir. 

See  '* Joint  Cause  of  Action**;  "^ew  Cause 
of  Action";  "No  Cause  of  Action.'* 

Cause  of  action  arising,  see  "Arise — ^Aris- 
ing." 

Subject  of  action  distinguished,  see  "Sub- 
ject of  AcUon." 

"The  cause  of  action  is  the  statement  of 
facts,  upon  the  happening  or  nonhappenlng 
of  which  the  plaintiff  bases  his  action."  Las- 
slter  V.  Norfolk  &  C.  B.  Co.  (N.  a)  48  8.  B. 
642,  643. 

An  erroneous  ruling  by  the  trial  court 
canuot  be  held  to  fui'nlsh  a  "cause  of  action," 
as  that  phrase  is  commoiily  understood.  Act 
Cong.  July  20,  1892,  c.  209,  27  Stat  252  [U. 
S.  Comp.  St  1901,  p.  706],  providing  that  any 
citizens  entitled  to  commence  any  action  or 
suit  in  any  court  of  the  United  States  may 
commence  and  prosecute  to  conclusion  any 
such  suit  or  action,  refers  to  a  legal  demand 
by  one  against  another,  and  not  to  the  rulings 
of  any  trial  court  Bristol  v.  United  States 
(U.  S.)  129  Fed.  87,  89,  63  C.  a  A.  529. 

CAUSE  SHOWN. 

See  "Good  Cause  Shown.** 

CAVEAT  EMPTOR. 

The  rule  of  caveat  emptor  applies  with 
full  force  and  vigor  to  purchasers  of  property 
from  trustees,  executors,  and  other  persons 
acting  in  any  fiduciary  capacities.  Neary  t. 
Neary  (Neb.)  97  N.  W.  802,  804, 

CENTRALLY. 

The  word  "centrally"  does  not  necessar- 
ily mean  in  the  exact  center.  Bredin  t. 
Solmson  (U.  S.)  132  Ted.  161,  162. 

CERTAIN. 

Apparent  synonymous,  see  "Apparent" 


CERTAIN     ASCERTAINED     MEMBlgU 
SHIP. 

The  meaning  of  a  finding  that  a  society 
has  had  at  all  said  times  ^'a  certain  ascer- 
tained membership"  Is  that  an  organization 
exists  sufficiently  formed  to  take;  i.  e.,  the  | 
number  at  any  time  could  be  determined,  not  i 
necessarily  the  same  persons,  but  as  "having 
at  all  times  a  certain  ascertained  member- 
ship." In  re  Merchant's  Estate,  77  Pac.  475, 
476,  143  Cal.  537. 

OERTAINTT. 

See  "Moral  Certainty.* 


CERTIFICATE. 

See  "Beglstratlmi  OartUcatai" 
CERTIORARI. 

"Certiorari,  except  as  It  has  been  enlarged 
and  extended  by  statute,  is  a  common-law 
writ  In  its  office  it  is  confined  to  reviewing 
proceedings  of  inferior  courts,  officers,  boards, 
and  tribunals,  where  there  is  no  other  remedy 
provided  by  statute.  The  writ  in  terms  di- 
rects inferior  courts,  officers,  boards,  or  tri- 
bunals to  certify  to  the  superior  court  the  rec- 
ord of  their  proceedings  for  inspection  and  re- 
view, and  the  writ  can  run  only  to  persons 
or  tribunals  that  have  acted  Judicially  in 
making  the  determination  sought  to  be  re- 
viewed." People  V.  Priest,  88  N.  Y.  Supp.  11, 
95  App.  Div.  44. 

CHAIR. 

A  dentist's  chair  Is  not  exempt  from  levy 
and  sale  as  a  "chair  sufficient  for  the  use  of 
the  family,"  under  an  exemption  statute 
Burt  V.  Stocks  Coal  Co.,  46  S.  E.  828^  829, 119 
Ga.  629,  100  Am.  St  Rep.  203. 

CHAMOTTL 

The  term  **Chamotte,''  as  used  In  the 
arts,  has  a  broader  meaning  technically  than 
ordinary  fire  brick  crushed,  or  fire  clay,  and 
means,  when  used  to  describe  an  element  in  a 
patented  combination,  a  day  which  has  been 
burned  to  an  extent  which  deprives  it  of  fur- 
ther slurinkage  on  being  again  smbjected  to 
heat  Panzl  v.  Battle  Island  Paper  4  Pulp 
Co.  (U.  S.)  182  Fed.  607,  609. 

CHAMPERTY. 

Champerty,  *'which  is  a  species  of  main- 
tenance, has  been  defined  to  be  the  unlawful 
maintenance  of  a  suit  in  consideration  of 
some  bargain  to  have  a  part  of  the  thing  in 
dispute  or  some  profit  out  of  it;  a  bargain 
with  a  plaintiff  or  defendant  campum  partire 
to  divide  the  land  or  other  thing  sued  for  be- 
tween them  if  they  prevail  at  law;  the  cham- 
pertor  agreeing  to  carry  on  the  suit  at  his 
own  expensa"  Where  defendant  in  an  In- 
junction suit  assigns  to  his  attorneys,  wbo 
have  succeeded  in  securing  a  dissolution  of 
a  temporary  injunction,  his  claim  for  dam- 
ages on  the  injunction  bond,  consisting  mere- 
ly in  his  attorney's  fees,  the  transaction  is 
not  objectionable  as  champertous.  Lacey  ▼. 
Davis  (Iowa)  98  N.  W.  366,  367  (quoting  6 
Cyc.  850). 

A  contract  is  "champertous"  where  It  H 
for  attorneys*  services,  for  which  the  attor- 
neys agree  to  look  solely  to  a  certain  per- 
centage of  the  recovery  for  their  compensa- 
tion, without  any  right  to  recover  for  serr- 
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Ices  rendered,  either  before  or  after  the  re- 
covery against  the  client  Gargano  v.  Pope, 
60  N.  B.  843,  184  Mass.  571, 100  Am.  8t  Rep. 
675. 

An  agreement  by  an  attorney  for  a  con- 
tingent fee  of  50  per  cent  of  the  recovery, 
the  attorney  to  advance  all  the  conrt  costs, 
Is  "champertous,"  within  Code  Civ.  Proc  f 
74,  providing  that  an  attorney  shall  not 
promise  or  give  a  valuable  consideration  to 
any  person  as  an  inducement  to  placing  in  his 
hands  a  demand  of  any  kind  for  the  purpose 
of  bringing  an  action  thereon.  Xaylor  v.  En- 
thoven,  88  N   T.  Supp   188. 

CHANCE, 

See  "By  Chance";  "Game  of  Chance." 

CHANGE. 

Anj  change  in  grade,  see  ''Any.'* 

A  vote  at  a  school  election  "to  move 
the  schoolhouse  onto  the  southeast  comer" 
of  a  certain  place  is  in  effect  a  vote  to  change 
the  schoolhouse  site.  Livesay  r.  Whitne.r 
(Mo.)  81  S    W.  640,  641. 

CHANGE  OF  DOMIOHiE. 

To  effect  a  change  of  domicile,  there 
must  be  a  residence  in  the  new  locality  and 
4ntentlon  to  remain  there.  Eisele  v.  Oddie 
(U.  S.)  128  Fed.  941,  946. 

To  effect  a  change  of  domicile,  there 
must  be  an  actual  abandonment  of  the  first 
domicile,  coupled  with  an  intention  not  to 
return  to  it  and  there  must  be  a  new  dom- 
icile, acquired  by  actual  residence  within 
another  Jurisdiction,  coupled  with  the  inten- 
tion of  making  the  last  acquired  residence 
a  permanent  home.  People  v.  Moir,  69  N. 
K.  905,  907,  207  111.  180,  09  Am.  St  Rep.  205 
(citing  Hayes  v.  Hayes,  74  ni.  812). 

CHAKGE  OF  IKTEBE8T. 

Where  the  condition  in  a  fire  policy  Is 
against  any  change  in  the  title,  there  is 
no  breach  unless  there  is  a  change  in  the 
legal  title.  This  doctrine  cannot  be  applied 
"to  a  condition  against  any  change  of  in- 
terest" The  terms  are  not  synonymous. 
The  word  "Interest"  is  broader  than  the  word 
'title,"  and  includes  ordinary  legal  and  eq- 
uitable rights.  Hence,  under  a  policy  pro- 
viding that  it  shall  be  void  if  any  change 
takes  place  in  the  interest  title,  or  position 
of  the  subject  of  insurance,  any  material 
change  in  the  interest  of  the  insured  in  the 
subject  of  the  insurance  will  avoid  the  policy. 
Excelsior  Foundry  Co.  v.  Western  Assur.  Co. 
(Mich.)  08  N.  W.  9,  11. 

A  bankruptcy  adjudication  against  In- 
■med,  and  a  note  by  the  referee  in  bank- 


ruptcy in  his  record  of  the  name  of  the  per- 
son whom  he  had  selected  as  receiver  to  take 
charge  of  his  property  pending  the  appoint- 
ment of  a  trustee,  and  an  order  appointing 
the  receiver,  and  his  qualification  two  days 
after  the  destruction  of  the  property  covered 
by  the  policy,  did  not  constitute  such  a 
''change  of  interest"  as  to  invalidate  the 
policy,  under  a  provision  that  it  should  be 
void  if  any  change,  other  than  by  the  death 
of  the  insured,  should  take  place  in  the  in- 
terest title,  or  possession  of  the  subject  of 
insurance,  etc.,  during  the  life  of  the  policy. 
Fuller  V.  Jameson,  90  N.  T.  Supp.  456,  457. 

CHANGE  OF  TITLE. 

Change    of '  interest    distinguished,    see 
"Change  of  Interest" 

CHANGE  OF  VENUE. 

The  phrase  "change  of  venue"  has  been 
used  throughout  the  legislative  history  of  the 
state  to  denote  the  removal  of  causes  from 
one  county  to  another  county,  and  never  re- 
movals from  one  court  to  another  in  the. 
same  county.  Dudley  v.  Birmingham  Ry., 
Light  &  Power  (».,  86  South.  700,  702,  180 
Ala.  453. 

CHANNEL 

See  ''Main  ChanneL"* 

CHARGE. 

See  "Have  Charge  of;    ••Take  Entire 

Charge." 
Abstract  charge,  see  "Abstract'* 

OKABGED. 

See  "Act  Charged.'^ 

The  word  "charged,"  as  used  in  a  hold- 
ing that  after  a  Jury  has  been  sworn  and 
charged  with  the  fate  of  the  prisoner,  it  is 
to  late  to  challenge  any  of  its  members, 
means  when  the  prisoner  has  been  placed 
in  the  hands  of  the  jury  for  trial,  which  oc- 
curs when  the  Jury  Is  sworn  and  before  in- 
dictment read  or  testimony  heard,  and  not 
necessarily  after  the  testimony  in  the  case 
is  heard  or  the  law  charged.  When  the  Jury 
has  once  been  impaneled  and  charged  with 
the  trial  of  the  prisoner,  the  discharge  of 
the  Jury,  unless  by  the  consent  of  the  prisoner, 
or  in  a  case  of  legal  necessity,  will  operate 
as  an  acquittal,  and  prevent  his  being  again 
put  on  trial.  Where,  in  a  criminal  case,  after 
a  Jury  was  impaneled  and  sworn,  the  defend- 
ant arraigned,  and  the  state  and  defendant 
announced  ready  for  trial,  the  court  after 
asking  them  some  questionB,  discharged  two 
Jurors  over  defendant's  objection,  one  be- 
cause of  relationship  to  the  defendant  and 
the  other  because  he  had  not  been  a  resident 
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of  the  county  a  sufficient  time,  the  defend- 
ant was  entitled  to  discharge  on  the  ground 
of  former  Jeopardy.  Tomasson  y.  State 
(Tenn.)  79  S.  W.  802.  808  (quoting  Ward  v. 
State,  20  Tenn.  [1  Humph.]  253;  State  T. 
Connor,  45  T^nn.  [5  Cold.]  815). 

CHARITABLE  INSTITUTION. 

A  society  having  for  its  ohject  the  col- 
lection and  preservation  of  historical  and  cur- 
rent accounts  of  events,  persons,  and  In- 
ventions, etc.,  and  all  other  materials  of  a 
similar  character,  connected  with  the  in- 
terests of  a  certain  town,  is  not  a  "charita- 
ble institution";  its  object  not  possessing  an 
educational  character,  and  the  collections  of 
the  society  not  necessarily  being  devoted  to 
public  use.  In  re  Vineland  Historical  & 
Antiquarian  Soc.  (N.  J.)  56  AU.  1039,  1040. 

CHARITABLE  PURPOSE. 

A  donation  to  the  poor  of  a  certain  lo- 
cality is  a  gift  for  a  **charltable  purpose.'* 
Brookville  Borough  t.  Startzell,  56  Atl.  938, 
940,  207  Pa.  347. 

The  establishment  of  a  mission  for  the 
preaching  of  the  gospel  is  a  "charitable  pur- 
pose," within  Acts  1885-86,  p.  142,  c.  1233, 
§  1,  providing  that  churches  and  all  prop- 
erty of  seminaries,  asylums,  hospitals,  in- 
firmaries, and  colleges,  and  all  other  funds 
devoted  to  charitable  purposes,  shall  be  ex- 
empt from  taxation.  City  of  Louisville  r. 
Weme  (Ky.)  80  S.  W.  224,  225. 

CHARITY. 

"Charity^  is  defined  by  Lord  Camden 
as  a  "gift  to  a  general  public  use,  which 
extends  to  the  poor  as  well  as  to  the  rich." 
Kronshage  v.  Varrell  (Wis.)  97  N.  W.  928. 
930  (citing  Jones  v.  Williams,  Amb.  651; 
Perin  v.  Carey,  65  U.  S.  [24  How.]  465,  16  L. 
Ed.  701). 

A  "charity"  contemplates  a  public  bene- 
fit, or  the  well-being  of  a  community  or  a 
class,  as  contrasted  with  the  beneficial  use 
for  private  purposes,  or  for  a  private  in- 
dividual. To  constitute  a  charity,  the  use 
must  be  public  in  its  nature.  Smith  y.  Hav- 
ens Relief  Fund  Soc,  90  N.  T.  Supp.  168,  174^ 
44  Misc.  Bep.  594. 

"It  is  well  settled  that  a  Christian 
church  lawfully  existing  Is  a  'charity,'  in  the 
sense  of  St  43  Eliz.  c.  6."  Gifts  to  charita- 
Ue  institutions  may  lapse,  as  well  as  gifts 
to  natural  persons.  A  bequest  to  a  church 
for  deaf  mutes,  of  which  the  testatrix  had 
been  a  member,  and  in  the  prosperity  of 
which  she  had  been  greatly  Interested,  does 
not  show  such  a  general  charitable  intention 
as  to  entitle  a  new  church  corporation,  form- 
ed by  consolidation  of  the  legatee  with  an- 


other church,  to  take  under  the  will,  though 
the  new  corporation  carried  on  the  identical 
work  which  had  been  conducted  by  the  lega- 
tee. Gladding  v.  St  Matthew's  Church,  57 
Ati.  860,  863,  26  B.  L  628,  65  L.  B.  A.  225. 

CHARTER. 

The  charter  of  a  corporation  formed  un- 
der a  general  law  consists  of  its  articles  of 
Incorporation,  taken  in  connection  with  the 
law  under  which  the  organization  takes 
place.  The  provisions  of  the  law  enter  into 
and  form  a  part  of  its  charter.  Traer  v. 
Lucas  Prospecting  Co.  (Iowa)  99  N.  W.  290; 
292. 

CHATTEL 

A  chattel  is  defined  to  be  every  species 
of  property,  movable  or  immovable,  which 
is  less  than  a  freehold.  A  ring,  though  an 
article  of  personal  adornment  ia  property 
which  may  be  the  subject  of  a  chattel  mort- 
gage. Salabes  v.  J.  Castelberg  &  Sons  (Md.) 
57  Atl.  20.  21,  64  U  B.  A.  800  (quoting  Boqt- 
ier.  Law  Diet). 

A  horse  is  a  chattel.  McVeigh  t.  Rip- 
ley, 58  Atl.  701,  702,  77  Conn.  136. 

CHECK. 

See  "Pay-Check.* 

''A  check  is  a  mere  order  for  to  much 
money  to  the  credit  of  the  drawer  in  the 
bank  or  drawee,  which  it  is  bound  to  honor 
when  made  in  form  and  properly  presented.** 
Where  an  indictment  charged  the  larceny 
of  money,  proof  of  the  taking  of  a  check  on 
which  the  money  was  obtained  was  not  a 
variance;  and  where  defendant  married  a 
woman  in  pursuance  of  a  scheme  to  procure 
certain  money  which  she  had  on  deposit  in 
bank,  and  later  procured  a  check  for  the 
money  on  representations  that  he  would  use 
the  money  in  making  an  investment  for  her, 
he  was  guilty  of  larceny.  Hunt  t.  State 
(Ark.)  79  &  W.  769,  772,  65  U  B.  A.  71. 

CHEMICAL  COMPOUNDS. 

Gadual,  an  alcoholic  abstract  of  cod 
liver  oil,  unsuited  in  its  Imported  state  to 
be  used  as  a  medicine^  but  intended  for  use 
after  a  preparation  in  the  form  of  an  emul- 
sion by  the  manufacturer,  is  dutiable  under 
paragraph  8  of  the  tariff  act  of  July  24^ 
1897,  relating  to  "chemical  compounds." 
Merck  &  Co.  v.  United  States  (U.  S.)  126  Fed. 
438. 

A  dry,  antiseptic  preservative,  consisting 
of  an  Intimate  mechanical  mixture  of  boracic 
acid  and  borax,  the  former  being  the  more 
valuable  component,  is  an  article  not  ena- 
merated  in  Tariff  Act  July  24,  1897,  S  1,  c. 


CHIEF  or  POUCE 


7601 

[Appendtjc] 


CHILD'S  PABT 


It  80  Stat  151  [U.  S.  Gomp.  8t  1901,  p. 
1626],  either  as  "boradc  acid/'  under  para- 
graph 1,  Schedule  A,  §  1,  c.  11,  80  Stat  151 
[U.  S.  Comp.  St  1901,  p.  1626],  as  ^'chemical 
compounds/'  under  paragraph  8,  Schedule 
A.  §  1,  c.  11,  80  Stat  151  [U.  8.  Comp.  St 
1901,  p.  1627],  or  as  "borax"  or  "borate  ma- 
terial," under  paragraph  11,  Schedule  A,  9  1, 
c.  11,  80  Stat  152  [U.  S.  Comp.  St  1901,  p. 
1627],  and  is  subject  to  an  assessment  at  the 
same  rate  of  du^  as  boraclc  acid  under  said 
paragraph  1,  by  virtue  of  section  7,  80  Stat 
205  [U.  S.  Comp.  St  1901,  p.  1693],  which 
prescribes  that  on  articles  not  enumerated, 
manufactured  of  two  or  more  materials,  the 
duty  shall  be  assessed  at  the  highest  rate  at 
which  the  same  would  be  chargeable,  If  com- 
posed wholly  of  the  component  material 
thereof  of  chief  value.  Berth  Levi  4  Co. 
y.  United  States  (U.  S.)  126  Fed.  42a 

CHIEF  OF  POLICL 

Am  state  officer,  see  ''State  Officer.** 


CHILD-CHILDREN. 

See  "Our  Children"; 
dren/' 


••Surviving  Chll- 


The  word  "child,"  as  used  in  Pen.  Code 
1S95,  9  81,  declaring  that  any  person  who 
shall  administer  to  any  woman  pregnant 
with  a  child  any  medicine,  etc.,  with  intent 
to  destroy  such  child,  shall  be  punished,  etc., 
means  an  unborn  child,  so  far  developed  as 
to  be  ordinarily  quick,  so  far  developed  as 
to  move  or  stir  in  the  mother's  womb.  Sul- 
livan V.  State  (6a.)  48  S.  E.  949,  950;  Barrow 
V.  State  (Ga.)  48  S.  B.  950,  95L 

The  statute  making  the  assault  of  a 
*'child"  an  aggravated  assault,  as  applied  to 
a  male,  means*  one  not  above  the  age  of  14 
years.  Thompson  v.  State  (Tex.)  80  S.  W. 
623,  624. 

The  word  "children"  has  sometimes  been 
held  to  include  grandchildren,  as  where  it 
can  fairly  be  seen  from  the  context  that 
such  was  the  Intention  of  the  testator  as  ex- 
hibited in  his  will.  Lawrence  r.  Phillips,  71 
N.  El  541,  642,  186  Mass.  820. 

"It  is  a  matter  of  common  knowledge 
that  in  ordinary  conversation  and  affairs  of 
life  the  word  'child'  is  commonly  used  to 
designate  a  son  or  daughter,  a  male  or  fe- 
male descendant  of  the  first  degree.  It  is 
safe  to  say  that  standing  alone,  it  is  never 
understood  to  mean  grandchildren."  A  tes- 
tator bequeathed  money  to  designated  grand- 
children, and  then  declared  that  the  residue 
of  his  estate  should  go  "to  such  of  the  chil- 
dren of  my  own  blood  begotten  as  shall 
survive  me."  The  word  "children,"  as  used 
in  the  residuary  clause,  did  not  include 
grandchildren.  Brown  r.  Brown  (Neb.)  98 
N.  W.  718,  722. 


Unless  it  is  necessary  to  effectuate  the 
manifest  intention  of  a  testator,  the  word 
"children"  is  a  word  of  purchase.  Jabine  t. 
Sawyer  (Ky.)  78  S.  W.  140,  141. 

The  word  ''children"  is  a  word  of  pur- 
chase, and  not  of  limitation,  and  describes 
the  persons  who  take.  Where  a  testator  de- 
vised real  estate  to  his  son  and  to  his  chil- 
dren, with  a  direction  that  the  son  should 
pay  certain  legacies,  the  son  acquired  only 
a  life  estate,  and  the  children  of  the  son 
living  at  the  testator's  death  took  the  estate 
in  remainder.  Crawford  v.  Forest  Oil  Co., 
57  Atl.  47,  53,  208  Pa.  5. 

The  word  "children,"  as  used  in  a  will 
whereby  a  testator  gave  all  his  estate  to  bis 
wife  for  life,  and  at  her  death  the  proceeds 
to  his  sons  and  daughters  during  their  lives, 
and  after  the  death  of  either  of  them  he 
gave  "to  their  child  or  children,  should  they 
leave  any  children  at  their  death,  the  share 
held  by  my  sons  and  daughters  at  the  time 
of  his  or  her  death,*  but  should  neither  of 
my  sons  or  daughters  leave  no  heirs,  then 
their  share  is  to  be  divided  between  all  of 
my  grandchildren,  share  and  share  alike," 
meant  "heirs  of  the  body,"  and  the  testa- 
tor's children  took  an  estate  in  fee  tail, 
which  was  enlarged  by  the  statute  into  a  fee 
simple.  In  re  Vilsack's  Estate,  57  Atl.  82,  88, 
207  Pa.  611. 

The  word  "children,"  in  the  statute  of 
Kansas  relating  to  descent  (Gen.  St  1889,  c. 
33,  §§  20,  21,  29),  which  by  Act  Cong.  Feb.  8, 
1887,  c.  119,  f  5,  24  Stat  389,  are  made  to 
govern  the  descent  of  lands  allotted  in  sev- 
eralty to  the  members  of  certain  tribes  in 
the  Indian  Territory,  and  providing  that  chil- 
dren of  the  half  blood  shall  inherit  equally 
with  the  children  of  the  whole  blood,  should 
be  construed  as  meaning  kindred.  Finley  r. 
Abner  (U.  S.)  129  Fed.  734,  735. 

A  deed  of  property  in  trust  for  the  wife 
of  the  grantor  for  life,  with  remainder  to 
her  "children,"  inures  to  the  benefit  of  chil- 
dren of  the  grantee  by  a  subsequent  mar- 
riage to  another  person  after  divorce  from 
the  grantor.  Pettit  r.  Norman  (Ky.)  82  & 
W.  622,  623. 

CHILD'S  PART. 

A  "child's  part,**  which  a  widow  by  stat- 
ute is  entitled  to  take  in  lieu  of  dower  or  the 
provisions  made  for  her  by  will,  Is  a  full 
shnre  to  which  a  child  would  be  entitled, 
subject  to  the  debts  of  the  estate  and  the 
cost  of  administration  up  to  and  including 
the  point  of  actual  distribution.  Where  a 
widow  elects  to  take  a  child's  part,  and  there 
is  but  one  child  and  heir  of  the  deceased  hus- 
band, the  widow  is  counted  as  a  child,  and 
she  will  be  entitled  to  one-half  of  the  estate 
after  the  payment  of  costs  of  administration. 
Benedict  v.  WUmarth  (Fla.)  85  South.  84,  87. 
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CITIZENSHIP 


CHOSE  IN  ACTION. 

As  property,  see  "Property.** 

A  life  policy  is  a  chose  in  action.  It 
may  be  assigned  or  otherwise  disposed  of  as 
other  choses,  ftnbject  to  the  condition  that 
the  assignee  must  have  an  insurable  Interest 
in  the  life  of  the  Insured,  must  be  related  by 
blood  or  marriage,  and  be  so  situated  that 
the  assignee  or  beneficiary  has  a  pecuniary 
interest  in  the  prolongation  of  the  life  of  the 
Insured,  rather  than  In  its  early  termination. 
Ixxikett  T.  Lockett  (Ky.)  80  S.  W.  1152,  1153. 

Stock  in  a  corporation  is  a  "chose  in 
action,"  and  the  certificates  are  the  evidence 
of  its  existence  and  of  its  amount  Allen- 
West  Commission  Co.  v.  Grumbles  (U.  S.)  129 
Fed.  287,  290,  63  a  C.  A.  401* 


CHURCH. 

A  Church  is  'Vi  religious  congregation, 
comprising  all  those  whb  worship  together  in 
one  church."  The  more  general  definition  Is 
"the  district  in  which  such  worshipers  live." 
A  deed  to  trustees,  to  be  held  in  trust  for 
•*Trlnlty  Parish,  in  the  town  of  Moundsvllle, 
In  the  county  of  Marshall,  in  the  state  of 
West  Virginia,"  does  not  create  a  valid  trust, 
ns  the  trust  attempted  to  be  created  Is  void 
for  uncertainty,  as  well  to  the  beneficiaries 
ns  to  the  purpose  of  the  trust,  for  there  is 
nothing  to  indicate  that  the  words  "Trinity 
Parish"  mean  a  church.  Weaver  ¥•  Spurr 
(W.  Va.)  48  S.  B.  852,  850. 

CIRCUMSTANCES. 

other  circumstances,  see  "Other.** 

The  word  "circumstances,"  as  used  In  an 
Instruction  In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  to  the  effect  that  if 
the  Jury  found  that  plaintiff  was  Injured, 
that  the  accident  could  not  have  happened 
under  ordinary  circumstances,  had  defendant 
exercised  the  utmost  care,  a  presumption  of 
negligence  was  raised,  and  that  the  burden 
was  on  defendant  to  rebut  It,  and  to  that 
end  defendant  must  prove  that,  as  to  the 
matters  which  the  circumstances  indicated 
were  the  cause  of  the  accident,  defendant 
and  its  employes  exercised  that  high  degree 
of  care  which  the  law  required  of  them, 
merely  had  reference  to  the  claim  made  by 
plaintiff  as  to  the  manner  In  which  the  acci- 
dent happened,  and  the  Instruction  was  not 
erroneous  on  the  theory  that  it  was  left  un- 
certain as  to  what  circumstances  the  jury 
might  consider.  Fitch  v.  Mason  City  &  O. 
L.  Traction  Go.  Qowa)  100  N.  W.  618,  620. 

CITATION. 

"Notice"  and  "citation"  are  cot  synony- 
mous.   A  citation  Is  a  writ  of  the  court,  ad- 


dressed to  an  ofilcer  of  the  court,  and  com- 
mands him  to  do  certain  things.  Service  by 
publication  is  a  citation,  and  therefore  may 
be  resorted  to  by  a  justice  of  the  peace.  In- 
asmuch as  the  powers  of  the  justice  of  the 
peace  in  this  respect  are  derived  from  the 
statute,  and  as  by  no  provision  of  the  statute 
is  that  court  expressly  authorized  to  acquire 
jurisdiction  over  a  defendant  by  issuance  and 
service  of  notice  as  provided  by  statute  for 
district  and  county  courts,  we  must  bold  the 
power  wanting,  unless  "notice"  and  "cita- 
tion" are  synonymous  terms.  Carpenter  v. 
Anderson  (Tex.)  77  &  W.  291,  293. 

CITIZEN. 

A  corporation  la  not  a  ''citizen,*'  within 
the  meaning  of  that  clause  of  the  Constitu- 
tion of  the  United  States,  which  declares  that 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the 
several  states,  ^tna  Ins.  Co.  v.  Brigham, 
48  S.  B.  848,  349,  120  Ga.  925;  Humphreys 
V.  State,  70  N.  E.  957,  962,  70  Ohio  St  67. 
66  L.  R.  A.  776  (quoting  10  Cyc.  150;  Ducat 
V.  City  of  Chicago,  48  111.  172,  95  Am.  Dec 
529;  Tatem  v.  Wright,  23  N.  J.  Law  [3  Zab.] 
429;  Ducat  v.  Chicago,  77  U.  S.  [10  Wall.l 
410,  19  Im  Ed.  972). 

A  state  is  not  a  ''citizen,**  wltliin  the 
meaning  of  the  Constitution  or  the  acts  of 
Congress;  hence  the  federal  Circuit  Court 
cannot  take  cognizance  of  a  case  Instituted 
by  a  state  against  a  corporation  of  another 
state  as  one  presenting  a  controversy  be- 
tween citizens  of  different  states.  Minnesota 
V.  Northern  Securities  Co.,  24  Sup.  Ct.  598, 
601.  194  U.  S.  48,  48  L.  Ed.  870  (citing  Postal 
Tel.  Co.  V.  Alabama,  155  U.  S.  482,  487,  15 
Sup.  Ct  192,  39  U  Bd.  231). 

CITIZENSHIP. 

"Citizenship"  and  "residence**  are  not 
synonymous  terms.  A  person  may  reside  in 
one  state  and  be  a  citizen  in  another.  An 
allegation,  in  a  petition  for  removal  of  a  suit 
pending  in  the  state  court  to  the  federal 
court,  that  defendant  is  a  citizen  of  a  state 
other  than  that  in  which  the  suit  is  pending, 
is  not  equivalent  to  an  allegation  that  he  is 
a  nonresident  of  that  state,  and  does  not 
show  his  right  to  a  removal,  Irving  v.  Smith 
(U.  S.)  132  Fed.  207. 

A  distinction  Is  to  be  observed  between 
dtisenship  and  residence  for  the  purpose  of 
suit  The  question  of  suability  and  jurisdic- 
tion is  not  so  much  one  of  citizenship  as  of 
finding.  If  a  citizen  of  one  state  Is  found,  for 
the  purpose  of  the  lawful  service  of  judicial 
process,  in  another,  he  may  ordinarily  be 
sued  there.  A  partnership  may  be  sued  in 
any  county  In  which  one  of  the  partners  has 
such  a  residence  as  will  confer  upon  tbe 
courts  of  that  county  jurisdiction  over  his 
person,  regardless  of  the  place  of  his  dti 
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Eenshlp.  J.  B.  Pyron  &  Son  r.  Ruohs,  4S  & 
B.  434,  486,  120  Ga.  1000  (quoting  Baltimore 
&  O.  R.  Co.  V.  Koontz,  104  U.  S.  6.  10,  26 
L.  Ed.  643;  Williams  v.  East  Tennessee,  V. 
&  6.  Ry.  Co.,  90  Ga.  619,  522,  16  S.  B.  803). 

CITY. 

As  town,  see  "Town.* 

CITY  GO V KUmillN T. 

.  ''City  government"  nsnally  means  the 
mayor,  board  of  aldermen,  and  common 
council  of  a  city.  Grace  ▼.  Board  of  Health 
of  City  of  Newton,  136  Mass.  490,  494. 

OITT  XJMITS. 

See  "Within  the  City  Umita.** 

OITT  OFZTCEB. 

A  member  of  a  mmildpal  assembly  Is  a 
dty  officer.  State  y.  Kelly,  77  S.  W.  996,  997, 
108  Mo.  App.  711. 

CIVIL  ACTION-CASE-SUIT-ETC. 

"Every  action  for  the  enforcement  or 
protection  of  private  rights  or  the  redress 
or  prevention  of  private  wrongs  is  a  dvil 
action."  Harrigan  v.  Gilbert,  99  N.  W.  909. 
961,  121  Wis.  127. 


«m  appeaL 

A  proceeding  on  appeal  from  an  order  of 
a  village  board  granting  or  refusing  a  li- 
cense to  sell  intoxicating  liquors  is  not  a 
•*civll  case,"  within  the  meaning  of  Const. 
art  1,  9  24,  and  a  final  order  in  such  a  pro- 
ceeding is  not  reviewable  on  appeal.  Halver- 
stadt  V.  Berger  (Neb.)  100  N.  W.  934. 

The  phrase  "process  in  civil  actions*'  in 
Gen.  St  1902,  S  666,  providhig  that  process 
In  civil  actions  brought  to  the  superior  court 
must  be  made  returnable  to  the  next  return 
day,  or  to  the  next  but  one,  to  which  It  can 
be  made  returnable,  includes  an  appeal  from 
the  probate  court  to  the  superior  court.  Ap- 
peal of  Campbell,  56  Atl.  664,  666,  76  Conn. 
284. 

Attaolimeiit  proeeedlas* 

An  action  which  has  for  its  purpose  the 
subjection  of  property  to  the  payment  of  a 
debt,  and  Is  commenced  by  attachment  for 
that  purpose,  is  a  dvil  action,  and  must  be 
brought  "in  the  county  where  the  defendant 
resides  or  may  be  found."  First  Nat  Bank 
V.  Hesser  (Okl.)  77  Pac.  86,  40. 

Bastardy  prooeedins* 

A  proceeding  in  bastardy  to  compel  the 
father  or  mother  of  a  bastard  child  to  give 
bond  to  indemnify  the  county  from  the  sub- 


sequent maintenance  of  such  child  Is  a  civil 
proceeding,  and  not  a  criminal  prosecution. 
State  y.  LUes,  47  S.  B.  760,  751,  184  N.  C. 
736. 

Olalsa  for  damages  f •»  flowage. 

A  claim  for  damages  for  fiowage  of  land 
by  a  milldam,  under  the  mill  acts,  is  not  a 
"civil  suit,"  within  the  meaning  of  Const, 
art.  1,  §  20,  declaring  that  in  civil  suits  and 
in  controversies  concerning  property  the  par- 
ty shall  have  a  right  to  a  trial  by  jury,  ex- 
cept in  cases  where  it  has  heretofore  been 
otherwise  practiced.  Ingram  v.  Maine  Wa- 
ter Co.,  67  Atl.  893,  894,  98  Me.  566. 

DiToroe  prooeedins. 

"Because  marriage  Is  declared  to  be  a 
dvil  contract  it  does  not  follow  that  a  suit 
for  divorce  should  be  considered  in  the  light 
of  a  civil  action  merely.  It  is  a  dvil  action, 
in  so  far  as  the  divorce  act  in  itsdf  fails  to 
prescribe  rules  of  procedure.  If  the  divorce 
act  is  to  be  made  effective,  resort  must  be 
had  to  the  Civil  Code,  but  in  so  far  only  as 
recourse  must  be  had  to  the  rules  of  dvil 
procedure  is  it  a  civil  action.  As  the  mar- 
riage relation  is  a  public  concern,  so  divorce 
is  a  public  concern."  On  the  trial  of  an  ac- 
tion for  divorce,  where  defendant  does  not 
appear,  the  trial  Judge  has  the  right  and  it 
is  his  duty  as  representing  the  state,  to  elicit 
facts  as  to  matrimonial  offenses  committed 
by  plaintiff,  and  grant  or  withhold  the  de- 
cree accordingly.  Eikenbury  v.  Bums  (Ind.) 
70  N.  B.  837,  838. 

Election  contest. 

An  election  contest  is  not  a  "dvil  case," 
within  City  Court  Act  Laws  1901,  p.  136,  9 
1,  giving  city  courts  concurrent  jurisdiction 
with  circuit  courts  in  all  civil  cases.  Brueg- 
gemann  y.  Young,  70  N.  B.  292,  293,  208  HI. 
181. 

Habeas  oorpns  proeeedins. 

A  proceeding  in  habeas  corpus  Is  In  its 
nature  dvil.  In  re  Jewett  (Kan.)  77  Pac. 
667,  669. 

Pvosecntlon  for  Tlolatlon  of  ordlnayice. 

The  great  weight  of  authority  in  the 
United  States  Is  to  the  effect  that  all  prose- 
cutions for  the  violation  of  ordinances  are 
dvil  suits.  A  prosecution  for  being  drunk 
and  disorderly,  in  violation  of  an  ordinance 
of  an  Incorporated  town.  Is  a  dvil  proceed- 
ing. Fortune  v.  Town  of  Wilburton  (Ind. 
T.)  82  S.  W.  738. 

Proceeding  to  recoTor  penalty. 

Where  a  statute  or  ordinance  imposes  a 
penalty,  unless  special  modes  are  prescribed^ 
the  sums  must  be  collected  by  an  action  at 
law.  Such  action  is  a  civil  action.  People 
V.  Sloan,  90  N.  Y.  Supp.  762,  7G4. 
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CIVIL  NATUEB 

CIVIL  NATURE 

See  "Salt  of  ■  CItU  Nature." 


CIVIL  RIGHT. 

•*A  dvll  right  la  a  right  accorded  to  ev- 
ery member  of  a  district,  community,  or  na- 
tion." Winnett  y.  Adams  (Neb.)  99  N.  W. 
681,  684  (quoting  Anderson,  Law  Diet). 

CLAIM. 

See  "Adverse  Claim.** 

Demand  distinguished,  see  "Demand.** 

"The  words  *to  claim'  are  sometimes  in- 
correctly used  as  synonymous  with  'to  think,' 
or  'to  insist'  Their  proper  meaning  is  to 
challenge  as  a  right,'  or  *to  demand  as  due.' " 
Hill  V.  Henry  (N.  J.)  57  Ati.  554,  555. 

The  word  "claim,"  used  either  colloqui- 
ally or  definitely,  means  the  assertion  of  a 
right,  and,  where  the  court  stated  that  it  was 
about  to  give  instructions  based  on  this  claim 
of  the  defendant  that  he  acted  in  self-de- 
fense, it  refers  to  the  assertion  by  the  de- 
fendant that  the  killing  was  excusable,  be- 
cause committed  by  him  in  the  exercise  of 
the  right  of  self  defense.  People  v.  Glover, 
74  Pac.  745,  747,  141  Cal.  233. 

An  instruction  that  unless  the  Jury  be- 
lieved that  plaintiff,  or  his  vendors,  under 
whom  he  claims,  owned  or  held  the  land  in 
controversy  in  actual  adverse  possession, 
continuously,  to  a  well-defined,  marked 
boundary  line,  for  15  years  prior  to  the  al- 
leged trespass,  they  should  find  for  the  de- 
fendants, is  not  fatally  defective,  because  it 
does  not  state  that  plaintiff  must  have  claim- 
ed, as  well  as  held,  such  possession,  although 
it  is  usual  to  use  the  word  "claimed"  in  an 
instruction  of  such  character.  Vincent  r. 
Willis  (Ky.)  82  8.  W.  683,  584. 

"The  word  'claim,'  as  used  in  the  stat- 
ute governing  appeals  from  actions  of  county 
boards,  is  used  in  the  sense  of  an  assertion 
or  a  pretension."  Sheldon  v.  Gage  County 
Society  of  Agriculture  (Neb.)  98  N.  W.  1045. 

The  word  "claims,"  within  the  statute 
requiring  all  claims  against  the  county  to  be 
filed  with  the  county  clerk,  referred  only  to 
those  claims  originating  in  contract,  express 
or  implied,  between  the  claimant  and  the 
county,  and  not  to  claims  for  damages  for 
torts  committed.  Gregg  v.  Board  of  Com'ra 
of  Lake  County  (Colo.)  76  Pac.  376,  378. 

A  claim  against  a  dty  by  a  property 
owner  for  damages  to  his  premises  resulting 
from  the  overflowing  of  a  sewer  is  now 
within  the  charter  of  second-class  cities 
(Laws  1895,  p.  438,  c  182),  known  as  the! 
"White  Charter,"  requiring  all  claims  against 
the  city  for  damages  to  property  alleged  to  I 
have  been  caused  by  negligence  of  the  dty 


CLASS 


or  its  officers  to  be  presented  to  the  common 
council.  Ahrens  v.  City  of  Rochester,  90  N. 
Y.  Supp.  744,  97  App.  Div.  480. 

Prior  to  the  filing  of  an  involuntary 
bankruptcy  petition  the  bankrupt  made  an 
assignment  of  his  claim  on  insurance  policies 
constituting  his  sole  assets,  and  the  assignee 
rendered  valuable  services  In  attempting  to 
collect  the  claims.  On  a  trustee  in  bank- 
ruptcy being  appointed,  the  assignee  turned 
over  to  him  the  policies,  with  all  proofs  and 
claims,  subject  to  a  lien  for  allowances  for 
the  expenses  incurred,  and  the  trustee,  in 
bankruptcy  subsequently  settled  the  claims 
with  the  insurance  companies.  The  claim  of 
the  assignee  for  expenses  and  services  was 
an  equitable  claim,  allowable  by  way  of  de- 
duction from  the  fund  realissed  for  the  benefit 
of  creditors,  to  the  extent  of  beneficial  ex- 
penditure and  service,  and  was  not  a  claim 
against  the  bankrupt,  under  Bankr.  Act  Jolj 
1,  1898,  c.  541,  9  57.  30  Stat  600,  561  [U.  S. 
Comp.  St  1901,  pp.  8443,  3444].  In  re  Levitt 
126  Fed.  889,  891. 

0>de  Civ.  Proc.  9  2718,  authorizing  ref- 
erence of  certain  claims  against  a  decedent's 
estate,  is  limited  to  claims  which  existed 
against  the  intestate,  and  does  not  authorise 
a  reference  of  claims  for  funeral  expenses. 
Genet  v.  Willock,  87  N.  T.  Supp.  938,  83 
App.  Div.  588. 

Judgment  dlstinsriiisl&ed* 

The  word  "claim,"  as  used  In  the  Code, 
relating  to  the  liability  of  stockholders  of 
a  corporation,  cannot  be  intended  to  be  syn- 
onymous with  the  word  "Judgment";  hence 
ft  creditor  whose  claim  has  not  been  reduced 
to  Judgment  may  maintain  an  action  against 
an  insolvent  corporation  on  behalf  of  him- 
self and  other  creditors  to  enforce  stockhold- 
ers' liabilities,  as  defined  by  Rev.  0>de8  1899, 
9  2902,  §§  5767-5770,  authorizing  such  an  ac- 
tion. Marshall  Wells  Hardware  Co.  v.  New 
Bra  Coal  (3o.  (N.  D.)  100  N.  W.  1084,  1086. 

OUklM  UPON  I.AND. 

Tax  Hens  held  by  the  state  are  not  inter- 
ests in  and  claims  upon  the  land  on  whIcL 
they  are  a  lien,  within  the  meaning  of  Laws 
1903,  c  234,  9  6,  p.  341,  relating  to  the 
registration  of  land  titles.  National  Bond  & 
Security  Co.  v.  Daskam.  97  N,  W.  458,  91 
Minn.  8L 


CLASS. 

A  gift  to  ft  class  is  ft  gift  of  an  aggre- 
gate sum  to  a  body  of  persons  uncertain  in 
number  at  the  time  of  the  gift  to  be  ascer 
tained  at  a  future  time,  who  are  all  to  take 
in  equal  or  in  some  other  definite  proportions; 
the  share  of  each  being  dependent  for  its 
amount  upon  the  ultimate  number.    Henog 


CLASS 
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COLLATERAL  ATTACK 


T.  Title  Guarantee  &  Trust  Co.,  69  M.  B.  283, 
286,  177  N.  Y.  86. 

A  devise  to  two  persons,  naming  them, 
"witli  whom  I  live,  and  whom  I  regard  and 
treat  as  my  adopted  daughters/*  is  not  a 
devise  to  a  class,  entitling  one  to  the  entire 
devise  on  the  death  of  the  other  before  the 
death  of  the  testator.  In  re  Hittell's  Estate 
(Gal.)  75  Pac.  53,  54. 

Where  a  testator,  having  sisters  and  chil- 
dren of  deceased  sisters,  gave  the  balance 
of  bis  estate  to  his  lawful  heirs,  to  be  di- 
vided equally  among  them,  the  term  "law- 
ful heirs"  constituted  a  single  class,  so  that 
the  distribution  must  be  per  capita,  and  not 
per  stiri>e8.  In  re  Griswold,  86  N,  Y.  Supp. 
250,  252,  42  Misc.  Rep.  230. 

CUkSS  LEGISLATION. 

In  the  exercise  of  the  police  power  in 
establishing  a  day  of  rest,  a  large  discretion 
must  be  allowed  to  the  Legislature  in  de- 
termining what  kind  of  labor  or  business 
should  be  prohibited,  and  what  are  and  what 
are  not  works  of  necessity  or  charity;  and 
unless  the  classification  is  manifestly  purely 
arbitrary,  and  not  founded  on  any  substan 
tial  distinction  or  natural  reason,  the  courts 
have  no  right  to  interfere  with  the  exercise 
of  legislative  discretion,  and  the  courts  can- 
not hold  such  legislation  unconstitutional,  as 
being  class  legislation.  Laws  1003,  c.  3G2, 
prohibiting  the  keeping  open  of  butcher 
shops  for  the  sale  of  meats  on  Sunday,  etc., 
fs  not  **class  legislation,"  within  Const,  art 
4,  ff  33,  34,  prohibiting  class  legislation. 
State  V.  Justus,  98  N.  W.  325,  326,  91  Minn. 
447,  64  L.  R.  A.  510  (citing  State  T.  Petit,  74 
Minn.  376^  77  N,  W.  225). 

CLAUSE. 

See  ''Residuary  Clause.** 

CLEAN. 

The  term  "clean**  may  be  applied  to  a 
variety  of  merchandise,  and  its  scope  and 
meaning  are  within  the  comprehension  of 
any  one.  Clean  busheling  scrap,  like  clean 
oats,  or  clean  flour,  or  clean  seed  grain,  needs 
no  expert  to  define  it  The  term  does  not 
relate  to  the  particular  grade,  but  to  the 
quality  of  the  bunch  sold,  considered  in  its 
entirety.  Lichtenstein  v.  Rabolinsky,  90  N. 
T.  Supp.  247,  250,  98  App.  DiT.  516. 

CLERK  OF  COURT. 

As  ministerial  officer,  aee  ^^Ministerial 
Officer.** 


COAL 


See  "Available  Coal.** 
Vein  of  coal  synonymous  witii  coal  bed 
and  coal  seam,  see  "Vein." 


COCOA  BUTTER. 

"Cocoa  butter"  is  produced  from  the 
beans  of  the  cacao  or  chocolate  tree;  the 
word  "cocoa,**  used  in  this  connection,'  be- 
ing a  corruption  of  the  word  "cacao."  Unit- 
ed States  V.  Oriental  American  Co.  (U.  S.) 
129  Fed.  249. 


OOOOA  BUTTERINE. 

"Cocoa  butterine,"  as  provided  for  In 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
G,  par.  282,  30  Stat.  )72  [U.  S.  Oomp.  St. 
1901,  p.  1652],  consists  of  products  made  in 
imitation  of  cocoa  butter,  and  adapted  for 
use  as  a  substitute  therefor.  United  States 
V.  Oriental  American  Co.  (U.  S.)  129  Fed. 
249. 


COLLATERAL 

"Collateral*'  means  on  the  side,  or  at 
one  side,  of  a  subject,  and  in  this  sense  a 
bequest  to  any  person  not  in  the  direct  line 
of  relationship  would  be  properly  termed  a 
"collateral  bequest,"  although  the  person  was 
not  akin  to  the  testator.  In  re  Oampbeira 
Estate,  77  Pkc.  674,  676.  143  Cai.  623. 

OOLLATEBAL  ATTACK* 

A  collateral  attack  on  a  Judgment  Is  an 
attempt  to  avoid  its  binding  force  in  a  pro- 
ceeding not  instituted  for  one  of  the  pur- 
poses aforesaid,  as  where,  in  an  action  of 
debt  on  the  judgment,  defendant  attempts  to 
deny  the  fact  of  indebtedness,  or  where, 
in  a  suit  to  try  the  titie  to  property,  a 
judgment  is  offered  as  a  link  in  the  chain  of 
titie,  and  the  adverse  party  attempts  to  avoid 
Its  effect  Scudder  v.  Cox  (Tex.)  80  S.  W. 
872,  873  (citing  Crawford  r.  McDonald,  88 
Tex.  630,  33  S.  W.  327). 

A  collateral  attack  on  a  Judgment  is, 
in  its  general  sense,  any  proceeding  which  is 
not  instituted  for  the  express  purpose  of  an- 
nulling, correcting,  or  modifying  such  decree. 
The  fact  that  the  parties  are  the  same,  and 
that  the  defendants  seek  to  attack  the  de- 
cree by  allegations  in  their  answer,  cannot 
change  the  rule,  or  make  the  attack  any  the 
less  a  collateral  one.  It  is  well  settled  that 
judgments  of  a  court  of  competent  jurisdic- 
tion are  not  subject  to  collateral  attack,  un- 
less they  are  void,  and  by  "void"  is  meant 
that  they  are  an  absolute  nullity.  People  v. 
McKelvey  (Colo.)  74  Pac.  533,  534  (citing 
Cochrane  y.  Parker,  12  Colo.  App.  169,  64 
Pac.  1027). 

Collateral  attack  is  a  proceeding  aside 
from  or  outside  of  the  regular  proceeding  in 
the  case.  A  motion  to  set  aside  a  default 
judgment  on  the  ground  of  want  of  juris- 
diction is  a  collateral  attack.  People  y.  Nor- 
ris  (Cal.)  77  Pac.  998,  999. 


COLLECT 

COLLECT. 

Levy  dlsttngnlshed,  iee  ^Leyy/ 
OOIiUEOTED* 
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bination  In  restraint  of  Interstate  or  foreign 
commerce.  Northern  SecurltieB  Co.  t.  Unit- 
ed States,  24  Sap.  Ct  436»  462,  193  U.  8. 197. 
48  L.  Ed.  679. 


See   ^'Amonnt  Collected'';    ^nms  Col- 
lected." 

The  word  "collected,"  as  used  in  Laws 
1896,  p.  859,  9  187,  as  amended  by  Laws 
1901,  c  118,  §  1,  imposing  an  annual  state 
tax  on  domestic  Insurance  companies,  and 
providing  that  the  term  "gross  premiums" 
shall  Include  such  premiums  as  are  "collect- 
ed" from  policies  subsequently  canceled  and 
from  reinsurance,  applies  to  the  latter  sub- 
ject with  the  same  force  as  to  the  former. 
The  act  does  not  refer  to  what  is  paid  out; 
for  it  permits  no  deduction,  eyen  for  ex- 
penses, for  what  is  paid  in.  The  premium 
paid  for  reinsurance  is  an  expense  of  the 
business,  but  a  premium  collected  from  rein- 
surance is  part  of  the  gross  receipts  from  the 
corporate  business,  which  is  what  the  stat- 
ute alms  at  People  y.  MUler,  70  N.  S.  10, 
11,  177  N.  Y.  61B. 

COLLUSION. 

"Collusion,**  as  that  term  Is  used  In 
matrimonial  actions,  is  an  agreement  be- 
tween a  husband  and  wife  to  prociu*e  a  Judg- 
ment dissolving  the  marriage  contract  which 
Judgment  if  the  facts  were  known,  the  court 
would  not  grant.  Doeme  y.  Doeme,  89  N.  Y« 
Supp.  215,  217,  96  App.  Div.  284« 

COLOR  OF  TITLE. 

Color  of  title  is  that  which  In  appearance 
Is  title,  but  which  in  reality  is  not  title. 
Color  of  title  exists  wherever  there  is  a  rea- 
sonable doubt  regarding  the  validity  of  an 
apparent  title,  whether  such  doubt  arises 
from  the  circumstances  in  which  the  land 
is  held,  the  Identity  of  the  land  conveyed,  or 
the  construction  of  the  instrument  under 
which  the  party  in  possession  claims  his 
title.  Johnson  v.  Hurst  (Idaho)  77  Pac.  784, 
791  (citing  Cameron  v.  United  States,  148 
U.  S.  801,  808,  13  Sup.  Ct  595,  37  L.  Ed.  459, 
462). 

COMBINATION    IN    RESTRAINT    OF 
COMMERCE. 

A  combination  by  stockholders  In  two 
competing  railway  companies  to  form  a  stock- 
holding corporation,  which  should  acquire, 
in  exchange  for  its  own  capital  stock,  a  con- 
trolling Interest  in  the  capital  stock  of  each 
of  such  railway  companies,  is  a  combina- 
tion in  restraint  of  Interstate  and  interna- 
tional commerce,  and  violates  Anti-Trust  Act 
July  2,  1890,  c.  647,  20  Stat  209  [U.  S.  Ctomp. 
St  1901,  p.  3200],  declaring  illegal  every  com- 


COMFORT. 

Some  of  the  synonyms  of  **comfort"  are 
"consolation,"  "contentment"  "ease,"  "en- 
joyment" "happiness,"  '^pleasure,"  and  •'sat- 
isfaction."  It  is  a  common  English  word. 
A  person  publishing  a  magazine  under  the 
name  "Comfort"  has  a  trade-name  in  such 
title,  which  is  infringed  by  the  use  of  the 
name  "Home  Comfort"  for  a  magazine,  en- 
titling him  to  an  injunction,  vrithout  proof  of 
damages.  Gannert  v.  Rupert  (U.  S.)  127 
Fed.  962,  963,  62  C.  a  A.  594. 

COMMENCED. 

An  action  is  ''commenced"  88  to  each 
defendant  when  the  sununons  is  served  on 
him,  and  it  is  deemed  to  be  pending  ftom 
the  time  of  such  service  until  there  is  a 
final  determination  of  the  action.  In  case 
of  service  on  a  nonresident  by  publication, 
the  action  is  commenced  by  the  first  publica- 
tion. H.  U  Spencer  Co.  t.  Koell,  97  N.  W. 
974,  975,  91  Minn.  226. 


COMMENCEMENT  OF  FORECIfOBURE 
PROCEEDINGS. 

By  "commencement  of  foreclosure  pro- 
ceedings," in  a  fire  policy  providing  that  the 
same  shall  be  void  if  with  the  knowledge 
of  the  Insured  foreclosure  proceedings  be 
commenced,  is  meant  the  institution  of  judi- 
cial proceedings  for  the  enforcement  of  the 
mortgage;  and  waivers  of  legal  delays,  and 
other  waivers  of  a  nature  to  greatly  ^ciU- 
tate  and  expedite  the  judicial  proceedings, 
if  ever  begun,  do  not  constitute  of  themselves 
the  commencement  of  foreclosure  proceedings. 
"Commencement  of  foreclosure  proceedings** 
must  be  held  to  be  synonymous  with  "filing 
of  suit"  Stenzel  v.  Pennsylvania  Fire  Ins. 
Co.,  85  South.  271,  278,  110  La.  1019,  96  Am. 
St  Bep.  461. 

COMMERCE. 

See  "Combination  in  Beetraint  of  Com- 
merce"; ''Regulate  Commerce." 

The  business  of  insurance  is  not  com- 
merce in  any  proper  sense,  within  the  mean- 
ing of  the  Constitution  of  the  United  States. 
The  commerce  clause  in  the  federal  Consti- 
tution does  not  limit  the  power  of  the  state 
to  impose  conditions  on  which  a  foreign  in- 
surance company  may  transact  business  In 
the  state.  Fisher  v.  Traders'  Mut  Life  Ins. 
Co.  (N.  C.)  48  S.  B.  667.  669  (citing  Hooper 
V.  California.  155  U.  S.  648,  15  Sup.  Ct  207, 
39  L.  Ed.  297). 
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COMMON-LAW  LIEN 


Railroad  companies  are  "instroineiits  of 
commerce,  and  their  business  is  commerce  it- 
self," and  such  companies  operate  '*pnbllc 
highways  established  primarily  for  the  con- 
venience of  the  people,  and  therefore  are 
subject  to  governmental  control  and  regula- 
tion." Northern  Securities  Co.  v.  United 
States,  24  Sup.  Ct.  436,  468,  103  U.  S.  197, 
48  L.  Ed.  679  (quoting  Trans-Missouri  Freight 
Ass'n  Case,  106  U.  S.  290,  17  Sup.  Ct.  540, 
41  L.  Ed.  1007.  and  citing  Cherokee  Nation 
V.  Southern  Kansas  R.  Co.,  135  U.  S.  641, 
10  Sup.  Ct.  965,  34  L.  Ed.  295:  Chicago,  St 
L.  &  N.  O.  R.  Co.  V.  Pullman  Southern  Car 
Co..  139  U.  S.  79,  11  Sup.  Ct  490,  35  L.  Ed. 
97;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  8.  447,  14  Sup.  Ct  1125,  38 
L.  Ed.  1047,  4  Interstate  Com.  Rep.  545;  Unit- 
ed States  V.  Trans-Missouri  Freight  Ass'n. 
166  U.  8.  290, 17  Sup.  Ct  540,  41  L.  Ed.  1007; 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup.  Ct 
418,  42  L.  Ed.  819;  Lake  Shore  &  M.  8.  R. 
Co.  V.  Ohio.  173  U.  8.  285,  19  Sup.  Ot  466, 
43  L.  Ed.  702). 

COMMON  CARRIER. 

A  telegraph  company  Is  in  the  nature  of 
a  common  carrier,  and,  subject  to  reasonable 
regulations,  Is  required  to  receive  and 
promptly  transmit  and  deliver  all  messages 
tendered  in  good  faith.  Cogdell  v.  Western 
Union  Tel.  Co.,  47  8.  E.  490,  491,  136  N.  O. 
431. 

A  company  operating  an  elevator  In  its 
office  building  for  the  use  of  tenants  and 
their  visitors  is  a  common  carrier  of  passen- 
gers for  hire.  Goldsmith  v.  Holland  Bldg. 
Co..  81  8.  W.  1112, 1114.  182  Mo.  597. 

Street  railway  companies  are  common 
carriers  of  passengers.  As  such  they  are 
bound  to  exercise  for  the  safety  of  their  pa- 
trons more  than  ordinary  care.  They  are  re- 
quired to  exercise  the  utmost  skill,  diligence, 
and  foresight  consistent  with  the  business  in 
which  they  are  engaged,  and  are  liable  for 
the  slightest  negligence.  Lincoln  Traction 
Co.  V.  Heller  (Neb.)  100  N.  W.  197.  199  (citing 
Lincoln  St  Ry.  Co.  v.  McClellan,  54  Neb. 
672,  74  N.  W.  1074,  69  Am.  St  Rep.  736). 

COMMON  LAW. 

There  is  no  "common  law  of  the  United 
States."  When  a  common-law  right  Is  as- 
serted, we  look  to  the  state  in  which  the  con- 
troversy originated.  Judicial  decisions  of 
the  state  must  determine  how  far  the  com- 
mon law  has  been  introduced  in  each  state. 
Kennedy  v.  Delaware  Cotton  Co.  (Del.)  58 
Atl.  825,  828. 

There  Is  no  common  law  of  the  United 
States.  Rev.  St  f  4965  [U.  8.  Comp.  St 
1901,  p.  3414],  imposing  a  penalty  for  In- 
fringement of  the  copyright  of  any  map,  plc- 
tifre,  work  of  sculpture,  etc.,  unlike  section 


4964,  relating  to  books,  does  not  give  the  pro- 
prietor a  right  to  maintain  a  civil  action  at 
law  to  recover  damages  for  the  Infringement, 
and,  the  exclusive  right  of  property  in  such 
artistic  productions  being  purely  statutory, 
the  remedy  for  infringement  is  limited  to 
that  prescribed  by  the  statute;  there  being 
no  common  law  of  the  United  States  which 
can  be  invoked  to  supplement  such  remedy. 
Walker  v.  Globe  Newspaper  Co.  (U.  8.)  130 
Fed.  593,  596. 

The  phrase  "common  law  of  England," 
as  used  In  section  2695  of  the  Wyoming  Re- 
vised Statutes  of  1899,  was  not  intended  to 
and  does  not  Include  the  Judicial  decisions  of 
England  upon  the  subject  rendered'  subse- 
quently to  the  Independence  of  America. 
But^  notwithstanding  such  decisions  are  not 
a  part  of  the  common  law  adopted  by  the 
state  of  Wyoming,  and  are  not,  therefore, 
binding  upon  the  courts  of  that  state,  yet,  as 
evidence  of  what  the  common  law,  as  so 
adopted,  Is,  they  are  entitled  to  respect,  and 
In  particular  cases  may  properly  be  regarded 
as  conclusive. — Johnson  v.  Union  Pac  Goal 
Co.  (Utah)  76  Pac.  1089, 1098. 

COMMOK-ULW  0AU8E. 

The  phrase  ''common-law  causes,**  as 
used  In  Rev.  St  U.  8.  §  916  [U.  8.  Comp.  St 
1901,  p.  684],  providing  that  the  party  recov- 
ering a  Judgment  in  any  common-law  cause 
In  any  Circuit  or  District  Court  shall  be  en- 
titled to  similar  remedies  on  the  same  by 
execution  or  otherwise  to  reach  the  property 
of  the  Judgment  debtor  as  are  provided  in 
like  causes  by  the  laws  of  the  state  in  which 
such  court  Is  held,  does  not  apply  to  Judg- 
ments in  criminal  cases.  Allen  v.  Clark«  126 
Fed.  738,  740,  62  O.  C.  A.  58. 

OOMMON-I.AW  JURISDIOTIOir. 

Courts  having  "common-law  Jurisdic- 
tion,'* within  the  meaning  of  Rev.  St  S  2165 
[U.  8.  Comp.  St  1901,  p.  1329],  relating  to. 
naturalization,  are  those  which  have  the 
power  to  punish  offenses,  enforce  rights,  or 
redress  wrongs  recognized  by  the  common 
law,  or  courts  which  are  governed  by  the 
principles  and  rules  of  the  common  law. 
The  term  is  used  to  distinguish  courts  which 
have  some  common-law  Jurisdiction  from 
those  which  have  no  Jurisdiction  save  in  equi- 
ty. In  admiralty,  or  in  matters  not  Involving 
offenses  or  rights  under  the  common  law. 
Levin  V.  United  states  (U.  8.)  128  F.  826,  832, 
63  C.  C.  A.  476. 

COMMOK-I.AW  UEH. 

"Common-law  liens  arise  by  Implication 
of  law,  and  not  by  express  contract'*  Where 
a  corporation  advanced  money  to  a  bankrupt 
with  which  to  purchase  tobacco  to  be  ship- 
ped to  the  corporation  for  sale,  under  an 
agreement  that  the  corporation  was  to  have 
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a  lien  on  the  tobacco  so  purchased,  and  that 
the  debt  for  advanced  commissions,  Insur- 
ance, etc.,  was  to  be  ''paid  out  of  the  pro- 
ceeds of  the  sales  when  made/'  the  lien  of 
the  corporation  was  not  a  common-law  lien, 
personal  to  the  corporation,  but  was  an  equit- 
able lien,  which  attached  to  the  claim  and 
passed  to  the  corporation's  successor,  which 
purchased  its  assets  on  its  insolvency.  Cin- 
cinnati Tobacco  Warehouse  Co.  v.  Leslie  & 
Whltaker's  Trustee  (Ky.)  78  &  W.  413,  415, 
G4  L.  B.  A.  219. 

COMMON  TOOLS  OF  TRADL 

The  phrase  "common  tools  of  trade,"  as 
used  in  an  exemption  statute,  has  uniformly 
been  construed  to  refer,  not  to  tools  in  com- 
mon use  by  the  debtor,  regardless  of  their 
value,  but  to  those  simple  and  inexpensive 
appliances  used  in  his  trade.  A  dentist's 
chair  Is  not  exempt  from  levy  and  sale  as  a 
common  tool  of  trade.  Burt  v.  Stocks  Coal 
Co.,  46  S.  E.  828,  829,  118  Ga.  629,  100  Am. 
St  Rep.  203. 

COMMUNICATION. 

See       ^'Confidential      Oommunlcatlon'*; 
''Privileged  Communication." 

'fTransactlons  and  communications," 
within  Code  Civ.  Proc.  S  829,  prohibiting  evi- 
dence of  personal  transactions  and  communi- 
cations between  interested  persons  and  a  de- 
cedent, embrace  every  variety  of  affairs 
which  can  form  the  subject  of  negotiation,  in- 
terviews, or  actions  between  persons,  and  in- 
clude every  method  by  which  one  person  can 
derive  impressions  or  information  ftom  the 
conduct,  condition,  or  language  of  another. 
Holland  v.  Holland,  90  N.  Y.  Supp.  208,  211 
(citing  Holcomb  T.  Holcomb,  85  N.  Y.  816). 

COMMUNITY. 

Ab  partnership,  tee  'TartnerahJpJ* 

OOMMUJNITV  HOU8B. 

See  "Apartment  House.** 

OOMMUJIiTV  OF  IHTEREST. 

"Community  of  interest,  in  a  common  ti- 
tle or  security,  Implies  a  mutual  obligation 
not  to  impair  it  It  creates  such  a  relation 
of  trust  and  confidence  that  it  is  inequitable 
to  permit  one  of  the  parties  in  interest  to  do 
anything  to  the  prejudice  of  others,  and 
when  one  of  them  obtains  superior  titles  or 
liens  he  holds  them  in  trust  for  the  benefit 
of  all  who  share  In  the  common  title  or  se- 
curity, and  who  within  a  reasonable  time 
after  notice  of  his  purchase  contribute  their 
share  of  his  necessary  expenditure."  Booker 
T.  Crocker  (U.  S.)  132  Fed.  7,  8.  i 


ooMMumrr  of  pbofits. 

"Community  of  profits,"  in  reference  to 
a  partnership,  means  a  proprietorship  in 
them,  distinguished  from  a  personal  claim 
upon  the  other  associate;  in  other  words,  a 
property  right  in  them  from  the  start  in  one 
associate,  as  much  as  in  another.  Stipulat- 
ing for  a  compensation  in  proportion  to  the 
profits  or  payable  out  of  them  will  not  confer 
the  privileges  or  Import  the  liabilities  inci- 
dent to  a  partnership,  unless  it  confers  a 
jus  in  re,  as  distinguished  from  a  demand  or 
chose  in  action.  Altgelt  v.  Alamo  NaL  Bank 
(Tex.)  79  S.  W.  582,  586. 

OOMMUJNITV  PBOPEBTT* 

The  damages  resulting  from  a  personal 
Injury  to  the  wife  are  a  part  of  the  com- 
munity property.  Paine  v.  San  Bernardino 
Valley  Traction  Co.,  77  Pac.  659,  600,  143  Gal. 
654;  Western  Union  Telegraph  Co.  T.  Camp- 
bell (Tex.)  81  S.  W.  580,  581« 

COMMUTATION. 

Commutation  is  a  passing  from  one  state 
to  another;  an  alteration;  a  change;  the  act 
of  substituting  one  thing  for  another;  a  sab- 
stitution  of  one  sort  of  payment  for  another, 
or  of  a  money  payment  in  Hen  of  a  perform- 
ance of  a  compulsory  duty  or  labor,  or  of  a 
single  payment  In  lieu  of  a  number  of  suc- 
cessive payments,  usually  at  a  reduced  rate. 
The  judicial  sale  of  property  under  a  decree 
of  foreclosure  for  what  it  will  bring,  although 
it  be  less  than  the  amount  of  the  taxes  as- 
sessed and  delinquent  against  it,  cannot  be 
said  to  be  a  commutation  of  taxes,  within 
the  meaning  of  Const,  art  9,  9  6,  prohibiting 
the  commutation  of  taxes.  Woodrough  v. 
Douglas  County  (Neb.)  98  N.  W.  1092, 1096. 

COMPETITION. 

See  '^Unfair  Competition.* 

COMPLAINT. 

See  '*Swom  Complaint** 

COMPLETE  DETERMINATION. 

The  ptirase  "complete  determination  of 
the  controversy,"  as  used  in  Code  Civ.  Proc 
S  452,  providing  that  \he  court  may  deter- 
mine the  controversy  as  between  the  par^ 
ties  before  it,  where  it  can  do  so  without 
prejudice  to  the  rights  of  others,  but  where 
a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  direct  them  to  be 
brought  in,  means  that  when  there  are  per- 
sons not  parties,  whose  rights  must  be  ascer- 
tained and  settled  before  the  rights  of  the 
parties  to  the  suit  can  be  determined,  sucl^ 
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other  persons  must  be  made  parties.  Shanks 
T.  National  Gasket  Co^  88  N.  Y.  Supp.  839, 
841»  95  App.  Diy.  187. 

COMPLETE  RECORD. 

A  clause  In  a  fire  policy,  requiring  the 
insnred  to  keep  a  set  of  books  which  shall 
present  "a  complete  record  of  business  trans- 
acted, including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit,"  is  not 
complied  with  where  it  appears  that  the  only 
record  of  cash  sales  kept  is  a  cash  book, 
which  only  shows  the  amount  of  cash  tak- 
en in  at  the  end  of  each  day,  giving  no  in- 
dication of  the  source  from  which  the  cash 
is  derired,  whether  from  such  sales,  from 
the  payment  of  past-due  bills,  or  what  not 
Eyerett-Ridley-Ragan  Co.  v.  Traders*  Ins.  Oo. 
of  Chicago,  111.  (Ga.)  48  S.  E  91& 

COMPOSITION  METAL 

So  called  **flitters,"  made  from  sheets  of 
copper  and  zinc,  and  reduced  to  a  fine  con- 
dition for  use  in  the  same  manner  as  bronze 
powder,  is  "composition  metal,"  within  Tar- 
iff Act  July  24,  1897,  c.  11,  §  2,  Free  List, 
par.  533,  30  Stat  197  [U.  S.  Comp.  St  1901,  p. 
1682],  admitting  free  of  duty  all  composition 
metal  of  which  copper  is  a  component  ma- 
terial of  chief  value.  Geo.  Meier  &  Co.  ▼. 
United  States  (U.  S.)  128  Fed.  472. 

COMPOUND. 

See  "Alcoholic  Compounds";   ''Chemical 
Compounds";    '^Compromise." 

COMPROMISE. 

The  words  "or  to  compromise  or  com- 
pound any  debt  or  claim"  owing  by  the  es- 
tate of  their  testator  or  intestate,  in  Laws 
1893,  p.  200,  a  100,  amending  Laws  1888,  p. 
928.  c.  571,  by  which  the  surrogate  was 
granted  power  to  authorize  executors  and 
administrators  to  compromise  or  compound 
any  debt  or  claim,  indicate  an  Intent  of  the 
legislature  to  confer  power  on  the  surrogate 
to  permit  a  settlement  or  compromise  of  the 
claim,  either  made  for  or  against  the  es- 
tate. In  re  Gilman's  Estate,  87  N.  Y.  S.  128, 
129,  92  App.  DiT.  462. 

CONCEALMENT. 

See  "Artful  Concealment";  "Fraudulent 
Concealment" 

CONCERN. 

See  "Local  Ooncem.* 

CONCUBINAGE. 

A  statute  punishing  the  taking  away  of 
any  female  under  the  age  of  18  years  from 


her  father,  etc,  either  for  the  purpose  of 
prostitution  or  concubinage,  is  leveled  at 
both  "prostitution"  and  "concubinage," 
which  are  entirely  separate  and  distinct  of- 
fenses. "Concubinage"  is  defined  by  Web- 
ster to  be  "the  cohabiting  of  a  man  and  a 
woman  who  are  not  legally  married;  the 
state  of  being  a  concubine;  a  woman  who 
cohabits  with  a  man  without  being  mar- 
ried"; and  by  the  law  dictionaries  as  a  "spe- 
cies of  loose,  informal  marriage,  which  took 
place  among  the  ancients,  and  which  is  yet 
in  use  in  some  countries."  State  y.  Adams, 
78  S.  W.  588,  590,  179  Mo.  33-i. 

CONCURRENT  HEREWITH. 

The  words  "concurrent  herewith,**  as 
used  in  a  fire  policy  for  $4,500,  which  pro- 
vided that  it  should  be  void  if  the  insured 
should  procure  other  insurance,  unless  other- 
wise provided  by  agreement  added  to  the 
policy,  and  which  contained  the  clause,  "$3,- 
500  total  insurance  permitted  concurrent 
herewith  on  buildings,"  etc.  "Other  insur- 
ance permitted  concurrent  herewith  on 
stock"  relates  to  the  term  "total  insurance," 
and  means  that  the  total  insurance  must  all 
concur  with  the  insurance  effected  by  the 
policy,  and  the  policy  limits  the  insurance, 
the  limitation  taking  into  account  the 
amount  written  in  the. policy;  and  the  policy 
did  not  authorize  $3,500  additional  Insurance, 
and  it  was  forfeited  by  the  insured  taking  a 
policy  for  additional  insurance  on  the  same 
property  from  another  company.  Senor  v. 
Western  Millers'  Mut  Fire  Ins.  Co.,  79  S.  W. 
687,  689,  181  Mo.  104. 

CONCURRENT  JURISDICTION. 

Concurrent  Jurisdiction,  properly  so  call- 
ed, on  rivers,  means  the  Jurisdiction  of  two 
powers  over  one  and  the  same  place.  It  is  in 
this  sense  that  the  words  are  used  in  Vir- 
ginia Compact  1789,  §  11,  declaring  that  the 
Jurisdiction  of  the  proposed  state  of  Ken- 
tucky on  the  Ohio  river  should  be  concurrent 
only  with  the  states  which  may  possess  the 
opposite  shores  of  the  river.  Hence  Jurisdic- 
tion is  acquired  by  an  Indiana  court  by  serv- 
ice o^  process  on  the  Ohio  river  on  the  Ken- 
tucky side  of  the  low-water  mark  on  the 
Indiana  shore.  Wedding  v.  Mejler,  24  Sup. 
Ct  322,  324, 192  U.  S.  573,  48  L.  Ed.  670. 

CONDEMNATION  MONEY. 

The  term  "condemnation  money,**  men- 
tioned in  the  conditions  of  a  bond  given  un- 
der Code  Civ.  Proc.  §  677,  relating  to  ap- 
peal bonds  in  an  action  for  the  foreclosure  of 
a  mechanic's  lien,  means  the  damages  which 
the  party  failing  in  the  action  is  adjudged 
or  condemned  to  pay;  and  when  the  Su- 
preme Court  affirmed  the  Judgment  of  the 
lower  court,  it  found  the  condenmatlon  mon 


CONDEMNATION  PROCEEDING     7610 

CAppendlz.] 


CONDONATION 


ey  against  defendant,  though  the  appeal  in 
the  Supreme  Court  was  a  trial  de  novo.  Ma- 
loney  y.  Johnson-McLean  Ca  (Neb.)  100  N.  W. 
423,  424. 


CONDEMNATION  PROCEEDING. 

Condemnation  proceedings  are  special 
proceedings  provided  by  statute.  State  ▼. 
District  Court  of  Fifth  Judicial  DUtrict 
(Mont)  74  Pac  200. 

The  distinction  between  a  condemnation 
suit  and  a  proceeding  to  contest  an  election 
is  plain.  The  one  is  to  recover  a  Judgment 
for  the  amount  of  the  compensation  and  dam- 
ages which  the  owner  of  private  property  has 
sustained  by  reason  of  the  taking  of  his  prop- 
erty for  a  public  use,  and  may  be  said  to  be 
a  case  and  falling  within  the  language  of  the 
statute  giving  said  courts  concurrent  juris- 
diction with  circuit  courts  in  all  civil  cases, 
while  the  contest  of  an  election  is  a  proceed- 
ing instituted  for  the  purpose  of  determining 
which  of  the  contestants  has  received  the 
greater  number  of  votes  of  a  particular  office. 
Brueggemann  v.  Young,  70  N.  E.  202,  294,  208 
111.  181. 

A  proceeding  to  condemn  Is,  In  sub- 
stance, a  proceeding  to  compel  a  sale  by  the 
owner  to  the  petitioner,  and  is  Justified  only 
when  the  purpose  for  which  the  land  is  to  be 
used  is  a  public  one.  Atlanta,  K.  &  N.  Ry. 
Co.  T.  Southern  Ry,  Co.  (U.  S.)  131  Fed.  667, 
666. 


CONDITION. 

See  "Good  Condition**;  ^Tenns  and  Con- 
ditions, Rights,  and  Prlvtlegea." 


GONDITIOir  OF  PEOKAOE. 

The  phrase  "condition  of  peonage" 
means  the  actual  status,  physical  and  moral, 
with  the  Inevitable  incidents,  to  which  the 
employ^,  servant,  or  debtor  was  reduced  un- 
der that  system,  when  held  to  Involuntary 
performance  or  liquidation  of  his  obligation. 
A  condition  of  peonage,  within  the  denuncia- 
Uon  of  Act  March  2,  1867,  c.  187,  §  1,  14  Stat 
546  IV.  S.  Comp.  St  1901,  pp.  1266,  1267],  is 
the  illegal  holding  of  a  person  to  involuntary 
servitude  to  work  out  a  debt  or  contract 
claimed  to  be  due  by  the  person  so  held  to 
the  person  so  holding.  United  States  v.  Mc- 
Clellan  (U.  S.)  127  Fed.  971,  975  (quoting 
Peonage  Cases  [U.  S.]  123  Fed.  679). 

GOHDinOir  PBEGEDEHT* 

A  condition  precedent  is  one  that  most 

happen  or  be  performed  before  the  estate 
dependent  on  it  can  arise  or  be  enlarged. 
Frank  v.  Stratford-Hancock  (Wyo.)  77  Pac 
134,  138. 


conBiTxoir  bubsequeiit. 

A  condition  subsequent  defeats  the  es- 
tate in  case  it  does  not  happen  or  is  not  per- 
formed. Frank  v.  Stratford-Eiancock  (Wyo.) 
77  Pac.  184,  138. 

A  deed  for  a  consideration  alleged  to 
have  been  nominal,  conveying  land  to  a  city 
to  be  used  as  a  burying  ground,  and  for- 
ever kept,  used,  and  inclosed  in  a  decent  and 
substantial  manner,  and  for  no  other  use  or 
purpose  whatsoever,  in  which  the  grantors 
made  no  record  of  any  intention  that  the 
land  should  ever,  under  any  drcumstancea, 
revert  to  them  or  their  representatives,  was 
not  made  on  a  "condition  snbsequent" 
Thornton  v.  aty  of  Natchei  (U.  8.)  129  Fed. 
84,  86,  63  C.  a  A.  526. 

GOMDITIOirAI.. 

The  word  "conditional,**  as  used  In  a 
lease  for  a  term  of  years,  reciting  that  It  is 
subject  to  the  conditional  limitations  herein 
stated,  and  stipulating  in  the  following  para- 
graph that  the  occupation  of  the  premises  by 
the  tenant  and  his  family  as  a  strictly  pri- 
vate dwelling  apartment  is  a  specific  con- 
sideration for  the  granting  of  the  lease,  has 
reference  to  a  situation,  state,  or  external 
circumstances.  Schwoerer  v.  Connolly,  88  N. 
Y.  Supp.  818,  820,  44  Misc.  Rep.  222. 

Statements  in  letters,  concerning  a  note 
given  by  the  writer,  that  he  would  pay  when 
he  was  able,  that  he  expected  a  raise  of  sal- 
ary, and  that  he  had  other  indebtedness  to 
which  he  felt  he  must  give  preference,  do 
not  render  the  promise  to  pay  conditional,  so 
as  to  prevent  it  from  removing  the  bar  of 
limitations.  Walker  ▼.  Freeman,  70  N.  BL 
595,  598,  209  HI.  17. 

GOMDITIOKAIXT   PRIVII.EOED. 

A  defamatory  publication  which  is  ''con- 
ditionally privileged*'  occupies  a  middle 
ground;  that  is,  the  publication  is  privileged, 
provided  it  was  actuated  by  a  sense  of  duty 
growing  out  of  the  action,  and  provided  it 
was  not  malicious.  When  the  court  finds 
that  the  publication  is  conditionally  privi- 
leged, the  effect  of  the  holding  is  to  cast  up- 
on the  plaintiff  the  burden  of  proving  that 
malice  prompted  the  act;  not  merely  malice 
which  arises  by  implication  of  law,  but  mal- 
ice In  fact  otherwise  denominated  "actual 
malice.*'  Cranflll  v.  Hayden  (Tex.)  80  &  W. 
609,618. 

CONDONATION. 

It  after  an  offense  has  been  committed, 
and  the  offended  party  has  become  possessed 
of  knowledge  of  the  offense  and  of  the  means 
of  proving  it,  the  offended  party  elects  to 
forego  a  remedy  which  the  law  affords,  he  or 
she  is  said  to  have  "condoned  the  offense." 
Rogers  v.  Rogers  (N.  J.)  58  Aa  822,  824. 


CONDUCT 


CONDUCT. 
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^  "Estoppel  by  Oondactf' ;  "Unprofes- 
sional Oonduct" 


oohdugtob. 

A  conductor  of  a  train  is  the  superior  in 
authority  and  grade  in  every  train  crew,  and 
has  charge  of  the  train  and  its  operations. 
All  the  other  members  of  the  crew  are  nn- 
der  his  control  and  subject  to  his  orders, 
which  they  must  obey.  He  is  the  repre- 
sentative of  the  company,  is  vested  with  all 
its  authority  over  the  train  and  its  crew, 
and  charged  with  all  the  duties  and  respon- 
sibilities which  the  company  owes  to  its  em- 
pioyte.  He  is  vice  principal  of  the  com- 
pany, and  it  is  liable  for  his  negligence  when 
acting  in  his  official  capacity.  Alabama 
Great  Southern  R.  Go.  v.  Baldwin  (Tenn.) 
82  S.  W.  487,  488. 


CONFER  TITLE  OF  NOBILITY. 

To  confer  a  title  of  nobility  is  to  nom- 
inate to  an  order  of  persons  to  whom  privi- 
leges are  granted  at  the  expense  of  the  rest 
of  the  people.  It  is  not  necessarily  hered- 
itary and  the  objection  to  it  arises  more 
from  the  privileges  supposed  to  be  attached 
than  to  the  otherwise  empty  title  or  order. 
Horst  V.  Moses,  48  Ala.  129,  142. 


CONFESSION. 

See  ''Judgment  by  Confession.** 
Admission    distinguished,    see    '^Admis- 
sion." 

A  confession  Is  a  person's  admission  or 
declaration  of  his  agency  or  participation 
in  a  crime,  and  is  restricted  to  admissions 
of  guilt  The  term  "confession"  is  restrict- 
ed to  acknowledgment  of  guilt,  and  is  not 
a  mere  equivalent  of  words  or  statements. 
A  statement  which  admits  the  commission 
of  an  act,  but  which  also  gives  legal  excuse 
or  Justification,  is  not  a  confession.  Owens 
V.  State,  48  S.  E.  21,  22,  23,  120  Ga.  296  (cit- 
ing People  V.  Parton,  40  Cal.  632,  637;  1 
Greenl.  Ev.  §  170;  Davis  v.  State,  114  Ga. 
104,  39  S.  E.  906;  Simmons  v.  State,  116  Ga. 
583,  42  S.  E.  779). 

A  confession  Is  a  voluntary  acknowl- 
edgment of  a  person  charged  with  a  commis- 
sion of  crime  that  he  is  guilty  of  the  of- 
fense. It  is  a  voluntary  declaration  by  a 
person  charged  with  a  crime  of  his  agency 
or  participation  in  the  crime.  It  is  not  equiv- 
alent to  statements,  declarations,  or  admis- 
sions of  facts  criminating  in  their  nature  or 
tending  to  prove  guilt  It  is  limited  in  its 
meaning  to  the  criminal  act,  and  is  an  ac- 
knowledgment or  admission  of  participation 
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Offers  by  a  person  arrested  for  forg< 
ing  a  check  to  settle  the  matter  by  paying 
the  amount  of  the  check,  or  a  greater  sum, 
were  not  confessions,  so  as  to  authorize  an 
instruction  on  the  subject  of  confessions,  is 
a  prosecution  for  the  crime.  Michaels  v. 
People,  70  N.  E.  747,  748,  208  111.  603  (citing 
8  Oyc.  562;  6  Am.  &  Eng.  Ency.  Law  [2d 
Ed.]  520;  1  Greenl.  Ev.  §  170;  Johnson  v. 
People,  197  IlL  48,  64  N.  E.  826). 

CONFIDENTIAL  COMMUNICATION. 

"Ck>nfidential  communication,"  as  used 
in  Code,  §  4608,  providing  that  no  practicing 
physician  shall  be  allowed  to  disclose  any 
confidential  communlcationi  intrusted  to  him 
in  his  professional  capacity  and  necessary 
and  proper  to  enable  him  to  discharge  the 
functions  of  his  office,  is  not  to  be  restricted 
to  the  mere  verbal  statements  made  by  the 
patient,  but  must  be  construed  to  include  all 
knowledge  or  information  acquired  by  the 
physician  through  his  own  observation  or 
examination.  In  an  action  for  injuries,  an 
objection  to  a  question  put  to  the  physician 
who  had  attended  plaintiff  as  to  whether  he 
found  plaintiff  conscious  or  unconscious  at 
the  time  he  attended  him,  and  whether  plain- 
tiff talked  to  persons  in  an  intelligent  way, 
was  properly  sustained.  Battis  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (Iowa)  100  N.  W.  648,  545. 

CONFIRMATION. 

See  "Final  ConflrmatloiL'* 


CONFUSION  OF  GOODS. 

"The  doctrine  relating  to  confusion  of 
goods  has  no  application  to  cattle  and  horses 
and  things  of  a  similar  nature  that  may  be 
readily  identified."  McKnlght  v.  United 
States  (U.  S.)  130  Fed.  669,  666  (citing  The 
Idaho,  93  TJ.  S.  575,  23  L.  Ed.  978;  Clafiin 
V.  Beaver  [U.  S.]  55  Fed.  576;  Carlton  v. 
Davis,  90  Mass.  [8  Allen]  M;  Moore  v.  Bow- 
man, 47  N.  H.  494;  Capron  v.  Porter,  43 
Conn.  383;  Brown  v.  Bacon,  63  Tex.  595; 
Drake  on  Attachment  [7th  Bd.]  §  199). 


CONGRESS. 

There  is  no  such  office  as  ^Ck>ngress** 
known  to  the  law.  In  ordinary  parlance, 
where  a  candidate  is  elected  as  representa- 
tive of  the  people  of  a  district  of  a  state  to 
Congress,  he  is  known  and  designated  as 
"congressman,"  or  a  candidate  for  Congress 
while  running;  but  In  law  there  is  no  such 
office  as  Congress,  nor  can  an  election  be 
held  to  elect  a  candidate  for  the  office  of 
Congress.  Allison  v.  State  (Tex.)  78  &  W. 
1065. 


C0NNBGTE2D  WITH 

CONNECTED  WITH. 
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Appurtenant  to  STnonymoui,  see  "Ap- 
purtenant To." 

In  an  action  against  an  agent  to  recover 
moneys  alleged  to  have  been  collected  by  him 
from  a  customer  named,  a  counterclaim  for 
commissions  earned  on  sales  made  to  such 
custoDier  and  alleged  to  have  been  withheld, 
under  a  custom  between  the  parties  by  which 
the  agent  was  authorized  to  pay  his  own  com- 
missions. Is  a  proper  subject  of  counterclaim, 
under  Code  Civ.  Proc.  §  501,  subd.  1,  as  "con- 
nected with  the  subject  of  the  action."  Ben- 
ton V.  Moore,  87  N.  Y.  Supp.  717,  42  Misc. 
Rep.  660. 

CONSENT. 

"Consent"  supposes  a  physical  power  to 
act,  a  moral  power  of  acting,  and  a  serious 
determination  and  a  free  use  of  powers.  It 
is  an  act  of  reason  accompanied  with  delib- 
eration (Bouvier,  Law  Diet).  Though  work 
on  a  highway  done  by  the  commissioner  of 
highways  Is  necessary,  a  town  cannot  be 
made  liable  therefor  by  confirmation  or  ap- 
proval after  the  work  is  done,  as  that  does 
not  amount  to  consent,  within  Laws  1899,  p. 
108,  c.  84,  §  10,  providing,  if  a  highway  shall 
be  damaged  or  become  unsafe,  the  commis- 
sioner of  highways  of  the  town  may  cause 
It  to  be  Immediately  repaired,  if  consented  ta 
by  the  town  board.  People  ex  rel.  Graham 
V.  Studwell,  86  N.  Y.  Supp.  967,  969,  91  App. 
Div.  469. 

Consent  to  the  risk  implies  knowledge 
of  the  danger  of  the  act  to  be  performed  and 
the  performance  of  the  act  understandingly 
and  without  constraint.  The  essence  of  the 
matter  is  that  the  employ^  must  thoroughly 
comprehend  the  risk,  if  it  exceeds  that  or- 
dinarily connected  with  such  a  task  and  free- 
ly accepted,  Instead  of  facing  it  reluctantly 
and  under  protest  He  may  be  aware  of 
the  risk  he  encounters  without  assenting  to 
It,  because  some  coercive  influence,  such  as 
fear  of  losing  employment,  controls  him,  and 
if  he  remains  after  complaining  of  the  dan- 
ger the  risk  is  not  assumed.  Dean  v.  St 
Louis  Woodenware  Works  (Mo.)  80  8.  W. 
292,  296. 

CONSEQUENCL 

Cause  distinguished,  see  "Canse.* 

GOKSEQUENTXAI.  DAMAOEflL 

Consequential  damages  are  those  which 
are  not  the  direct  and  necessary  consequen- 
ces of  the  wrongful  conduct  of  the  defend- 
ant, but  merely  the  natural  results  thereof. 
Swain  v.  Tennessee  Copper  Co.,  78  S.  W.  93, 
95,  111  Tenn.  (3  Cates)  430;  Cole  v.  Duck- 
town  Sulphur,  Copper  &  Iron  Co.,  Id. 


Bee  "Adequate  Consideration'*;  *^ah 
Consideration";  "Present  Fair  Consid- 
eration." 

A  consideration  may  be  something  ben- 
eficial to  the  promisor  or  disadvantageous  to 
the  promisee.  A  release  of  a  legal  right  by 
the  promisee  is  a  sufficient  consideration  to 
support  a  contract  Wm.  Deerlng  &  Co.  t. 
Veal  (Ky.)  78  S.  W.  886^  887  (quoting  Bish. 
Contracts^  SS  61-63). 

CONSIGN. 

*^o  consign"  means  to  deliver  Into  the 
care  and  control  of  another;  to  intrust  or 
commit  A  man  cannot  consign  a  thing  to 
another  by  merely  saying  that  he  consigns 
it  any  more  than  he  can  deliver  it  by  mere 
words.  Ryttenberg  y.  Schefer  (U.  a)  131 
Fed.  313,  321. 

CONSOLIDATION. 

"The  natural  meaning  and  Inherent  force 
of  the  word  'consolidation*  are  perfectly 
plain,  although  It  is  known  that  in  some  of 
the  authorities  the  word  is  used  loosely.  It 
has  its  place  in  proceedings  in  equity  or  In 
admiralty,  where  several  libels  or  petitions 
are  by  authority  of  the  court  combined  Id 
one,  80  that  at  the  close  only  one  decree  is 
rendered."  An  order  of  the  court  directing 
that  nine  Indictments  against  a  defendant 
charging  the  fraudulent  use  of  the  mails, 
shall  be  tried  together  and  at  the  same  time. 
is  not  a  consolidation  in  the  proper  sense 
of  the  word.  Betts  v.  United  States  (U.  S.) 
132  Fed.  228,  234. 

Actions  consolidated  under  Code  Civ.  Proc 
§  18^,  merged  into  one  suit  and  only  a 
single  judgment  should  be  rendered  settling 
the  entire  controversy.  The  consolidation  of 
actions  under  this  statute  must  be  distin- 
guished from  what  has  been  known  for 
many  years  as  the  "consolidation  rule," 
which  was  first  devised  and  established  by 
Lord  Mansfield.  Under  that  rule,  where 
many  cases  were  pending  between  the  same 
parties  in  which  the  same  issues  were  in- 
volved, one  case  was  tried,  and  all  proceed- 
ings in  the  other  cases  were  stayed  until 
after  such  trial.  It  must  also  be  distinguish- 
ed from  the  old  practice  in  equity  of  cod- 
solldatlng  equity  cases.  Under  such  prac- 
tice, each  case  was  decided  upon  its  own 
pleadings  and  evidence.  The  consolidation 
in  equity  cases  under  this  practice  was  prac- 
tically consolidating  them  for  the  purpose 
of  trial  alone.  Handley  y.  Sprinkle  (Mont) 
77  Pac  296-29a 

CONSORTIUM. 

See  "Loss  of  ConsortiunL** 


CONSPICUOUS 
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CONSTBUOnVB  NOTICB 


CONSPICUOUS. 

"ConsplcuoTia"  means  "open  to  the  yiew; 
catching  the  eye;  easy  to  be  seen;  manifest; 
obvious  to  the  sight;  seen  at  a  distance; 
exposed  to  the  view;  clearly  visible;  prom- 
inent and  distinct"  The  word  "conspicu- 
ous/' as  used  in  2  Gen.  8t  N.  J.  p.  2672,  § 
138,  authorizing  railroad  companies,  by  giv- 
ing notice,  to  limit  their  responsibilities  as 
carriers  of  baggage  to  $100  for  every  100 
pounds  of  baggage,  and  declaring  that  a  gen- 
eral notice  of  the  limitation  of  such  respon- 
sibility, placed  in  a  conspicuous  place  at  or 
in  the  receiving  office  of  such  companies, 
where  baggage  is  usually  received  by  them 
for  transportation,  required  a  railroad  com- 
pany to  post  the  notice  in  the  baggage  room, 
so  that  naturally,  under  the  general  sur- 
rounding circumstances,  it  would  be  open  to 
the  view,  obvious  to  the  sight,  and  catch 
the  eye  of  the  passenger  of  ordinary  care 
and  observation,  and  be  seen  by  him  in  the 
course  of  checking  his  luggage.  Williams 
V.  Central  R.  Go.  of  New  Jersey,  88  N.  Y. 
Supp.  434,  436,  93  App.  Div.  582  (quoting 
Centnry  Diet  Worcester,  Diet). 

CONSPIRACY. 

A  conspiracy  is  a  combination  of  two  or 
more  persons  by  some  concerted  action  to 
accomplish  an  unlawful  purpose.  It  is  un- 
lawful to  deprive  a  mechanic  or  workman  of 
work  by  force,  threats,  or  intimidation  of 
any  kind.  Erdman  v.  Mitchell,  56  Atl.  327, 
331,  207  Pa.  79,  63  U  B.  A.  534,  99  Am.  6t 
Rep.  783. 

A  conspiracy  is  a  combination  between 
two  or  more  persons  by  concerted  action 
to  accomplish  an  unlawful  purpose,  or  to 
accomplish  a  lawful  purpose  by  unlawful 
means.  Standard  Oil  Co.  r.  Doyle  (Ky.)  82 
a  W.  271,  275. 

A  combination  of  two  or  more  to  do  the 
same  thing  by  the  same  means  is  a  con- 
spiracy. Erdman  ▼.  Mitchell,  56  Atl.  327, 
331,  207  Pa.  79,  63  U  B.  A.  534,  99  Am.  St 
Bep.  783. 

A  conspiracy  to  violate  Rev.  St  §  5209 
[TJ.  S.  Comp.  St  1901,  p.  3497],  by  causing 
false  entries  to  be  made  in  the  books  of  a 
national  bank  hy  an  officer  or  agent  thereof, 
for  the  purpose  of  defrauding  the  bank  or 
others  or  deceiving  an  agent  appointed  to 
examine  the  affairs  of  the  bank,  is  one  to 
commit  an  ofTense  against  the  United  States, 
within  the  meaning  of  section  5440  [U.  8. 
Comp.  St  1901,  p.  3676].  Scott  ▼.  United 
States  (U.  a)  130  Fed.  429,  432. 

CONSTITUTED  BY  THE  ACT. 

In  Code  Or.  Proe.  f  444,  providing  that, 
on  a  trial  for  murder  or  manslaughter,  if  the 
act  complained  of  is  not  proven  to  be  the 


cause  of  death,  the  defendant  may  be  con- 
victed of  assault  in  any  degree  constituted 
by  the  act  and  warranted  by  the  evidence, 
"constituted  by  the  act"  means  that  the  as- 
sault must  form  a  component  part  of  the 
act  of  the  wound  indisputably  fatal.  People 
V.  Schiavi,  89  N.  Y.  Supp.  564,  568^  96  App. 
Dlv.  479. 

CONSTITUTION. 

A  constitution  is,  In  fact,  and  must  be 
regarded  by  the  Judges,  as  a  fundamental 
law.  Atkinson  v.  Woodmansee  (Kan.)  74 
Pac  640,  644,  64  L.  B.  A.  325. 

CONSTRUCTION. 

See  "Contemporaneous  Ck>n8tnictton.'' 

CONSTRUCTIVE  CONTRACT. 

"A  constructive  contract  is  where  duty 
defines  it,  instead  of  the  contract  defining 
the  duty  to  be  performed.  Constructive  con- 
tracts are  fictions  of  law  adopted  to  enforce 
the  legal  duties  by  actions  of  Contract  where 
no  proper  contract  exists,  express  or  Im- 
plied.'* Plaintiff,  defendant,  and  another 
were  the  sole  owners  of  corporate  stock. 
Certain  negotiations  conducted  by  defend- 
ant, who  was  acting  for  the  other  two  own- 
ers of  the  stock,  as  well  as  for  himself,  re- 
sulted in  a  sale  of  the  whole  stock  of  the 
corporation,  to  be  paid  for  in  the  stock  of 
another  corporation.  In  this  negotiation  de- 
fendant simply  stipulated  for  a  cash  pay- 
ment of  a  large  sum  of  money  to  himself  as 
a  part  of  the  consideration  for  his  own  stock, 
and  paid  no  part  thereof  to  his  associates. 
He  was  liable  to  his  associates  severally 
under  the  doctrine  of  constructive  contract 
Graham  v.  Cummlngs,  57  Atl.  943,  949,  206 
Pa.  616  (citing  Hertzog  v.  Hertzog,  29  Pa. 
[5  Casey]  465). 

CONSTRUCTIVE  DELIVERY. 

To  establish  a  constructive  delivery  by 
a  ship  of  goods  deposited  on  the  wharf,  it 
is  necessary  for  the  carrier  to  show  that  he 
separated  the  goods  from  the  general  bulk 
of  the  cargo,  designated  them,  and  gave 
due  notice  to  the  consignees  of  the  time  and 
place  of  their  deposit  and  a  reasonable  time 
for  their  removal.  The  Titania  (U«  8.)  131 
Fed.  229. 

CONSTRUCTIVE  MALICE. 

See  ««ImpUed  MaUce.** 

CONSTRUCTIVE  NOTICE. 

A  corporation  should  be  held  to  have 
constructive  notice  of  only  anch  facta  as 
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CONTINGENT  ESTATE 


have  been  brought  to  the  actual  notice  or  at- 
tention of  some  one  of  its  officers  or  agents, 
or  of  such  facts  only  as  have  been  con- 
structively brought  to  the  notice  or  attention 
of  some  one  of  its  officers  or  agents  by  the 
actual  notice  of  such  other  facts  as  would 
naturally  put  the  officer  or  agent  upon  in- 
quiry. Iowa  Nat  Bank  t.  Sherman  &  Brat- 
ager  (S.  D.)  97  N.  W.  12,  IB. 

CONSTRUCTIVE  PRESENCE. 

A  constructiye  presence  at  the  commis- 
sion of  an  offense,  so  as  to  make  one  an  ac- 
cessory, is  such  as  would  enable  him  to  take 
part  in  aiding  the  escape  of  the  perpetrator, 
or  giving  him  information  of  approaching 
danger,  if  necessary.  Able  v.  Common- 
wealth, 68  Ky.  (5  Bush)  698,  708. 

CONSTRUCTIVE  TRUST. 

Constructive  trusts  have  no  element  of 
fraud  in  them,  but  the  court  merely  uses  the 
machinery  of  a  trust  for  the  purpose  of  af- 
fording redress  In  cases  of  fraud  and  in 
working  out  the  equity  of  the  complainant 
The  party  guilty  of  the  fraud  Is  said  in  such 
cases  to  be  a  trustee  ex  maleflcio,  and  will  be 
decreed  to  hold  the  legal  title  for  the  use 
and  benefit  of  the  injured  party,  and  to  con- 
vey the  same,  when  necessary  for  his  pro- 
tection, as  when  one  has  acquired  the  legal 
title  to  his  property  by  unfair  means.  Avery 
V.  Stewart  (N.  O.)  48  S.  B.  775,  778. 

CONSTRUE. 

See  *'Strlctly  Constmed.'* 


CONTEMPORANEOUS 
TION. 


CONSTRUC- 


Contemporaneous  construction  is  a  rule 
of  interpretation,  but  is  not  an  absolute  one. 
It  does  not  preclude  an  inquiry  by  the  court 
as  to  the  original  correctness  of  such  con- 
struction. A  custom  of  a  department  of  the 
government,  however  long  continued  by  suc- 
cessive officers,  must  yield  to  the  positive 
language  of  the  statute.  If  there  be  any  am- 
biguity or  doubt,  then  such  a  practice,  begun 
early  and  continued  long,  would  be  in  the 
highest  degree  persuasive,  if  not  absolutely 
controlling,  In  its  effect  Houghton  v.  Payne, 
24  Sup.  Ct  590,  593.  194  U.  S.  88,  48  L.  Ed. 
888  (citing  Graham  Case,  110  U.  S.  219,  8 
Sup.  Ct  582,  28  Lu  Ed.  126;  Edwards  v. 
Darby.  25  U.  S.  [12  Wheat]  206,  6  L.  Ed. 
i303;   United  States  v.  Temple,  105  U.  S.  97, 

26  L.  Ed.  967;  Svirlft  A  C.  B.  Co.  v.  United 
States,  105  U.  S.  691,  26  L.  Ed.  1108;  Reg- 
gies V.  Illinois,  108  U.  S.  526,  2  Sup.  Ct  832, 

27  li.  Ed.  812). 


CONTEMPT. 

See  "Judicial  Contempt*^ 

The  power  to  punish  for  contempt  Is  es- 
sentially a  Judicial  power,  except  in  the  lim- 
ited degree  in  which  it  inheres  in  legislative 
body.  It  can  be  exercised  only  by  a  tribunal 
possessing  Judicial  functions.  State  ex  rel. 
Haughey  v.  Ryan,  81  S.  W.  435,  436,  182  Mo. 
849. 

Words  written  or  spoken  at  a  place  oth- 
er than  where  the  court  is  held,  and  not  sc 
near  thereto  as  to  interfere  with  the  pro- 
ceeding of  the  court,  do  not  render  the  au- 
thor liable.  Any  loud  noise  or  other  disturb- 
ance in  the  presence  of  the  court,  or  in  the 
street  or  other  place  so  near  thereto  as  to 
interfere  with  the  orderly  proceedings  of 
the  court,  would  UDdoubtedly  tend  to  ob- 
struct the  administration  of  Justice,  and  un- 
der such  circumstances  the  court  is  empow- 
ered to  summarily  punish  for  contempt 
Cuyler  v.  Atlantic  &  N.  C.  R.  Co.  (U.  S.)  131 
Fed.  95,  98;  In  re  Daniels,  Id. 

The  willful  violation  of  an  injunction  by 
a  party  to  the  cause  is  a  contempt  of  court, 
constituting  a  specific  criminal  offense.  Bul- 
lock Elec.  &  Mfg.  Co.  V.  Westinghouse  Elec. 
&  Mfg.  Co.  (U.  S.)  129  Fed.  105,  106^  63  a 
C.  A.  607. 

GONTEMFT  PBOGEEDIKO. 

As  criminal  proceeding,  see  'XSrimlnal 
Proceeding." 

A  contempt  proceeding  is  sul  generis. 
It  is  criminal  in  its  nature,  in  that  the  party 
is  charged  with  doing  something  forbiddeo, 
and,  if  found  guilty,  is  punished.  Yet  it  may 
be  resorted  to  in  civil,  as  well  as  criminal, 
actions,  and  also  Independently  of  any  civil 
or  criminal  action.  Bessette  v.  W.  B.  Con- 
key  Co.,  24  Sup.  Ct  665,  666^  194  U.  8.  324^ 
48  L.  Ed.  997. 

CONTEST. 

See  "Election  Contest"* 

CONTINGENT  ESTATE. 

A  future  estate  Is  contingent;  while  the 
person  to  whom  or  the  event  on  which  it  Is 
limited  to  take  effect  remains  uncertain.  In 
re  Ryder,  89  N.  Y.  Sui^;).  460,  462,  43  Misc. 
Rep.  476w 

The  rule  for  determining  whether  an  es- 
tate bestowed  by  a  will  is  vested  or  contin- 
gent Is  that,  where  the  time  of  division  or 
paymoDt  is  of  the  substance  of  the  gift,  the 
legacy  is  contingent;  when  time  is  mention- 
ed only  as  a  qualifying  clause  of  the  pay- 
ment or  division,  then  the  legacy  Is  vested; 
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or.  In  other  words,  legacto  payable  after 
the  death  of  the  teetator  are  either  vested  or 
contingent,  and  when  the  testator  annexes 
time  to  the  payment  only  the  legacy  wlU  be 
vested,  bnt  if  of  the  gift  itself  it  wiU  be  con- 
tingent Johnson  v.  Terry,  36  South.  775, 
776,  139  Ala.  614. 

CONTINGENT  REMAINDER. 

See,  also,  "Vested  Remainder.** 

"A  contingent  remainder  Is  one  limited 
to  take  effect  either  to  a  dubious  and  uncer- 
tain person  or  upon  a  dubious  or  uncertain 
event."  Where  testator's  will  provided  that 
the  widow  should  have  the  sole  use  of  all 
the  property  during  her  life,  save  In  case  of 
her  rem.irriage,  when  the  estate  was  to  be 
divided  between  her  and  her  children,  or  the 
survivors  of  them,  their  heirs,  or  legal  rep- 
resentatives, and  on  her  death  unmarried  it 
was  to  be  divided  between  the  children  or 
the  survivors  of  them,  the  remainders  were 
contingent.  Thompson  v.  Adams  (111.)  69  N. 
E.  1,  3,  205  UL  552  (citing  2  Bl.  Comm.  16$). 

CONTINGENTLY. 

The  word  "contingentiy,"  in  CJode  CJlv. 
Proc.  §  2662,  providing  that  a  person  entiUed 
absolutely  or  contingently  to  admini^jtration 
may  present  to  the  surrogate  court  a  petition 
praying  for  letters  to  himself,  means  a  per- 
son to  whom  at  the  time  the  petition  Is  filed 
letters  would  issue,  if  persons  entitied  there- 
to with  priority  did  not  take.  In  re  Ferrlgan, 
87  N.  Y.  Supp.  10,  17,  92  App.  Dlv.  376w 

CONTINUANCE  IN  OFFICE. 

Const  art.  6,  §  25,  declaring  that  the 
compensation  of  Judges  of  the  superior  and 
drcoit  courts  In  Cook  county  shall  not  be 
changed  during  their  continuance  in  office, 
refers  to  the  term  of  office,  and  not  to  the 
Individual,  so  that  Laws  1901,  p.  207,  provid- 
ing that  Judges  of  the  circuit  and  superior 
courts  of  Cook  county  hereafter  to  be  elected 
shall  receive  $10,000  per  year,  instead  of  $7,- 
000,  does  not  entitie  a  Judge,  elected  after 
the  passage  of  the  act  to  complete  the  unex- 
pired term  of  a  Judge  elected  before  the  pas- 
sage of  the  act,  to  receive  a  salary  of  $10,000. 
Foreman  v.  People,  71  N.  B.  35,  37,  209  lU. 
567. 

CONTINUED  DESERTION. 

A  continued  desertion  for  the  space  of 
three  years,  within  the  divorce  law,  is  a  de- 
sertion for  three  years  consecutively.  Dis- 
tinct and  separate  Intervals  cannot  be  com- 
bined together  to  make  out  the  period.  Gall- 
lard  V.  Gaillard,  23  Miss.  152, 153.  I 


CONTINUING  COVENANT. 

A  covenant  to  build  within  a  given  time 
is  not  a  continuing  covenant  A  covenant  to 
pay  rent  by  installments,  to  keep  the  prem- 
ises in  repair,  to  keep  them  insured,  to  pay 
the  taxes,  to  proi)erIy  cultivate  the  land,  and 
many  others  that  indicate  or  necessarily  im- 
ply the  doing  of  the  stipulated  acts  succes- 
sively, or  as  often  as  occasion  may  require, 
are  continuing  covenants;  but  the  covenant 
to  repair  or  Insure  on  or  before  a  time  cer- 
tain or  forthwith,  to  pay  a  gross  sum  as  rent 
for  the  term,  or  not  to  assign  the  lease,  and 
others  of  a  like  character,  are  not  continuing 
covenants.  McGlynn  v.  Moore,  25  CaL  334, 
395. 

CONTINUING  GUARANTY. 

A  continuing  guaranty  is  defined  to  be 
a  guaranty  relating  to  a  future  liability  of 
the  principal,  under  successive  transactions, 
which  either  continue  his  liability  or  from 
time  to  time  renew  It  after  It  has  been  sat- 
isfied. White  Sewing  Mach.  Co.  ▼.  Court- 
ney, 76  Pac.  296,  297,  141  Cal.  674. 

CONTRABAND. 

The  right  of  property  In  market  quota- 
tions is  not  '^contraband,"  because  it  is  sus- 
ceptible of  bad  uses,  as  well  as  good;  hence 
the  right  of  property  in  market  quotations, 
based  on  the  transactions  of  an  exchange, 
and  the  right  to  be  protected  in  such  prop- 
erty, are  not  affected  by  the  fact  that  such 
quotations  may  be  used  for  unlawful,  as  well 
as  lawful,  purposes.  Board  of  Trade  of  City 
of  Chicago  v.  L  A.  Klnsey  Co.  (U.  S.)  130 
Fed.  507,  513. 

CONTRACT. 

See  "Constructive  Contract^;  ••Entire 
Contract";  "Founded  Upon  a  Contract"; 
"Qaming  Contract";  "Liberty  of  Con- 
tract"; "Maritime  Contract";  ••Vicinity 
Contract" 

See  "Shall  be  Contracted." 

A  contract  Is  a  voluntary  agreement  be- 
tween two  parties;  the  coming  together  of 
two  minds  by  a  common  Intent.  McNeill  v. 
Durham  &  C.  B.  Co.,  47  S.  B.  765,  767,  135 
N.  C.  682. 

"A  writing  is  not  a  contract,  when  it 
fails  to  express  that  on  which  the  minds 
of  the  parties  met,  and  courts  freely  exercise 
the  power  to  correct  mistakes  when  the  proof 
leaves  no  doubt  that  the  real  contract  was 
something  else."  Wolfgram  v.  Town  of 
Schoepke  (Wis.)  100  N.  W.  1054,  1056. 

An  ordinary  passenger  ticket  is  not  nec- 
essarily a  "contract,"  within  the  scope  of  th« 
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rule  excluding  oral  evidence  of  tlie  contents 
of  a  written  Instrument  Colne  v.  Chicago 
&  N.  W.  B.  Co.,  99  N.  W.  134,  136,  123  Iowa, 
458. 

The  word  "contracts,"  as  used  In  the 
law  of  Illinois  relating  to  the  Chicago  City 
Railways,  and  providing  that  all  deeds  of 
transfer  of  rights,  privileges,  or  franchises 
between  railway  corporations,  or  any  two  of 
them,  and  all  contracts,  stipulations,  licens- 
es, and  undertakings  made,  entered  Into,  or 
given,  and  as  made  or  amended  by  and  be- 
tween the  common  council  of  the  city  and 
any  one  or  more  of  the  railway  corporations 
respecting  the  location,  use,  or  exclusion  of 
railways  In  or  upon  the  streets,  or  any  of 
them,  of  the  city,  etc.,  refers  to  the  stipulat- 
ed arrangements  between  the  railway  com- 
panies and  the  city  as  to  the  manner  of  oc- 
cupancy of  the  streets.  Govln  v.  City  of  Chi- 
cago (U.  S.)  132  Fed.  848,  857. 

The  term  "contract  or  other  obligation," 
in  Const  art  13,  §  4,  providing  that  a  mort- 
gage, deed  of  trust,  or  other  obligation  by 
which  a  deed  Is  secured  shall  for  the  pur- 
pose of  taxation  be  treated  as  an  interest  in 
property,  were  inserted  to  cover  any  and  all 
possible  contracts  of  lien  upon  realty  which 
the  ingenuity  of  lawyers  might  attempt  to 
devise  to  evade  the  constitutional  require- 
ment Bank  of  Woodland  t.  Pierce  (CaL)  77 
Pac,  1012,  lOia. 

CONTBAGT  IK  WKlTIIfO. 

See   "Unconditional   Contract  in  Writ- 
ing";  "Written  Contract" 

COKTRAOT  OF  OARRIAOB. 

"A  contract  of  carriage"  is,  in  effect,  that 
the  carrier,  in  consideration  of  the  payment 
of  the  rate  demanded,  will  use  all  possible 
care  and  diligence  in  delivering  the  passen- 
ger safely  and  promptly  at  the  place  of  desti- 
nation. The  utmost  care  is  contracted  for, 
and,  while  the  carrier  is  not  an  insurer  of  the 
safety  of  the  passenger,  he  does  guaranty 
that  the  passenger  shall  receive  the  utmost 
care,  and  any  failure  to  provide  the  same  is 
H  breach  of  his  statutory  duty,  and  of  the 
duty  Imposed  by  the  contract  of  carriage, 
and  negligence,  for  which  he  is  liable.  Tail- 
Ion  T.  Mears,  74  Pac.  421,  423,  29  Mont  161. 

OONTRAGT  OF  IHSUIlAlfOE. 

All  contracts  of  insurance,  see  '^Alf 

OONTRAOT  OF  SALE. 

By  statute,  to  the  completion  of  a  con- 
tract of  sale  four  things  are  essential:  (1) 
Parties  legally  capable  of  contracting;  (2) 
their  consent  legally  given ;  (3)  a  thing ;  and 
(4)  a  price.  Werner  Sawmill  Oa  y.  O'Shee^ 
85  South.  919,  920,  111  La.  817. 


A  contract  of  sals  involves  an  offer  to 
buy  or  to  sell,  and  an  acceptance  of  that  of- 
fer. An  offer  may  be  withdrawn  before  ac- 
ceptance, and  a  bare  offer  is  ordinarily  held 
to  be  withdrawn,  unless  accepted  immediate- 
ly. The  offer  may  be  accompanied  by  a 
promise  not  to  withdraw  it  within  a  eped- 
fled  time.  In  that  case  it  may  be  accepted 
within  the  time  specified  before  an  actual 
withdrawal.  The  promise  not  to  withdraw 
Is  without  consideration  and  cannot  be  en- 
forced. The  power  to  withdraw  an  offer  or 
retract  a  promise  to  keep  such  offer  open  is 
a  valuable  advantage,  which  may  Itself  be 
the  subject  of  sale,  and  an  option  contract  Is 
the  sale  and  purchase  of  this  advantage  or 
right  belonging  to  the  owner  of  the  proper- 
ty. Patterson  v.  Farmlngton  St  By.  Co.,  57 
Atl.  853,  858,  76  Conn.  82& 

An  agreement  to  sell  realty,  "cash  on 
delivery  of  deed,  or  one-half  on  time,  if  terms 
can  be  agreed  on,"  is  a  mere  option,  and  not 
a  contract  for  a  sale.  Wallace  v.  Flgone  (Ma) 
81  S.  W.  492,  493. 

An  agreement  between  two  persons  that 
one  shall  purchase  land  on  joint  account  Is 
not  a  "contract  for  sale  of  lands,"  within  the 
statute  of  frauds.  Bvans  ▼.  Green,  23  Miss. 
294,  295. 

The  term  'Vwutract,"  in  Gen.  St'  1902,  S 
4864,  providing  that  all  conditional  contracts 
for  the  sale  of  personal  property  shall  be  in 
writing,  describing  the  property,  was  not 
used  as  meaning  the  particular  form  of  in- 
strument by  which  a  conditional  sale  might  be 
made.  An  order  given  for  the  purchase  of 
a  cash  register,  signed  and  acknowledged  by 
the  buyer,  stating  the  names  of  the  parties 
to  the  transaction,  the  price,  eta,  and  that 
the  title  was  to  remain  in  the  seller  until 
paid  for,  when  acknowledged  and  recorded, 
constituted  a  sufficient  contract  within  such 
section.  National  Cash  Register  Co.  ▼•  Lesko, 
58  Atl.  967,  77  Conn.  276. 

GOKTRAGTOR. 

See  "Independent  Contractor.'* 

Although  in  a  general  sense  every  person 
who  enters  into  a  contract  may  be  called  a 
"contractor,**  yet  that  word,  for  want  of  a 
better  one,  has  come  to  be  used  with  fipedal 
reference  to  a  person  who,  in  the  pursuit 
of  an  Independent  business,  undertakes  to  do 
a  specific  piece  of  work  for  other  persons, 
using  his  own  means  and  methods,  without 
submitting  himself  to  their  control  in  respect 
to  all  its  details.  The  true  test  of  a  contract- 
or would  seem  to  be  that  he  renders  service 
in  the  course  of  an  independent  occupation, 
representing  the  will  of  his  employer  <xily  as 
to  the  result  of  his  work,  and  not  as  the 
means  by  which  it  is  accomplished.  Jalm's 
Adm'r  v.  Wm.  H.  McKnight  &  Co.  (Ky.)  78 
S.  W.  862,  863  (quoting  Shear.  &  a  Ne&  f 
164). 


CONT&IBUTOBY  NEGLIQENCB      7617  CONV£NTION 

CA9P«itdUb] 


CONTRIBUTORY  NEGLIGENCE. 

See  "Free  from  Contrlbntory  Negli- 
gence"; "Plea  of  Contributory  Negli* 
gence." 

ABsnmption  of  risk  distinguished,  lee 
"Assumption  of  Risk." 

Contributory  negligence  is  the  want  of 
<)rdinary  care  upon  the  part  of  a  person  in- 
jured by  the  actionable  negligence  of  anoth- 
er, combining  and  concurring  with  that  neg- 
ligence, and  contributing  to  the  injury  as  a 
proximate  cause  thereof,  without  which  the 
injury  would  not  have  occurred.  Hone  v. 
Mammoth  Mln.  Co.,  75  Pac.  881,  383,  27  Utah, 
168  (citing  7  Am.  &  Eng.  Enc.  Law,  p.  871). 

Negligence  of  the  plaintiff,  to  constitute 
contributory  negligence,  must  be  such  negli- 
gence as  directly  and  proximately  contributes 
to  the  infliction  of  the  injury.  Brister  &  Co. 
V.  Illinois  Cent  R.  Co.  (Miss.)  36  South.  142, 
144. 

An  employ^  is  guilty  of  contributory  neg- 
ligence, wliich  will  defeat  his  right  to  recover 
for  injuries  sustained  in  the  course  of  his 
employment,  where  such  injuries  substantial- 
ly resulted  from  dangers  so  obvious  and 
threatening  that  a  reasonably  prudent  man 
under  similar  circumstances  would  have 
avoided  them,  if  in  his  power  to  do  so. 
Neeley  v.  Southwestern  Cotton  Seed  Oil  Co., 
75  Pac.  537,  541,  13  Okl.  356,  64  L.  R.  A.  145 
(citing  Kane  v.  Northern  Cent  Ry.  Co.,  128 
U.  a  91,  95,  9  Sup.  Ot  16,  17,  82  L.  Ed.  339). 

An  instruction  which,  while  purporting 
to  give  a  legal  definition  of  contributory  neg- 
ligence, demands  that  such  negligence  shall 
be  found  the  sole  and  direct  cause  of  the  acci- 
dent is  incorrect  Hanhelde  v.  St  Louis 
Transit  Co^  78  &  W.  820,  822,  104  Mo.  App. 
823. 

CONTROL 

The  charter  of  a  city,  authorizing  the 
council  to  "direct  and  control"  the  location 
of  railroad  tracks,  does  not  include  the  pow- 
er to  authorize  the  construction  of  railroads 
and  the  exercise  of  the  right  of  eminent  do- 
main. It  merely  vests  in  the  council  as  part 
of  the  police  power,  to  be  exercised  In  pro- 
viding for  the  public  safety  and  convenience 
in  the  use  of  streets  and  alleys,  a  supervision 
over  the  location  of  railroad  tracks,  where 
the  authority  to  construct  the  railroad  al- 
ready exists.  Chicago,  B.  &  N.  R.  Co.  v. 
Porter,  43  Minn.  527,  529,  46  N.  W.  75. 

The  words  "control  and  direction,"  In 
Laws  1859,  p.  359,  c  143,  as  amended  by 
Laws  1889,  p.  7,  c.  7,  providing  tbat  the  free 
bridge  over  the  Mohawk  river  between  cer- 
tain towns  shall  be  under  the  control  and 
direction  of  the  commissioners  of  highways 
of  the  towns,  were  of  no  broader  significance, 
with  reference  to  the  duties  and  powere  of 


the  commissioners  of  highways  of  the  two 
towns  in  question,  than  the  words  "care  and 
superintendence"  in  the  highway  law,  with 
reference  to  the  duties  and  powers  ot  commis- 
sioners of  highways  in  the  towns  of  the 
state.  Town  of  Palatine  v.  Canajoharie  Wa- 
ter Supply  Co.,  86  N.  T.  Supp.  412,  414,  90 
App.  Div.  54a 

The  words  ''limit  and  control,*'  as  bsed 
in  Acts  1902,  p.  420,  c.  800,  entitled  "An  act 
to  limit  and  control  the  expenditure  of  mon- 
ey upon  public  highways"  by  a  designated 
county,  are  suflaciently  broad  to  cover  a  pro- 
vision in  the  body  of  the  act  prohibiting  the 
county  commissioners  from  levying  taxes  on 
the  assessable  property  of  the  county  for  the 
purpose  of  constructing,  maintaining,  and  re- 
pairing any  highway  bridge  or  public  road 
not  in  whole  or  in  part  within  the  county; 
and  hence  the  act  is  not  in  conflict  with 
Const  art  8,  §  29,  providing  that  every  law 
shall  express  but  one  subject  which  shall 
be  described  in  its  title.  Queen  Anne's  Coun- 
ty Com'rs  V.  Talbot  County  Com'rs  (Md.)  57 
Atl.  1,  8. 

CONTROVERSY. 

See  "Amount  In  Controversy.** 

An  appeal  lies  to  the  federal  Supreme 
Court  under  Act  March  3,  1891,  c.  517,  S  6, 
26  Stat  828  [U.  S.  Comp.  St  1901,  p.  549], 
from  a  judgment  of  a  Circuit  Court  of  Ap- 
peals, entered  on  an  appeal  from  a  judgment 
of  a  court  of  bankruptcy,  sustaining  a  title  to 
property  in  the  possession  of  a  trustee  in 
bankruptcy,  asserted  by  intervention,  raising 
a  distinct  and  separable  issue,  since  the  con- 
troversy may  be  regarded  as  one  of  those 
''controversies  arising  in  bankruptcy  pro- 
ceedings,** over  which  the  Circuit  Court  of 
Appeals  could,  under  Bankr.  Act  July  1,  1898, 
c.  541,  S  24a,  30  Stat  553  [U.  S.  Comp.  St 
1901,  p.  3431],  exercise  appellate  jurisdiction 
as  In  other  cases.  Hewit  v.  Berlin  Macb. 
Works,  24  Sup.  Ct  690,  691,  194  U.  S.  296, 
48  L.  Ed.  986. 

A  claim  for  damage  for  the  flowage  of 
land  by  a  mlUdam  under  the  mill  acts'  is  not 
a  "controversy  concerning  property,"  with- 
in the  meaning  of  Const  art  1,  §  20,  declar- 
ing that  in  civil  suits  and  in  controversies 
concerning  property  the  party  shall  have  a 
right  to  a  trial  by  jury,  except  in  cases  where 
It  has  heretofore  been  otherwise  practiced. 
Ingram  v.  Maine  Water  Ca,  57  Aa  883,  894, 
98  Me.  566. 

CONVENTION. 

"A  convention,  within  the  meaning  of 
the  statute  relating  to  nominations  [for  pub- 
lic ofiSce],  is  an  organized  assembly  of  dele- 
gates or  electors  representing  a  political  par- 
ty or  principle.  Such  a  convention  may  name 
candidates  for  public  ofi&oee  to  be  filled  by 
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any  public  election  within  this  state.  All 
nominations  made  by  such  conventions  are 
required  to  be  certified  in  the  prescribed  man- 
ner." A  county  central  committee  of  a  politi- 
cal party  called  a  convention  for  a  certain 
time  and  place,  and  a  majority  of  the  com- 
mittee thereafter  selected  a  building  for  hold- 
ing it,  of  which  all  had  notice.  A  minority  of 
the  committee  selected  another  building.  At 
the  first  place  a  convention  was  had,  which 
was  called  to  order  by  the  chairman  of  the 
committee,  and,  being  organized  in  the  usual 
manner,  proceeded  to  make  the  nominations 
provided  for  in  the  call.  At  the  second  place 
certain  delegates,  v^ho  did  not  attend  the 
other  convention,  met,  were  called  to  order 
by  a  member  of  the  committee,  organized, 
and  made  nominations  for  the  same  offices. 
The  first  convention  was  the  regular  conven- 
tion, and  its  nominees  were  entitled  to  have 
their  names  placed  on  the  ballot  as  the  nomi- 
nees of  the  party.  State  y.  Metcaif  (S.  D.) 
100  N.  W.  923,  925. 

CONVERSION. 

See  "Equitable  Conversion.** 

Conversion  may  be  shown  by  the  exer- 
cise of  control  over  the  property  Inconsistent 
with  the  right  of  the  owner,  and  by  excluding 
him  from  the  possession,  or  depriving  him  of 
it  McGonlgle  v.  Victor  H.  J.  Belle  Isle  Co., 
71  N.  E.  569,  571,  186  Mass.  310. 

The  word  ''conversion"  means  "detaining 
goods,  so  as  to  deprive  the  person  entitled  to 
the  possession  <x>f  them  of  his  dominion  over 
them."  Where,  in  an  action  for  conversion 
of  certain  stock,  defendant's  answer  express- 
ly denied  plaintiff's  title,  and  alleged  defend- 
ant's possession  of  the  stock  and  dividends, 
and  its  refusal  to  surrender  them  to  plaintiff, 
and  the  court  found  that  the  defendant  had 
converted  such  stock  and  dividends  to  Its  own 
use,  the  finding  was  a  sufficient  finding  tliat 
defendant  was  In  possession  of  the  stock  and 
dividends,  and  that  it  denied  and  acted  in 
defiance  of  plaintiff's  title.  Eureka  County 
Bank  v.  Clarke  (U.  S.)  130  Fed.  325,  828 
(quoting  Burroughs  t.  Bayne,  6  Hm-L  &  N. 
296). 

The  word  "conversion,*'  as  used  In  an  in- 
dictment of  an  officer  of  a  national  bank, 
under  Rev.  St  f  5209  [U.  S.  Comp.  St  1901, 
p.  8497],  for  misapplication  of  the  funds  or 
property  of  the  bank,  means  the  officer's  mis- 
application of  the  funds  or  property  of  the 
bank  by  unlawfully  and  fraudulently  con- 
verting the  same  to  Ills  own  use.  United 
States  V.  Eastman  (U.  S.)  132  Fed.  551,  553. 

Delay* 

Mere  delay  in  the  delivery  of  goods  by 
a  carrier  does  not  constitute  a  conversion. 
St  Louis  Southwestern  Ry.  Co.  of  Texas  y. 
Tyler  Coffin  Co.  (Tex.)  81  S.  W.  826,  827. 


Delay  on  the  part  of  a  carrier  does  not 
constitute  a  conversion  of  the  goods,  no  mat* 
ter  how  long  continued,  so  as  to  make  him 
liable  for  their  value. — ^Ryland  &  Rankin  v. 
Chesapeake  &  O.  B.  Ca  (W.  Va.)  46  &  EL 
923,924. 

Trespass  disttnguislied* 

'*The  distinction  between  trespass  ana 
conversion  is  this:  That  trespass  Is  an  un- 
lawful taking,  as,  for  example,  the  unlaw- 
ful removal  of  the  property,  while  conversion 
is  an  unlawful  taking  or  keeping.  In  the  ex- 
ercise, legally  considered,  of  the  right  of 
ownership.  A  mere  seizure  or  unlawful 
handling  may  amount  to  trespass,  while  con- 
version is  usually  characterized  by  a  usurpa- 
tion of  ownership."  Montgomery  Water 
Power  Co.  v.  William  A.  Chapman  &  Co.,  126 
Fed.  68,  72,  61  C.  C.  A.  124  (citing  Fouldes  v. 
Wllloughby,  8  Mees.  &  W*  540;  Bigelow  on 
Torts  [7th  Ed.J  510). 


CONVEY. 

See  "Sell  and  Convey.** 

As  used  in  a  constitutional  provision 
that  the  real  and  personal  property  of  a  mar- 
ried woman  shall  remain  her  sole  and  sepa- 
rate estate,  shall  not  be  liable  for  any  debts 
of  her  husband,  and  may  be  devised  and  be- 
queathed, and,  with  the  written  consent  of 
her  husband,  conveyed  by  her,  as  if  she  were 
unmarried,  the  word  "convey"  includes  gift, 
and  a  married  woman  may  dispose  of  her 
property  by  gift  without  the  consent  of  her 
husband,  except  in  those  cases  where  a  writ- 
ten Instrument  or  conveyance  is  required 
to  make  a  valid  gift  Yann  ▼.  Edwards,  47 
S.  B.  784,  787,  135  N.  C.  661. 

By  statute  the  words  "grant  or  convey'* 
in  a  deed  carry  with  them  an  implied  war- 
ranty that  the  estate  conveyed  is  at  the  time 
of  the  execution  of  the  deed  free  from  incum- 
brances, unless  restrained  by  express  terms 
contained  therein.  Rotan  y.  Hays  (Tex.)  77 
S.  W.  654,  655. 

CONVEY  AND  WARRANT. 

The  words  of  a  grant  "convey  and  war- 
rant," convey  the  fee,  unless  they  are  lim- 
ited to  a  lesser  estate  by  words  found  In  the 
granting  clause  or  In  the  habendum  of  the 
deed,  if  it  contain  an  habendum.  They  may 
be  used,  however,  in  conveying  a  life  estate 
or  an  estate  for  years,  and  words  limiting 
the  estate  conveyed  to  an  estate  of  the  char- 
acter of  either  of  the  two  last  mentioned  are 
not  Inconsistent  with  such  words  of  grant; 
and  where  there  is  language,  either  In  tbe 
granting  clause  or  In  the  habendum  of  the 
deed,  limiting  the  estate  conveyed  by  such 
granting  words  to  one  less  in  extent  than  a 
fee,  such  words  of  limitation  will  be  given 
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effect    Walker  v.  Shepard*  71  N.  B.  422»  426^ 
210  111.  100. 

CONVEYAKOB. 

The  terms  "conveyed"  and  "conveyance'* 
are  nsed  in  several  senses.  In  the  strict  legal 
sense,  the  latter  term  Imports  a  transfer  of 
legal  title  to  land;  but  it  is  also  habitually 
used  by  lawyers  to  denote  any  transfer  of 
title,  legal  or  equitable,  and  the  last  is  also 
the  popular  sense  of  the  term.  Adams  v. 
Hopkins,  77  Pac.  712,  719,  144  GaL  19. 

An  instrument  which  does  not  purport  to 
convey  any  present  interest  in  an  existing 
patent,  or  one  for  which  an  application  is 
pending,  is  not  a  "conveyance"  within  Rev* 
St  TJ.  S.  §  4898  ru.  S.  Comp.  St  1901,  p. 
8387].  National  Cash  Register  Co.  v.  New 
Columbus  Watch  Co.  (U.  &)  129  Fed.  114» 
116,  63  C.  C.  A.  616. 

CONVICT. 

A  person  confined  In  state's  prison  un- 
der a  sentence  of  death  is  a  "convict'*  with- 
in Laws  1889,  p.  511,  c.  382,  S  40,  authorizing 
the  superintendent  of  state  prisons  to  make 
regulations  for  record  of  photographs  and 
other  means  of  identifying  each  convict 
MoUneux  v.  Collins,  69  N.  E.  727,  728,  177 
N.  Y.  395,  18  N.  Y.  Cr.  R.  201,  65  L.  R.  A. 
104. 

COPY. 

A  correct  photographic  copy  of  an  appli- 
cation for  life  Insurance,  reduced  in  size, 
but  legible,  attached  to  the  policy,  constituted 
a  compliance  with  the  Pennsylvania  laws 
(Act  May  11,  1881,  P.  U  p.  20),  requiring  In- 
■nrance  companies  to  attach  a  "copy"  of  the 
application  to  policies,  where  such  application 
is  referred  to  and  made  a  part  of  the  policy. 
Arter  v.  Northwestern  Mut  Life  Ins.  Co. 
<U.  8.)  130  Fed.  768,  769. 

CORPORATE  FRANCHISE. 

Whenever  a  corporation  is  legally  form- 
ed, the  right  to  be  and  exist  as  such,  and, 
as  a  corporation,  to  do  the  business  specified 
in  Its  articles,  whether  it  be  a  banking  busi- 
ness, grocery  business,  or  the  operation  of  a 
railroad,  or  any  other  business  in  which  in- 
dividuals may  engage  veithout  grant  from 
the  state,  is  a  grant  by  the  sovereign  power 
— a  valuable  right,  which  Is  generally  known 
as  the  "corporate  franchise."  Bank  of  Cal- 
ifornia V.  City  &  County  of  San  Francisco, 
75  Pac.  882  834,  142  Cal.  276,  64  L.  B.  A. 
918,  100  Am.  St  Bep.  130. 

CORPORATE  PURPOSE. 

The  construction  and  maintenance  of  a 
bridge  outside  of  the  territorial  boundaries  of 


I  a  city,  the  purpose  of  which  is  not  to  serve  the 
convenience  of  its  inhabitants,  but  the  con- 
venience Of  the  inhabitants  of  an  outlying 
district,  and  to  promote  the  business  and 
I  commercial  interests  of  the  city  by  increas- 
I  Ing  the  trade  of  its  business  men,  Is  not  such 
i  a  "corporate  purpose"  as  will  sustain  the  ex- 
i  erclse  of  the  power  of  taxation.    Manning  v. 
I  City  of  Devils  Lake  (N.  D.)  99  N.  W.  51,  53, 
I  65  L.  R.  A.  187  (quoting  2  Dill.  Mun.  Corp. 
[4th  Ed.]  I  73Q. 

CORPORATION. 

See  "Manufacturing  Corporation";  "Me- 
chanical Corporation";  "Moneyed  Cor- 
poration"; "Municipal  Corporation"; 
"Private  Corporation";  "Public  Corpo- 
ration"; "Quasi  Corporation";  "Rail- 
-road  Corporation." 

As  citizen,  see  "Citizen." 

As  person,  see  "Person.** 

A  "corporation"  is  the  creature  of  the 
state,  and  every  corporation  owes  its  exist- 
ence and  its  right  to  Incorporate  to  express 
legislative  enactment.  Felner  v.  Reiss,  90  N. 
Y.  Supp.  568,  571. 

A  "corporation"  is  an  artificial  being.  In- 
visible, intangible,  and  existing,  only  in  con- 
templation of  law.  In  State  v.  Topeka  Wa- 
ter Co.,  61  Kan.  547,  558,  60  Pac.  337,  341,  it 
Is  said:  "A  corporation  exists  by  the  will  of 
a  sovereign  power.  To  this  superior  author- 
ity it  owes  an  allegiance  which  It  cannot  ab- 
jure." Williams  v.  Metropolitan  St.  R.  Co. 
(Kan.)  74  Pac.  600.  602,  64  L.  R.  A.  794. 

"A  corporation  is  an  entirety,  irrespect- 
ive of  the  persons  who  own  all  of  its  stock, 
and  the  fact  that  one  person  owns  all  the 
stock  does  not  make  him  and  the  corporation 
one  and  the  same  person."  Control  of  the 
property  of  a  corporation  Is  not  in  its  stock- 
holders. A  majority  of  the  stockholders  con- 
trol the  election  of  its  officers  and  agents, 
but  the  control  of  the  company's  property  is 
in  the  corporation  Itself,  and  its  officers  and 
agents,  who  are  intrusted  with  such  control 
by  virtue  of  the  by-laws.  Ulmer  v.  Lime 
Rock  R.  Co.,  57  Atl.  1001,  1007,  98  Me.  579, 
66  L.  R.  A  387  (citing  Pullman's  Palace  Car 
Co.  V.  Missouri  Pac.  R.  Co.,  115  U.  S.  587, 
6  Sup.  Ct  194,  29  L.  Ed.  499;  Exchange 
Bank  v.  Macon  Construction  Co.,  97  Ga.  1,  25 
S.  B.  326,  33  L.  R.  A.  800;  Button  v.  Hoff- 
man, 61  Wis.  20,  20  N.  W.  667,  50  Am.  Rep. 
131;   Mor.  Prlv.  C3orp.  §  227). 

"A  corporation  is  a  creature  of  law.  It 
has  no  powers  except  those  expressly  grant- 
ed or  necessarily  Implied,  and  none  can  be 
Implied  except  such  as  are  necessary  to  the 
exercise  and  enjoyment  of  those  expressly 
granted.  Powers  which  are  not  thus  grant- 
ed or  Implied  are  defined."  Cumberland  Tel- 
ephone St  Telegraph  Co.  v.  City  of  Evansville 
(U.  S.)  127  Fed.  187,  191  (quoting  Tippecanoe 
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Gonnty  Oom'n  ▼•  Lafayette,  M.  ft  B.  Rj. 
Go.,  50  Ind.  85). 

The  courts  hold  that  the  general  word 
"corporatloii"  most  be  restricted  to  mean 
private  or  ordinary  business  corporations, 
and  not  extended  to  embrace  municipal  cor- 
porations and  bodies  politic  and  corporate. 
Ernes  T.  Fowler,  89  N.  Y.  Supp.  685,  688,  43 
Misc.  Rep.  603  (citing  Wallace  ▼.  Lawyer, 
54  Ind.  501,  23  Am.  Rep.  661). 

Road  district. 

A  road  district  is  not  a  corporation.  Cus* 
ter  County  Bank  t.  Custer  County  (9.  D.) 
100  N.  W.  424,  426. 

CORPUS  DELICTI. 

The  phrase  "corpus  delicti,**  as  used  In 
criminal  law,  means  the  substance  of  the 
crime.  State  v.  Knapp,  71  N.  B.  705,  707, 
70  Ohio  8t  880. 

COST. 

See  '^Actual  Cost** 

008T8. 

All  costs  herein  expended,  see  "AIL"* 

The  word  ''costs,**  as  used  in  Highway 
Law,  S  02,  Laws  1890,  p.  1195,  c.  568,  provid- 
ing that,  in  all  cases  of  assessment  of  dam- 
ages by  commissioners  appointed  by  the 
court,  the  costs  thereof  shall  be  paid  by  the 
town,  has  a  well-defined  significance,  and  is 
not  used  as  synonymous  with  "expense,**  but 
must  be  taken  to  mean  costs  which  are  re- 
coverable under  the  statute  requiring  the 
amount  to  be  paid  by  the  unsuccessful  party 
to  the  successful  party.  In  re  Peterson,  87 
N.  Y.  Supp.  1014, 1015,  04  App.  Div.  143. 

Costs  are  part  of  the  Judgment,  as  inter- 
est is  to  the  principal,  and  the  costs  are  to 
be  paid  by  the  party  cast  to  the  Judgment 
creditor,  who  has  paid  them,  without  refer- 
ence to  any  right  which  the  clerk  may  orig- 
inally have  had,  and  without  being  subject 
to  the  plea  of  prescription  which  may  be 
pleaded  against  the  clerk.  State  v.  New  Or- 
leans Debenture  Redemption  Co.,  86  South. 
206,  206,  112  La.  1. 

Attorney's  fees. 

Attorney's  fees  cannot  be  taxed  as 
"costs'*  under  Balllnger's  Ann.  Codes  &  St 
§  5604,  authorizing  taxation  of  costs  in  parti- 
tion suits,  including  fees  of  referee  and  oth- 
er disbursements.  Legg  t.  Legg,  76  Pac.  130, 
132,  34  Wash.  132. 

G08TS  Ain>  DISBUBSEMEirrS. 

The  term  "costs  and  disbursements"  has 
a  settled  and  technical  meaning,  and  signl- 


fles  the  statutory  costs  and  the  disburse- 
ments taxable  in  favor  of  the  prevailing  par* 
ty  In  a  civil  action.  Brown  v.  Pitcher,  07  N. 
W.  416,  417,  91  Minn.  4L 

COUNT. 

A  ''count**  In  a  civil  procedure  in  com- 
mon law  is  sometimes  synonymous  with  the 
"declaration,*'  its  original  signification;  but 
it  is  now  generally  considered  as  a  part  of 
a  declaration  wherein  the  plaintiff  sets  forth 
a  distinct  cause  of  action.  Byan  v.  Biddle 
(Mo.)  82  S,  W.  1117,  1118. 

''All  of  the  Codes  require  that  the  differ- 
ent causes  of  action  should  be  separately 
stated;  in  other  words,  each  must  be  set 
forth  in  a  separate  and  distinct  division  of 
the  complaint  or  petition  in  such  a  manner 
that  each  of  these  divisions  might,  if  taken 
alone,  be  the  substance  of  an  independent  ac- 
tion. In  fact,  the  whole  proceeding  is  the 
combining  of  several  actions  into  one.  At 
common  law  these  separate  divisions  of  the 
declaration  were  termed  'counts,*  and  that 
word  is  still  used  by  text-writers  and  Judges, 
although,  with  one  or  two  exceptions,  it  Is 
not  authorized  by  the  Codes;  and  it  tends  to 
produce  confusion  and  misapprehension, 
since  the  common-law  'count'  was  substan- 
tially a  very  different  thing  from  the  'cause 
of  action*  of  the  new  procedure."  First  Nat. 
Bank  v.  D.  8.  B.  Johnson  Land  Mortg.  Co. 
(S.  D.)  97  N.  W,  748,  749  (quoting  Pool  Rem. 
&  Rem.  §  442). 

COUNTERCLAIM. 

As  answer,  see  "Answer.'* 

The  word  "counterclaim,"  as  used  In 
Court  Rules,  dlv.  5,  |  3  (26  Ati.  vlii),  which 
provides  that  the  withdrawal  of  an  action 
after  a  cross-complaint  or  counterclaim  has 
been  filed  therein  shall  not  Impair  defend- 
ant*s  right  to  prosecute  such  counterclaim 
as  fully  as  if  the  action  had  not  been  with- 
drawn, includes  defenses  pleaded  by  way  of 
set-off,  and  defendant  is  entitled  to  a  trial 
thereof  notwithstanding  plaintiff's  withdraw- 
al of  his  cause  of  action.  Boothe  t.  Arm- 
strong, 57  Ati.  173,  174^  76  Conn.  530. 

A  counterclaim,  when  established,  must 
in  some  way  qualify  or  defeat  the  Judgment 
to  which  a  plaintiff  is  otherwise  entitied.  In 
a  foreclosure  suit  a  defendant  who  Is  per^ 
sonally  liable  for  the  debt,  or  whose  land  is 
bound  by  the  lien,  may  probably  Introduce 
an  offset  to  reduce  or  extinguish  the  claim. 
But  where  his  personal  liability  is  not  in 
question,  and  where  he  disclaims  all  Interest 
in  the  mortgaged  premises,  he  cannot  de- 
mand a  Judgment  against  the  plaintiff  on  a 
note,  bond,  or  covenant  Meyer  t.  Quiggle, 
74  Pac.  40,  41,  140  Cal.  495  (citing  National 
Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  191). 


COUNT£BCLAIM 


7621 
[Appendix.] 


COURT 


Code  Oiv.  Proc.  §  101,  defines  a  counter- 
claim as  one  arising  out  of  the  contract  or 
transaction  set  forth  In  the  petition  as  the 
foundation  of  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action.  In  an  action 
to  recover  a  sum  subscribed  by  defendant  to 
aid  plaintiff  In  holding  a  street  fair  In  a 
city,  defendant  answered,  and  alleged  that 
he  paid  to  plaintiff  a  certain  sum  for  the  priv- 
ilege of  operating  his  usual  place  of  business 
In  the  city,  and  for  the  purpose  of  feet  front- 
age, which  plaintiff  unlawfully  forced  him 
to  pay,  mider  threats  of  prosecution;  that, 
when  defendant  paid  said  amount  to  plain- 
tiff, plaintiff  expressly  agreed  that  no  fur- 
ther saloons  or  other  places  for  the  sale  of 
Intoxicating  liquors,  other  than  those  estab- 
lished, would  be  allowed  to  do  business  In 
such  neighborhood;  that  the  midway  of  said 
street  fair  was  situated  near  the  place  of 
business  of  defendant,  which  fact  was  held 
out  as  an  Inducement  for  him  to  pay  said 
amount  to  the  plaintiff,  as  plaintiff  then  told 
him  no  intoxicating  liquors  would  be  sold 
therein;  that  plaintiff  breached  his  agree- 
ment, thereby  damaging  defendant  In  a  spec- 
ified sum,  for  which  amount  he  asked  Judg- 
ment The  contract  or  transaction  set  forth 
in  the  answer  was  wholly  different  from  that 
set  forth  In  the  petition,  and  was  In  no  way 
connected  therewith,  and  hence  not  a  coun- 
terclaim. Mulllns  T.  South  Omaha  Street 
Fair  Ass'n  (Neb.)  89  N.  W.  621,  522. 

COUNTY. 

As  i>erson,  see  "Person.** 
As  quasi  corporation,  see  "Quasi  Corpo- 
ration." 

The  county  Is  a  municipal  body,  and  as 
such  Is  an  arm  or  Instrument  of  the  state 
to  carry  out  purposes  of  government;  but  It 
is  not  so  highly  organized  as  the  municipal 
corporation  proper  (town  or  city),  which  is 
also  an  arm  of  the  state  government  Grain- 
ger County  ▼.  State  (Tenn.)  80  S.  W.  750, 
754. 

"A  county  Is  one  of  the  territorial  divi- 
sions of  a  state,  created  for  public  political 
purposes  connected  with  the  administration 
of  the  state  government  and,  being  In  Its 
nature  and  objects  a  municipal  corporation, 
the  Legislature  may  exercise  control  over 
the  county  agencies,  and  require  such  public 
duties  and  fimctions  to  be  performed  by  them 
as  fall  within  the  general  scope  and  objects 
of  the  municipal  organizations."  A  county 
may  be  required  to  contribute  towards  the 
repair  of  a  bridge  abutting  in  such  coun- 
ty, although  It  Is  located  mainly  within  the 
statutory  Jurisdiction  of  the  adjoining  coun- 
ty. Dodge  County  y.  Saunders  County  (Neb.) 
100  N.  W.  034. 

A  county  organization  Is  created  almost 
«xchi8lvely  with  a  view  to  the  policy  of  the 


state  at  large,  for  the  purposes  of  political 
organization  and  civil  administration,  in 
matters  of  finance,  of  education,  of  provi- 
sion for  the  poor,  of  military  organization, 
of  the  means  of  travel  and  transport  and 
especially  for  the  general  administration  of 
Justice.  With  scarcely  an  exception,  all  the 
powers  and  functions  of  the  county  organ- 
ization have  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  state,  and  are, 
in  fact  but  a  branch  of  the  general  admin- 
istration of  that  policy.  People  v.  Sours,  74 
Pac.  167, 172,  31  Colo.  369  (citing  1  DllL  Mun. 
Corp.  §  23). 

GOtTlfTT  BtTSINEBS. 

The  building  of  a  county  comlbouse  Is 
"county  business,"  within  the  meaning  of 
Const,  art  4,  |  22,  forbidding  the  passage 
of  local  or  special  laws  regulating  county 
business.  Newton  County  Com'n  T.  State, 
60  N.  B.  442,  443,  161  Ind.  61& 

GOUimr  FHT8IGIAN. 

Neither  the  person  appointed  to  care  tor 
the  hospital  and  poorhouse,  nor  a  graduate 
of  medicine  appointed  to  attend  to  the  Indi- 
gent sick,  is  by  the  law  designated  as  a 
"county  physician,"  and  the  term  could  cer- 
tainly have  no  proper  application  to  the  su- 
perintendent of  the  hospital  and  poorhouse. 
People  T.  Shearer,  70  Pac  813,  814,,  143  Cal. 
66. 

GOinVTT  BOAD. 

See  "Legal  County  Road.** 

GOIJKTT  SEAT. 

The  term  '^county  seat,**  as  used  in  a 
constitutional  provision  prohibiting  the  cre- 
ation of  a  new  county,  so  that  Its  boundaries 
will  approach  nearer  than  12  miles  to  the 
county  seat  of  the  county  from  which  such 
new  county  may  be  taken,  has  reference  to 
the  legal  county  seat  and  not  a  mere  de 
facto  one,  resorted  to  as  such  by  common 
consent  and  usage.  Presidio  County  v.  Jeff 
Davis  County  (Tex.)  77  S.  W.  278,  279. 

COURT, 

In  Tenement  House  Act,  Laws  1901,  e. 
334,  S  2,  providing  that  a  court  is  an  open, 
unoccupied  space,  other  than  a  yard,  on 
the  same  lot  with  a  tenement  house,  the 
word  "court"  refers  to  open,  imoccupled 
spaces  which  are  wholly  or  partially  inclos- 
ed at  the  end,  rather  than  to  spaces  which 
are  open  to  free  access  from  both  the  street 
and  yard  of  the  premises,  and  which,  If  re- 
garded as  courts  within  the  meaning  of  the 
law,  are  to  be  considered  as  in  reality  two  or 
double  courts.  Gutting  t.  Brennan,  89  N. 
Y.  Supp.  574,  576^  97  App.  Div.  23. 


COURT 


GOUBT  (Of  Justiee). 

See  "Inferior  Court  of  Record**;  ••Officer 
of  the  Court";  "Open  Court":  "Order 
of  Court" 
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Jury  gave  credit  for  telling  the  truth,  and 
l8  used  in  the  abstract,  without  reference  to 
any  particular  witness,  who  testified  in  the 
case.  Territory  t.  Garcia  (N.  M.)  7S  Fac 
34,  35. 


The  word  ''court,"  as  used  in  a  statute 
authoriziug  an  appellate  court,  upon  reversal, 
to  render  such  Judgment  as  the  court  helow 
should  have  rendered,  means  the  body  or- 
ganized to  administer  Justice,  and  includes 
Judge  and  Jury.  Henne  &  Meyer  v.  Moultrie 
(Tex.)  77  S.  W.  007,  608. 

The  commission  provided  for  by  Acts 
1893,  p.  38G.  c.  231.  §  13,  providing  that 
If  a  municipal  corporation,  after  deciding  to 
establish  a  municipal  lighting  plant,  refuses 
to  purchase  a  private  plant  operated  by  a 
corporation  incorporated  by  the  General  As- 
sembly, It  may  be  compelled  to  do  so;  and 
a  commission  appointed  by  the  superior 
court  to  adjudicate  whether  the  plant  should 
be  purchased,  and  what  the  price  and  con- 
ditions of  sale  should  be,  is  not  a  court,  nor 
its  members  Judges,  within  the  meaning  of 
the  constitutional  provision  prescribing  the 
mode  by  which  Judges  are  to  be  appointed. 
The  functions  of  the  commission  are  but 
quasi  Judicial.  Norwich  Gas  &  Electric  Co. 
V.  City  of  Norwich,  57  Atl.  746,  749,  76  Conn. 
r)C5  (citing  State  v.  New  Haven  &  Northamp- 
ton Co..  43  Conn.  351;  New  Milford  Water 
Co.  y.  Watson,  75  Conn.  287,  62  AU.  947,  53 
Atl.  57), 

COVENANT. 

See  "Continuing  Covenant" 

CREATE 

Amend  distinguished,  see  •*Amend.** 
Designate  distinguished,  see  "Designate." 

CREDIBLE. 

'*The  word  'credible,*  as  used  in  a  stat- 
ute in  reference  to  the  attesting  witness  to  a 
will,  means  competent;  that  is  to  say,  the 
requUrement  of  the  statute  is  that  the  at- 
testing witnesses  to  a  will  must  be  such 
persons  as  are  not  disqualified  by  mental 
imbecility,  interest,  or  crime  from  giving 
testimony  in  a  court  of  Justice."  Savage  v. 
Bulger  (Ky.)  77  S.  W.  717  (quoting  Fuller  v. 
Fuller,  83  Ky.  345). 

In  an  instruction  that  if  the  Jury  be- 
lieve that  ant  witness  has  sworn  falsely,  or 
that  the  testimony  of  any  witness  is  incon- 
sistent with  other  testimony  which  they  be- 
lieve to  be  true,  or  consistent  with  the  cir- 
cumstances proven  on  the  trial,  then  the 
testimony  of  one  credible  witness  would  be 
of  more  value  than  the  evidence  of  such  oth- 
er witnessos,  the  term  "credible"  could  mean 
nothing  more  than  such   witnesses  as  the 


CREDIT. 

See  "Full  Faith  and  Credit" 
As  property,  see  "Property." 

The  word  "credit,"  as  used  in  8e«B. 
Laws  1903,  c.  73,  providing  that  the  taxpayer 
may  deduct  from  the  credits  due  him  all 
Just  debts  by  him  owing  at  the  time  of  such 
return,  means  "net  credit"  State  v.  Fleming 
(Neb.)  97  N.  W.  1063,  1067. 

A  policy  of  insurance  issued  by  a  fra- 
ternal benefit  society  is,  after  the  death  of 
the  insured,  and  before  proofs  thereof  are 
made  to  the  society,  a  "credit"  within  the 
meaning  of  3  Starr  &  (X  Ann.  St  1896  (2d 
Ed.)  pp.  3398-3406,  cl.  1,  S  1,  requiring  all 
credits  to  be  assessed  and  taxed,  and  Reve- 
nue Act  1898,  cl.  6,  S  292  (3  Starr  &  C.  Ann. 
St  1896  [2d  Ed.l  p.  3520),  defining  "credits" 
to  be  every  claim  or  demand  for  money  due 
or  to  become  due,  and  not  including  money 
on  deposit,  though  the  policy  makes  the  fur- 
nishing of  proofs  of  death  a  condition  preced- 
ent to  liability  of  the  society  thereon,  and 
provides  that  the  amount  thereof  shall  not 
be  due  until  60  days  after  proof  of  death  is 
filed.  Cooper  v.  Board  of  Review  of  Mont- 
gomery County,  69  N.  B.  878,  879,  207  IlL 
472,  64  L.  R.  A.  72. 

GREDITOR* 

The  word  "creditor,"  as  used  in  a  stat- 
ute declaring  unrecorded  chattel  mortgages 
to  be  yoid  as  against  creditors  and  bona 
fide  purchasers  for  value,  means  creditors 
having  some  sort  of  lien  fixed  by  law  or  legal 
proceedings  upon  the  particular  property, 
and  does  not  Include  a  mere  general  creditor. 
Eason  ▼.  Garrison  (Tex.)  82  S.  W.  800,  801. 

A  surety  on  a  note  is  a  "creditor"  of 
the  maker,  within  Code  1896,  §  2158,  making 
a  conveyance  of  substantially  all  of  a  debt- 
or's property  to  one  or  more  creditors  equiva- 
lent to  a  general  assignment  Smith  v.  Mc- 
Cadden  &  McElwee,  36  South.  376,  377,  138 
Ala.  284. 

The  term  "creditor"  is  defined  by  Civ. 
Code,  §  2686,  as  follows:  "Whenever  one 
person  by  contract  or  by  law  is  liable  and 
bound  to  pay  to  another  an  amount  of  mon- 
ey certain  or  uncertain,  the  relation  of  debt- 
or and  creditor  exists  between  theuL"  This 
definition  is  much  broader  than  is  general- 
ly supposed,  and  would  seem  to  include  a 
liability  for  a  wrongful  conversion  of  prop- 
erty, for  which  trover  would  lie.  "In  a  mul- 
titude of  cases  it  has  been  repeatedly  adjudi- 
cated that  a  party  bound  by  a  contract  Dpoo 
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which  he  may  become  liable  for  the  payment 
of  money,  although  his  liability  be  contingent, 
is  a  debtor,  within  the  meaning  of  a  statnte 
aToidlng  all  grants  made  to  hinder  or  delay 
creditors.  A  surety  is  a  creditor  from  the 
time  the  application  is  entered  into  pr  the 
bond  signed,  and  the  person  whose  claim 
arises  from  a  tort,  such  as  libel  or  slander,  is 
a  creditor/*  A  plaintiff  in  a  trorer  case  is 
a  creditor  within  the  protection  of  a  statute 
against  fraudulent  conveyances,  even  before 
Judgment,  and  a  surety  on  the  defendant's 
bail  bond  in  a  trover  case,  who  pays  the 
judgment  recovered  by  plaintiff,  is  also  a 
creditor.  Banks  v.  McCandless,  47  S.  E.  332, 
335,  119  Oa.  793. 

A  petitioner  for  condemnation  is  not  In 
any  sense  a  purchaser  or  creditor  within  the 
purview  of  the  registration  statutes.  At- 
lanta, K.  St  N,  R.  Co.  V.  Southern  R.  Co. 
(U.  S.)  131   Fed.  657.  666. 

The  holder  of  a  claim  under  a  bond, 
to  which  a  testator  was  a  party,  which  arose 
during  his  lifetime.  Is  a  "creditor"  within 
the  meaning  of  Gen.  Laws.  c.  215,  |  2,  pro- 
viding that  claims  of  creditors  against  es- 
tates of  deceased  persons  must  be  presented 
to  the  executor  within  the  period  of  six 
months  from  the  date  of  the  first  advertise- 
ment of  the  notice;  of  the  executor's  qualifi- 
cation. Municipal  Court  v.  Whaley  (R.  I.) 
57  Atl.  1061 

CREDITORS  OF  THE  MORTGAGOR. 

"Creditors  of  the  mortgagor"  does  not 
mean  any  more  than  is  expressed.  K  does 
not  mean  creditors  of  a  third  party  to  whom 
the  mortgagor  afterwards  conveys  the  prop- 
erty, even  if  the  third  party  assumes  and 
agrees  to  pay  the  mortgage  debt  The  words 
of  the  statute  are  not  to  be  extended  by  Im- 
plication to  other  classes  of  persons  than 
those  named.  Talcott  T.  Hurlbert,.  76  Pac. 
647,  649,   143  CaL  4L 

CRIME 

"A  crime  consists  in  something  more 
than  the  commission  of  an  act;  there  must 
be  a  union  of  act  and  intention."  Hence  a 
statement  which  admits  the  commission  of 
an  act,  but  which  also  gives  legal  excuse 
or  Justification,  is  not  a  confession  of  the 
commission  of  a  crime;  for  one  may  admit 
that  he  took  a  horse  from  a  stable  of  anoth- 
er, and  at  the  same  time  explain  that  he 
purchased  the  horse  from  a  person  named, 
claiming  to  own  the  horse,  and  that  there 
was  no  criminal  intent  on  his  part  Owens 
T.  State,  48  S.  B.  21,  23,  120  Ga.  296. 

One  who  knowingly  purchases  or  re- 
ceives for  sale  any  oleomargarine  which  has 
not  been  branded  or  stamped  according  to 
law  is  not  guilty  of  a  "crime"  under  Act 
Aug.  2, 1866,  24  Stat  209,  c.  840  [U.  S.  Oomp. 


St  1901,  p.  2228],  prescribing  a  penalty  for 
such  an  act.  Schick  v.  United  States,  24 
Sup.  Ct  826,  827,  195  U.  S.  65,  49  L.  Ed. . 

Fraud  is  in  its  essential  elements  a 
crime.  Prahar  v.  Tousey,  87  N.  Y.  Supp.  845, 
847,  93  App.  Dlv.  507. 

Sunday  baseball. 

The  playing  of  baseball  on  Sunday  is  not 
in  itself  a  "crime,"  but  is  only  such  when  it 
interrupts  the  repose  and  religious  liberty 
of  the  community.  People  ex  rel.  Poole  v. 
Hesterberg,  89  N.  Y.  Supp.  498,  499,  43  Misc. 
Rep.  510. 

GRnCIlfAL. 

A  prisoner  under  sentence  of  death  is  a 
"criminal"  in  the  eye  of  the  law  so  long  as 
the  sentence  remains  in  force,  because  he 
has  been  adjudged  guilty  of  crime.  Molineux 
V.  Collins,  69  N.  B.  727,  728,  177  N.  Y.  395, 
18  N.  Y.  Cr.  R.  201,  65  L.  R.  A.  104. 

CRIMIKAI.  ORDIHANOE. 

An  ordinance  relating  to  Juvenile  vag- 
rants, and  authorizing  the  commitment  of 
such  persons  to  the  House  of  Good  Shepherd, 
is  not  a  criminal  ordinance.  It  is  a  mere 
administrative  police  regulation,  designed  as 
a  preventative  against  wrongdoing,  and  not 
as  a  punishment  therefor.  State  v.  Marmou- 
get,  35  South.  529,  533,  111  La.  225. 

ORnCHf  All  PROGEEDIHG 

A  proceeding  under  an  ordinance  relat- 
ing to  Juvenile  vagrants,  and  authorizing  the 
commitment  of  such  persons  to  the  House 
of  Good  Shepherd,  is  not  a  criminal  pro- 
ceeding. State  V.  Marmouget,  85  South.  529, 
533,  111  La.  225. 

The  proceeding  to  punish  for  a  contempt 
is  in  its  nature  a  criminal  proceeding,  wheth- 
er the  result  be  partially  remediable  or  not, 
and  the  same  rules  prevail  which  govern  in 
the  trial  of  indictments,  the  defendant  being 
entitled  to  the  benefit  of  any  reasonable 
doubt  Bullock  Blec.  &  Mfg.  Co.  v.  Westing- 
house  Blec.  &  Mfg.  Co.  (U.  S.)  129  Fed.  105, 
106,  63  C.  C.  A.  607. 

Proceedings  under  an  act  providing  for 
the  condemnation  and  summary  destruc- 
tion of  liquor  Illegally  kept  for  sale  are  civil 
in  their  nature,  and  not  criminal.  Klrkland 
V.  State  (Ark.)  78  S.  W.  770,  773,  65  L.  R. 
A.  76. 

"A  proceeding  under  our  law  to  expel 
or  exclude  aliens  Is  not  a  criminal  prosecu- 
tion or  proceeding."  Where,  in  proceedings 
for  the  exclusion  of  Chinese  aliens,  the  on- 
ly evidence  of  citizenship  offered  was  unsat- 
isfactory testimony  of  one  witness  that  lie 
was  an  uncle  of  defendants  and  that  they 
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were  both  bom  In  San  Francisco,  and  de- 
fendants refused  to  be  sworn  in  their  own 
behalf,  a  finding  against  the  aliens'  right 
to  remain  was  not  erroneous.  United  States 
V.  Moy  You  (U.  S.)  126  Fed.  226  (citing,  in 
support  of  definition,  Fong  Yue  Ting  t. 
United  States,  149  U.  S.  730,  13  Sup.  Ot 
1016,  37  L.  Ed.  905;  United  States  T.  Lee 
Huen  [U.  S.]  118  Fed.  456). 

CROSS-BILL 

The  office  of  a  cross-bill  Is  to  obtain 
afflrmatiye  relief  upon  the  case  stated  in  the 
bill,  not  to  obtain  relief  with  regard  to  other 
matters.  A  cross-bill  Is  a  defense  to  the 
original  bill,  or  a  proceeding  necessary  to 
a  complete  determination  of  a  matter  al- 
ready In  litigation.  A  bill  by  a  testamentary 
trustee  and  beneficiary  against  his  co-trus- 
tees and  cestuis  que  trust  sought  to  have 
certain  portions  of  the  trust  estate  divided 
from  the  residue  and  held  separately  for 
certain  cestuis  que  trust,  claiming  that  it 
would  be  for  the  benefit  of  the  parties  In- 
terested. The  answer,  besides  joining  is- 
sue on  the  propositions  of  law  and  fact,  as- 
sumed the  character  of  a  cross-bill,  and,  al- 
leging misbehayior  and  incapacity  of  com- 
plainant, prayed  that  he  be  removed.  In  so 
far  as  the  answer  sought  affirmative  relief  it 
should  be  stricken  out,  because  it  introduced 
an  issue  not  affecting  nor  depending  on  the 
question  whether  complainant  was  entitled 
to  relief,  and  only  tended  to  complication 
and  delay.  Paine  v.  Sackett,  57  Atl.  876, 
377,  25  R.  I.  561  (quoting  Story,  Eq.  PL  | 
399;  5  Ency.  PL  &  Pr.  641). 

CROSSING 

Any  road  crossing,  see  "Any.** 

**What  is  the  crossing  of  a  railway  right 
of  way?  Not  alone,  we  think,  the  boards 
or  other  appliances  which  must  be  laid  be- 
tween the  rails  and  adjacent  to  them  on  the 
outside,  and  cattle  guards  and  wing  fences 
to  keep  cattle  from  straying  on  the  right  of 
way  beyond  the  crossing;  but  such  struc- 
tures, too,  as  will  enable  a  wagon  or  team 
to  go  safely  and  conveniently  on  the  track. 
This  is  said  to  be  the  legal  definition  of  the 
word  'crossing*  in  an  authoritative  treatise 
on  railroad  law,  and  respectable  authorities 
are  cited  in  support  of  the  text.  8  Elliott, 
Railways,  I  1097.  In  contemplation  of  law, 
a  crossing  is  not  only  that  portion  of  the 
earth's  surface  immediately  by  or  between 
the  rails  of  a  track,  but  the  approaches  on 
both  sides  of  the  track;  and  it  is  incumbent 
on  a  railroad  company  to  construct  ap- 
proaches needed  to  make  a  crossing  usable, 
and  so  courts  of  authority  have  decided." 
Blrlew  ▼.  St  Louis  &  S.  F.  R.  Co.,  79  S.  W. 
490,  491,  104  Mo.  App.  56L 

Oode,  I  2063,  provides  that  a  railway 
company  desiring  to  cross  another  at  grade  | 


may  be  compelled  by  the  other  to  Interlock 
the  crossing;  section  2065  provides  for  the 
modification  of  any  decree  relating  to  the 
expense  of  interlocking  crossings;  and  sec- 
tion 2064  provides  that,  on  proceedings  un- 
der section  2063,  not  less  than  one-third  of 
the  cost  shall  be  apportioned  to  either  road. 
The  word  "crossing,"  as  used  In  the  statute, 
is  not  the  actual  crossing,  but  includes  the 
interlocking.  Minneapolis  &  St  L.  R.  Ck>. 
V.  Gowrie  &  N.  W.  R.  Co.,  90  N.  W.  181*  182, 
123  Iowa,  543. 

A  finding  that  plaintifC,  when  struck  by 
a  team,  was  "crossing  the  junction"  of  two 
streets,  as  alleged  in  the  complaint,  is  au- 
thorized, although  he  was  on  the  edge  of 
the  sidewalk,  and  for  two  or  three  seconds 
had  stopped  to  look  across.  Drew  t.  Fams- 
worth,  71  N.  B.  783,  784,  186  Mass.  865. 

CRUEL  AND  INHUMAN  TREATMENT. 

Threats  evidently  intended  to  be  execut- 
ed, and  so  understood  by  the  injured  party 
to  the  marriage  contract,  inducing  in  the 
mind  of  the  latter  a  reasonable  apprehension 
of  danger  to  life  or  health,  rendering  it  ex- 
tremely dlfiicult  to  discharge  the  duties  of 
the  domestic  relation,  constitute  such  "cruel 
and  inhuman  treatment"  as  to  Justify  a  de- 
cree of  divorce  in  a  suit  instituted  for  that 
purpose.  Benfleld  t.  Benfieid,  74  Pac.  485, 
44  Or.  94. 

Where  a  husband  had  repeatedly  falsely 
charged  that  his  wife  was  unchaste,  and  that 
he  was  not  the  father  of  their  youngest  child, 
which  charges  had  so  injured  the  wife's 
health  as  to  imperil  her  life,  they  consti- 
tuted such  cruel  and  inhuman  treatment  as 
to  entitle  her  to  a  divorce.  Turner  t.  Tur- 
ner, 97  N.  W.  997,  122  Iowa,  113. 

The  habitual  refusal  of  a  wife  to  accede 
to  her  thusband's  request  for  sexual  inter- 
course is  not  "cruel  treatment"  of  such  a 
nature  as  to  render  their  living  together  in- 
supportable, within  the  meaning  of  the  di- 
vorce statute,  where  the  husband  is  old,  his 
virility  diminished,  and  amorous  desires  fee- 
ble.   Varner  v.  Vamer  (Tex.)  80  a  W.  38& 

CRUEL  PUNISHMENT. 

Assessing  a  penalty  at  80  years'  confine- 
ment in  a  penitentiary  for  burglary  of  a 
private  residence  at  night  is  not  cruel  or  ex- 
cessive punishment,  where  the  Legislature 
has  provided  that  punishment  for  burglary 
at  night  shall  not  be  less  than  5  years.  Han- 
dy ▼.  State  (Tex.)  80  a  W.  626w 

CRUELTY. 

"What  merely  wounds  tiie  mental  feel- 
ings is  in  few  cases  to  be  admitted,  where 
they  are  not  accompanied  by  bodily  injury. 
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either  actual  or  menaced.  Mer«  austerity  of 
temper,  petulance  of  manners,  rudeness  of 
lanfiTuage,  a  want  of  civil  attention  and  ac- 
commodation, even  occasional  sallies  of  pas- 
sion (if  they  do  not  threaten  bodily  harm), 
do  not  amount  to  legal  cruelty."  Levin  ▼. 
Levin,  46  S.  B.  945,  946,  68  S.  a  123  (quoting 
Evans  V.  Evans,  1  Hagg.  Oust  39). 

CUMBERSOME  PACKAGE. 

A  cage  2%  feet  high  and  2  feet  square 
Is  a  "cumbersome  package,"  within  a  rule 
of  a  street  car  company  prohibiting  passen- 
gers from  carrying  cumbersome  packages 
into  the  cars.  Ray  v.  United  Traction  Ck)., 
Sa  N.  Y.  Supp.  49,  51,  96  App.  Diy.  48. 

CURE. 

See  ''Gall  Cure.** 

CURRENT  MONEY. 

See  **Lawful  Current  Money.** 


CUBItElTT   MONET   OF 
STATES. 


UNITED 


The  expression  '^current  money  of  the 
United  States"  covers  any  kind  of  curren- 
cy of  the  United  States  which  is  guarantied 
by  the  government  and  passes  as  money. 
Butier  V.  State  (Tex.)  81  &  W.  743,  744. 

CURTESY. 

Minor's  Institutes,  vol.  2,  p.  103,  thus 
defines  "curtesy":  When  a  man  takes  a 
wife  seised  during  the  coverture  of  an  estate 
•f  Inheritance,  legal  or  equitable,  such  as 
that  the  issue  of  the  marriage  may  by  pos- 
sibility inherit  it  as  heir  to  the  wife,  has  is- 
sue bom  alive,  and  the  wife  dies,  the  husband 
surviving  has  an  estate  in  the  land  for  his 
life,  which  is  called  an  estate  by  the  curtesy, 
and  the  requisites  of  an  estate  by  the  curte- 
sy are  marriage,  seisin  of  the  wife,  birth  of 
issue  alive,  and  death  of  the  wife.  Dozler 
V.  Toalson,  79  a  W.  420,  421,  180  Mo.  640. 

To  curtesy  there  were  four  requisites: 
(1)  Marriage;  (2)  seisin  of  wife  during  cover- 
ture; (3)  birth  of  a  child;  (4)  death  of  the 
wife.  Decedent  left,  him  surviving,  his  wife 
and  four  children.  The  latter  conveyed  to 
the  widow  a  life  estate  in  the  real  estate 
belonging  to  their  deceased  father.  One  of 
such  children  died  prior  to  the  widow,  leav- 
ing a  husband  and  children.  On  the  widow's 
death  the  husband  was  entitled  to  an  estate 
by  the  curtesy  in  two-thirds  of  the  interest 
of  the  property  in  which  his  wife  had  seisin 
at  the  time  of  the  death  of  her  father.  Val- 
entine V.  Hutchinson,  88  N.  T.  Supp.  862, 
963,  43  Misc.  Bep.  314. 


CUSTODY. 

'^Custody'*  means  a  keeping,  guarding, 
care,  watch,  inspection,  preservation,  or  se- 
curity of  a  thing,  and  carries  with  it  the  idea 
of  the  thing  being  within  the  immediate 
personal  care  and  control  of  the  person  to 
whose  custody  it  is  subjected.  State  v.  OofiOn 
(Idaho)  74  Pac.  962,  9G8. 

A  person  in  prison  under  a  conviction  by 
a  state  court  on  an  indictment  charging  him 
with  being  accessory  to  a  murder,  and  pend- 
ing an  appeal  from  such  conviction,  is  not 
"in  custody"  in  violation  of  the  Constitution 
or  of  a  law  or  treaty  of  the  United  States. 
Bx  parte  Powers  (U.  S.)  129  Fed.  985,  986. 

DAMAGE-DAMAGES. 

See  ''Actual  Damages";  "Consequen- 
tial Damages*';  "General  Damages"; 
''Gross  Damages";  "Nominal  Dam- 
ages"; "Nonpecuniary  Damages"; 
"Pecuniary  Damages";  "Punitive 
Damages";   "Special  Damages." 

All  damages,  see  "AIL" 

The  word  "damage,"  as  used  In  Const, 
art  1,  I  17,  providing  that  no  person's  prop- 
erty shall  be  taken,  damaged,  or  destroyed 
for  or  applied  to  public  use  without  ade- 
quate compensation  being  made,  means  every 
loss  or  diminution  of  what  is  a  man's  own» 
occasioned  by  the  fault  of  another,  whether 
this  result  directly  to  the  thing  owned,  or 
be  but  an  Interference  with  the  right  which 
the  owner  has  to  the  legal  and  proper  use 
of  his  own.  If  by  the  construction  of  a  rail- 
way or  other  public  work  an  injury  peculiar 
to  a  given  property  be  inflicted  upon  it,  or 
its  owner  be  deprived  of  its  legal  and  proper 
use,  or  of  any  right  therein  or  thereto — that 
is.  If  an  injury  not  suffered  by  that  par- 
ticular property  or  right  only  in  common 
with  other  property  or  rights  in  the  same 
community  or  section,  by  reason  of  the  gen- 
eral fact  that  the  public  work  exists,  be  in- 
flicted— ^then  such  property  may  be  said  to 
be  dpTuaged.  A  property  owner  Is  entitled 
to  recover  from  a  railroad  which  constructs 
its  yards  so  near  plaintiff's  residence  as  that 
the  noise,  smoke,  cinders,  and  gas  from  the 
operation  by  defendant  of  its  locomotives 
injuriously  affects  the  plaintiff's  property. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Calk- 
ins (Tex.)  79  S.  W.  852,  853. 

The  words  "or  damaged,**  as  used  in  a 
constitutional  provision  that  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out Just  compensation,  do  not  entitle  a  prop- 
erty owner  to  an  injunction  to  prevent  the 
improvement  of  a  street  until  mere  conse* 
quentlal  damages  to  his  property  are  ascer- 
tained and  paid.  Clemens  v.  Connecticut 
Mut  Life  Ins.  Co.  (Mo.)  82  S.  W.  1,  8. 

"While  in  some  cases  the  profits  to  be 
accounted  for  are  spoken  of  as  damages,  yet. 
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in  no  case  that  has  been  presented  1b  it  held 
that  damages,  as  distinct  from  or  additional 
to  profits,  can  be  decreed  In  equity  in  a 
copyright  case,  as  in  patent  causes.  While 
the  word  'damages'  Is  used  in  decrees,  It  is 
used  synonymously  with  'profits.'  Confu- 
sion can  be  avoided  by  omitting  the  word 
'damages,'  since  the  word  ^profits'  is  more 
accurate,  and  sufficient"  Social  Register 
Ass'n  ▼.  Murphy  (U.  S.)  129  Fed.  148. 

The  damages  which  are  described  In 
Rey.' Code  1899,  i  4978,  declaring  that  for 
the  breach  of  an  obligation  arising  from  con- 
tract the  measure  of  damages,  except  when 
otherwise  expressly  provided  by  the  code,  is 
the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  approximate- 
ly caused  thereby,  or  which  in  the  ordinary 
course  of  things  would  be  likely  to  result 
therefrom,  are  the  damages  which  are  the 
natural  consequences  of  a  breach  of  con- 
tract, and  the  statute  authorizes  compensa- 
tion for  all  detriment  which  follows  as  a 
natural  and  proximate  consequence  of  the 
breach,  and  prohibits  a  recovery  for  dam- 
ages which  are  not  natural  and  proximate 
consequences.  In  an  action  for  damages  for 
the  breach  of;  a  contract  to  thresh  grain,  the 
loss  of  grain  by  exposure  to  storms  is  a 
remote,  and  not  a  proximate,  consequence  of 
the  breach,  and  will  not  sustain  a  recovery, 
in  the  absence  of  any  special  or  exceptional 
circumstances.  Hayes  t.  Cooley  (N.  D.)  100 
N.  W.  250,  261. 

DANGER. 

See  "Seeming  Danger.** 

DAKGEBOUS  MAOHXHEBT. 

Machinery,  or  parts  of  machinery.  Is  or 
are  dangerous  if  in  the  ordinary  course  of 
human  affairs  danger  may  be  reasonably 
anticipated  from  the  use  of  them  without 


cannot  end  except  upon  a  day  when  tbe 
house  to  which  the  provision  refers  is  or  has 
been  In  session.  State  v.  Town  of  South 
Norwalk,  68  Aa  760.  76Q,  77  Conn.  267. 

DE  BENE  ESSE. 

See  "Appearance  De  Bene  Esse." 

The  right  of  an  examination  de  bene  ea- 
se should  not  be  extended  beyond  the  cases 
of  a  single  witness,  the  age  of  70,  and  dan- 
gerous Illness  to  a  prisoner  charged  with  a 
capital  felony.  Anonymous,  19  Yea.  320. 
See,  also,  Abraham  ▼.  Newton,  8  Bing.  274; 
Brown  ▼.  South  worth  (N.  Y.)  9  Paige^  351; 
Hall  T.  Stout,  4  Del.  Ch.  269,  273. 

The  commission  to  take  the  testimony  of 
a  nonresident  witness  cannot  issue  at  the  in- 
stance of  the  defendant  in  a  criminal  case. 
State  y.  Fulford,  33  La.  Ann.  679,  684;  State 
V.  Fahey,  36  La.  Ann.  9,  11;  Ex  parte  Har- 
kins,  6  Ala.  63,  64^  41  Am.  Dec.  38. 

A  deposition  de  bene  esse  relating  to  a 
criminal  charge  under  an  order  of  the  Gen- 
eral Sessions  previous  to  any  indictment 
found  in  that  court  or  sent  there  for  trial  is 
extrajudicial  and  void.  People  ▼•  Restell  (N. 
Y.)  3  Hill,  289,  294. 

The  Jurisdiction  which  courts  of  equity 
exercise  to  perpetuate  testimony  is  open  to 
great  objections:  First,  it  leads  to  a  trial  on 
written  depositions,  which  is  much  less  fa- 
vorable to  the  cause  of  truth  than  the  viva 
voce  examination  of  witnesses.  But  what  is 
still  more  important,  inasmuch  as  those  writ- 
ten depositions  can  never  be  used  until  after 
the  death  of  the  witnesses,  and  are  not  in- 
deed published  till  after  the  death  of  the 
witnesses,  it  follows,  whatever  perjury  may 
have  been  committed  in  those- depositions,  it 
must  necessarily  go  unpunished.  And  this 
testimony  has  therefore  this  infirmity:  that 
it  is  not  given  under  the  sanction  of  the 
penalties   which  the  general  policy  of   the 


protection.  It  cannot  be  said  as  a  matter  of  i^^  imposes  upon  the  crime  of  perjury.  It 
law  that  a  conveyor,  consistlDg  of  an  endless 
chain  with  metallic  pan-shaped  shelves  about 
every  13  feet,  moving  about  a  foot  a  second, 
used  for  canying  tools  from  one  floor  to  an- 
other of  a  factory,  is  not  a  "dangerous  ma- 
chine," within  Laws  1897,  p.  480,  c  476,  I 
81,  providing  that  children  under  16  years  of 
age  shall  not  be  permitted  to  assist  in  oper- 
ating dangerous  machines  of  any  Und.  Gal- 
lenkamp  v.  Garvin  Mach.  Co.,  86  N.  Y.  Supp. 
378,  380,  91  App.  Div.  141. 


DAY. 

The  term  "three  days,**  In  Const  art  4, 
f  12,  providing  that  if  any  bill  presented  to 
the  Governor  is  not  returned  to  the  house  In 
which  it  originated  within  three  days,  Sun- 
days excepted,  it  shall  become  a  law,  was 
not  employed  to  denote  in  all  cases  three 
calendar  days.     It  denotes  a  period  which 


is  for  these  reasons  that  courts  of  equity 
do  not  entertain  bills  to  perpetuate  testimony, 
generally,  for  the  purpose  of  being  used  up- 
on future  occasion,  unless  where  it  is  abso- 
lutely necessary  to  prevent  a  failure  of  Jus- 
tice. If  it  be  possible  that  the  matter  in 
question  can,  by  the  party  who  flies  the  bill, 
be  made  the  subject  of  immediate  Judicial 
investigation,  no  such  suit  is  entertained; 
but  if  the  party  who  files  the  bill  can  by  no 
means  bring  the  matter  in  question  into  pres- 
ent Judicial  investigation  (which  may  happen 
when  his  title  is  in  remainder,  or  when  he 
is  himself  in  possession),  there  courts  of  eq- 
uity will  entertain  such  a  suit  for  otherwise 
the  only  testimony  which  coold  sui^xirt  the 
plaintifTs  title  might  be  lost  by  the  deaths 
of  his  witnesses.  Where  he  is  himself  in  pos- 
session, the  adverse  party  might  purposely 
delay  his  claim  with  a  view  to  that  event 
It  is  therefore  ground  of  demuner  to  a  bill 
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to  perpetuate  testimony,  generally,  that  it  is 
not  alleged  by  the  plaintiff  that  the  matter 
in  question  cannot  be  made  by  him  the  sub- 
ject  of  present  judicial   investigation;    but 
courts  of  equity  do  not  merely  entertain  ju- 
risdiction to  take  or  preserve  testlnaony,  gen-  j 
erally,  to  be  used  on  a  future  occasion,  where  I 
no  present  action  can  be  brought,  but  also  ! 
to  take  and  preserve  testimony,  in  special  | 
cases,  in  aid  of  a  trial  at  law,  where  the  • 
subject  admits  of  present  investigation.    At 
law,   no  commission  to  examine  witnesses,  | 
who  are  abroad,  for  the  purpose  of  being  i 
used  at  the  trial,  can  go  without  the  consent ' 
of  the  adverse  party.    CJourts  of  equity  will, 
upon  a  bill  filed,  grant  such  commission  with- 
out the  consent  of  the  adverse  party.     So 
courts  of  equity  will  entertain  a  bill  to  pre- 
serve the  testimony  of  aged  and  infirm  wit- 
nesses, to  be  used  at  the  trial  at  law,  if  they 
are  likely  to  die  before  the  time  of  trial  can 
arrive;    and  will  even  entertain  such  a  bill 
to  preserve  the  testimony  of  a  witness  who 
is  neither  aged  nor  infirm.  If  he  happen  to  be 
the  single  witness  to  support  the  case.    An- 
gell  V.  Angell,  1  Sim.  &  S.  83,  89. 

To  entitle  a  party  to  maintain  a  bill  to 
take  testimony  de  bene  esse,  plaintiff  must 
aver:  First,  that  there  is  a  suit  pending  in 
which  the  testimony  of  the  witnesses  named 
will  be  material;  second,  that  the  suit  is  In 
such  condition  that  the  depositions  cannot  be 
taken  in  the  (M*dinary  methods  prescribed  by 
law,  and  that  the  aid  of  the  court  of  equity 
Is  necessary  to  perpetuate  the  testimony; 
third,  the  facts  which  the  plaintiff  expects 
to  prove  by  the  testimony  of  the  witnesses 
sought  to  be  examined,  that  the  court  may 
see  that  they  are  material  to  the  controversy; 
fourth,  the  necessity  for  taking  the  testi- 
mony, and  the  danger  that  It  may  be  lost 
hy  delay.  Rlchter  ▼.  Jerome  (U.  S.)  25  Fed. 
679,  680. 


DE  FACTO. 

An  "officer  de  facto"  Is  "one  who  acts 
under  color  of  title,  which  color  can  only  be 
given  by  a  power  having  authority  to  fill  the 
office."  Village  Law,  Laws  1897,  p.  386,  c. 
414,  §  68,  provides  that  the  board  of  water 
commissioners  shall  be  appointed  by  the 
board  of  trustees,  and  section  43  provides 
that  certain  ofilces,  not  including  water  com- 
missioners, shall  be  elective  and  the  rest  ap- 
pointive, except  that  the  offices  of  clerk  and 
street  commissioner  may  be  made  elective 
by  adoption  of  a  proposition  to  that  effect 
A  village  adopted  a  proposition  to  make  the 
office  of  water  commissioner  elective,  and 
elected  a  water  commissioner,  who  assumed 
to  act  as  such.  Such  commissioner  did  not 
hold  office  under  color  of  title,  so  as  to  make 
him  an  officer  de  facto.  Village  of  Canaser- 
aga  V.  Green,  88  N.  Y.  Supp.  539,  542  (quot- 
ing People  V.  Albertson  [N.  YJ  8  How. 
Prac.  863). 
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DE  FAOTO  DISSOI.UTION. 

A  "de  facto  dissolution"  of  a  corporation 
means  that  dissolution  which  takes  place  In 
substance  and  in  fact,  in  the  case  of  cor- 
porations organized  for  pecuniary  gain,  when 
the  corporation,  by  reason  of  Insolvency,  or 
for  other  reason,  suspends  all  its  operations 
and  goes  into  liquidation.  Youree  v.  Home 
Town  Mut  Ins.  Co.  of  Warrensburg  (Mo.)  79 
S;  W.  175,  176,  178. 

DEADLY  WEAPON. 

A  knife  having  a  blade  2%  inches  long 
is  a  deadly  weapon.  Baker  v.  State  (Tex.) 
81  S.  W.  1215,  1216. 

A  penknife  may  or  may  not  be  a  deadly 
weapon.  If  the  weapon  is  such  that  from 
the  manner  of  its  use  it  Is  likely  to  produce 
death,  It  is  of  course  a  deadly  weapon.  State 
V.  Roan,  97  N.  W.  997,  998,  122  Iowa,  136. 

A  heavy  wooden  stick  is  not  ex  vi  ter- 
mini a  deadly  weapon  or  a  deadly  instru- 
ment, within  Pen.  Code,  I  245,  subjecting  to 
punishment  every  person  committing  an  as- 
sault with  a  deadly  weapon.  People  v.  Per- 
ales,  75  Pac.  170,  171,  141  Cal.  581. 

A  pistoj  is  a  deadly  weapon  with  which 
an  aggravated  assault  may  be  committed. 
Pace  V.  State  (Tex.)  79  S.  W.  531,  533. 

An  instruction  defining  a  "deadly  weap- 
on" to  be  a  gun  within  carrying  distance  is 
erroneous  when  applied  to  a  state  of  facts 
which  show  that  defendant's  gun  was  loaded 
with  squirrel  shot,  and  that  at  the  time  of 
the  shooting  the  parties  were  from  125  to 
200  yards  apart,  it  not  being  possible  that  a 
serious  Injury  could  have  been  inflicted  by 
the  discharge  of  the  defendant's  gun  at  such 
a  distance  from  the  party  alleged  to  have 
been  assaulted.  Scott  r.  State  (Tex.)  81  S. 
W.  952,  953. 

DEATH. 

Accidental   death,   see   "Accident— Acci- 
dental." 


DEATH       R£Sni.TINO 
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Disease  brought  about  as  the  result  of  a 
wound,  even  though  not  the  necessary  or 
probable  result,  yet  if  it  is  the  natural  result 
of  the  wound,  and  not  of  an  independent 
cause.  Is  properly  attributed  to  the  wound; 
and  death  resulting  from  the  disease  Is  a 
"death  resulting  from  the  wound,"  even 
though  the  wound  was  not  in  its  nature  mor- 
tal or  even  dangerous.  Even  though  the 
wound  results  in  disease  and  death  through 
the  negligence  of  the  injured  persons  in  fail- 
ing  to  take  ordinary  and  reasonable  pr^au- 
tions  to  avoid  the  possible  consequence,  the 
death  is  the  result  of  the  wound.    Delaney  ▼. 
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DEBT. 

In  a  broad  and  general  sense,  a  debt  is 
whatever  one  owes.  In  a  purely  technical 
sense,  it  is  that  for  which  an  action  of  debt 
will  lie — a  sum  of  money  due  by  certain  and 
express  agreement.  A  debt  is  not  a  contract, 
but  it  may  be  the  result  of  a  contract  Horn- 
beck  ▼.  State  (Ind.)  71  N.  E.  916,  917. 

The  term  "debt,"  in  Rev.  Codes  1899, 
k  5352,  subd.  6,  provides  that  the  plaintiff 
may  have  the  property  of  the  defendant  at- 
tached when  the  debt  upon  which  the  action 
is  commenced  was  incurred  for  property  ob- 
tained under  false  pretenses,  means  a  debt 
which  has  been  assented  to  by  the  defendant, 
and  an  attachment  cannot  be  had  in  an  ac- 
tion to  recover  damages  for  tort  Sonnesyn 
V.  Akin,  97  N.  W.  557,  12  N.  D.  227. 

The  word  "debt,"  in  Laws  1893.  p.  200,  c. 
100,  authorizing  executors  and  administra- 
tors to  compromise  or  compound  any  debt  or 
claim  owing  by  the  estate  of  their  testator 
or  intestate,  includes  every  claim  and  de- 
mand on  which  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum 
of  money,  could  be  recovered  in  an  action. 
In  re  Oilman's  Estate,  87  N.  Y.  8upp.  128, 
129,  92  App.  Div.  462. 

The  word  "debt"  in  Gen.  Laws  1896,  c. 
260,  S  1,  allowing  a  citation  to  any  person 
imprisoned  for  debt  is  limited  in  its  scope 
by  section  10,  which  provides  that  no  person 
who  shall  be  committed  on  execution  in  any 
action  of  trover  or  detinue,  or  for  any  mali- 
cious injury  to  the  person,  health,  or  reputa- 
tion of  the  plaintiff  in  such  suit,  shall  be 
deemed  to  be  within  section  1.  Taylor  t. 
Bliss  (R.  I.)  67  AU.  939. 

The  term  "debt"  Is  defined  In  Bankr. 
Act  July  1,  1898,  c.  541,  f  1,  30  Stat  544  [U. 
S.  Oomp.  St  1901,  p.  3419],  to  include  any 
debt  demand,  or  claim  provable  in  bank- 
ruptcy. Prior  to  the  filing  of  an  involun- 
tary bankruptcy  petition  the  bankrupt  made 
an  assignment  of  his  claim  on  insurance  poli- 
cies, constituting  his  sole  assets,  and  the  as- 
signee rendered  valuable  services  in  attempt- 
ing to  collect  the  claims.  On  a  trustee  in 
bankruptcy  being  appointed,  the  assignee 
turned  over  to  him  the  policies,  with  all 
proofs  and  claims,  subject  to  a  lien  for  al- 
lowances for  the  expenses  incurred,  and  the 
trustee  in  bankruptcy  subsequently  settled 
the  claims  with  the  Insurance  companies. 
The  claim  of  the  assignee  for  expenses  and 
services  was  not  a  debt  In  re  Levitt  (U.  S.) 
126  Fed.  889,  891. 

"Debt"  is  defined  as  a  sum  of  money  due 
by  certain   and   express   agreement   as  by 


where  the  amount  la  fixed  and  specific,  and 
does  not  depend  on  any  subsequent  valuation 
to  settle  it  3  BL  Com.  154.  Since  the  sep- 
arate property  of  a  married  woman  residing 
in  Florida,  under  the  laws  of  that  state,  is 
liable  In  equity  for  her  business  obligations, 
where  she  is  engaged  in  business  on  her  own 
account  though  not  a  free  trader,  such  obli- 
gations constitute  "debts"  within  Bankr. 
Law,  I  1  (Act  July  1,  1898,  c.  541,  30  Stat 
544  [U.  S.  Oomp.  St  1901,  p.  3419J),  declar- 
ing the  term  "debt"  to  include  any  debt  de- 
mand, or  claim  provable  in  bankruptcy,  and 
section  63  (30  Stat  562  [U.  S.  Oomp.  St  1901, 
p.  3447]),  declaring  that  debts  of  a  bankrupt 
may  be  proved  and  allowed  against  his  estate 
which  are  founded  on  an  open  account,  or  on 
a  contract  express  or  implied.  MacDonald 
V.  Tefl't-Weller  Co.  (U.  S.)  128  Fed.  381,  385, 
63  G.  C.  A.  123,  65  L.  R.  A.  106. 

The  words  "debt  or  debts,"  as  used  In  a 
provision  in  a  contract  between  a  life  insur- 
ance society  and  au  agent  to  the  effect  that 
the  society  may  offset  against  any  claims  for 
commissions  under  the  contract  any  debt  or 
debts  due  at  any  time  by  the  agent  to  the 
society,  apply  only  to  such  debts  as  arise  out 
of  the  relation  created  by  the  contract  and 
do  not  entitle  the  society  to  offset  against  re- 
newal premiums  due  thereunder  advances 
made  to  the  agent  after  the  relation  had 
ceased  and  the  agent's  rights  under  the  con- 
tract had  been  assigned  to  a  third  person,  of 
which  the  society  had  notice.  Campbell  ▼. 
Equitable  Life  Assur.  Soc  (U.  S.)  130  Fed. 
786,  787. 
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An  oral  agreement  whereby  one  of  tbe 
parties  agrees  with  the  other  to  pay  his  debt 
to  a  third  person  is  not  invalid  as  a  promise 
to  answer  for  the  "debt  default  or  miscar- 
riage of  another."  Fosha  ▼.  Prosser  (Wis.) 
97  N.  W.  924,  926. 

DEBT  DUE  IN  THE  SAME  BIOBnP* 

A  debt  is  considered  as  "due  in  the  same 
right"  as  one  sued  on  when  the  plaintiff  can 
sue,  and  the  defendant  be  sued,  in  their  own 
names,  without  specifying  any  representative 
character,  and  the  party  to  the  suit  has  a 
lien  upon,  or  a  legal  right  to  the  application 
or  distribution  of,  the  fund  when  collected. 
McGehee  v.  Harrison,  51  Ala.  522,  524. 

DEBT  DUE  OB  TO  BEGOBfE  DUE. 

The  "debts  due  or  to  become  due,**  under 
Rev.  St  1898,  |  2768,  relate  to  such  as  the 
garnishee  owes  absolutely,  and  have  been 
construed  to  cover  debts  which  are  an  abso- 
lute liability,  though  payable  at  some  future 
date.     Mundt   v.    Shabow   (Wis.)  97   N.   W. 


bond  for  a  determinate  sum,  a  bill  or  note,  a  |  897  (citing  Smith  v.  Davis,  1  Wis.  447,   60 
special  bargain,  or  a  rent  reserved  on  a  lease,  |  Am.  Dec  890;  Bishop  ▼.  Young,  17  WiSL  46, 
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47;  Foster  ▼.  Singer,  69  Wlfl.  392,  84  N.  W. 
395,  2  Am.  St  Rep.  745;  Vollmer  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  86  Wis.  305,  66  N. 
W.  919;  Evans  r.  Rector,  107  Wis.  286^  83 
N.  W.  292). 

DEBT  DUE  TO  THE  PUBLIC. 

Where  a  county  treasurer  deposited 
county  funds  in  an  unincorporated  bank,  the 
debts  are,  upon  the  death  of  the  banker  and 
the  Insolvency  of  his  estate,  debts,  due  the 
public,  within  the  meaning  of  a  statute  pro- 
Tiding  that  such  debts  shall  be  paid  in  full 
before  other  debts.  Lockwood  ▼.  Lockwood 
(S.  C.)  47  &  E.  441. 

DEBT  IHOUBRED  FOB  AK  IMPBOVB- 
HENT  OF  THE  HOMESTEAD. 

Where  a  building  association*  in  loan- 
ing money  to  an  individual,  advanced  part  of 
the  loan  for  a  purpose  other  than  for  the  im- 
provement of  the  debtor's  homestead,  and 
held  the  balance  until  a  building  erected  by 
the  debtor  was  practically  completed,  when 
for  its  own  protection  it  required  releases  of 
mechanics'  liens  and  distributed  the  money  to 
the  contractor  and  subcontractor,  the  debt  so 
created  was  not  one  incurred  for  an  improve- 
ment of  the  homestead,  within  the  meaning 
of  the  law  making  such  debts  first  liens  on 
property.  Steger  v.  Traveling  Men's  Build- 
ing &  Loan  Ass'n,  70  N.  B.  236^  24%  208  lU. 
236,  100  Am.  St  Rep.  225. 

DEBTOB. 

See  "Solvent  Debtor.** 

DECEASED  PERSON. 

See  "Estate  of  Deceased  Person.** 

DECEIT. 

"Deceit/'  In  the  law*  has  a  broad  signifi- 
cance. Any  device  or  false  representation 
by  which  one  man  misleads  another  to  his 
injury,  and  fraudulent  misrepresentations  by 
which  one  man  deceives  another  to  the  in- 
jury of  the  latter,  are  deceit  Where  a  per- 
son is  Induced  to  change  her  status  from  that 
of  an  unmarried  to  that  of  a  married  wo- 
man, with  all  of  the  duties  and  obligations 
pertaining  to  the  Changed  relationship,  if  this 
result  is  accomplished  by  deceit,  she  has, 
within  the  law,  been  deceived;  she  has  been 
Induced  to  do  that  which,  but  for  the  false 
practice,  she  would  not  have  done,  and  has 
been  led  to  change  her  position  in  most  vital 
respects — respects  which  may  affect  her 
flnandally,  as  certainly  as  they  affect  her 
social  and  domestic  status.  People  v.  Chad- 
wick,  76  Pac.  884,  886,  143  CaL  116  (citing 
Anderson,  Law  Diet). 


DECISION. 

See  "Final  Decision.** 

The  term  "decision,"  In  Bums'  Ann.  St 
lt)01,  ft  668,  authorizing  a  new  trial  to  be 
granted  on  the  ground  that  the  verdict  -or 
"decision"  is  not  sustained  by  a  sufficient 
evidence,  necessarily  embraces  a  general  find- 
ing when  the  case  Is  tried  by  the  court  and 
Includes  a  special  finding.  Wolverton  v. 
Wolverton  and.)  71  N.  B.  123,  125. 

DECISION  AGAINST  I^W. 

The  expression  "decision  against  law," 
in  Code  Civ.  Proc.  ft  657,  providing  that  a 
new  trial  may  be  granted  on  certain  grounds, 
among  others,  that  the  verdict  is  against  the 
law,  includes  a  case  where  the  decision  is 
based  on  findings  which  do  not  determine  all 
the  material  issues  of  fact  raised  by  the 
pleading.  Hamilton  v.  Murray,  74  Pac.  76, 
76,  29  Mont  80  (citing  Knight  v.  Roche,  66 
Cal.  15). 

DECISION  AND   DECBEE  ALI.OWING 
A  FINAL  ACCOUNT. 

A  decree  in  a  probate  proceeding,  read- 
ing, "It  is  ordered,  adjudged,  and  decreed 
that  the  said  final  account  of  said  adminis- 
trator be,  and  the  same  is,  settled,  allowed, 
and  affirmed,"  is  a  "decision  and  decree  al- 
lowing a  final  account"  of  an  administrator, 
within  Comp.  Laws  1000,  I  8041,  which  au- 
thorizes an  appeal  from  such  a  decision  and 
decree.  Bowman  v.  Bowman  (Nev.)  76  Pac. 
634,  636. 

DEDICATION. 

Land  is  held  to  be  dedicated  when  it 
is  set  apart  by  the  owner  for-  a  public  use. 
A  dedication  may  be  either  express  or  im- 
plied. It  is  express  when  there  Is- an  express 
manifestation  on  the  part  of  the  owner  of 
Ills  purpose  to  devote  the  land  to  the  par- 
ticular public  use,  a^  in  the  case  of  a  grant 
evidenced  by  writing.  It  is  implied  when  the 
acts  and  conduct  of  the  owner  clearly  mani- 
fest an  Intention  on  his  part  to  devote  the 
land  to  the  public  use.  Culmer  v.  Salt  Lake 
City,  75  Pac.  620,  621,  27  Utah,  252;  Utah 
Stove  &  Hardware  Co.  v.  Same,  Id.  (citing 
Schettler  v.  Lynch,  23  Utah,  305,  313,  64  Pac. 
955). 

It  is  a  well-settled  doctrine  that  where 
the  owner  of  land,  which'  has  been  laid  off, 
mapped,  and  platted  into  blocks,  lots,  and 
streets  as  an  addition  to  a  city  by  a  map 
placed  on  the  public  records,  sells  and  con- 
veys the  lots  or  blocks  by  deeds  referring 
to  the  map  in  the  description  thereof,  it  con- 
stitutes dedication  to  the  public  of  such 
streets,  and  the  rights  in  such  streets  become 
thereby  vested  in  sudi  purchasers  and  in 
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tlie  public.    City  of  Corslcana  ▼.  Anderson 
(Tex.)  78  S.  W.  261,  263. 

"Dedication  Is  the  deliberate  act  by 
which  the  owner  of  real  property,  without 
remuneration,  devotes  the  fee  or  an  ease- 
ment therein  to  the  use  of  the  public." 
Where  a  city,  with  power  to  purchase  and 
hold  real  estate  for  the  use  of  the  city,  pur- 
chases land  for  a  valuable  consideration,  It 
takes  an  absolute  title,  though  the  deed  re- 
cites that  It  Is  understood  that  the  premises 
are  deeded  to  the  city  for  city  hall  purposes 
only.  City  of  Huron  v.  Wilcox  (S.  D.)  98  N. 
W.  88,  89. 

A  sale  of  lots  by  reference  to  a  plat 
constitutes  a  good  dedication,  even  If  the 
dedication  by  the  plat  Itself  has  been  Incom- 
plete. Kansas  City  &  N.  Connecting  R.  Go. 
v.  Baker,  82  S.  W.  85,  88,  183  Mo.  312. 

A  dedication  of  an  easement  to  a  public 
use  may  be  by  parol.  Halley  v.  Scott  Coun- 
ty Fiscal  Court  (Ky.)  78  S.  W.  149,  150. 

DEED. 

See  "Good  and  EfTectoal  Deed." 

A  deed  of  conveyance  Is  a  contract  of 
conveyance,  and  the  grantor  will  not  be  per- 
mitted to  say  that  It  Is  not  Wlshart  v.  Qer- 
hart,  78  S,  W.  1094,  105  Mo.  App.  112. 

A  deed  of  conveyance  la  not  merely  evi- 
dence of  a  gift  or  other  grant  It  Is  the 
gift  or  grant  itself,  and  ipso  facto  operates 
to  transfer  or  convey  the  title  of  the  prop- 
erty described  to  the  grantee.  Alferitz  v. 
Arrlvlllaga,  77  Pac.  657.  658,  143  Cal.  646. 

An  instrument  cannot  be  given  the  effect 
of  a  conveyance  unless  It  contains  words  of 
grant  The  use  of  the  word  "deed"  by  wit- 
nesses is  a  mere  conclusion  of  the  witnesses, 
and  It  cannot  be  presumed  that  a  written  In- 
strument was  a  deed  of  conveyance,  at  least 
without  proof  that  It  contained  sufficient 
words  of  grant  Capell  v.  Fagan  (Mont)  77 
Pac.  55,  58. 

Comp.  St  1903,  c.  78,  I  46,  defines  the 
term  "deed"  to  embrace  every  Instrument  In 
writing  by  which  any  real  estate  or  interest 
therein  is  created,  aliened,  mortgaged,  or 
assigned,  or  by  which  the  title  to  any  real 
estate  may  be  affected  in  law  or  equity,  ex- 
cept last  wills,  and  leases  for  one  year  or 
less.  Section  12  provides  that  every  ofl3cer 
who  shall  take  the  acknowledgment  of  any 
deed  shall  indorse  a  certificate  thereof,  sign- 
ed by  himself,  on  the  deed.  Section  4  pro- 
vides that  the  homestead  of  a  married  per- 
son cannot  be  conveyed  or  incumbered  un- 
less the  instrument  by  which  it  is  conveyed 
Is  executed  and  acknowledged  by  both  hus- 
band and  wife.  The  acknowledgment  by 
both  husband  and  wife  of  an  instrument 
whereby  it  Is  sought  to  convey  or  incumber 
a  homestead  Is  an  essential  step  In  the  due 


execution  of  such  instrument,  which  ac- 
knowledgment should  appear  from  the  instru- 
ment itself.  In  the  form  of  a  certificate  of 
the  officer  before  whom  the  acknowledgment 
was  taken.  Solt  v.  Anderson  (Neb.)  99  N. 
W.  678^  679. 

DEED  OF  BEI^ASE. 

The  words  "deed  of  release,"  as  used 
In  Civ.  Code,  S  3845,  providing  that  an  entry 
of  satisfaction  of  a  mortgage  In  the  margin 
of  a  record  shall  have  such  effect  means  sim- 
ply the  release  of  the  mortgaged  property 
from  the  lien  of  the  mortgage.  Swain  v. 
McMUlan  (Mont)  76  Pac.  943,  945. 

DEED  OF  TRUST. 

The  use  of  the  phrase  "deed  of  trust"  in 
Const,  art  13,  S  4,  providing  that  a  deed  of 
trust  by  which  a  debt  Is  secured  shall,  for 
the  purpose  of  taxation,  be  treated  as  an  in- 
terest In  property,  had  reference  to  those 
deeds  of  trust  in  common  use  which  answer 
the  purpose,  and  have  many  of  the  attributes, 
of  a  strict  mortgage  on  realty.  Bank  of 
Woodland  v.  Pierce  (Cal.)  77  Pac.  1012>  1013. 

DEFAULT. 

See  "Debt  Default,  or  Miscarriage  of 
Another";    "Willful  Default" 

"Default"  means  anything  wrongful- 
some  omission  to  do  that  which  ought  to 
have  been  done  by  one  of  the  parties;  and 
a  mere  allegation  that  "because  of  the  de- 
fault of  the  defendant  said  premises  were 
not  conveyed"  does  not  state  the  necessary 
facts  to  show  to  the  court  that  the  defend- 
ant did  omit  to  do  anything  that  she  was 
called  upon  to  do.  Davis  t.  Silverman,  90 
N.  Y.  Supp.  589,  590. 

DEFEATED. 

A  portion  of  the  heirs  at  law  of  a  de- 
cedent employed  an  attorney  to  render  serv- 
ices In  a  contest  against  the  probate  of  an 
alleged  will  of  the  decedent,  by  which  the 
heirs  agreed  to  pay  the  attorney  a  stipulated 
fee  "In  case  the  will  Is  defeated,"  The  will 
was  defeated,  within  the  meaning  of  the 
contract  where  a  decree  was  entered  by  the 
probate  court  in  accordance  with  a  stipula- 
tion between  all  the  parties  in  interest  se- 
cured with  the  aid  of  the  efforts  of  the  at- 
torney, and  of  his  advice,  fixing  the  basis 
of  distribution  of  the  property  of  the  de- 
cedent in  kind,  which,  with  the  exception 
of  some  inconsequential  bequests,  was 
wholly  at  variance  with  the  provisions  of 
the  will,  and  under  which  the  clients  of  the 
obligors  In  the  contract  received  a  larger 
part  of  the  estate  than  their  share  as  heirs 
at  law.  IngersoU  v.  Coram  (U.  S.)  127  Fed. 
418,  431. 
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DEFRAUD 


A  plea  that  plaintiffs  '^v^ere  defeated" 
in  EDOther  action  between  the  parties  in- 
volving the  same  controversy  is  insufficient 
as  a  plea  of  res  adjudicata,  as  not  showing 
that  they  were  defeated  on  the  merits.  Goff 
V.  Wilbnm  (Ky.)  79  S.  W.  232»  233. 

DEFECT  OF  PARTIES. 

"A  nonjoinder,  or,  as  expressed  in  the 
Code,  'a  defect,  of  parties  plaintiff  or  de- 
fendant,' means  sufficient  parties,  and  has 
no  application  to  a  case  of  too  many  parties, 
or  the  Joining  of  a  person  having  no  Interest 
In  the  litigation."  Mader  v.  Piano  Mfg.  Co. 
(S.  D.)  97  N.  W.  843,  845. 

DEFECTIVE. 

A  writ  is  defective  when  It  lacks  some- 
thing which  the  law  requires  it  to  contain; 
and  the  defect,  as  In  other  cases  where 
amendments  are  allowed,  must  appear  on  its 
face.  McArthur  v.  Boynton  (CJoIo.)  74  Pac. 
540,  542. 

A  pulley  with  a  small  piece  broken  out 
of  Its  rim  is  defective,  and,  in  an  instruction 
in  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  such  defect,  it  Is  proper 
to  refer  to  the  break  as  a  defect,  the  Jury 
being  instructed  at  the  same  time  that  plain- 
tiff could  not  recover  unless  the  break  or  de- 
fect caused  the  injuries  sued  for.  Eagle  & 
Phenix  Mills  v.  Herron,  46  S.  B.  405,  408, 119 
Ga.  389. 

DEFEND. 

The  word  "defend,"  as  used  in  a  policy 
of  employer's  liability  insurance  providing 
that  the  insurer,  if  suit  was  brought  against 
the  insured  to  enforce  a  claim  for  damages 
on  account  of  an  accident  covered  by  the 
policy,  on  notice  thereof,  would  take  charge 
of  the  litigation,  and  on  behalf  of  the  in- 
sured defend  against  such  proceedings, 
means,  necessarily,  that  all  the  proceedings 
in  the  suit  founded  on  the  claim  for  dam- 
ages against  the  insured  must  be  taken  care 
of  by  the  insurer;  and,  after  taking  control 
of  the  proceedings,  the  Insurer  cannot  there- 
after be  discharged  except  by  payment  of 
the  indemnity  to  the  assured,  or  securing  his 
discharge.  Sanders  v.  Frankfort  Marine, 
Accident  A  Plate  Glass  Ina.  Ck>.,  57  Atl.  655. 
658,  72  N.  EL  485. 

DEFENSE. 

See  "Equitable  Defense";  "Frivolous 
Defense";  "Pretermitted  Defense"; 
"Self-Defense." 

Any  defense,  see  "Any.** 

DEFINED  TERRITORY. 

By  the  terms  of  a  contract  plaintiflP  was 
appointed  by  defendant  an  agent  for  the 
•ale  of  machinery  at  De  Pere,  such  agent  to 


have  the  privilege  of  making  sales  In  the 
vicinity  of  De  Pere.  On  the  back  of  the 
printed  form  of  contract  was  the  following 
Indorsement:  "The  design  of  a  vicinity  con- 
tract is  to  pay  an  agent  the  stipulated  com- 
mission on  whatever  machinery  he  may  sell 
under  the  provisions  of  the  contract,  not  in 
the  territory  of  another  agent  who  had  the 
exclusive  right  to  sell  In  a  defined  terri- 
tory." The  agent's  territory  is  not  a  "de- 
fined territory"  within  the  meaning  of  the 
indorsement  on  the  contract  The  business 
of  these  agents  is  not  to  sit  still  at  some  place 
and  sell  machinery  to  those  who  come  to 
the  agent  and  want  to  buy  it,  but  to  can- 
vass or  work  their  territory;  and  these 
"vicinity  contracts"  are  made,  rather  than 
those  of  a  definite  territory,  on  purpose  to 
meet  cases  of  this  kind,  where  a  locality  may 
be  more  closely  connected  in  a  business  way 
with  any  one  village  than  one  near  by,  and 
to  avoid  conflict  between  different  agents 
from  border  territory.  McGeehan  v.  Gaar, 
Scott  &  Co.  (Wis.)  100  N.  W.  1072,  1074. 

DEFINITE. 

The  word  "definite,"  as  used  in  Acts 
June  4,  1901  (P.  L.  45G),  providing  that  from 
any  definite  judgment,  order,  or  decree  en- 
tered by  the  court  of  common  pleas  an  ap- 
peal may  be  taken  by  the  pai-ty  aggrieved 
to  the  Supreme  Court  or  superior  court,  is 
not  used  In  the  sense  of  "clear"  or  "unam- 
biguous," but  it  is  used  In  the  same  sense  as 
"definitive"  Is  used  when  prefaced  to  a  de-  . 
cree,  order,  or  Judgment;  that  Is,  opposed  to 
"interlocutory."  Where  ^  subcontractor 
agrees  that  no  lien  shall  be  filed  by  him,  and 
that,  if  any  is  filed,  any  attorney  may  ap- 
pear and  strike  It  off.  and  a  receiver  for  the 
owner  of  the  building  takes  a  rule  to  show 
cause  why  an  attorney  should  not  enter  an 
appearance  for  the  lien  claimant  and  discon- 
tinue a  lien  proceeding  begun  by  him,  an  or- 
der discharging  the  rule  is  Interlocutory  and 
not  appealable,  and  not  a  "definite"  order 
within  the  meaning  of  the  word  as  used  in 
the  statute.  Kurrie  v.  Cottlnghanit  57  Atl. 
1106,  1107,  209  Pa.  12. 

DEFRAUD. 

As  defined  by  lexicographers,  the  word 
"defraud"  means  to  deprive  of  right,  either 
by  procuring  something  by  deception  or  arti- 
fice, or  by  appropriating  something  wrong- 
fully; to  defeat  or  frustrate  wrongfully. 
The  meaning  of  the  word  "defraud,"  when 
used  in  the  common  law  or  in  a  statute,  is 
largely  influenced  by  the  sense  in  which  it 
Is  used  and  the  subject  to  which  it  relates. 
The  term  "defraud,"  as  used  in  Rev.  St.  5440 
[U.  S.  Comp.  St  1901,  p.  367S],  prohibiting, 
and  providing  for  the  punishment  of,  con- 
spiracies to  defraud  the  United  States,  should 
not  be  construed  as  limited  only  to  frauds 
respecting  personal  rights,  but  to  include  the 
deprivation  of  a  right  by  deception  or  arti- 
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fice.  Defendant  H.,  desiring  to  procure  ap- 
pointment as  a  letter  carrier,  a  position  in 
the  classified  cIyU  service  of  the  United 
States,  unlawfully  agreed  with  defendant  O. 
that  the  latter  should  falsely  impersonate 
H.  at  a  clyil  serrice  examination,  and  do 
all  the  acts  required  by  the  examiners,  and 
sign  H/s  name  to  the  examination  papers 
to  be  delivered  to  G.  for  examination  while 
he  should  impersonate  H.  C,  in  pursuance 


and  will  depend  very  much  upon  the  char- 
acter and  quantity  of  the  property  sold,  at 
well  as  the  circumstances  of  each  particulai 
case."  Rapple  t.  Hughes  (Idaho)  77  Pac. 
722,  725  (citing  Lay  ▼.  Neville,  25  Cal.  545). 

As  used  in  an  (ordinance  providing  that 
any  person  who  shall  sell,  give  away,  furnish, 
or  cause  to  be  furnished  or  delivered  any  in- 
toxicating liquors  on  Sunday  shall  be  fined, 
the  word  ''delivered"  implies  other  and  more 


of  such  conspiracy    gained  entrance  to  the  |    ^^^^^^  meaning  than  the  specific  or  particu- 
examination,  and  falsely  signed  H/s  name  to  ,  ,^y  ^^^^^  ..^^jj,,  ^^  ,.^^^  hwaj^;   and  one 


a  declaration  sheet  which  was  required  to 
be  in  the  handwriting  and  on  the  honor  of 
the  applicant  Such  facts  constituted  a  con- 
spiracy to  defraud  the  United  States  within 
the  meaning  of  the  statute.  Gurley  t.  Unit- 
ed States  (U.  S.)  ISO  Fed.  1,  7,  12. 

DEGREE. 

See  "Material  Degree.** 

DELAY. 

As  conversion,  see  "Converston.** 

DELIBERATE-DELIBERATION. 

The  word  "deliberate,"  In  the  statute 
making  it  murder  in  the  first  degree  for  any 
person  purposely  and  in  his  deliberate  and 
premeditated  malice  to  kill  another,  means 
the  mental  state  or  condition  of  the  mind  in 
considering,  weighing,  and  deliberating  on 
the  motive  which  prompts  or  induces  a  cer- 
tain net  or  line  of  action.  State  ▼.  Lind- 
grind,  74  Pac.  565,  566,  33  Wash.  440. 

One  of  the  ingredients  of  the  crime  of 
murder  is  that  it  must  be  deliberate.    To  de-  ' 

liberate  is  to  reflect  with  a  view  to  make  |  ^he  grantor's  possession,  and  there  must  be 
a  choice.  If  a  person  reflects,  though  but  !  the  intent  to  place  it  out  of  his  control  for 
for  a  moment,  before  he  acts,  it  is  unques-  the  benefit  of  the  grantee.  In  order  to  consti- 
tionably  a  sufliclent  "deliberation."  State  tute  delivery.  BUttoe  v.  Wllley  (Wis.)  99  N. 
V.  Dodds,  46  S.  B.  228,  231,  54  W.  Va.  289.        w.  837. 

"Deliberation"  and  "premeditated"  are 
synonymous.  Cook  t.  State  (Fla.)  85  South. 
665,  676. 


who,  at  the  request  of  a  saloonkeeper,  pro- 
cures liquor  from  the  saloon,  which  they  use 
together,  cannot  be  fined,  since  the  word  "de- 
livered" must  be  held  to  extend  only  to  a 
disposition  ejusdem  generis  with  a  sale  or 
gift  Norris  ▼.  Oakman,  35  South.  450,  451, 
138  Ala.  411. 

"Delivery,'*  within  av.  Code,  |  1147, 
making  a  delivery  essential  to  the  validity 
of  a  gift  must  be  according  to  the  nature  of 
the  thing.  It  must  be  an  actual  delivery,  so 
far  as  the  subject  is  capable  of  delivery.  It 
must  be  secundum  subjectam  materiam,  and 
be  the  true  and  effectual  way  of  obtaining 
the  command  and  dominion  of  the  subject 
Driscoll  ▼.  Driscoll,  77  Pac  471,  473,  143  Cal. 
528. 

The  manual  deposit  of  a  deed  with  a 
third  person,  to  receive  and  hold  for  the  gran- 
tee, with  intent  thereby  to  give  such  paper 
effect  as  a  deed,  and  to  place  the  same  be- 
yond the  custody  and  control  of  the  grantor, 
will  give  such  deed  validity  and  efficacy  as 
against  the  grantor,  although  some  condition 
is  imposed  precedent  to  final  delivery  to  the 
grantee  which  may  serve  to  prevent  vesting 
of  actual  title  In  him  meanwhile.  There 
must  be  physical  tradition  of  the  deed  out  of 


DELIRIUM  TREMENS. 

"Delirium  tremens"  is  defined  as  a  vio- 
lent delirium  induced  by  the  excessive  and 
prolonged  use  of  intoxicating  liquors.  A 
person  suffering  under  or  affiicted  with  de^ 
lirium  tremens  for  the  time  being  may  be 
as  absolutely  insane  as  an  idiot  or  a  maniac. 
Parrlsh  v.  State,  86  South,  1012,  1022,  139 
Ala.  16  (citing  Webster). 

DELIVER-DELIVERY. 

See  "Constructive  Delivery'*;   •Immedi- 
ate Delivery." 

"The  acts  that  will  constitute  a  delivery 
wlU  vary  with  the  different  classes  of  cases, 


"Retention  by  the  grantor  of  power  of 
control  over  the  papers  in  the  possession  of 
a  depositary  deprives  the  manual  tradition 
of  effect  as  a  delivery.  The  papers  are  still 
held  by  the  latter  merely  as  agent  for  the 
former,  and  therefore,  in  legal  effect,  by 
him."  Ward  ▼.  Russell,  08  N.  W.  939,  940, 
121  Wis.  77. 

Where  the  owner  of  a  mercantile  busi- 
ness decided  to  incorporate  the  same,  and, 
on  doing  so,  one-third  of  the  stock  was  issued 
to  an  employd  who  had  formerly  been  given 
one-fourth  of  the  profite  of  the  business  la 
lieu  of  a  salary,  the  ovmer  teking  the  em- 
ploye's notes  for  the  stock  and  retaining  the 
stock  as  security,  but  subsequently  speaking 
of  the  employe's  valuable  services,  and  de- 
claring his  intention  to  give  him  the  stock, 
and  delivering  the  certificate  to  him  and 
tearing  up  the  notes,  there  is  a  sufficient  de- 
livery of  the  subject-matter  to  constitute  a 
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gift   inter   yIyos.     Denunzio't   Receiver  t. 
ScholtB  (Ky.)  77  S.  W.  715,  710, 

DXXIVEBT  IN  ESGBOW. 

A  delivery  In  escrow  preeupposea  a  valid 
contract  pursuant  to  which  the  deposit  is 
made.  And  if  the  condition  of  the  escrow  is 
performed,  but  the  deed  is  not  delivered  dur- 
ing the  lifetime  of  the  grantor,  the  delivery 
is  nevertheless  sustained.  Rosea  ▼.  Lent,  90 
N.  Y.  Supp.  41,  44  Misc.  Rep.  437. 

DELUSION. 

See  "Insane  Delusion.** 

DEMAND. 

The  words  "demand"  and  "claim"  are 
often  Interchangeable,  and  are  taken  ks  syn- 
onymous. But  "demand*'  is  not  used  in  its 
broadest  sense  as  equivalent  with  "claim" 
in  Greater  New  York  Charter,  ft  101,  Laws 
1901,  p.  426,  c.  4GG,  providing  that  Interest 
shall  cease  to  run  on  sums  awarded  as  dam- 
ages sl]t  months  after  the  date  of  the  con- 
firmation of  the  report,  unless  wfthln  that 
time  demand  therefor  be  made  on  the  comp- 
troller. It  refers  to  a  request  made  by  the 
payee  for  money  which  has  theretofore  been 
legally  determined  as  then  payable  to  him, 
and  which  is  specifically  held  for  payment  to 
him  by  the  city.  In  re  Olty  of  New  York, 
86  N.  Y.  Supp.  1035,  1038,  91  App.  Dir.  532. 

A  statnte  requiring  "demands"  against 
a  city  to  be  presented  to  the  city  council  for 
rejection  or  allowance  does  not  apply  to,  nor 
require  presentation  of,  claims  for  damages 
for  persona]  injuries.  Gallamore  v.  City  of 
Olympia,  75  Pac.  978,  979.  34  Wash.  379  (cit- 
ing Sutton  T.  City  of  Snohomish,  11  Wash. 
24,  39  Pac  273,  48  Am.  St  Rep.  847). 

DEMENTIA. 

"Dementia"  Is  bat  another  word  for 
'•crazy";  and  when  an  expert  witness  said 
in  effect  that  If  he  was  required  to  give  a 
name  to  the  disease  under  which  a  man  over 
80  years  of  age,  "practically  crazy  on  the 
subject  of  marriage,"  was  laboring,  he  would 
call  It  "senile  dementia,"  he  only  substituted 
a  technical  name  for  a  common  one.  Hamon 
▼.  Hamon,  79  S.  W.  422,  426,  180  Mo.  685. 

DEMONSTRATIVE  LEGACY. 

A  demonstrative  legacy  is  a  bequest  of  a 
certain  sum  of  money,  stock,  or  the  like,  pay- 
able out  of  a  particular  fund  or  security.  In 
re  Fisher,  87  N.  Y.  Supp.  567,  568,  93  App. 
Dlv.  186  (citing  Crawford  v.  McCarthy,  159 
N.  Y.  614,  54  N.  B.  277). 

Where  It  appears  that  a  legacy  of  bonds 
or  securities  is  intended  merely  as  the  pri- 
mary source  for  the  payment  of  a  legacy  in 


money  which  is  to  be  paid  at  all  events,  the 
legacy  is  demonstrative,  and,  on  failure  of 
the  primary  source  of  payment,  the  legacy, 
as  one  of  money,  is  payable  from  the  general 
estate  Rlair  v.  Scribner,  67  AtL  318,  326,  65 
N.  3.  Eq.  49a 

DEMURRAGE. 

Demurrage  Is  an  allowance  made  to  the 
master  of  a  ship  by  the  freighters  for  staying 
longer  in  a  place  than  the  time  first  appoint- 
ed for  his  departure.  It  generally  depends  on 
positive  contract,  and  is  inserted  in  the  char- 
ter party;  but  it  may  also  arise  from  the 
customs  and  usages  of  particular  countries. 
Duff  V.  Lawrence  (N.  Y.)  3  Johns.  Cas.  162, 
168. 

Railroad  ears. 

A  railroad  may  Impose  reasonable  de- 
murrage charges  for  delay  in  unloading  cars. 
New  Orleans  &  N.  E.  R.  Co.  ▼.  George,  85 
So.  193, 196,  82  Miss.  710. 

It  Is  competent  for  a  common  carrier 
whose  customers,  at  their  option,  have  the 
privilege  of  unloading  for  themselves  the 
vehicles  in  which  their  freights  are  shipped, 
to  adopt  and  enforce  a  reasonable  regulation 
as  to  the  time  within  which  the  vehicles  may 
be  unloaded  free  from  any  expense  for  stor- 
age, and  to  fix  a  reasonable  rate  per  day  at 
which  storage  will  thereafter  be  charged  for 
the  use  of  such  vehicles  so  long  as  they  re- 
main unloaded.  A  railroad  may  demand  rea- 
sonable charges  for  demurrage,  although 
there  is  no  stipulation  therefor  in  the  bill  of 
lading.  Miller  v.  Georgia  R.  &  Banking  Co., 
88  Ga.  563,  573,  15  S.  E.  316,  18  L.  B.  A.  323, 
30  Am.  St  Rep.  170. 

A  railroad  company  may  make  a  reason- 
able charge  for  delay  in  unloading  cars  after 
notice  of  arrival  to  the  consignee,  and  such 
charge  is  not  for  transportation,  storage,  or 
delivery  of  freight,  within  Code,  S§  1202, 
1203,  which  declare  that  no  charge  other 
than  that  provided  by  law  shall  be  made. 
Norfolk  &  W.  R.  Co.  v.  Adams.  90  Va.  393,  18 
S.  B.  673,  22  L.  R.  A.  530,  44  Am.  St  Rep. 
916. 

"The  right  to  demurrage,  if  it  exists  as  a 
legal  right  is  confined  to  the  maritime  law, 
and  only  exists  as  to  carriers  by  seagoing 
vessels.  But  it  is  believed  to  exist  alone  by 
force  of  contract  All  such  contracts  of  af- 
freightment contain  an  agreement  for  demur- 
rage in  case  of  delay  beyond  the  period  al- 
lowed by  the  agreement,  or  the  custom  of  the 
port  allowed  the  consignee  to  receive  and  re- 
move the  goods.  But  the  mode  of  doing  busi- 
ness by  the  two  kinds  of  carriers  is  essen- 
tially different  Railroad  companies  have 
warehouses  in  which  to  store  freights;  own- 
ers of  vessels  have  none.  Railroads  dis- 
charge cargoes  carried  by  them;  carriers  by 
ship  do  not,  but  it  is  done  by  the  consignee. 
The  masters  of  vessels  provide  in  the  contract 
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for  demurrage,  while  railroads  do  not,  and  it 
is  seen  these  essential  differences  are,  under 
the  rules  of  the  maritime  law,  wholly  inap- 
plicable to  railroad  carriers."  Chicago  & 
Northwestern  Ry.  Co.  ▼.  Jenkins,  103  111.  588, 
599  (cited  in  Burlington  &  M.  R.  R.  Go.  y.  Chi- 
cago Lumber  Co.,  15  Neb.  890,  883»  19  N.  W. 
451). 

DEMURRER. 

See  *Tarol  Demurrer." 

DEMUBREB  TO  THE  EVIDENCE. 

The  purpose  of  a  demurrer  to  the  evi- 
dence is  not  to  bring  before  the  court  an  in- 
vestigation of  facts  in  dispute,  nor  the 
welplit  of  evidence,  but  to  refer  to  the  court 
questions  of  law  arising  on  the  facts  as  as- 
certained. Where  the  parol  evidence  In  a 
cause  is  indeterminate  or  circumstantial,  the 
defendant  cannot  demur  to  the  evidence,  and 
oblige  the  plaintiff  to  join  in  a  demurrer  with- 
out distinctly  admitting  on  the  record  every 
fact  which  plaintiff's  evidence  conduces  to 
prove.    Bass  v.  Rublee  (Yt)  57  Atl.  965,  966. 

DENIAL  OF  KNOWLEDGE  OR  INFOR- 
MATION. 

A  "denial  of  knowledge  or  information" 
includes  a  denial  of  any  knowledge  or  infor- 
mation. Hence  an  answer  denying  knowl- 
edge and  information  sufficient  to  form  a  be- 
lief as  to  the  allegations  contained  in  speci- 
fied paragraphs  of  the  complaint  is  in  sub- 
stantial compliance  with  Code  Civ.  Proc.  I 
500,  providing  that  the  answer  must  contain 
a  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or 
of  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief.  Hidden  v.  Godfrey, 
85  N.  Y.  Supp.  197,  198,  88  App.  Div.  496. 

DEPARTMENT  REPORT. 

A  report  made  by  a  court  or  by  Its  di- 
rection, or  in  obedience  to  some  requirement 
of  the  law.  Is  a  "department  report"  The 
reports  enumerated  in  Const,  arts.  4,  6,  re- 
quiring all  ofiilcers  of  executive  departments 
and  public  institutions  to  make  full  and  com- 
plete reports  to  the  Governor,  and  requiring 
the  judges  of  courts  inferior  to  the  Supreme 
Court  to  report  in  writing  to  the  Judges  of 
the  Supreme  Court,  are  '*d^artment  reports" 
contemplated  by  article  5,  §  29,  relating  to 
the  printing  and  distribution  of  department 
reports.  Gillette  v.  Feabody  (Colo.)  75  Fac. 
18,  20. 

DEPARTURE. 

A  departure  In  pleading  Is  said  to  be 
when  a  party  quits  or  departs  from  the  case 
or  defense  which  he  has  first  made,  and  has 
recourse  to  another.  It  occurs  when  the 
replication  or  rejoinder,  etc.,  contains  matter 


not  pursuant  to  the  declaration  or  plea,  etc^ 
which  does  not  support  and  fortify  it.  Nel- 
son V.  First  Nat  Bank,  36  South.  707,  710. 139 
Ala.  578  (citing  McAdem  t.  Gibson,  5  Ala. 
341). 

DEPOSIT. 

See  "Special  Deposit** 

A  deposit  of  money  to  one*s  credit  In  a 
bank  does  not  operate  to  diminish  the  estate 
of  the  depositor;  for  when  he  parts  with  the 
money  he  creates  at  the  same  time,  on  the 
part  of  the  bank,  an  obligation  to  pay  the 
amount  of  the  deposit  as  soon  as  the  depos- 
itor may  see  fit  to  draw  a  check  against  it 
It  is  not  a  transfer  of  property  as  a  payment, 
pledge,  mortgage,  gift,  or  security.  New  York 
County  Nat  Bank  v.  Massey,  24  Sup.  Ct  199, 
201,  192  U.  S.  138,  48  L.  Bd.  380. 

DEPOSITION. 

"Depositions  are  a  species  of  evidence  of 
a  secondary  character,  admissible  where  the 
viva  voce  testimony  of  the  deponent  is  not  at- 
tainable." Under  Rev.  St  1898,  S  4090,  as 
amended  by  Laws  1901,  p.  328,  c.  224,  pro- 
viding that,  where  a  corporation  is  a  party, 
the  president,  managing  agent  or  agent  or 
employ^  of  the  corporation  may  be  examined 
before  trial,  depositions  of  mere  employes  of 
a  defendant  corporation,  taken  before  trial, 
are  not  admissible,  where  deponents  are 
present  at  the  trial,  subject  to  be  called  and 
examined  as  witnesses.  Hughes  y.  Chicago, 
St  P.,  M.  &  O.  R.  Co.  (Wis.)  99  N.  W.  897, 
902  (quoting  Weeks,  Depositions,  H  4-6). 

DEPOT. 

See  "Oil  Depot* 

DEPRIVED  OF  EMPLOYMENT. 

Under  Greater  New  York  Charter,  8  1000 
(Laws  1897,  p.  394,  c.  378»  as  amended  Irj 
Laws  1901,  p.  472,  c.  466),  providing  that  in 
case  of  the  discontinuance  of  any  school, 
teachers  who  may  be  thereby  deprived  of 
employment  shall  be  preferred  in  appoint- 
ments to  be  made,  a  teacher  employed  in 
both  day  and  night  schools,  whose  night  em- 
ployment was  terminated  by  discontinuance 
of  the  school  in  which  he  was  employed,  but 
whose  employment  in  day  school  continued, 
was  not  "deprived  of  employment"  so  as  to 
be  entitled  to  preference  in  appointment 
Cusack  V.  Board  of  Education  of  City  of 
New  York,  86  N.  Y.  Supp.  991,  993»  88  App. 
Div.  355. 

DERAIL  SWITCH. 

A  derail  switch  is  a  device  which  when 
set  will  cause  a  car  running  loose  on  the  side 
track  to  run  off  Its  rails  to  the  ground  before 
reaching  the  main  track.     Jones  v.  Kansas 
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City,  Ft  S.  &  M.  B.  Co.,  77  £L  W.  890,  892, 
178  Mo.  52a 

DERECHO. 

''Derecho/'  ia  Spanish  law,  la  the  Impoat 
laid  upon  goods  or  provisloiis,  persona  or 
lands,  by  way  of  tax  or  contribution.  Moe 
T.  Card,  14  Oal.  570,  608. 

DESCENDANT. 

The  word  "heirs"  or  "descendants,**  nsed 
In  the  creation  of  a  separate  estate  of  a  mar- 
ried woman,  will  not,  at  her  death,  exclude 
the  marital  rights  of  the  husband,  except  as 
to  the  children.  Wood  t.  Beam»  (Ky.)  82  B. 
W.  572,  674. 

DESCENT. 

See  "Indians  by  Descent** 

DESCRIPTION. 

Any  description,  see  "Any.** 

DESERTION. 

See  "Continued  Desertion";  ''Willful  De- 
sertion." 

"Desertion,"  when  applied  to  the  relation 
of  husband  and  wife,  has  a  well-defined  legal 
meaning,  and  signifies  the  act  by  which  a 
man  quits  the  society  of  his  wife  and  chil- 
dren^ or  either  of  them,  and  renounces  his 
dutlefi  towards  them.  State  v.  Baker,  86 
South.  703,  704,  112  La.  801  (citing  Black). 

"Desertion*'  is  the  willful  separation  of 
one  of  the  married  parties  from  the  other, 
without  legal  cause.  A  separation  by  mutual 
consent  is  not  desertion  on  the  part  of  either, 
unless  one  of  the  parties  offers  to  resume 
cohabitation  and  the  offer  is  refused.  Bur- 
nett y.  State  (Ark.)  81  S.  W.  882,  383. 

Although  a  husband,  after  separating 
himself  from  his  wife  and  children  without 
lawful  excuse,  still  provides  for  their  sup- 
port, his  conduct  may  constitute  the  matri- 
monial offense  of  desertion.  Power  y.  Power 
(N.  J.)  98  Atl.  102,  104. 

Where  the  husband  establishes  a  new 
home,  and  requests  his  wife  to  follow  him 
to  the  new  domicile,  and  furnishes  her  the 
means  with  which  to  travel,  and  she  declines 
to  take  up  her  residence  with  him,  the  hus- 
band is  not  thereby  guilty  of  deserting  the 
wife.  Roby  v.  Roby  (Idaho)  77  Pac  218, 
214. 

DESIGN. 

See  "Premeditated  Design.** 

''Intent  to  kill"  means  Just  what  the 
ordinary  signification  of  the  words  suggest 


Whether  it  be  described  by  the  words  "ac* 
tual  intent,"  "design,"  or  "premeditated  de- 
sign" makes  no  difference.  When  we  leave 
entirely  out  of  view  those  subtleties,  often 
Indulged  in  in  discoursing  on  the  meaning 
of  "premeditated  design,"  and  giving  words 
the  meaning  ordinarily  attributed  to  them, 
the  person  who  effects  the  death  of  another 
by  design  does  so  Intentionally,  and  the  de- 
sign or  intent  is  understood  to  necessarily 
precede  the  act  by  which  the  purpose  is 
accomplished.  In  other  words,  the  intent 
is  understood  to  be  premeditated  or  thought 
of,  because  without  mental  action  the  pur- 
pose could  not  be  formed.  So  when  it  is 
said  that  the  slayer  Intentionally  caused  the 
death  of  his  victim,  it  is  at  the  same  time 
said  that  he  caused  it  by  design  or  premedi- 
tated design.  That  the  word  "premeditat- 
ed," as  used  in  the  statutes  of  the  subject 
of  felonious  homicide,  has  no  other  sig- 
nificance than  that  the  design  must  precede 
the  homicidal  act,  is  indicated  from  the  evi- 
dent purpose  of  the  statute  makers  to  give 
the  same  meaning  to  the  term  "premeditated 
design,"  where  used  inclusively  in  murder  in 
the  first  degree,  as  to  "design,"  where  that 
word  alone  is  used  exclusively  in  murder  in 
the  third,  and  manslaughter  in  the  first, 
second,  and  third,  degrees.  Gupps  v.  State 
(Wis.)  08  N.  W.  546,  540. 

DESIGNATE. 

The  word  "designate,**  as  used  In  a  con- 
stitutional provision,  directing  the  Legisla- 
ture to  enact  a  law  whereby  any  county. 
Justice  precinct,  town,  city,  or  such  subdivi- 
sion of  the  county  as  may  be  designated  by 
the  commissioners*  court  of  the  county,  may 
determine  from  time  to  time  whether  the 
sale  of  intoxicants  shall  be  prohibited  within 
the  prescribed  limits,  has  not  the  same  mean- 
ing as  the  word  "create,"  and  the  Legisla- 
ture is  not  authorized  to  empower  the  com- 
missioners' court  to  combine  two  or  more 
political  subdivisions  of  a  county  into  a 
local  option  district,  thus  creating  a  new  sub- 
division. Bz  parte  Heymen  (Tex.)  78  8.  W. 
349,  852. 

DESIRE. 

The  words  "desire^*  and  •'requesT  do  not 
import  a  trust  where  testatrix  devised  cer- 
tain real  estate  to  her  husband,  and  stated 
that  it  was  her  desire  and  request  that  he 
should  convey  the  same  to  a  lodge,  so  as  to 
Impose  on  It  the  duty  to  properly  care  for 
the  cemetery  lot  in  which  she  might  be 
buried.  They  should  be  understood  in  their 
usual  sense,  In  the  absence  of  anything  in 
the  will  to  indicate  that  they  were  used  in 
any  other  than  their  ordinary  sense.  Kauff- 
man  v.  Ories,  74  Pac.  846,  848»  141  Oal.  205. 

**The  mere  use  in  a  will  of  the  preca- 
tory words  'desire'  and  'request'  will  not  be 
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DISCOV£BY 


within  Code  Glr.  Proc  i  829,  which  prohlbita 
a  person  having  such  an  interest  from  tes- 
tifying as  to  a  contract  or  transaction  had 
with  a  decedent.  Dickenson  v.  Columbus 
State  Bank  (Neb.)  98  N.  W.  818,  814. 

DIBEGT  LOSS. 

The  word  "direct,**  as  used  In  a  Are 
policy,  insuring  a  stock  of  merchandise  in 
a  described  building  against  "all  direct  loss 
or  damage  by  Are,"  except  as  provided  there- 
in, means  no  more  and  no  less  than  proxi- 
mate and  Immediate.  Insurance  Co.  of 
North  America  v.  Leader  (Ga.)  48  S.  E.  972, 
974. 

DIREOT  PAYMENT  OF  MONET. 

The  word  "direct,"  as  defined  by  Web- 
ster, is  immediate,  express,  absolute;  and  if 
it  is  to  be  given  any  meaning  as  used  in  the 
attachment  statute  referring  to  actions  on 
contracts  for  the  payment  of  money  it  must 
distinguish  a  particular  class  of  contracts 
for  the  payment  of  money  from  all  other  con- 
tracts for  the  payment  of  money.  In  other 
words,  that  class  of  contracts  which  provide 
for  the  direct  payment  of  money  must  differ 
somewhat  from  all  other  contracts  for  the 
payment  of  money,  or  the  term  "direct"  has 
no  meaning  whatever.  An  action  against 
sureties  on  a  bond  conditioned  to  be  void  if 
the  principal  performed  his  contract  Is  not  an 
action  on  a  contract  for  the  "direct  payment 
of  money,"  within  Code  Civ.  Proc.  ft  890, 
authorizing  an  attachment  in  such  an  action. 
Ancient  Order  of  Hibernians  v.  Sparrow,  74 
Pac  197;  199,  29  Mont  132,  64  L.  R.  A.  128. 


DISABILITY. 

other  disability. 


"Other." 


The  contract  of  an  employ^  with  the 
relief  department  of  a  railroad  provided  for 
payment  for  each  day  of  disability  by  reason 
of  accident  The  regulations  of  the  depart- 
ment provided  that  the  word  "disability" 
should  be  held  to  mean  physical  Inability  to 
work.  It  Is  held  that  the  decision  of  the 
medical  examiner  that  the  employ^  who  had 
suffered  amputation  of  a  leg  by  reason  of  his 
Injury  was  "able  to  work"  will  not  be  con- 
strued to  mean  that  the  employd  has  recov- 
ered from  his  disability,  when  it  is  shown 
by  the  evidence  that  the  examiner  at  the 
same  time  declared  plaintiff  "able  to  do  light 
work  at  present  •  •  •  but  he  is  still 
disabled."  Chicago,  B.  &  Q.  B.  Co.  T.  Olson 
(Neb.)  97  N.  W.  831,  833. 

DISAGREEMENT. 

There  is  a  "disagreement"  within  the 
meaning  of  the  term  as  used  in  the  arbitra- 


tion clause  of  an  insurance  policy,  providing 
that  in  the  event  of  disagreement  as  to  the 
amouat  of  loss  the  same  shall  be  ascertained 
by  two  competent  and  disinterested  ap- 
praisers, so  as  to  necessitate  arbitration, 
where  Insured  and  the  Insurer  have  in  writ- 
ing stated  their  disagreement  as  to  the 
amount  of  the  loss,  and  have  each  selected 
an  arbitrator.  Fowble  v.  Phoenix  Ina  Co.  of 
Hartford,  Conn.,  81  S.  W.  486,  487,  106  Mo. 
App.  527. 

DISBURSEMENTS. 

See  "Costs  and  Disbursements.** 


DISCHARGE. 

"Any  form  of  words  which  convey  to 
the  servant  the  idea  that  his  services  are 
no  longer  required  are  sufficient  to  consti- 
tute a  discharge.*'  Johnson  ▼.  Crookston 
Lumber  Co.  (Minn.)  100  N.  W.  225  (citing  20 
Am.  A  Eng.  Enc.  Law  [2d  Bd.1  p.  26). 

The  words  "removal"  and  "discbarge" 
are  used  indiscriminately  in  the  statute  to 
designate  orders  of  court  which  have  the 
effect  of  simply  removing  guardians,  execu- 
tors, etc.,  from  office  without  exonerating 
them  from  liability  to  account  Code  Civ. 
Proc.  ft  1805,  requiring  action  on  a  guard- 
ian's bond  to  be  commenced  within  three 
years  from  the  "discharge  or  removal"  of 
the  guardian,  applies  to  an  action  after  a 
final  order  of  the  court  removing  or  dis- 
charging the  guardian,  and  does  not  include 
termination  of  the  guardianship  by  the  ward 
attaining  majority.  Oook  v.  Ceas,  77  Pac  65^ 
143GaL221. 


DISCOUNTED. 

A  note  given  to  a  bank  in  payment  of  a 
debt,  including  Interest  for  the  ensuing  year, 
is  not  "discounted,"  within  a  provision  of 
the  bank's  charter  that  notes  discounted  by 
it  are  placed  on  the  same  footing  as  foreign 
bills  of  exchange.  Bramblette  v.  Deposit 
Bank  of  Carlisle  (Ky.)  79  S.  W.  103,  194. 

A  petition  alleging  that  an  obligation 
was  during  business  hours  at  the  plaintilTs 
regular  place  of  business,  and  before  its  ma- 
turity, "discounted"  at,  by,  and  to  plaintiff, 
is  sufficiently  explicit,  as  the  term  "discount- 
ed" has  a  well-known  legal  definition,  which 
involved  the  statement  that  the  note  had 
been  bought  by  the  bank  and  paid  for,  it 
deducting  and  reserving  interest  Davis  v. 
Boone  County  Deposit  Bank  (Ky,)  80  &  W. 
101,  102. 

DISCOVERY. 

8ee  "Prior  Dlscoyecy.'* 


DISCBBTION 

DISCRETION. 

See  "Judicial  Discretion.'' 

DISEASE. 


The  word  "disease,**  as  used  in  an  acci- 
dent policy  providing  tbat  no  recovery  should 
be  had  in  case  of  death  resulting  from  dis- 
ease in  any  form,  either  as  cause  or  effect, 
does  not  apply  to  a  temporary  derangement 
of  the  stomach,  so  as  to  preclude  a  recovery 
for  insured's  death  by  being  thrown  from 
the  platform  of  a  railway  train  whence  he 
had  gone  for  the  purpose  of  vomiting.  Pre- 
ferred Ace.  Ins.  Ck>.  of  New  York  v.  Muir,  126 
Fed.  926,  929,  61  O.  O.  A.  456. 

Blood  poisoning  is  a  disease,  Just  as 
many  other  pathological  conditions  of  the  hu- 
man system  resulting  from  the  introduction 
therein  of  other  specific  bacilli  are  diseases. 
It  is,  indeed,  wholly  immaterial  whether 
the  pathological  condition  which  results  in 
death  is  due  to  bacilli  or  not.  Delaney  v. 
Modem  Ace.  Club,  97  N.  W.  91,  93,  121  Iowa, 
528,  63  L.  R.  A.  603. 

DISGUISE. 

See  "In  Disguise." 

DISMISSAL 

"In  those  jurisdictiont  where  the  rule  in- 
dicated by  the  word  'retraxit'  has  been  recog- 
nized, the  substance  of  the  matter  seems  to 
be  that  a  dismissal  by  agreement  of  the  par- 
ties is  equivalent  to  and  is  treated  as  a  pub- 
lic renunciation  on  the  part  of  the  complain- 
ant of  the  claim  asserted  by  him  in  his 
pleadings  against  the  defendant,  and  he  is 
thereafter  estopped  to  bring  it  forward 
again.*'  Lindsay  v.  Allen  (Tenn.)  82  S.  W. 
171,  174. 

DISmSSAI.  WITHOUT  PBEJTJDIOE. 

The  effect  of  a  dismissal  without  preju- 
dice in  a  decree  of  dismissal  is  to  prevent 
such  decree  from  constituting  a  bar  to  an- 
other bill  brought  upon  the  same  title;  but 
it  by  no  means  compromits  the  court  as  a  Ju- 
dicial determination  in  favor  of  such  title. 
Lang's  Heirs  v.  Waring,  25  Ala.  625,  639,  60 
Am.  Dec.  533. 


DISPUTE. 

See  "Amount  in  Dispute**;    "Matter  in 
Dispute." 

DISQUALIFIED. 

Under  Rev.  St  c.  3,  §  18,  which  provides 
that  administration  shall  be  granted  to  the 
husband  upon  the  estate  of  his  wife  if  he 
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will  accept  the  same  and  is  not  "disqualified,** 
a  postnuptial  contract  by  which  a  husband 
relinquishes  all  liis  right  and  interest  in  his 
wife's  estate  does  not  justify  the  county  court 
in  refusing  him  letters  of  administration  on 
her  estate,  since  his  right  to  administer  does 
not  depend  on  his  interest  in  the  estate,  but 
upon  the  mandatory  provision  of  the  stat- 
ute. Orear  v.  Crum,  25  N.  £L  1097,  1098,  135 
I1L294. 


DISSOLUTION. 

See  "De  Facto  Dissolution." 

By  a  dissolution  in  law  is  meant  a 
dissolution  which  may  take  place  either  by 
a  Judgment  of  a  court  of  competent  juris- 
diction, or  by  a  legislative  repeal  of  a  char- 
ter of  a  corporation  where  the  right  of  re- 
peal has  been  reserved  in  the  statute  grant- 
ing the  charter,  or  in  the  Constitution  or  in 
the  general  law,  or  by  the  expiration  of  the 
period  named  in  the  charter  as  the  period  of 
the  duration  of  the  life  of  the  corporation. 
Youree  v.  Home  Town  Mut.  Ins.  Co.  of  War- 
rensburg,  79  S.  W.  176,  178,  180  Mo.  163 
(citing  Thomp.  Corp.). 

A  dissolution  of  a  corporation,  within 
the  contemplation  of  the  law,  is  the  death  of 
the  corporation.  It  means  a  disintegration, 
a  separation,  a  going  out  of  business.  Theis 
V.  Spokane  Falls  Oaslight  Oa,  74  Pac.  1004, 
1006,  34  Wash.  28. 

DISTRIBUTEE. 

The  words  "heir"  and  "distributee,*'  as 
used  in  Rev.  St  1893,  §  2316,  relating  to  ac- 
tions for  wrongful  deatii,  and  declaring  that 
every  such  action  shall  be  for  the  bene- 
fit of  the  wife,  husband,  parent,  and  children 
of  the  person  whose  death  shall  have  been 
so  caused,  and,  if  there  be  none  such,  then 
for  the  benefit  of  the  heirs  at  law  or  dis- 
tributees of  the  person  whose  death  shall 
have  been  so  caused,  etc.,  mean  the  same 
thing.  Kitchen  v.  Southern  Ry.,  48  S.  B. 
4,  6,  68  a  a  554. 

DISTRICT. 

See  "School  District** 

The  word  "district,"  as  used  in  Rev.  St 
S  1014  tU.  S.  Comp.  St  1901.  p.  716],  pro- 
viding that,  where  any  offender  is  committed 
in  any  district  other  than  where  the  offense 
is  to  be  tried,  it  shall  be  the  duty  of  the 
Judge  of  the  district  where  the  offender  is 
Imprisoned  to  issue  a  warrant  for  his  re- 
moval to  the  district  where  the  trial  is  to  be 
had,  applied,  at  the  time  of  the  original  act 
to  one  of  the  judicial  districts  into  which, 
by  that  act,  the  United  States  was  divided; 
but  by  virtue  of  Act  Feb.  21,  1871,  c  62,  16 
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Stat  426^  declaring  that  the  Oonstltation  and 
laws  of  the  United  States  which  are  not 
locally  Inapplicable  shall  haye  the  same  force 
and  effect  within  the  District  of  Columbia 
as  elsewhere  within  the  United  States,  the 
word  "district"  Includes  the  District  of  Co- 
lumbia, and  hence  section  1014  authorizes 
the  removal  of  a  federal  offender  to  the  Dis- 
trict of  Columbia  for  trial  of  an  offense  com- 
mitted there.  In  re  Benson  (U.  S.)  130  Fed. 
486,  488. 

To  give  the  word  ••district"  its  common 
meaning,  it  would  unquestionably  embrace 
a  township  as  well  as  many  other  subdi- 
visions of  territory,  although  in  its  applica- 
tion it  would  in  many  cases  include  less  ter- 
ritory than  a  township,  such  as  an  election 
district  or  a  school  district  The  word  "dis- 
trict," as  used  in  Act  May  8,  1889  (P.  L.  136), 
providing  for  the  incorporation  of  electric 
light  companies,  and  section  2,  authorizing 
such  corporations  to  supply  light,  heat  and 
power  to  the  public  in  the  borough,  town, 
city,  or  district  where  it  may  be  located,  In- 
cludes a  township.  Brown  ▼.  Radnor  Tp. 
Electric  Light  Co.,  57  Atl.  904,  905,  206  Pa. 
453. 

DITCH. 

No  technical  effect  In  conveyancing  has 
been  attributed  to  the  word  "ditch."  Plain- 
tiffs declared  in  ejectment  for  a  strip  of 
land  14  feet  wide  and  about  600  feet  long, 
extending  to  tidal  waters,  and  designated  in 
their  deed  as  "a  certain  ditch."  At  the  trial 
their  claim  of  title  rested  on  a  deed  con- 
taining the  following  clause:  "And  also  the 
said  party  of  the  second  part  [the  plaintiffs] 
is  to  have  the  exclusive  privilege  and  use  of 
a  certain  ditch  that  leads,"  etc.  The  grant 
of  this  exclusive  privilege  was  not  a  con- 
veyance of  land,  for  the  recovery  of  the 
possession  of  which  the  action  could  be 
maintained.  Conover  v.  Atlantic  City  Sew- 
erage Oo.  (N.  J.)  57  AU.  897,  89& 

DIVIDE. 

See  "Equally  Divided.* 

Where  the  Legislature,  after  fixing  the 
boundaries  of  counties,  refers  to  "streams 
which  divide  counties,"  it  must  be  under- 
stood as  meaning  streams  in  which  are  sit- 
uated the  boundary  lines  which  divide  coun- 
ties. Dodge  County  T.  Saunders  County 
(Neb.)  97  N.  W.  617,  6ia 

DIVISIOK. 

See  "Subdivision.** 

The  circu/»t  court  of  the  dty  of  St 
Louis,  which  is  the  Eighth  Judicial  Circuit 
is  one  court  composed  of  many  parts,  called 
"divisions";  each  division  being,  for  certain 


purposes,  in  Itself  a  complete  court  and  ^n- 
dependent  of  the  other  divisions.  A  suit  is 
not  begun  in  any  division.  It  Is  begun  In  the 
circuit  court  and,  under  rules  of  the  court, 
la  assigned  to  a  division.  When  a  cause  is 
assigned  to  a  division,  that  division  becomes 
as  to  that  cause  a  whole  court  and  has  as 
exclusive  Jurisdiction  of  it  as  a  circuit  court 
of  an  adjoining  county  has  of  a  cause  pend- 
ing In  it  Goddard  v.  Delaney  (Mo.)  80  S. 
W.  886,  891. 

DIVISIOK  FEHOE. 

The  words  "division  fence**  In  Civ.  Code, 
i  1301,  relating  to  division  fences  between 
coterminous  owners,  means  that  the  fence  is 
to  be  one  dividing  the  contiguous  property. 
Hoar  v.  Hennessy,  74  Pac.  452,  454,  455,  29 
Mont  253. 

DIVORCE  PROCEEDING. 

As  civil  action,  see  "Civil  Action — Case— 
Suit— etc- 

DOCK. 

See  "Dry  Dock.** 

"A  dock  is  an  artificial  basin  In  connec- 
tion with  a  harbor,  used  for  the  reception  of 
vessels  In  the  taking  on  or  discharging  of 
their  cargoes,  and  provided  with  gates  for 
preventing  the  rise  and  fall  of  the  waters 
occasioned  by  the  tides,  and  keeping  a  uni- 
form level  within  the  docks."  Perry  v. 
Haines,  24  Sup.  Ct  8,  13,  191  U.  8.  17,  48 
U  Ed.  78. 

DOCUMENT. 

The  indictments  against  a  person  are 
"records  or  documents  filed  in  a  public  office 
under  authority  of  law."  Code  Cr.  Proc  i 
272;  Code  Civ.  Proc.  ft  866.  They  are  the 
property  of  the  state,  and  a  willful  and  un- 
lawful removal  of  them  constitutes  a  crime 
under  Pen.  Code,  §  94.  People  v.  Mills,  70 
N.  E.  786,  789.  178  N.  Y.  274,  18  N.  Y.  Or. 
B.  269. 

DOING  BUSINESS. 

See,     also,     "Carrying    on     BualnessH; 
"Transacting  Business." 

"It  Is  Impossible  to  assent  to  the  prop- 
osition that  'doing  business'  within  a  state 
means  a  persistent  or  continuous  condition 
of  doing  or  ofiEering  to  do  Business,  usually 
leading  to  the  appointment  of  an  agent  or 
the  establishment  of  an  office  within  the 
state."  An  officer  and  authorized  agent  of 
defendant  a  manufacturing  corporation  of 
another  state,  was  in  Connecticut  on  busi- 
ness connected  with  a  contract  made  with 
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plaintiff  by  the  predecessor  of  defendant,  to 
whose  rights  and  liabilities  it  had  succeeded, 
when  he  was  served  with  summons  in  an 
action  brought  by  plaintiff  against  defendant 
In  the  federal  court  for  Gonnepticut  for 
breach  of  the  same  contract.  Neither  de- 
fendant nor  its  predecessor  had. ever  main- 
tained an  office  or  agent  in  Connecticut,  but 
they  had  made  a  number  of  sales  in  the 
state,  including  the  one  to  plaintiff  which 
was  in  controversy.  Held,  that  the  service 
was  good,  and  gave  the  court  Jurisdiction  of 
defendant  New  Haven  Pulp  &  Board  Co. 
V.  Downingtown  Mfg.  Co.  (U.  S.)  130  Fed« 
605,  60a 

Defendant,  a  Virginia  railroad  company, 
neither  owned  nor  operated  any  railroad  lo- 
cated in  Pennsylvania,  and  maintained  no 
office  in  that  state,  though  three  directors 
and  its  assistant  secretary  resided  there, 
who  may,  at  various  times,  have  received 
and  given  information  Indirectly  affecting 
the  corporation*s  business  elsewhere.  De- 
fendant's cars,  both  freight  and  passenger, 
were  transported  through  Pennsylvania  by 
other  railroads,  for  the  convenience  of  pas- 
sengers and  shippers,  such  railroads,  how- 
ever, paying  for  the  use  of  the  cars,  and  re- 
ceiving the  freight  and  passenger  rates  for 
that  portion  of  the  haul  that  was  done  in 
Pennsylvania.  Defendant  was  also  a  mem- 
ber of  a  freight  transportation  line  which 
maintained  an  agency  in  Pennsylvania  for 
the  solicitation  of  freight  to  be  shipped  un- 
der through  bills  of  lading,  each  line  receiv- 
iQg  a  proportionate  share  of  the  freight,  and 
each  contributing  to  the  expenses  of  the 
agency;  and  another  railroad  located  in 
Pennsylvania  sold  coupon  tickets  in  connec- 
tion with  its  own  tickets  only,  good  over 
defendant's  road,  accounting  each  month  to 
defendant  for  its  proportion  of  the  proceeds. 
The  facts  did  not  justify  a  finding  that  de- 
fendant was  doing  business  In  Pennsylvania, 
so  as  to  authorize  it  to  be  sued  in  that  state. 
Barle  t.  Chesapeake  &  O.  By.  Co.  (U.  S.) 
127  Fed.  235,  237. 

A  foreign  insurance  company,  though  it 
has  ceased  to  solicit  new  business,  Is  still 
doing  business  in  the  state,  so  that  jurisdic- 
tion may  be  acquired  by  service  on  an  agent, 
where  it  still  has  outstanding  policies  in  the 
state,  on  which  It  collects  dues,  and,  in  case 
of  losses  thereunder,  adjusts  them  and  makes 
remittances.  Johnston  v.  Mutual  Beserve 
Fund  life  Ins.  Co.,  87  N.  T.  Supp.  438^  441, 
43  Misc.  Bep.  251. 

A  foreign  corporation,  the  office  of  which 
Is  in  another  state,  and  which  merely  has 
an  agent  In  this  state,  who  maintains  an  of- 
fice for  his  own  convenience,  and  does  not 
have  exclusive  control  of  the  business  in  the 
state,  and  keeps  no  books  nor  bank  account, 
and  makes  no  contracts  for  the  sale  of  goods, 
but  reports  everything  to  the  home  office, 
and  who  usually  makes  sales  to  parties  out- 


\side  the  state,  and,  while  a  particular  sale 
was  made  of  coal  situated  in  the  state  to 
a  resident,  it  had  been  previously  sold  to 
a  party  without  the  state,  who  had  rejected 
it,  is  not  doing  business  in  the  state  within 
Laws  1892,  p.  1805,  c.  687,  as  amended  by 
Laws  19Q1,  p.  1326,  c  538,  prescribing  the 
conditions  on  which  foreign  corporations  may 
do  business  in  the  state.  Penn  Oollierles  Co. 
V.  McKeever,  87  N.  Y.  S.  8G9,  03  App.  Div. 
303. 

A  corporation,  to  be  "doing  business," 
must  transact  within  the  state  some  sub- 
stantial part  of  its  ordinary  business,  con- 
tinuous in  the  sense  that  it  is  distinguished 
from  merely  casual  or  occasional  transac- 
tions, and  it  must  be  of  such  a  character  as 
will  give  rise  to  some  form  of  legal  obliga- 
tion. Where  a  foreign  railroad  corporation 
only  maintained  an  advertising  agent  within 
the  state,  whose  duties  were  only  to  explain 
to  intending  travelers  and  shippers  of  freight 
the  advantages  of  traveling  and  shipping 
over  such  railroad,  and  the  agent  possessed 
no  power  to  sell  tickets  or  contract  on  be- 
half of  the  railroad  company,  the  railroad 
was  not  doing  business  within  the  state,  so 
as  to  authorize  service  of  summons  on  it  by 
delivering  a  copy  to  such  agent  Bich  v. 
Chicago,  B.  &  Q.  B.  Co.,  74  Pac  1008,  1000, 
84  Wash.  14. 

A  single  transaction  by  a  foreign  corpo- 
ration may  constitute  a  "doing  of  business 
In  this  state"  within  the  meaning  of  section 
1283,  Gen.  St  1001,  making  certain  require- 
ments of  foreign  corporations  doing  business 
in  the  state,  where  such  transaction  is  a  part 
of  the  ordinary  business  of  the  corporation, 
and  indicates  a  purpose  to  carry  on  a  sub- 
stantial part  of  its  dealings  here.  John  Deere 
Plow  Oo.  v.  Wyland  (Kan.)  76  Pac  863. 

DOMESTIC  BILL 

A  domestic  bill,  under  the  Mississippi 
statutes,  is  one  drawn  by  a.  person  in  th» 
state,  or  dated  at  a  place  in  the  state,  or  » 
person  living  therein.  Bagsdale  t.  Franklin 
25  Miss.  143,  145. 

DOMICILE. 

See  "Change  of  Domicile.^ 

Domicile  is  the  place  where  one  has  his 
true  fixed  permanent  home  and  principal  es- 
tablishment, and  to  which,  whenever  he  la 
absent,  he  has  the  intention  of  returning, 
and  where  he  exercises  his  political  rights. 
There  must  exist  in  combination  the  fact 
of  residence  and  the  animus  manendi.  Besi- 
dence  within  the  district,  to  give  the  court 
jurisdiction  of  proceedings  In  bankruptcy, 
must  be  bona  fide;  and  the  removal  of  a 
person  from  one  district  to  another,  for  the 
express  purpose  of  filing  a  petition  in  bank- 
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ruptcy  therein,  and  with  the  Intent  of  leav- 
ing the  district  as  soon  as  he  obtained  a 
discharge,  does  not  make  him  a  resident,  so 
as  to  confer  jurisdiction  on  the  court  In  re 
Gamean  (U.  8.)  127  Fed.  677,  678,  62  C.  C.  A. 
403. 


Every  person  must  have  a  domicile.  He 
can  have  but  one,  which,  when  once  estab- 
lished, continues  until  he  renounces  it  and 
takes  up  another  in  its  stead.  It  is  not  lost 
by  temporary  absence.  The  question  is  one 
of  fact,  and  It  is  often  difficult  to  determine. 
A  person  who  has  left  his  home  in  the  coun- 
try, and  moved  with  his  family  to  a  city, 
where  he  has  a  residence,  with  no  fixed  in- 
tention of  returning  to  his  country  home, 
which  he  has  rented  on  shares,  reserving 
three  rooms  in  the  house  for  his  own  use, 
becomes  a  resident  of  the  city,  and  is  liable 
'  to  be  taxed  as  such.  Olty  of  Lebanotk  v. 
Biggers  (Ky.)  7S  S.  W.  213,  214. 

Restdenee  disttaiKvislied. 

'*The  distinction  between  'residence'  and 
'domicile,'  in  the  law  of  process  and  attach- 
ment, is  very  clearly  marked  by  the  deci- 
sions. 'Domicile'  is  a  much  broader  term 
than  that  of  'residence.'  A  man  may  have 
his  domicile  in  one  state,  and  actually  reside 
In  another,  or  in  a  foreign  country.  If  he 
has  once  had  a  residence  in  a  particular 
place,  and  removed  to  another,  but  with  the 
intention  of  returning  after  a  certain  time, 
however  long  that  may  be,  his  domicile  is  at 
the  former  residence,  and  his  residence  at  the 
place  of  his  habitation."  Atkinson  v.  Wash- 
ington &  Jefferson  College,  46  S.  E.  253,  259, 
54  W.  Va.  32  (quoting  Drake,  Attach.  §  59). 

The  word  "domicile,"  in  a  statute  which 
provides  that  no  person  who  is  an  inhabit- 
ant of  the  state  shall  be  sued  out  of  the 
county  in  which  he  has  his  domicile,  except 
in  certain  cases,  is  used  in  the  sense  of 
"residence."  There  may,  however,  be  a  dif- 
ference between  a  man's  residence  and  his 
domicile.  He  may  have  his  domicile  In  one 
place,  and  still  may  have  a  residence  in  an- 
other; for,  although  a  man  for  most  pur- 
poses can  be  said  to  have  but  one  domicile, 
he  may  have  several  residences.  Pearson  v. 
West  (Tex.)  77  S.  W.  944,  945  (quoting  Brown 
V.  Boulden,  18  Tex.  431,  434). 

Of  oorporatioiL. 

The  "domicile  of  a  corporation'*  Is  with- 
in the  jurisdiction  that  creates  it,  but  it  is 
a  well-settled  principle  that  foreign  corpora- 
tions seeking  to  do  business  within  another 
jurisdiction,  with  some  exceptions,  can  only 
enter  it  for  the  purpose  of  doing  business  un- 
der a  permit,  when  it  is  required,  and  the 
law  granting  the  permission  can  impose  con- 
ditions that  practically  submit  such  corpo- 
ration to  the  jurisdiction  of  the  state,  so  far 
as  pertains  to  the  business  there  carried  on. 
State  V.  Fidelity  &  Deposit  Co.  of  Maryland 
O'ex.)  80  S.  W.  544,  550. 


DRAWING  THE  STUMPS 

DONATIO  CAUSA  MORTIS. 

See  "Gift  Causa  Mortis." 

DONATIO  INTER  VIVOS. 


See  "Gift  Inter  Vivoiu" 

DONE. 

See  "Business  Done.** 

DORMANT  JUDGMENT. 

The  word  "dormant,"  as  applied  to  judg- 
ments, is  broad  enough  to  coyer  judgments 
which  haye  not  wholly  lost  their  vitality,  but 
which  cannot  support  an  execution  for  want 
of  necessary  parties.  Manley  ¥•  Mayer 
(Kan.)  75  Pac.  660,  660. 

DOUBT. 

See  ^'Reasonable  Doubt" 

DOWER. 

See  "Election  Dower.*^ 

Dower  accrues  to  the  widow,  and  not  ta 
the  wife,  and  until  she  becomes  a  widow 
her  right  is  inchoate  and  contingent  Her 
claim  can  only  become  effectiye  on  the  death 
of  her  husband  and  her  survival.  Sherman 
V.  Hayward,  90  N.  Y.  Supp.  481,  482. 


DRAINAGE  OF  LAND. 

The  term  "drainage  of  land"  has  prac- 
tically the  same  application  as  'Ireclama- 
tlon."  The  one  is  the  means  employed,  the 
other  the  result  Laguna  Drainage  Dlst  t. 
Charles  Martin  Co.,  77  Pac.  033»  836, 144  Gal. 
209. 


DRAWING  A  PRIZE. 

"Drawing  a  prize*'  is  the  ascertainment 
by  chance  or  otherwise,  of  who  is  entitled  to- 
a  particular  result  or  a  particular  thing,  by 
means  of  some  prearranged  mode  of  asc^ 
talning  the  result;  and  as  soon  as  the  num- 
ber which  entitles  the  ticket  holder  to  the- 
money  or  article  is  drawn  from  the  wheel, 
or  otherwise  ascertained,  the  prize  is  said 
to  be  "drawn."  The  drawing  and  receiving 
are  independent  acts.  People  t.  Kent  6  Cat 
89,  90. 

DRAWING  THE  STUMPS. 

Where  the  coal  in  any  division  or  sec- 
tion of  a  mine  has  been  exhausted,  all  the- 
miners  are  withdrawn  from  that  particular 
place,  and  the  stumps  or  pillars  of  coal  «*ij>- 
portlng  the  roof  over  the  room  In  imicn  the- 
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miners  work  are  taken  out  for  tbe  coal  they 
contain.  In  remoTlng  them,  props  of  timber 
are  nsed  to  support  the  roof.  The  remoYlng 
of  these  pillars  or  stnmps  is  called  ''drawing 
the  stumps."  Bast  Jellico  Coal  Oo.  r.  Golden 
(Ky.)  79  8.  W.  291,  292. 

DRESS  GOODS. 

Wool  dress  robes  or  dress  patterns,  con- 
sisting of  women's  dress  goods  of  wool,  em- 
broidered with  silk,  imported  in  single  pat- 
terns in  separate  lengths  and  pieces,  each 
pattern  comprising  the  material  for  the  body 
and  trimming  of  a  dress,  are  "dress  goods.*' 
Thomas  y.  Wanamaker  (U.  8.)  129  Fed.  92, 
63  0.  G.  A.  594. 

Embroidered  dress  goods  of  wool  are 
dutiable  under  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  K,  par.  369,  30  Stat.  184  [U.  S. 
Comp.  St  1901,  p.  1667],  as  "dress  goods 
•  •  •  of  wool,  and  not  specially  provided 
for,**  rather  than  as  "articles  embroidered  by 
hand  or  machinery  •  •  •  made  of  wool,'* 
under  paragraph  871  of  said  act  (30  Stat.  185 
[U.  S.  Comp.  St.  1901,  p.  1667]).  Hall  & 
Bishop  y.  United  States  (TJ.  8.)  131  Fed.  648. 

DRUGS. 

Freah  letves  of  aconite  and  belladonna, 
and  fresh  roots  of  bryonia,  immersed  in  their 
natural  condition  in  alcohol  for  preservation, 
are  not  "drugs  advanced  in  value  or  condi- 
tion," as  used  in  paragraph  20,  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  A.  30  Stat. 
151  [U.  S.  Comp.  St  1901,  p.  1628].  Boerieke 
&  Runyor.  C^  v.  United  States  (U.  S.)  126 
Fed.  1018. 

DRUMMER. 

The  word  •'drummers,"  as  used  in  Rev. 
St.  Mo.  S§  1024-1026,  requiring  foreign  cor- 
porations for  pecuniary  profit  doing  business 
in  the  state  to  file  articles  of  incorporation 
and  be  subject  to  local  visitation  and  the 
payment  of  taxes  on  its  business,  and  ex- 
pressly excepting  from  the  operation  of  the 
statute  "drummers  or  traveling  salesmen 
soliciting  business  in  this  state  for  foreign 
corporations  which  are  entirely  nonresident," 
means  employes  of  such  corporations  em- 
ployed to  go  into  other  states  and  commu- 
nities to  drum  up  and  solicit  business  for  the 
houses  they  represent.  Strain  v.  Chicago 
Portrait  Co.,  126  Fed.  831,  836. 

DRUNKENNESS. 

As  temporary  Insanity,  see  "Temporary 
Insanity." 

DRY  DOCK. 

A  dry  dock  differs  from  an  ordinary  dock 
only  in  the  fact  that  it  is  smaller,  and  pro- 
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vided  with  machinery  for  pumping  out  the 
water  in  order  that  the  vessel  may  be  re- 
paired. All  injuries  suffered  by  the  hulls  of 
vessels  below  the  water  line,  by  collision  or 
stranding,  must  necessarily  be  repaired  in 
a  dry  dock.  Proceedings  in  rem  to  enforce 
a  lien  for  repairs  furnished  to  a  vessel  which 
was  at  the  time  engaged  in  navigating  the 
Erie  Canal  are  no  less  within  the  exclusive 
admiralty  Jurisdiction  of  the  federal  courts 
because  such  repairs  were  made  In  dry  dock. 
Perry  v.  Haines,  24  Sup.  Ct  8,  13,  191  U.  S. 
17,  48  L.  Ed.  73. 

DUE. 

See  "Debt   Due   or  to   Become   Due"; 
"Now  Due  and  Payable." 

"  'Due'  means  owed  or  owing  to.  It 
implies  an  obligation  or  duty  imposed  by 
law — the  duty  to  pay  what  is  owed — but  it 
does  not  of  itself  imply  a  promise  to  do  so." 
In  re  McOuire  &  Hanlein  (U.  S.)  132  Fed. 
394,  395. 

BUE  CARE. 

The  expression  "due  care"  Is  not  the 
equivalent  of  "ordinary  care."  City  of  San 
Antonio  v.  Talerico  (Tex.)  78  S.  W.  28,  32. 

BUE  COURSE  OF  ULW. 

The  expressions  "due  course  of  law"  and 
"law  of  the  land"  do  not  mean  any  act  that 
the  Legislature  may  have  passed,  if  such  act 
does  not  give  to  one  opportunity  to  be  heard 
before  being  deprived  of  property,  liberty,  or 
reputation,  or,  having  been  deprived  of  ei- 
ther, does  not  afford  a  like  opportunity  of 
showing  the  extent  of  his  injury,  and  give 
an  adequate  remedy  to  recover  therefor. 
Hanson  v.  Krehbiel  (Kan.)  75  Pac  1041, 1042. 
64  L.  R.  A.  790. 

BUE  BUJGENOE. 

A  passenger  in  such  a  stupor  that  be 
could  not  be  waked  up  either  by  shnking  or 
kicking  could  not  have  been  found  to  have 
been  a  person  "in  the  exercise  of  due  care 
and  diligence,"  had  an  indictment  been  re- 
sorted to,  and  therefore  he  could  not ,  be 
found  to  have  been  in  the  exercise  of  due 
diligence,  as  was  alleged  in  an  action  to  re- 
cover a  penalty  for  wrongfully  causing  his 
death.  The  court  continued:  "We  use  the 
words  *due  diligence*  in  place  of  the  words 
'due  care'  found  in  Rev.  Laws,  c.  Ill,  S  267, 
merely  because  those  are  the  words  of  the 
count  in  question,  and  of  St.  1886,  p.  117,  c. 
140,  under  which  the  action  was  brought, 
and  not  because  there  is  any  distinction  be- 
tween those  words  and  the  words  of  Rev. 
Laws,  c.  Ill,  S  267."  Hudson  v.  Lynn  &  B.. 
R.  Co.,  71  N.  E.  66,  70,  185  Mass.  610. 
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DUE  nr  THE  SAME  RIGHT. 

See  "Debt  Due  In  the  Same  Right"* 

DUE  PROCESS  OF  ULW. 

Whether  property  !■  taken  without  due 
process  of  law  depends  upon  the  nature  of 
each  particular  case.  If  it  be  such  an  ex- 
ercise of  power  "as  the  settled  maxims  of 
law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  indiyidual 
rights  as  those  maxims  prescribe  for  the 
classes  to  which  the  one  in  question  be- 
iongs,"  it  is  due  process  of  law.     Leigh  ▼. 


"Due  process  of  law  may  be  said  to  be 
satisfied  wheneyer  an  opportunity  is  offered 
to  invoke  the  equal  protection  of  the  law 
by  Judicial  proceedings  appropriate  for  the 
purpose,  and  adequate  to  secure  the  end  and 
object  sought  to  be  attained."  Reed  t.  Reed 
(Neb.)  98  N.  W.  73.  70. 

**  *Due  process  of  law*  means  according 
to  the  settled  course  of  Judicial  proceedings.'* 
City  of  St  Louis  ▼.  Gait,  77  S.  W.  876,  879, 
179  Mo.  8,  63  L.  R.  A.  778. 

A  Jury  trial  is  not  necessary  to  consti- 
tute "due  process  of  law*'  in  every  case.    A 


Green,  24  Sup.  Ct  390,  392,  193  U.  a  79,  4  '  defendant  is  not  deprived  of  due  process  of 


L.  Ed.  623  (quoting  Cooley,  Const  Lim.  [7th 
Ed.]  506). 

To  say  that  the  law  of  the  land,  or  due 
process  of  law,  may  mean  the  very  act  of 
the  Legislature  which  deprives  the  citizen 
of  his  rights,  privileges,  or  property,  leads  to 
a  simple  absurdity.  The  Constitution  would 
then  mean  that  no  person  should  be  deprived 
of  his  property  or  rights  unless  the  Legisla- 
ture shall  pass  a  law  to  effect  the  wrong, 
and  this  would  be  throwing  the  restraint ,  or  the  imposition  of  burdens  on  his  property 
Away.  It  follows  that  a  law  which,  by  its  I  for  the  public  use,  shall  in  all  cases  be  done 
iwn  Inherent  force,  extinguishes  rights  of  |  by  reswt  to  courts  of  Justice.  McMillan  v. 
property,  or  compels  their  extinction  without ;  City  of  Butte  (Mont)  76  Pac.  203,  205  (dt- 
any  legal  proceedings  whatever,  comes  dl- 1  ing  Murray  v.  Hoboken  Land  &  Improve- 
rectly  in  conflict  with  the  Constitution.    King   ment  Ck>.,  69  U.  S.  [18  How.]  272,  15  L.  Ed. 


law,  In  a  proceeding  under  an  act  providing 
for  the  condemnation  and  destruction  of  liq- 
uor Illegally  kept  for  sale,  by  the  fact  that 
he  was  denied  a  Jury  trial.  Kirkland  v. 
State  (Ark.)  78  S.  W.  770,  772,  65  Lu  R.  A. 
76. 

The  expression  "due  process  of  law,"  as 
used  in  the  Constitution  of  the  United  States, 
does  not  require  that  the  assertion  of  tbe 
rights  of  the  public  against  the  Individual 


V.  Hatfield  (U.  S.)  130  Fed.  564,  579  (quoting 
Wynehamer  v.  People,  13  N.  Y.  378). 

"Due  process  of  law  in  a  criminal  case  re- 
quires a  law  describing  the  offense.  The 
offense  must  be  described  in  the  accusation. 
The  accused  must  be  given  his  day  in  court 
His  trial  must  proceed  according  to  estab- 
lished procedure,  consisting  of  rules  of  plead- 
ing and  practice."  Jamison  v.  Wimbish  (U! 
S.)  130  Fed.  351,  358  (quoting  10  Am.  &  Eng. 
Enc.  of  Law  [2d  Ed.]  p.  303). 

*^ue  process  of  law"  means  an  orderly 
proceeding  adapted  to  the  nature  of  the  case, 
in  which  the  citizen  has  an  opportunity  to 
be  heard;  and,  where  such  opportunity  is 
granted  by  the  law,  the  citizen  cannot  com- 
plain of  the  procedure  to  which  he  is  re- 
quired to  conform.  State  v.  District  Court  of 
St.  Louis  County,  97  N.  W.  132, 134»  90  Minn. 
467. 

Due  process  of  law  requires  that  the 
ovrner  be  given  an  opportunity  to  be  heard 
at  a  trial  before  his  private  property  be  tak- 
en and  adjudged  forfeited  for  his  misconduct 
ir  for  a  protection  of  the  public  health.  He 
oannot  be  deprived  of  the  right,  either  before 
or  after  such  taking  of  the  property,  to  have 
a  Judicial  inquiry  whether  in  fact  he  has  for- 
feited the  right  to  his  property  by  coming 
within  the  condemnation  of  the  law.  Lowe 
V.  Conroy  (Wis.)  97  N.  W.  942,  944,  66  L.  R 
A.  907. 

By  "due  process  of  law"  Is  meant  notice 
and  an  opportunity  to  be  heard.  Beebe  v. 
Magoun,  97  N.  W.  986,  122  Iowa,  94. 


372). 

Due  process  of  the  law  Includes  every 
step  from  summons  to  Judgment,  and,  if  a 
party  is  deprived  of  any  right  usually  accord- 
ed to  others,  it  Is  not  "due  process  of  law." 
EUglander  v.  Star  Ca,  90  N.  Y.  Supp.  772, 776. 

DUE  TO  THE  PUBLIO* 

See  "Debt  Due  to  the  PubUc** 

DUEBIIX. 

"When  the  court,  In  Fleming  t.  Bulge, 
6  Ala.  373,  said  that  a  duebill  was,  in  legal 
effect,  a  promissory  note,  it  only  announced 
a  well-recognized  i»inciple  that  from  a  due- 
bUl  the  law  Implies  an  obligation  to  pay  the 
amount  acknowledged  by  It  to  be  owing,  as 
the  law  Implies  from  a  promissory  note  an 
obligation  on  the  part  of  the  promisor  to  paj 
the  amount  promised  to  be  paid;  yet  a  due- 
bill  and  a  promissory  note  are  in  many  re- 
spects unlike.  A  duebill  is  not  assignable 
by  Indorsement;  a  promissory  note  Is.  A 
duebill  Is  not  entitled  to  days  of  grace;  a 
promissory  note  is.  A  duebill  Is  a  brief  ac- 
knowledgment of  a  debt;  a  promissory  note 
is  a  promise  in  writing  to  pay  a  specified 
sum  at  a  time  therein  fixed.  They  are,  how- 
ever, in  legal  effect,  the  same,  for  the  law 
Implies  a  like  obligation  from  each— the  ob- 
ligation to  pay  the  debt  acknowledged  to  be 
due  by  the  one,  and  the  debt  promised  to 
be  paid  by  the  other."  In  re  McGuire  & 
Hanlein  (U.  S.)  132  Fed.  394,  395. 
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DULY  AUTHORIZED  AGENT. 

A  receiyer  for  collection  and  enforce- 
ment of  the  liability  of  stockholders,  ap- 
pointed by  the  coort,  pursuant  to  the  statutes 
of  Minnesota,  in  a  9uit  by  creditors  of  the 
insolvent  corporation  against  it  and  its  stock- 
holders to  charge  the  stockholders  with  their 
liability  for  its  debts,  is  a  duly  authorized 
agent  of  the  corporation's  creditors  to  prove 
their  debt  against  the  estate  of  a  bankrupt 
stockholder.  Dight  t.  Chapman,  75  Pac.  585, 
588»  44  Or.  265,  65  L.  B.  A.  793. 


DULY  PROTESTED. 

''Duly  protested"  Is  equivalent  to  an 
averment  that  a  bill  was  presented  at  maturi- 
ty at  the  place  of  payment  named  in  it 
BatUe  V.  Weems,  44  Ala.  105, 107. 


DUPLICATE. 

••The  meaning  of  the  word  'duplicate/  In 
legal  phraseology,  is  the  same  as  that  in  its 
use  among  business  men.  It  is  tersely  and 
correctly  stated  in  10  Am.  &  Eng.  Bncycl. 
of  Law,  318,  as  follows:  *  "Duplicate"  is  de- 
fined as  a  document  which  is  the  same  in 
all  respects  as  some  other  instrument,  from 
which  it  is  indistinguishable  in  its  essence 
and  operation.'  A  substantially  like  defini- 
tion is  given  of  the  word  in  all  the  law  dic- 
tionaries in  common  use.  In  BurrilFs  Dic- 
tionary, verbum  'Duplicate,'  Is  given  the  fol- 
lowing ample  definition:  'A  duplicate  is 
sometimes  defined  to  be  a  copy  of  a  thing, 
but  though  generally  a  copy,  a  duplicate  dif- 
fers from  a  mere  copy  in  having  all  the  valid- 
ity of  an  original.  Nor,  it  seems,  need  it  be 
an  exact  copy.  Defined  also  to  be  the  coun- 
terpart of  an  instrument;  but  in  indentures 
there  is  a  distinction  between  counterparts 
executed  by  the  several  parties,  respectively, 
each  party  affixing  his  or  her  seal  to  only 
one  counterpart  and  duplicate  originals,  each 
executed  by  all  the  parties.' "  In  paragraph 
6  of  Schedule  A  of  the  war  revenue  act  of 
June  13, 1898,  c.  448»  30  Stat  458  [U.  S.  Comp. 
St  1901,  p.  2304],  which  requires  a  stamp  to 
be  affixed  to  each  bill  of  lading,  manifest 
etc.,  ''and  to  each  duplicate  thereof,"  the 
word  ••duplicate"  is  to  be  defined,  in  accord- 
ance with  the  meaning  given  it  generally  in 
business,  as  one  of  two  instruments,  each  of 
which  is  original,  and  intended  to  have  the 
force  of  an  obligation  irrespective  of  the  oth- 
er, and  not  as  meaning  merely  a  copy. 
Wright  V.  Michigan  Cent  B.  Co.  (U.  S.)  130 
Fed.  843,  846. 

DURESS. 

•rro  constitute  •duresii'  sufflcfent  to  avoid 
a  contract  in  this  state,  the  means  adopted 
need  only  be  of  a  character  necessary  to  over- 
come the  will   and  desire  of  the   injured 


party,  whether  that  person  be  below  or  above 
the  average  person  in  firmness  and  courage, 
and  whether  the  means  employed  come  clear- 
ly within  the  common-law  definition  of  'dur* 
ess'  or  otherwise:  In  other  words,  the  law 
extends  its  protection  to  an  individual,  with- 
out reference  to  whether  he  is  strong  or 
weak,  intellectually,  and  refuses  to  measure 
his  rights  by  an  arbitrary  yardstick  avowed- 
ly applicable  only  to  men  of  ordinary  intel- 
lect firmness,  and  courage."  Nebraska  Mut 
Bond  Ass'n  v.  Klee  (Neb.)  97  N.  W.  476,  478 
(citing  First  Nat  Bank  v.  Sargent  91  N.  W. 
595,  65  Neb.  594,  59  L.  R.  A.  296;  Galusha 
V.  Sherman,  81  N.  W.  495,  501,  105  Wis.  263, 
47  L.  R.  A.  417). 

'Duress  exists  when  one,  by  an  unlawful 
act  of  another,  is  induced  to  make  a  contract 
or  perform  some  act  under  circumstances 
which  deprive  him  of  the  exercise  of  his 
free  will."  Where  plaintiff  admitted  that  no 
threats  were  made  to  induce  her  to  sign  a 
chattel  mortgage,  which  was  given  on  an  ex- 
change of  houses  between  herself  and  de- 
fendant but  after  holding  out  for  several 
hours  and  refusing  to  sign  the  mortgage,  she 
did  so  finally  on  the  insistence  of  defendant 
and  his  brother  that  a  valid  trade  had  been 
made,  and  that  if  she  refused  to  sign  she 
would  become  liable  for  a  larger  amount 
than  that  for  which  the  mortgage  was  given, 
the  mortgage  was  not  void  for  duress. 
Knight  V.  Brown  (Mich.)  100  N.  W.  602,  603 
(quoting  Hackley  t.  Headley,  45  Mich.  569, 
8  N.  W.  511). 

"To  be  duress,  the  act  must  be  physical 
violence,  threats  of  violence  or  harm,  or  im- 
prisonment or  threat  of  imprisonment"  One 
of  three  brothers,  who  owned  all  their  prop- 
erty in  a  partnership,  died,  leaving  his  estate 
by  will  to  his  two  brothers  equally,  and  re- 
questing them  to  adopt  his  children,  which 
they  did.  They  continued  to  hold  their  prop- 
erty in  common,  and  the  estate  had  been 
largely  increased  in  value,  when,  more  than 
20  years  later,  the  Second  brother  died  in- 
testate, leaving  a  widow  and  children.  The 
surviving  brother  then  proposed  the  forma- 
tion of  a  corporation  to  take  the  comifion 
property,  and  that  a  division  be  made  be- 
tween the  persons  in  interest  who  were  then 
all  adults,  by  the  allotment  of  stock  to  each. 
Though  there  was  some  opposition,  he  insist- 
ed and  declared  that  otherwise  he  would  ad- 
minister the  estate  as  surviving  partner,  and 
the  others  would  get  only  what  the  courts 
allowed  them.  After  the  matter  had  been 
under  consideration  for  six  months,  aur  agree- 
ment for  the  formation  of  a  corporation  and 
the  allotment  of  the  stock  was  signed  by  the 
persons  in  interest  except  one,  whose  in- 
terest was  bought  by  the  others.  The  agree- 
ment  was  carried  out  and  the  common  es- 
tate was  owned,  and  the  business  managed, 
by  the  corporation  with  marked  success. 
The  agreement  for  division  of  the  stock  as 
a  family  settlement  would  not  be  set  aside, 
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after  a  lapse  of  12  yean,  on  the  ground  that 
the  acts  and  threats  of  the  survlYing  brother 
amounted  to  duress.  Bumea  r.  Bumes  (U. 
ft.)  132  Fed.  485,  488. 

DUTY. 

See  "Public  Duty.** 
Other  duties,  see  "Other.** 

There  are  Instances  where  the  word 
''duty"  may  be  used  In  a  pleading,  although 
perhaps  not  with  the  utmost  propriety,  In 
characterizing  the  nature  of  the  plaintiff's 
employment,  as  where  the  word  Is  used  as 
descriptive  of  an  ultimate  fact  as  to  the  char- 
acter of  the  work  which  he  was  required 
to  do,  as  that  one  of  the  duties  which  plain- 
tiff was  employed  to  perform  was  to  Inspect 
his  locomotlre.  In  such  an  Instance  the  al- 
legation Is  one  of  ultimate  fact,  and  Is  par- 
tially descriptlye  of  what  his  contract  was. 
Pittsburgh  C,  O.  &  St  L.  Ry.  Co,  r.  Llght- 
helser  (Ind.)  71  N.  B.  218,  22a 

DWELLING  HOUSE. 

See  "One  Dwelling  House.** 

"Dwelling  house,"  as  used  In  Civ.  Code, 
§  1237,  providing  that  the  homestead  con- 
sists of  the  dwelling  house  in  which  the 
claimant  resides  and  the  land  on  which  It  Is 
situated,  means  the  building  which  is  occu- 
pied as  a  dwelling  house  by  the  family,  and 
not  such  portion  of  the  building  as  may  be 
actually  used  by  the  family  for  residence 
purposes.  In  re  Levy's  Estate,  76  Pac.  801, 
302,  141  Cal.  646,  99  Am.  St  Bep.  92. 

Uncompleted  buildings  not  furnished 
with  either  doors  or  windows,  and  not  oc- 
cupied nor  reasonably  capable  of  occupancy 
for  dwelling  purposes,  are  not  "dwelling 
houses"  within  Gen.  St.  p.  2838,  S  167,  provid- 
ing that  nothing  in  the  act  (the  road  act) 
shall  be  construed  to  extend  to  pulling  down 
or  removing  any  dwelling  house  which  may 
encroach  on  any  highway.  Whittlngfaam  v. 
Hopkins  (N.  J.)  57  Atl.  402,  404. 

An  owner  of  an  adjoining  lot  sued  a 
church  corporation  to  enforce  a  building  re- 
striction in  defendant's  deed  providing  that 
no  building  or  part  of  a  building  should  be 
erected  in  the  rear  end  of  the  lot  conveyed 
to  be  used  other  than  a  dwelling  house,  and 
that  no  building  should  be  erected  within 
10  feet  of  the  line  of  the  north  side  of  a 
34  feet  wide  street  The  rear  end  of  the 
lot  was  the  north  side  of  the  34  feet  wide 
street  To  the  east  of  the  church  was  a  par- 
ish building.  The  church  began  to  build  an 
addition  to  such  building,  no  portion  of  which 
was  within  the  10  feet  back  of  the  line  of 
such  street  The  building  contained  living 
rooms,  bedrooms,  and  studies  for  the  clergy, 
and  was  to  be  used  as  thehr  residence.    Held* 


that  the  addition  was  not  a  "dwelling  house** 
within  the  language  of  the  restriction.  Crof- 
ton  T.  St  Clement's  Church,  57  Aa  570,  572, 
208  Pa.  209. 

An  awning  in  front  of  a  building  extend- 
ing thirteen  feet  from  the  house  line  to  the 
curb,  supported  by  five  posts  and  covered 
with  a  roof  of  transparent  glass,  is  not  cov- 
ered by  the  words  "dwelling  house  or  other 
building"  in  a  deed  providing  that  the  front 
line  of  any  messuages,  dwelling  houses,  or 
other  buildings  shall  recede  eight  feet  from 
the  street  line.  Olcott  v.  Sheppard,  Knapp 
&  Co^  89  N.  Y.  Supp.  201,  202,  96  App.  Div. 
281. 

EACH. 

In  a  tax  deed  reciting  the  sale  of  several 
tracts,  the  use  in  the  granting  clause  of  the 
words  "and  each  and  every  separate  tract 
and  parcel  thereof,"  in  addition  to  the  stat- 
utory form  designating  the  property  convey- 
ed as  "the  real  property  last  hereinbefore 
described,"  indicates  a  purpose  to  convey  all 
the  land  sold.  Gibson  t.  Kueffer  (KaaJ  77 
Pac.  282. 

EARNING  CAPACITY. 

See  **Capacity  to  Earn  Monej.*^ 

EARNINGS. 

The  word  "earnings,'*  as  used  !n  Gen. 
St  1002,  §  836,  declaring  that  no  assignment 
of  future  earnings  shall  be  valid  as  against 
an  attaching  creditor  of  the  assignee,  unless 
made  to  secure  a  bona  fide  debt  or  unless  re- 
corded, is  used  in  the  same  sense  as  the  word 
"wages."  Berlin  Iron  Bridge  Co.  v.  Connecti- 
cut River  Banking  Co.,  67  Ati.  275^  276^  76 
Conn.  477, 

EASEMENT. 

As  land,  see  'Ijand.** 

An  easement  implies  necessarily  a  fee 
in  another,  and  it  follows  that  it  is  a  right 
by  reason  of  such  ownership  to  use  the  land 
for  a  special  purpose,  and  one  not  incon- 
sistent with  the  general  property  in  the  land 
of  the  owner  of  the  fee;  his  property  rights, 
however,  to  be  exercised  in  such  way  as  not 
to  unreasonably  Interfere  with  the  special 
use  for  which  the  easement  was  acquired. 
Cincinnati,  H.  &  D.  R.  Co.  v.  Wachter,  70 
N.  E.  974,  075,  70  Ohio  St  113. 

An  easement  "in  a  public  street  or  high- 
way is  the  public  and  common  right  to  use 
the  same  for  the  passage  of  persons  and  pn>i>- 
erty,  and  purposes  incidental  thereto."  L. 
Realty  Co.  v.  Johnson  (Minn.)  100  N.  W.  H 
95,  66  L.  R.  A.  439  (citing  Newell  v.  Minne* 
apoUs,  L.  &  M.  By.  Co.,  85  Minn.  112,  27 
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N.  W.  839,  69  Am.  Bep.  d03;   Bllsworth  t. 
Lord,  40  Minn.  837,  42  N.  W.  389). 

"Strictly  speaking,  a  right  to  cat  and 
take  ice  is  perhaps  more  in  the  natore  of  a 
profit  a  prendre  than  an  easement,  though 
it  comes  within  the  definition  of  an  'ease- 
ment'  which  was  given  by  Chief  Justice 
Shaw  in  Rltger  t.  Parker,  62  Mass.  (8  Gush.) 
145,  54  Am.  Dec.  744,  and  which  was  quoted 
with  approval  by  the  court  in  Owen  v.  Field, 
102  Mass.  90."  A  lease,  for  a  round  sum,  of 
premises  on  the  shores  of  a  pond,  to  be  used 
for  a  dwelling  house,  and  other  buildings  for 
the  ice  business,  and  providing  that  the  les- 
sor leases  to  the  lessee  the  right  to  cut  and 
take  ice  from  the  pond,  and  that  the  lessee, 
in  addition  to  the  rent,  shall  deliver  to  the 
lessor  as  much  ice  as  shall  be  required  for 
two  families  during  the  lease,  annexes  the 
right  to  take  ice  to  the  leased  premises  as  an 
easement  or  a  profit  a  prendre.  Walker  Ice 
Co.  V.  American  Steel  &  Wire  Co.,  70  N.  B. 
937.  939,  185  Mass.  463. 

Ideense  distlnKiiislied. 

"A  license  is  an  authority  given  to  do 
some  act  or  acts  on  the  land  of  another, 
without  giving  any  estate  in  the  land  itself. 
It  differs  from  an  easement  in  that  the  lat- 
ter is  a  permanent  interest,  with  a  right  at 
ali  times  to  enter  and  enjoy  it,  while  the  con- 
tinuance of  the  former  depends  on  the  will  of 
the  person  who  has  created  it"  There  is  a 
distinction  between  an  easement  and  a  li- 
cense, although  in  some  cases  it  is  dlfilcult 
to  see  a  substantial  difference  between  them. 
An  easement  is  a  privilege  in  land  founded 
upon  a  deed  or  other  writing,  or  upon  a  pre- 
scription. It  is  a  permanent  interest  in  an- 
other's land,  with  the  right  to  enjoy  it  fully 
and  without  objection.  It  may  attach  to  the 
land,  and  pass  with  the  dominant  tenement 
as  an  appurtenant  thereto.  Asher  y.  John- 
son (Ky.)  82  S.  W.  300,  301  (qnoting  5  Law- 
son.  Rights,  Rem.  &  Pr.  S  2668). 

Servitude  distliiciilsl&ed. 

Though  "servitude"  and  "easement"  are 
often  used  Indiscriminately,  the  latter  term 
generally  refers  to  a  burden  Imposed.  Scud- 
der  V.  Watt,  90  N.  T.  Supp.  605,  OOa 

EAST  HALF. 

See  "Half 


EATING  HOUSE. 

The  sale  of  soda  water  and  Ice  cream 
in  a  drug  store  does  not  bring  the  proprietor 
thereof  within  the  statute  providing  that 
keepers  of  *'eating  houses,  restaurants,  and 
saloons"  cannot  be  lawfully  granted  permits 
for  the  sale  of  liquor.  In  re  Henry  (Iowa) 
100  N.  W.  43,  44. 


EDUCATION. 


Bee  "Board  of  Education** 
of  Education." 


•Institution 


Education  includes  moral  as  well  as 
intellectual  and  physical  instruction.  In  its 
broadest  sense,  the  word  "education"  com- 
prehends not  merely  the  instruction  receiv- 
ed at  school  or  college,  but  the  whole  course 
of  training,  moral,  intellectual,  and  physical. 
People  V.  Mezger,  90  N.  Y.  Supp.  488,  489 
(citing  Bouvier;  Ruohs  v.  Backer,  63  Tenn. 
[6  Heisk.]  395,  19  Am.  Rep.  i 


EDUCATIONAL  PURPOSES. 

See  "Exclusive  Educational  Purposes." 

EFFECT. 

See  "Take  Effect** 


EFFECTUAL  DEED. 

See  "Gk)od  and  Effectual  Deed.** 

EFFICIENT  CAUSE. 

It  is  only  when  something  occurs  subse- 
quent to  the  defendants  act  which  makes  it 
result  in  what  would  not  otherwise  have  hap- 
pened that  the  latter  or  intervening  cause  is 
said  to  be  the  "efficient  cause,**  and  for  the 
result  of  which  the  original  actor  is  not  re- 
sponsible in  law.  Central  Coal  Sc  Iron  Co.  v. 
Pearce  (Ky.)  80  S.  W.  449,  450. 

EJECTMENT. 

See  "Justice  Ejectment** 

EJUSDEM  GENERIS. 

By  the  rule  "ejusdem  generis,**  where 
there  is  an  enumeration  of  particular  things, 
followed  by  general  words,  the  latter  shall  be 
construed  as  having  reference  only  to  things 
of  the  same  kind  or  class  with  those  specific- 
ally mentioned-  Cutshaw  v.  City  of  Denver 
(Colo.)  75  Pac.  22,  25. 


ELECTION. 


See  "General  Election"; 
Election." 


"Local  Option 


The  word  "election"  is  generally  used  as 
indicating  the  expression  of  choice  by  vote, 
regardless  of  whether  the  choice  to  be  made 
is  as  to  the  selection  of  an  officer  or  the 
adoption  of  a  proposition.  The  word  "elec- 
tion" as  used  in  Code,  §  1900,  providing  that 
each  member  of  a  building  and  loan  asso- 
ciation shall  have  one  vote  for  each  $100  of 
stock,  par  value,  owned  or  held  by  him  at 
any  election,  refera  to  the  selection  of  the 
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stockboldera  or  adopting  a  proi>08ltloii  anb- 
mltted  to  them,  and  need  not  be  limited  to 
the  selection  of  officers^  and  the  proposition 
for  Toluntary  liquidation  and  the  appoint- 
ment of  a  trustee  is  an  election.  McKee  ▼. 
Home  Savings  &  Trust  Co.,  88  N.  W.  GOO, 
610,  122  Iowa.  731. 

The  word  "election,"  as  used  In  a  stat* 
ute  which  declares  that  bets  on  any  election 
authorized  by  the  Constitution  and  laws  of 
the  state  are  gaming,  la  used  in  its  political 
sense,  and  not  In  the  same  sense  in  which  it 
is  used  in  the  Constitution,  and  means  an 
election  for  public  office,  and  does  not  include 
a  primary  election  for  the  purpose  of  nom- 
inating a  candidate  for  public  office.  Dooley 
V.  Jackson,  78  S.  W.  830,  834,  104  Mo.  App. 
21. 

Xb  eqvity. 

An  "election"  is  the  choice  between  two 
or  more  courses  of  action,  rights,  or  things 
by  one  who  cannot  enjoy  the  benefit  of  both. 
Allis  y.  Hall,  66  AU.  637,  644,  76  Conn.  322. 

A  mortgage  of  a  specified  number  of 
cattle  on  a  certain  farm  is  good,  to  the  num- 
ber specified,  against  a  purchaser  from  the 
mortgagor,  although  there  are  more  cattle  of 
the  same  description  on  the  farm,  which  fact 
is  not  disclosed  by  the  mortgage,  since  the 
mortgagee  is  permitted,  by  what  is  called 
the  doctrine  of  selection  or  election,  to  select 
tbe  specified  number  from  the  whole  number. 
Sparks  y.  Dei>osit  Bank,  78  S.  W.  171,  115 
Ky.  461. 

'The  doctrine  of  election  Is  founded  up- 
on the  principle  that  there  is  an  Implied 
condition  that  he  who  accepts  a  benefit  under 
an  instrument  must  adopt  the  whole  of  it, 
conforming  with  all  its  proyisions,  and  re- 
nouncing eyery  right  inconsistent  with  them. 
The  principle  is  recognized  and  established 
in  this  country  almost  precisely  the  same  as 
in  England,  and  rests  upon  the  equitable 
ground  that  no  man  can  be  permitted  to  claim 
inconsistent  rights  with  regard  to  the  same 
subject,  and  that  any  one  who  claims  an 
Interest  under  an  Instrument  is  bound  to 
give  full  effect  to  that  Instrument  as  far  as 
he  can.  A  person  cannot  accept  and  reject 
the  same  instrument,  or,  baying  ayalled  him- 
self of  it  as  to  part,  defeat  its  proyisions  in 
any  other  part;  and  this  applies  to  deeds, 
wills,  and  all  other  Instruments  whateyer." 
Stone  V.  Cook,  78  S.  W.  801,  803,  179  Mo. 
534,  64  L.  R.  A.  287  (citing  Fox  v.  Windes, 
127  Mo.  502,  511,  30  S.  W.  323,  325,  48  Am. 
St  Rep.  648). 

Election  goes  not  to  the  form,  but  to  the 
essence,  of  the  remedy.  It  applies  only 
where  the  law  supplies  to  a  party  two  or  more 
modes  of  procedure  predicated  upon  incon- 
sistent and  conflicting  theories.  If  the  rem- 
edies afforded  are  predicated  upon  consistent 
theories,  the  suitor  may  use  one  or  all  of  the 


remedies.  There  can  be  but  one  satisfaction. 
Sweet  y.  Montpeller  Say.  Bank  *  Trust  Ga 
(Kan.)  77  Pac  538,  639. 

ELEOTIOH  CONTEST. 

As  clyil  case,  see  *'Ciyll  Action— Case— 

Suit— etc.- 
Condemnation    suit    distingulBhed,    set 

''Condemnation  Proceeding.** 

An  election  contest  is  a  special  statuto- 
ry proceeding  designed  to  contest  the  right 
of  a  person,  declared  elected,  to  enter  upon 
and  hold  office.  Maddux  y.  WaltiiaU,  74 
Pac.  10U6,  1027, 141  Cal.  412. 

XXECTION  DOWEB. 

The  ''election  dower**  proylded  fbr  by  a 
statute  to  the  effect  that,  if  a  husband  dies 
without  any  descendants  capable  of  inherit- 
ing, the  widow  is  entitied  to  one-half  of  the 
real  and  personal  property  belonging  to  the 
husband  at  the  time  of  his  death  absolutely, 
subject  to  the  payments  of  his  debts,  behig 
a  creature  of  statute,  differs  from  the  dower 
allowed  under  another  statute  entitling  a 
widow  to  one-third  of  the  land  owned  by  tbe 
husband,  free  from  liability  for  her  husband*i 
debts.  The  principal  difference  is  that  or- 
dinary dower  is  one-third  of  the  estate  for 
life,  freed  from  liability  for  debts,  while  elec- 
tion dower  is  one-half  absolutely,  subject  to 
debts,  which  may  turn  out  to  be  so  great  as 
to  wipe  out  the  election  dower  absolutely. 
Adams  y.  Adams,  82  &  W.  66^  69,  183  Mo. 
306. 

ELECTRIC  CAR. 

Ordinances  making  It  imlawful  to  op- 
erate or  ran  any  "street  car"  nnproylded 
with  a  car  fender  of  the  most  improyed  de- 
sign and  constraction,  and  proyldlng  that  no 
"electric  car*'  shall  be  propelled  or  operated 
without  haying  one  conductor  and  one  mo- 
torman  thereon,  require  a  fender,  conductor, 
and  motorman  only  on  motor  cars,  and  not 
on  trailers.  Von  Dlest  y.  San  Antonio  Trac- 
tion Co.  (Tex.)  77  S.  W.  632.  633. 

ELEVATOR. 

As  storehouse,  see  "Storehouse." 
Owner  of  eleyator  as  common  carrier, 
see  "Common  Carrier.'* 


EMBANKMENT. 

An  "embankment^  Is  defined  as  a  mound, 
bank,  or  dike  of  earthwork  raised  for  any 
purpose,  as  to  carry  a  canal,  road,  or  rail- 
way oyer  a  yalley.  Cent  Diet  But  so  far 
as  the  danger  to  highway  trayel  Is  concern- 
ed, it  cannot  matter  whether  the  raised  con- 
dition aboye  the  adjoining  soil  Is  produced 
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by  filling  the  roadway  or  digging  away  the 
soil  adjoining.  A  road  along  the  side  of  an 
ezcavatlon  may  be  a  dangerous  embankment 
within  the  statute.  Wilder  v.  City  of  Con- 
cord, 66  Ati,  193,  196,  72  N.  H.  259. 

EMBEZZLEMENT. 

The  crime  of  embezzlement  differs  in  its 
essential  ingredients  from  the  crime  of  lar- 
ceny in  this:  that  in  larceny  the  gravamen 
of  the  offense  is  the  unlawful  and  felonious 
taking  of  personal  property  with  the  intent 
to  convert  and  steal  the  same,  while  in  em- 
bezzlement the  taking  is  lawful,  because  of 
the  trust  reposed  in  the  agent,  servant,  or 
trustee  receiving  it,  and  the  gist  of  the  of- 
fense consists  of  the  conversion  of  the  prop- 
erty so  received  with  a  felonious  and  fraud- 
ulent Intent  of  converting  the  same  to  the 
use  of  the  agent,  servant,  or  trustee.  State 
V.  Culver  (Neb.)  97  N.  W.  1015,  1016. 

"Where  the  property  is  taken  forcibly 
or  furtively,  or  when  the  possession  is  gain- 
ed by  a  trick  or  artifice,  and  the  owner  had 
no  intent  to  yield  possession  and  Intrust  the 
property  to  another.  In  such  cases  there  la 
no  embezzlement."  People  v.  Dougherty,  77 
Pac.  466,  143  Cal.  593  (citing  People  T.  John- 
son, 91  Oal.  265,  27  Pac.  663). 

EMBRACERY. 

Embracery  consists  in  all  such  practices 
as  tend  corruptly  to  influence  a  juror.  The 
crime  is  made  up  of  the  attempt  thus  to  in- 
fluence a  juror.  Upon  such  attempt  being 
made,  whether  successful  or  not,  the  crime 
is  consummate.  The  corpus  delicti,  the  es- 
sence and  body  of  the  offense,  being  a  cor- 
rupt attempt,  it  is  wholly  immaterial  wheth- 
er the  would-be  corrupter  gains  his  point  or 
not,  or  whether  the  juror  thus  approached 
gives  any  verdict  or  not,  or  whether  the  ver- 
dict be  true  or  false.  State  v.  Woodward,  81 
S.  W.  857,  861,  182  Mo.  391  (quoting  State  T. 
Williams,  136  Mo.  803,  38  S.  W.  75). 

EMINENT  DOMAIN. 

The  right  of  eminent  domain  Is  not  a 
right  belonging  to  individuals  or  corporations,  I 
but  is  only  conferred  by  special  enactment, 
and,  before  a  plaintiff  should  be  allowed  to  | 
absorb  the  property  of  another  by  condemna-  \ 
tion,  it  is  not  asking  too  much  of  him  that  I 
he  affirmatively  show  that  he  is  authorized 
by  the  law  to  condemn  land  at  all.    State  r. 
Superior  Court  for  Stevens  County,  74  Pac 
686,  688,  33  Wash.  542. 

EMPLOYE. 

While  the  word  "employ^**  Is  not  to  be 
read  with  full  generic  force,  it  has  been  ad- 


"operative^  and  "laborer.'*  It  may  be  said 
generally  that  the  term  ''employe**  includes 
persons  employed  by  the  corporation  in  com- 
paratively subordinate  positions,  which  can- 
not correctly  be  described  as  either  "opera- 
tives" or  "laborers."  Hopkins  v.  Cromwell, 
85  N.  Y.  Supp.  839,  840.  89  App.  Div.  481  (cit- 
ing In  re  American  Lace  &  Fancy  Paper 
Works,  30  App.  Div.  321,  323,  51  N.  Y.  Supp. 
818,  820). 

A  health  officer  is  not  an  "employ  V'  as 
that  word  is  used  in  Mun.  Code,  S  129,  de- 
claring that  all  employes  now  serving  in  the 
health  department  shall  continue  to  hold 
their  positions,  and  shall  not  be  removed 
from  office  or  reduced  in  rank  or  pay,  except 
for  cause  assigned,  and  after  hearing  has 
been  afforded  them  before  the  board.  State 
V.  Craig,  69  N.  B.  228,  230,  69  Ohio  St  23a 

EMPLOYED. 

See  "Capital  Employed.** 

A  finished  manufactured  product  entire- 
ly completed  in  the  fall  of  one  year,  and  as 
to  which  nothing  further  remained  to  be  done 
except  to  be  sold  when  the  opportunity  of- 
fered, and  which  is  stored  because  not  sold 
until  the  following  April,  is  not  "employed 
in  the  mechanic  arts"  on  the  1st  day  of  that 
April,  within  the  meaning  of  Rev.  St.  1883. 
c.  6,  S  14,  providing  that  all  personal  property 
employed  in  trade,  in  the  erection  of  build- 
ings or  vessels,  or  in  the  mechanic  arts  shall 
be  taxed  in  the  town  where  so  employed. 
Inhabitants  of  New  Limerick  T.  Watson,  57 
Atl.  79,  80,  98  Me.  870.  • . 


EMPLOYMENT. 

See  "Deprived  of  Employment** 
manent  Employment" 


^ei 


END. 

See  "At  the  End-*» 

The  word  "end,"  as  used  In  a  restriction 
in  a  deed  providing  that  no  building  should 
be  erected  in  the  rear  end  of  the  lot  conveyed 
within  10  feet  from  the  line  of  the  north  side 
of  a  street,  means  the  extremity,  termina- 
tion, limit.  Crofton  v.  9t  Clement's  Church, 
57  Ati.  570,  572,  208  Pa.  209. 


ENFORCE. 

See  "Proceed  to  Enforce.** 

ENGAGED. 

See  "Principally  Engaged.** 

"One  cannot  properly  be  said  to  be  en- 
gaged in  a  business  unless  there  is  to  some 


Judicated  to  embrace  more  than  the  words   extent  a  continuous  occupatioii  of  his  facul- 
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ties  and  powers  directed  toward  the  carrying 
on  of  the  business  as  an  object  or  purpose. 
The  extent  of  continuity  implied  when  the 
word  'engaged'  is  employed  depends  upon  the 
thing  which  engages.  A  man  may  be  en- 
gaged in  prayer,  although  the  engagement 
may  occupy  but  a  few  miuutes.  A  man  may 
be  engaged  in  building  a  house,  which  can- 
not occupy,  In  the  natural  course  of  things, 
more  than  a  few  months.  A  man  also  may 
be  engaged  in  any  occupation  or  pursuit  for 
a  limited  time.*'  One  who  has  sold  his  busi- 
ness and  good  will,  and  has  covenanted  not 
to  engage  as  agent  or  serrant  in  that  busi- 
ness, may  not,  though  he  is  not  engaged  in 
any  way  in  the  prohibited  business,  hold 
himself  out  to  the  world  as  the  manager  or 
superintendent  of  a  similar  business  carried 
on  under  his  wife's  name,  as  one  giving  to 
that  business  the  benefit  of  his  special  skill 
and  personal  attention,  and  thereby  attract 
to  it  the  good  will  which  he  has  sold.  Fleck- 
ensteln  Bros.  Co.  ▼.  Fleckenstein  (N.  J.)  67 
Atl.  1025,  1027. 

"To  say  that  one  is  'engaged'  in  an  oc- 
cupation signifies  much  more  than  the  do- 
ing of  one  act  in  the  line  of  such  occupation. 
It  is  an  expression  In  common  use,  and  well 
understood — ^that  one  Is  engaged  in  merchan- 
dising or  in  practicing  law.  Webster,  Int 
Diet.,  defines  'engage':  To  embark  in  a 
business;  to  employ  or  involve  oneself;  to 
enlist.*  Gent.  Diet.:  *To  occupy  oneself;  be 
busied.'*'  An  indictment  that  defendant, 
"at,"  etc.,  "did  engage  in  procuring  laborers 
for  employment  out  of  the  state,  without 
having  first  paid  the  license  tax"  prescribed, 
etc..  sufQci^tly  charged  that  defendant  "en- 
gaged in  the  business  of  procuring  laborers," 
within  Pub.  Laws  1903,  p.  347.  c.  247,  $  74, 
prohibiting  persons  from  engaging  in  the  bus- 
iness of  procuring  laborers,  etc.,  without  first 
having  paid  the  tax  imposed.  State  y.  Rob- 
erson  (N.  G.)  48  S.  E  505. 

ENGAGED  CHIEFI.T  IN  FARMING. 

See,  also,  "Person." 

"Where  one's  occupation  or  business 
which  is  of  principal  concern  to  him,  not 
ephemeral,  but  of  some  degree  of  perma- 
nency, and  on  which  he  mainly  relies  for  his 
livelihood  and  financial  welfare,  be  other 
than  farming,  he  Is  not  a  person  chiefly  en- 
gaged in  farming."  A  man  whose  products 
from  land  cultivated  by  him  amount  to  not 
more  than  $1,500  to  $1,800  per  year,  while 
during  the  same  time  he  expends  in  the  pur- 
chase of  live  stock,  and  feed  for  the  same, 
something  near  $15,000  per  year,  and  who 
has  become  indebted,  mainly  through  his  live 
stock  transactions,  to  the  amount  of  more 
than  $50,000,  is  not  "chiefly  engaged  in  farm- 
ing," within  the  meaning  of  the  bankruptcy 
act,  and  is  not  exempt  from  proceedings  in 
involontaiy  bankruptcy.  Bank  of  Dearborn 
T.  Matney  (U.  S.)  132  Fed.  75,  82  (quoting 


Wulbem  t.  Drake,  120  Fed.  495,  56  G.  0.  A. 

643). 

Where  an  alleged  bankrupt  for  three 
years  resided  on  a  farm  of  300  acres,  which 
he  had  bought  but  on  which  he  had  paid 
little,  and  he  farmed  less  than  100  acres 
himself,  but  expended  large  sums  in  the  pur- 
chase of  high-bred  cattle,  which  he  kept  on 
the  farm  for  a  time,  and  then  sold  them  at 
auction  sales,  and  in  such  business  became 
largely  indebted,  his  farming  debts  being 
merely  nominal,  he  was  not  "engaged  chief- 
ly in  farming"  within  the  national  bank- 
ruptcy act,  and  was  subject  to  proceedings 
In  involuntary  bankruptcy.  In  re  Brown  (U. 
S.)  132  Fed-  706.  707. 

ENGAGED    FRINGIPALLT   IN    BCANIT- 
FACTVRING,  ETC. 

A  corporation  chartered  to  construct 
and  repair  vessels,  carry  on  a  general  ship- 
building and  ship  repairing  business,  con- 
struct and  operate  a  marine  dry  dock,  etc, 
and  whose  main  business  consisted  in  the 
building  of  large  steel  vessels  and  in  repair- 
ing others.  Is  a  corporation  engaged  princi- 
pally in  manufacturing  and  mercantile  par- 
suits,  within  Bankr.  Act  July  1,  1888,  c.  541. 
S  4,  subsec.  "b,"  80  Stat  547  [U.  a  Comp.  St 
1901,  p.  3423],  providing  that  such  a  corpora- 
tion may  be  adjudged  an  involuntary  bank- 
rupt Columbia  Iron  Works  v.  National 
Lead  Go.  (U.  B.)  127  Fed.  99,  102,  62  C.  C.  A. 
99,  64  L.  R.  A.  645. 

The  phrase  "engaged  principally  In  man- 
ufacturing, trading,  printing,  publishing, 
mining  or  mercantile  pursuits,"  as  used  in 
Bankr.  Act  189S,  limiting  corporations  which 
may  be  forced  Into  bankruptcy  to  such  as 
are  engaged  principally  in  manufacturing, 
trading,  printing,  publishing,  mining,  or  mer- 
cantile pursuits,  is  to  be  taken  in  Its  natural 
and  usual  meaning,  and  any  corporation 
which  does  not  come  within  such  meaning 
cannot  be  put  into  bankruptcy.  A  building 
and  loan  association  organized  to  accumulate 
a  fund  from  contributions  of  Its  members 
from  which  loans  were  to  be  made  to  assist 
members  in  purchase  of  real  estate,  the 
proflts  of  which  business  were  divided  among 
its  members,  is  not  a  corporation  engaged 
principally  in  trading  or  mercantile  pursuits 
within  the  act  In  re  New  York  Building 
Loan  Banking  Co.  (U.  S.)  127  Fed.  471,  472. 

The  phrase  "manufacturing  pursuits," 
as  used  in  Bankr.  Act  July  1,  1898,  c.  541, 
30  Stat.  544  [U.  S.  Comp.  St  1901,  p.  3418], 
providing  that  any  corporation  engaged  prin- 
cipally in  manufacturing  or  mercantile  pur- 
suits may  be  declared  a  bankrupt  is  used  for 
the  purpose  of  describing  the  kind  of  a  co^ 
poration  which  may  be  put  into  bankruptcy, 
and  that  it  is  not  intended  that  the  opera- 
tion of  the  bankruptcy  law  on  a  corporation 
of  a  kind  within  the  meaning  of  the  statute 
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should  depend  on  the  question  whether  it 
was  actually  engaged  in  manufacturing  at 
the  particular  time  when  the  petition  is  filed. 
A  suspended  concern  which  has  heen  en- 
gaged in  manufacturing  or  trade  or  mercan- 
tile pursuits  is  subject  to  the  bankruptcy 
law.  A  corporation  organized  for  the  purpose 
of  manufacturing  paper  from  wood  pulp, 
which  had  purchased  woodland  ^^J^d.^^^^r 
property  for  the  commencement  of  its  busl-  ENTERPnISEa 
ness,  was  subject  to  bankruptcy  proceedings 
under  the  statute,  though  it  had  neyer,  in 
^act,  started  its  factory.  In  re  White  Moun- 
tain Paper  Co.  (U.  S.)  127  Fed.  180, 181. 


rxptcy.    In  re  Troy  Steam  Laundering  Oo. 
(U.  S.)  132  Fed.  266,  26& 

ENGINE. 

See  *'Lone  Engine^*;    ''Steam  Farm  En- 
gine." 


See  "Gift  EnterprlBe."* 


A  corporation  organized  for  the  purpose 
of  manufacturing  and  dealing  in  paper  and 
pulp,  which  had  bought  large  tracts  of  tim- 
ber land  and  expended  some  $500,000  in  the 
erection  and  equipment  of  buildings  for  pa- 
per and  pulp  mills,  and  which  had  hired  cut 
several  thousand  cords  of  wood  in  lengths 
suitable  for  the  use  in  the  manufacture  of 
paper,  was  "engaged  in  manufacturing" 
within  Bankr.  Act  July  1,  1898,  c.  641.  §  4 
"b,"  80  Stat  547  [U.  S.  CJomp.  St  1901,  p. 
3423],  and  subject  to  proceedings  in  inyolun- 
tary  bankruptcy,  though  it  had  never  oper- 
ated its  mills  nor  completed  the  manufacture 
of  either  paper  or  pulp,  where  it  had  engaged 
in  no  other  business.  White  Mountain  Pa- 
per Co.  V.  Morse  &  Oo.  (U.  S.)  127  Fed.  643, 
644,  afiarming  127  Fed.  180. 

A  corporation  engaged  In  constructing 
buildings  and  bridges  by  contract,  furnish- 
ing the  labor  while  others  furnish  the  mate- 
rials, ia  a  manufacturing  corporation,  and 
subject  to  be  adjudged  an  involuntary  bank- 
rupt under  Bankr.  Act  Joly  1,  1898,  c.  54,  § 
4  "b,"  30  Stat  647  [U.  a  Comp.  St.  1901,  p. 
3423].  In  re  Niagara  Contracting  Co.  (U.  S.) 
127  Fed.  782,  783. 

A  corporation  incorporated  to  do  a  gen- 
eral manufacturing  business,  and  to  manu-  \ 
facture,   construct    repair,    and   equip,    and : 
buy  and  sell  ships  and  vessels  of  all  kinds,  , 
and  parts  and  furniture  therefor,  and  which  ; 
since  Its  organization  has  carried  on  the  busl-  i 
ness   of  constructing  completed  boats,   and ; 
parti  and  furniture  for  vessels,  such  as  boil- 
ers, masts,  tanks,  desks,  tables,  etc.,  for  the 
most  part  made  from  raw  material  in  its 
own  shops.  Is  engaged  principally  in  manu- 
facturing pursuits  within  Bankr.  Act  July  1, 
1898,  c.  541,  S  4,  30  Stat  447  [U.  S.  Comp. 
St.  1901,  p.  3423],  and  subject  to  proceed- 
ings in  involuntary  bankruptcy.    In  re  Ma- 
rine Const  &  Dry  Dock  Oo.  (U.  S.)  130  Fed. 
44e. 

A  corporation  conducting  a  laundry,  the 
largest  part  of  its  business  being  the  wash- 
ing, starching  and  Ironing,  and  polishing  of 
collars,  cuffa,  etc,  for  manufacturers  before 
they  are  put  on  the  market  is  engaged  prin- 
cipally in  manufacturing,  within  the  mean- 
ing of  the  national  bankruptcy  act  and  is 
subject  to  proceedings  in  involuntary  bank- 


ENTICE. 

The  word  "entice,"  as  used  in  Or.  Code, 
§  20,  declaring  that  any  person  who  shall 
maliciously  or  forcibly  or  fraudulently  lead, 
take,  or  carry  away,  or  entice  away  any 
child  under  the  age  of  18  years,  with  intent 
unlawfully  to  detain  or  conceal  such  child 
from  its  parent  or  parents,  or  guardian,  must 
be  given  its  ordinary  and  usual  meaning, 
which  is  to  draw  on;  to  instigate  by  inciting 
hope  or  desire;  to  allure,  especially  in  a  bad 
sense;  to  lead  astray;  to  tempt;  to  Incite. 
Its  synonyms  are  **to  allure";  "to  coax";  "to 
destroy";  "to  seduce";  "to  tempt";  •'to  in- 
veigle"; "Ho  persuade";  and  "to  prevail  on." 
Gould  V.  SUte  (Neb.)  99  N.  W.  641«  643. 

ENTIRE  CHARGE. 

See  "Take  Bntlre  Charge." 

ENTIRE  CONTRACT. 

Where  an  insurance  policy  is  issued,  and 
different  classes  of  property  are  insured, 
each  class  being  separated  from  the  others 
and  insured  for  a  specific  amount  and  there 
is  a  breach  of  the  conditions  of  the  contract 
as  to  one  class  of  the  property  insured,  the 
contract  should  be  considered  not  as  one 
entire  in  itself,  but  as  one  which  is  severable. 
Miller  v.  Delaware  Ins.  Co.  of  Philadelphia 
(Okl.)  76  Pac.  1121,  1123,  65  L.  B.  A.  178. 

ENTITLED. 

See  "Beneficially  Entitled.** 

In  a  statute  providing  that  a  married 
woman  is  not  entitled  to  letters  testamentary 
unless  her  husband  consent  in  writing,  the 
expression  "is  not  entitled"  means  that  she 
has  no  claim,  no  right  to  be  appointed;  it 
does  not  import  the  absolute  disqualification 
and  incapacity  of  a  married  woman  to  take 
administration  without  his  consent;  such  an 
appointment  would  be  revocable,  but  not  ab- 
solutely void.  English's  Ex'r  T.  McNair's 
Adm'rs,  34  Ala.  40,  49. 

ENTRY. 

See   "False   Bntry**;  -FordWe   Kntiy^; 
-Lawful  Entry,- 
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ENUMERATED. 


In  order  to  remove  an  Imported  article 
from  the  operation  of  a  tariff  proyialon  for 
merchandise  "not  enumerated,"  It  la  not 
necessary  to  show  that  there  Is  an  enumera- 
tion of  the  article  accoi-ding  to  its  chief  use. 
It  is  enough  if  there  is  an  enumeration  de- 
scribing any  minor  use.  Dodge  &  Olcott  (U. 
a)  130  Fed.  624,  625;  Lueden  T.  Same  (Id.). 

EQUAL  AND  UNIFORM. 

The  requirement  that  all  taxation  shall 
be  "equal  and  uniform**  means,  with  refer^ 
ence  to  taxes  on  occupations,  liiat  the  bur- 
den imposed  shall  fall  alike  on  all  persons 
who  are  in  substantially  the  same  situation — 
a  rule  generally  recognized,  even  In  the  ab- 
sence of  an  express  constitutional  require- 
ment as  to  uniformity.  Within  the  bound- 
aries of  this  limitation  lie  broad  fields  of  leg- 
islatiye  discretion,  which  should  not  be  in- 
vaded by  the  court  In  seeking  to  secure 
equality  and  uniformity,  the  Legislature  may 
tax  some  trades  and  not  others;  it  may — 
indeed,  must— classify  occupations  for  the 
purpose  of  taxation;  and  the  more  exhaus- 
tive its  system  of  arrangement,  the  more 
nearly  similar  will  be  the  situation  of  all 
who  are  embraced  within  any  designated 
class.  In  re  Watson  (8.  D.)  97  N.  W.  463, 
465. 


EQUALLY  DIVIDED. 

It  18  a  general  rule  that,  when  a  be- 
quest is  made  to  several  persons  of  Income 
to  be  divided  "equally**  among  them,  they 
take  as  tenants  in  common,  and  not  as  a 
class  or  as  joint  tenants.  Loomis  T.  Oor- 
ham,  71  N.  E  981,  982,  186  Mass.  444. 

The  phrase  "equally  share  and  share 
alike,"  as  used  in  a  will  whereby  a  testa- 
tor bequeathed  his  residuary  estate,  without 
lawful  heirs,  and  directed  that  the  same 
should  be  equally  divided  among  the  heirs, 
share  and  share  alike,  meant  that  In  the  dis- 
tribution of  the  estate  the  testator's  lawful 
heirs  took  per  capita,  and  not  per  stirpes. 
Mooney  v.  Purpus,  70  N.  E  894,  896,  70  Ohio 
St  57. 

Under  a  bequest  of  property  to  be  equal- 
ly divided  between  the  children  of  two  of 
testator's  brothers,  the  nieces  and  nephews 
take  per  capita,  and  not  per  stirpes.  Hughes 
V.  Hughes  (Ky.)  82  &  W.  406,  409. 


EQUITABLE  ASSIGNMENT. 

"In  order  to  constitute  a  valid  assign- 
ment in  equity,  all  that  is  necessary  is  an 
order  from  the  person  to  whom  the  money  is 
due  or  coming  on  the  person  in  whose  hands 
or  under  whose  control  it  may  be  to  pay  to 
the  payee.**     Mack  Mfg.  Ck>.  ▼.  Smoot,  47 


S.  B.  869,  861,  102  Va.  724  (quoting  Chesa- 
peake Classified  BIdg.  Ass'n  t.  Coleman,  94 
Va.  433^  26  S.  B.  843). 

An  agreement  to  pay  a  certain  sum  out 
of,  or  that  one  is  entitied  to  receive  the 
same  from,  a  designated  fund  when  received, 
does  not  operate  as  an  "equitable  assign- 
ment" The  test,  even  of  an  equitable  as- 
signment, "is  whether  the  debtor  would  be 
justified  In  paying  the  debt,  or  the  portion 
contracted  about,  to  the  person  claiming  to 
be  the  assignee."  Donovan  v.  Middlebrook, 
88  N.  Y.  Supp.  607,  608,  95  App.  Div.  365 
(citing  Fairbanks  v.  Sargent,  117  N.  Y.  320, 
22  N.  B.  1039,  6  L.  B.  A.  475). 

EQUITABLE  CONVERSION. 

In  order  to  work  a  conversion  of  testa- 
tor's lands  into  money  from  the  time  of 
his  death,  there  must  be  either  a  positive 
direction  to  sell  or  an  absolute  necessity  to 
sell,  in  order  to  execute  the  will,  or  such  a 
blending  of  real  and  personal  estate  by  the 
testator  In  his  will  as  to  clearly  show  that 
he  intended  to  create  a  fund  out  of  both  real 
and  personal  estate,  and  to  bequeath  it  as 
money.  In  re  Cooper's  Estate,  56  AU.  67,  68, 
206  Pa.  628,  98  Am.  St  Rep.  799  (citing  It- 
win  v.  Patchen.  164  Pa.  51,  30  AtL  436). 

EQUITABLE  DEFENSE. 

In  Code  Civ.  Proc.  §  607,  authorizing 
the  defendant  in  an  action  to  interpose  any 
defense  be  may  have,  either  legal  or  equi- 
table, "equitable  defense"  means  a  defense 
which  a  court  of  equity  would  recognize,  or 
a  defense  founded  on  some  distinct  ground  of 
equitable  jurisdiction.  City  of  New  York 
T.  Holzderber,  90  N.  Y.  Supp.  68,  64,  44  Misc. 
Rep.  509. 

EQUITABLE  ELECTION. 

See  *«Blectlon.'* 

EQUITABLE  ESTOPPEL 

See  ^'Estoppel  in  Pais.** 

EQUITABLE  JOINTURE. 

When  the  statutory  requisites  are  not  all 
found  In  a  provision  by  a  huaband  for  the 
wife  by  will  or  otherwise,  yet  it  Is  manifest 
that  the  husband  did  not  intend  her  to  have 
the  provision  and  her  dower  also,  she  will 
be  compelled  in  equity  to  elect  between  them, 
which  election  is  known  aa  ^'equitable  Join- 
ture." A  contract,  made  In  contemplation 
of  marriage,  by  which  a  woman  purports  to 
release  her  claim  to  her  intended  husband's 
lands,  but  in  which  it  is  nowhere  declared 
to  be  in  satisfaction  of  her  dower,  and  in 
which  no  provision  ia  made  for  her  support 
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after  tbe  husband's  death,  but  simply  per- 
mits her  to  receive  the  rents  out  of  her 
dower  in  a  former  husband's  estate,  does  not 
constitute  an  equitable  jointurt*  King  r* 
King  (Mo.)  82  8.  W.  101,  lOa. 

EQUITABLE  LIEN. 

"An  equitable  lien  arises  where  there  is 
some  personal  obligations  or  duty  to  be  en- 
forced." Where  testator  bequeathed  to  his 
wife  and  daughter  the  use  of  his  estate  for 
life,  with  remainder,  subject  to  a  power  of 
sale  In  the  life  tenants,  oyer  to  defendants, 
one  of  the  life  tenants,  by  temporarily  waiy- 
Ing  her  right  to  share  in  the  estate  so  that 
a  sale  of  the  property  was  avoided,  was  not 
entitled  to  an  equitable  lien  on  the  property 
80  as  to  be  able  to  reach  defendant's  re- 
mainder interest  through  that  medium,  but 
was,  as  to  defendant,  a  mere  volunteer. 
Hare  r.  Congregational  Soc.  of  Fenisburg 
(Vt)  67  AU.  964,  965. 

••Where  In  terms  the  parties  agree  that 
one  making  advances  for  the  purchase  of 
merchandise  to  be  shipped  to  him  shall  have 
a  Hen  on  the  same,  the  lien  arises  upon  the 
purchase  of  the  merchandise  before  It  is 
consigned  to  the  creditor.  The  lien.  In  such 
case,  attaches  to  the  merchandise  purchased, 
and  In  the  hands  of  the  debtor  at  the  time 
of  his  bankruptcy,  and  may  be  asserted 
against  the  debtor's  assignee  In  bankruptcy. 
Judge  Story  said  that  the  possession  of  the 
property  by  the  debtor  was  not  a  badge  of 
fraud,  or  against  the  policy  of  the  law,  or  In 
any  manner  to  be  deemed  Inconsistent  with 
the  just  rights  of  his  general  creditors,  and 
therefore  the  agreement  to  give  a  Hen  or 
equitable  charge  was  binding  upon  the  prop- 
erty In  the  hands  of  the  assienee."  Cincin- 
nati Tobacco  Warehouse  Co.  v.  Leslie  & 
Whltoker's  Trustee  (Ky.)  78  8.  W.  413,  416, 
64  L.  B.  A.  219  (quoting  Jones,  Liens,  §  63). 


EQUITABLE  PROCEEDING. 

Mandamus  is  not  an  equitable  proceed- 
ing, and  a  mandamus  Issued  after  judgment 
against  a  county,  to  compel  the  levy  of  a 
tax  to  pay  the  same,  is  not  a  proceeding  in 
equity,  but  one  at  law,  in  the  nature  of  an 
execution  to  enforce  satisfaction.  Carter 
County  V.  Schmalstlg  (U.  S.)  127  Fed.  126^ 
127,  62  C.  C.  A.  78  (citing  Riggs  v.  Johnson 
County,  73  U.  S.  [6  Wall.]  166,  18  L.  Ed.  768; 
Heine  v.  Levee  Com'rs,  86  U.  S.  [19  Wall.] 
666,  22  L.  Ed.  223). 

EQUITY. 

••Equity  is,  as  we  are  told,  the  correction 
of  that  wherein  the  law,  by  reason  of  its 
university,  is  deficient  He  who  asks  its  aid 
must  present  himself  with  clean  hands.  Its 
special  mission  is  to  relieve  from  fraud  and 


to  enforce  the  observation  of  broad  and  Just 
principles."  Thels  v.  Spokane  Falls  Qaslight 
Oo.,  74  Pac.  1004, 1006,  34  Wash.  23. 

Equity  is  a  system,  both  in  England  and 
this  country,  of  well-established  law.  Equity 
is  not  a  chancellor's  mere  notions  of  what 
is  equality.  Laird  v.  Union  Traction  Co.,  67 
Aa  987,  208  Pa.  674. 

••Equity  Is  the  correction  of  that  where- 
in the  law,  by  reason  of  Its  universality,  is 
deficient"  Mutual  Life  Ins.  Co.  r.  Blair 
(U.  a)  130  Fed.  971,  974. 

EQUITT  OF  BEDEMPTIOH. 

An  ••equity  of  redemption"  is  defined  to 
be  a  right  which  the  mortgagor  of  an  estate 
has  of  redeeming  it  after  it  has  been  for- 
feited at  law  by  nonpayment  at  the  time  ap- 
pointed, of  the  money  secured  by  the  mort- 
gage to  be  paid,  by  paying  the  amount  of 
the  debt  interest  and  costs.  Ebelharr  t. 
Tenuelly  (Ky.)  80  &  W.  469^  460  (citing 
Bouv.). 

ERROR. 

See  "Invited  Error";  '-Writ  of  Error.* 

EBBOB  COBAM  NOBIS. 

See  "Writ  of  Error  Coram  Nobis.* 

EBBOB  OF  X^W. 

An  ••error  of  law"  is  committed  when 
the  court  either  upon  motion  of  one  of  the 
parties  or  upon  its  own  motion,  makes  some 
erroneous  order  or  ruling  on  some  question 
of  law,  which  Is  properly  before  it  and  with- 
in its  jurisdiction  to  make.  Pratt  t.  Pratt 
74  Pac.  742.  743,  141  CaL  247. 

ESCHEAT. 

The  words  •'escheatT*  and  •forfeiture^ 
have  a  distinct  and  definite  legal  meaning, 
and  can  never  be  construed  to  mean  ••sale" 
and  ••purchase."  Woodrough  v.  Douj(laS 
County  (Neb.)  98  N.  W.  1092»  1094. 

ESCROW. 

See  ••Delivery  in  Escrow." 

ESTABLISHMENT. 

See  ••Manufacturing  Establishment** 

ESTATE. 

See  ••Contingent  Estate;    "Vested  Es- 
tate." 

The  word  ••estate^  includes  all  species 
of  property,  applicable  alike  to  real  and  pei^ 
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jonal,  and  In  its  broadest  sense  is  held  to 
include  cboses  in  action.  State  v.  Fidelity  & 
Deposit  Co.  of  Maryland  (Tex.)  80  8.  W.  544, 
663. 

The  direction  In  a  will  that  the  tes- 
tator's business  sliall  be  carried  on  with  his 
"estate  and  property"  comprehends  the  nse 
of  all  his  real  and  personal  property  for  that 
purpose.  It  would  seem  to  be  eyident  that 
to  use,  in  carrying  on  the  business,  the  tes- 
tator* s  estate  and  property,  is  to  apply  there- 
to all  income,  however  it  may  be  produced, 
from  either  form  of  property.  Thorn  t.  De 
Breteuil,  71  N.  B.  470.  473,  179  N.  Y.  54. 

Where  a  will  provides  for  the  manage- 
ment and  devise  and  distribution  of  the  said 
estate,  the  words  "the  said  estate"  refer  to 
an  estate  consisting  of  both  the  real  and 
personal  property.  Dickson  v.  New  York 
Biscuit  Co.,  71  N.  B.  1058,  1064,  211  111.  468. 

ESTATE  OF  DECEASED  PERSON. 

As  person,  see  "Person.** 

The  phrase  "estates  of  deceased  per- 
sons," as  used  in  Gen.  St  1902,  $$  2367-2377, 
imposing  a  succession  tax  on  any  property 
within  the  jurisdiction  of  the  state  which 
shall  pass  by  will  or  inheritance,  refers  to 
the  residuum  of  the  decedent's  property  in- 
ventoried under  the  law  remaining  after 
claims  of  creditors  and  charges  of  adminis- 
tration have  been  satisfied.  Appeal  of  Gall- 
up, 57  AU.  699,  702,  76  Conn.  617. 

ESTATE  TAH- 

A  conveyance  to  a  grantee  and  to  the 
heirs  of  her  body,  reciting  that  if  she  should 
die  without  issue  then  the  lands  should  re- 
vert to  the  grantor's  heirs  at  law,  created  an 
"estate  tail,"  and  vested  in  the  grantee  a 
life  estate  only,  under  Sand.  &  H.  Dig.  §  700, 
providing  that  when  by  the  common  law  any 
person,  who  would  become  seised  in  fee  tail 
of  any  lands  or  tenements  by  virtue  of  a 
conveyance,  such  person,  instead  of  being 
or  becoming  seised  thereof  in  fee  tail,  shall 
be  adjudged  to  be  seised  for  life  only,  and 
that  the  remainder  shall  pass  in  fee  simple 
absolute  to  the  person  to  whom  the  estate 
tail  would  have  first  passed,  according  to 
the  course  of  the  common  law.  Black  v. 
Webb  (Ark.)  80  S.  W.  367,  868. 

ESTIMATED  REVENUE 

The  words  "estimated  revenue,**  as  used 
in  the  Baltimore  city  charter,  providing  that 
in  case  of  any  surplus  arising  in  any  fiscal 
year  by  reason  of  an  excess  of  income  re- 
ceived from  the  estimated  revenue  over  ex- 
penditures for  such  year  the  surplus  shall  be 
passed  to  the  commissioners  of  finance,  to  be 
credited  to  the  general  sinking  fund,  do  not 
include  a  loan  authorized  by  the  city  to  be 


procured  for  the  purpose  of  extending  the 
water  service  and  constructing  a  reservoir. 
CaUaway  t.  City  of  Baltimore  (Md.)  57  AtL 
661,  663. 

ESTOPPEL 

"According  to  my  Lord  Coke,  an  estop- 
pel is  tliat  which  'shuts  a  man's  mouth  from 
speaking  the  truth.'  With  this  forbidding 
introduction  a  principle  is  announced  which 
lies  at  the  foundation  of  all  fair  dealing  be- 
tween man  and  man,  and  without  wliich  it 
would  be  impossible  to  administer  law  as  a 
system.  The  harsh  words  which  the  very 
learned  commentator  upon  Littleton  uses  in 
giving  a  definition  of  this  principle  are  to  be 
attributed  to  the  fact  that  before  his  day  'the 
scholastic  learning  and  subtle  disquisition 
of  the  Norman  lawyers  (In  the  language  of 
Blackstone)  had  tortured  this  principle  so 
as  to  make  it  the  means  of  great  injustice; 
and  the  object  of  my  Lord  Coke  was  to  de- 
nounce the  abuse  which  he  says  had  got  to 
be  "a  very  cunning  and  curious  learning" 
and  "was  odious,"  and  thereby  restore  the 
principle  and  make  it  subserve  its  true  pur- 
pose as  a  plain,  practical,  fair,  and  neces- 
sary-rule of  law.*  Elstoppels  must  be  mu- 
tual; that  is,  if  one  side  is  bound,  the  other 
must  be.  It  only  includes  parties  and  privies, 
and  does  not  extend  to  a  stranger."  Allred 
V.  Smith,  47  9.  E.  597,  599,  135  N.  a  443,  65 
L.  R.  A.  924  (quoting  Armfield  v.  Moore,  44  N. 
a  157). 

The  essential  and  necessary  elements  of 
an  "estoppel"  are  that  it  must  have  been 
made  with  the  intention  that  the  other  party 
should  act  on  it,  and  the  other  party  must 
have  been  induced  to  act  on  it  Beaman  v. 
Stewart  (Colo.)  74  Pac.  342,  344  (citing  Pat- 
terson T.  Hitchcock,  8  O>lo.  533,  536). 

ESTOPPEIi  BT  OOiroUCT. 

The  doctrine  of  ''estoppel  by  conduct" 
rests  upon  the  principle  that  it  would  be  a 
fraud  In  a  party  to  assert  what  his  previous 
conduct  had  denied,  when,  on  the  faith  of 
that  denial,  others  have  acted  so  that  injury 
would  befall  such  others  if  the  truth  of  the 
fact  or  previous  declarations  should  after- 
wards be  denied.  Dreyfus  v.  W.  A.  Gage 
&  O).  (Miss.)  36  South.  248,  250. 

"The  cases,  when  carefully  analyzed, 
show  that  all  of  the  following  elements  must 
actually  or  presumably  be  present  in  order 
to  an  estoppel  by  conduct:  First,  there  must 
have  been  a  false  representation  or  a  con- 
cealment of  material  facts;  second,  the  rep- 
resentation must  have  been  made  with  a 
knowledge  of  the  facts;  third,  the  party  .to 
whom  it  was  made  must  have  been  ignorant 
of  the  truth  of  the  matter;  fourth,  it  must 
have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it;   fifth,  the 
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other  party  must  have  been  induced  to  act 
upon  it"  HarriBon  ▼.  McBeynolda,  82  S. 
W.  120,  126,  183  Mo.  683  (quoting  Bigelow, 
Estop.  [3d  Ed.]  484). 

ESTOPPEI.  BT  JUBOMENT. 

See,  also,  "Bes  Adjudicata.** 

As  a  general  role,  an  "estoppel  by  Judg- 
ment" resides  in  the  judgment  itself,  and 
not  in  the  reason  for  rendering  it,  and  when 
the  decree  is  definite  and  certain  tbe  opinion 
of  the  court  cannot  be  used  to  show  what 
matters  were  considered  or  determined. 
Gentry  v.  Pacific  Live  Stock  Co.  (Or.)  77 
Pac  116,  117 

•The  doctrine  of  estoppel  (that  is,  the 
conclusiyeness  of  a  former  judgment)  is  re- 
stricted to  facts  directly  in  issue,  and  does 
not  extend  to  facts  which  rest  in  evidence 
and  are  merely  collateral."  People  v.  Albers 
(Mich.)  100  N.  W.  908,  910  (quoUng  Freem. 
Judgm.  i  257). 

ESTOPPEI.  nr  PAIS. 

"The  important  and  primary  ground  of 
estoppel  by  matter  in  pais  is  that  it  would 
be  fraud  in  a  party  to  assert  what  his  pre- 
vious conduct  had  denied,  when  on  the  faith 
of  that  denial  others  have  acted."  Spence  v. 
Renf  ro,  78  S.  W.  697,  598,  179  Mo.  417  (citing 
Rice  V.  Bunce,  49  Mo.  231,  8  Am.  Rep.  129; 
Campbell  v.  Johnson,  44  Mo.  247;  Chouteau 
V.  Goddin,  39  Mo.  229,  90  Am.  Dec.  462;  Tay- 
lor V.  Zepp,  14  Mo.  482,  65  Am.  Dec.  113; 
Newman  v.  Hook,  87  Mo.  207,  90  Am.  Dea 
878). 

"Estoppels  In  pais  are  called  equitable 
estoppels,  not  because  their  recognition  is 
peculiar  to  equitable  tribunals,  but  because 
they  arise  upon  facts  which  render  their  ap- 
plication in  the  protection  of  rights  equitable 
and  just."  The  defense  of  equitable  estoppel 
is  as  available  at  law  as  in  equity.  Hoge  v. 
FideUty  Loan  &  Trust  Co.  (Ya.)  48  S.  E.  494, 
495  (quoting  Barnard  v.  German  American 
Seminary,  49  Mich.  444,  13  N.  W.  811). 

"Estoppels  by  matter  in  pals,  as  dis- 
tinguished from  estoppels  by  record  or  deed, 
are  sometimes  called  'equitable  estoppels,' 
because  they  originated  In  courts  of  equity. 
But  it  is  not  meant  by  this  that  they  are 
not  available  in  courts  of  law,  or  are  cogniz- 
able only  In  courts  of  equity.  Such  estoppels 
were  early  recognized  in  courts  of  law,  and 
came  to  be  so  readily  and  freely  sustained 
as  matter  of  defense  at  law  that  It  Is  neither 
necessary  nor  permissible  to  resort  to  equity 
for  the  mere  purpose  of  obtaining  the  benefit 
of  such  an  estoppel,  when  there  is  not  other- 
wise a  ground  of  equitable  Jurisdiction." 
Anglo-American  Land,  Mortgage  &  Agency 
Co.  V.  Lombard  (U.  S.)  182  Fed.  721,  733  (cit- 
ing Barnard  v.  German-American  Seminary, 


49  Mich.  44i  13  N.  W.  811;  Vermont  Copper 
Mining  Co.  v.  Ormsby,  47  Vt  700,  713;  Mar- 
tin V.  Maine  Cent.  Ry.  Co.,  83  Me.  100,  21 
Ati.  740;  Drexel  v.  Berney,  122  U.  S.  241, 
263,  7  Sup.  Ct  1200,  30  L.  Ed.  1219;  Dicker- 
son  V.  Oolgrove,  100  U.  S.  578.  584,  25  L.  Ed. 
618;  Kirk  v.  Hamilton.  102  U.  S.  68,  76,  78, 
26  L.  Ed.  79;  Wehrman  v.  Oonkln,  156  U.  a 
314,  327.  16  Sup.  Ct  129,  39  L.  Ed.  167; 
Bigelow  on  Estoppel  [4th  Ed.]  pp.  543,  644; 
2  Herman  on  Estoppel,  {§  1297,  1298). 

ETC. 

The  term  "etc."  Is  defined  in  the  Cen- 
tury Dictionary  as:  "And  others;  and  so 
forth;  and  so  on;  generally  used  when  a 
number  of  individuals  of  a  class  have  been 
specified  to  indicate  that  more  of  the  same 
sort  might  have  been  mentioned,  but  for 
shortness  are  omitted."  As  used  in  an  act 
of  sale  of  property ,' describing  the  property 
sold  by  enumerating  various  articles,  and 
concluding  with  the  term  '*etc.,"  the  vendor 
does  not  intend  that  the  description  shall  be 
regarded  as  complete  and  exhaustive  and  as 
exclusive  of  everything  not  expressly  men- 
tioned, but,  on  the  contrary,  that  other  ar- 
ticles exist,  which  for  brevity  are  not  men- 
tioned. Bagley  v.  Rose  Hill  Sugar  Co.,  35 
South.  639,  548,  111  La.  249. 

EUNUCH. 

The  primary  and  genera]  definition  of 
the  word  "eunuch"  given  in  all  the  diction- 
aries Is  "a  castrated  male  of  the  human  spe- 
cies." It  must  be  given  its  usual  and  or- 
dinary sense,  as  understood  in  the  place 
where  used.  A  newspaper  publication  that 
a  man  is  a  eunuch  is  actionable  per  se. 
Bckert  v.  Van  Pelt  (Kan.)  76  Pac  909,  910, 
66  L.  R.  A.  266. 

EVERY. 

In  a  tax  deed  reciting  the  sale  of  sev- 
eral tracts,  the  use  in  the  granting  clause 
of  the  words,  "and  each  and  every  separate 
tract  and  parcel  thereof,"  in  addition  to  the 
statutory  form  designating  the  property  con- 
veyed as  "the  real  property  last  hereinbe- 
fore described,"  indicates  a  purpose  to  con- 
vey all  the  land  sold.  Gibson  v.  Kueffer 
(Kan.)  77  Pac.  282,  283. 

EVIDENCE. 

See  "Best  Kind  of  Evidence";  "Demur- 
rer to  the  Evidence";  "DU-ect  Evi- 
dence"; "Indirect  Evidence";  "Pre- 
ponderance of  the  Evidence";  "Prima 
Facie  Evidence";  '^Traditionary  Evi- 
dence" ;    "Unequivocal  Evidence." 

••Technically  there  is  a  difference  be- 
tween evidence  and  proof.    Evidence  tends 
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to  eBtabliah  or  disprove  an  alleged  matter  of 
fact  in  issue.  Proof  is  an  effect  of  evidence, 
while  eyidence  is  merely  the  means  of  mak- 
ing proof.  A  fact  is  not  proved  unless  It  Is 
established."  Oliveroa  t.  State,  47  &  SL  627, 
629,  120  Ga.  237. 

EXCEPTION. 

Technically  the  words  ''exception**  and 
'^reservation"  are  different  in  meaning,  but 
have  often  been  used  as  synonymous.  Chap- 
man T.  Mill  Creek  Goal  &  Coke  Co.,  46  a 
B.  262,  263,  54  W.  Va.  193. 

If  A.  owns  ten  acres  of  land  and  con- 
veys it  all  to  B.  except  one  acre,  upon  which 
his  mansion  stands,  that  is  an  '^exception.** 
Dozler  v.  Toalson,  79  &  W.  420.  42%  180  Mo. 
546. 

EXCESS. 

See  "TO  Bxcess.** 

BXOE88ZVS  FUHZ8HME1IT* 

See  '"Crael  Fonlshment'* 

EXCLUSIVE. 

The  word  "exclusive  in  a  contract  be- 
tween a  city  and  a  certain  person  purport- 
ing to  grant  the  exclusive  privilege  of  lay- 
ing and  maintaining  water  pipes  in  its 
streets,  and  by  which  it  agreed  to  pay  cer- 
tain rentals  for  hydrants,  such  contract  to 
continue  in  force  for  20  years,  was  insuf- 
ficient to  raise  the  implication  that  the  city 
by  the  use  of  the  word  thereby  agreed  to 
renounce  its  power  to  construct  the  water- 
works itself,  because  such  is  not  the  or- 
dinary meaning  of  the  word,  and  because 
the  word  "excluslye,"  if  given  its  usual  in- 
terpretation, would  render  the  exclusive  fea- 
ture of  the  contract  void.  Farmers'  Loan  & 
Trust  Co.  V.  City  of  Sioux  Falls  (U.  &)  131 
Fed.  890,  899. 


sxoiiirsivs 

POSES. 


EDVOATIOHAI.       FUB- 


"Exclusive  educational  purposes,"  when 
applied  to  an  academy,  is  broad  enough  to 
cover  the  buildings  and  grounds  which  form 
a  part  of  the  foundation,  and  which  are  ex- 
clusively used  for  the  school  life,  whether 
the  lads  are  at  study  or  at  recitations,  or  are 
eating,  reading,  sleeping,  drilling,  or  at  play. 
People  V.  Mezger,  90  N.  T.  Supp.  488^  489. 

EXCUSE. 

As  used  in  an  instruction  that  malice 
means  the  doing  of  a  wrongful  act  inten- 
tionally, without  justification  or  excuse,  the 
language,  "without  any  Justification  or  ex- 


cuse," not  only  excludes  justifiable  and  ex^ 
cusable  homicide,  but  homicide  extenuated 
to  manslaughter,  because  done  in  sudden  beat 
and  passion  upon  sufficient  legal  provocation. 
It  must  not  be  supposed  that  the  word  "ex- 
cuse" is  only  applicable  to  excusable  homi- 
cide, as  homicide  in  self-defense.  It  would 
therefore  be  wrong  to  hold  that  the  word 
"excuse"  was  intended  by  the  court  to  be 
used  in  the  absence  of  something  which  ren- 
ders one  wholly  excusable  or  justifiable,  but, 
on  the  contrary.  It  should  be  held  to  include 
also  any  legal  extenuation  of  the  offense 
charged.  State  v.  McDaniel,  47  8.  B.  381 
387,  68  S.  C.  804. 

EXECUTION. 

"Execution"  and  ^igning^  are  not  sy- 
nonymous terms.  Execution  implies  com- 
plete execution — signing,  sealing,  and  de- 
livery— ^whereas  signing  implies  only  one  of 
the  steps  towards  execution.  Hayes  v.  Am- 
mon,  85  N.  T.  Supp.  607»  608^  80  App.  DIt. 
604. 

EXECUTOR  IN  HIS  OWN  WRONG. 

An  executor  in  his  own  wrong  is  one 
who  wrongfully  intermeddles  with  the  goods 
of  the  deceased,  or  does  any  other  act  char- 
acteristic of  the  office.  Allen  v.  Hurst,  48 
S.  B.  841,  342,  120  6a.  763  (citing  1  Wms. 
Bx'rs,  p.  2d8). 


EXECUTORY  DEVISE 

Ab  remainder,  see  "Eemainder.** 

An  executory  devise  is  such  a  limitation 
of  a  future  interest  In  lands  or  personal  chat- 
tels as  the  law  admits  in  the  case  of  a  will, 
though  contrary  to  the  rules  of  limitation  in 
conveyances  at  common  law.  Stallcup  T. 
Otonley's  Trustee  (Ky.)  78  a  W.  441,  442. 


EXERCISING     CORPORATE     FRAN- 
CHISES. 

''Exercising  corporate  franchises"  and 
"carrying  on  business"  in  a  corporate  or 
organized  capacity  mean  the  same  thing,  un- 
der Laws  1896,  p.  858,  c  908,  as  amended  by 
Laws  1901,  p.  297,  c.  118,  authorizing  an  an. 
nual  state  tax  on  life  insurance  companies 
for  the  privilege  of  exercising  corporate  fran- 
chises or  for  carrying  on  business  in  their 
corporate  or  organized  capacity  within  the 
state.  People  t.  MiUer,  71  N.  B.  930^  932. 
179  N.  Y.  227. 


EXPECTANCY. 

An  expectency  or  hope  la  defined  as  *% 
mere  hope  unfounded  in  any  limitation,  pos- 
session, trust,  or  legal  act  whatever,  such  as 
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the  hope  which  an  hehr  apparent  has  of  suc- 
ceeding to  the  ancestor's  estate.  This  Is 
sometimes  said  to  be  a  bare  or  mere  possi- 
bility. It  is  a  possibility,  in  the  popular 
sense  of  the  term.  But  it  Is  less  than  a  pos- 
sibility in  the  specific  sense  of  the  term  "pos- 
sibility"; for  it  is  no  right  at  all,  in  con- 
templation of  law,  even  by  possibility,  be- 
cause in  the  case  of  a  mere  expectancy  noth- 
ing has  been  done  to  create  an  obligation  in 
any  event,  and  where  there  has  been  no  ob- 
ligation there  can  be  no  right,  for  right  and 
obligation  are  correlative  terms."  The  inter- 
est of  a  contingent-  remainderman  is  not  an 
expectancy.  McDonald  v.  Bayard  Sav.  Bank, 
98  N.  W.  1025,  1026,  123  Iowa,  413  (quoting 
2  Feame,  Remainders,  p.  23), 

EXPECTATION. 

The  term  "expectation,**  as  used  In 
Hurd*s  Rev.  St  1©01,  c.  120,  <  366,  imposing 
a  tax  on  the  transfer  of  property  by  will, 
where  one  becomes  beneficially  entitled  In 
possession  or  expectation  to  any  property  or 
income  thereof,  is  used  '*not  to  denote  an 
expectation  of  becoming  vested  both  with 
the  title  and  the  possession  where  neither  is 
now  vested,  but  to  denote  a  condition  where 
the  title  is  vested  and  the  possession  is  de- 
ferred. The  term  In  expectation'  is  used  in 
contradistinction  to  *ln  possession.'  Both 
contemplate  a  title  vested  and  indefeasible; 
but  In  one  instance  the  right  of  enjoyment 
is  immediate  In  possession,'  in  the  other  it 
is  postponed  In  expectation.'  As  used  in 
this  statute,  these  words  last  quoted  refer 
to  the  future  possession  of  an  estate  now 
vested,  and  which  is  subject  to  the  immedi- 
ate enjoyment  of  another."  People  v.  Me- 
Gormick,  70  N.  B.  350.  353,  208  III  437,  64 
U  B.  A.  775. 

EXPEDIENTE. 

''Expediente,**  In  Mexican  law,  means 
all  the  papers  or  documents  constituting  a 
grant  or  title  to  land  from  government  Van- 
derslice  v.  Hanks,  8  Gat  27,  88. 

EXPENSE. 

See  "Actual  Expense.** 
All  expenses,  see  "Alt" 

Of  eoitrt. 

Any  expense  lawfully  incurred  Is  an  ex- 
pense of  holding  court  Expenses  of  a  com- 
mittee of  citizens  of  a  creditor  appointed  by 
a  grand  jury  to  inspect  and  examine  the  of- 
fices, papers,  books,  and  records  of  county 
ofQcers,  and  to  make  a  full  and  complete  re- 
port of  the  result  of  such  investigation  to 
the  next  succeeding  grand  jury,  are  expenses 
of  the  court  the  grand  jury  being  a  com- 
ponent part  of  the  court  Chatham  Ck>unty 
T.  Gaudry,  47  8.  E.  634,  635,  120  Qa.  121. 


Of  family. 

The  phrase  "expenses  of  the  family,**  as 
used  in  3  Mills'  Ann.  St  1891  (2d  Ed.)  < 
d021a,  providing  that  the  expenses  of  the 
family  are  chargeable  on  the  property  of  both 
husband  and  wife,  is  not  limited  to  neces- 
saries, and  what  shall  be  included  in  the 
term  must  be  determined  by  the  facts  of 
each  case,  subject  to  the  limitations  that  the 
articles  must  have  been  purchased  for  and 
used  in  or  by  the  family  or  some  member 
thereof.  Gllman  t.  Matthews  (Colo.)  77  Pac. 
366. 

EX  POST  FACTO. 

"An  ex  post  facto  law  is  one  which  ren- 
ders an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  commit- 
ted." State  of  Iowa  v.  Jones  (U.  S.)  128  Fed 
626,  628  (citing  Fletcher  v.  Peck,  10  U.  S. 
[6  Granch]  87,  3  L.  Ed.  162). 

A  statute  which  deprives  the  accused  of 
any  substantial  right  which  he  possessed 
when  the  offense  was  committed,  or  which 
after  that  time  changes  the  punishment  of 
his  offense,  is  as  to  him  ex  post  facto. 
People  V.  Johnson,  90  N.  Y.  Supp.  134,  136, 
44  Misc.  Rep.  560. 

A  retrospective  criminal  or  penal  law 
is  not  "ex  post  facto"  where  it  does  not  de- 
prive the  party  of  some  additional  right  to 
which  he  was  entitled  under  the  law  at  the 
time  the  offense  was  committed,  or  does  not 
alter  his  situation  to  his  disadvantage.  State 
V.  Tyree  (Kan.)  77  Pac.  290»  2dl. 

EXPOSE. 

See  ^Toluntary  Exposure.** 

EXPOSE  TO  UNNEOESSABY  DANGER. 

Voluntary  exposure  to  unnecessary  dan- 
ger, see  "Voluntary  Exposure." 

In  construing  a  clause  in  an  accident  pol- 
icy exempting  the  insurer  from  liability  in 
a  greater  sum  than  $100  in  case  insured  lost 
his  life  from  unnecessary  exposure  to  dan- 
ger or  to  obvious  risk  of  injury,  the  court 
said:  "Apart  from  the  adjudications  on  the 
question,  I  should  be  inclined  to  the  opinion 
that,  as  a  main  purpose  in  taking  a  policy 
of  accident  insurance  is  to  procure  indemnity 
against  the  consequences  of  the  insured 
party's  carelessness  and  oversights,  a  stipu- 
lation against  'exposure  to  unnecessary  dan- 
ger or  to  obvious  risk  of  injury'  excludes 
from  the  force  of  the  policy  accidents  oc- 
casioned by  that  positive  sort  of  negligence 
which  in  personal  injury  litigation  falls  with- 
in the  doctrine  of  assumed  risk,  and  con- 
sists of  knowledge  of  a  danger,  and  willing- 
ness to  encounter  it,  but  does  not  exclude 
such  as  happen  from  the  m^e  failure  of  the 
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insured  to  sbun  a  danger  unknown  to  him, 
wbich  might  have  been  known  by  due  care, 
or  what  is  denominated  'contributory  n^li- 
gence.'  This  yiew  would  require,  to  bring 
into  operation  the  minimum  indemnity  clause 
of  the  policy,  Tolition  on  the  part  of  the  in- 
sured in  needlessly  exposing  himself  to  dan- 
ger as  in  cases  where  the  word  'voluntary' 
is  used.  It  seems  to  me  the  intention  of  the 
contract  implies  liability  for  an  accident  un- 
less there  was  a  voluntary  assumption  of 
unnecessary  risk — an  assumption  of  the  risk, 
not,  of  course,  in  the  expectation  of  being 
hurt,  which  would  amount  to  self-inflicted 
Injury,  but  in  the  expectation  of  encounter- 
ing the  danger  and  avoiding  injury  from  it" 
It  was  held  that  such  a  limitation  did  not 
apply  to  a  death  from  a  casualty  to  which 
insured  was  exposed  in  the  performance  of 
his  duties  as  a  bridgeman.  Jamison  v.  Con- 
tinental Casualty  Co.,  78  S.  W.  812,  S14,  104 
Mo.  App.  800. 

EXPRESS  DEDICATION. 

See  "Dedication." 

EXPRESS  MALICE 

Bxpress  malice  is  tliat  deliberate  Inten- 
tion unlawfully  to  take  away  the  life  of  a 
fellow  creature  which  is  manifested  by  ex- 
ternal circumstances  capable  of  proof,  such 
as  previous  difficulties;  preparation  to  com- 
mit the  offense;  threats.  Henderson  t. 
State,  48  S.  B.  167,  168,  120  Ga.  504. 

Express  malice  is  proved  by  evidence  of 
a  sedate,  deliberate  purpose  and  formed  de- 
sign to  kill  another;  and  such  purpose  and 
design  may  be  shown  from  the  circumstances 
attending  the  act,  such  as  the  deliberate  se- 
lection and  use  of  a  deadly  weapon,  knowing 
it  to  be  such,  stealthily  lying  in  wait,  pre- 
concerted plans  or  the  previous  procurement 
or  preparation  of  instruments,  contrivances, 
or  other  means  for  slaying  or  doing  great 
bodily  harm  to  the  deceased  victim.  State 
V.  Brinte  (Del.)  58  Aa  258»  262. 

EXPRESS  TRUST. 

See  'Trustee  of  Bxpress  Trust.** 

EXPRESS  WARRANTY. 

To  constitute  an  "express  warranty," 
the  word  "warrant"  need  not  be  used,  nor 
are  any  particular  words  necessary.  What- 
ever representations  are  made  by  the  seller 
at  the  time  of  the  sale  as  to  the  quality  of 
the  article  is  an  express  warranty.  Cum- 
mins V.  Ennis  (Del.)  56  Atl.  377  (citing  Mc- 
Lennan V.  Ohmen,  75  Cal.  558,  17  Paa  687). 

In  a  case  involving  the  question  of 
whether  or  not  representations  made  by  a 
seller  of  goods  amounted  to  a  warranty,  the 


court,  in  passing  on  the  issue  raised,  said: 
"Perhaps  no  subject  in  the  entire  domain  of 
law  has  produced  more  contrariety  of  opin- 
ion than  has  the  subject  of  warranty  In 
sales  of  personal  property.  Not  only  have 
the  courts  differed  in  deciding  cases,  but 
courts  and  authors  have  often  failed  to  dis- 
criminate between  warranties  and  deceit  or 
fraudulent  representations.  As  an  illustra- 
tion, it  is  often  said,  in  considering  the  sub- 
ject of  express  warranty,  that  it  is  not  neces- 
sary that  the  seller  should  have  intended, 
by  the  language  used,  to  warrant  the  thing 
sold,  and  that,  in  order  to  create  a  warranty, 
the  purchaser  must  be  Influenced  by  the 
statement  alleged  to  constitute  the  warranty. 
Both  of  these  propositions  are  correct,  as 
applied  to  a  question  of  fraud,  based  upon 
a  statement  made  by  the  seller,  but  neither 
is  correct  in  determining  whether  or  not  a 
statement  constitutes  an  express  warranty. 
Such  a  warrahty  is  enthrely  a  matter  of 
contract  and  the  contract  which  creates  It 
must,  like  all  other  contracts,  embody  the 
mutual  intentions  of  the  parties.  Nor  is  it 
necessary  that  the  buyer  must  have  been  de- 
ceived before  he  can  recover  for  the  breach 
of  an  express  warranty."  In  a  written  agree- 
ment plaintiff  agreed  to  sell  an  enthre  crop 
of  cane,  to  be  grown  by  him  on  his  planta- 
tion for  four  years,  and  to  cultivate  all  cane 
in  a  good  manner,  and  to  deliver  it  clean 
for  the  mill,  "said  cane  to  be  sound,  ripe, 
and  merchantable."  Held,  that  there  was  an 
express  warranty,  and  that  plaintiff  was  not 
entitled  to  recover  the  stipulated  price  for 
all  the  cane  if  it  was  not  sound  and  mer- 
chantoble.  Ellis  t.  Eiddick  (Tex.)  78  S.  W. 
719,  721, 

In  lasiuttJioe. 

"An  express  warranty  [In  insurance]  Is  an 
agreement  expressed  in  the  policy  whereby 
the  assured  stipulates  that  certain  facts  are 
or  shall  be  true,  or  certain  acts  shall  be  done 
relative  to  the  risk.  It  may  relate  to  an 
existing  or  past  fact,  or  be  promissory  and 
relate  to  the  future."  A  stipulation  in  a  fire 
policy  that  the  insurance  company  should 
not  be  liable  for  loss  caused,  directly  or  In- 
directly, by  order  of  any  civil  authority,  is 
not  a  warranty,  within  Civ.  Code  Oal.  H  2607. 
2608,  providing  that  a  statement  in  a  policy 
of  a  matter  relating  to  the  thing  insured  or 
to  the  risk  as  a  fact  and  a  statement  which 
imports  that  it  is  intended  to  do  or  not  to 
do  a  thing  which  materially  affects  the  risk, 
is  a  warranty,  the  statute  not  creathig  any 
new  definition  of  warranty  in  insurance. 
Conner  v.  Manchester  Assur.  Co.  (U.  S.)  130 
Fed.  743,  714  (quoting  Phillips  on  Insurance^ 
«754). 


EXTEND-EXTENSION. 

The  word  "extend,"  both  by  etymology 
and  by  common  usage,  Is  an  exceedingly 
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flexible  term,  lending  Itself  to  a  great  yariety 
of  meanings,  which  must  In  each  case  be 
gathered  from  the  context,  which  Is  owing  to 
the  fact  that  It  Is  essentially  a  relatlTe  term, 
referring  to  something  already  begun;  hence, 
in   a  concrete   sense.  It  has   no  persistent 
meaning,  although  abstractly  it  always  im- 
plies increase  or  amplification  as  distinguish- 
ed from   Inception;    as,  for  Instance,   "the  j 
extension  of  a  man's  business,"  or  "of  his  j 
line  of  credit,"  or  "of  the  due  time  of  his  \ 
debts."    Extension  In  space  may  be  in  any ! 
direction.    It  is  not  confined  to  mere  linear 
prolongation.     Middlesex  &  S.  Traction  Co. 
T.  Metlar  (N.  J.)  66  Ati.  142,  143. 

The  word  "extend"  Implies  something 
to  be  extended,  and  therefore  there  can  be 
no  inference  that  the  Legislature  intended  by 
Laws  1902,  p.  1748,  c.  600,  entitied  "An  act 
to  extend  and  regulate  the  liability  of  em- 
ployers," to  abrogate  any  right  of  action  ex- 
isting under  the  statutes  or  common  law,  un- 
less such  an  intention  is  clearly  to  be  drawn 
from  the  language  of  the  act  itself.  Rosin 
T.  Lidgerwood  Mfg.  Oo.,  86  N.  T.  Supp.  49, 
61,  89  App.  DlT.  246. 

The  term  "extension"  conveys  to  the 
mind  an  enlargement  of  the  main  body;  the 
addition  of  something  of  less  import  than 
that  to  which  it  is  attached.  New  York 
Gent  &  H.  R.  R.  Co.  v.  Buffalo  &  W.  Elec- 
tric Ry.  Co.,  89  N.  Y.  Supp.  418,  421,  96  App. 
Div.  471. 

EXTENDER. 

"Extender"  In  Spanish  law  means  to 
commit  to  writing  at  length.  Beach  y. 
Gabriel,  29  Gal.  680,  684. 

EXTENT. 

See  "Appreciable  Extent"* 

EXTENUATE. 

As  used  in  an  instruction  relating  to 
manslaughter,  which  tells  the  jury  that  im- 
plied malice  would  be  Inferred  when  the  kill- 
ing took  place  without  any  cause  which 
would  in  law  justify,  excuse,  or  extenuate 
the  homicide,  the  word  "extenuate"  has  the 
same  meaning  as  "mitigate,"  and  refers  to 
the  reduction  of  the  grade  of  the  offense,  as 
well  as  to  a  reduction  of  the  punishment 
Connell  ▼.  State  (Tex.)  81  &  W.  746,  74& 

EXTINGUISHMENT. 

"An  extinguishment  is  a  discharge  by 
operation  of  law."  Woodrough  y.  Douglas 
County  (Neb.)  98  N.  W.  1092,  1096. 

EXTRA  BRAKEMAN. 

An  "extra  brakeman**  is  one  who  has  no 
regular  employment,  but  takes  the  place  of  a 
8WDS.ftP.— 66 


regular  employ^  when  off  duty.  liOuisylUe 
&  N.  R.  Co.  T.  Mulflnger's  Adm'x  (Ey.)  80 
S.  W.  409. 

EXTRA  GOOD  ORE. 

The  words  "extra  good  ore,**  In  a  con- 
tract to  indemnify  for  the  expense  of  sinking 
a  mining  shaft,  if  the  drill  hole  was  not  as 
represented,  the  representation  being  "1  to  8 
feet  soil  and  clay,  110  to  117  feet  dark  flint, 
with  extra  good  ore,"  do  not  refer  merely  to 
the  quality  of  the  ore,  but  require  a  quan- 
tity sufficient  to  justify  mining.  Hall  t.  Chit- 
wood,  81  S.  W.  208,  209, 106  Mo.  App.  668. 

EXTRALATERAL 

See  "ExtraUmlnal.** 

EXTRALIMINAL 

"Extrallmlnal,"  or  ••extralateral,**  with 
reference  to  the  rights  conferred  by  a  lode 
location,  while  depending  for  Its  existence  on 
something  within  the  boundaries,  may,  never- 
theless, be  exercised  under  certain  conditions 
beyond  those  boundaries.  Jefferson  Min.  Co. 
T.  Anchorla-Leland  Mln.  &  Mill.  Ck>.  (Colo.) 
76  Pac.  1070,  1078,  64  L.  R.  A.  026. 

EXTRAORDINARY. 

The  words  "difficult"  and  "extraordina- 
ry," as  used  in  Code  CIt.  Proc.  f  3263,  author- 
izing the  court  to  grant  an  additional  allow- 
ance where  the  action  is  difficult  and  ex- 
traordinary, must  be  given  their  usual  and 
accepted  meaning.  A  general  rule  specify- 
ing the  precise  limitation  that  they  Impose 
upon  the  power  of  courts  to  grant  an  addi- 
tional allowance  may  be  difficult  to  formu- 
late, but  every  application  to  the  facts  of  a 
particular  case,  when  presented,  is  not  trou- 
blesome. The  section  does  not  authorize  an 
additional  allowance  in  an  action  for  person- 
al injuries,  where  the  only  question  for  the 
court  is  the  amount  of  the  damages,  and  no 
difficult  questions  of  law  are  Involved.  Stan- 
dard Trust  Co.  V.  New  York  Cent  &  H.  R.  R. 
Co.,  70  N.  E.  926,  926,  178  N.  T.  407. 

F.  0.  B. 

The  term  "f.  o.  b.**  cars,  in  mercantile 
contracts,  means  '*free  on  board"  cars  at 
the  place  of  shipment  Such  term  means 
that  the  seller  will,  without  expense  or  act 
of  the  buyer,  deliver  to  the  latter  the  subject 
of  the  sale  on  cars  at  such  place.  All  the 
authorities  declare  that  a  sale  f.  o.  b.  cars 
so  plainly  Indicates  that  the  seller,  without 
expense  to  the  buyer.  Is  to  deliver  the  sub- 
ject of  the  sale  on  cars,  ready  to  be  taken  out 
by  the  carrier,  that  the  term  is  not  open  to 
construction.  Yogt  v.  Shienebeck  (Wis.)  100 
N.  W.  820,  822. 


VACTOB 


FACTOR. 


As  troBtee  of  an  express  trust, 
tee  of  Express  Trust" 
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original  act  (Pnb.  Acts  1868,  p.  147,  c.  14),  so 
that  the  prohibition  extends  only  to  a  sale 
see  'Tras-  while  a  fair  is  being  held.    State  t.  Bejn- 
olds,  68  Aa  756»  766,  77  Conn.  ISL 


Where  plaintiff,  at  defendant's  request, 
dellTered  to  it  a  car  of  lemons  for  the  pur- 
pose of  completing  a  sale  already  effected  by 
defendant  at  a  stated  price,  defendant  to 
receive  a  certain  commission  on  the  sale, 
though  it  was  not.  in  the  transaction,  within 
the  technical  definition  of  a  factor,  in  that 
the  lemons  were  not  first  placed  in  its  pos- 
session for  the  purpose  of  a  sale,  but  were 
delivered  to  it  for  the  purpose  of  completing 
a  sale  already  effected,  defendant's  relation 
to  the  plaintiff,  after  he  had  delivered  them 
to  it,  was  substantially  that  of  a  factor. 
Betts  V.  Southern  California  Fruit  Bxch. 
(Cal.)  77  Pac  983,  994. 

FAIR. 

See  "Unfair.** 

FAIB  OOKSIDERATIOH. 

See  "Present  Fair  Consideration.'* 

The  term  "fair  consideration,*'  as  used 
hi  Bankr.  Act  July  1,  1898,  c.  541,  <  67,  80 
Stat  564  [U.  S.  Comp.  St  1901,  p.  3449],  pro- 
viding that  all  conveyances  made  by  a  bank- 
rupt within  four  months  next  preceding  his 
bankruptcy,  with  intent  to  defraud  his  cred- 
itors, shall  be  void,  except  as  to  purchasers 
in  good  faith  and  for  a  present,  fair  consid- 
eration, does  not  make  it  necessary  that  the 
consideration  for  the  transfer  should  be  a 
Just  equivalent  of  the  thing  bought  The 
word  **fair,"  as  used  in  the  section,  signifies 
no  more  than  honest  or  free  from  suspicion. 
It  is  evidently  not  intended  as  the  equivalent 
of  "adequate,"  unless  the  inadequacy  is  such 
as  to  indicate  a  purpose  on  the  part  of  the 
vendor  to  cheat  his  creditors;  and  until  one 
is  declared  a  bankrupt  third  persons  may 
deal  with  him  as  with  any  other,  save  that  all 
transfers  made  by  him  within  four  months 
next  preceding  his  bankruptcy,  with  intent 
on  his  part  to  hinder,  delay,  and  defraud  his 
creditors,  shall  be  void,  except  as  to  good- 
faith  purchasers  for  a  present  fair  consid- 
eration. Myers  v.  Fultz  (Iowa)  100  N.  W. 
351,  852  (citing  Dunlop  T.  Thomas,  68  Pac 
909,  28  Wash.  521). 

FAIR  GROUNDS. 

The  words  "fair  grounds,"  in  Gen.  St 
1902,  §  1358,  declaring  a  punishment  for  any 
one  who  shall,  within  one  mile  of  the  fahr 
grounds  of  any  incorporated  society,  expose 
for  sale,  from  any  wagon  or  temporary  stand, 
any  article  of  provision  without  the  consent 
of  the  society,  are  used  as  the  equivalent  of 
the  words  "exhibition  or  fahr,"  used  in  the 


FAITH. 


See   "Full   Faith  and  Credit"; 

Faith," 


"Good 


FALL 

The  word  "fall,"  as  used  In  a  complaint 
in  an  action  on  an  accident  policy,  alleging 
that  insured  fell  from  the  cars  and  received 
injuries,  from  which  he  died,  implies  the 
happening  by  chance  of  an  undesigned  and 
involuntary  event,  which  resulted  in  bodily 
Injuries  effecting  the  death  of  the  insured 
through  external,  violent,  and  accidental 
means,  within  the  terms  of  the  policy.  Rich- 
ards V.  Travelers'  Ins.  Co.  (S.  D.)  100  N.  W. 
428,429. 


FALSE  AFFIDAVIT. 

Where  the  statements  made  in  an  affida- 
vit in  support  of  a  pension  claim  are  true.  It 
is  not  a  *f alse  or  fraudulent  affidavit,"  the 
making  of  which  constitutes  a  crime,  under 
Rev.  St  <  4746  [U.  S.  Comp.  St  1901,  p. 
3279],  merely  because  it  was  not  in  fact 
sworn  to  on  the  date  shown  in  the  notary's 
certificate.  United  States  t.  Wood  (U.  &)  127 
Fed.  171, 178. 


FALSE  ENTRY. 

An  entry  on  the  books  of  a  national  bank 
by  the  cashier  as  a  cash  item  of  a  check 
which  actually  entered  into  a  transaction  of 
the  bank  is  not  making  a  "false  entry,**  un- 
der Rev.  St  §  6209  [U.  S.  Comp.  St  1901, 
p.  3497],  though  he  knew  the  check  to  be 
worthless  and  fraudulent  and  made  the  en- 
try with  the  intent  to  deceive,  as  the  entry 
is  a  truthful  statement  of  the  actual  transac- 
tion. United  States  v.  Young  (U.  S.)  128  Fed. 
Ill,  118. 

FALSE  IMPRISONMENT. 

False  imprisonment  is  the  unlawful  de^ 
tention  of  the  person  of  another  against  his 
will.  The  gist  of  the  action  is  the  unlawful 
detention.  Marshall  v.  Cleaver  (Del.)  56  Atl. 
380,  381;  McCaffrey  v.  Thomas,  Id.  282,  283. 

A  case  of  false  imprisonment  is  made 
out  when  it  is  shown  that  plaintiff  was  in- 
tentionally detained  as  a  prisoner  by  defend- 
ant without  any  warrant  therefor.  He  is  not 
required  to  prove  malice  or  want  of  probable 
cause.  Thompson  t.  Buchols  (Mo.)  81  S.  W. 
490,  49L 
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FALSE  PRETENSE 

A  "false  pretense,"  sncb  as  falls  within 
the  statute  relating  to  the  offense  of  obtain- 
ing property  under  false  pretenses.  Is  a  false 
representation  relating  to  some  existing  or 
past  fact,  and  must  actually  mislead.  To 
constitute  the  offense,  it  is  enough  if  a  ma- 
terial part  of  the  pretense  be  false,  that  it 
be  made  with  the  intent  to  defraud,  and 
that  it  induces  the  person  sought  to  be 
wronged  to  part  with  his  property;  and  these 
are  inquiries  proper  for  the  jury  under  ap- 
propriate Instructions  from  the  court  Wil- 
kerson  t.  State,  86  South.  1004,  140  Ala.  156. 

The  pretenses  relied  on  to  constitute  the 
crime  of  false  pretenses  must  relate  to  a  past 
erent  or  an  existing  fact,  and  any  repre- 
sentation or  assurance  or  promise  in  relation 
to  a  future  transaction,  howeyer  false  and 
fraudulent  it  may  be,  is  not  within  the 
meaning  of  the  statute.  Oook  t.  State  (Neb.) 
98  N.  W.  810  (citing  Maxwell's  Or.  Pioc.  129; 
DilUngham  y.  State,  6  Ohio  St  284). 

The  essence  of  the  crime  of  obtaining 
money  or  property  by  false  pretenses  is  that 
the  false  pretense  should  be  of  a  past  eyent, 
or  of  a  fact  haying  a  present  existence,  and 
not  of  something  to  happen  in  the  future, 
and  that  the  prosecutor  belieyed  that  the  pre- 
tense was  true,  and  that,  confiding  in  the 
truth  of  the  pretense  and  by  reason  thereof, 
he  parted  with  his  money  or  property.  State 
y.  Bohle,  81  S.  W.  179,  180,  182  Ma  68  (quot- 
ing State  y.  Byers,  49  Mo.  645). 

FALSE  REPRESENTATION. 

The  same  statements  may  be  regarded 
as  false  representations  or  mere  expressions 
of  opinion,  according  to  the  circumstances  of 
the  particular  case.  An  opinion  falsely  ex- 
pressed, with  intent  to  deceiye,  and  which 
does  deceiye,  is  an  actionable  false  repre- 
sentation. A  party  haying  superior  knowl- 
edge of  the  property  sold,  and  giying  a  false 
opinion  in  regard  to  a  matter  of  fact,  with 
Intent  to  affect  the  price  to  be  paid,  is  guilty 
of  fraud.  Schneider  r.  Schneider  (Iowa)  98 
N.  W.  159,  163. 

FALSIFY. 

To  surcharge  or  falsify  la  to  allege  an 
omission  in  an  account  or  deny  the  correct- 
ness of  some  or  all  of  the  items  rendered. 
One  who  objects  to  a  stated  account  must 
surcharge  or  falsify  it,  and  an  account  ren- 
dered by  an  administrator  Is  a  stated  ac- 
count Tate  y.  Gairdner,  46  S.  B.  73,  74»  119 
Ga.  133. 

FAMILY. 

See  "Head  of  a  Family." 
Family  expense,  see  "Expense.** 

The  word  "family"  has  its  root  In  the 
Oscan  word  "famul,"  which  signifies  a  slaye. 
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Much  of  this  primary  meaning  was  applica- 
ble to  the  status  of  married  women  at  the 
common  law  with  reference  to  property.  If 
a  husband  and  wife  occupy  land  belonging 
to  him  as  a  homestead,  she  is  a  "family"  of 
the  own^.  Gross  y.  Benson  (Kan.)  76  Pac. 
668,  660,  64  li.  R.  A  600. 


A  "family"  has  been  defined  as  "a  col- 
lectlye  body  of  persons,  who  liye  in  one 
house,  under  one  head  or  manager."  A  per- 
son furnishing  a  home  for  himself,  his  moth- 
er, two  minor  brothers,  and  an  inyalid  sister, 
and  furnishing  the  groceries  and  money  for 
their  support,  is  the  head  of  a  "family," 
within  the  statute,  fixing  the  amount  of 
wages  which  shall  be  exempt  Jarboe  y. 
Jarboe,  79  S.  W.  1162,  1163, 106  Mo.  App.  469. 

The  word  "family"  is  too  indefinite  to 
describe  a  party  to  a  contract  and  hence  kn 
allegation  that  defendant  let  certain  premises 
to  plaintiff  and  his  family  did  not  describe 
the  parties  to  the  contract  with  sufficient 
certainty.  Dayis  y.  Smith,  68  Atl.  630,  632, 
26  R.  I.  129,  66  L.  R.  A  47& 

A  widow,  who  continues  to  occupy  the 
homestead,  and  whose  children  haye  all  ar- 
rlyed  at  majority  and  moyed  away,  is  the 
"family  of  the  owner,"  within  the  constitu- 
tional proyision  exempting  as  a  homestead 
the  residence  occupied  by  the  family  of  the 
owner.  Aultman,  Miller  A  Go.  r.  Price 
(Kan.)  76  Pac.  1019. 

FARM. 

My  farm,  see  "My.** 

FABMINO. 

See  "Engaged  Ghiefly  in  Farming.** 

The  term  "farmer"  is  not  synonymous 
with  a  tiller  of  the  soil.  To  constitute  one 
a  farmer,  it  is  not  essential  that  he  in  per- 
son should  till  the  soil,  or  that  his  operatioDs 
should  be  limited  to  agricultural  planting, 
sowing,  and  cultlyation  of  the  soil.  The 
terms  "farming"  and  "tilling  of  the  soil," 
as  used  in  Bankr.  Act  July  1,  1898^  c.  641, 
30  Stat  644  [U.  S.  Gomp.  St  1901,  p.  8418], 
proyiding  that  any  natural  person,  except  a 
wage  earner  or  a  person  engaged  chiefly  in 
farming  and  the  tilling  of  the  soil,  etc.,  may 
be  adjudged  an  inyoluntary  bankrupt,  are 
more  or  less  closely  allied.  The  term  '*farm- 
ing"  is  doubtless  employed  in  the  act  as  a 
generic  term,  in  a  comprehenslye  sense.  It 
is  reasonable  to  conclude  that  the  term  was 
not  limited  merely  to  the  production  of  grains 
and  grasses,  and  the  like.  The  farmer  may 
cultiyate  all  or  a  part  of  his  land.  He  may 
be  general  or  special.  He  may  deyote  his 
cultlyation  to  the  production  of  com,  or 
wheat  or  oats,  or  rye,  or  grasses,  whicheyer 
in  his  judgment  may  be  the  more  useful  or 
profitable.  He  may  include  with  those  breed- 
ing, feeding,  and  rearing  of  liye  stock,  em- 
bracing  cattle,   horses,    mules,    sheep,   and 
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hogs,  for  domestic  use  and  for  market;  and, 
If  he  find  it  more  profitable  to  feed  his  ag- 
ricultural products  to  his  llye  stock  than  to 
rely  upon  marketing  the  surplus,  he  may  not 
be  limited  to  the  quantity  of  live  stock  for 
such  purposes  to  what  he  may  breed  or  rear 
upon  his  farm.  For  this  purpose  he  may 
rely  entirely  upon  the  purchase  of  his  live 
stock  from  his  neighbors  or  on  the  markets, 
and  utilize  his  farm  products  in  feeding  and 
fattening  such  feeders  for  market  Bank  of 
Dearborn  v.  Matnej  (U.  S.)  132  Fed.  75,  76. 

FATHER. 

The  word  *'father,**  as  used  In  section  21 
of  the  act  concerning  wills,  by  virtue  of  the 
provisions  of  Rev.  St  1874,  p.  833,  relative 
to  statutes,  includes  "mother.'*  Walker  v. 
Hyland  (N.  J.)  56  AtL  268,  271. 

FEE  SIMPLE. 

Generally  the  words  'fee  simple^  mean 
an  absolute  estate  of  inheritance,  but  not 
necessarily  so.  A  title  in  fee  simple  deter- 
minable is  in  a  qualified  sense  a  fee  simple; 
and,  where  the  language  in  a  will  is  followed 
by  a  clearly  expressed  qualification,  it  must 
be  held  that  the  testator  used  the  first  words 
in  that  sense.  Orr  v.  Yates,  70  N.  B.  781, 
735,  209  111.  222. 

"Ownership  in  fee  simple  implies  some- 
thing more  than  being  the  holder  of  the  nak- 
ed legal  title  to  land.  It  implies  ah  Inde- 
feasible legal  title — ^the  entire  title  and  es- 
tate in  land."  United  States  v.  Hyde  (U.  S.) 
132  Fed.  545,  550. 

FEED  ROLL 

A  feed  roll,  or  automatic  feeder,  used 
in  connection  with  a  ripsaw,  Is  a  toothed  ap- 
pliance, something  like  a  saw,  but  working 
in  front  of  the  saw  proper,  and  feeding  the 
board  to  it  automatically,  and  tending  to  pre- 
vent the  board  from  being  thrown  against 
the  sawyer  by  the  hold  its  teeth  take.  Dean 
V.  St  Louis  Woodenware  Works  (Mo.)  80  S. 
W.  292,  291 

FELLOW  SERVANT. 

Where  two  persons  are  both  engaged  in 
the  common  service  of  a  master,  In  conduct- 
ing and  carrying  on  the  same  general  busi- 
ness, and  neither  Is  In  any  sense  under  the 
control  or  direction  of  the  other,  they  are 
fellow  servants.  Sauls  v.  Chicago,  R.  I.  & 
T.  Ry.  Co.  (Tex.)  81  S.  W.  89,  90. 

Whenever  co-employ6s  under  the  control 
of  one  master  are  engaged  in  the  discharge 
of  duties  directed  to  one  common  end,  such 
duties  being  so  closely  related  that  each  em* 
ploy6  must  know  he  is  exposed  to  the  risk 
of  being  injured  by  the  negligence  of  anoth- 
er, they  are  "fellow  servants."    Donnelly  t. 


Cudahj  Fsacklng  Co.  (Kan.)  75  Pac.  1017, 

loia 

The  presumption  is  that  all  who  enter 
the  service  of  a  common  master,  and  engage 
in  a  common  service  or  in  the  same  general 
undertaking,  are  "fellow  servants."  Weeks 
V.  Bcharer  (U.  8.)  129  Fed.  833^  385. 

FELONY. 

See,  also,  'Misdemeanor.** 

A  felony  is  a  crime  punishable  with 
death  or  imprisonment  in  the  state  prison. 
People  T.  Smith,  77  Pac.  449,  450,  143  Cal. 
597. 

As  adultery  may  be  punished  by  Impris- 
onment in  the  penitentiary,  it  is  •  felony, 
as  Code,  I  5093,  defines  a  felony  as  a  public 
offense,  which  may  be  punished  by  impris- 
onment in  the  penitentiary.  State  ▼•  Clem- 
enson,  99  N.  W.  139, 123  Iowa,  524. 

FENCE. 

See  "Division  Fence**;  "Legal  and  Sufll- 

cient  Fence." 
Ab  building,  see  "Building.** 

Under  a  statute  declaring  that,  if  a  rail- 
road company  fence  in  its  track,  it  shall  only 
be  liable  in  case  of  injury  to  stock  resulting 
from  want  of  ordinary  care,  a  railroad  track 
is  not  "fenced  in,"  where  it  is  Inclosed  on 
two  sides  and  on  one  end,  leaving  the  other 
end  open.  To  fence  in  a  place,  as  against 
live  stock,  means  to  surround  it  by  a  fence, 
so  as  to  prevent  the  intrusion  of  such  ani- 
mals upon  the  inclosed  premises.  Ft.  Wortli 
&  R.  G.  Ry.  Co.  v.  Swan  (Tex.)  78  8.  W.  92a 
922. 

FERRULE. 

"Knight's  Mechanical  Dictionary  de- 
scribes a  ferrule  as  'a  metallic  ring  or  sleeve 
on  the  handle  of  a  tool  or  the  end  of  a  stick 
to  keep  the  wood  from  splitting.*  The  Im- 
perial Dictionary  defines  a  ferrule  to  be  t 
ring  of  metal  put  around  a  column,  cane,  or 
other  thing,  to  strengthen  it  or  prevent  its 
splitting.'  *'  The  common  understanding  is 
that  a  ferrule  for  an  umbrella  or  cane  is  a 
ring  or  short  tube  of  metal  fitted  on  or  in- 
closing the  lower  end  of  a  cane  or  umbrella 
stick.  It  is  in  that  sense  that  the  term  is 
employed  in  a  patent  the  specification  of 
which  describes  a  ferrule  as  primarily  a  tube 
open  at  both  ends.  Bvans  v.  Newark  Rivet 
Works  (U.  S.)  126  Fed.  492,  494^  61  a  a  A 
474. 

FERRY. 

See  **Prlvate  Ferry.*^ 

In  one  sense  a  ferry  ia  a  continnatfon 
of  the  highwaj  from  one  side  of  the  water 
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over  which  it  paflMf  to  the  othar»  and  Is  for 
transportation  of  passengers  or  of  travelers 
with  their  teams  and  vehicles  and  snch  other 
property  as  they  may  carry  or  have  with 
them.  In  a  strict  sense  the  ferry  business 
is  confined  to  the  transportation  of  persons, 
with  or  without  their  property,  and  a  ferry- 
man carrying  on  only  a  ferry  business  Is 
bound  to  transport  in  no  other  way.  St 
Clair  County  v.  Interstate  Sand  &  Car  Trans- 
fer Co.,  24  Sup.  Ct  300,  304,  192  U.  8.  454^ 
48  L.  Ed.  618. 

FIDUCIARY  CAPACITY. 

A   laundry  agent  in   a  country  town, 
whose  duties  are  to  collect  articles,  forward 
them  to  the  laundry  in  the  city,  receive  them  ' 
back,  and  distribute  £hem,  make  collections, 
and  remit  to  his  principal,  after  deducting  | 
his  commissions,  Is  acting  in  a  "fiduciary  j 
capacity,"  within  Bankr.  Act  July  1,  1898,  c  { 
541,  S  17,  30  Stat  550  [U.  S.  Comp.  St  1901, 
p.  3428],  providing  that  a  discharge  shall  not  j 
affects  debts  created  by  the  bankrupt's  mis- 1 
appropriation  or  defalcation  while  acting  in 
any  fiduciary  capacity.    Shipley  v.  Platts  (S. 
D.)  97  N.  W.  1.  2. 

FIGS. 

Figs,  preserved  whole,  as  nearly  as  pos- 
sible in  their  natural  condition,  are  dutiable 
under  the  enumeration  of  ''figs,"  under  para- 
graph 264,  Schedule  G,  <  1,  c.  11,  Tariff  Act 
July  24,  1897,  80  Stat  171  [TJ.  S.  Comp.  St 
1901,  p.  1661].  Reiss  &  Brady  v.  United 
States  (U.  S.)  126  Fed.  57& 

FINAL 

The  word  ''final,"  in  an  agreement  for 
arbitration  which  provided  that  the  contro- 
versy between  the  parties  under  the  arbitra- 
tion agreement  should  be  submitted  to  the 
circuit  court  and  that  its  decision  should  be 
final,  necessarily  implies  that  the  decision  of 
the  circuit  court  shall  not  be  reviewed  by 
another  court  Hoste  v.  Dalton  (Mich.)  100 
N-  W.  750.  751,  11  Detroit  Leg.  N.  892. 

The  word  ''final,"  in  Laws  1894,  c.  556, 
tit  15,  art  1,  H  4-7,  providing  that  the  de- 
cision of  a  county  judge,  in  a  proceeding  l^ 
a  school  district  trustee  to  compel  reimburse- 
ment for  expenses  incurred  by  him  in  litiga- 
tion affecting  the  interests  of  the  district 
allowing  or  disallowing  the  claim,  shall  be 
final,  was  merely  intended  to  give  the  order 
the  effect  of  a  final  order  in  a  special  pro- 
ceeding, and,  like  other  orders  of  that  class, 
it  is  subject  to  review.  Anderson  v.  School 
Dist  No.  15»  85  N.  Y.  Supp.  943,  945,  89  App. 
Div.  231. 

FINAIi  AOOOTJHT. 

See  "Decision  and  Decree  Allowing  a 
Final  Account** 


FINAI.  OONFIBICATIOH. 

The  final  confirmation  to  whidi  th%  act 
of  Congress  of  1851  refers  is  the  final  adjudi- 
cation of  the  tribunals  of  the  United  States 
upon  the  validity  of  the  title  of  the  claim- 
ant under  the  Mexican  grant  Until  the  sur- 
vey which  follows  such  adjudication  is  made 
and  approved,  the  title  is  not  definitely  con- 
firmed to  any  particular  premises.  Davis  v. 
Davis,  26  Cal.  23,  46,  85  Am.  Dec.  157  (cit- 
ing JohDSon  V.  Van  Dyke,  20  Cal.  228;  Rich- 
ardson V.  Williamson,  24  Cal.  289). 

FINAL  DEOISIOH. 

The  words  "final  decisions,*'  as  used  in 
Act  March  3,  1891,  c  517,  §  6,  el.  1,  26  Stat 
828  [U.  S.  Comp.  St  1901,  p.  649],  which  pro- 
vides that  the  Circuit  Courts  of  Appeal  es- 
tablished by  the  act  shall  exercise  appellate 
Jurisdiction  by  appeal  or  by  writ  of  error  to 
review  final  decisions  in  the  District  Court 
and  the  existing  Circuit  Courts  in  all  cases 
other  than  those  provided  by  law,  do  not  in- 
clude an  order  denying  the  application  of  one 
not  a  party  for  leave  to  intervene,  when  dis- 
cretionary with  the  court,  nor  an  order  re- 
fusing to  entertain  an  appeal  from  the  deci- 
sion of  receivers  with  reference  to  proof 
of  a  claim  before  them,  where  it  was  discre- 
tionary, and  did  not  deprive  the  claimant  of 
any  substantial  right  Land  Title  &  Trust 
Co.  V.  Asphalt  Co.  of  America  (U.  8.)  127  Fed. 
1,  20,  62  C.  O.  A.  23. 

FINAL  JUBGBflENT. 

See,  also,  "Interlocutory  Judgment" 

A  judgment  is  final,  for  the  purpose  of 
an  appeal,  when  it  determines  the  rights  of 
the  parties.  Lemmons  v.  Huber  (Or.)  77  Pac. 
836,887. 

A  judgment  to  be  final,  must  not  only 
decide  that  one  of  the  parties  is  entitled  to 
relief  of  a  final  character,  but  must  give  that 
relief  by  its  own  force,  or  be  enforceable  for 
that  purpose  without  further  action  by  the 
court  or  by  process  for  contempt  Reed  v. 
Reed  (Ky.)  80  &  W.  520,  522  (ciUng  Bondu- 
rant  v.  Apperson,  61  Ky.  [4  Mete)  30). 

I  If  a  judgment  Is  not  one  that  disposes 
of  the  whole  case  on  its  merits,  it  is  not  final. 
Heinze  v.  Butte  A  Boston  ConsoL  Min.  Co. 
(U.  S.)  129  Fed.  337,  340. 

FINAL  JURISDICTION. 

The  words  "final  jurisdiction,'*  as  used 
I  in  Gen.  St  1902,  I  1483,  relating  to  prose- 
I  cuting  attorneys  of  criminal  courts  of  com- 
mon pleas  filing  informations  for  offenses  oc- 
curring within  the  period  within  which  such 
courts  respectively  have  final  jurisdiction. 
mean  a  jurisdiction  to  try  the  cause  and 
upon  conviction  to  impose  the  full  penalty 
prescribed,  as  distinguished  from  a  jurlsdic- 
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tlon  glyen  in  respect  to  offeiures  the  pnnlab- 
ment  whereof  may  be  greater  or  leai  than 
that  which  a  justice  court  can  impose.  State 
Y.  Compane,  57  Atl.  164,  76  Conn.  649. 

FINDING. 

Though  a  motion  for  a  new  trial  because 
*the  finding  and  Judgment  of  the  court  is 
not  sustained  by  the  evidence"  and  **i8  con- 
trary to  law"  might  have  been  overruled  be- 
cause of  its  form,  yet,  where  it  was  granted, 
the  defect  in  form  is  not  available  on  appeal. 
"The  court  could  have  concluded,  the  trial 
having  been  by  the  court,  that  the  word  'find- 
ing' in  the  motion  was  equivalent  to  the  word 
'decision,'  and,  having  done  so,  the  court 
might  have  treated  the  word  'judgment*  as 
surplusage."  Balph  v.  Magaw  (Ind.)  70  N. 
B.  188,  189  (citing  Rodefer  v.  Fletcher,  89 
Ind.  563;  Rosenzweig  v.  Frazer,  82  Ind.  342; 
Christy  v.  Smith,  80  Ind.  573;  Wilson  v. 
Vance,  55  Ind.  884;  Gates  v.  Baltimore  & 
O.  S.  W.  By.  Co.,  154  Ind.  838,  66  N.  B.  722). 

An  inquest  of  insanity  held  by  two  Jus- 
tices of  the  peace  upon  the  alleged  insanity 
of  any  person  or  Inhabitant  of  their  county, 
and  their  certificate  that  said  person  therein 
named  Is  insane  and  a  proper  subject  for 
treatment  in  the  hospital  for  the  insane,  is 
not  a  Judgment  of  a  court  or  equivalent  there- 
to; nor  is  such  finding  and  certificate  equiva- 
lent to  a  verdict  of  a  Jury  or  a  finding  of  a 
court  that  such  person  is  of  unsound  mind 
and  incapable  of  managing  hiB  own  estate, 
its  purpose  being  to  establish  the  fact  that 
such  person  is  entitied  to  admission  to  a 
hospital  for  the  insane  for  treatment  Lelnss 
V.  Weiss  (Ind.)  71  N.  B.  254-256. 

FIRST  TEN  YEARS. 

The  phrase  "the  first  ten  years,**  as  used 
in  a  franchise  granted  by  a  municipality  to 
a  waterworks  company,  providing  that  the 
privileges  granted  to  the  company  shall  con- 
tinue for  a  term  of  25  years  from  and  after 
the  passage  of  the  ordinance,  and  the  mu- 
nicipality agreeing  to  lease  the  company's 
fire  hydrants  for  said  term,  and  pay  a  rent 
per  year,  and  the  municipal  taxes  assessed 
on  the  property  for  the  first  10  years,  etc., 
points  to  the  first  period  of  10  years  in  the 
period  of  25  years,  and,  there  being  no  period 
of  25  years  except  the  one  commencing  with 
the  life  of  the  franchise,  the  10-year  period 
will  commence  at  that  time.  Town  of  Wash- 
bum  V.  Washburn  Waterworks  Co.  (Wis.)  98 
N.  W.  539,  541. 

FISH  SKINNED  OR  BONED. 

Cream  of  codfish,  consisting  of  codfish 
skinned  and  boned,  and  subjected  to  the  fur- 
ther process  of  cutting  or  shredding,  is  duti- 
able as  "fish  skinned  or  boned,"  under  Tariff 
Act  July  24, 1897,  c  11,  <  1,  Schedule  Q,  par. 


261«  80  Stat  171  [TJ.  S.  Gomp.  St  1901,  p. 
1651].  H.  B.  Teed  &  Co.  T.  United  States 
(U.  S.)  126  Fed.  447. 

FIXTURE. 

Whenever  chattels  have  been  placed  in 
and  annexed  to  a  building  by  their  owner  as 
a  part  of  the  means  by  which  to  carry  out 
the  purposes  for  which  the  building  was 
erected  or  to  which  it  has  been  adapted,  and 
with  the  intention  of  permanentiy  increasing 
its  value  for  the  use  to  which  it  is  devoted, 
they  become,  as  between  the  owner  and  his 
mortgagee,  fixtures,  and  as  much  a  part  of  the 
realty  as  the  building  itself;  and  this  is  true, 
notwithstanding  that  such  chattels  may  be 
severed  from  and  taken  out  of  the  building  In 
which  they  are  located,  without  doing  any  in- 
I  Jury  either  to  them  or  to  it,  and  advantage- 
I  ously  used  elsewhere,  and  notwithstanding 
!  that  the  building  itself  may  thereafter  readily 
I  be  devoted  to  a  use  entirely  different  from 
I  that  which  was  contemplated  when  the  an- 
nexation was  made.     Knickerbocker  Trust 
Ck).  V.  Penn  Cordage  Co.  (N.  J.)  58  AU.  409, 
410. 

There  must  be  an  actaal  annexation  of 
the  chattel  to  the  realty^  with  an  intention  of 
making  a  permanent  accession  to  the  free- 
hold, and  the  application  of  the  chattel  to 
the  use  for  which  the  realty  in  connection 
with  which  it  Is  used  is  appropriated; 
and,  in  determining  the  question  of  annexa- 
tion, more  weight  is  to  be  given  to  the  in- 

i  tention  of  the  owner  than  to  the  method 
adopted  in  making  the  annexation.    Security 

,  Trust  Co.  T.  Temple  Co.  (N.  J.)  58  AtL  865, 

I860. 

I 

I  FLOUR. 

i         See  "Blended  Flour.** 


FOOTING  STONE. 

Dimension  stone  «ynonymoiifl»  tee  **D^ 
mension  Stone.** 


FOR. 

The  word  **tar**  as  used  In  the  statote 
!  requiring  that  notice  be  given  for  at  least 
a  specified  number  of  days  prior  to  the  meet- 
i  ing  of  the  city  council  as  a  board  of  equalia- 
tion,  means  "during."  Shannon  v.  City  of 
Omaha  (Neb.)  100  N.  W.  298,  299  (citing 
Leavitt  y.  Bell,  55  Neb.  67,  75  N.  W.  624). 

FOK  TKB  FBESEHT. 

Where  one  interested  In  a  corporation 
agreed  with  an  advertising  agent  that  ad- 
vertising for  the  corporation  might  be  char- 
ged to  him  "for  the  present,"  it  meant  so 
long  as  there  was  no  termination  of  the  cos- 
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tract  by  notice,  for  a  period  of  an  Indefinite 
length,  with  an  implied  condition  that  it 
should  not  be  unreasonably  long.  Lewis  ▼• 
Worrell,  71  N.  B.  78,  185  Mass.  672. 


FORCE. 

See  "Be  in  Force." 
Any  force,  see  "Any.* 

FOB0IBIJ3  ENTBT* 

A  forcible  entry  is  an  entry  without  the 
consent  of  the  person  haying  the  actual  pos- 
session (Civ.  Code  Prac.  <  452,  subsec.  1). 
Robinson  ▼.  Marshall  (Ky.)  78  B.  W.  904,  905. 

"A  forcible  entry  is  not  proved  by  evi- 
dence of  a  mere  trespass.  There  must  be 
proof  of  such  force,  or  at  least  such  show  of 
force,  as  is  calculated  to  prevent  any  resis- 
tance." There  is  no  such  force  or  violence 
used  as  is  necessary  to  make  one  guilty  of 
forcible  entry  and  detainer  where  defendant, 
in  the  absence  of  prosecutrix,  merely  un- 
locked and  took  off  the  lock  she  had  put  on, 
and  then  put  his  own  lock  on,  without  break- 
ing anything  or  doing  any  violence,  and  com- 
mitted no  violence  on  the  return  of  the  prose- 
cutrix. State  V.  Leary  (N.  C.)  48  S.  B.  670, 
571  (quoting  2  Bish.  Gr.  Law,  509). 

FOBOreiJS  EHTBY  AND  BETAIHEB. 

The  action  of  forcible  entry  and  detainer 
is  a  summary  proceeding  to  recover  posses- 
sion of  premises  forcibly  or  unlawfully  de- 
tained. The  inquiry  in  such  cases  is  confined 
to  the  actual,  peaceable  possession  of  the 
plaintiff  and  the  unlawful  or  forcible  ouster 
or  detex^ion  by  defendant;  the  object  of  the 
law  being  to  prevent  the  disturbance  of  the 
public  peace  by  the  forcible  assertion  of  a 
private  right  Gore  v.  Altice,  74  Pac.  556, 
567,  33  Wash.  836  (citing  McCauley  T.  Wel- 
ler,  12  Oal.  600). 


FORECLOSURE  PROCEEDING. 

See  "Commencement  of  Foreclosure  Pro- 
ceedings." 
As  action,  see  "Action.** 


FOREIGN  INSURANCE  COMPANY. 

The  words  "foreign  insurance  company,** 
as  used  in  Rev.  St  Me.  c.  49, 1  92,  which  de- 
clares that  any  person  having  a  claim  against 
any  foreign  insurance  company  may  bring 
an  appropriate  suit  thereon  in  the  courts  of 
the  state,  and  that  process  may  be  served 
on  the  insurance  commissioner,  or  on  any 
duly  appointed  agent  of  the  company  with- 
in the  state,  apply  only  to  foreign  insurance 
companies  which  have  complied  with  sec- 
tions 79,  80,  84,  and  have  obtained  a  license 


to  do  business  In  the  state.  Greenleaf  v. 
National  Ass*n  of  By.  Postal  Olerks  (U.  8.) 
130  Fed.  20Q,  211. 

FOREIGN  PORT. 

Bee  "Passenger  from  a  Foreign  Port** 

FORFEITURE. 

The  words  "escheaf*  and  "forfeiture^* 
have  a  distinct  and  definite  legal  meaning, 
and  can  never  be  construed  to  mean  "sale** 
and  "purchase."  Woodrough  v.  Douglas 
County  (Neb.)  98  N.  W.  1092,  1094. 


FORGERY. 

To  constitute  "forgery ,**  under  the  Bng- 
lisb  or  common-law  definition,  the  instru- 
ment must  be  such  that,  if  genuine,  it  would 
be  apparently  of  some  legal  efiicacy.  UucIl- 
aby  V.  State  (Tex.)  78  S.  W.  942,  944. 

"Legal  forgery  cannot  be  made  out  by 
imputing  a  possible,  or  even  actual,  ignorance 
of  the  law  to  the  person  intended  to  be  de- 
frauded. However  dark  may  be  the  moral 
hue  of  a  transaction,  courts  of  Justice  can 
only  act  upon  a  legal  crime,  upon  criminal 
breaches  of  perfect  legal  operation.**  Pear- 
eon  V.  Commonwealth  (Ky.)  78  S.  W.  1128, 
1129  (quoUng  People  v.  Shall  [N.  T.]  9  Gtw. 
778). 

FORMER  SPOUSE. 

A  woman,  whose  husband  had  secured 
a  divorce  from  her,  was  not  granted  by  such 
decree  a  right  to  marry;  but  she  did  so 
while  such  divorced  husband  was  living,  he 
also  having  married  again.  Held,  that  such 
divorced  husband  was  the  "former  spouse" 
of  the  woman,  within  the  meaning  of  a  stat- 
ute making  it  a  felony  for  one  to  marry  while 
having  a  former  spouse  living.  Barfleld  v. 
Barfield,  35  South.  884,  885, 189  Ala.  290. 


FORTHWITH. 

The  requirements  of  Code  Civ.  Proc.  I 
3152,  that  the  papers  shall  "forthwith"  be 
sent  to  the  justice  to  whom  the  transfer  is 
made,  and  the  plaintiff  shall  "forthwith**  ap- 
pear before  him,  indicate  a  purpose  to  have 
the  order  made  at  a  time  when,  in  the  orderly 
course  of  the  proceedings,  the  parties,  or  the 
plaintiff,  at  least,  would  be  supposed  to  be 
before  the  justice,  so  that  both  parties  would 
have  notice  that  it  was  made,  and  so  that, 
on  the  receipt  of  the  order  by  the  Justice  to 
whom  the  action  is  transferred,  it  will  be  in 
a  condition  to  be  at  once  tried  or  further 
postponed  as  such  latter  Justice  shall  deter- 
mine. De  Zur  v.  Provost,  90  N.  Y.  Supp. 
1016,  1018,  99  App.  Div.  14. 


FOUND 


7666      FRAUDULENT  CONCEALMENT 
[A9p«Bdla[«] 


FOUND. 


An  indictment  is  "found"  when  12  grand 
jurors  competent  to  vote  upon  such  finding 
shall  concur  in  finding  such  indictment 
Shivers  v.  Territory,  74  Pac.  899,  901«  18  Okl. 
466. 

FOUND  WITH  THB  WTLL» 

Where  a  will  makes  reference  to  a  seal- 
ed letter  "found  with  the  will,"  any  sealed 
letter,  or  any  numher  of  them,  setting  forth 
the  purposes  of  the  trust,  made  hy  anybody 
at  any  time  after  the  will  was  executed  and 
"found  with  the  will,"  would  each  fully  and 
accurately  answer  the  reference.  Appeal  of 
Bryan,  58  Atl.  748,  749,  77  Conn.  240. 

FOUNDED  UPON  A  CONTRACT* 

A  claim  for  damages  for  breach  of  con- 
tract is  one  "founded  upon  a  contract,"  with- 
in the  meaning  of  Bankr.  Act  July  1,  1898, 
c.  541,  8  63a,  30  Stat  562  fU.  S.  Comp.  St 
1001,  p.  8447],  and  is  provable  in  bankruptcy. 
In  re  Frederick  L.  Grant  Shoe  Co.  (U.  S.) 
130  Fed.  881,  882. 

FRANCHISE. 

See  "Corporate  Franchise." 

^  A  franchise  is  a  privilege  conferred  In 
the  United  States  by  the  immediate  or  ante- 
cedent legislation  of  an  act  of  incorporation, 
with  conditions  expressed,  or  necessarily  in- 
ferential from  its  language,  as  to  the  man- 
ner of  its  exercise  and  for  its  enjoyment 
Rhinehart  t.  Bedfleld,  87  N.  Y.  Supp.  789, 
792,  93  App.  Div.  410  (citing  Woods  v.  Law- 
rence  Co.,  66  U.  S.  [1  Black]  886,  409,  17  L. 
Ed.  122). 

A  franchise  Is  a  royal  privilege  or  branch 
of  the  king's  prerogative,  subsisting  in  the 
hands  of  a  subject.  To  be  a  franchise,  the 
rl^ht  possessed  must  be  such  as  cannot  be 
exercised  without  the  express  permission  of 
the  sovereign  power;  a  privilege  or  immu- 
uit.T  of  a  public  nature,  which  cannot  legally 
be  exercised  without  legislative  grant  State 
v.  Twin  Village  Water  Co.,  56  Atl.  763,  768, 
98  Me.  214. 

The  franchise  of  being  a  corporation  Is 
a  "franchise,"  within  the  meaning  of  Const, 
art.  13,  S  1,  providing  for  the  taxation  of  all 
nonexempt  property,  and  defining  property 
as  Including  moneys,  credits,  franchises,  and 
all  other  matters  and  things  capable  of  pri- 
vate ownership.  Bank  of  California  v.  City 
and  County  of  San  Francisco,  75  Pac.  832, 
833.  142  Cal.  276,  64  L.  R.  A.  918,  100  Am. 
St  Rep.  130. 

The  word  "franchise,"  as  used  with  ref- 
erence to  the  rights  derived  by  Laws  111. 
1859,  pp.  530,  532,  as  amended  by  acts  of 
18G1  and  1865  incorporating  the  Chicago  City 


Railways,  and  granting  necessary  rights  in 
the  streets  selected  and  thereafter  to  be  se- 
lected, means  the  grant  from  the  city  of 
authority  to  occupy  the  streets.  Covin  v. 
City  of  Chicago  (U.  S.)  132  Fed.  848,  857. 

A  license  to  keep  a  dramshop  Is  not  g 
franchise,  which  can  be  tested  or  vacated  by 
quo  warranto.  Hargett  t.  Bell*  46  &  E.  749, 
750,  184  N.  C.  894. 

FRAUD. 

Fraud  has  been  defined  to  be  any  kind 
of  an  artifice  by  which  another  is  deceived. 
All  surprise,  trick,  cunning,  dissembling,  and 
other  unfair  way  by  which  another  is  cheat- 
ed, is  fraud.  Collusion  in  a  court  of  equity 
is  fraud.  In  short,  fraud  is  infinite.  The 
suppression  of  the  truth  Is  equivalent  to  the 
utterance  of  a  falsehood,  and  both  are  fraud. 
Holt  ▼.  King,  47  S.  B.  362,  365,  64  W.  Ya. 
441. 


FRAUDlJliENT  AFFIDAVIT. 

Where  the  statements  made  in  an  affi- 
davit In  support  of  a  pension  claim  are  true, 
it  is  not  a  "false  or  fraudulent  affidavit,"  the 
making  of  which  constitutes  a  crime,  under 
Rev.  St  1 4746  [U.  8.  Comp.  St  1901.  p.  3279], 
merely  because  it  was  not  in  fact  sworn  to 
on  the  date  shown  in  the  notary's  certificate. 
United  States  ▼.  Wood  (U.  S.)  127  Fed.  171, 
178. 

FRAUDUIANT  COHOEAUIENT. 

Concealment  becomes  fraudulent  only 
when  it  is  the  duty  of  the  party  having 
knowledge  of  the  facts  to  discover  them  to 
the  other.  Arkins  v.  Arkins  (Colo.)  77  Pac 
256,  257. 

**There  may  be  such  relations  between 
the  parties  that  silence  or  the  nondisclosure 
of  a  material  fact  will  be  a  fraudulent  coor 
cealment'  If  a  person  standing  in  a  special 
relation  of  trust  and  confidence  to  another 
has  information  concerning  property  and 
contracts  with  the  other,  and  does  not  dis- 
close his  exclusive  knowledge,  the  contract 
may  be  avoided.  Mere  silence  under  such 
circumstances  becomes  fraudulent  conceal- 
ment*' Pitman  t.  Holmes  (Tex.)  78  S.  W. 
961,  963  (quoting  Perry  on  Trusts,  |  179. 

Of  eavse  of  aetton. 

A  mere  statement  that  a  holder  had  no 
knowledge  of  the  existence  of  the  cause  of 
action  does  not  amount  to  a  statement  that 
the  person  liable  has  "fraudulently  concealed 
the  cause  of  action,"  within  Hurd*s  Rev.  St 
1901,  c.  83,  I  22,  providing  that,  if  a  person 
liable  to  an  action  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge  cf 
the  person  entitled  thereto,  the  action  may 
be  oommenced  any  tince  within  five  yeaif 
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after  the  person  entitled  to  bring  the  lame 
discoyers  he  has  such  cause  of  action,  and 
therefore  such  statement  is  not  suMcient  to 
prevent  the  application  of  the  statute  of  lim- 
itations. Parmelee  y.  Price,  70  N.  B.  725.  730, 
206  111.  544  (citing  Conner  t.  Goodman,  104 
111.  865). 

FREE  FROM  CONTRIBUTORY  NEG- 
LIGENCE. 

The  expression  *^e  employ^  ii^nred  be- 
ing free  from  contributory  negligence*'  is  the 
equiyalent  of  the  provision  of  Burns'  Ann.  St 
1901,  8  7083,  requiring  an  allegation  that  the 
employ^  was  at  the  time  of  the  Injury  com- 
plained of  in  the  exercise  of  due  care  and 
diligence.  Pittsburgh,  C,  O.  &  St  L.  R.  Go. 
y.  Oollhis  and.)  71  N.  E.  661,  662  (citing  In- 
dianapolis Union  Ry.  Go.  v.  Houlihan,  157 
Ind.  494,  498,  60  N.  E.  943,  54  L.  B.  A.  787; 
Pittsburgh,  O.,  G.  &  St  L.  Ry.  Co.  r.  light- 
heiser,  71  N.  E.  218). 

FREEHOLDER. 

See  "Resident  Freeholder.** 

A  freeholder  is  ''one  who  holds  lands  in 
fee  or  for  life,  or  for  some  indeterminate 
period."  It  is  also  defined  as  "an  estate  of 
inheritance  or  for  life  in  real  property."  In 
order  to  be  a  freeholder,  a  person  must  hare 
a  property  right  in  and  title  to  real  estate, 
amounting  to  an  estate  of  inheritance,  or  for 
life,  or  for  an  indeterminate  period.  A  wife 
living  with  her  husband  on  land,  the  title  to 
which  is  in  the  latter,  and  which  is  occupied 
by  them  jointly  as  a  family  homestead,  is 
not  by  reason  thereof  a  "freeholder,"  within 
the  meaning  of  Gobbey's  Ann.  St  <  7175. 
providing  that  village  authorities  may  grant 
license  to  sell  intoxicating  liquors  on  peti- 
tion signed  by  a  designate  number  of  resi- 
dent freeholders;  and  the  same  is  true  as  to 
a  husband  living  with  his  wife  on  land  occu- 
pied by  them  jointly  as  a  homestead,  the  le- 
gal title  to  which  is  In  her.  Gampbell  v. 
Moran  (Neb.)  99  N.  W.  498,  499  (quoting  Win- 
fleld's  Adjudged  Words  and  Phrases;  8  Am. 
ft  Eng.  Encyc.  of  Law, 


FREIGHTS. 

The  word  "freights,**  as  used  in  section 
6  of  the  interstate  commerce  act  (Act  Feb. 
4,  1887,  c.  104,  24  Stat  380  [U.  S.  0)mp.  St 
1901,  p.  3156],  which  provides  that  it  shall 
be  unlawful  for  any  common  carrier  to  enter 
into  any  contract  agreement  or  combina- 
tion with  any  other  carrier  for  the  pooling 
of  freights  of  different  or  competing  rail- 
roads, or  to  divide  between  them  the  aggre- 
gate or  net  proceeds  of  the  earnings  of  such 
railroads,  or  any  portion  thereof,  means  the 
commodities  carried,  and  not  the  compensa- 
tion paid  for  such  carriage.    Interstate  Oom- 


merco  Gommission  v.  Southern  Pac.  C^  (U. 
S.)  132  Fed.  829,  838. 

FRIVOLOUS  DEFENSE 

A  frivolous  defense  is  one  which  at  first 
glance  can  be  seen  to  be  merely  pretenslve, 
setting  up  some  ground  which  cannot  be 
sustained  by  argument  Dominion  Nat. 
Bank  v.  Olympia  Cotton  Mills  (U.  S.)  128 
Fed.  181,  182. 

FROM. 

The  word  "from,**  as  used  in  an  infor- 
mation under  Gomp.  Laws,  I  11,551,  pro- 
hibiting larceny  by  stealing  in  any  build- 
ing on  fire,  which  charged  defendant  with 
stealing  goods  from  a  building  on  fire,  means 
"in";  the  word  "from"  being  often  used  in- 
terchangeably with  "in."  People  v  Klam- 
mer  (Mich.)  100  N.  W.  600,  11  Detroit  Leg. 
N.  S06. 

FBOM  TIME  TO  TUCE. 

A  recognizance,  binding  an  appellant  in 
a  criminal  case  to  appear  before  the  trial 
court  '-from  time  to  time  of  the  same,"  is 
not  in  compliance  with  a  statute  under  which 
the  recognizance  should  bind  defendant  to 
appear  "from  term  to  term."  Fulton  v. 
State  (Tex.)  78  S.  W.  227. 

FRUCTUS  NATURALES. 

Those  crops  which  grow  from  perennla 
roots,  and  which  do  not  require  the  natural 
labor  of  the  owner  to  bring  them  into  ex- 
istence, are  called  "fructus  naturales,"  and 
pass  to  the  heir  at  law  or  devisee  as  a  part 
of  the  real  estate.  Simanek  v.  Nemets  (Wis.) 
97  N.  W.  508,  510. 

FULL  FAITH  AND  CREDIT. 

Full  faith  and  credit  are  not  denied  an 
Illinois  Judgment  by  C}ode  Giv.  Proc.  N.  Y. 
8  1780,  which,  as  construed  by  the  New 
York  courts,  precludes  the  maintenance  of 
an  action  on  such  Judgment  by  one  foreign 
corporation  against  another,  because  it  is 
not  upon  a  cause  of  action  which  arose 
within  the  state.  Anglo-American  Provision 
Go.  V.  Davis  Provision  O).,  24  Sup.  Gt  92, 
191  U.  S.  373,  48  L.  Bd.  225. 

FULL  LEGISLATIVE  POWERS. 

In  a  statute  conferring  upon  a  board  of 
school  commissioners  "full  legislative  pow- 
ers," the  expression  quoted  covers  the  entire 
field  of  legislation  upon  this  subject,  includ- 
ing the  officers  and  agents  to  be  employed, 
the  mode  and  manner  of  their  election  or 
appointment,  the  tenure  of  their  respective 
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offices,  their  duties  and  compensatloii,  and 
for  what  causes  and  by  whom  they  may  be 
suspended  or  removed  from  office.  These 
and  any  other  matters  requiring  legislation 
are  necessarily  embraced.  It  means  ample, 
complete,  perfect  powers,  not  wanting  in  any 
essential  quality.  Mobile  School  Com'rs  v. 
Putnam,  44  Ala.  606,  537. 

FULL  SATISFACTION. 

"Full  satisfaction"  of  the  minds  and 
consciences  of  the  jury  of  the  guilt  of  a  de- 
fendant is  no  compliance  with  the  rule 
which  requires  the  jury  to  be  convinced  of 
guilt  ''beyond  all  reasonable  doubt"  Jones 
V.  State  (Miss.)  36  South.  243. 

FUNDS. 

See  "Available  Funds." 

In  Acts  1885-^,  p.  142,  c  1233,  |  9,  pro- 
viding that  churches  and  all  property  of 
seminaries,  asylums,  hospitals,  infirmaries, 
and  colleges,  and  all  other  funds  devoted  to 
charitable  purposes,  shall  be  exempt  from 
taxation,  the  word  "funds*'  is  used  in  the 
sense  of  "capital."  City  of  Louisville  v. 
Weme  (Ky.)  80  8.  W.  224,  225. 

FURNISHING  LIQUOR. 

Giving  away  intoxicating  liquor  la  with- 
in the  inhibition  of  Acts  1902,  p.  92,  Na  90, 
forbidding  "furnishing  liquor,"  but  not  ex- 
pressly forbidding  giving.  State  t.  Tague 
(Yt)  56  Atl.  535. 

FURNITURE. 

See  "Household  Famitare.** 

FURTHER  DEVELOPMENT. 

"Further  development,"  In  a  contract 
providing  that  If,  In  making  certain  develop- 
ments, more  water  was  made  to  flow  than 
plaintiff  was  entitled  to,  then  plaintiff  was 
to  have  the  option  of  purchasing  such  ex- 
cess of  water,  less  the  amount  actually  paid 
by  it  in  making  such  further  development, 
referred  to  the  development  further  or  be- 
yond what  was  necessary  to  make  up  the 
deficiency.  Ghapea  Water  Go.  r.  Ghapman 
(Oal.)  77  Pac  090,  992. 

GALL  CURE. 

The  term  "gall  curette  one  descriptive  of 
a  medicine,  and,  standing  alone,  could  not 
be  monopolized  as  a  trade-mark,  and,  when 
used  as  such  in  connection  with  a  picture,  is 
not  infringed  by  the  use  of  the  words  as  a 
part  of  the  name  of  another  remedy  in  con- 
nection with  another  and  distinctive  picture. 


!  Bickmore  Gall  Gure  Go.  t.  Kama  Mfg.  Go. 
I  (U.  8.)  126  Fed.  573,  574. 

GALLOON. 

See,  also  "Narrow." 

'The  dictionaries  generally  concur  to 
defining  'galloon'  as  a  'narrow,  tapelike  fab- 
ric used  for  binding  hats,  shoes,  etc.' "  Oer- 
tlan  woven  articles  from  1  to  2^  inches 
wide,  chiefly  used  as  hat  bands  for  trim- 
ming men's  hats,  are  not  "galloons,"  within 
the  meaning  of  that  word  as  it  is  used  Id 
Tariff  Act  Aug.  28,  1894,  c.  349.  |  1,  par.  263, 
2S  Stat  529.  United  States  v.  Walter  a 
Graef  &  Go.  (U.  &)  127  Fed.  688»  689,  62 
G.  G.  A.  414. 


GAMBLING. 

"Keeping  a  gambling  house  and  gam- 
bling are  distinct  oflTcnses.  A  person  guilty 
of  keeping  a  gambling  house  may  not  be 
guilty  of  gambling  and  one  may  be  guilty 
of  gambling  without  having  any  connection 
with  the  house.  The  essence  of  the  for- 
mer offense  is  the  keeping  of  the  place  for 
the  purpose  of  gambling,  or  the  permission 
of  gambling  in  a  place  under  the  care  or 
control  of  the  accused,  as  appears  from  sec- 
tion 4962  of  the  Gode,  deflning  it,"  by  de- 
claring that  if  any  person  keep  a  house,  shop^ 
or  place  resorted  to  for  the  purpose  of  gam- 
bling, etc.,  the  offender  shall  be  fined,  etc, 
and  proof  of  participation  in  the  play  is  not 
essential  to  a  conviction,  but  under  section 
4964  of  the  Gode,  providing  that,  it  any  per- 
son play  at  any  game  for  any  sum  of  money 
or  other  property  of  any  valuer  etcu,  he  shall 
be  guilty  of  misdemeanor;  but,  in  order  to 
convict,  he  must  be  shown  to  have  Joined  hi 
the  game  or  have  participated  in  the  betting 
or  wagering  of  money  or  other  property. 
State  V.  White,  98  N.  W.  1027,  1028i  123 
Iowa,  426. 


GAME. 

See  "Banking  Game.* 

The  act  of  pool  selling  or  betting  by  bik- 
ers on  pools  is  not  a  "game,"  within  Ky. 
St  1903,  <  1978,  prescribing  a  penalty  for 
those  suffering  any  game  In  which  any  prop- 
erty or  money  is  bet,  won,  or  lost  in  any 
house  or  in  premises  in  their  occupation 
Gity  of  Louisville  v.  Wehmoff  (Ky.)  79  8. 
W.  201;  Same  v.  Alvey,  Id.;  Same  v.  Ph-- 
tle.  Id.;   Same  v.  Smith,  Id. 

The  words  "game  or  gambling  device," 
as  used  in  Rev.  St  1899,  8  3424,  providing 
that  any  person  who  shall  lose  any  money 
or  property  at  any  "game  or  gambling  de- 
vice*' may  recover  it  by  dvll  action,  do  not 
include  a  fictitious  sale  and  purchase,  though 
sectiona  2121,   2223,   2337-234:^  declare  flc- 
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titloQs  sales  and  pnrchaaes  to  be  gambling, 
and  render  all  parties  thereto  partlceps  crlm- 
Inls.  Bee  v.  Runzl,  79  &  W.  882,  9d3»  105 
Mo.  App.  486. 

GAME  OF  CHANOB. 

Throwing  dice  Is  purely  a  game  of 
chance,  and  chess  is  purely  a  game  of  skill. 
But  games  of  cards  do  not  cease  to  be  games 
of  chance  because  they  call  for  the  exercise 
of  skill  by  the  players,  nor  do  games  of  bil- 
liards cease  to  be  games  of  skill  because  at 
times,  especially  in  the  case  of  tyros,  their 
result  is  determined  by  some  unforeseen  ac- 
cident usually  called  "luck."  The  test  of 
the  character  of  the  game  is,  not  whether  it 
contains  an  element  of  chance  or  an  element 
of  skill,  but  which  is  the  dominating  ele- 
ment that  determines  the  result  of  the  game. 
People  V.  Lavln,  71  N.  B.  753,  755,  170  N. 
Y.  164,  66  L.  R.  A.  601« 

GAMING  CONTRACT. 

A  contract  between  a  bfoker  and  his  cus- 
tomer, whereby  there  is  to  be  no  other  lia- 
bility on  either  side  than  a  settlement  of 
differences,  and  under  which  the  broker,  as 
well  as  the  customer,  equally  stand  to  gain 
or  lose  by  the  rise  or  fall  of  prices,  and  the 
parties  have  no  other  right  or  interest 
against  each  other  under  the  entire  contract 
than  that  resulting  from  the  differences,  is 
a  "gaming  contract"  Thompson  T.  William- 
son (N.  J.)  68  Atl.  602,  605. 

GAMING  DEVICE. 

Lottery  is  a  "gaming  deylce,**  and  the 
keeping  of  a  house  for  the  purpose  of  sell- 
ing lottery  tickets  is  within  the  spirit  and 
intendment  of  a  charter  delegating  power  to 
prevent  and  suppress  gaming  and  gambling 
houses  or  places  where  any  game  in  which 
chance  predominates  is  played  for  anything 
of  value.  City  of  Portland  t.  Yick,  75  Pac. 
706,  709,  44  Or.  439. 

GAMING  TABI.E. 

The  characteristics  of  the  gaming  table 
are:  First  it  is  a  game;  second,  there  is  a 
keeper,  dealer,  or  exhibitor;  third,  it  must  be 
exhibited  for  the  purpose  of  obtaining  bet- 
tors.   Mayo  T.  State  (Tex.)  82  8.  W.  515,  616. 


GENERAL  AVERAGE. 

"General  average  as  per  foreign  cus- 
tom" would  be  a  declaration  not  wholly 
lived  up  to,  if  foreign  custom  made  the  as- 
sured pay  on  one  basis,  but  the  memoran- 
dum clause  allowed  him  to  collect  on  an- 
other. International  Nav.  Go.  v.  Sea  Ins. 
0&  (U.  &)  129  Fed.  13»  15,  63  0.  a  A.  663. 


GENERAL  DAMAGES. 

General  damages  are  those  which  th«' 
law  presumes  must  naturally,  proximately, 
and  necessarily  result  from  the  publication 
of  the  libelous  matter.  They  arise  by  infer- 
ence of  law,  and  are  not  required  to  be  prov- 
ed by  evidence.  They  are  allowable  when- 
ever the  immediate  tendency  of  the  words  is 
to  impair  the  plalntiflTs  reputation,  although 
no  actual  pecuniary  loss  had  in  fact  resulted; 
and  are  designed  to  compensate  for  that 
large  and  substantial  class  of  injuries  aris- 
ing from  injured  feelings,  mental  suffering 
and  anguish,  and  personal  and  public  humili- 
ation, consequent  upon  the  malicious  publica- 
tion of  the  false  and  libelous  matter.  Han- 
son V.  Krehbiel  (Kan.)  75  Pac  1041,  1042, 
64  L.  R.  A.  790. 

GENERAL  ELECTION. 

In  view  of  Const  art  7,  |  7,  and  Mills' 
Ann.  St  i  1578,  referring  to  annual  elec- 
tions as  ''general  elections,'*  the  election  of 
1903  was  a  "general  election,"  within  Const 
art  14,  I  9,  providing  that,  in  case  of  a 
vacancy  in  the  office  of  assessor  or  coroner, 
the  board  of  county  commissioners  shall  fill 
such  vacancy  by  appointment  the  appointee 
to  hold  office  till  the  next  "general  election." 
Mannix  v.  Selbach,  74  Pac.  460,  461,  81  Colo. 
502. 

GENERAL  LAW. 

A  law  which  operates  only  upon  a  class 
of  individuals  is  none  the  less  a  "general 
law/'  if  the  individuals  to  whom  it  is  ap- 
plicable constitute  a  class  which  requires 
legislation  peculiar  to  itself  in  the  matter 
covered  by  the  law.  The  class,  however, 
must  not  only  be  germane  to  the  purpose  of 
the  law,  but  must  also  be  characterized  by 
some  substantial  qualities  or  attributes  which 
render  such  legislation  necessary  Or  appro- 
priate for  the  individual  members  of  the 
class.  It  may  be  founded  on  some  natural 
or  intrinsc  or  constitutional  distinction  (Pas- 
adena y.  Stlmson,  91  CaL  238,  251,  27  Pac. 
604,  607),  but  the  distinction  must  be  of  such 
a  nature  as  to  reasonably  indicate  the  neces- 
sity or  propriety  of  legislation  restricted  to 
that  class.  The  classification  must  not  be  ar- 
bitrary, for  the  mere  pui-pose  of  classifica- 
tion, but  must  be  founded  upon  some  natural 
or  Intrinsic  or  constitutional  distinction, 
which  will  suggest  a  reason  which  might 
rationally  be  held  to  justify  the  diversity  hi 
the  legislation.  Deyoe  v.  Superior  Court  of 
Mendocino  County,  74  Pac.  28,  29,  140  Cal. 
476,  98  Am.  St  Rep.  73  (citing  People  v. 
Central  Pac  R.  Co.,  105  Cal.  576,  38  Pac 
905). 

A  law  is  general  which  operates  alike 
upon  all  the  inhabitants,  or  all  the  dtiee,  or 
all  the  villages,  or  other  subjects  of  a  class 


GENERAL  LAW 


7670 

[AppeBdlz.1 


GIFT  ENTERPRISB 


of  subjects.  A  law  Is  general,  In  the  con- 
stitutional sense,  which  applies  to  and  op- 
erates uniformly  upon  all  members  of  any 
class  of  persons,  places,  or  things  requiring 
legislation  peculiar  to  itself  In  matters  cot- 
ered  by  law.  State  ex  rel.  Gorrlston  t.  Rog- 
ers (Minn.)  100  N.  W.  659,  660  (quoting  State 
V.  Ck>oley,  56  Minn.  540,  58  N.  W.  150). 

"The  term  'general,'  when  used  in  an- 
tithesis to  'special,'  means  relating  to  a  class, 
instead  of  to  persons  only  of  that  class." 
Oity  of  Baltimore  v.  Allegany  County  Gom'rs 
(Md.)  57  Atl.  632,  636  (quoting  Ck>oley,  OooBt. 
Lim.  165,  note). 

"The  difference  between  a  general  and 
a  special  statute  is  that  a  general  law  ap- 
plies to  all  of  the  class,  while  a  special  stat- 
ute applies  to  one  or  to  a  part  of  a  class 
only."  City  of  Little  Rock  v.  Town  of  North 
Little  Rock  (Ark.)  70  S.  W.  785,  787  (citing 
Railway  y.  Hanniford,  49  Ark.  291,  5  S.  W. 
294;  Wheeler  v.  Philadelphia,  77  Pa.  348; 
Am.  &  Bug.  Ency.  Law,  148). 

A  law  which  excepts  a  part  of  a  giyen 
class  is  not  general  and  uniform.  State  y. 
City  of  Red  Lodge  (Mont)  76  Pac  758»  760. 

GENERAL  LEGACY. 

A  general  legacy  is  a  gift  of  personal 
property  by  a  last  will  and  testament,  not 
amounting  to  a  bequest  of  a  particular  thing 
or  money,  or  of  a  particular  fund  designated 
from  all  others  of  the  same  kind.  In  re 
Fisher,  87  N.  Y.  Supp.  567,  568,  93  App.  Diy. 
186  (citing  Crawford  v.  McCarthy,  159  N. 
Y.  514,  54  N.  E.  277). 

"A  legacy  of  shares  of  stock  giyen  gen- 
erally, and  without  any  indication  that  tes- 
tator Intended  to  bequeath  particular  stock 
held  by  him  at  the  date  of  the  will  or  exist- 
ing as  a  part  of  his  estate,  is  a  general  lega- 
cy, and,  if  the  shares  bequeathed  are  not 
in  testator's  possession  at  the  time  of  his 
death,  the  gift  Is  considered  to  be  a  direc- 
tion to  the  executors  to  purchase  the  secu- 
rities for  the  legatee  with  his  general  estate. 
Blair  y.  Scribner,  57  Ati.  318,  324,  65  N.  J. 
Bq.  408  (citing  Norrls  y.  Thompson's  Ez'rs, 
16  N.  J.  Eq.  [1  C.  E.  Green]  218;  2  Williams, 
Ex'rs  [R.  &  T.  Ed.]  •1026;  3  Pom.  Bq.  Juris. 
8  1132;  2  White  Sc  T.  Lead.  Cas.  Bq.  [4th 
Am.  Ed.]  610). 

GENBRAIi  LEGATEE. 

*'A  general  legatee  Is  one  who  has  a  be- 
quest of  a  specified  quantity,  payable  out  of 
the  personal  assets  generally."  In  re  Gog- 
gin's  Estate,  88  N.  Y.  Supp.  557,  660,  43 
Misc.  Rep.  233. 

GENERAL  PURPOSE* 

Under  constitutional  proylslons  and  stat- 
utes providing  that  no  tax  shall  be  leried 
by  a  city  without  designating  In  the  levy  the 


purpose  for  which  it  is  to  be  applied,  that 
no  tax  leyled  for  one  purpose  shall  be  ap- 
plied to  another,  and  providing  that.  In  an  or- 
dinance fixing  the  tax  rate  for  any  year,  the 
levy  shall  be  subdivided  for  the  following 
purposes:  For  schools,  for  sinking  fund,  for 
police  purposes,  for  sprinkling  streets,  for 
general  purposes,  etc — ^and  leaving  to  the 
discretion  of  the  dty  the  levies  to  be  made 
each  year  for  the  enumerated  purposes,  an 
ordinance  subdividing  a  levy  among  a  num- 
ber of  such  enumerated  purposes,  but  mak- 
ing no  mention  of  street  sprinkling,  does  not 
embrace  a  levy  for  that  purpose  under  the 
head  of  "General  Purposes,*'  and  no  part  of 
the  levy  can  be  used  for  street  sprinkling. 
City  of  Louisville  t.  Button  (Ky.)  82  &  W. 
203,  294. 

GIFT. 

See  "Absolute  Gift** 
Gift  to  a  class,  see  "Glass.'* 

"There  can  be  no  gift  without  an  Inten- 
tion to  give  and.  a  delivery,  either  actual  or 
constructive,  of  the  thing  given.  There  must 
be  both  a  purpose  to  give,  and  the  execution 
of  this  purpose.  The  purpose  must  be  ex- 
pressed either  orally  or  in  writing,  and  it 
must  be  executed  by  the  actual  delivery  to 
the  donee  of  the  thing  given,  or  of  the  means 
of  getting  possession  and  enjoyment  thereof. 
It  is  the  fact  of  delivery  that  converts  the 
unexecuted  and  revocable  purpose  into  an 
executed  and  complete  gift."  Collins  v. 
Maude,  77  Pac.  945,  947,  144  Gal.  289  (citing 
Knight  y.  Tripp,  121  CaL  674^  54  Pac  267). 

GIFT  OAUSA  MORTIS. 

It  is  essential  to  the  validity  of  a  "gift 
causa  mortis"  that  there  must  be  an  actual 
and  complete  delivery  of  the  property  made 
in  execution  of  the  gift,  and  for  the  express 
purpose  of  consummating  it  Bruce  v. 
Squires  (Kan.)  74  Pac.  1102,  llOB. 

A  loan,  by  a  person  who  did  not  expect 
to  live  long,  of  a  sum  of  money  to  a  firm, 
which  executed  a  receipt  containing  an  agree- 
ment to  turn  the  money  over  to  a  certain 
person  in  case  of  the  lender's  death,  was  not 
a  gift  causa  mortis  because  not  delivered  to 
the  beneficiary,  or  any  one  for  him,  and  not 
to  go  to  him  until  the  death  of  the  lender. 
Bagan  v.  Hill  (Ark.)  80  S.  W.  160. 

Where  one  who  was  ill  stated  that  ^e 
was  "going  to  die,"  and  handed  another  a 
number  of  bankbooks,  saying  "Bury  me  out 
of  this,  and  whatever  is  left  is  yours,"  there 
was  a  gift  causa  mortis.  Mahon  v.  Dime 
Sav.  Bank  of  Brooklyn,  87  N.  X.  Supp.  253. 
259,  92  App.  Diy.  606. 

GIFT  BHTEBPBISB. 

The  law  lexicographers  define  a  "^ift 
enterprise"  as  a  scheme  for  the  division  and 
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distributioii  of  certain  articles  of  property* 
to  be  detennliied  by  chance,  among  those 
who  baye  taken  shares  In  the  scheme. 
Black's  Law  Diet;  Bouv.  Law  Diet;  An- 
derson's Law  Diet  So  In  Lohman  y.  State, 
81  Ind.  17,  It  was  said,  in  approving  the 
above  definition,  that  the  words  "gift  en- 
terprise," as  thus  understood,  had  attained 
such  notoriety  that  the  courts  would  take 
judicial  notice  of  what  is  meant  when  they 
appear  In  legislative  enactments.  Manufac- 
turers and  dealers  In  trading  stamps  sold  to 
merchants,  to  be  given  to  cash  customers, 
and  absolutely  redeemable  In  goods  offered 
by  the  trading-stamp  concern,  without  re- 
strictions except  as  to  the  number  redeem- 
able at  any  one  time,  are  not  engaged  In  a 
gift  enterprise  within  the  meaning  of  a  pro- 
vision of  a  city  charter  authorizing  the  dty 
to  levy  a  license  tax  on  each  gift  enterprise. 
City  of  Winston  v.  Beeson,  47  a  B.  457,  459, 
135  N.  G.  271,  65  L.  R.  A.  167. 

To  constitute  a  gift  enterprise,  the  ele- 
ment of  chance  must  enter  into  the  scheme. 
A  trading-stamp  business,  consisting  of  the 
selling  of  checks  or  stamps  to  merchants, 
who  give  the  same  to  their  customers  on 
purchases  of  goods,  the  number  of  stamps 
given  being  determined  by  the  amount  of  the 
purchase,  the  stamps  on  presentation  at  the 
trading-stamp  store  entitling  the  holders  to 
select  any  article  from  an  assortment  of  arti- 
cles, each  article  being  plainly  marked  with 
Its  value  in  stamps,  such  value  not  being 
greater  than  the  market  value  of  the  articles. 
Is  not  a  "gift  enterprise"  within  the  mean- 
ing of  a  statute  denouncing  gift  enter- 
prises, etc.  State  v.  Shugart,  85  South.  28, 
29,  138  Ala.  86,  100  Am.  St  Rep.  17. 

GIFT  INTEB  VIV08. 

To  constitute  a  valid  gift  inter  vivos  of 
personal  property,  the  gift  must  be  volunta- 
ry, gratuitous,  and  absolute,  and  take  effect 
at  once,  and  ordinarily  must  be  accompanied 
by  a  delivery  of  the  thing  to  the  donee,  or  to 
some  one  for  his  use  and  benefit  The  de- 
livery of  a  gift,  however,  is  not  always  re- 
quired. Hence,  where  a  deed  recited  that 
part  of  the  consideration  was  a  note,  with 
interest  payable  annually  for  the  use  of  a 
certain  person  during  her  life,  there  was  a 
Talid  gift  of  the  interest  though  the  note 
was  not  delivered  to  the  donee.  Malone*s 
Committee  v.  Lebus  (Ky.)  77  S.  W.  180,  181. 

It  is  essential  to  the  validity  of  a  gift 
Inter  vivos  that  there  must  be  an  actual  and 
complete  delivery  of  the  property  made  in 
execution  of  the  gift,  and  for  the  express  pur- 
pose of  consummating  it  Bruce  v.  Squires 
<Kan.)  74  Pac.  1102,  1103. 


GIN  AND  WATER. 

In  considering  an  indictment  charging 
the  mixing  of  cantharides  with  gin  and  wa- 


ter, which  was  objected  to  on  the  ground  of 
ambiguity,  the  court  said:  "The  court,  Jury, 
and  accused  must  have  known  that  gin  and 
water  is  a  drink.  That  is  the  usual  accepta- 
tion and  meaning  of  those  words,  and  in  that 
sense  they  must  be  taken."  Madden  v.  State, 
1  Kan.  840«  850. 

GINGER  ROOT  UNGROUND. 

A  by-product  in  the  process  of  extract- 
lug  the  essence  of  ginger  root,  which  re- 
sults from  cracking  the  crude  root  in  a  ma- 
chine and  running  it  through  a  still,  and  con- 
sists of  the  residue  of  the  process  pressed  In- 
to cakes,  is  not  within  the  provision  in  para- 
graph 667,  Tariff  Act  July  24,  1897,  c.  11, 
§  2,  Free  List  30  Stat  201  [U.  S.  Comp.  St. 
1901,  p.  1688],  for  "ginger  root  unground." 
Cracking  the  root,  so  that  it  is  reduced  to 
small  particles  and  pulverized,  is  a  process  of 
grinding.  Lewis  German  ft  Ca  T.  United 
States  (U.  S.)  128  Fed«  467. 

GIVE. 

Giving  away  liquor  as  furnishing  liquor, 
see  "Furnishing  Liquor." 

OlVISJf. 

Where  the  Judge,  after  having  read  a 
requested  Instruction  to  the  Jury  which  had 
been  marked  "given,'*  stated  that  he  wished 
to  modify  it  and  immediately  concluded  not 
to  give  the  same,  and  orally  so  stated  to  the 
Jury,  whereupon  he  marked  it  "refused,*'  the 
instruction  being  lUalnly  erroneous,  and  de- 
fendant's right  to  review  the  same  having 
been  preserved  by  the  court's  marking  the 
same  "refused,'*  defendant  was  not  preju- 
diced by  the  court's  oral  statement  that  he 
wished  to  modify  the  Instruction  which  was 
objectionable,  under  Prac.  Act,  S  53,  provid- 
ing that  the  court  shall  not  modify  instruc- 
tions given  otherwise  than  in  writing.  Chi- 
cago &  E.  L  R.  Ck>.  V.  Zapp,  70  N.  B.  623,  624, 
209  111.  339. 

GLASSWARE. 

See  "Blown  Glassware.** 

GLUCOSE. 

The  term  ''glucose**  Is  obnoxious  to 
many,  if  not  a  majority,  of  the  public,  and 
is  misunderstood  by  them.  They  do  not 
know  that  in  this  country  glucose  is  now 
made  entirely  from  com,  and  that  the  terms 
"glucose"  and  "com  syrup"  are  commer- 
cially synonymous.  This  fact  is  known  to 
the  manufacturers,  and  perhaps  to  the  deal- 
ers. A  prejudice  exists  against  the  term 
"glucose,"  because  that  material  can  be  man- 
ufactured from  many  substances,  including 
sawdust    In  Europe  it  is  made  mainly  of 
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potatoes.  By  many  it  i»  associated  with  a 
glue  factory.  In  this  country  "com  syrup" 
and  "glucose"  are  not  only  commercially 
synonymous  terms,  but  it  is  stated  by  coun- 
sel for  respondent  that  they  are  permitted  to 
be  so  used  in  all  the  other  states.  We  have 
not  verified  this  statement,  but,  as  it  is  not 
challenged,  we  assume  it  to  be  correct  Peo- 
ple y.  Harris  (Mich.)  07  N.  W.  402,  403. 

GLUE 

So-called  ••bone  size,**  used  for  filling 
and  softening  corduroys,  is  not  "glue"  with- 
in TariflJ  Act  July  24,  1897,  c.  11.  I  1,  Sched- 
ule A,  30  Stat.  162  [IJ.  S.  CJomp.  St  1901,  p. 
1628].  G.  W.  Sheldon  &  Ck>.  y.  United  States 
(U.  8.)  127  Fed.  494. 

GOTO. 

Where  a  testator  in  his  will  directs  that 
certain  property  after  the  death  or  remar- 
riage of  bis  widow  "shall  go  to  and  belong 
to"  other  relatives,  the  words  "go  to  and 
belong  to"  are  not  equivalent  to  "pay  and  di- 
vide." On  the  marriage  or  death  of  the 
widow  the  property  "goes"  to— that  is, 
moves,  passes,  proceeds,  and  belongs  to; 
that  is,  comes  under  the  physical  power  of, 
and  is  at.  the  disposal  of— those  persons  to 
whom  the  legal  title  was  transferred  at  his 
death.  Thus  the  language  used  correctly 
describes  the  progress  of  the  tangible  prop- 
erty from  the  possession  of  the  testator  to 
that  of  the  beneficiary,  and  has  nothing  of 
the  meaning  of  "paying  and  dividing."  In 
re  Hitchlns'  Estate,  89  N.  Y.  Supp.  472,  476, 
43  Misc.  Rep.  485. 

GOOD  AND  EFFECTUAL  DEED. 

The  words  "good  and  efTectual,"  as  ap- 
plied to  a  tax  deed,  must  be  understood  to 
mean  that  the  deed  shall  pass  the  title  to 
the  vendee,  if  the  sale  was  made  in  obedi- 
ence to  the  directions  of  the  law,  and  was  au- 
thorized by  it;  not  that  the  vendee  shall  be 
released  from  the  onus  of  proving  every  pre- 
requisite to  the  regularity  of  the  sale.  Lyon 
V.  Hunt,  11  Ala.  295,  315,  816,  46  Am.  Dec 
216. 

GOOD  CAUSE  SHOWN. 

A  "good  cause  shown,"  in  Laws  1894,  p. 
413,  c.  235,  I  5,  providing  that  a  Joint-stock 
association  shall  not  be  dissolved,  except, 
among  other  things,  for  good  cause  shown, 
refers  to  a  condition  of  affairs  where  the  busi- 
ness of  the  association  could  no  longer  be 
carried  on,  either  because  of  the  inherent 
failure  of  the  enterprise,  or  because  of  con- 
siderable loss  of  the  assets,  and  consequent 
danger  of  continuing  the  business,  or  because 
of  the  existence  of  other  reasons  which 
threaten  to  eventually  wipe  out  the  assets 


or  divert  the  business  from  the  original  pur 
poses  for  which  it  was  formed.  Colton  v. 
Raymond,  85  N.  Y.  Supp.  210^  213,  214,  41 
Misc.  Bep.  580. 

GOOD  CONDITION. 

statements  contained  In  receipts  and 
bills  of  lading  to  the  effect  that  the  goods 
mentioned  therein  were  received  in  "good 
order"  or  "good  condition"  are  in  the  nature 
of  mere  admissions,  mere  written  declara- 
tions, not  conclusive  or  nonexphiinable  as 
against  the  party  making  them,  much  less  as 
against  one  who  did  not  Bath  v.  Houston 
&  T.  O.  Ry.  Co.  (Tex.)  78  S.  W.  993,  995. 

GOOD  FAITH. 

See  "Purchaser  in  Good  Faith.* 

"Good  faith"  is  defined  to  be  honesty  of 

intention,  and  freedom  from  knowledge  of 

circumstances  which  ought  to  put  the  holder 

upon  inquiry.    Cochran  v.  Fox  Chase  Bank, 

I  58  AU.  117,  118,  209  Pa.  34. 

The  good  faith  which  will  protect  a  de- 
I  fendant  in  an  action  of  trover  for  the  con- 
j  version  of  timber  cut  and  removed  by  him 
j  from  plaintiff's  land  is  not  Incompatible  with 
some  degree  of  negligence.    Almost  any  tres- 
pass upon  the  rights  of  another  which  is  not 
;  willful  arises  in  whole  or  in  part  from  the 
defendant's  ignorance  of  something  which  be 
;  might  have  discovered  had  he  exercised  a 
certain  degree   of   care.     Where  injury  is 
caused  by  negligence,  as  distinguished  from 
willfulness,  wantonness,  or  recklessness,  it 
seems  that  the  defendant  is  chargeable  only 
with  the  actual  damage  in  the  ordinary  sense 
of  that  term.     Dartmouth  College  Trustees 
V.  International  Paper  Co.  (U.  S.)  132  Fed. 
92,  98. 

GOOD  GOVERNMENT. 

In  the  ordinance  of  1787  giving  Territo- 
rial Legislatures  power  to  make  laws  for  the 
good  government  of  the  territory,  etc.,  tbe 
term  "good  government"  embraces  within  its 
scope  the  whole  range  of  legislation  neces- 
sary to  secure  the  comfort,  prosperity,  and 
happiness  of  a  people.  Under  that  power 
the  Legislature  may  provide  for  taking  pri- 
vate property  for  public  uses.  Swan  v.  Wil- 
liams, 2  Mich.  427,  43L 

GOOD  HEALTH. 

In  life  Insurance  cases  it  has  been  held 
that  good  health  does  not  ordinarily  mean 
freedom  from  infirmity,  and  that  good  health 
I  or  sound  health  means  a  state  of  health  free 
I  from  disease  or  ailment  that  affects  the  gea- 
I  eral  soundness  and  healthfulness  of  the  sys- 
I  tem  seriously.  It  is  a  relative  term,  and  does 
,  not  mean  absolute  freedom   from  physical 


GOOD  mOALTH 


7673 
EAppendl&l 


GOODS 


Inflrmity,  but  only  such  a  condition  of  body 
and  mind  as  that  one  may  discharge  the  ordi« 
nary  duties  of  life  without  serious  strain 
upon  the  vital  powers.  Hence,  in  a  suit  by  a 
female  against  a  railroad  company  for  dam- 
ages for  personal  injuries,  where  it  is  al- 
leged that  plaintitf  was,  prior  to  the  injuries, 
In  good  health,  a  recovery  may  be  had,  not- 
withstanding it  appears  from  the  evidence 
that  at  the  time  of  the  injuries  the  plaintiff 
was  laboring  under  an  inflrmity  of  which 
she  was  ignorant,  and  which  did  not  inter- 
fere with  the  discharge  by  her  of  the  ordi- 
nary duties  of  life.  Atlantic  &  B.  R.  Co.  v. 
Douglas,  46  8.  E.  867,  868,  119  Qa.  658. 

An  applicant  for  life  insurance,  who 
from  a  time  prior  to  his  application  until  his 
death,  some  years  after  delivery  of  the  pol- 
icy, suffered  from  nephritis,  or  Bright* s  dis- 
ease, which  was  the  direct,  though  remote, 
cause  of  his  death,  was  not  "in  good  health" 
when  the  policy  was  delivered,  within  the 
meaning  of  a  provision  therein  that  it  should 
not  take  effect  until  delivered  while  the  ap- 
plicant was  in  good  health,  nor  until  the  first 
premium  was  paid  while  he  was  also  in  good 
health.  Austin  v.  Mutual  Reserve  Fund  Life 
Ass'n  (U.  B.)  132  Fed.  555,  559. 

A  statement,  in  an  application  for  addi- 
tional insurance,  that  the  applicant  was  in 
*'good  health,"  was  not  a  misrepresentation, 
though  she  was  at  the  time  pregnant  Amer- 
ican Order  of  Protection  v.  Stanley  (Neb.)- 97 
N.  W.  467,  469. 

GOOD  ORDER. 

statements  contained  in  receipts  and 
bills  of  lading,  to  the  effect  that  the  goods 
mentioned  therein  were  received  in  "good  or- 
der" or  "good  condition,"  are  in  the  nature  of 
mere  admissions,  mere  written  declarations, 
not  conclusive  or  nonezplainable  as  against 
the  party  making  them,  much  less  as  against 
one  who  did  not  Bath  v.  Hoiiston  &  T.  0. 
Ry.  Co.  (Tex.)  78  S.  W.  993,  995. 

GOOD  ORE. 

See  "Extra  Good  Ore.** 


GOOD  WILL 

"Good  will"  varies  with  the  custom  of 
the  general  trade  and  the  character  or  meth- 
ods of  the  particular  business.  An  early  defi- 
nition by  Lord  Eldon  is  "the  probability  that 
the  old  customers  will  resort  to  the  old 
place."  This  involved  the  ancient  idea  that 
good  will  Inhered  in  the  premises  where  the 
business  was  conducted.  This  is  too  limited 
for  modem  kinds  or  methods  of  business. 
The  habit  of  people  to  purchase  from  a  cer- 
tain dealer  or  manufacturer,  which  is  the 
foundation  for  any  expectation  that  pur- 
chases wUl  continue,  may  depend  on  many 


things  besides  place.  Confidence  in  the 
quality  of  the  goods,  in  the  facilities  of  the 
establishment  to  fill  orders  promptly,  or  in 
the  personal  Integrity  or  skill  of  a  dealer  or 
manufacturer,  familiarity  of  the  public  with 
a  designating  name  for  the  product,  and 
probably  many  other  circumstances,  might  be 
mentioned  as  illustrative.  The  good  will  is 
a  sort  df  beaten  pathway  from  the  seller  to 
the  buyer,  usually  established  and  made 
easy  of  passage  by  years  of  effort  and  ex- 
pense in  advertising,  solicitation,  and  recom- 
mendation by  traveling  agents,  exhibition 
tests,  or  displays  of  goods,  often  by  acquaint- 
ance with  local  dealers  who  enjoy  confidence 
of  their  own  neighbors,  and  the  like.  Bowell 
V.  Rowell  (Wis.)  99  N.  W.  473,  478. 

"A  good  will  is  the  probability  that  the 
old  customers  will  resort  to  the  old  place." 
With  reference  to  a  commercial  partnership 
business  requiring  no  special  personal  skill 
or .  professional  knowledge,  this  good  will 
may  be  described  "to  be  the  advantage  or 
benefit  which  is  acquired  by  an  establish- 
ment, beyond  the  mere  value  of  the  capital, 
stock,  funds,  or  property  employed  therein, 
in  consequence  of  the  general  public  patron- 
age and  encouragement  which  it  receives 
from  constant  or  habitual  customers  on  ac- 
count of  its  local  position,  or  common  celeb- 
rity or  reputation  for  skill  or  affluence  or 
punctuality,  or  from  other  accidental  circum- 
stances or  necessities,  or  even  from  ancient 
partialities  or  prejudices."  Plaintiff  and  de- 
fendant dissolved  a  partnership  existing  be- 
tween them  on  July  23d,  reciting  in  the  con- 
tract of  dissolution  the  sale  by  defendant  to 
plaintiff  of  his  entire  Interest  in  the  business, 
together  with  the  good  will  thereof.  On  Au- 
gust 1st  following,  they  entered  into  an- 
other agreement,  reciting  the  sale  by  defend- 
ant to  plaintiff  of  abstract  books,  iron  safe, 
and  letterpress  for  a  certain  sum,  and  stipu- 
lated as  a  further  consideration  that  plain- 
tiff should  give  defendant  the  free  nse  of  the 
abstract  books,  and  should  keep  them  in  de- 
fendant's office,  and  defendant  should  not 
compile  abstracts  or  engage  in  the  abstract 
business.  The  parties,  not  being  partners  at 
the  time  of  the  subsequent  agreement,  and 
the  sale  not  being  one  of  good  will,  the  re- 
straint on  defendant  from-  engaging  in  the 
abstract  business  was  in  violation  of  Rev. 
Civ.  Code,  S  1277,  making  contracts  restrain- 
ing any  one  from  exercising  a  lawful  voca- 
tion, otherwise  than  as  provided  in  sections 
1278  and  1279,  void.  Prescott  v.  Bidwell  (S. 
D.)  99  N.  W.  93,  94  (quoting  Bishop  on  "Con- 
tracts," p.  520;  Story  on  "Partnerships,"  | 
99). 

GOODS. 

See    "Confusion    of    Goods^*;     *'Dretm 
Goods." 

The  word  "goods"  has  a  generic  mean- 
ing, in  which  it  ]»  synonymous  with  the  word 
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''property";  and  It  has  a  specific  meaning, 
as  in  the  phrase  "a  stodc  of  goods,**  where  it 
means  articles  of  trade — ^goods,  wares,  and 
merchandise.  It  is  used  In  its  specific  sense 
in  section  847  of  the  Revised  Statutes,  pro- 
viding that  "every  person  who  shall  willfully 
and  maliciously  set  fire  to  or  bum,  or  at- 
tempt to  set  fire  to  or  bum,  any  bridge,  shed, 
railroad,  plank  road,  railroad  car,  carriage  or 
other  vehicle,  or  any  goods,  wares,  or  mer- 
chandise, shall,  on  conviction,  be  impris- 
oned." State  T.  Fontenot,  86  South.  830,  631, 
112  La.  628. 

GOODS  nr  STORE. 

The  term  "goods  in  store,**  in  a  chattel 
mortgage,  does  not  include  an  iron  safe  kept 
for  use,  and  not  for  sale;  it  has  reference 
only  to  merchandise  and  commodities  kept 
on  hand  for  purposes  of  sale.  Ourtis  t.  Phil- 
lips, 5  Mich.  112,  118. 

GOVERNMENT. 

See  "City  Gtovemment**;  "Good  Govera- 
meut";  "Republican  Form  of  Goyam- 
ment" 

GRADL 

Any  change  in  grade,  see  ''Any.** 

The  term  "grade"  in  Gen.  St  1902,  i 
2061,  making  the  municipality  liable  for  spe- 
cial damages  resulting  from  a  change  in  a 
street  grade,  is  used  not  to  signify  a  level 
precisely  established  by  mathematical  points 
and  lines,  but  the  surface  of  the  highway  as 
it  in  fact  exists;  and  any  elevation  or  de- 
pression of  this  surface  by  municipal  author- 
ities resulting  from  an  attempt  to  establish 
a  grade  is  a  change  of  grade  which,  if  dam- 
ages result,  will  support  an  action.  Pickles 
V.  City  of  Ansonia,  56  Atl.  552,  553,  76  Conn. 
27a 

GRADUATING. 

By  "graduating  the  license**  is  meant  to 
regulate  its  amount  according  to  the  amount 
of  the  gross  sales  of  the  licensee,  or  on  some 
other  basis  of  proportion.  Thus,  under  the 
general  license  law,  the  wholesale  merchant 
pays  $3,500  if  his  gross  sales  amount  to  seven 
millions  or  more,  and  $50  if  they  amount  to 
a  quarter  of  a  million  or  less;  and  the  retail 
merchant's  license  varies  tn  the  same  way, 
from  $3,500  to  $5,  according  to  the  amount  of 
his  sales.  State  v.  Rittenberg,  36  South.  830, 
112  La.  224. 

GRANT. 

See  "Imperfect  Grant** 

An  instmmeut  which  does  not  purport  to 
convey  any  present  interest  in  an  existing 


patent,  or  one  for  which  an  application  is 
pending,  is  not  a  "grant**  within  Rev.  St.  U. 
S.  I  4888  [U.  S.  Comp.  St  1901,  p.  3387]. 
National  Gash  Register  Co.  t.  New  Columbus 
Watch  Co.  (U.  &)  129  Fed.  114,  63  C.  a  A. 
616. 

A  grant  tn  its  own  nature  amounts  to  an 
extinguishment  of  the  right  of  the  grantor, 
and  Implies  a  contract  not  to  reassert  that 
right  Trustees  of  Town  of  Brookhaven  y. 
Smith,  90  N.  Y.  Supp.  646,  649. 

By  statute  the  words  "grant  or  convey" 
in  a  deed  carry  with  them  an  implied  war- 
ranty that  the  estate  conveyed  is  at  the  time 
of  the  execution  of  the  deed  tree  from  incum- 
brances, unless  restrained  by  express  terms 
contained  therein.  Rotan  ▼.  Hays  (Tex.)  77 
S.  W.  654,  655. 

OBANTEB. 

Where  a  conveyance  by  A.  and  wife  to  R 
and  C,  her  husband,  recited  that  it  was  to 
them  and  the  heirs  of  their  body,  for  the  ex- 
press purpose  of  a  home  for  them  for  life, 
and  for  the  welfare  and  comfort  of  their  chil- 
dren, provided  that  if  B.  and  C.  separated, 
the  interest  of  C.  in  the  land  should  cease, 
and  provided  that  the  grantees,  with  the 
written  consent  of  the  grantors,  or  the  sur- 
vivor of  them,  might  sell  the  land  and  rein- 
vest the  proceeds  in  other  lands,  to  be  owned 
and  held  by  them  and  their  heirs  in  the  man- 
ner provided  in  the  deed,  and  provided  that, 
if  the  grantees  died,  the  land  should  revert 
to  the  grantors  or  the  survivor,  the  grantor's 
widow  may  convey  the  property  without  re- 
quiring B.  and  C.  and  children  to  Join  in  the 
deed,  C.  having  separated  from  B.,  the  gran- 
tees behig  B.  and  C.  Louisville  ft  A.  &.  Gow 
T.  Horn  (Ky.)  82  a  W.  667,  668. 


GRASS  SEED. 

Canary  seed,  which  is  botanically  a  grass 
seed,  but  is  used  principally  as  a  bird  seed, 
and  which  is  not  known  commercially  as 
grass  seed,  is  not  within  the  meaning  of  the 
words  ''grass  seeds,**  as  used  in  Tariff  Act 
July  24,  1897,  c.  11,  S  2,  Free  Ust,  par.  656. 
30  Stat  201  [U.  S.  Comp.  St  1901,  p.  1687], 
relating  to  grass  seeds  not  specially  pro- 
vided for.  Nordllnger  v.  United  States  (U. 
S.)  127  Fed.  683,  684,  62  0.  a  A.  409. 

GRAZL 

Where  sheep  are  being  driven  from  one 
range  to  another,  the  occasional  eathig  of 
grass  as  they  go,  or  while  stopped  for  a 
needed  rest  is  not  "grazing**  them,  within 
Rev.  St  1887,  S  1210,  making  it  unlawful  to 
herd  sheep  or  permit  them  to  graze  within 
two  miles  of  the  dwelling  house  of  the  owner 
or  owners  of  possessory  claims.  Phipps  r. 
Grover  (Idaho)  75  Pac.  64,  65. 


GBBAT  BODILT  INJUB7 

GREAT  BODILY  INJURY. 


See   "Arnault  with   Intent  to  Commit 
Great  BodUy  Injory^*' 

GREAT  INCONVENIENCE. 

Tbe  mere  qneatlon  between  the  right  to 
challenge  three  Jurors  and  the  right  to  chal- 
lenge two  Juries  and  a  half  la  not  within  the 
meaning  of  the  expression  "great  Inconyen- 
lence,"  as  used  In  the  statement  that,  where 
a  proposed  construction  of  a  statute  would 
occasion  great  Inconvenience,  that  construc- 
tion Is  to  be  avoided  If  another  and  more 
reasonable  Interpretation  Is  present  In  the 
statute.  BetU  T.  United  States  (U.  S.)  132 
Fed.  228,  230. 


GROOVE. 

A  "groove^  is  defined  at  ^a  furrow,  chan- 
nel, or  long  hollow."  Gordon,  Strobel  &  Lau- 
reau  v.  Carnegie  Steel  Co.  (U.  8.)  126  Fed. 
538,  640. 


GROSS  DAMAGES. 

In  a  complaint  for  the  flowage  of  plain- 
tiiTs  land  by  defendant's  mllldam  under  the 
mill  acts  "gross  damages"  are  simply  the 
equivalent  of  "annual  damages,"  which  are 
to  be  ascertained  by  the  same  mode  and  upon 
the  same  fiicts.  Ingram  v.  Maine  Water  Co., 
67  Atl.  8d3,  894,  98  Me.  660. 

GROSS  NEGLIGENCE. 

In  order  to  constitute  gross  negligence, 
there  must  be  charged  and  shown  either  a 
willful  intent  to  injure,  or  that  reckless  and 
wanton  disregard  of  another's  rights  and 
safety,  and  that  willingness  to  inflict  injury, 
which  the  law  deems  equivalent  to  an  intent 
to  injure;  and  where  plaintiff,  in  an  action 
for  wrongful  death,  alleges  that  it  was  caused 
by  defendant's  wanton  and  vdllful  miscon- 
duct, he  cannot  recover  on  proof  of  mere  neg- 
ligence. Wilson  V.  Chippewa  Valley  Electric 
R.  Co.,  98  N.  W.  686,  638, 120  Wis.  636,  66  L. 
R.  A.91Z 

In  a  suit  in  which  an  issue  of  gross  neg- 
ligence was  involved,  the  trial  court,  in  de- 
fining the  term,  instructed  the  Jury  that 
"gross  negligence  is  the  failure  to  take  such 
care  as  a  person  of  common  sense  and  rea- 
sonable skill  in  like  business,  but  of  careless 
habits,  would  observe  in  avoiding  injury  to 
his  own  person  or  life,  under  circumstances 
of  equal  or  similar  danger  to  the  plaintiff  on 
the  occasion  under  consideration."  The  ap- 
pellate court  in  passing  on  this  instruction, 
and  the  contention  of  the  appellant  that 
"gross  negligence"  should  be  defined  as  tbe 
want  of  slight  care,  said  that  it  might  be 
doubted  if  there  was  an  appreciable  practical 
R  Wds.  &  P.— 66 
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difference  between  the  two  definitions,  and 
that  whatever  the  hazard  of  the  particular 
employment  might  be,  whether  upon  a  rail- 
road or  elsewhere,  the  degree  of  care  is  re- 
quired to  correspond  with  the  danger  of  the 
situation,  and  a  definition  given  by  the  trial 
court,  or  its  equivalent,  should  be  applied  in 
all  cases  where  gross  negligence  was  an  ele- 
ment of  the  suit  Chesapeake  &  O.  By.  Co. 
V.  Board  (Ky.)  77  8.  W.  189. 

GROSS  PREMIUM  PLAN. 

The  "gross  premium  plan"  employed  by 
a  building  association  in  taking  tbe  premium 
and  determining  the  amount  Is  where  an 
amount  or  certain  percentage  determined  on 
is  deducted  from  the  par  value  of  the  stock 
at  the  time  of  the  loan,  and  the  difference 
or  balance  is  handed  over  to  the  borrower. 
The  amount  so  deducted  is  often  determined 
by  receiving  bids  from  various  members  who 
are  desirous  of  anticipating  the  value  of  their 
stock  by  borrowing  from  the  association  some 
of  its  funds  on  hand.  Fidelity  Sav.  Ass'n  v. 
Bank  of  Commerce  (Wyo.)  76  Pac.  448,  466. 

GROSS  PREMIUMS. 

In  Tax  Law,  S  187,  Laws  1896,  p.  869, 
c.  906,  as  amended  by  Laws  1897,  p.  690,  c. 
494,  as  amended  by  Laws  1901,  p.  297,  c.  118, 
Imposing  a  franchise  tax  on  the  gross  amount 
of  premiums  received  during  the  preceding 
calendar  year  by  domestic  insurance  compa- 
nies, the  term  ''gross  premiums"  includes,  in 
addition  to  all  other  premiums,  such  premi- 
ums as  are  collected  fnnn  policies  subse- 
quently canceled  and  from  reinsurance.  Peo- 
ple V.  BilUer,  86  N.  Y.  Suppi  468,  471,  88  App. 
Div.  218. 

Gross  premiums  received  by  domestic  in- 
surance companies  for  business  done  in  the 
state  for  the  purpose  of  taxation,  under  Laws 
1896,  p.  859,  c.  908,  |  187,  as  amended  by 
Laws  1901,  p.  297,  c.  118^  I  1,  imposing  an 
annual  state  tax  for  the  privilege  of  carrying 
on  the  business,  and  providing  that  the  term 
"gross  premiums"  shall  include  such  premi- 
ums as  are  collected  from  policies  subse- 
quently canceled  and  from  reinsurance,  do 
not  Include  premiums  unearned  and  paid  In 
advance,  but  refunded  on  a  cancellation  of 
a  policy.  People  v.  Billler,  70  N.  a  10,  177 
N.  Y.  615. 

GROSS  RECEIPTS. 

Unearned  premiums  returned  to  the  in- 
sured on  the  cancellation  of  the  policy  of  in- 
surance do  not  constitute  any  part  of  the 
"gross  receipts"  of  the  company  by  which 
tbe  policy  was  issued,  and  need  not  be  in- 
cluded in  its  return  of  gross  receipts^  under 
the  provisions  of  Sess.  Laws  1903,  c.  78,  I 
58.  State  v.  Fleming  (Neb.)  97  N.  W.  1063, 
il069. 
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GROUND  RENT. 


A  ground  rent,  being  an  estate  of  inheri^t 
ance  In  tbe  rent  of  lands,  is  a  freehold  es- 
tate, and  is  a  right  to  and  interest  in  the 
lands,  within  the  meaning  of  section  4158, 
Rev.  St.  1892,  relating  to  descent  and  distrl- 
batlon.  McCammon  t.  Ck>oper,  69  N.  B.  658, 
69  Ohio  St  366. 

GUARANTY. 

Bee   '*Contlnaing   Gnaranty";    '^Qnality 
Guarantied." 

"A  guaranty  is  a  promise  to  answer  for 
the  payment  of  some  debt,  or  the  perform- 
ance of  some  duty,  in  case  of  the  failure  of 
any  person  who  is  himself  in  the  first  in- 
stance liable  to  such  payment  or  perform- 
ance." Cowan  Y.  Roberts,  46  S.  B.  979^  980, 
134  N.  C.  415,  65  U  B.  A.  729. 

GUARDIAN. 

The  guardian  and  next  friend  In  conduct- 
ing a  civil  action  are  a  "species  of  attorney, 
whose  duty  it  is  to  bring  the  rights  of  the 
infant  to  the  notice  of  the  court,"  and  the 
authority  of  each  is  limited  to  the  proceed- 
ing in  which  he  is  appointed.  Williams  y. 
Gleaveland,  66  Atl.  850,  853,  76  Conn.  426. 

OXJ ABDIAir  AD  UTEM. 

"There  is  no  substantial  difference  be- 
tween a  guardian  ad  litem  and  a  prochein 
amL  The  former  denomination  Is  usually 
applied  when  the  representation  is  for  an  in- 
fant defendant,  and  the  latter  where  it  is 
for  an  infant  plaintiff."  Vaile  t.  Sprague, 
78  S.  W.  609,  610,  179  Ma  393. 

GUEST. 

The  universal  rule  seems  to  be  that  one 
cannot  be  the  "guest"  of  a  hotel  unless  he 
procure  some  accommodation.  He  must  pro- 
cure a  meal,  room,  drink,  feed  for  his  horse, 
or  at  least  offer  to  buy  something  of  the  inn- 
keeper before  he  becomes  a  guest  Tulane 
Hotel  Go.  V.  Holohan  (Tenn.)  79  S.  W,  113. 

GUILTY. 

See  "Plea  of  Guilty.** 


GUN. 

As  deadly  weapon,  see  "Deadly  Weap- 
on," 

HABEAS  CORPUS. 

As  ciY]l  proceeding,  see  '^yll  Action — 
Case — Suit— etc." 

Habeas  corpus  is  for  the  benefit  of  those 
unlawfully  restrained  of  their  liberties,  and 


this  means  physical,  and  not  moral,  restraint 
In  re  Dykes,  74  Pac  506.  507,  13  Okl.  339. 

The  writ  of  habeas  corpus  is  not  in  the 
nature  of,  nor  is  it  to  be  used  as  a  substitute 
for,  proceedings  in  error.  A  finding  or  deci- 
sion of  the  inferior  court,  no  matter  how 
erroneous,  if  it  does  not  affect  its  Jurisdic- 
tion, is  not  subject  to  attack  in  this  collateral 
proceeding.  The  oflice  of  the  writ  is  to  de> 
termine  the  legality  of  the  particular  impris- 
onment, and  the  facts  to  be  considered  in  de- 
termining that  question  are  Jurisdictional 
facts.  Younger  t.  Hehn  (Wyo.)  75  Pac  443, 
444. 

HABITATION. 

In  the  law  of  process  and  attachment 
"residence"  and  "habitation"  are  generally 
regarded  as  synonymous.  A  '^resident"  and 
an  "Inhabitant"  mean  the  same  thing.  A 
person  resident  is  defined  to  be  "one  dwelling 
or  having  his  abode  in  any  phice";  an  in- 
habitant, "one  that  resides  in  a  place."  At- 
kinson T.  Washington  &  Jefferson  College 
(W.  Va.)  46  S.  £.  253,  259,  54  W.  Va.  82 
(citing  Drake  on  Attachment). 

HALF. 

The  words  "east  half  and  west  half  in 
a  description  in  a  deed  naturally  import  an 
equal  division;  but  they  may  lose  that  effect 
when  it  appears  that  at  the  time  the  deed 
was  made  some  fixed  boundary  or  monument 
divided  the  premises  somewhere  near  the 
center,  so  that  tbe  words  referred  more  prop- 
erly to  one  of  such  parts  than  to  a  mathe- 
matical division  which  had  never  been  made. 
People  V.  Hail,  88  N.  Y.  Supp.  276,  279,  43 
Misc.  Rep.  117. 

HALF  SECTION  UHE. 

A  road  was  ordered  by  tbe  authorities 
of  a  county  along  a  "half  section  line."  In 
a  contest  over  the  location  of  such  line  be- 
tween the  owners  of  premises  on  opposite 
sides  of  the  road,  in  which  contest  the  conn- 
ty  was  not  interested,  it  was  held  that  the 
line  of  a  division  fence  Jointly  built  between 
the  holdings  of  the  contending  parties,  to 
which  each  party  had  occupied  and  maintain- 
ed possession  for  m(M*e  than  10  years,  was 
rightly  adopted  by  the  trial  court  as  tbe  "half 
section  line,"  within  the  meaning  of  the  pro- 
ceedings locating  such  road.  Nance  County 
y.  Russell  (Neb.)  97  N.  W.  820,  821. 

HARMLESS. 

See  "Hold  Harmless.** 


HAVE  CHARGE  OF. 

A  treasurer  of  a  corporation,  merely  on- 
powered  by  the  by-laws  to  "have  cfaaige  of 
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and  be  responsible  for**  tbe  securities  of  the 
corporation,  has  no  authority  to  change  the 
registration  and  sell  certain  of  its  bonds 
without  special  authority.  Jennie  Glarkson 
Home  for  Children  y.  Chesapeake  &  O.  R. 
Co.,  87  N.  Y.  Supp.  848^  853»  02  App.  Diy. 
491. 

HAZARDOUS  NEGLIGENCE 

Where  one  poured  kerosene  oil  from  a 
can  on  wood  and  kindling  In  a  stoye  in 
which  she  knew  there  were  liye  coals,  and 
there  was  an  explosion  of  the  can,  resulting 
in  her  being  seriously  burned,  she  was  char- 
ged, as  a  matter  of  law,  of  being  guilty  of 
"hazardous  negligence"  precluding  a  recovery 
for  the  injury  from  the  manufacturer  of  the 
oil  on  the  ground  that  it  was  below  the  legal 
standard  of  safety.  Riggs  y.  Standard  Oil 
Go.  (U.  8.)  130  Fed.  199,  201 

HEAD  OF  A  BUREAUw 

The  person  in  charge  of  the  branch  of- 
fice of  the  bureau  for  the  collection  of  reye- 
nue  from  the  sfile  and  use  of  water  in  the 
borough  of  Brooklyn  was  not  the  *'head  of 
a  bureau,"  within  New  York  Charter,  §  1543, 
proyiding  that  the  heads  of  departments  shall 
haye  power  to  remove  certain  ofiScers,  but 
that  no  head  of  a  bureau  shall  be  removed 
until  he  has  been  allowed  an  opportunity  of 
making  an  explanation.  People  v.  Oakley, 
87  N.  Y.  Supp.  868,  859,  93  App.  Diy.  535. 


HEAD  OF  A  FAMILY. 

A  head  of  a  family  Is  one  who  contracts, 
supervises,  and  manages  the  affairs  about 
the  house,  not  necessarily  a  father  or  a  hus- 
band. A  person  furnishing  a  bome  for  him- 
self, his  mother,  two  minor  brothers,  and  an 
invalid  sister,  and  furnishing  the  groceries 
and  money  for  their  support,  is  the  "head 
of  a  family/*  within  the  statute  fixing  the 
amount  of  wages  which  shall  be  exempt 
Jarboe  y.  Jarboe  (Mo.)  79  S.  W.  1162,  1163 
(quoting  Ridenour-Baker  Grocery  Co,  y.  Mon- 
roe, 142  Mo.  165,  43  a  W.  633). 


HEALING  ACT. 

A  healing  act  is  one  that  cures  some  de- 
fect in  a  proceeding  which  the  Legislature 
could  have  authorized  in  the  first  instance. 
Lockhart  y.  City  of  Troy,  48  Ala.  579,  584. 


HEALTH. 

See  '*Good  Health'*;  ''Sound  Health.** 

HEAIiTK  OFFICER. 

As  employ^  see  "BmployA.** 


HEARING. 

Any  hearing;  set  *'Any.'* 

HEIRS. 

See  "Bodily  Heirs-;  "Lawful  Heirs." 
Distributees  synonymous,  see  "Distribu- 
tee." 

Unless  it  is  necessary  to  effectuate  the 
manifest  intention  of  a  testator,  the  word 
"heirs"  is  a  word  of  limitation.  Jabine  y. 
Sawyer  (Ky.)  78  8.  W.  140,  141. 

Where  a  will  provided  that,  if  a  life  ten- 
ant should  die  before  25  years,  a  certain  por* 
tion  of  his  income  should  go  to  his  mother, 
and  "the  rest  to  be  divided  between  the  heirs 
living  and  the  heirs  of  any  deceased,''  the 
word  "heirs,"  as  first  employed  in  the  first 
sentence,  means  the  children  of  testatrix, 
and,  as  secondly  employed,  the  children  or 
descendants  of  such  of  her  children  as  may 
be  dead.  Dulaney  y.  Dulaney  (Ky.)  79  8.  W. 
195,  197. 

The  word  "behrs,"  as  used  in  a  will  pro- 
viding that,  if  a  daughter  to  whom  all  the 
real  estate  of  testatrix  was  devised  should 
die  before  her  husband  without  having  dis- 
posed of  the  property  by  will  or  leaving  bod- 
ily heirs,  the  husband  should  take  the  real 
estate,  with  power  to  do  with  it  as  he  de- 
sired, and  providing  that  if  the  daughter 
should  die.  leaving  heirs,  before  her  father, 
he  should  enjoy  the  income  during  his  life, 
and  at  his  death  it  should  return  to  the 
daughter's  heirs,  means  children,  and  is  to 
be  construed  as  a  word  of  limitation.  Cralle 
y.  Jackson  (Ky.)  81  S.  W.  669,  670. 

The  word  "heirs,"  as  used  in  a  deed  from 
a  husband  to  his  wife  for  life,  with  remain- 
der to  his  heirs  at  her  death,  or  before  mar- 
riage as  his  widow,  means  children.  Shirey 
v.  Chirk  (Ark.)  81  S.  W.  1057,  105a 

Where  a  testator  directs  that  if  his  son 
shall  have  any  lawful  issue  at  his  death  the 
estate  shall  vest  in  his  heirs  forever,  the 
word  "beirs"  means  the  same  as  lawful  Is- 
sue, and  is  not  used  in  its  legal  sense.  Har- 
kleroad  v.  Bass  (Miss.)  36  South.  537,  588. 

As  used  in  a  will  giving  land  to  testator's 
two  sons,  their  heirs  and  assigns,  forever,  the 
word  "heirs"  is  not  used  as  "heirs  of  the 
body,"  and  the  sons  took  a  fee.  Gannon  v. 
Albright,  81  8.  W.  1162,  1163,  183  Mo.  238. 

The  word  "heirs"  or  "descendants,"  used 
in  the  creation  of  a  separate  estate  of  a  mar- 
ried woman,  will  not,  at  her  death,  exclude 
the  marital  rights  of  the  husband,  except  as 
to  the  children.  Wood  v.  Reamer  (Ky.)  82 
a  W.  572,  574. 

In  2  Ballinger's  Ann.  Ck>des  &  St  i  4828, 
providing  that,  when  the  death  of  a  person 
is  caused  by  Vie  wrongful  act  or  neglect  of 
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another,  his  heirs  or  personal  representatiyes 
may  maintain  an  action  for  damages  against 
the  person  causing  the  death,  etc.,  the  term 
"heirs"  means  the  widow  and  children  of  the 
deceased,  and  does  not  include  parents  and 
collateral  heirs.  Ck)peland  v.  City  of  Seattle, 
74  Pac  582,  583,  33  Wash.  415,  65  L.  B.  A. 
338. 

The  words  **heirs"  and  '•personal  repre- 
sentatives," as  used  in  2  Ballinger's  Ann. 
Codes  &  St  I  4828,  providing  that,  when  the 
death  of  a  person  is  caused  by  any  injury 
received  from  the  wrongful  act  of  another, 
his  heirs  or  personal  representatives  may 
maintain  an  action,  include  only  the  widow 
and  children  of  the  deceased  person,  and  do 
not  authorize  an  action  by  the  mother  for 
the  wrongful  death  of  her  unmarried  adult 
son,  on  whom  she  was  dependent  Manning 
V.  Tacoma  By.  &  Power  Co.,  75  Pac.  994,  34 
Wash.  406. 

It  is  only  as  to  the  adopting  parent  that 
the  adopted  child  is  made  heir  or  next  of 
kin  by  the  statute  (Comp.  Laws  1897,  I  8780) 
providing  that  an  adopted  child  shall  become 
the  heir  at  law  of  the  person  adopting  it, 
and  the  adopted  child,  thterefore,  is  not  heir 
by  right  of  representation  of  the  kindred  of 
the  person  who  adopted  it  Van  Derlyn  v. 
Made  (Mich.)  100  N.  W.  278,  280,  66  L.  R. 
A.  437  (quoting  Helms  y.  Elliott,  14  a  W. 
930,  89  Tenn.  446,  10  L.  R.  A.  535). 

HEIRS  OF  THE  BODY. 

Bodily  heirs  ffynonymous,  see  ''Bodily 
Heink** 

HERD. 

Driving  sheep  from  one  range  to  another 
is  not  '^herding**  them,  within  Rev.  St  1887, 
1 1210,  making  it  unlawful  for  any  person  to 
herd  sheep  on  the  land  of  others.  Phipps  t. 
Ororer  (Idaho)  75  Pac.  64,  66. 


HEREDITAMENT. 

'Tenements  and  hereditaments'*  include 
every  species  of  realty,  as  well  corporeal  as 
incorporeal.  In  re  Handley's  Estate,  57  Atl. 
755,  757,  208  Pa.  388. 


HIGH  CARE 

'lligh  care,"  nsed  In  an  Instruction  re- 
quiring the  jury  to  believe  that  plaintiff  used 
that  high  care  which  a  person  of  ordinary 
prudence  would  have  used,  conveys  the  idea 
that  a  higher  degree  of  care  than  ordinary 
care  was  imposed  by  law  on  him  in  that  re- 
spect if*  indeed,  it  did  not  actually  have  that 
effect  St.  John  v.  Gulf,  O.  &  8.  F.  Ry.  Co. 
(Tex.)  80  &  W.  235,  237. 


HIGH-TENSION  SYSTEM. 

The  hig)^-tension  system  is  a  method  of 
generating  at  the  power  house  a  large  vol- 
ume or  current  of  electricity,  but  with  a  com- 
paratively low  voltage,  and  converting  it 
into  a  small  current  or  volume  with  an  ex- 
ceedingly high  voltage,  and  carrying  it  out 
along  the  line  on  small  wires,  to  be  taken  off 
at  different  points  called  ''substations."  At 
these  substations  the  current  is  reconverted 
into  the  large  volume  again,  with  a  pressure 
adjusted  to  the  requhrements  of  the  trolley 
wire.  The  method  of  transmission  of  the 
current  may  be  likened  somewhat  to  transp 
mitting  water  through  pipes.  Harrison  v. 
Detroit,  Y.,  A.  A.  &  J.  Ey.  (B«ch.)  100  N.  W. 
451,  452. 

HIGHWAY. 

See  "Passable  Highway.** 

The  term  ''highway,'*  as  used  In  Gode^ 
I  019,  providing  that  any  part  of  a  plat  may 
be  vacated,  provided  it  does  not  abridge  or 
destroy  any  right  of  any  proprietor  therein, 
and  declaring  that  nothing  contained  in  the 
statute  shall  authorize  the  closing  or  obstruc- 
tion of  the  highways,  means  a  traveled 
street,  as  distinguished  from  the  mere  space 
laid  out  between  lots  and  blocks,  which  may 
sometimes  become  such.  It  cannot  be  con- 
strued to  mean  a  country  road,  for  the  plat 
contemplated  is  that  filed  within  corporate 
limits,  where  9  road  is  always  a  street  All 
streets  are  highways,  but  all  highways  are 
not  streets.  Chrisman  v.  Omaha  &  O.  B.  By. 
&  Bridge  €k>.  (Iowa)  100  N.  W.  63,  6S. 

When  land  is  taken  for  highway  pur- 
poses it  does  not  become  a  "highway,"  with- 
in the  meaning  of  the  statute  relating  to 
the  change  of  grade  in  the  highway,  until  it 
has  been  made  into  one  by  working  it  to 
some  grade  and  otherwise  completing  it  for 
travel.  Gorham  y.  City  of  New  Haven,  58 
AtL  1,  2,  76  ConiL  700;  Munson  v.  Same,  Id. 

"The  term  'highway*  is  generic,  compre- 
hending in  Its  broadest  sense  every  public 
way,  from  an  alley  to  a  railroad  or  a  navi- 
gable river."  The  Legislature,  in  BurDS* 
Ann.  St  1901,  I  72S3d,  prohibiting  the  sale 
of  intoxicating  liquors  by  virtue  of  a  license 
in  any  room,  unless  it  is  arranged  with  a 
window  or  glass  door,  so  that  the  whole  of 
it  may  be  in  view  from  the  street  or  highway, 
did  not  use  the  word  "highway"  in  an  un- 
restricted sense,  and  a  paved  alley  16  feet 
wide  passing  through  the  middle  of  a  block 
is  not  a  highway.  State  v.  Harrison,  70  N. 
B.  877,  878,  162  Ind.  542. 

Laws  1899,  p.  958,  |  469,  authorised  a 
canal  company  to  lease,  sell,  or  discontinue 
its  canal.  The  canal  company  conveyed  the 
entire  canal  and  its  appurtenances  to  a 
steamboat  company,  with  all  the  franchises 
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of  the  grantor  in  connection  with  the  owner- 
ship and  operation  of  the  canal.  The  Bteam- 
hoat  company  operated  the  canal  for  about 
three  years,  charging  the  tolls  authorized  by 
law,  when  it  conveyed  the  east  12  miles  of 
the  canal  to  a  manufacturing  company,  re- 
serving to  itself  and  its  successor  and  a  cer- 
tain person  named  the  right  at  all  times 
when  the  canal  was  operated  to  use  it  for 
boats,  light  or  loaded,  without  charges.  The 
entire  canal  except  such  12  miles  was  aban- 
doned, but  the  grantee  continued  to  use  the 
12  miles  for  itself  and  such  persons  as  it 
saw  fit  to  permit  Such  12  miles  were  a 
public  highway,  and  must  be  regarded,  for 
the  purpose  of  transportation,  a  public  high- 
way, to  be  operated  under  the  restrictions 
placed  on  the  original  canal  company  by  the 
act  under  which  it  was  organized.  New 
York  Cement  Ck>.  y.  Consolidated  Rosendale 
Cement  Co.,  70  N.  B.  451,  453,  178  N.  Y.  167; 
Same  t.  Consolidated  Rosendale  Cement  Go^ 
Id. 

HINDRANCE. 

See  "Unavoidable  Hindranca** 


HIRE. 

See  "Let  for  Hhre";  'TJsing  for  Hire." 

The  compensation  received  by  a  man 
who  owned  a  team,  wagons,  and  a  plow, 
with  which  he  worked  by  the  day  for  differ- 
ent employers  as  he  could  obtain  work,  earn- 
ing usually  from  nine  to  fifteen  dollars  per 
week,  and  working  alone  when  he  could  not 
find  work  for  his  team,  must  fall  within  the 
meaning  of  either  "wages"  or  "hire,"  as  used 
In  Bankr.  Act  July  1,  1898,  c.  541,  1 1,  d.  27, 
30  Stat.  545  [U.  S.  Comp.  St  1001,  p.  3420], 
defining  a  "wage  earner"  to  be  one  who 
works  for  wages,  salary,  or  hire,  at  a  rate 
of  compensation  not  exceeding  $1,500  per 
year.    In  re  Yoder  CO,  a)  127  Fed.  894,  896. 


HOLD  HARMLESS. 

A  receipt  to  an  administrator,  containing 
an  agreement  to  "hold  him  harmless"  in  case 
the  estate  which  he  represents  does  not  pay 
enough  on  settlement  to  cover  the  amount 
received,  is  held  equivalent  to  an  agreement 
to  return  the  amount  in  case  the  claim  should 
be  rejected.    Oorman  v.  Naime»  12  Ala.  338, 


HOLIDAY. 

See  "Legal  Holiday.** 

HOME  PORT. 

Under  the  United  States  statutes  requhr- 
ing  the  name  of  the  "home  port"  of  a  ves- 
sel to  be  painted  on  her  stern,  and  defining 


the  word  "port"  to  mean  either  the  port 
where  the  vessel  Is  registered  or  enrolled* 
or  the  place  in  the  same  district  where  the 
vessel  was  built,  or  where  one  or  more  of 
the  owners  reside^  a  corporation  having  its 
principal  place  of  business  in  Obicago,  and 
ofilces  in  Paducah,  sufficiently  complies  with 
such  stktutory  requirements  by  painting  on 
the  stem  of  a  vessel  belonging  to  it  the 
words  "of  Paducah,  Kentucky."  Common- 
wealth V.  Ayer  &  Lord  Tie  Co.  (Ky.)  77  S.  W. 
686,  68& 

HOMESTEAD. 

See  "Urban  Homestead.** 

The  homestead  right  or  privilege  granted 
by  statute,  before  it  has  ripened  into  a  life 
estate  by  the  death  of  the  spouse  holding 
the  legal  title,  is  a  quality  of  exemption  and 
freedom  of  the  property  embraced  tn  the 
homestead  from  execution  and  forced  sale. 
Incumbrance,  oi:  alienation  without  the  con- 
sent of  both  husband  and  wife.  The  right 
of  homestead  is  a  personal  privilege,  which 
may  be  waived  or  lost  unless  asserted  in  due 
time  on  all  proper  occasions.  The  statute 
providing  for  the  selection  and  exemption 
of  a  homestead  withdraws  the  land  thus 
selected  from  forced  sale,  and  prevents  alien- 
ation without  the  consent  of  both  spouses. 
But  the  statute  treats  the  subject  as  one  of 
exemption,  rather  than  creation  of  any  new 
estate  in  the  property  in  the  spouse  not 
holding  the  legal  title.  Campbell  v.  Moran 
(Neb.)  99  N.  W.  498,  499. 

A  "homestead"  is  defined  as  follows: 
"A  homestead  not  exceeding  in  value  $2,000, 
consisting  of  the  dwelling  house  in  which 
the  claimant  resides,  and  Its  appurtenances, 
and  the  land  on  which  the  same  is  situat- 
ed, not  exceeding  160  acres  of  land  to  be 
selected  by  the  owner  thereof,  and  not  in 
any  Incorporated  city  or  village,  or  Instead 
thereof,  at  the  option  of  the  claimant,  a  quan- 
tity of  contiguous  land,  not  exceeding  two 
lots  within  any  incorporated  city  or  village, 
shall  be  exempt  from  execution  or  forced 
sales."  Comp.  St.  1901,  c.  36.  The  first  limi- 
tation imposed  is  that  the  homestead  shall 
not  exceed  $2,000  in  value;  the  next  that  it 
shall  not  exceed  160  acres  of  land  not  in 
any  incorporated  city  or  village,  or,  in  lieu 
thereof,  not  exceeding  two  lots  within  such 
city  or  village.  Tyson  v.  Tyson  (Neb.)  98  N. 
W.  1076,  1078. 

Under  the  act  exempting  a  dwelling 
house  in  which  the  claimant  lives,  and  its 
appurtenances,  and  the  land  on  which  it  is 
situated,  not  exceeding  160  acres,  a  home- 
stead may  be  composed  of  contiguous  parts 
of  different  governmental  subdivisions,  and, 
where  the  buildings  are  situated  upon  only 
one  of  such  subdivisions,  that  only  does  not 
necessarily  constitute  the  homestead.  Tln- 
dall  V.  Peterson  (Neb.)  98  N.  W.  688»  689. 
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Under  Civ.  Oode^  |  1237,  proTlding  that 
the  homestead  consists  of  the  dwelling  house 
in  which  the  claimant  resides  and  the  land 
on  which  it  is  situated,  the  homestead  does 
not  include  such  other  land  as  has  resting 
thereon,  as  a  part  thereof,  a  building  or 
buildings  devoted  to  other  purposes  than 
those  of  a  family  home.  In  re  Levy's  Es- 
tate, 75  Pac  801.  303. 141  CkU.  646»  99  Am.  St 
Rep.  92. 

A  homestead.  If  one  exists,  should  be 
preserved,  and  there  can  be  no  sale  of  any 
portion  of  the  building,  if  the  result  thereof 
will  be  to  unreasonably  interfere  with  the 
use  and  occupation  of  such  homestead.  Each 
case  presented  must  be  determined  in  great 
part  on  the  particular  facts  involved  there- 
in. Where  a  two-story  building  is  subject 
to  convenient  use  as  a  residence  by  the 
owner,  she  should  not  be  deprived  of  her 
homestead  right  of  any  part  because  she  is 
using  for  her  ordinary  business  the  front 
windows  and  a  portion  of  the  room  on  the 
lower  floor.  Edmonds  v.  Davis*  98  N.  W. 
875»  876,  122  Iowa,  561. 

Property  is  not  deprived  of  Its  character 
as  a  homestead,  under  a  statute  exempting 
to  every  housekeeper  or  head  of  a  family  a 
dwelling  house  and  appurtenances,  and  the 
land  used  in  connection  therewith,  not  ex- 
ceeding a  certain  specified  amount  in  value, 
by  reason  of  the  fact  that  the  house  was 
constructed  into  two  separate  living  apart- 
ments, one  of  which  was  rented.  Adams  v. 
Adams,  82  S.  W.  66,  67,  183  Mo.  896. 

A  leasehold  Interest  which  may  be  told 
on  execution  may  constitute  a  homestead. 
White  V.  Danforth,  98  N.  W.  186»  187»  122 
Iowa,  403. 

HOMICIDE 

Homicide  is  the  killing  of  any  human 
creature,  and  is  of  three  kinds— Justifiable, 
excusable,  and  felonious.  Stata  ▼•  Brinta 
(Del.)  68  Atl.  258,  262. 

HOOD. 

A  "hood**  used  in  connection  with  a 
ripsaw  is  a  tin  or  sheet-iron  cap  partly  cover- 
ing the  saw,  and  preventing  the  board  from 
flying  up,  while  the  saw  is  cutting  it,  and 
striking  the  operative.  Dean  v.  St.  Louis 
Woodenwaie  Works  (Mo.)  80  &  W. 
294. 

HORSL 

As  chattel,  see  ''GhatteL*' 


HOTEL 

As  building, 


••Building.* 


A  house  having  24  bedrooms  and  a  din- 
ing room  containing  the  required  amount  of 


space,  and  with  adequate  kitchen  facilities^ 
and  harboring  between  80  and  40  people, 
was  a  **hotel,*'  within  Laws  1897,  p.  234,  c 
812,  I  81,  cL  "k,"  authorizing  a  holder  of  a 
liquor  tax  certificate,  who  is  a  keeper  of  a 
hotel,  to  sell  liquor  on  Sunday  to  his  guesti 
with  their  meals.  In  re  Oullinan,  87  N.  T. 
Sapp.  660,  661,  98  App.  Dir.  427. 

HOUSE. 

See  ''Apartment  Housed;  ''Dwelling 
House'*:  "Eating  Hous6";  ''School- 
house*';  "Tenement  House.** 

HOUSE  OF  WORSHIP. 

The  erection  of  a  vestry  or  parish  house 
is  not  the  erection  of  a  "house  of  worship,** 
within  the  meaning  of  a  will  giving  a  legacy 
on  condition  of  an  additional  sum  being  rais- 
ed for  the  erection  of  a  new  Irause  of  wor- 
ship.   If  a  house  of  public  worship  was  erect- 
ed containing  a  vestry  within  its  walls,  it 
would  not  be  contrary  to  the  provisions  of 
the  will;   but  if  a  fund  was  raised  for  the 
erection  of  a  meetinghouse  and  vestry  which 
might  be  separate  structures,  with  no  provi- 
sions showing  what  part  of  the  fund  was 
to  be  used  for  the  meetinghouse  and  what 
part  for  the  vestry,  the  fund  as  a  whole 
would  not  be  for  the  erection  of  a  house  of 
i  worship.    Trustees  of  the  Ministerial  Fund 
'  of  the  First  Parish  in  Cambridge  v.  First 
I  Parish  in  Cambridge,  71  N.  B.  74,  75,  186 
lMass.8Sw 

HOUSEHOXJ>  FURMITirBB. 

A  bequest  of  "household  furniture"  in- 
cludes silverware,  but  does  not  include  mere 
garments  and  articles  of  clothing.  Scoville 
V.  Mason,  57  Atl.  114,  115,  76  Conn.  450. 

IDEA. 

The  word  "Idea**  is  frequently  used  as  a 
substitute  for  the  word  'Intention,**  espe- 
cially by  careless  talkers.  Lewis  t.  Paul],  42 
Ala.  186;  144. 

IF. 

Where  synonymous,  see  "Where.** 

IF  anv.-^. 

The  phrase  "if  able,**  in  Rev.  St  e.  la 
I  61,  providing  that,  when  any  person  is 
alfected  with  any  disease  or  sickness  danger- 
ous to  the  public  health,  the  local  board  of 
health  may  remove  him  to  a  separate  house 
and  there  care  for  him  at  his  charge,  if  able, 
relates  to  the  pecuniary  ability  of  the  party 
at  the  time  the  expenses  were  incurred.  In- 
habitants of  Greenville  ▼.  Beauto,  58  Atl 
1026,  99  Me.  214. 
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IFTTAPPEABa 

The  phrase  *^  it  appean,"  as  used  In 
Code  ClT.  Proc.  |  2623,  proYidlng  that  If  It 
appears  to  the  surrogate  that  the  will  was 
duly  executed,  and  that  the  testator  at  the 
time  of  executing  it  was  in  all  respects  com- 
petent and  not  nnder  restraint,  it  must  be 
admitted  to  probate.  It  equivalent  to  a  re- 
quirement that  the  fact  of  competency  must 
be  established  by  sufQcient  evidence.  In  re 
Goodwin's  Wiil,  88  N.  Y.  Sapp.  734^  05  App. 
Div.  183. 

IF  POSSIBLE. 

The  qualifying  phrase  'If  possible,**  in 
Gen.  St.  H  471,  472,  declaring  it  unlawful 
for  any  president,  director,  etc.,  or  other 
officer  of  any  banking  institution  to  receive 
deposits,  with  knowledge  that  the  bank  is 
insolvent,  and  making  it  the  duty  of  every 
such  officer,  "if  possible,"  to  know  the  con- 
dition of  the  bank,  has  application  to  the 
discovery  of  wrong  conditions  by  reasonable 
examination,  and  does  not  serve  to  excuse 
the  want  of  all  examination  by  a  competent 
director.  In  short,  the  requirement  of  the 
statute  is  that  the  examination  must  be 
made,  and  must  be  of  such  a  character  as 
would  result  in  a  knowledge  of  the  condition 
of  the  bank  if  such  knowledge  could  possibly, 
within  the  range  of  reasonable  frequency 
and  thoroughness,  be  obtained*  Forbes  v. 
Mohr  (Kan.)  76  Pac.  827,  828. 

ILLEGALITY. 

Illegality  is  predlcable  of  radical  defects 
only,  and  signifies  that  which  is  contrary  to 
the  principles  of  the  law,  as  distinguished 
from  mere  rules  of  procedure.  It  denotes 
complete  defects  in  the  proceedings.  State 
V.  Norton,  48  &  E.  464,  465,  69  S.  a  464 
(quoting  17  Am.  ft  Bng.  Enc.  Law,  482). 

IMMATERIAL  ALLEGATION. 

Concerning  the  rule  which  governs  what 
may  be  termed  "immaterial  allegations,"  and 
distinguishes  them  from  mere  surplusage,  it 
is  said  that:  "The  statement  of  immaterial 
or  irrelevant  matter  or  allegations  is  not  only 
censured,  as  creating  unnecessary  expense, 
but  also  frequently  affords  an  advantage  to 
the  opposite  party,  either  by  affording  him 
matter  of  objection  on  the  ground  of  vari- 
ance, or  as  rendering  it  Incumbent  on  the 
party  pleading  to  adduce  more  evidence  than 
would  otherwise  have  been  necessary.  It  is 
therefore  of  the  greatest  importance  in  plead- 
ing to  avoid  any  unnecessary  statement  of 
facts,  as  well  as  prolixity  in  the  statement 
of  those  which  may  be  necessary.  If  a  par- 
ty take  unto  himself  to  state  in  pleading  a 
particular  estate,  wbere  It  was  only  required 
of  him  that  he  should  show  a  general  or 
even  a  less  estate,  title,  or  interest,  the  ad- 


versary may  traverse  the  allegation,  and.  If 
it  be  untrue,  the  party  will  faU.''  1  Obit  PI. 
p.  825^  I  252.  The  meaning  of  'immaterial" 
is  that  the  thing  pleaded  is  unnecessary  to 
plaintiff's  action;  that  he  could  have  suc- 
ceeded without  reference  thereto;  but,  when 
he  sees  fit  to  set  forth  such  matter,  then 
it  becomes  material.  It  is  an  immaterial 
thing  made  material  by  the  act  and  choice  of 
the  pleader.  Dunlap  r.  Kelly^  78  a  W.  664- 
666,  105  Mo.  AppL  1. 

IMMEDIATE. 

In  an  accident  policy  agreeing  to  pay 
a  certain  indemnity  for  the  immediate  con- 
tinuance and  total  loss  of  time  necessarily 
resulting  from  injuries,  the  word  "imme- 
diate*' will  be  construed  as  applying  to  causa- 
tion, and  not  to  time.  Pacific  Mut  Life  Ins. 
Go.  T.  Branham  (Ind.)  70  N.  B.  174,  176. 

IMMEDIATE  DEUVEBT* 

'Immediate  delivery,"  as  to  coal,  has  a 
trade  meaning  among  coal  shippers,  and 
means  during  the  current  month  in  which  the 
offer  is  made  and  accepted.  Feeley  v.  Boyd, 
76  Pac  1029,  143  Cal.  282,  65  L.  B.  A.  943. 

IMMEDIATE  NOTICE* 

The  tterm  "immediate,"  as  used  In  a 
policy  requiring  immediate  notice  to  be  given 
to  the  insurer  of  an  accident,  means  with- 
in a  reasonable  time  with  regard  to  the  at- 
tending circumstances.  Columbia  Paper 
Stock  Ck>.  V.  Fidelity  &  Casualty  Co.  of  New 
York,  78  a  W.  820,  322,  104  Mo.  App.  157. 

IBIMEDIATEI.T. 

As  soon  as  practicable  synonymous,  see 
"As  Soon  as  Practicable.** 

IMMIGRANT., 

See  "Alien  Immigrant* 

I  IMPEACH. 

The  rule  is  that  Jurors  cannot  Impeach 

I  their  own  verdict,  but  this  does  not  prevent 

I  a  party  showing  by  affidavits  of  jurors  that 

I  the  insertion  in  the  answer  in  a  special  ver- 

;  diet  was  by  mistake,  and  that  the  Jury  agreed 

on  the  opposite  answer.    Such  evidence  did 

j  not  impeach  the  verdict  of  the  Jury,  for  that 

is  not  the  written  paper  filed,  but  is  the 

agreement  which  the  Jury  reached,  and  the 

former,  like  most  records  or  writings,  is  but 

the  expression  of  evidence  of  some  mental 

conception.    Hence  it  may  well  be  said  that  a 

showing  that  such  writing  is  not  correct  is  not 

impeachment  of  the  verdict  itself.  Wolf  gram 

V.  Town  of  Schoepke  (Wis.)  100  N*  W.  1054, 

1056w 
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The  credibility  of  a  wltneBS  !•  for  the 
determination  of  the  Jury,  and  It  was  not 
error  to  instruct  that  a  witness  may  be  be- 
lieved though  Impeached  for  general  bad 
character.  If  the  Jury  believe  the  witness  has 
sworn  to  the  truth,  the  use  of  the  word  "im- 
peached" being  the  equivalent  of  "attacked" 
or  "assailed/*  Ector  y.  State.  48  a  B.  816, 
316,  120  Ga.  548. 

IMPERFECT  GRANT. 

An  Imperfect  grant  is  one  which  re- 
quires a  further  exercise  of  the  granting 
power  to  pass  the  fee  In  the  lands;  is  one 
**whlch  does  not  convey  full  and  absolute 
dominion,  not  only  as  against  private  per- 
sons, but  as  against  the  government,  and 
which  may  be  affirmed  or  disavowed  by  the 
political  or  granting  authority."  Territory 
f .  Delinquent  Tax  List  of  Bernalillo  Ck>un^ 
(N.  M.)  76  Pac.  316,  317. 

IMPERFECT  OWNERSHIP. 

Ownership  is  Imperfect  when  it  terml- 
hates  at  a  certain  time  or  on  a  condition. 
Buddock  Cypress  Go.  v.  Peyret,  36  South.  105, 
107,  111  La.  1019. 

Ownership  is  "imperfect"  when  it  Is 
terminable  at  will,  or  on  a  condition  or  at  a 
certain  time.  Where  a  claim  against  a  city 
was  assigned  to  a  person  in  payment  of  a 
debt  due  him,  and  on  further  condition  and 
cobsideration  that  he  should  devote  the  bal- 
ance to  be  collected  pro  tanto  to  the  payment 
of  the  debts  due  to  the  assignor's  other  cred- 
itors in  whose  favor,  to  that  extent,  such 
person  bound  himself  by  written  contracts, 
as  to  the  remaining  Interest  in  the  claim  his 
ownership  was  imperfect,  in  that  It  was  sub- 
ject to  the  condition  that  such  remaining  in- 
terest shf»uld,  on  the  payment  of  the  claim  by 
the  city,  be  surrendered  to  the  holders  of  the 
equitable  dtie  in  satisfaction  of  the  debts 
due  them.  Slntes  v.  Oommetford,  86  South. 
656,  G59,  112  La.  706. 


IMPLICATION. 

See  "Amendment  by  Implication'' 
Implication.'* 


•-Nee- 


9MPLIED  DEDICATION. 

See  ''Dedication." 

IMPLIED  MALICE. 

Implied  or  constructive  malice  is  an  in- 
ference or  conclusion  of  law  from  the  facts 
found  by  the  Jury,  and,  among  these,  the  ac- 
tual Intention  of  the  prisoner  becomes  an 
important  and  material  fact;  for,  though  he 
may  not  have  intended  to  take  away  life  or 


to  do  any  personal  harm,  yet  he  may  have 
been  engaged  in  the  perpetration  of  some 
other  felonious  or  unlawful  act  from  which 
the  law  raises  the  presumption  of  malice 
State  V.  Brinte  (Del.)  58  Ati.  258,  262. 

"Legal  or  implied  malice  (as  distinguish- 
ed from  ill  will  or  'malice^  in  the  vernacular 
sense  of  the  word)  is  defined  to  be  the  in- 
tentional doing  of  a  wrong  act  without  Just 
cause  or  excuse."  An  instructi<m  which 
states  that  malice  does  not  mean  mere  spite^ 
hatred,  or  dislike,  but  that  condition  of  mind 
which  makes  a  person  disregard  the  rights  of 
others  by  doing  an  act  without  just  cause  or 
provocation,  is  erroneous.  Ickenroth  v.  St 
Louis  Transit  Ck>.,  77  S.  W.  16%  166»  102  Ma 
App.  597. 

IMPLIED  WAIVER. 

An  implied  waiver,  of  a  forfeiture  for 
instance,  is  where  one  party  has  pursued 
such  a  course  of  conduct  with  reference  to 
the  other  party  who  has  Incurred  the  fo^ 
felture,  as  to  evidence  an  Intention  to  waive 
the  same,  or  where  the  conduct  pursued  is 
inconsistent  with  any  other  honest  intentioo 
than  an  intention  to  waive  the  f<Mrfeiture, 
and  the  one  who  has  Incurred  the  forfeiture 
has  been  induced  by  such  conduct  to  act  up- 
on the  belief  that  there  has  been  a  waiver, 
and  has  Incurred  trouble  and  expense  there- 
by. Astrich  T.  German-American  Ins.  Go. 
(U.  S.)  131  Fed.  13,  2a 

IMPOSSIBILITY. 

See  "Physical  Impossibility." 

IMPRESSION. 

The  word  'impression"  is  equivalent  to 
the  word  ''mistake"  in  an  instruction,  in  an 
action  for  reformation  of  a  deed  for  mutual 
mistake,  stating  that  plaintiffs  were  entitled 
to  a  verdict  if  the  parties  were  at  the  time 
of  the  execution  of  the  deed  under  the  "im- 
pression" that  the  deed  described  other  prop- 
erty. Metcalfe  t.  Lowenstein  (TexJ  81  S. 
W.  862,  864. 


IMPRISONMENT. 

See  "False  Imprisonmentf* 

IMPROVEMENT. 

See  "Local  Improvement** 

The  word  "improvements,**  in  an  agree- 
ment for  the  sale  of  mining  claims  which 
stipulated  that  if  the  purchaser  failed  to  per 
form  his  agreement  the  improvements  should 
become  the  property  of  the  seller  as  rent  for 
the  occupation  ,of  the  premises  by  the  por- 
chaser  and  as  damages  sustained  by  reason 
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uf  a  breach  of  the  contract,  includes  remoT- 
able  betterments  placed  on  the  land  by  the 
purchaser,  and  which  he  might,  In  the  ab- 
sence of  an  agreement  to  the  contrary,  take 
away.  Smith  y.  Detroit  &  D.  Gold  Mln.  Oo. 
(S.  D.)  97  N^  W.  17,  19. 

The  word  'Improvements"  In  Gen.  St 
1894,  §  5853,  declaring  that  the  word  "im- 
provements," as  used  In  the  act  relating  to 
actions  concerning  Improvements  on  realty, 
shall  be  construed  to  include  all  kinds  of 
buildings,  fences,  ditching,  drains,  grabbing, 
clearing,  breaking,  and  all  other  necessary 
or  useful  labor  or  permanent  value  to  the 
land,  does  not  include  ordinary  repairs,  but 
all  improvements  which  are  of  permanent 
value  to  the  land  are  within  its  scope.  The 
test  is  whether  the  alleged  improvements  are 
of  permanent  value  to  the  land.  Northern 
Inv.  Co.  V.  Bargqulst  (Minn.)  100  N.  W.  636, 
638. 

The  phrase  "improvement  or  improve- 
ments" in  San  Francisco  Charter,  art  16,  | 
29,  requiring  that  when  the  supervisors  shall 
determine  that  the  public  Interest  requires 
the  construction  of  any  permanent  improve- 
ment or  improvements,  etc.,  includes  the  con- 
struction of  sewers.  Law  v.  City  and  County 
of  San  Francisco  (Cal.)  77  Pac.  1014,  1017. 

IMPUTED  KNOWLEDGE. 

The  doctrine  of  "imputed  knowledge" 
as  to  actual  existing  conditions  necessarily 
rests  upon  the  duty  of  the  master  to  furnish 
his  employ^  with  a  safe  place  in  which  to 
work,  and  is  inapplicable  where  there  is  no 
such  duty.  It  is  ordinarily  the  duty  of  the 
master,  as  the  court  instructed  the  Jury,  to 
furnish  his  employ^  a  suitable  and  safe 
place  in  which  to  work,  and  suitable  appli- 
ances wherewith  to  perform  the  work;  and, 
where  such  duty  exists,  the  master  is  held 
to  the  exercise  of  care  in  making  the  place 
and  appliances  safe,  and  cannot  be  heard  to 
say  that  he  did  not  know  of  defects  and  dan- 
gers that  he  might  have,  ascertained  by  the 
exercise  of  reasonable  care.  Roche  v.  Llew- 
ellyn Ironworks  Oo^  74  Pac.  147,  149,  150, 
140  Cal.  563. 

IN. 

The  words  "in  one  year,'*  In  a  will  di- 
recting that  on  the  death  of  one  of  the  bene- 
ficiaries, the  executors  in  one  year  therefrom 
shall  divide  the  portion  of  the  principal  held 
in  trust  for  him  among  his  heirs  equally, 
means  within  one  year,  and  thereby  the  tes- 
tator desired  to  express  his  intention  that  the 
time  when  the  different  remaindermen  would 
come  into  actual  possession  and  use  of  their 
estates  should  not  be  postponed  beyond  one 
year  from  the  date  of  the  death  of  a  life 
tenant  and  in  no  sense  can  they  be  taken 
to  work  any  enlargement  of  the  time  of  pay- 


ment    Nichols  y.  Nichols,  86  N.   Y.  Supp. 
719,  722,  42  Misc.  Rep.  881. 

XN  ADDITION  TO. 

Rev.  St  1898,  I  4490,  provides  that  on 
escape  from  prison  the  guilty  person  shall 
be  punished  by  imprisonment  not  to  exceed 
10  years,  In  addition  to  his  former  sentence; 
and  section  4494  declares  that  in  case  of  a 
prisoner  breaking  Jail,  he  shall  be  punished 
by  imprisonment  for  one  year  in  addition  to 
I  the  unexpired  term  of  the  former  sentence. 
The  words  in  section  4490,  "in  addition  to  his 
I  former  sentence,"  and  in  section  4494,  "in  ad- 
1  dition  to  the  unexpired  term,"  were  used  to 
I  indicate  that  the  punishment  for  the  second 
;  ofTense  is  not  deemed  to  abridge  the  execution 
!  of  the  Judgment  theretofore  pronounced.    The 
theory  of  the  law  is  that  where  a  Judgment 
has  once  been  rendered  bearing  solely  on  the 
person,  as  in  the  case  of  a  sentence  to  confine- 
ment at  hard  labor  for  punishment  of  crime,  it 
can  only  be  satisfied  by  death  of  the  party,  his 
confinement  at  hard  labor  for  the  length  of 
time  mentioned  in  the  sentence,  less  any  good 
time  earned  according  to  law,  by  a  reversal 
of  the  Judgment,  or  by  pardon.    The  sec- 
tions do  not  preclude  the  recapture  and  con- 
finement of  a  person  escaping  from  custody 
to  serve  the  unexpired  term  of  his  original 
sentence  without  ludidal   proceedings,    the 
time  of   his   voluntary    absence   not   being 
counted  in  his  favor.    In  ra  McCauley  (Wis.) 
100  N.  W.  1031,  1032. 

IN  ANT  PIJLCB. 

See  "Any.* 

INBUIiK. 

The  term  ''in  bulk"  has  long  been  un- 
derstood in  commercial  circles  as  contradis- 
tinguished from  "package"  or  "parcel,"  as 
where  wheat,  lard,  and  the  like  are  sold  in 
bulk.  The  common  and  approved  usage  of 
language,  the  technical  meaning  given  by 
the  business  world,  and  the  legal  definition 
of  the  expression  "in  bulk"  are  opposed  to 
the  idea  of  a  number  of  packages,  parcels, 
or  barrels  containing  merchandise  being  re- 
garded as  being  in  bulk.  Standard  Oil  Co. 
v.  Commonwealth  (Ky.)  82  S.  W.  1020,  1022. 

Where  a    storekeeper,   after   selling   at 

I  auction  part  of  his  stock  of  goods,  sold  at  a 

I  private  sale  all  but  a  few  dollars  worth  of 

i  the  balance,  such  sale  was  a  "sale  in  bulk," 

defined  by  Laws  1901,  p.  224,  c.  100,  §  4,  to 

be  a  sale  of  a  stock  of  goods  out  of  the 

usual  course  of  business.    Fitz-Henry  v.  Mun- 

ter,  74  Pac.  1003,  1004,  38  Wash.  629, 

IN  CXJSTODT. 

Bee  "Custody.** 


IN  DISQUISB 
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INGEST 


The  term  '*perBon8  in  dlsgnlse"  does  not  |  Wbere  teetatriz*!  wUI  deTlsed  lands  to 
Include  persons  in  ambush  or  concealed  in  :  trustees  **in  trust  for  my  grandchild,  D^" 
bushes,  where  a  person  so  concealed  lies  in  !  such  provision  was  not  equivalent  to  vesting 
wait  to  attack  by  surprise.  Dale  County  v.  the  title  in  the  grandchild.  In  re  Dixon's 
Qunter,  46  Ala.  118»  143.  Bstate,  77  Pac  412»  143  Cal.  611. 


nr  FORCE. 

See  '"Be  in  Force** 

Hf  KINB. 

See  "Partition  in  Kind.** 


XN  POSSESSION. 

See  "Mortgagee  In  Possession.'*        t 

IN  REM. 

See  "Quasi  in  Rem." 

A  suit  strictly  in  rem  Is  where  the  prop- 
erty itself,  conceived  of  ss  having  done  the 
wrong  or  as  having  been  the  instrument  of 
its  commission,  is  being  proceeded  against 
In  such  a  suit  personal  service  withh)  the 
jurisdiction,  or  appearance,  is  not  necessary. 
The  decree  can,  however,  extend  only  to  the 
property  in  controversy.  Public  citation  to 
the  world  is  all  that  is  necessary,  and  the 
decree  binds  everybody.  Hill  v.  Henry  (N. 
J.)  57  Atl.  654,  655. 

Proceedings  to  vacate  streets  are  pro- 
ceedings in  rem.  Detroit  Real  Estate  Inv. 
Co.  V.  Frazer  (Mich.)  100  N.  W.  271. 

A  suit  in  partition  Is  a  proceeding  in 
rem,  and  the  Jurisdiction  of  the  court  is  con- 
fined to  the  property  described  in  the  com- 
plaint Sandlford  v.  Town  of  Hempstead* 
90  N.  Y.  Supp.  70,  79,  97  App.  Div.  163. 

A  statute  providing  that  a  vessel  may  be 
sued  and  made  defendant  without  any  pro- 
ceeding against  the  owners,  or  even  mention- 
ing their  names,  partakes  of  all  the  essential 
features  of  an  admiralty  proceeding  in  rem, 
in  which  exclusive  jurisdiction  is  given  to  the 
District  Courts  of  the  United  Statea  The 
exclusive  admiralty  jurisdiction  of  the  fed- 
eral courts  extends  to  the  enforcement  by 
proceedings  in  rem  of  a  lien  for  repairs  fur- 
nished to  a  vessel  engaged  in  navigating  the 
Erie  Canal,  though  such  vessel  was  employ- 
ed wholly  in  commerce  between  ports  in  the 
same  state.  The  Robert  W.  Parsons,  24  Sup. 
Ct  8,  14,  191  U.  S.  17,  48  U  Ed.  73. 

XN  THE  STATE. 

See  "Institution  in  the  State.* 

XN  STORE. 

See  "Goods  in  Store."* 


INABILITY. 

The  term  'inability,''  as  used  in  a  stat- 
ute that  in  case  of  the  failure,  inability,  or 
refusal  of  the  mayor  to  act  the  president 
pro  tem.  shall^  perform  the  duties  and  receive 
the  compensation  of  the  mayor,  embraces 
disqualification  or  disability  on  account  of  ha- 
terest  in  the  subject-matter  of  the  action. 
Riggins  V.  Richards  (Tex.)  77  S.  W.  946,  94& 

INCAPABLE. 

See  "Total  Incapacity.** 

Gen.  St  I  549,  providing  that  the  pro- 
bate court  shall  appoint  an  administrator  c 
i  t  a.  in  the  place  of  an  executor  who  is  "in- 
I  capable"  to  accept  the  trust  does  not  em- 
I  power  the  court  to  reject  an  executor  named 
I  in  the  will  on  the  ground  that  he  is  lacking 
I  hi   honesty,  integrity,  and  business   experi- 
ence, the  purpose  of  the  section  being  only 
to  authorize  the  appointment  of  an  adminis- 
trator when  the  person  named  as  executor  la 
disqualified  by  law.     Appeal  of  Smith,  24 
Atl.  273,  274,  61  Conn.  420,  16  L.  R.  A.  53& 

INCEPTION. 

The  "inception  of  a  cause"  In  a  court  in 
a  constitutional  sense  and  in  every  other 
sense,  is  the  first  step  or  proceeding  neces- 
sary to  be  taken  in  order  that  the  subsequent 
proceedings  may  follow.  The  lodging  of  the 
papers  in  the  criminal  district  court  no  mat- 
ter in  what  shape  those  papers  may  be,  pro- 
vided they  are  sufficient  to  seise  the  court  of 
the  subject-matter,  is  the  inception  of  the 
case.  State  v.  BoUero,  86  Soutti.  754^  755, 
112  La.  850. 

A  note  made  payable  to  the  maker's  or- 
der, and  successively  indorsed  by  him  and  by 
a  firm  for  whose  accommodation  it  was  made^ 
and  by  defendant,  and  after  a  few  days  was 
discounted  for  the  firm  by  plalntlfr,  had  no 
"inception"  until  it  was  discounted,  because 
suit  could  not  have  been  maintained  on  it 
prior  to  that  time.  Simpson  v.  Hefter,  87 
N.  Y.  Supp.  243,  244^  42  Misc.  Rep.  482. 

INCEST. 

An  information  that  one  had  sexual  in- 
tercourse with  his  daughter  sufficiently 
states  the  crime  of  '^incest**  defined  in  Pen. 
Oode,  I  285,  as  the  commission  of  fbmication 
or  adultery  by  persons  within  the  degrees  of 
consanguinity  wltliin  which   marriages  are 
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prohibited.    People  t.  Btrattoo,  75  Pae.  186^ 
141  Cal.  e04. 

INCHOATE  INSTRUMENT. 

Instraments  tbat  the  law  reqidret  to  be 
registered  are  said  to  be  "Inchoate^'  prior  to 
registration.  In  that  they  are  then  good  only 
between  the  parties  and  their  privies  and 
persons  having  notice  of  them.  WUkins  T. 
McGorkle  (Tenn.)  80  8.  W.  834,  837. 

INCIDENT. 

Under  PoL  Code,  |  2631,  providing  that 
by  taking  and  accepting  land  for  a  highway 
the  public  acquire  only  the  right  of  way  and 
"the  incidents  necessary  to  enjoying  and 
maintaining  it,"  the  county  has  no  right  to 
lK>re  wells  in  the  highway  and  use  the  sub- 
terranean water  for  sprinkling  it.  Wright 
T.  Austin,  76  Pac  1023,  143  CaL  236,  65  L. 

INCLOSURE. 

Bee  "BubstantUU  Indonire.'* 

INCLUDE. 

The  name  "independent  Democratic 
Party"  Includes  that  of  'Democratic  Party," 
within  Election  Law,  Laws  1896,  p.  925,  c 
909,  I  57,  providing  that  the  name  which 
shall  be  designated  as  the  political  name  in 
a  certificate  of  Independent  nomination  shall 
not  "include"  the  name  of  any  organized  po- 
litical party.  In  re  Carr,  88  N.  Y.  Supp.  107, 
94  App.  Div.  493. 

INCOME. 

A  salary  paid  to  a  Judgment  debtor  for 
his  personal  services  is  'Income"  out  of 
which  he  may  be  required,  under  Act  March 
22,  1901,  P.  L.  1901,  p.  373,  S  3,  to  make  pay- 
ments on  account  of  an  unsatisfied  judgment 
White  T.  Koehler  (N.  J.)  57  AtL  124. 

INCOMPETENT. 

Bee  "Mentally  Incompetent** 

INCONSISTENT  WITH. 

The  words  "InconsiBtent  with,**  as  used 
in  an  instruction  that  if  a  witness  had  been 
shown  to  have  made  before  the  grand  Jury 
statements  which  were  inconsistent  with  and 
contradictory  to  the  statements  made  on  the 
trial,  it  would  be  for  the  Jury  to  say  whether 
or  not  his  credibility  had  been  destroyed, 
being  used  in  connection  with  the  words 
"contradictory  to"  by  the  conjunction  "and," 
are  evidently  used  in  the  sense  of  opposed 
to  or  "contradictory  with,"  and  were  not  in- 


tended to  convey  the  idea  that  mere  incon- 
sistency would  t>e  a  sufficient  reason  for  re- 
jecting the  testimony.  O'Dell  t.  States  ^7 
a  B.  577,  120  Qa.  152. 

INCONVENIENCE. 

Bee  "Great  Inconvenience.** 

An  inconvenience  which  controls  the  con- 
struction of  a  statute  must  be  an  incon- 
venience of  such  a  kind  as  to  force  the  right 
to  find  a  reasonable  interpretation  In  lieu  of 
one  which  is  unreasonable.  That  a  number 
of  Indictments  against  the  same  defendant 
charging  him  with  using  the  mails  to  de- 
fraud, are  by  order  of  the  court  tried  togeth- 
er by  the  same  jury,  does  not  affect  the  right 
under  Rev.  St  U.  S.  S  819  [U.  S.  Comp.  St 
1901,  p.  629],  to  three  peremptory  challenges 
for  each  indictment  for  such  an  Inconven- 
ience as  will  arise  from  such  a  construction 
of  the  statute  is  of  such  an  inferior  class 
that  to  attempt  to  determine  whether  Con- 
gress had  it  in  mind  is  necessarily  a  matter 
of  pure  speculation.  Betts  v.  United  States 
(U.  B.)  132  Fed.  228,  237. 

INCORPOREAL  THING. 

Incorporeal  things  are  such  as  are  not 
manifest  to  the  senses,  and  which  are  con- 
ceived only  by  the  understanding,  such  as 
the  rights  of  inheritance,  servitudes,  and  obli- 
gations. State  ex  rel.  Louisiana  Imp.  Go.  v. 
Board  of  Assessors,  86  South.  91,  97,  111  La. 
982. 

INCREASE. 

The  term  'Increase**  Is  the  synonym  of 
••augment"  or  "aggravate."  Mathew  v.  Wa- 
bash B.  Co.  (Mo.)  78  S.  W.  271,  272. 

INCUMBRANCER. 

An  incumbrancer  is  one  who  has  a  legal 
claim  against  an  estate.  A  Judgment  is  an 
incumbrance,  and  the  holder  thereof  is  an  in- 
cnmbrancer.  De  Yoe  t.  Bundle^  74  Paa  836, 
837,  33  Wash.  604. 

INDECENT  LIBERTIES. 

An  indictment  for  the  crime  of  taking 
Indecent  liberties  with  or  on  the  person  of  a 
female  child  under  the  age  of  consent  is  not 
defective  because  it  does  not  state  the  par- 
ticular acts  which  constitute  the  alleged  in- 
decent liberties.  The  term  "indecent  liber- 
ties," when  used  with  reference  to  a  woman, 
old  or  young,  is  self-defining;  and  it  would 
be  as  unnecessary  and  as  indecent,  to  allege 
the  defendant's  particular  acts  as  it  would 
be,  if  he  were  charged  with  rape,  or  carnally 
knowing  or  abusing  a  female  child  under  the 
age  of  consent  to  set  forth  the  evidence  in 
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the  indictment  The  term,  when  need  with 
reference  to  a  female  child  under  the  age  of 
consent*  is  the  legal  equivalent  of  an  assault 
or  attempt  on  her  person.  State  y.  Kunz,  07 
N.  W.  131,  132,  90  Minn.  626  (citing  State  T. 
West,  89  Minn.  821,  49  N.  W.  249). 

INDEMNIFY. 

To  ''indemnify^  means,  according  to 
Cent  Diet,  to  "secure  against  loss,  to  save 
harmless,  to  make  good,  to  reimburse."  A 
sheriff  accepted  a  bond  to  indemnify  him 
against  liability  for  damages  sustained  by  a 
levy  on  personal  property.  The  sheriff  could 
not  recover  on  a  bond  for  attorney's  fees, 
incurred  in  defending  an  action  for  conver- 
sion of  the  property  levied  on,  until  such  fee 
had  been  actually  paid  by  him.  Ck)usins  v. 
Pazton  &  Gallagher  Co.,  98  N.  W.  277,  278, 
122  Iowa,  465. 

INDEPENDENT  CONTRACTOR. 

A  man  who  owned  a  team,  wagons,  and 
a  plow,  with  which  he  worked  by  the  day  for 
different  employers  as  he  could  obtain  work, 
earning  usually  from  |9  to  |15  per  week, 
and  working  alone  when  he  could  not  find 
work  for  his  team,  was  not  an  ^independent 
contractor,"  but  a  •*wage-eamer,"  within  the 
meaning  of  Bankr.  Act  July  1,  1898,  c.  641, 
i  4.  cl.  "b,"  30  Stat  547  [U.  S.  Comp.  St  1901, 
p.  3423],  and  was  not  subject  to  be  adjudged 
an  involuntary  bankrupt  In  n  Yoder  (U. 
S.)  127  Fed.  894,  895. 


INDIANS  BY  DESCENT. 

The  term  "Indians  by  descent**  as  used 
in  Indian  treaties,  includes  full-blooded  In- 
dians as  well  as  those  of  mixed  blood.  Cam- 
pau  V.  Dewey,  9  Mich.  881,  435. 


INDIRECT  EVIDENCE. 

Indirect  evidence  consists  of  Inferences 
and  presumptions.  An  inference  is  a  deduc- 
tion which  the  reason  of  the  jury  makes  from 
the  facts  proved,  without  an  express  direc- 
tion of  the  law  to  that  effect  and  a  presump- 
tion is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts. 
Lake  County  t.  Neilon,  74  Pac.  21%  214^  44 
Or.  14. 


INDIRECT  PURCHASE. 

Under  the  statute  prohibitinir  ah  admin- 
istrator from  purchasing,  directly  or  indi- 
rectly, the  property  of  the  estate,  procuring 
another  to  purchase  for  him  is  an  'indirect 
purchase,"  and  is  precisely  what  the  statute 
prohibits.  Hoffman  t.  Harrington,  28  Mich. 
90,  95. 


INDIVIDUAL 

The  word  'individual,'*  as  used  In  Gen- 
eral Order  in  Bankruptcy  No.  8^  89  Fed.  v, 
32  G.  C.  A.  ix,  prescribing  the  procedure  in 
case  two  or  more  petitions  shall  be  filed 
against  the  same  individual  in  different  dis- 
tricts, and  in  case  of  two  or  more  cases 
against  a  partnership  in  different  districts, 
is  used  in  the  sense  and  is  descriptive  of  a 
single  person  incapable  of  division,  and  in- 
cludes a  corporation.  In  re  United  Button 
Co.  (U.  S.)  132  Fed.  378»  381. 

INDORSE  -  INDORSEMENT  —  IN- 
DORSER. 

Bee  "Accommodation  Indorser.* 

The    words    "indorse"    and    'indorser* 
have  a  popular  as  well  as  a  technical  mean- 
ing; hence  from  the  circumstance  that  they, 
and  they  alone,  were  used  in  a  conversation 
in  which  a  person  was  asked  and  consented 
to  put  his  name  on  the  back  of  a  note  for 
I  the  purpose   of   increasing   its   commercial 
I  value,  it  does  not  necessarily  follow  that  the 
'  person  signed  as  indorser  merely,  and  not  as 
surety.    Redden  v.  Lambert,  36  South.  688^ 
669,  112  La.  740. 

The  use  of  the  word  'indorser^  or  'in- 
dorsement," in  a  conversation  between  the 
parties  anterior  to  the  signing  of  the  instru- 
ment, is  not  decisive  of  the  obligation  of  the 
party  who  signed  across  the  back,  for  both 
words  are  used  popularly  to  designate  a  mak- 
er who  subscribes  his  name  on  the  back  of 
a  note,  as  well  as  an  indorser  in  the  technical 
sense  of  the  term.  Oexner  v.  Loehr  (Mo.)  80 
8.  W.  690,  691. 

A  third  person  signing  a  note  on  the  face 
thereof,  and  placing  the  word  "Indorsei^ 
after  his  name,  is  not  an  indorser  known  to 
the  law  merchant,  and  is  therefore  not  en- 
titled to  demand  or  protest  or  notice  of  non- 
payment His  liability  is  either  that  of  a 
maker  or  guarantor.  Herrick  v.  Bdwarda, 
81  8.  W.  466,  467,  106  Mo.  App.  638. 

An  indictment  is  'indorsed"  when  the 
words  "A  true  bill"  are  written  on  the  in- 
dictment and  signed  by  the  foreman,  and  the 


names  of  the  witnesses  examined  before  the 
grand  jury  are  vnitten  thereon.  Shivers  v. 
Territory,  74  Pac.  899,  901, 13  OkL  466. 


INDUBITABLE  PROOF. 

'^Indubitable  proof,"  in  a  rule  that  the 
standard  of  proof  in  suits  to  reform  written 
instruments  is  clear,  precise,  and  indubitable, 
is  evidence  that  is  not  only  found  to  be  cred- 
ible, but  of  such  weight  and  directness  as  to 
make  out  the  facts  alleged  beyond  a  reason- 
able doubt  Highlands  v.  Philadelphia  ft  & 
B.  Co.,  58  AtL  560,  562,  209  Pa.  286. 
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INFAMOUS  PUNISHMENT.  INFLUENCE. 


INHABITANT  OF 


"For  more  than  a  century  imprisonment 
at  hard  labor  in  the  state  prison  or  penitenti- 
ary or  other  similar  institution  has  been  con- 
sidered an  infamous  punishment  in  England 
and  America."  An  order  of  a  police  magis- 
trate directing  that  a  person  shall  serve  a 
term  in  the  chain  gang  was  a  sentence  to 
infamous  punishment,  where  the  members  of 
the  chain  gang  wore  the  typical  striped 
clothing  of  the  penitentiary  convict,  with 
iron  manacles  riveted  on  their  legs  which 
could  only  be  removed  by  the  use  of  the  cold 
chisel,  the  irons  on  each  leg  connected  by 
chains,  and  their  progress  to  and  frouft  work 
was  public,  and  from  dawn  to  dark,  with 
brief  intermissions,  they  toiled  on  the  public 
roads  and  before  the  public  eye.  Jamison  v. 
Wlmblsh  (U.  S.)  130  Fed.  351,  355  (quoting 
Ex  parte  Wilson,  114  U.  S.  417,  5  Sup.  Ot 
935,  29  L.  Ed.  89). 

INFERENCE. 

An  inference  is  a  deduction  which  the 
reason  of  the  Jury  makes  from  the  facts 
proved,  without  an  express  direction  of  the 
law  to  that  effect  Lake  County  v.  Neilon, 
74  Pac.  212,  214,  44  Or.  14. 

''Inference  is  a  deduction  or  conclusion 
from  facts  or  propositions  known  to  be  true. 
When  the  facts  themselves  are  directly  at- 
tested, the  Jury  may  deduce  or  infer  or  pre- 
sume from  them  the  truth  or  falsity  of  the 
main  proposition.''  An  inference  of  fact  can 
be  found  by  a  Jury  only  from  other  facta 
proven.  A  Jury,  instead  of  basing  their  ver- 
dict upon  a  fact  proved,  based  it  upon  a  prob- 
ability. A  probability  is  not  a  proven  fact, 
and  hence  the  inference  drawn  from  it  can- 
not be  properly  based  upon  it.  Seavey  v. 
Laughlin,  57  Atl.  796,  797,  98  Me.  517  (quot^ 
ing  Gates  v.  Hughes,  44  Wis 


INFERIOR  COURT  OF  RECORD. 

As  Hurd's  Rev.  St  1899,  c.  87,  8  240,  Urn- 
its  the  Jurisdiction  of  city  courts  to  the  cities 
in  which  the  courts  are  established,  such 
courts  are  'Inferior  courts  of  record"  within 
chapter  53,  §  5,  providiog  that  Judges  of  In- 
ferior courts  of  record  in  towns  and  cities 
shall  receive,  in  lieu  of  all  other  fees,  per- 
quisites, and  benefits,  in  cities  and  towns 
having  a  population  of  more  than  5,000  in- 
habitants, $1,500,  to  be  paid  out  of  the  dty 
treasury.  Wolf  v.  Hope,  70  N.  SL  1082,  1067, 
210  IlL  60. 


INFLAMMABLE  LIQUID. 

Kerosene  Is  not  an  'Inflammable  liquid** 
within  the  meaning  of  a  policy  of  insurance. 
Buchanan  T.  Bxchange  Fire  Ins.  Co.,  61  N. 
Y.26,2d. 


See  "Undue  Influence.* 

The  word  'influence,'*  in  the  term  **un- 
due  influence,"  as  affecting  the  validity  of  a 
will,  does  not  refer  to  any  and  every  line  of 
conduct  capable  of  disposing  in  one's  favor 
a  free  and  self -directing  mind,  but  to  a  con- 
trol acquired  over  another  which  virtually 
destroys  his  free  agency.  Gaughey  v.  Bri- 
denbaugh,  57  AU.  821,  823,  208  Pa.  414. 


INFORMATION. 

See  "Denial  of  Knowledge  or  Informa- 
tion." 


INHABITANT. 

An  "inhabltanf*  and  •'resident**  mean 
the  same  thing.  Pearson  v.  West  CTex.)  77 
S.  W.  944,  045. 

In  the  law  of  process  and  attachment, 
"residence"  and  "habitation"  are  generally 
regarded  as  synonymous.  A  "resident"  and 
an  "inhabitant"  mean  the  same  thing.  A 
person  resident  is  deflned  to  be  "one  dwelling 
or  having  his  abode  in  any  place";  an  in- 
habitant, "one  that  resides  in  a  place."  At- 
kinson V.  Washington  &  Jefferson  College,  46 
S.  B.  253,  259,  54  W.  Ya.  82  (citing  Drake  on 
Attachment). 


INHABITANT  OF. 


As  used  in  a  statute  providing  that  the 
time  during  which  a  defendant  in  a  criminal 
case  is  "not  an  inhabitant  of  or  usually  resi- 
dent within"  the  state  is  not  to  be  counted  in 
his  favor,  the  words  "inhabitant  of  and 
"usually  resident  within"  are  synonymous. 
In  determining  the  construction  of  these 
words,  the  court  said:  "We  are  cited  to 
various  decisions  upon  statutes  affecting  tax- 
atlon  and  the  administration  of  estates.  In 
which  the  words  'inhabitants'  and  ^residents' 
are  differentiated  from  'domicile'  and  from 
each  other,  but  none  of  these  cases  present 
the  two  words  in  such  context  as  they  ap- 
pear in  the  section  under  construction.  It 
may  be  that  'inhabitant'  is  often  a  more 
comprehensive  term  than  *resldent,'  but,  tak- 
en together  as  they  appear  in  the  clause  un- 
der consideration,  with  the  modifier  'usually' 
before  the  word  *resldent,'  it  seems  to  us  that 
the  term  'usually  resident,'  following  the 
word  Inhabitant'  in  such  close,  immediate 
connection,  was  intended  to  illustrate  the 
meaning  of  Inhabitant,'  and  that,  whatever 
different  shades  of  distinction  may  be  drawn 
when  the  words  are  used  Independently  of 
each  other  in  other  statutes  here  they  are 
synonymous.  When  to  the  noun  "resident* 
I  the  adjective  "usuar  is  prefixed,  in  the  sense 
of  'customary*  or  'common,'  the  term  becoraos 
more  clearly  the  synonym  of  'inhabitant*  as 
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tbat  word  U  defined  by  the  courts."    State  t. 
Snyder,  82  S.  W.  1%  2^24»  182  Mo.  462. 

INHUMAN  TREATMENT. 

See  "Cniel  and  Tnhnman  Treatment** 


INJUNCTION. 

Injunction  la  a  conseryatory  writ,  which 
it  18  within*  the  sound  legal  discretion  of  the 
Judge  before  whom  a  cause  is  pending  to  is- 
sue whenever  It  is  necessary  to  prevent  one 
of  the  parties,  during  the  .continuance  of  the 
suit,  from  doing  some  act  Injurious  to  the 
other  party.  State  ex  rel.  Pelletier  t.  Som- 
mervUle,  36  South.  864,  866,  112  La.  1091. 

''Originally  Injunctions  were  preventiye 
only,  and  it  is  only  within  recent  years  that 
a  mandatory  injunction  has  sprung  into  ex- 
istence. Preventive  Injunctions  necessarily 
operate  upon  an  unperformed  and  unexecuted 
act,  and  prevent  a  threatened,  but  nonex- 
istent, injury.  A  concrete  case  is  presented 
whenever  a  right  of  the  plaintiff  Is  threaten- 
ed by  the  defendant  and  the  damage  would 
be  irreparable,  and  where  protection  of  that 
right  belongs  to  the  class  of  cases  that  are 
cognizable  In  equity."  Schubach  t.  McDon- 
ald (Mo.)  78  8.  W.  102^  1024,  1027,  65  U  R. 
A.  136. 

INJURY. 

See  **Wanton  Injury^;  ''Wlllflal  and  Ma- 
licious Injury.'* 

mJUBT  TO  THE  PERSON. 

See,  also,  "Personal  Injury.^ 

The  phrase  "injury  to  the  person,**  as 
used  in  Gen.  Laws  189G,  c  260,  i  10,  provid- 
ing that  no  person  who  shall  be  committed 
on  execution  in  any  action  for  malicious  In- 
Jury  to  the  person,  health,  or  reputation  of 
another  shall  b4  deemed  within  the  meaning 
of  section  1  of  the  act,  authorizing  persons 
Imprisoned  for  debt  to  apply  to  be  admitted 
to  take  the  poor  debtor's  oath,  Includes  an 
action  for  alienation  of  the  affection  of  a 
wife,  the  gist  of  the  action  being  depriving 
him  of  companionship  and  a  wounding  of  his 
feelings.  Taylor  y.  Bliss  (B^  L)  67  AtL  93d, 
940. 


INLAND  WATERS. 

The  phrase  "inland  waters,**  as  used  In 
a  policy  of  marine  Insurance  on  a  house- 
boat, expressly  limiting  the  risk  to  loss  or 
disaster  occurring  while  the  boat  Is  within 
Inland  waters,  does  not  include  the  waters 
of  the  Atlantic  Ocean  off  Coney  Island.  Ful- 
ton V.  President,  etc.,  of  Insurance  Go.  of 
North  America  (U.  S.)  127  Fed.  413,  414. 


INQUIRE  AND  REPORT. 

The  words  "inquire  and  reporf*  havt 
long  been  used  in  Bkigland  and  in  this  coun 
try  as  a  formula  for  a  reference  to  a  mas- 
ter in  chancery  to  obtain  and  report  informa- 
tion to  the  court  Austin  t«  Aheame^  61  N. 
Y.6,12. 

INQUIRE  INTO  THE  CIRCUMSTAN- 
CES. 

The  phrase  "inquire  into  the  drcumstanr 
ces,"  as  used  in  Ck)de  Civ.  Proc  i  2471a,  pro- 
viding that.  If  the  demand  of  any  public  offi- 
cer for  the  books  and  papers  pertaining  to  the 
office  is  refused,  he  may  make  complaint  to 
any  Justice  of  the  Supreme  Court  of  the 
district,  or  to  the  county  Judge,  and  decla^ 
ing  that  at  the  time  of  the  return  of  the  order 
I  to  show  cause,  or  at  any  time  to  which  the 
i  matter  may  be  adjourned,  on  proof  of  the 
I  due  service  of  the  order,  a  Justice  or  Judge 
to  whom  the  application  is  made  shall  pro- 
ceed to  inquire  into  the  circumstances,  means 
that  when  an  issue  of  fUct  is  raised  by  the 
affidavit  interposed  in  objection  to  the  appli- 
cation It  is  the  duty  of  the  court  to  take  evi- 
dence relative  to  that  issue,  and  to  decide 
it  in  one  way  or  the  other;  for  to  "inquire 
intj  the  circumstances"  Imports  a  Judldal 
investigation  of  the  question  of  fact  In  re 
Gill,  88  N.  Y.  Supp.  466»  467,  95  App.  Div. 
174. 

INSANE-INSANITY. 

See  ^Temporary  Insanity.** 

A  person  is  Insane  when  he  or  she  !i 
not  possessed  of  mind  and  reason  equal  to  • 
full  and  clear  understanding  of  his  or  her 
act  in  making  a  contract  Barlow  v. 
Strange,  48  S.  B.  844,  S45,  120  Ga.  1015  (dt- 
ing  Friszell  v.  Reed,  77  Ga.  724). 

In  many  statutes,  of  which  that  of  Mich- 
igan and  Wisconsin  are  Instances,  the  term 
"insanity,**  considered  in  its  technical  sense, 
is  separated  from  its  equivalent  as  r^ardi 
the  ability  of  the  sufferer  to  care  for  him- 
self or  his  property,  leaving  no  ground  to 
claim  that  mental  unsoundness — ^meaning 
insanity,  strictly  so  called — is  essential  to  the 
appointment  of  a  guardian.  In  re  Strefff, 
07  N.  W.  189,  191,  119  Wis.  666^  100  Am.  St 
Rep.  903. 

"Insanity"  may  be  either  total  or  partial 
in  Its  character.  It  may  be  either  perma- 
nent or  temporary  in  duration.  Where  In- 
sanity of  a  permanent  character  is  once 
established  by  the  evidence.  It  is  presumed 
to  continue  until  the  contrary  is  proven  sat- 
isfactorily; but  if  the  insanity  be  of  a  tem- 
porary character  no  such  presumption  arises. 
To  exempt  a  person  from  responsibility  for 
crime  the  insanity  must  be  of  such  a  cbara^ 
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ter  as  either  to  depriye  him  of  the  capacity 
to  distinguiBh  between  right  and  wrong  In 
respect  to  the  particular  act  committed,  or 
to  deprive  him  of  sufficient  will  power  to 
choose  whether  he  wpuld  do  the  act  or  re- 
frain from  it.  So  long  as  a  person  has  ca- 
pacity to  distinguish  between  right  and 
wrong  in  the  particular  act,  and  has  will 
power  to  do  it  or  not  to  do  it,  he  will  be 
held  criminally  responsible,  even  though  the 
mind  is  subject  to  hallucinations,  melancholy, 
exhilaration,  or  is  otherwise  affected  from  the 
use  of  cocaine,  intoxicants,  or  any  other 
cause.    State  v.  Jack  (Del.)  58  Aa  833,  834. 

UrSANS  DEIiVSIOH. 

''An  insane  delusion  does  not  mean  a 
mistaken  conclusion  from  a  given  state  of 
facts,  nor  a  mistaken  belief  as  to  the  ex- 
istence of  facts.  An  erroneous  conclusion 
of  a  sane  person  may  arise  from  incorrect 
reasoning,  or  from  a  deduction  from  informa- 
tion which  he  supposed  to  be  correct"  A 
misconception  as  to  a  particular  matter  Is 
not  an  Insane  delusion  when  it  does  not 
spring  up  spontaneously  from  a  disordered 
Intellect  Bohler  y.  Hicks,  48  S.  B.  806»  806, 
120  Ga.  800. 


INSOLVENCY-INSOLVENT. 

The  term  "insolvency,"  as  used  In  bank- 
ruptcy and  insolvency  laws,  means  the  in- 
ability of  a  person  to  pay  his  debts  as  they 
mature  in  the  ordinary  course  of  business; 
but  as  used  in  a  general  sense,  it  means  a 
substantial  excess  of  a  person's  liabilities 
over  the  fair  cash  value  of  his  property. 
Orunsfeld  Bros.  v.  Brownell  (N.  M.)  76  Pac. 
810,  811. 

The  bankruptcy  act  of  July  1,  1808^  c 
541,  i  1,  cl.  15  (30  Stat  545  [U.  S.  Comp.  8t 
1901,  p.  3419]),  declares  that  a  person  shall 
l>e  deemed  Insolvent  whenever  the  aggregate 
of  his  property  shall  not,  at  a  fair  valuation, 
be  sufficient  in  amount  to  pay  his  debts. 
The  fact  alone  that  the  Indebtedness  of  a 
retail  merchant  to  a  wholesale  house  is  past 
due  when  a  payment  is  made  thereon  does 
not  give  the  creditor  reasonable  cause  to  be- 
lieve the  debtor  to  be  Insolvent  In  re  Good- 
hlle  (U.  S.)  130  Fed.  471,  473. 

A  person  is  deemed  to  be  "insolvent** 
within  the  meaning  of  the  bankruptcy  act 
when  the  aggregate  of  his  present  property 
^^shall  not  at  a  fair  valuation,  be  sufficient 
in  amount  to  pay  his  debts.*'  John  8.  Brit- 
tain  Dry  Goods  Ck>.  v.  Bertenshaw  (Kan.)  75 
Pac.  1027. 

An  insolvent  within  the  meaning  of 
Bankr.  Act  July  1,  1898,  c.  541,  i  1,  30  Stat 
645  [U.  8.  Comp.  8t  1901,  p.  3421],  is  one  the 
aggregate  of  whose  property,  etc.,  shall  not 
at  a  fair  valuation,  be  sufficient  In  amount 


to  pay  his  debts.    CuUinane  v.  8tate  Bank  of 
Waverly,  98  N.  W.  887,  888,  123  Iowa,  840. 

The  general  understanding  is  that  an  in- 
solvent debtor  is  one  whose  property  is  In- 
sufficient to  pay  all  his  debts,  or  out  of  which 
his  debts  may  be  collected.  Kingsley  v. 
City  of  Merrill  (Wis.)  99  N.  W.  1044,  1047. 

Where  the  record  shows  that  a  building 
and  loan  association  was  insolvent  and  in 
the  hands  of  a  receiver,  a  debt  due  to  it 
must  be  treated  as  that  due  an  ''insolvent 
concern,"  on  a  question  as  to  whether  the 
debt  of  the  corporation  should  be  treated  as 
that  of  a  going  concern  or  of  an  Insolvent 
one.  Carman  v.  Carrico  (Ky.)  80  8.  W.  216, 
21& 


INSTALLMENT  PREMIUM  PLAN. 

The  method  employed  by  a  building  as- 
sociation in  taking  the  premium  and  deter- 
mining the  amount  is  called  the  'Installment 
premium  plan,"  where  the  borrower  agrees 
to  pay  periodically  a  sum  or  percentage  in 
addition  to  the  interest  and  the  dues  on  his 
stock.  Fidelity  Sav.  Ass'n  v.  Bank  of  Com- 
merce (Wyo.)  75  Pac  448,  45a. 

INSTITUTION. 

See  "Charitable  Institution";   ''8tate  In- 
stitution.** 


nCSTlTUTIOH  IN  TH£  *BTATE. 

The  words  "institutions  in  this  state," 
as  used  in  Rev.  8t  i  2731-1,  Imposing  a  col- 
lateral inheritance  tax,  but  declaring  that  the 
provisions  of  the  act  shall  not  apply  to  prop- 
erty transmitted  to  "institutions  in  this  state 
for  purposes  of  purely  public  charity  or  other 
exclusively  public  purposes,"  do  not  include 
boards  and  societies,  and  auxiliaries  thereto, 
which  are  incorporated  and  organized  under 
the  laws  of  other  states  for  purposes  of 
purely  public  charity  or  other  exclusively 
public  purposes.  Humphreys  v.  8tate,  70 
N.  B.  957»  959,  70  Ohio  8t  67,  65  U  B.  A. 
776. 

INSTITUTION  OF  EDUCATION. 

A  gymnastic  association  where  regular 
gymnastic  exercises  are  taught  and  a  teach- 
er in  physical  culture  is  constantly  employed 
is  an  "institution  of  education"  within  Const 
i  170,  exempting  such  institutions  from  tax- 
ation. German  Gymnastic  Ass'n  of  Louis- 
ville V.  City  of  Louisville  (Ky.)  80  8.  W.  201. 
65  Ll  R.  A.  120. 

A  pharmacy  college  whose  charter  pro- 
vided that,  should  the  corporation  be  dis- 
solved, its  funds  and  property,  after  payment 
of  debts,  should  be  paid  into  the  state  treas- 
ury for  the  beoefit  of  the  common  school 
fund,   which  is  without  stockholders,   and 
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INT£NT 


whose  entire  income,  which  is  derired  from 
nominal  membership  fees,  an  Initiation  fee, 
small  tuition  fees,  and  the  rental  of  a  por- 
tion of  Its  building,  is  applied  to  the  purposes 
of  the  institution,  is  an  "Institution  of  ed- 
ucation" within  a  constitutional  provision 
exempting  from  taxation  Institutions  of  ed- 
ucation not  used  for  gain.  Louisville  Col- 
lege of  Pharmacy  v.  Olty  of  lioulsville  (Kjr.) 
82  a  W.  610,  611. 


INSTRUMENT. 

See  "Inchoate  Instrument^;  "Negotiable 
Instrument";  "Perfect  Instrument" 


INSUFFICIENT. 

In  a  statute  providing  that  when  suie- 
tles  are  or  become  insufficient  new  bond 
may  be  required,  "Insufficient"  is  a  compre- 
hensive term,  embracing  every  cause  or 
ground  the  court  may  regard  as  amounting 
to  that  It  Includes  removal  of  surety  from 
the  state.    State  v.  Hull,  63  Miss.  826,  644. 

An  objection  that  the  certificate  of  pro- 
test related  to  matter  between  other  parties 
than  those  to  the  suit  on  the  note,  and  was 
therefore  Incompetent,  is  not  within  the  con- 
tention that  the  certificate  was  insufficient; 
and,  where  defendant  objected  to  the  admis- 
sion in  evidence  of  the  protest  of  a  note 
on  the  specific  objection  that  it  was  not  com- 
petent, he  could  .not  on  appeal  raise  the 
question  that  the  protest  could  only  be  prov- 
ed by  a  certified  copy  of  the  record  kept  by 
notaries.  Bwen  v.  WUbor,  70  N.  B.  576^  679, 
208  111.  492. 

INSURABLE  INTEREST. 

An  Insurable  Interest  Is  such  an  Interest 
in  property  arising  from  the  relations  of  the 
party  obtaining  the  Insurance,  either  as  cred- 
itor of  or  surety  for  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as  will 
Justify  a  reasonable  expectation  of  advantage 
or  benefit  from  the  continuance  of  his  life. 
It  is  not  necessary  that  the  expectation  of 
advantage  or  benefit  should  be  always  capa- 
ble of  pecuniary  estimation,  for  a  parent  has 
an  Insurable  Interest  In  the  life  of  his  child* 
and  a  child  in  the  life  of  his  parent,  a  hus- 
band in  the  life  of  his  wife,  and  a  wife  In 
the  life  of  her  husband.  The  natural  affec- 
tion in  cases  of  this  kind  is  considered  as 
more  powerful — as  operating  more  efficacious- 
ly-—to  protect  the  life  of  the  insured  than 
any  other  consideration.  But  in  all  cases 
there  must  be  a  reasonable  ground,  founded 
upon  the  relations  of  the  parties  to  each 
other,  either  pecuniary  or  of  blood  or  affini- 
ty, to  expect  some  benefit  or  advantage  from 
the  continuance  of  the  life  of  the  assured, 
otherwise  the  contract  Is  a  mere  wager  by 
which  the  party  taking  th#  policy  is  dhrectly 


Interested  in  the  early  death  of  the  assured. 
Brett  V.  Wamlck,  76  Pac  1061,  1064,  44  Or. 
611  (dtlng  Warner  v.  Davis,  104  U.  &  776, 
26  L.  Bd.  924). 

**As  to  what  relationship  must  exist  be- 
tween the  parties  to  create  In  one  of  them 
an  insurable  Interest  in  the  life  of  the  other 
is  a  question  upon  which  the  authorities  are 
not  so  definite,  but  it  seems  to  be  settied  that, 
when  such  Interest  Is  dependent  alone  upon 
consanguinity,  the  parties  must  be  related 
as  closely  as  tbe  second  degree,  and  such  in- 
terest will  only  be  presumed  in  favor  of  the 
husband,  wife,  father,  mother,  child,  brother, 
or  sister  of  the  insured.  Such  interest,  how- 
ever, may  exist  In  one  not  so  related  by 
blood  or  afilnlty  to  the  insured,  when  the 
facts  show  that  he  has  a  reasonable  expecta- 
tion of  pecuniary  benefit  or  advantage  from 
the  continued  Ufe  of  the  insured."  Wilton 
V.  New  York  Life  Ins.  Oo.  (Tex.)  78  &  W. 
403,  404. 

INSURANCE. 

See  "Accident  Insurance";  •Tilfe  Insur- 
ance'*; "Other  Insurance";  TTotal  In- 
surance." 

XffBJTBJJXOB  AGENT. 

As  public  officer,  see  "Pablic  Officer." 

nrSURAIfOE  OOMPAHT. 

See  "Foreign  Insurance  Company.** 

nrSITBANOE  POUOT. 

As  chose  in  action,  see  *^hose  In  Ac- 
tion." 

INTEGRITY. 

The  word  •integrity,'"  as  used  in  Oode, 
i  1809,  providing  that  no  person  shall  be  en- 
titied  to  serve  as  administrator  who  has  been 
adjudged  Incompetent  to  execute  the  duties 
of  a  trust  because  of  want  of  understanding 
or  integrity,  means  soundness  of  moral  prin- 
ciple and  character,  as  shown  by  a  person's 
dealing  with  others  in  the  making  and  per- 
formance of  contracts,  in  fidelity  and  honesty 
in  the  discharge  of  trusts.  In  short,  it  iB 
used  as  a  synonym  for  "probity,"  "honesty," 
and  "uprightness"  in  business  relations  with 
others.  In  re  Gordon's  Bstata^  75  Pac  672; 
674^  142  CaL  12&. 

INTENT. 

Intent,  in  its  legal  sense,  is  guite  distinct 
from  motive.  It  is  defined  as  the  purpose 
to  use  a  particular  means  to  eftect  a  certain 
result  Motive  is  the  reason  which  leads 
the  mind  to  desire  that  result.  Baker  v. 
State  (Wis.)  07  N.  W.  66Q»  67a 
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INTERESTED 


If  a  man  knowtf  that  the  act  he  Is  about  > 
to  commit  will  naturally  or  necessarily  have  i 
the  effect  of  injuring  or  defrauding  another,  | 
and  he  voluntarily  and  intentionally  does  the  ' 
act,  he  is  chargeable^  in  law,  with  the  intent , 
to  injure  or  defraud.  It  is  not  necessary ! 
that  his  object  or  purpose  was  primarily  to 
injure  or  defraud.  It  may  have  been  to , 
benefit  himself.  United  States  y.  Breese  (U.  \ 
8.)  131  Fed.  915,  922.  | 

INTENT  TO  COMMIT  GREAT  BODII.T 
INJITBT. 

See   *'AssauIt  with    Intent  to   Commit 
Great  BodUy  Injury." 

iliTI:iNT  TO  COMMIT  RAPE. 

See   ''Assault  with   Intent  to   Commit 
Rape." 


dTllities,  in  correspondence  or  trade;  com- 
munication; commerce;  especially  inter- 
change of  thought  and  feeling;  association; 
communion.''  Webster's  Diet.  In  a  prose- 
cution for  rape  under  Pen.  Code,  §  2G1,  par. 
1,  a  conviction  cannot  be  had  on  proof  alone 
that  defendant  had  intercourse  with  the  pros- 
ecutrix. People  V.  Howard,  70  Pac.  1116, 
1117,  143  Cal.  310. 

INTEREST. 

See  "Change  of  Interest";  "Community 
of  Interest";  "Direct  Interest";  "In- 
surable Interest";  "Money  at  Interest"; 
"Real  Party  In  Interest";  "Pre-Bmp- 
tlon  Interest'' 

As  used  in  a  policy  providing  that  It 
shall  be  void,  if  any  change,  other  than  by 
the  death  of  insured,  takes  place  in  the  in- 
terest, title,  or  possession  of  the  subject  of 
Insurance,  etc.,  the  word  "interest"  has  the 
same  n^eanlng  as  in  the  phrase  "right,  title, 
and  interest."  It  means  a  legal  interest,  a 
proprietary  or  insurable  interest,  not  a  mere 
sentimental  interest  Stenzel  v.  Pennsyl- 
vania Fire  Ins.  Co.,  85  South.  271,  272,  110 
La.  1019,  98  Am.  St  Rep.  481. 

"An  interest  in  land  is  the  legal  concern 
of  a  person  in  the  thing  or  property,  or  in 
the  right  to  some  of  the  benefits  or  uses  from 
which  the  property  is  inseparable."  A  con- 
tingent remainderman  has  such  a  present 
and  existing  interest  as  is  susceptible  of  re- 
lease to  the  life  tenant  in  possession.  Mc- 
Donald V.  Bayard  Sav.  Bank,  98  N.  W.  1025, 
123  Iowa,  413. 

Tax  liens  held  by  the  state  are  not  in- 
terests in  and  claims  upon  the  land  on  which 
they  are  a  lien,  within  the  meaning  of  Laws 
1903,  c.  234,  I  6,  p.  341,  relating  to  the  reg- 
istration of  land  titles.  National  Bond  & 
Security  Co.  v.  Daskam,  97  N.  W.  458,  91 
Minn.  81. 

An  agreement  to  pay  counsel  a  sum 
equal  to  33%  per  cent  of  the  amount  which 
may  be  allowed  on  a  claim  was  not  within 
Rev.  St  U.  S.  S  3477  [U.  S.  Oomp.  St  1901. 
p.  2320],  providing  that  all  transfers  and 
assignments  made  of  any  claim  upon  the 
United  States,  or  any  part  or  share  thereof, 
or  Interest  therein,  whether  absolute  or  con- 
ditional, shall  be  absolutely  null  and  void 
unless  made  after  the  claim  is  allowed. 
Knut  y.  Nutt  35  South.  686,  688,  83  Miss. 
866. 

INTERESTED. 

An  Inquiry  by  the  Post  Office  Depart- 
ment for  the  purpose  of  determining  whether 
a  corporation  has  been  guilty  of  a  fraudulent 
use  of  the  mails,  and  whether  a  fraud  order 
shall  be  issued  against  it,  is  a  proceeding 
Intimate  connections  or  dealings  between  per- 1  in  which  the  United  States  is  "interested" 
sons  or  nations,  as  in  common  affairs  and  ,  within  Rev.  St  U.  8.  i  1782  [U.  8.  Comp.  St 
8  Wds.  ft  P.— OT 


IHTKUT  TO  KHX.  I 

See  "Shooting  with  Intent  to  Kill."  ! 

"Intent  to  kill"  means  Just  what  the 
ordinary  signiflcatlon  of  the  words  suggest 
whether  it  be  described  by  the  words  "ac- 
tual Intent,"  "design,"  or  **premeditated  de- 
sign" makes  no  difference.  When  we  leave 
entirely  out  of  view  those  subtleties  often 
indulged  in,  in  discoursing  on  the  meaning 
of  ••premeditated  design,"  and  giving  words 
the  meaning  ordinarily  attributed  to  them, 
the  person  who  effects  the  death  of  another 
by  design  does  so  intentionally,  and  the  de- 
sign or  intent  is  understood  to  necessarily 
precede  the  act  by  which  the  purpose  is  ac- 
complished. In  other  words,  the  intent  Is 
understood  to  be  premeditated  or  thought  of,  \ 
because  without  mental  action  the  purpose 
could  not  be  formed.  So,  when  it  is  said 
that  the  slayer  intentionally  caused  the  death 
of  his  victim,  it  is  at  the  same  time  said 
that  he  caused  it  by  design  or  premeditated 
design.  That  the  word  "premeditated,"  as 
used  in  the  statutes  on  the  subject  of  fe-  ^ 
lonious  homicide,  has  no  other  significance 
than  that  the  design  must  precede  the  hom-  • 
Icldal  act,  is  indicated  from  the  evident  pur- 
pose of  the  statute  makers  to  give  the  same 
meaning  to  the  term  "premeditated  design" 
where  used  inclusively  in  murder  In  the  first 
degree,  as  to  "design"  where  that  word  alone 
Is  used  exclusively  in  murder  In  the  third,  I 
and  manslaughter  In  the  first  second,  and  , 
third,  degrees.  Cupps  v.  State  (Wis.)  98  N.  i 
W.  546,  549. 

IHTEJIT  TO  MURDER. 

See  "Assault  with  Intent  to  Murder.** 


INTERCOURSE. 

"Intercourse"   means   **9i   commingling; 
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1901,  p.  12121.  prohibiting  a  United  States 
Benator  from  receiving  compensation  for 
services  rendered  by  him  to  any  person  or 
any  bureau  of  the  United  States  In  relation 


INTIMATE  ACQUAINYANCE. 

Where  persons  have  known  a  testatrix 
for  npwards  of  20  years,  and  were  on  terms 


to  a  matter  In  which  the  United  States  Is  In- ;  of  social  Intimacy  with  her,  and  had  seen 
terested.  United  States  v.  Burton  (U.  8.) ;  and  conversed  with  her  Immediately  before 
181  Fed.  552,  557.  I  and  after  the  execution  of  the  will,  they  were 

]  "Intimate  acquaintances"  within  Code  CLy. 


Proc.  i  1870,  permitting  the  opinion  of  an  In- 
timate acquaintance  respecting  the  mental 
sanity  of  a  person.  In  re  McKenna's  £s- 
tatep  77  Pac  4G1,  462,  143  GaL  580l 


The  mother  of  an  illegitimate  child  Is 
not  a  "party  Interested  in  the  event"  of  an 
action  brought  by  the  child  against  .the  .ex- 
ecntor  of  his  putative  father  on  a  contract 
whereby  the  father  agreed  to  settie  a  sum 
of  money  on  the  child  In  consideration  of  > 

support  by  the  mother  until  a  certain  date,    INTOXICATING  LIQUOR. 
within  Code  Civ.  Proc.  fi  829,  rendering  such 

persons  Incompetent  as  witnesses  to  trans- ;  "Intoxicating  liquor"  Is  defined  to  be 
actions  with  decedents  in  actions  against  ex-  **any  liquor  Intended  for  use  as  a  beverage, 
ecutors  or  administrators.  Rosseau  v.  Rouss,  or  capable  of  being  so  used,  which  contains 
86  N.  Y.  Supp.  497,  501,  91  App.  Dlv.  230.     i  alcohol,  either  obtained  by  fermentation  or 

I  by  the  additional  process  of  distillation.  In 
such  a  proportion  that  It  will  produce  Intox- 


Under  a  statute  entitling  a  husband, 
where  there  are  no  children,  to  one-half  of 
the  estate  absolute,  a  husband  is  a  "person 
Interested"  In  the  estate,  within  the  mean- 
ing of  another  statute  authorizing  a  "person 
Interested"  to  file  an  afBdnvit  preliminary  to 
proceedings  for  the  discovery  of  assets.  Ex 
parte  Gfeller,  77  S.  W.  552.  556,  178  Mo. 
24& 

INTERLOCUTORY  JUDGMENT. 

See,  al«H  ''Final  Judgment" 


Interlocutory  judgments  are  such  as  are 
given  In  the  middle  of  a  cause  upon  some 
plea,  proceeding,  or  default,  which  \b  only 
Intermediate,  and  does  not  finally  determine 
or  complete  the  suit  Any  judgment  leaving 
something  to  be  done  by  the  court  before 
the  rights  of  the  parties  are  determined,  and  ,_.--,  ■.■■n.i 
not  putting  an  end  to  the  action  In  which  It  j  INTRALIMINAL 
Is  entered.  Is  interlocutory.  Leonard  v.  Sib- 
ley (Yt)  56  Ati.  1015. 


Ication  when  taken  In  such  quantities  as  may 

'  be  practically  drank  as  an  intoxicant"    In 

.  a  prosecution  for  violating  the  local  option 

law.  a  requested  charge  to  acquit  defendant 

if  the  beverage  sold  was  not  intoxicating 

liquor  if  drank  In  reasonable  quantities  was 

.  Incorrect  what  \b  a  reasonable  quantity  be- 

I  ing  left  undefined,  and  the  expression  "rea- 

!  sonable  quantities"  not  being  equivalent  to 

such  quantities  as  may  practically  be  dranL 

Murry  v.  State  (Tex.)  79  S.  W.  568,  569  (quot 

ing  Decker  v.  State,  39  Tex.  Gr.  B.  20,  44  & 

W.  845). 

It  cannot  be  said,  as  a  matter  of  law, 
that  liquor  which  contains  8  per  cent  or 
more  of  alcohol  is  "Intoxicating."  State  v. 
Plche,  66  Ati.  1062,  1053,  98  Me.  S48. 


*1ntrallmlnal,"  with  reference  to  prop- 
erty rights  conferred  by  a  lode  location,  em- 
braces all  within  Its  boundaries,  down  to  the 
center  of  the  earth.  JefiTerson  Min.  Co.  v. 
Anchorla-Leland  Min.  &  MllL  Co.,  75  Pac. 


INVESTIGATION. 

Any  Investigation, 

INVITED  ERROR. 


A  judgment  Is  Interlocutory  under  Code 
Civ.  Proc.  fi  1200,  defining  a  judgment  as 
either  Interlocutory  or  final  where  it  is  en- 
tered against  the  defendant  after  demurrer  1070,  1073,  64  L.  B.  A.  925. 
to  reply  to  a  separate  defense  has  been  over- ; 
ruled,  dismissing  the  separate  defense,  and 
providing  that  plaintiff  recover  a  certain 
sum  as  costs  and  disbursements  on  the  trial 
of  the  demurrer  and  Issue  of  law.  Maeder 
V.  Wexler,  87  N.  T.  Supp.  402,  403,  48  Misc. 
Rep.  19. 

INTERNALLY. 

An  allegation  of  a  petition  that  plalntifT 
was  Injured  **internally"  was  sufiicient  to 
admit  proof  of  injury  to  her  womb  or  any 
of  her  internal  organs.  Houston  Electric  Co. 
V.  McDade  (Tex.)  79^  S.  W.  100. 

INTERSTATE  CHARACTER. 

See  "Business  of  an  Interstate  Oharac- 
ter.* 


"Any." 


A  requested  instruction  cannot  be  re- 
garded on  appeal  as  having  'Invited  error," 
where  It  appears  that  It  was  refused  on  the 
ground  that  it  had  already  been  given  In  tbe 
main  charge.  Western  Union  TeL  Co.  ▼. 
Bowen  (Tex.)  81  S.  W.  27,  28L 

INVOLUNTARY  MANSLAUGHTER. 

The  crime  of  voluntary  and  Involuntary 
manslaughter  Is  defined  by  Bums*  Rev.  St 
1901,  i  1981,  as  whoever  unlawfully  kills  any 
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human  being  without  malice,  ezpren  or  im- 
plied, either  yoluntarlly  upon  a  sudden  heat 
or  InToluntarlly,  but  in  the  commission  of 
some  unlawful  act  is  guilty  of  manslaughter. 
That  a  pistol,  by  the  accidental  discharge 
of  which  deceased  was  killed  while  defend- 
ant was  playing  with  him,  was  carried  by  de- 
fendant in  violation  of  law,  does  not  make 
him  guilty  of  involuntary  manslaughter. 
Potter  V.  State,  70  N.  B.  129,  130,  162  Ind. 
213,  64  L.  B.  A.  942. 

INVOLUNTARY  TRUSTEE. 

One  who  gains  a  thing  by  fraud  ts,  un- 
less he  has  some  other  and  better  right 
thereto,  an  ^'involuntary  trustee'*  of  the  thing 
gained  for  the  benefit  of  a  person  who  would 
otherwise  have  had  It  Muller  v.  Palmer, 
77  Pac.  964,  955,  957,  144  Gal.  805. 

INVOLVE. 

An  action  to  collect  delinquent  real  es- 
tate taxes  does  not  involve  title  to  real  es- 
tate, so  as  to  confer  appellate  jorisdlction 
on  the  Supreme  Court,  under  Const  art  6, 
S  12.  The  suit  necessarily  assumes  that  the 
title  to  the  land  is  in  the  defendants.  The 
purpose  of  the  suit  is  not  to  devest  title  out 
of  defendants,  but  to  enforce  the  lien  of  the 
taxes  on  the  land,  and  to  sell  the  land  to 
satisfy  the  judgment  The  plalntlfir  does  not 
claim  any  title  to  the  land.  He  seeks  only 
to  charge  it  with  a  lien.  The  enforcement 
of  the  Judgment  by  a  sale  under  the  execu- 
tion may  have  the  effect  to  pass  the  title 
to  some  one  other  than  the  defendants,  but 
that  does  not  make  the  case  one  which  in- 
volves title  to  real  estate,  any  more  than 
any  Judgment  in  personam,  enforced  by  ex- 
ecution, would  involve  title.  State  ex  rel. 
Reed  v.  Elliott;  79  &  W.  696,  698.  180  Mo. 
65a 

Title  to  land  is  not  'Involved,*'  so  as  to 
give  the  Court  of  Appeals  appellate  Jurisdic- 
tion, where  the  Judgment  for  the  recovery 
of  money  recites  that  on  plaintifTs  motion 
the  lien  created  by  the  levy  on  real  estate 
under  the  attachment  sued  out  in  the  ac- 
tion is  waived.  Rhodes  t.  Frankford  Chair 
Co.  (Ky.)  79  S.  W.  76a 

nnroiiVnro  the  merits. 

See  "Merita.** 

IRREGULARITY. 

The  court.  In  Treasurers  v.  Bourdeaux's 
Representatives,  3  McCord,  142,  says:  "In 
Tidd's  Practice,  434,  it  is  said:  'An  "irregu- 
larity** may  be  defined  to  be  the  want  of  ad- 
herence to  some  prescribed  rule  or  mode  of 
proceeding,  and  consists  either  in  omitting  to 
do  aomething  that  is  necessary  for  the  due 


and  orderly  conducting  of  a  suit,  or  in  doing 
it  in  an  unreasonable  time  or  improper  man- 
ner.' '*  State  V.  Norton,  48  &  E.  464,  4G5,  69 
S.  a454. 

IS. 

As  used  In  a  constitutional  provision 
that  where  an  old  county  is  reduced  for  the 
purpose  of  forming  a  new  one  the  seat  of 
Justice  in  the  old  county  shall  not  be  remov- 
ed without  the  concurrence  of  two-thirds  of 
both  branches  of  the  Legislature,  and  two- 
thirds  of  the  qualified  voters  of  the  county, 
etc.,  but  that  the  provision  requiring  a  two- 
thirds  majority  shall  not  apply  to  certain 
counties,  the  word  "is**  Is  used  in  the  sense 
of  "shall"  or  "may  be."  Lindsay  v.  Allen 
(Tenn.)  82  a  W.  171.  17a 

ISSUE. 

The  word  "issue**  Is  defined  In  the 
Century  Dictionary  as  to  send  out,  deliver  for 
use,  deliver  authoritatively.  A  county  war- 
rant is  not  issued  until  it  is  actually  delivered 
into  the  hands  of  the  person  authorized  to 
receive  it  American  Bridge  Co.  y.  Wheel- 
er, 76  Pac  534^  535,  85  Wash.  40. 

A  certificate  is  not  "issued,**  within  the 
meaning  of  a  proviso  in  the  constitution  of  a 
beneficial  society  to  the  effect  that  a  member 
shall  be  liable  for  dues,  etc.,  for  the  month 
in  which  bis  benefit  certificate  is  "issued  or 
dated  by  the  supreme  secretary,**  until  it 
has  been  delivered  to  and  accepted  by  the 
member.  Logsdon  v.  Supreme  Lodge  of  Fra- 
ternal Union  of  America,  76  Paa  292,  34 
Wash.  666. 

The  word  "issued**  in  an  application  for 
insurance,  reciting  that  the  policy  shall  not 
take  effect  until  it  was  signed  by  the  secre- 
tary of  the  company  and  issued,  was  used  as 
indicative  of  the  completed  signing  and  exe- 
cution of  the  instrument,  making  it  ready  for 
delivery.  Stringham  v.  Mutual  Life  Ins.  Co., 
75  Pac.  822,  825,  44  Or.  447. 

ISSUE  (Komi). 

See  "Die  Without  Issue.** 

The  use  of  the  word  •'issue,'*  in  Code, 
I  1386,  prescribing  the  rules  of  inheritance, 
does  not  limit  the  right  of  inheritance  to  the 
natural  children  only,  as  the  word  "issue" 
is  there  used  in  the  same  sense  as  the  words 
"child"  and  "children."  In  re  Winchester's 
Estate,  74  Pac.  10,  140  Cal.  468  (citing  In  re 
Newman's  Estate,  75  Cal.  219,  16  Pac.  887,  7 
Am.  St  Rep.  146). 

The  word  "issue**  in  a  will  has  been  in- 
variably held  to  mean  the  same  prima  facie 
as  "heirs  of  the  body.'*  Graham  v.  Abbott, 
57  Aa  178^  179,  208  Pa.  68  (citing  Wistar  v. 
Scott,  105  Pa.  200,  51  Am.  Rep.  197). 
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The  phrase  "their  UvlBg  Issue**  In  a  con- 
tract of  life  insurance,  directing  the  payment 
of  the  amount  of  the  policy  at  the  death  of 
the  Insured  to  his  brothers  and  sisters  or 
their  living  issue,  according  to  the  right  of 
representation,  means  and  refers  to  living  lin- 
eal descendants  of  deceased  brothers  and  sis- 
ters. Hemenway  y.  Draper,  97  N.  W.  S74,  01 
Minn«  235. 

ITEM. 

An  'Item**  means  an  article,  an  entry; 
anything  which  can  form  part  of  a  detail; 
the  particulars  of  an  account.  United  States 
V.  Young  (U.  8.)  128  Fed-  111,  114. 

ITINERANCY. 

Itinerancy,  in  the  doctrines  of  the  Meth- 
odist Church,  means  that  no  preacher  having 
charge  of  a  congregation  shall  remain  at 
any  one  place  longer  than  a  brief  period, 
ranging  at  different  times  from  three  months 
to  three  years.  People  v.  Steele,  2  Barb.  (N. 
Y.)  397,  407. 

ITS. 

Where  a  railroad  company  was  in  pos- 
session of  tracks  and  of  the  yard  in  which 
they  were  laid,  and  was  engaged  in  switch- 
ing cars  on  such  tracks,  the  use  of  the  pos- 
sessive word  *'its,**  In  an  allegation  that  the 
company  had  or  permitted  a  telegraph  pole 
to  be  on  the  south  aide  of  Its  main  switch 
track  in  its  switch  yard,  does  not  necessar- 
ily indicate  ownership  in  fee,  as  the  pos- 
sessive word  "its*'  may  as  well  designate  a 
right  by  arrangement  to  use  the  track  and 
switch  yard  as  an  absolute  ownership  there- 
of. Illinois  Terminal  R.  Co.  v.  Thompson,  71 
N.  B.  328,  331, 210  III  226. 

J.  P. 

The  letters  "J.  P.."  following  the  name 
of  a  person  affixed  to  the  Jurat  of  an  affi- 
davit, are  sufficient  to  designate  the  official 
character  of  such  person  as  a  Justice  of 
the  peace,  and  if  the  name  is  of  one  who 
is  commissioned  justice  of  the  peace  of  the 
state  it  is  immaterial  that  it  does  not  ap- 
pear from  the  face  of  the  affidavit  where 
the  same  was  executed;  xmtil  the  contrary 
appears  from  the  affidavit  or  otherwise  the 
presumption  would  be  that  It  was  executed 
in  the  state  and  at  such  a  place  where  such 
an  officer  would  be  authorized  to  administer 
such  an  oath.  Abrams  v.  State  (Ga.)  48  S. 
E.  965;  Osburn  y.  State,  Id. 

JAIL 

A  building  used  aa  a  Jail,  and  In  which 
a  prisoner  is  confined  for  a  violation  of  law. 


is  within  the  protection  of  a  statute  punish- 
ing Jail  deliveries,  though  It  is  not  situated 
in  an  incorporated  town,  and  Is  not  the  prop- 
erty of  the  county.  Irvington  t.  State  (Tex.) 
78  S.  W.  928,  929. 

JAR. 

Bottle-like  containers  of  glass,  used  In 
chemical  operations,  and  known  as  "Koch 
flasks,"  and  certain  so-called  **Wolf  flasks," 
shaped  like  bottles,  but  having  two  or  three 
necks  apiece,  are  "bottles  or  Jars,"  within 
Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
B,  par.  99,  30  Stat  156  [U.  S.  Comp.  St 
1901,  p.  1633].  Elmer  &  Amend  y.  United 
States  (U.  S.)  126  Fed.  439. 

JEOPARDY. 

The  general  rule  Is  that  the  prisoner  has 
been  put  in  "Jeopardy"  when  he  has  been 
put  upon  trial  before  a  court  of  competent 
Jurisdiction,  upon  an  Indictment  or  Informa- 
tion sufficient  to  sustain  a  conviction,  and 
the  Jury  has  been  impaneled  and  sworn  to 
try  the  case,  and  the  Jury  is  discharged  with- 
out sufficient  cause,  and  without  the  defend- 
ant's consent;  and  such  discharge  of  the 
Jury,  although  Improper,  results  in  an  acquit- 
tal of  the  defendant  Schrieber  y.  Glapp,  74 
Pac.  816,  317,  13  Okl.  215. 

Where  defendants  break  into  a  house 
at  night  with  Intent  to  steal  money,  which 
they  abstract  from  the  householder's  pocket, 
and  on  his  awakening  shoot  him,  the  bur- 
glary and  the  shooting  do  not  constitute  a 
single  transaction,  out  of  which  two  offenses 
cannot  be  carved,  so  as  to  render  a  convic^ 
tlon  of  the  shooting  a  bar  to  a  prosecution 
for  the  burglary.  Mann  T.  Commonwealtli 
(Ky.)  80  S.  W.  438,  439. 

JEWEL-JEWELRY. 

A  watch  and  fob  are  embraced  In  the 
terms  "Jewels"  and  ''ornaments,"  as  used  hi 
Acts  1879,  p.  185,  c.  145,  relating  to  the  liabil- 
ity of  the  proprietor  of  a  hotel  for  the  keep- 
ing of  any  Jewels  and  ornaments  belonging 
to  a  guest  Mr.  Webster  defines  the  word 
"Jewel"  aa  an  ornament  of  dress,  usually 
made  of  a  precious  metal,  having  enamel  or 
precious  stones  as  a  part  of  its  design;  but 
we  are  of  the  opinion  that  it  was  used  by  the 
Legislature  in  the  common  meaning  attribut- 
ed to  it  as  an  ornament,  or  useful  article  of 
value,  and  embraces  a  watch  used  for  a 
timekeeper  or  chronometer,  and  in  which 
precious  stones  may  or  may  not  form  a 
part  The  fob  Is  evidently  an  article  kept 
and  worn  bdth  for  use  and  ornament  Rains 
V.  Maxwell  House  Co.  (Tenn.)  79  S.  W.  114, 
117,  64  L.  B.  A.  470. 

Women's  silver  hand  bags  or  purses, 
used  for  holding  money,  articles  ot  weariug 
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apiNirei,  etc.,  are  not  within  the  provision 
in  Tariff  Act  July  24,  1897,  c.  11,  §1,  Sched- 
ule N,  par.  434«  30  Stat  192  [U.  &  Gomp.  St 
1901,  p.  1676],  for  articles  commonly  known 
as  "Jewelry,"  but  are  dutiable  as  articles  of 
silTer,  under  paragraph  198  of  said  act,  c. 
11,  §  1,  Schedule  C,  80  Stat  167  [U.  S.  Gomp. 
St  1901,  p.  1645].  Tiffany  y.  United  States 
(U.  S.)  131  Fed.  398. 

JOINT  CAUSE  QF  ACTION. 

Joint  causes  of  action  include  causes  of 
action  against  Joint  wrongdoers  as  well  as 
causes  of  action  against  Joint  parties  to  a 
contract  Williamson  y.  Howell,  17  Ala.  830, 
832. 

JOINT  TENANCY. 

To  create  a  "Joint  tenancy"  there  must 
exist  unity  of  interest  unity  of  title,  unity 
of  time,  and  unity  of  possession.  Where  ten- 
ants in  common  of  land  made  a  deed  directly 
to  one  of  the  tenants  and  a  third  person  as 
Joint  tenants,  it  created  a  Joint  tenancy,  so 
that  the  surveyor  of  the  grantees  took  all 
the  land.  Golson  v.  Baker,  87  N.  Y.  Supp. 
288,  239,  42  Misc.  Bep.  407. 

JOINTLY. 

The  word  "Jointly,"  In  a  finding  that 
plaintiff,  Jointly  with  others,  should  have  a 
X>erpetual  right  to  use  the  waters  of  a  ditch 
for  irrigating  purposes,  means  only  that  his 
right  to  such  use  is  in  no  degree  exclusive  or 
superior  to  the  rights  of  others  interested 
therein,  but  that  he,  with  the  others  inter- 
ested, have  the  right  together  as  a  common 
right  Blankenship  y.  Whaley,  76  Pac.  28Q, 
237,  142  Oal.  560. 

JOINTURE. 

See  "Bquitahle  Jointure.** 

JUDGE. 

As  public  ofllcer,  tee  'Tublic  Ofllcer.* 

As  used  in  an  act  relating  to  the  taking 
of  testimony  in  criminal  cases  which  pro- 
vides that  when  any  witness  is  present  who 
shall  desire  to  have  his  or  her  evidence  tak- 
en on  any  prosecution  he  shall  apply  to  the 
Judge  of  the  court  in  which  such  prosecution 
is  pending  to  have  his  or  her  testimony  taken 
in  writing,  and  thereupon  the  Judge  shall  or- 
der said  testimony  to  be  taken  in  writing  be- 
fore him,  etc.,  the  word  "Judge"  means  the 
trial  Judge.  State  v.  Jackson,  35  South.  593, 
098,  111  La.  343. 

The  appeal  to  "the  Judge  of  the  district 
court  of  the  district"  authorized  by  Act  Sept 
18,  1888^  e.  1015  <25  Stat  479  [U.  8.  Oomp. 


St  1901,  p.  1317)  8  13,  where  a  Chinese  person 
has  been  convicted  before  a  United  States 
commissioner  of  being  unlawfully  in  the  Unit- 
ed States,  is  in  effect  an  appeal  to  the  district 
court  and  not  to  the  district  Judge  as  an  in- 
dividual; and  the  commissioner's  transcript 
and  other  papers  pertaining  ti  the  cause 
may  therefore  be  filed  in  that  court  and  the 
final  order  of  the  Judge  be  entered  as  the 
final  order  of  the  court.  In  re  United  States, 
24  Sup.  Ct  629,  630,  194  U.  S.  194,  48  L.  Ed. 
931. 

The  commission  provided  for  by  Acts 
1893,  p.  386,  c.  231,  $  13,  providing  that  if  a 
municipal  corporation,  after  deciding  to  es- 
tablish a  municipal  lighting  plant  refuses  to 
purchase  a  private  plant  operated  by  a  corpo- 
ration incorporated  by  the  General  Assem- 
bly, it  may  be  compelled  to  do  so,  and  a  com- 
mission appointed  by  the  superior  court  to 
adjudicate  whether  the  plant  should  be  pur- 
chased and  what  the  price  and  conditions  of 
sale  should  be,  is  not  a  court  nor  its  mem- 
bers Judges,  within  the  meaning  of  the  Con- 
stitutional provision  prescribing  the  mode  by 
which  Judges  are  to  be  appointed.  The  func- 
tions of  the  commission  are  but  quasi  Judi- 
cial. Norwich  Gas  &  Electric  Co.  v.  City  of 
Norwich,  57  Atl.  746,  749.  76  Conn.  565  (cit- 
ing State  V.  New  Haven  &  N.  Co.,  43  Conn. 
851;  New  Mllford  Water  Co.  y.  Watson,  76 
Conn.  237,  52  AU.  947.  53  Aa  57). 

Justice  of  tlie  Peaoe. 

The  word  "Judge,"  as  used  in  Code  Civ. 
Proc.  §  46^  disqualifying  a  Judge  for  certain 
reasons,  includes  a  Justice  of  the  peace. 
Truesdell  v.  Wlnne,  90  N.  Y.  Supp.  155,  44 
Misc.  Rep.  451. 

The  word  "Judge,"  as  used  in  Code  Civ. 
Proc.  8  1778,  which  provides  that  in  an  ac- 
tion against  a  corporation  to  recover  for 
nonpayment  of  a  note  or  other  evidence  of  a 
debt  due  on  demand  at  a  particular  time,  un- 
less defendant  serves  with  a  copy  of  his  an- 
swer or  demurrer  an  order  of  a  Judge  direct- 
ing that  the  issues  be  tried,  plaintiff  may 
take  Judgment  as  by  a  default  after  20  days 
after  service  of  the  complaint  does  not  in- 
clude a  Justice  of  the  peace,  since  Laws  1892, 
c.  667,  $  6,  declares  that  the  term  "Judge"  in- 
cludes every  Judicial  officer  authorized,  alone 
or  with  others,  to  hold  or  preside  over  a 
court  of  record.  Center  v.  Hooslck  River 
Pulp  Co.,  88  N.  Y.  Supp.  548,  549»  43  Misc. 
Rep.  247. 

JUDGMENT. 

See  "Dormant  Judgment^;  "Estoppel  by 
Judgment";  "Final  Judgment";  "In- 
terlocutory Judgment";  "Void  Judg- 
ment" 

Claim  distinguished,  see  "Claim.** 

A  Judgment  is  the  sentence  of  the  law, 
pronounced  by  a  court  of  competent  Jurisdie- 
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tlon,  as  the  result  of  proceedings  instituted. 
It  is  a  judicial  act,  and,  to  be  valid,  must 
be  pronounced  by  the  court  at  a  time  and 
place  appointed  by  law,  and  in  the  form  it  re- 
quires. People  ▼.  Hebel  (Colo.)  76  Pac.  SS50 
(citing  Ck>oper  y.  Americi^  Gent  Ins.  C!o., 
3  Colo.  81^. 

An  order  of  a  recorder  in  the  city  of 
New  Orleans,  in  a  proceeding  under  an  ordi- 
nance relating  to  juvenile  vagrants  for  the 
commitment  of  such  a  person  to  the  House 
of  the  Good  Shepherd,  is  not  a  "judgment" 
State  ex  rel.  Caillouet  v.  Marmouget,  86 
South.  529,  533,  lU  La.  225. 

"An  order  of  seizure  and  sale  is  not  a 
'judgment*  for  all  purposes  and  In  the  full 
sense  of  the  term,  but  it  is  a  decree  of  a 
court  in  aid  of  the  execution  of  an  obliga- 
tion which,  by  law,  is  given  the  effect  of 
a  judgment  quoad  the  particular  property  to 
which  it  refers.  It  is  a  judgment  in  so  far 
that  an  appeal  will  lie  therefrom  for  the  re- 
view of  the  question  of  the  sufficiency  of  the 
evidence  upon  which  it  is  based."  Huber  v. 
Jennings-Heywood  Oil  Syndicate,  35  South. 
888,  893,  111  La.  747. 

Rev.  St  1889,  §  2882,  defines  a  judgment 
to  be  the  final  determination  of  the  rights 
of  the  parties  in  the  action.  A  judgment 
is  essentially  different  from  an  order  dis- 
missing an  appeal  from  a  decision  of  a 
county  board  disallowing  a  claim  against 
the  county,  and  such  a  dismissal  is  an  order 
from  which  an  appeal  may  be  taken  under 
section  3062.  Ellis  v.  Barron  County  (Wis.) 
98  N.  W.  232,  233. 

An  order  denying  motions  for  findings 
and  judgment  on  the  ground  that  there  has 
been  a  settlement  of  the  controversy  is  an 
order  striking  the  cause  from  the  calendar, 
and  is  not  a  judgment  though  such  order 
recited  the  facts,  and  ordered  and  adjudged 
that  tbe  action  was  fully  settled,  as  a  judg- 
ment as  defined  by  Rev.  St  1898,  i  2882, 
is  the  final  determination  of  the  rights  of 
the  parties  in  the  action.  Dr.  Shoop  Family 
Medicine  Oo.  v.  Schowalter,  98  N.  W.  940, 
941,  120  Wis.  663. 

An  inquest  of  insanity  held  by  two  Jus- 
tices of  the  peace  upon  the  alleged  insanity 
of  any  person  or  inhabitant  of  their  county, 
and  their  certificate  that  said  person  there- 
in named  is  insane  and  a  proper  subject  for 
treatment  in  the  hospital  for  the  insane,  is 
not  a  judgment  of  a  court  or  equivalent 
thereto,  nor  is  such  finding  and  certificate 
equivalent  to  a  verdict  of  a  jury  or  a  finding 
of  a  court  that  such  person  is  of  unsound 
mind  and  incapable  of  managing  his  own 
estate,  its  purpose  being  to  establish  the  fact 
that  such  person  is  entitled  to  admission 
to  a  hospital  for  the  insane  for  treatment 
TiOhiss  V.  Weiss  (Ind.)  71  N.  E.  254,  255,  256. 

Since  the  Code  of  Criminal  Procedure  re- 
quires judgment  to  be  entered  in  criminal 


cases  as  a  matter  of  course  on  the  return  of 
a  verdict  the  Incompetency  of  a  witness 
based  on  his  conviction  of  crime  cannot  be 
established  by  producing  only  such  a  judg- 
ment To  show  such  incompetency  the  rec- 
ord of  a  conviction  showing  sentence  must 
be  produced.  If  that  which  is  called  the 
judgment  In  the  criminal  procedure  of  the 
state  were,  in  its  legal  effect  the  same  as  a 
judgment  of  conviction  at  common  law,  such 
judgment  would  be  proper  evidence  of  incom- 
petency; but  at  common  law  the  judgment 
was  the  final  act  of  the  court  adjudging  the 
guilt  and  included  that  which  is  now  treat- 
ed separately  as  the  sentence.  It  was  pro- 
nounced after  the  court  had  heard  what  the 
accused  could  say  in  bar  of  it  and,  when 
it  had  been  rendered,  the-  sanction  of  both 
the  court  and  jury  was  given  to  tbe  convic- 
tion. Under  the  statutory  procedure  the 
judgment  adjudges  accused  to  be  guilty  and 
fixes  the  punishment,  and  is  merely  the  con- 
sequence of  the  verdict  and  the  court  in 
rendering  it  finally  determines  nothing  as  to 
the  sufficiency  of  the  procedure  and  evidence 
to  justify  the  conviction.  Qulf,  C.  &  S.  F. 
R.  Co.  V.  Johnson  (Tex.)  81  S.  W.  4,  6w 

The  word  "judgment"  in  Bankr.  Act 
July  1,  1898,  c.  541,  i  67f ,  30  Stot  565  [U.  S. 
Comp.  St  1901,  p.  3450],  providing  that  all 
levies,  judgments,  attachments,  or  other  liens 
obtained  through  legal  proceedings  against 
an  insolvent  within  four  months  prior  to 
the  filing  of  the  petition  in  bankruptcy 
against  him  shall  be  void  in  case  he  is  ad- 
judged a  bankrupt  refers  only  to  the  lien 
of  the  judgment  the  judgment  remaining 
an  assignable  claim  against  the  estate.  Da- 
vis V.  Jewett  Bros.  &  Jewett  (a  I>.)  07  N. 
W.  16. 

A  judgment  of  sale  for  whatever  is  due 

is  not  a  judgment  against  the  property  for 
a  definite  or  specific  amount  The  statute 
contemplates  a  judgment  against  the  prop- 
erty, and  an  order  for  the  sale  of  the  same 
to  satisfy  the  judgment  and  the  entry  of  a 
"judgment  of  sale"  is  rather  an  order  for  the 
enforcement  of  a  judgment  than  a  judgment 
itself.  Gage  v.  People,  69  N.  a  80.  8%  205 
111.  547. 

JUDGMENT  BOOK. 

In  a  court  it  was  the  practice  for  the 
clerk,  as  each  order  for  judgment  was  made, 
to  promptly  write  out  the  judgment  with  a 
typewriter  on  separate  sheets  of  paper  of 
uniform  size,  to  sign  the  judgment  and 
afliz  the  seal  of  the  court,  to  number  the 
sheets  consecutively  according  to  the  chrono- 
logical order  in  which  the  judgments  were 
written  out,  and  to  place  and  securely  keep 
these  sheets  in  their  proper  order  in  a  com- 
pact parcel  in  an  inclosed  box  or  case  in  the 
form  of  a  book,  labeled  ^'judgment  book," 
until  there  should  be  sufficient  of  them  to 
make  a  bound  volume^  when  they  were  p6^ 
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manently  bound  together,  preserving  tbe 
same  order  and  same  paging.  The  sheets 
as  kept  constituted  a  "Judgment  book,"  with- 
in Rev.  Oodes  N.  D.  1899,  S$  5479,  5487,  5488, 
which  required  the  clerk  of  the  district  court 
to  keep  among  the  records  of  the  court  a 
Judgment  book  in  which  the  Judgment  In 
each  case  is  to  be  entered  by  the  clerk  upon 
the  order  of  the  court  or  Judge.  Lynch  y. 
Burt  (U.  S.)  132  Fed.  417,  420. 

JTTD6MENT  BY  OGNFESSIOir. 

A  Judgment  by  a  Justice,  reciting  that 
the  cause  coming  on  to  be  heard,  plaintiff 
and  defendant  present,  and  the  petition  of 
the  plaintifiT  being  read  by  his  attorney,  de- 
fendant confesses  Judgment  for  the  amount 
claimed.  Is  a  Judgment  by  confession,  and 
not  by  default  Wade  v.  Swope  (Mo.)  81  8. 
W.  471,  472. 

JUBOMEKT  ROIiIi. 

A  statement  on  a  motion  for  new  trial 
Is  no  part  of  the  "Judgment  roll,"  within 
CJode  Civ.  Proc.  i  1196,  providing  that  the 
pleadings,  a  copy  of  the  verdict  or  findings, 
all  bills  of  exceptions,  all  orders,  matters, 
and  proceedings  deemed  excepted  to  without 
bill  of  exceptions,  and  a  copy  of  any  order 
made  on  demurrer,  or  relating  to  a  change 
of  parties,  and  a  copy  of  the  Judgment,  shall 
constitute  the  Judgment  rolL  Powell  t«  May, 
74  Plac.  80,  29  Mont  71. 

JUDICIAL  ACT. 

**The  distinction  between  ministerial  and 
Judicial  and  other  official  acts  seems  to  be 
that  where  the  law  prescribes  and  defines  the 
duty  to  be  performed  with  such  precision  and 
certainty  as  to  leave  nothing  to  the  exer- 
cise of  discretion  or  Judgment  the  act  is 
ministerial,  but  where  the  act  to  be  done 
involves  the  exercise  of  discretion  or  Judg- 
ment In  determiniug  whether  the  duty  ex- 
ists it  Is  not  to  be  deemed  merely  minis- 
terial." Bumam  v.  Terrell  (Tex.)  78  8.  W. 
500,  501  (quoting  Gommisslouer  of  General 
Land  Ofi9ice  v.  Smith,  5  Tex.  471,  479). 

"To  render  the  proceedings  of  special 
tribunals,  commissioners,  or  municipal  offi- 
cers Judicial  in  their  nature,  they  must  af- 
fect the  rights  of  property  of  the  citizens 
in  a  manner  analogous  to  that  in  which 
they  are  afl'ected  In  the  proceedings  of  courts 
acting  Judicially.  ♦  ♦  ♦  Where  proceed- 
ings are  Judicial,  if  no  right  of  appeal  is 
given  certiorari  will  lie,  but  the  fact  that  no 
right  of  appeal  is  given  has  no  bearing  on 
the  question  whether  the  proceedings  are 
Judicial  In  their  nature."  State  ex  rel.  Grant 
V.  Iverson  (Minn.)  100  N.  W.  91,  92  (quoting 
State  ex  rel.  Hardy  y«  Glough,  04  Miun.  378» 
67  N.  W.  202), 


Inspectors  of  an  election,  In  determining 
what  ballots  shall  be  counted  for  or  against 
any  candidate  or  any  question  voted  on,  or 
what  ballots  shall  be  rejected,  "act  Judicial- 
ly." People  ex  rel.  Haverly  v.  Hanes,  90 
N.  Y.  Supp.  61,  62,  44  Misc.  Rep.  475. 

JUDICIAL  CONTEMPT. 

A  Judicial  contempt  is  any  willful  dis- 
regard of  the  authority  of  the  court,  right- 
fully exercised.  Powell  v.  The  State,  48  Ala. 
154,  156. 

JUDICIAL  DICTA. 

"Made  as  argument  or  illustration,  as 
pertinent  to  other  cases  as  to  tbe  one  on 
hand,  and  which  may  enlighten  or  convince, 
but  which  in  no  sense  are  a  part  of  the 
Judgment  in  the  particular  issue,  not  binding 
as  a  precedent,  but  entitled  to  receive  the 
respect  due  to  the  opinion  of  the  Judge  who 
utters  them."  Commonwealth  v.  Paine,  56 
AU.  317,  819,  207  Pa.  46. 

JUDICIAL  DISCRETION. 

By  "Judicial  discretion*'  is  never  Intend- 
ed the  whim  or  caprice  of  the  magistrate 
nor  a  course  of  Judicial  action  inconsistent 
with  itself  in  dealing  with  cases  essentially 
alike.  Hubbard  y.  Hubbard  (Yt)  58  Atl. 
969,  970. 


JUDICIAL  OFFICER. 

A  Justice  of  the  peace,  in  disposing  of 
any  cause,  civil  or  criminal,  which  has  been 
properly  brought  before  him,  holds  a  court 
of  record,  and  acts  as  a  "Judicial  officer." 
McVeigh  v.  Ripley,  58  AtL  701,  702,  77  Conn. 
186. 

JUDICIAL  PROCESS. 

The  filing  of  a  petition  In  bankruptcy  Is 
Judicial  process,  and  operates  as  an  attach- 
ment or  sequestration  from  that  time  of 
the  property  of  the  bankrupt  for  the  equal 
benefit  of  all  of  his  creditors,  and  as  a  re- 
straint to  its  disposition  by  him.  In  re 
Smith  &  Shuck  (U.  S.)  182  Fed.  801,  803. 


JURISDICTION. 

See  "Common-Law  Jurisdiction**;  **0on- 
current  Jurisdiction";  "Final  Jurisdic- 
tion";   "Plea  to  the  Jurisdiction." 

To  obtain  Jurisdiction  of  a  cause  three 
things  are  necessary.  Black,  in  his  work  on 
Judgments  (yolume  1,  f  242),  said:  '^First, 
the  court  must  have  cognizance  of  the  class 
of  cases  to  which  the  one  to  be  adjudged 
belongs;  second,  the  proper  parties  must  be 
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present;  and,  third,  the  point  decided  must 
be,  in  substance  and  effect,  within  the  issue." 
In  St  Louis,  1.  M.  &  S.  Ry.  Company  v.  State, 
55  Ark.  200,  205,  17  S.  W.  806,  807,  the  court 
said:  **  'Jurisdiction*  is  defined  to  be  'the 
right  to  adjudicate  concerning  the  subject- 
matter  in  the  given  case.' "  In  Babb  y. 
Bruere,  23  Mo.  App.  604,  Jurisdiction  la  de- 
fined to  be  *'the  power  to  hear  and  detennine 
the  particular  cause."  In  Hope  v.  Blah:,  105 
Mo.  85,  16  S.  W.  595,  24  Am.  St.  Rep.  366, 
it  is  said  there  are  three  essentials  to  Juris- 
diction: "First,  the  court  must  have  cogni- 
zance of  the  class  of  cases  to  which  the  one 
adjudged  belongs;  second,  the  proper  par- 
ties must  be  present;  and,  third,  the  point 
decided  must  be,  in  substance  and  effect, 
within  the  issue" — thus  approving  and  adopt- 
ing the  definition  of  ''Jurisdiction'*  given  by 
Black.  Nenno  v.  Chicago,  R.  I.  &  P.  R.  Co., 
80  8.  W.  24,  26,  105  Mo.  App.  540. 

"The  power  and  authority  constitution- 
ally confeiTed  upon  a  court  or  Judge  to  pro- 
nounce the  sentence  of  the  law  or  to  award 
the  remedies  provided  by  law  upon  a  state 
of  fact  proven  or  admitted,  referred  to  the 
tribunal  for  decision,  and  authorized  by  law 
to  be  the  subject  of  investigation  or  ac- 
tion by  that  tribunal  in  favor  of  or  against 
persons  who  present  themselves  or  who  are 
brought  before  the  court  in  some  manner 
sanctioned  by  law  as  proper  and  sufiiclent," 
constitutes  Jurisdiction.  Ingram  v.  Fuson 
(Ky.)  82  S.  W.  606,  607  (quoting  Black, 
Judgm.  i  216). 

"Jurisdiction  exists  wherever  there  is  a 
suit,  the  subject-matter  of  which  Is  cogniza- 
ble in  a  court  of  chancery,  and  parties  are 
brought  before  the  court  whose  rights  In 
relation  to  such  subject-matter  the  court  may 
adjudicate,  and  the  effect  of  such  adjudica- 
tion betv^-een  the  parties,  until  reversed  or 
set  aside,  does  not  depend  upon  the  fact 
that  the  power  of  the  court  may  have  been 
erroneously  exercised  in  making  It  If  there 
be  necessary  parties  wanting,  whose  ab- 
sence may  render  the  adjudication  fruitless 
or  ineffectual,  because  the  rights  of  such 
parties  cannot  be  determined,  that  may  be 
good  cause  for  arresting  proceedings  or  dis- 
missing the  suit,  but  it  does  not  deprive 
the  court  of  the  power  to  proceed.**  The 
want  of  necessary  parties  does  not  deprive 
the  court  of  Jurisdiction,  but  the  decree  will 
bind  the  parties  to  it  until  set  aside  In  a 
direct  proceeding.  Tod  ▼.  Crisman,  89  N. 
W.  686,  689,  123  Iowa,  693. 

The  term  "Jurisdiction,"  us  used  in 
Const,  art  7,  §  8,  declaring  that  the  circuit 
court  shall  have  Jurisdiction  in  all  mat- 
ters, civil  and  criminal,  within  the  state, 
together  with  appellate  Jurisdiction  from  all 
inferior  courts,  with  power  to  use  all  writs 
necessary  to  carry  into  effect  its  orders. 
Judgments,  or  decrees,  is  used  in  its  broad 
general  sense,  that  of  Judicial  power.    *'A 


court  may  have  Jurisdiction  of  a  particular 
subject-matter,  but  by  settled  Judicial  pol- 
icy ought  not  to  exercise  It  Again,  it  may, 
by  the  settled  law,  established  by  its  own 
practice,  deemed  to  be  as  binding  as  the  writ- 
ten law,  have  power  in  a  constitutional 
sense  to  adjudicate  disputed  matters  of  a 
particular  character,  acting  by  recognized 
unbending  principles  of  procedure,  but  not 
Jurisdiction  to  adjudicate  such  matters  in 
the  particular  way  attempted."  The  con- 
stitutional Jurisdiction  of  the  circuit  courts 
is  substantially  co-extensive  with  that  of  the 
English  courts  of  King's  Bench,  Common 
Pleas,  and  Chancery  combined.  Harrigan  v. 
GUchrlst,  99  N.  W.  909,  939,  121  Wis.  127. 

The  word  "Jurisdiction,"  as  used  in  Rev. 
St  1887,  8  4994,  declaring  that  the  writ  of 
prohibition  arrests  the  proceedings  when  they 
are  without  or  in  excess  of  the  Jurisdiction, 
means  the  right  to  bear  and  determine  a 
matter,  and  carries  with  it  the  idea  of  exer- 
cising Judicial  or  quasi  Judicial  functions. 
Stein  ▼.  Morrison  (Idaho)  75  Pac.  246,  256. 

The  words  "Jurisdiction,"  as  used  in  the 
Virginia  Act  providing  for  the  formation  of 
Kentucky,  and  declaring  that  the  use  and 
navigation  of  the  Ohio  River,  so  far  as  the 
territory  of  the  proposed  state,  or  the  terri- 
tory which  shall  remain  within  the  limits  of 
Virginia,  lies  thereon,  shall  be  free  and 
common  to  the  citizens  of  the  United  States, 
and  the  respective  Jurisdiction  of  Virginia, 
and  of  the  proposed  state,  on  the  river  as 
aforesaid,  shall  be  concurrent  only  with  the 
states  which  compose  the  opposite  shores  of 
the  said  river,  is  not  confined  to  any  one 
of  the  three  agencies  of  Jurisdiction,  legisla- 
tive, executive,  or  Judicial.  State  v.  Faudre, 
46  a  B.  269,  270,  54  W.  Va.  122,  63  L.  R  A 
877. 

Jurisdiction  is  Jurisdlctio  in  its  popular 
sense  of  authority  to  apply  the  law  to  the 
acts  of  men.  Jurisdiction,  Is  acquired  by  aa 
Indiana  court  by  service  of  process  on  the 
Ohio  river  on  the  Kentucky  side  of  the  low- 
water  mark  on  the  Indiana  shore,  in  view 
of  the  condition  contained  in  the  Virginia 
Compact  of  1789,  |  11,  declaring  that  the 
Jurisdiction  of  the  proposed  state  of  Ken- 
tucky on  the  Ohio  river  should  be  concurrent 
only  with  the  states  which  may  possess  the 
opposite  shores  of  the  river,  which  condition 
Congress  assented  to  and  adopted  when  it 
consented  to  the  Virginia  Compact  by  the 
act  of  February  4, 1791,  admitting  Kentucky 
to  the  Union.  Wedding  ▼.  Meyler,  24  Sup. 
Ct  322,  824,  192  U.  S.  573,  48  L.  Ed.  570. 

JURY, 

See  **Trlal  by  Jury.**  - 

JURT  OF  THE  VIOIKAGE. 

The  term  **Jury  of  the  vicinage^  literally 
Bignifles  of  the  neighborhood  where  t  crime 
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was    committed.     Commonwealth   t.  Jones 
(Ky.)  82  S.  W.  643,  644. 

JUST  CAUSE. 

"Jnst  cause"  means  lawful  ground. 
Hence,  whether  a  man  has  "just  cause"  to 
desert  his  wife,  or  to  refuse  to  support  her, 
is  a  question  of  law  to  be  determined  by  the 
court  State  ex  rel.  Mioton  y.  Baker,  86 
8outh.  703,  704, 112  La.  801. 

JUSTICE  EJECTMENT. 

The  proceeding  commonly  known  as 
"justice  ejectment,"  given  by  statute  where 
one  in  possession  of  demised  premises  under 
a  written  or  parol  lease  remains  in  posses- 
sion, without  right,  after  the  termination  of 
the  lease  by  its  own  limitation,  or  after  a 
breach  of  a  stipulation  contained  therein,  is 
available  where  the  tenancy  is  created  by 
contract,  although  it  is  created  for  life. 
Foss  V.  Stanton  (Vt)  67  Atl.  942. 

JUSTICE  OF  THE  PEACE. 

As  judgfc,  see  "Judge." 

As  Judicial  oflflcer,  sec  "Judicial  Officer." 

The  true  conception  indicated  by  the 
term  "Justice  of  the  peace,"  as  disclosed  by 
our  Constitution  and  statutes,  is  that  of  an 
officer  having  both  Judicial  and  political 
functions — ^Judicial,  in  that  he  holds  a  court 
and  decides  matters  of  litigation  arising  be- 
tween parties;  political,  in  that  he  is  a  mem- 
ber of  the  quarterly  county  court,  which  is 
the  governing  agency  or  legislative  body  of 
the  county — but  that,  in  performing  all  of 
the  duties  pertaining  to  these  two  functions, 
he  is,  in  the  main,  dependent  upon  his  civil 
district,  which  creates  him,  which  must  be 
his  home,  which  he  cannot  remove  from 
vrithout  forfeiture  of  his  office,  and  which 
he  represents  in  the  county  legislature  or 
county  court.  Grainger  County  v«  State 
(Tenn.)  80  S.  W.  750,  766. 

JUSTIFY  IT. 

The  words,  "when  the  finances  of  the 
county  will  Justify  it,"  as  used  in  Rev.  St 
c.  24,  8  26,  making  it  the  duty  of  the  county 
board  of  each  county  to  provide  a  suitable 
courthouse,  when  necessary  and  the  finances 
of  the  county  will  Justify  it,  cannot  be  con- 
strued to  mean  that  the  county  has  no  power 
to  make  a  contract  for  the  repair  or  con- 
struction of  a  courthouse  unless  it  has  cash 
in  its  treasury.  The  fifth  paragraph  of  the 
section  shows  that  "finances"  include  all 
debts  and  liabilities  of  every  descrlptioo,  and 
the  assets  and  other  means  of  discharging 
the  same.  In  passing  upon  the  question,  the 
county  board  takes  into  consideration  every* 
thing  in  connection  with  the  fiscal  affairs  of 


the  county,  and  if,  in  good  faith,  without 
fraud,  it  determines  that  the  finances  Justify 
the  erection  of  the  courthouse,  the  person 
with  whom  the  contract  is  made  to  build  the 
same  is  not  bound  to  Inquire  into  the  correct- 
ness of  the  determination.  The  conclusion 
which  the  board  comes  to  upon  the  subject 
is  one  which  must  control.  Coles  County  v. 
Goehrlng,  70  N.  B.  610,  617,  209  Ul.  142. 

KEEP.       , 

The  word  "keep,"  as  used  in  an  agree- 
ment where  a  master  agreed  with  a  servant 
to  keep  the  latter's  wages  and  pay  better 
Interest  than  a  bank,  does  not  indicate  any 
trust  relation,  but  indicates  that  the  master 
is  borrowing  money.  Tucker  v.  Linn  (N.  J.) 
57  Ati.  1017,  1020. 

The  words  "keep"  and  "maintain"  are 
frequently  used  as  synonymous,  and  a  per- 
son may  be  convicted  under  an  indictment 
for  keeping  and  maintaining  a  gaming  house, 
on  proof  that  he  was  guilty  of  either  keep- 
ing or  maintaining.  Bryan  v.  State,  47  S. 
E.  674,  120  Ga.  201. 

KEEPING  A  OAMBUITG  HOUSE. 

Gambling     distinguished,     see     "Gam- 
blhig." 

KEPT  FOR  SALE. 

Posts  and  poles  cut  by  a  foreign  corpo- 
ration, peeled  and  Inspected  where  cut,  and 
kept  there  to  be  gradually  shipped  away, 
either  to  a  yard  to  await  sale  or  directly  to 
the  consumer,  as  orders  are  received  at  the 
yard,  are  "kept  for  sale"  at  the  place  where 
cut,  within  the  meaning  of  Rev.  St.  1898,  9 
1040,  providing  that  merchants'  goods,  wares, 
and  commodities  kept  for  sale  shall  be  as- 
sessed in  the  district  where  located.  Valen- 
tine-Clark CJo.  V.  Shawano  County  (Wis.)  97 
N.  W.  915,  916. 

Liquor  in  possession  of  a  boarding  house 
keeper  Is  "kept  for  sale,"  where  he  keeps  It 
to  be  disbursed  under  an  agreement  that 
boarders,  who  pay  the  regular  price,  should 
be  entitled  to  have  it  to  drink  with  their 
meals  when  called  for.  State  v.  Wenzel, 
56  Atl.  918,  72  N.  H.  396. 

KEROSENE. 

As  infiammable  liquid,  see  "Inflamma- 
ble Liquid." 


KIN. 


See  "Next  of  Kin.'» 


KIND. 


See  "Like  Kind."* 


EINDBED 

KINDRED. 

Bee  "Next  of  Kindred." 

KNIFE. 

Ai  deadly  weapon,  aee  '^Deadly  Weap- 
on." 

KNOWLEDGE. 

See  "Actual  Knowledge";  "Best  of  the 
Knowledge  and  Belief";  ^'Denial  of 
Knowledge  or  Information";  "Imputed 
Knowledge." 

KNOWN  VEIN. 

A  "known  vein,"  within  the  limits  of  a 
placer,  when  that  question  la  raised  collat- 
erally»  is  one  known  to  exist  at  the  time  of 
application  for  patent  for  such  placer,  and 
to  contain  minerals  in  such  quantity  and 
quality  as  to  justify  expenditure  for  the  pur- 
pose of  extracting  them.  McGonaghy  ▼• 
Doyle  (Colo.)  75  Fac.  419»  420. 

LABOR. 

Bee   "By  Her  Own   Labor";   "Separate 

Labor." 
As  property,  see  "Property.** 

XiABOREB. 

A  person  under  a  contract  of  employ- 
ment contemplating  services  mainly  of  work 
requiring  mental  skill  or  business  capacity, 
and  inyolving  the  exercise  of  his  mental  fac- 
ulties, rather  than  work  the  doing  of  which 
properly  would  depend  upon  a  mere  physical 
power  to  perform  ordinary  manual  labor,  is 
not  a  laborer,  whose  wages  are  exempt  from 
garnishment  Tabb  y.  Mallette,  47  8.  B. 
587,  588,  120  Ga.  07. 

A  Chinese  person  of  a  reputable  charac- 
ter, who  has  resided  In  this  country  for  19 
yean,  and  who  is  the  proprietor  of  two  laun- 
dries, which  he  conducts,  is  not  a  laborer.  In 
contemplation  of  the  Chinese  exclusion  laws, 
if  he  labored  himself;  it  being  only  inci- 
dentally. United  States  y.  Kol  Lee  (U.  S.) 
132  Fed.  136,  137. 

ULBOBXR  FOR  WAGES. 

The  phrase  "laborer  for  wages,'*  In  a 
statute  giving  a  lien  to  such  on  agricultural 
products,  means  those  who  cultivate  on 
shares  and  receive  a  portion  of  the  crop  in 
payment  for  their  labor,  as  well  as  those  who 
work  for  money.  Betts  v.  RatUff,  50  Miss. 
561,  570. 

LACHES. 

"Laches"  consists  in  an  Inexcusable  de- 
lay in  asserting  a  right    It  involves  negli- 
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gence,  and  arises  from  a  failure  In  duty. 
Without  such  failure  there  can  be  no  laches. 
Allls  y.  Hall,  56  Atl.  637,  642,  76  Conn.  322. 

The  lapse  of  time  which  might  induce 
the  application  of  the  doctrine  of  laches  is 
not  a  determined  period,  and  depends  upon 
the  circumstances  of  the  particular  case. 
One  principle  pervades  ail  cases  involving 
the  defense  of  laches,  and  that  is  that  not 
only  must  there  be  a  seemingly  necessary 
delay  on  the  part  of  the  plaintiff  in  bringing 
or  prosecuting  his  action,  but  that,  by  reason 
of  some  change  in  the  condition  or  relations 
of  the  property  or  parties  occurring  during 
the  period  of  delay,  it  would  be  inequitable 
to  permit  the  claim  of  plaintiff  to  be  en- 
forced. Loudon  &  San  Francisco  Bank  t. 
Dexter,  Horton  &  Co.  (U.  S.)  126  Fed.  503. 601, 
61  C.  C.  A.  515  (quoting  Galliher  v.  CadweU. 
145  U.  8.  368,  12  Sup.  Ot  873,  36  L.  Ed.  738; 
Halstead  v.  Grinnan,  152  U.  S.  412,  14  Sup. 
Ct.  641,  38  L.  Ed.  495;  Wheeling  Bridge  & 
Terminal  Co.  v.  Reymann  Brewing  Co.  [U.  S.] 
90  Fed.  189,  32  C.  C.  A.  571). 

''Laches  Is  not,  like  limitation,  a  mere 
matter  of  time,  but  rather  a  question  of  tbe 
inequity  of  granting  the  relief.'*  Laches  can- 
not be  successfully  invoked  in  aid  of  a  pub- 
lisher of  an  infringing  article,  when  it  does 
not  appear  that  the  owner  of  the  copyrighted 
article  bad  knowledge  of  the  infringement, 
or  that  he  had  notice  of  any  fact  sufficient 
to  put  him  on  inquiry.  Encyclopeedia  Britan- 
nlca  Co.  y.  American  Newspaper  Ass*n  (U. 
8.)  130  Fed.  460,  467  (citing  Qalliher  v.  Cad- 
well,  145  U.  8.  368,  12  Sup.  Ct  873,  36  L.  Ed. 
738;  Old  Colony  Trust  Co.  v.  Dubuque  light 
ft  Traction  Co.  [U.  &]  89  Fed.  794). 

LACK  OF  MUTUALITY. 

See  ''Mutuality.** 

LAND. 

See  "Claim  upon  Land*';  ''Drainage  of 

Land";  "Public  Land." 
Other  lands,  see  ''Other.'* 

"Land,"  In  its  legal  tlgnificatlon,  has  tn 
Indefinite  extent  upwards,  so  that  by  a  con- 
veyance of  land  all  buildings,  growing  tim- 
ber, and  water  erected  and  being  thereupon 
shall  likewise  pass.  Trustees  of  Town  of 
Brookhaven  v.  Smith,  90  N.  Y.  Supp.  646,  65a 

"The  term  iand,'  In  statutes  conferring 
power  to  condemn,  is  to  be  taken  in  the  legal 
sense,  and  includes  both  the  soil  and  boiJd- 
IngB  and  other  structures  on  it  and  any  and 
ail  interests  therein."  In  assessment  of  dam- 
ages in  proceedings  for  condemnation  of  land, 
the  appraisers  should  value  the  land  taken 
with  the  buildings  on  it,  and  it  will  be  pre- 
sumed that  the  buildings  were  included  in 
the  award.  Stauffer  v.  Cincinnati,  R.  &  M. 
R.  Ca  and.)  70  N.  £.  543,  544  (quoting  Lewis, 
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Bm.  Dom.  [2d  Ed.]  |  285,  and  dtiog  Brocket 
T.  Ohio  &  P.  R.  Oo.,  14  Pa.  [2  Harris]  241, 
53  Am.  Dec.  534;  State  y.  Reed,  88  N.  H. 
09;  Mills,  Em.  Dom.  H  49,  223). 

The  word  "lands"  Is  not  coextensive 
with  the  words  'tenements  and  heredita- 
ments," and  does  not  comprehend  incorpo- 
real hereditaments.  In  re  Handley's  Estate, 
57  AtL  755,  757»  208  Pa.  388  (citing  2  Jarm. 
Wills,  382). 

Easemeat, 

Under  Laws  1896,  p.  796,  e.  908,  I  2,  as 
amended  by  Laws  1899,  p.  1589,  c  712,  pro- 
viding that  the  term  '*land"  shall  include, 
not  only  the  land  itself,  but  all  buildings  and 
other  articles  and  structures  and  superstruc- 
tures erected  on  or  under  the  same,  where  a 
turnpike  company  did  not  own  the  fee  in  the 
land,  but  owned  a  continuing  easement  there- 
in for  the  maintenance  of  the  pike  during 
the  life  of  the  company's  franchise,  such 
easement,  together  with  the  corporation's 
tangible  property,  consisting  of  bridges,  cuN 
verts,  ditches,  prepared  roadbeds,  and  struc- 
tures on  the  soil,  were  taxable  to  it  as  land. 
In  re  President  of  Albany  &  B.  Turnpike 
Road  Co.,  87  N.  Y.  Supp.  1104,  1105,  94  App. 
Div.  509. 

Mine. 

The  word  "lands,"  as  used  in  a  statute 
governing  descent  and  distribution,  which 
provides  that  a  surviving  spouse  shall  be  en- 
titled to  an  estate  for  life  in  the  lands  of  an 
intestate  leaving  Issue,  remainder  to  such  is- 
sue, includes  a  mine  open  at  the  time  of  the 
vesting  of  the  life  estate,  and  such  mine  is, 
under  the  statute,  inherited  as  lands  by  the 
life  tenant.  Lone  Acre  Oil  Co.  v.  Swayne 
(Tex.)  78  S.  W.  380,  383. 

LANDLORD  AND  TENANT. 

The  relation  of  "landlord  and  tenant"  is 
that  wliich  subsists  by  virtue  of  a  contract 
for  the  possession  of  lands  at  will,  for  a 
definite  period,  or  for  life.  Fobs  v.  Stanton 
(Vt)  57  Atl.  942. 

The  reservation  of  rent  In  some  form 
and  allegiance  to  the  title  are  distinguishing 
characteristics  of  a  contract  by  which  the 
relation  of  landlord  and  tenant  exists.  An- 
drews V.  Brwin  (Ky.)  78  S.  W.  902,  903. 

LARCENY. 

Embezzlement   distinguished,   see   ''Em- 
bezzlement*' 

LAST  PUBLICATION. 

In  Comp.  Laws  N.  M.  1897,  $$  2956,  2967, 
relating  to  a  publication  of  a  notice,  and  re- 
quiring the  last  publication  at  least  two 
weeks  before  the  return  day,  by  "last  publi- 


cation" the  last  act  of  making  the  notice 
public — ^the  last  insertion  in  a  newspaper  pre- 
scribed— ^was  intended,  not  the  last  day  of 
the  period  for  which  the  publication  was  di- 
rected. Harrison  v.  Wallis,  90  N.  Y.  Supp. 
44,  49,  44  Misc.  Rep.  492. 

LAST  SESSION. 

In  a  statute  providing  that  supervisors 
might,  at  thehr  last  session  before  regular 
election,  etc.,  "last  session"  means  the  last 
regular  session  appointed  by  law.  It  has  no 
reference  to  special  sessions  called  for  some 
specific  purpose.  The  "session"  includes  the 
entire  sittings  of  the  board,  from  the  meet- 
ing on  the  first  day  till  the  final  adjourn- 
ment   Tuohy  V.  Chase,  SO  Cal.  524,  527. 

LATENT  AMBIGUITY. 

**A  latent  ambiguity  in  a  will,  which 
may  be  removed  by  extrinsic  evidence,  may 
arise  (1)  either  when  it  names  a  person  as 
the  object  of  a  gift,  or  a  thing  as  subjecf  to 
it,  and  there  are  two  persons  or  things  that 
answer  such  name  or  description;  or  (2) 
when  the  will  contains  a  misdescription  of 
the  object  or  subject,  as  where  there  is  no 
person  or  thing  in  existence,  or,  if  in  exist- 
ence, the  person  is  not  the  one  intended,  or 
the  thing  does  not  belong  to  the  testator." 
Wheaton  y.  Pope,  97  N.  W.  1048,  1048,  91 
Minn.  299  (quoting  Patch  v.  White,  117  U. 
S.  210,  6  Sup.  Ct  617,  29  L.  Ed.  860). 

LAW. 

See  •TBy-Law";  "Common  Law";  **De- 
cision  Against  Law";  "Error  of  Law"; 
"General  Law";  "Special  Law." 

*'An  unconstitutional  act  is  not  a  law. 
It  confers  no  rights.  It  imposes  no  duties. 
It  affords  no  protection.  It  creates  no  of- 
fense. It  is  in  legal  contemplation  as  inop- 
erative as  though  it  had  never  been  passed." 
Wright  V.  Davis,  48  S.  E.  170,  172,  120  Qa. 
670  (quoting  Norton  v.  Shelby  County,  118 
U.  S.  425.  6  Sup.  Ct.  1121,  30  L.  Ed.  178). 

The  phrase,  "which  may  by  law  be 
brought  before  him,"  used  in  a  statute  de- 
fining the  offense  of  bribery,  and  making  it 
a  material  element  thereof  that  the  offered 
bribe  shall  be  on  a  question  which  may  by 
law  be  brought  before  the  peraon  sought  to 
be  bribed  in  his  oftlcial  capacity,  means  a 
law  in  force  at  the  time  of  the  offered  bribe. 
State  V.  Butler,  77  S.  W,  560,  572,  178  Ma 
272. 

I.AW  OF  THE  LAND. 

"The  phrase  'law  of  the  land,*  as  used 
in  the  Bill  of  Rights,  is  not  easy  of  definition. 
It  does  not  mean  any  act  that  the  Legis- 
lature may  have  passed,  if  such  act  does 
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not  give  to  one  opportunity  to  be  heard  be- 
fore being  deprived  of  property,  liberty,  or 
reputation,  or,  having  been  deprived  of  ei- 
ther, does  not  afford  a  like  opportunity  of 
showing  the  extent  of  his  injury  and  give 
an  adequate  remedy  to  recover  therefor. 
Whatever  the  term  may  mean,  it  does  mean 


ukwruL. 


See  "Shall  be  Lawful" 

LAWrUI.  CITBREKT  MOHET. 

Where  a  theft  la  charged,  and  the  alle- 
""***'^'T*  t^c  uci-iii  uittjr  xu^au,  it.  uvvci  iucou  g^^Q^  jg  general  that  the  money  taken  was 
due  and  orderly  procedure  of  courts  In  the   f^^^,  ^f,^^^  ^^„^  ^,  ^  D^ted  ttaT" 

the  evidence  must  show  that  it  was  legal 


ascertainment  of  damages  for  injury,  to  the 
end  that  the  injured  one  shall  have  remedy — 
that  is,  proper  and  adequate  remedy — ^thus 
to  be  ascertained.  To  refuse  hearing  and 
remedy  for  an  injury  after  its  infliction  is 
a  small  remove  from  infliction  of  penalty 
before  and  without  hearing."  Osborn  v. 
Leach,  47  S.  B.  811,  814,  135  N.  C.  628,  06  L. 
k.  A.  648  (quoting  Hanson  v.  Krehbiel  [Kan.] 
75  Pac.  1041,  64  L.  E.  A.  790). 

To  say  that  the  law  of  the  land  or  due 
process  of  law  may  mean  the  very  act  of  the 
Legislature  which  deprives  the  citizen  of  his 
rights,  privileges,  or  property  leads  to  a  sim- 
ple absurdity.  The  Constitution  would  then 
mean  that  no  person  should  be  deprived  of 
his  property  or  rights,  unless  the  Legislature 
shall  pass  a  law  to  effect  the  wrong;  and 
this  would  be  throwing  the  restraint  away. 
It  follows  that  a  law  which  by  its  own  inher- 
ent force  extinguishes  rights  of  property,  or 
compels  their  extinction  without  any  legal 
proceedings  whatever,  comes  directly  in  con- 
flict with  the  Constitution.  King  v.  Hatfield 
(U.  S.)  130  Fed.  564,  579  (quoting  Wyne- 
hamer  v.  People,  13  N.  Y.  [3  Kern.]  378). 

The  clause,  "law  of  the  land,"  in  Const 
art  1,  {  1,  providing  that  no  member  of  the 
state  shall  be  disfranchised  or  deprived  of 
any  of  his  rights  or  privileges,  unless  by 
the  law  of  the  land  or  the  Judgment  of  his 
peers,  means  a  general  and  public  law,  equal- 
ly binding  on  every  member  of  the  communi- 
ty. Eosin  V.  Lidgerwood  Mfg.  Co.,  86  N.  Y. 
Supp.  49,  51,  89  App.  Div.  245. 

The  expressions  "due  course  of  law"  and 
"law  of  the  land"  do  not  mean  any  act  that 
the  Legislature  may  have  passed,  if  such  act 
does  not  give  to  one  opportunity  to  be  heard 
before  being  deprived  of  property,  liberty,  or 
reputation,  or,  having  been  deprived  of  ei- 
ther, does  not  afford  a  like  importunity  of 
showing  the  extent  of  his  injury  and  give 
an  adequate  remedy  to  recover  therefor. 
Hanson  v.  Krehbiel  (Kan.)  75  Paa  1041»  1042, 
64  L.  B.  A.  790. 


LAW  OF  THE  ROAD. 

The  custom  of  the  road,  and  the  law 
founded  on  it,  to  go  to  the  right  of  the  cen- 
ter of  the  road  in  order  to  safely  pass,  gov- 
erns the  case  of  vehicles  passing  on  the  same 
side  of  the  roads  and  streets  so  wide  that 
there  is  no  necessity  for  them  to  turn  to 
the  right  of  the  center  line  in  order  to  pass 
safely.  Wright  y.  Fleischman,  86  N«  Y. 
Supp.  6%  41  Misc.  Eep.  583. 


tender  coin  or  legal  tender  currency  of  the 
United  States,  and  the  nickel  Is  legal  tender 
under  the  provisions  of  U.  S.  Comp.  St  1901, 
p.  2349.    Black  v.  State  (Tex.)  79  S.  W.  31L 

UkWrUL  EKTRY. 

The  expression  that  the  "entry  must  be 
lawful'*  means,  not  that  it  must  have  been 
effected  under  a  formal  right  capable  of  en- 
forcement by  legal  proceedings,  but  that  it 
must  not  be  through  any  unlawful  or  wrong- 
ful act,  upon  which  the  mortgagee  would  be 
estopped  to  found  a  right  Stouffer  v.  Har- 
lan (Kan.)  74  Pac.  610,  613,  64  L.  B.  A.  320. 

UkWFUL  HEIRS. 

Devise  to  lawful  heirs  as  devise  to  class, 
see  "Class." 

The  word  "lawful,**  qualifying  the  word 
"heirs,"  is  not  sufficient  per  se  to  show  an 
Intention  not  to  use  the  word  "heirs**  in  its 
ordinary  legal  sense  as  a  word  of  Inheritance 
or  of  limitation.  Wool  v.  Fleetwood  (N.  C.) 
48  S.  B.  785,  789. 

The  words  "lawful  heirs,'*  as  used  in  a 
will  whereby  the  testator  bequeathed  his 
residuary  estate  to  his  lawful  hehra,  without 
other  or  further  designation  as  to  who  are  in- 
tended as  his  beneficiaries,  and  directed  that 
the  same  should  be  equally  divided  among 
his  lawful  heirs,  share  and  share  alike,  de- 
scribed all  the  persons  who,  at  the  time  of 
the  death  of  the  testator,  answered  the  de- 
scription of  lawful  heirs  and  were  entitled 
to  share  in  the  residuary  estate,  regardless 
of  the  degree  of  their  relationship  to  the  tes- 
tator, and  resort  must  be  had  to  the  statute 
in  order  to  determine  who  were  the  legal 
heirs  of  the  testator.  Mooney  t.  Purpus,  70 
N.  B.  894^  895,  70  Ohio  St  67. 

LEASL 

A  lease  is  a  commutative  contract  Wer- 
leln  T.  Janssen,  36  South.  216,  218, 112  La.  3L 

The  contract  employed  in  the  creation  of 
the  relation  of  landlord  and  tenant  is  called 
a  "lease,"  and  with  reference  to  this  the  par- 
ties are  designated  as  "lessor"  and  "lessee." 
Foss  V.  Stanton  (Vt)  57  AU.  942. 

A  lease  is  *'a  species  of  contract  for 
the  possession  and  profits  of  lands  and  tene- 
ments,  either  for  life,  or  for  a  certain  term 
of  years,  or  during  the  pleasure  of  the  par- 
ties."   ▲  writing  by  which  defendants  gave 
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plaintiff  the  right  to  enter  on  and  take  pos- 
Bession  of  a  strip  of  their  land,  and  construct 
thereon  a  tramway,  and  occupy  It  for  a 
stated  time,  in  consideration  of  a  certain 
amount  per  year,  is  a  lease.  Asher  v.  John- 
son (Ky.)  82  S.  W.  800,  801  (quoting  Bouvier). 

An  instrument  reciting  that  it  is  agreed 
that  a  lease  will  be  given  on  certain  terms, 
and  which  was  preceded  by  a  letter  in  which 
different  terms  were  proposed,  and  the  par- 
ties subsequently  agreed  on  still  other  terms, 
did  not  constitute  a  "lease/*  though  it  was 
accompanied  by  a  payment  of  rent  and  the 
lessee  took  possession.  Ver  Steeg  v.  Becker- 
Moore  Paint  Go.  (Mo.)  80  S.  W.  346,  851. 

Where  a  statute  provides  for  the  pay- 
ment of  a  franchise  tax  by  railroads,  express 
companies,  chair  and  dining  car  companies, 
etc.,  to  the  state,  and  also  a  local  tax  to 
the  county,  city,  or  taxing  district,  and  anoth- 
er statute  provides  for  the  ascertainment  of 
the  franchise  tax  according  to  that  propor- 
tion of  the  capital  stock  which  the  length  of 
lines  operated,  owned,  or  leased  in  the  state 
bears  to  the  total  mileage  operated,  owned, 
or  leased,  and  the  proportion  of  the  tax  to 
be  paid  in  any  locality  is  to  be  computed  in 
the  same  way,  a  traffic  arrangement  by  which 
one  railroad  obtains  the  right  to  use  the 
tracks  of  another  for  a  certain  period  of  time 
at  a  certain  rental,  in  order  to  obtain  ingress 
to  a  terminal  city,  is  a  "lease,*'  within  the 
meaning  of  the  statute  and  for  the  mileage 
operated  under  which  the  railroad  is  liable 
to  pay  a  franchise  tax.  Jefferson  County  v. 
Board  of  Valuation  and  Assessment  of  Ken- 
tucky (Ky.)  78  S.  W.  443,  445. 

A  paper  cannot  be  considered  as  a 
''lease,*'  where  it  is  not  signed  by  the  lessee, 
does  not  identify  the  premises,  or  state  when 
the  term  is  to  begin  or  upon  what  dates  the 
rent  is  payable.  Kuntz  v.  Mahrenholz,  88  N. 
T.  Supp.  1002,  1003. 

An  agreement  to  give  a  lease  is  not  a 
••lease,*'  unless  followed  up  by  occupation, 
which  is  evidence  of  lessee's  agreement  to 
hire.  Goldberg  v.  Wood,  90  N.  Y.  Supp.  427, 
428,  45  Misc.  Rep.  827. 

The  word  ''lease,'*  as  ased  in  Bums'  Ann. 
St  Ind.  1901,  §  5524,  providing  that  any  tele- 
phone company  authorized  under  the  act  shall 
have  power  to  lease  or  attach  to  other  tele- 
phone lines  or  exchanges  by  lease  or  pur- 
chase, does  not  include  the  power  to  sell  all 
the  property  and  franchises  of  a  telephone 
company  to  another  corporation,  nor  can  the 
power  to  sell  be  necessarily  implied  from  the 
grant  of  the  expressed  powers.  Cumberland 
Telephone  &  Telegraph  Co.  v.  City  of  Bvans- 
ville  (U.  S.)  127  Fed.  187,  193. 

LEAVE. 

See  **hOBB  Through  His  Leaving.** 

Gotng  away  from  a  horse,  beyond  sight, 
hearing,  and  reasonably  Immediate  reach*  Is 


'"leaving"  it,  within  a  dty  ordinance  declar- 
ing leaving  any  horse  unhitched  within  a 
street  a  nuisance.  Monroe  y.  Hartford  St 
Ry.  Co.,  56  Atl.  498,  500,  76  Conn.  201. 

LEAVENED. 

Edible  wafers,  raised  in  the.  making  by 
the  use  of  baking  powder  or  bicarbonate  of 
soda,  are  ''leavened,**  although  such  agents 
do  not  produce  fermentation.  F.  H.  Leggett 
&  Co.  V.  United  States  (U.  S.)  131  Fed.  817; 
Meyer  &  Lange  v.  Same,  Id. 

IiEFT  WITH. 

A  person  being  in  charge  of  an  office 
must  be  understood  to  have  been  in  charge 
of  the  whole  of  it,  and  a  paper  placed  before 
his  eyes  in  a  conspicuous  place  on  the  office 
desk  therein  is,  in  contemplation  of  Code 
Civ.  Proc.  S  1011,  "left  with  a  person  having 
charge**  of  the  office.  People  v.  Perrls  Irr. 
Dist,  76  Pac.  881,  142  Cal.  601. 

LEGACY. 

See  "Demonstrative  Legacy**;    "General 

Legacy";    "Specific  Legacy." 
Bequest  distinguished,  see  "Bequest" 

A  legacy  implies  a  boanty,  and  not  a 
payment.  In  re  Dailey's  Estate,  89  N.  Y. 
Supp.  588,  542,  43  Misc.  Rep.  652. 

Legacies  are  parcels  of  the  distributable 
estate.  Their  amount  may  be  expressed  in 
precise  figures,  or  they  may  be  determinable 
upon  an  established  basis  of  computation. 
Blakeslee  v.  Pardee,  56  Atl.  503,  505,  76  Conn. 
263. 


LEGAL  AND  SUFFICIENT  FENCE. 

The  'phrase  "legal  and  sufficient  fence,'* 
as  used  in  Rer.  St  1883,  c  51,  {§  86,  37,  re- 
quiring a  railroad  company  to  erect  and  main- 
tain along  the  line  of  its  road  a  legal  and 
sufficient  fence,  means  a  fence  sufficient  to 
restrain  and  exclude  any  of  the  ordinary  do- 
mestic animals  from  straying  on  that  part 
of  its  track  which  passes  through  and  is 
contiguous  to  the  inclosure  where  such  ani- 
mals are  pastured  or  kept ;  and  a  fence  abut- 
ting a  railroad,  four  feet  in  height  and  other- 
wise complying  with  the  statute,  and  that 
will  restrain  horses,  cows,  and  oxen,  but  will 
not  restrain  sheep,  is  not  a  legal  and  suffi- 
cient fence.  Cotton  v.  Wiscasset,  W.  &  F. 
R.  Co.,  57  Atl.  785,  786,  88  Me.  511. 

LEGAL  COUNTY  ROAD. 


In  Sess.  Laws  1893,  p.  880,  making  a 
county  liable  for  injuries  from  defects  in  a 
"legal  county  road,"  it  is  apparent  that  the 
Legislature  only  intended  to  provide  a  rem- 
edy for  injuries  received  by  a  traveler  oo 
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a    county  road    or    highway.     Bchroeder  t. 
Maltnomab  County  (Or.)  76  Pac.  772^  778. 

LEGAL  HEIRS. 

My   legal  helm,  aee  «'B|y.'* 

LEGAL  HOLIDAY. 

The  words  "legal  holidayg,**  as  lued  In 
Comp.  Laws  18d7,  §  6895,  requiring  aaloona 
to  be  closed  on  all  ''legal  holidays,"  not  only 
includes  legal  holidays  existing  at  the  time 
of  the  adoption  of  the  section,  but  includes 
holidays  subsequently  created  by  the  Legis* 
lature,  such  as  Labor  Day,  made  a  holiday 
by  the  act  of  1893.  People  t.  Kriesel  (Mich.) 
98  N.  W.  850,  851. 

LEGAL  INTEREST. 

See  ''DUrect  Legal  Interest" 

LEGAL  REPRESENTATIVE 

The  phrase  ''legal  representatlTes,'*  In 
its  ordinary  acceptation,  means  executors  and 
administrators,  though  it  may  mean  next  of 
kin  or  descendants.  Kelsay  y.  Baton  (Or.) 
76  Pac.  770,  772. 

The  phrase  ''legal  representatives"  usu- 
ally means  executors  or  administrators,  but 
it  cannot,  of  course,  mean  executors  and  ad- 
ministrators only,  in  whatever  instrument  it 
may  appear,  and  with  reference  to  all  the 
different  subject-matters  treated  of  in  the 
multitude  of  varying  instruments,  and  no 
matter  what  the  plain  purpose  of  the  maker 
of  the  instrument  using  the  phrase  may  be 
in  using  it  It  may,  in  various  circumstances, 
mean  executors,  administrators,  heirs,  lega- 
tees, assignees,  and  devisees,  even  while  lega- 
tees or  devisees  are  strangers;  in  short,  it 
may  mean  any  person  or  corporation  taking 
the  beneficial  interest  in  property,  real  or 
personal  Allen  v.  Alliance  Trust  Oa  (Miss.) 
86  South.  285,.  28a 

Under  a  will  giving  legacies  to  relatives 
who  shall  be  living  or  whose  legal  representa- 
tives shall  be  living  at  a  certain  time,  the 
words  "legal  representatives"  mean  children 
or  lineal  descendants.  Miller  t.  Metcalf,  58 
Atl.  743,  745,  77  Conn.  17a 

The  words  "legal  representatives,**  as 
used  in  a  contract  for  preferential  rates  be- 
tween a  railroad  company  and  a  shipper, 
which  provided  that  the  railroad  agreed  to 
transfer  logs  for  such  shipper  and  his  as- 
signs at  a  prescribed  rate,  and  defined  the 
word  "assigns"  as  limited  to  the  shipper^s 
legal  representatives  in  case  of  death,  to  his 
successors  in  the  timber  and  lumber  business 
in  case  of  his  retirement,  and  to  any  mill 
that  he  might  baild  or  purchase,  does  not  in- 
clude a  legatee  of  the  siiipper's  lumber  busi- 


ness under  his  wilL     Sullivan  v.  Louisville 
&  N.  R.  Ck>.,  85  South.  694,  697,  138  Ala.  65a 

On  the  death  of  a  party  to  an  acti<A  in- 
volving real  estate,  the  heir  of  the  deceased 
party  must  be  brought  in  as  successor,  and 
hence  a  contention  that  the  provisions  of  the 
Code  of  Public  General  Laws,  providing  that 
if  a  party  to  a  suit  in  equity  shall  die  before 
final  decree,  leaving  heirs  at  law  or  represen- 
tatives who  should  be  made  parties,  it  shall 
not  be  necessary  to  file  an  amended  bill,  do 
not  contemplate  that  such  proceedings  should 
be  revived  by  summoning  in  the  heir,  but 
that  they  mean,  by  using  the  term  "legal 
representative,"  that  the  purchaser,  and  none 
other,  in  case  of  a  sale  of  the  land  by  the 
fraudulent  vendee,  should  be  brought  in,  is 
untenable.  Sinclair  v.  Auxiliary  Realty  O). 
(Md.)  57  Atl.  664,  66a 

LEGAL  RIGHT. 

The  order  of  deportation  of  a  Chinese 
person,  who  has  plainly  violated  the  exclu- 
sion act,  made  by  a  court  of  the  United 
States,  pursuant  to  the  acts  of  (ingress,  is 
not  made  in  an  ordinary  Justiciable  case,  and 
does  not  deal  with  "legal  rights,"  as  that  ex- 
pression is  generally  understood.  It  merely 
involves  the  unpretended  claim  to  remain  in 
this  country  of  an  individual  who,  against 
settled  American  policy  and  against  the  posi- 
tive command  of  our  statutes,  has  surrepti- 
tiously and  fraudulently  obtruded  his  unac- 
ceptable presence  among  our  people.  United 
States  T.  Fah  Chung  (U.  S.)  132  Fed.  100, 110. 


LEGATEE. 

See  'H^eneral  Legatee" ;  ''Residuary  Leg- 
atee" ;  "Sole  Legatee" ;  "Specific  Leg- 
atee." 


LEGISLATION. 

See  "Class  Legislation.** 

LEGISLATIVE  OFFICER. 

Legislative  ofllcers  are  those  whose  du- 
ties relate  mainly  to  the  enactment  of  laws. 
State  V.  Kelly,  77  S.  W.  996;  907.  103  Mo. 
App.  711  (quoting  Bouvier). 

LEGISLATIVE  POWERS. 

See  "Fall  L^lslatiTe  PowtnT 

LEGITIMATE  PURPOSE 

The  term  "legitimate  purpose,"  as  applied 
to  the  acts  of  a  municipal  corporation,  means 
such  a  purpose  as  is  authorized  by  the  muuiC' 
ipal  charter.  Vaughn  v.  Village  of  Green- 
casUe,  78  S.  W.  60»  61.  104  Mo.  App.  206. 


LESSEil 

LESSEE. 

Ab  owner»  see  "Owner*" 

LET. 

See  "Agree  to  Let'* 
LETFOBHIRB. 
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Ing"  a  tax  by  execution.  In  different  places 
in  these  laws  the  board»of  county  commis- 
sioners are  authorized  to  "levy,"  or  lay,  tax- 
es, while  the  word  ^'collect"  is  used  to  define 
the  power  of  the  county  treasurers  to  gather 
in  or  receive  money  for  taxes  theretofore  as- 
sessed by  county  assessors  and  levied  by  the 
boards.  Parsons  v.  People  (Colo.)  76  Pac. 
666,  669. 


As  used  In  an  ordinance  providing  for 
the  payment  of  a  license  by  owners  of  ve- 
hicles used  or  let  for  hire,  the  term  ''letting 
for  hire"  was  intended  to  apply  to  cases 
where  persons,  the  hirers,  took  temporary 
possession  of  the  wagon  and  team.  Swetman 
V.  City  of  Covington  (Ky.)  82  S.  W.  386. 

LETTER  PATENT. 

A  license  to  keep  a  dramshop  is  not  a 
**letter  patent,"  which  can  be  tested  or  va- 
cated by  quo  warranto.  Hargett  v.  Bell,  46 
S.  B.  749,  750,  134  N.  C.  394. 

LEVY. 

All  levies,  see  "All." 

•The  strict  meaning  of  the  word  'levy' 
is  usually  a  seizure  of  the  defendant's  prop- 
erty." By  the  word  "levy,"  as  used  in 
Bankr.  Act  July  1,  1808,  c.  641.  «  67f,  30 
Stat  565  [U.  8.  Comp.  St  1901,  p.  3450], 
making  void  all  levies.  Judgments,  attach- 
ments, or  other  liens  obtained  through  legal 
proceedings  within  four  months  prior  to  the 
bankruptcy  of  an  insolvent  defendant,  seems 
to  include  any  seizure  of  property  in  the 
bankrupt's  possession  and  which  be  claims 
to  own,  and  seems  to  cover  a  seizure  on  a 
writ  of  replevin  in  a  suit  to  recover  property 
sold  and  delivered  on  credit  under  a  contract 
which  the  plaintiff  claims  a  right  to  rescmd 
for  fraud.  In  re  Weinger,  Bergman  &  Co. 
(U.  8.)  126  Fed.  875,  877. 

The  word  "levy,"  as  used  in  constitu- 
tional and  statutory  provisions  that  the  coun- 
ty commissioners  shall  levy  a  tax  in  their 
respective  counties  for  the  support  of  pub- 
lic schools,  and  that  county  boards  shall 
levy  an  annual  tax  on  all  the  property  In 
their  respective  counties,  to  be  collected  at 
the  same  time  and  by  the  same  officers  as 
other  taxes,  excludes  from  the  act  of  levying 
any  signification  of  creation.  The  duty  to 
levy  Imposed  on  the  board  is  therefore  pure- 
ly ministerial,  and  only  Imports  that  it  should 
take  such  action  as  would  result  in  the  tax 
being  placed  on  the  auditor's  books.  The 
tx>ard8  have  no  power  to  do  anything  more 
or  less  than  require  that  the  tax  be  entered. 
Dickson  V.  Burckmyer,  46  8.  B.  343,  346,  67 
a  O.  526. 

In  our  revenue  laws  the  word  "levy"  Is 
sometimes  used  in  the  sense  of  "raising"  or 
'^imposing,"  and  not  in  the  sense  of  "collect- 


LEWDNESS. 

"Lewdness  is  lustfulness  and  lascivious 
behavior;  a  synonym  of  unchastity,  sensuali- 
ty, and  debauchery."  On  a  prosecution  for 
keeping  a  house  of  ill  fame,  instructions  that 
a  house  resorted  to  for  the  pm'pose  of  prosti- 
tution and  lewdness  was  a  house  visited  by 
persons  of  both  sexes  for  the  purpose  of  hav- 
ing sexual  intercourse,  or  some  other  lewd 
purpose,  and  that  lewdness  was  the  unlaw- 
ful indulgence  of  the  animal  desires,  were 
correct  State  t.  Wilson  (Iowa)  99  N.  W. 
1060,  1061« 

LIABLE. 

The  words  "probable,-  "likely,'*  and  "li- 
able" are  synonymous  when  applied  to  the 
effects  of  a  personal  injury,  each  dealing  with 
reasonable  probability,  not  with  possibility, 
and  what  may  probably,  or  is  likely  or  liable 
to,  be  the  future  result  of  a  personal  injury, 
is  competent  evidence  to  prove  what  Is  rea- 
sonably certain  in  the  matter.  Hallum  v. 
Village  of  Omio  (Wis.)  99  N.  W.  1051,  1054. 

LIBELOUS  PER  SE. 

A  written  or  printed  statement  or  article 
published  of  or  concerning  another,  which  is 
false,  and  tends  to  injure  his  reputation  and 
thereby  expose  him  to  public  hatred,  con- 
tempt, scorn,  obloquy,  or  shame.  Is  "libelous 
per  se."  Woolworth  r.  Star  Co.,  90  N.  Y. 
Supp.  147. 148,  97  App.  Dlv.  525  (citing  Triggs 
V.  Sun  Printing  &  Publishing  Co.,  179  N.  Y. 
144,  153,  71  N.  E.  739,  742,  66  L.  B.  A.  612). 

An  article  designed  and  calculated  to  ex- 
hibit plaintiff  as  a  shallow,  ridiculous,  and 
contemptible  person,  dishonest  and  undeserv- 
ing of  confidence,  Is  libelous  per  se.  Morse 
V.  Times-Kepublican  Printing  Co.  (Iowa)  100 
N.  W.  867,  869. 

LIBERTY. 

The  terms  "life,-  •'liberty,-  and  •'prop- 
erty"  are  representative  terms,  and  intended 
to  cover  every  right  to  wliich  a  member  of 
the  body  politic  is  entitled  under  the  law. 
These  terms  include  the  right  of  self-defense, 
freedom  of  speech,  religious  and  political 
freedom,  exemption  from  arbitrary  arrests, 
and  the  right  freely  to  buy  and  sell  as  others 
may.  Indeed,  they  may  embrace  all  our  lib- 
erties, personal,  civil,  and  political,  including 
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the  rights  to  lahor,  to  contract,  to  terminate 
contractfl,  and  to  acquire  property.  None  of 
these  liberties  and  rights  can  be  taken  away, 
exc^t  by  due  process  of  law.  Ck>ffeyTllle 
Vitrified  Brick  &  Tile  Co.  t.  Perry  (Kan.)  76 
Pac.  848,  850,  66  L.  B.  A.  185  (citing  aillespie 
y.  People,  188  111.  176,  68  N.  B.  1007,  52  L. 
a  A.  283,  80  Am.  St  Rep.  176). 

The  word  "liberty,"  as  osed  In  CJonst 
art  2,  providing  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  except  by 
due  process  of  law,  means  not  only  the  right 
to  freedom  from  actual  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to  use 
his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood 
in  any  lawful  calling,  and  to  pursue  any  law- 
ful trade  or  vocation.  State  ex  rel.  Galle  v. 
City  of  New  Orleans  (La.)  36  South.  999,  1001 
(citing  In  re  Jacobs,  98  N.  Y.  98,  50  AnL  Rep. 


IiIBEBTT  OF  CONTRACT. 

Liberty  of  contract  does  not  imply  liber- 
ty in  a  corporation  or  individuals  to  defy  the 
national  will  when  legally  expressed;  nor 
does  it  involve  a  right  to  deprive  the  public 
of  the  advantages  of  free  competition  in  trade 
and  commerce.  The  enforcement  of  Anti- 
Trust  Act  July  2, 1890,  c.  647,  26  Stat  209  [U. 
8.  Comp.  St  1901,  p.  3200],  declaring  illegal 
every  combination  or  conspiracy  In  restraint 
of  interstate  or  foreign  commerce,  and  for- 
bidding attempts -to  monopolize  such  com- 
merce, or  any  part  of  it,  does  not  infringe  on 
liberty  of  contract  Northern  Securities  Co. 
V.  United  States,  24  Sup.  Ct  43G,  46%  193  U. 
a  197,  48  L.  Ed.  679. 

IiIB£BTT  OF  THE  PBE88. 

The  "liberty  of  the  press,"  guarantied  by 
Const  art  1,  {  7,  guarantying  to  every  per- 
son the  liberty  to  speak,  write,  and  publish 
his  sentiments  on  all  subjects,  but  holding 
him  responsible  for  the  abuse  of  that  right, 
has  never  been  held  to  mean  that  the  pub- 
lisher of  a  newspaper  shall  be  any  less  re- 
sponsible than  any  other  person  would  be  for 
publishing  otherwise  the  same  libelous  mat- 
ter. The  contrary  rule  has  been  affirmed  by 
the  courts  of  this  country  and  England  with 
great  uniformity.  Morse  v.  Tlmes-Bepubli- 
can  Printing  Co.  aowa)  100  N.  W.  867,  873 
(citing  Jones  v.  Townsend,  21  Fla.  431,  58 
Am.  Bep.  676;  Sheckell  v.  Jackson,  64  Mass, 
[10  Cush.]  25;  Aldrich  v.  Press  Printing  Co., 
9  Minn.  138  [Gil.  123],  83  Am.  Dec.  84;  Boot 
V.  King  [N.  Y.]  7  Cow.  628;  Tllson  v.  Bob- 
bins, 68  Me.  295,  28  Am.  Bep.  50;  Smart  v. 
Blanchard,  42  N.  H.  137;  Foster  v.  Scripps, 
89  Mich.  376,  33  Am.  Bep.  403;  Barr  v.  Moore, 
87  Pa.  385,  30  Am.  Bep.  367;  Eviston  v. 
Cramer,  47  Wis.  659,  3  N.  W.  392;  Edwards 
V.  San  Jose  Printing  &  Pub.  Soc,  99  CaL 
431,  34  Pac.  128,  37  Am.  St  Bep.  70;  Mc- 
Allister T.  Detroit  Free  Pre8S»  76  Mich.  338» 


43  N.  W.  431,  15  Am.  8t  Bep.  818;  Up- 
ton T.  Hume,  24  Or.  420»  88  Pac.  810,  21  L. 
B.  A.  493,  41  Am.  St  Bep.  863;  Smith  t. 
Tribune  Co.  [U.  8.]  22  Fed.  Caa.  689;  Davis 
Y.  Sladden,  17  Or.  259,  21  Pac.  140;  Barnes 
Y.  Campbell,  69  N.  H.  128,  47  Am.  Bep.  183; 
Davis  Y.  Duncan,  7  El.  &  BL  231;  Mallory 
Y.  Pioneer-Press  Co.,  34  Minn.  521,  26  N.  W. 
904;  Delaware,  etc..  Ins,  Co.  v.  Crosdale 
[Del.]  6  Houst  181;  Palmer  Y.  Concord,  48 
N.  H.  216,  97  Am.  Dec  605). 

LICENSE. 

As  office,  see  "Office.** 
Easement     distinguished,     see     "Ease- 
ment" 

The  popular  understanding  of  the  word 
"license"  undoubtedly  is  a  permission  to  do 
something  which,  without  a  license,  would 
not  be  allowable.  Standard  Oil  Co.  v.  Com- 
monwealth (Ky.)  82  a  W.  1020,  1021. 

The  word  "license,**  as  used  in  an  ordi- 
nance requiring  every  person  and  corpora- 
tion erecting  and  using  poles  on  the  public 
streets  of  a  city  to  pay  as  a  license  therefor 
a  certain  sum  for  each  pole,  means  the  sum 
paid  for  permission  to  erect  or  maintain  poles 
in  the  streets  and  alleys  of  the  city,  for  the 
purpose  of  defraying  the  expenses  of  regu- 
lating and  controlling  the  use  of  the  same 
under  the  police  power  of  the  dty.  City  of 
Ft.  Smith  V.  Hunt  (Ark.)  82  8.  W.  163,  165, 
66  L.  B.  A.  238. 

A  license  confers  the  right  to  do  that 
which,  without  the  license,  would  be  unlaw- 
ful. Board  of  Com'rs  of  Jefferson  County  v. 
Mayr,  74  Pac.  458,  31  Ck>lo.  173  (citing  People 
Y.  Balms,  20  Colo.  489,  3^  Pac.  341). 

The  word  "licenses,"  as  used  in  the  Ill- 
inois act  relating  to  the  Chicago  City  Bail- 
ways,  and  providing  that  any  deeds  of  trans- 
fers of  rights,  privileges,  or  franchises  be- 
tween railway  corporations,  or  any  two  of 
them,  and  all  contracts,  stipulations,  licenses, 
and  undertakings  made,  entered  into,  or  giv- 
en, and  as  made  or  amended  by  and  between 
the  common  council  of  the  city  and  any  one 
or  more  of  the  railway  corporations  respec^ 
lug  the  location,  use,  or  exclusion  of  rail- 
ways in  or  upon  the  streets,  or  any  of  them, 
of  the  city,  etc.,  refers  to  the  designation  by 
the  council  of  the  streets  to  be  occupied  by 
the  companies.  Govin  y.  City  of  Chlaigo  (U. 
S.)  132  Fed.  848,  857. 

UCEH8EB. 

A  person  is  a  mere  licensee  where  he 
was  not  on  the  premises  by  invitation  ex- 
pressed or  Implied,  nor  for  any  business  con- 
nected with  defendant  nor  in  relation  to  any 
business  for  which  the  freight  house  in  which 
he  was  injured  was  used,  but  went  there  of 
his  own  volition,  uninvited,  concerning  a  mat- 
ter which  was  personal  to  himself  In  which 
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the  defendant  bad  no  interest    Means  t. 
Southern  OaL  R.  Co.  (OaL)  77  Paa  1001, 1002. 

LIEN. 

Bee  "Attorney's  Uen'*;  ''Builder's  Lien"; 
••CJommon-Law  Lien";  "Equitable 
Lien";  "Mechanic's  Lien";  "Vendor's 
Lien." 

A  lien  is  a  hold  or  claim  wliich  one  per- 
son has  upon  the  property  of  another  as  a 
security  for  some  debt  or  charge.  In  the  na- 
ture of  things,  no  tax  or  assessment  can  ex- 
ist, so  as  to  become  a  lien  or  incumbrance 
upon  real  estate,  until  the  amount  thereof  is 
ascertained  and  determined.  Gillmor  t. 
Dale,  75  Pac.  932,  034,  27  Utah,  872. 

An  attachment  on  mesne  process  under 
the  statute  creates  a  lien.  This  lien  does  not 
depend  upon  possession.  It  is  created  by 
process  of  law,  sometimes  by  a  record  of  the 
doings  of  an  officer,  as  in  the  case  of  attach- 
ments of  real  estate  and  of  personal  property 
that  cannot  easily  be  removed.  Undoubted- 
ly an  attachment  by  trustee  process  gives  a 
lien  on  property  which  will  be  good  against 
bankruptcy,  if  more  than  four  months  old. 
Snyder  v.  Smith,  09  N.  B.  1089,  1090,  185 
Mass.  68. 

A  personal  claim  against  a  bankrupt's 
estate  does  not  constitute  a  lien.  Bason  v. 
Garrison  &  Kelly  (Tex.)  82  S.  W.  800,  801. 

LIFE. 

The  terms  "life,"  "liberty,"  and  "prop- 
erty" are  representative  terms,  and  intended 
to  cover  every  right  to  which  a  member  of 
the  body  politic  is  entitled  under  the  law. 
These  terms  include  the  right  of  self-defense, 
freedom  of  speech,  religious  and  political 
freedom,  exemption  from  arbitrary  arrests, 
and  the  right  freely  to  buy  and  sell  as  others 
may.  Indeed,  they  may  embrace  all  our  lib- 
erties, personal,  civil,  and  political,  including 
the  rights  to  labor,  to  contract,  to  terminate 
contracts,  and  to  acquire  property.  None  of 
these  liberties  and  rights  can  be  taken  away, 
except  by  due  process  of  law.  'Coffeyville 
Vitrified  Brick  A  Tile  CJo.  v.  Perry  (Kan.)  76 
Pac.  848,  850,  66  L.  R.  A.  185  (cithig  GUlespie 
V.  People,  188  111.  176,  58  N.  B.  1007,  52  U 
R.  A.  283,  80  Am.  St.  Rep.  176). 

ZiIFE  nrSURAHOE. 

Life  policy  as  chose  in  action,  see  "Cniose 
in  Action." 

Life  insurance  is  a  promise  to  pay  a  cer- 
tain sum  upon  the  death  of  the  insured.  Bill- 
son  V.  Straw,  97  N.  W.  168,  170,  119  Wis.  502. 

LIKE  KIND. 

The  words  "like  kind,"  as  used  in  Code, 
e.  151,  f  1,  providing  that  a  person  who  shall 
8  Wds.  ftp.— 58 


keep  or  exhibit  a  gaming  table  commonly 
called  A.  B.  G.  or  £.  O.  table,  or  faro  bank, 
or  keno  table,  or  "table  of  like  kind,"  etc., 
shall  be  punished,  etc.,  are  used  in  a  broad 
sense,  and  the  act  forbids  certain  kinds  of 
gaming,  among  which  are  faro  banks  and 
keno  tables,  and  all  other  games  like  them. 
So,  on  a  trial  for  unlawfully  keeping  and  ex- 
hibiting a  slot  machine,  it  is  not  error  to  in- 
struct the  Jury  that  if  they  shall  believe  that 
the  slot  machine  described  is  a  gaming  table, 
and  that  the  machine  is  so  constructed  that 
it  offers  unequal  chances  to  the  player  and 
exhibitor,  and  that  the  unequal  chances  are 
in  favor  of  the  exhibitor,  then  the  slot  ma- 
chine is  a  gaming  table  of  like  kind  and  char- 
acter to  A.  B.  0.  and  E.  O.  tables,  faro  bank, 
and  keno  table.  State  y.  Oaughan  (W.  Va.) 
48  S.  B.  210,  212. 

LIKELY. 

Liable  synonymous,  see  "Liable." 

While  the  term  "likely"  has  in  it  to  a 
certain  extent  an  element  of  probability,  it  is 
not  strong  enough  to  make  proper  evidence 
facts  which  are  likely  to  occur.  In  an  action 
for  injuries,  a  medical  expert  cannot  be  asked 
as  to  whether  an  injury  such  as  the  plaintiff 
received  would  be  "likely"  to  produce  the 
condition  related  to  the  witness.  Higgins  v. 
United  Traction  Co.,  89  N.  T.  Supp.  76,  77, 
96  App.  Div.  69. 

LIMIT. 

The  words  "limit  and  control,"  as  used 
in  Acts  1902,  p.  420,  c.  300,  entitled  "An  act 
to  limit  and  control  the  expenditure  of  mon- 
ey upon  public  highways"  by  a  designated 
county,  are  sufficiently  broad  to  cover  a  pro- 
vision in  the  body  of  the  act  prohibiting  the 
county  commissioners  from  levying  taxes  on 
the  assessable  property  of  the  county  for  the 
purpose  of  constructing,  maintaining,  and  re- 
pairing any  highway,  bridge,  or  public  road 
not  in  whole  or  in  part  within  the  county; 
and  hence  the  act  is  not  in  conflict  with 
Const,  art.  3,  §  29,  providing  that  every  law 
shall  express  but  one  subject,  which  shall  be 
described  in  its  title.  Commissioners  of 
Queen  Anne's  County  v.  Commissioners  of 
Talbot  Co.  (Md.)  57  AtL  1,  8. 


lilMITATIOK. 

The  word  "limitation,"  as  used  in  a  lease 
for  a  term  of  years,  reciting  that  it  is  sub- 
ject to  the  conditional  limitations  herein  stat- 
ed, and  stipulating  in  the  following  para- 
graph that  the  occupation  of  the  premises  by 
the  tenant  and  his  family  as  a  strictly  private 
dwelling  apartment  is  a  specific  considera- 
tion for  the  granting  of  the  lease,  means  re- 
striction. Schwoerer  v.  Connolly,  88  N.  Y. 
Supp.  818,  819,  44  Misc.  Rep.  222. 
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Z.IMITATIOH  OF  A  REMAINDEB. 

A  "limitation  of  a  remainder,"  strictly 
80  called,  is  a  clause  creating  or  transferring 
an  estate  or  interest  In  lands  or  tenements 
which  is  limited,  either  directly  or  indirectly, 
to  take  effect  in  possession  or  in  enjoyment, 
or  in  both,  subject  only,  to  any  term  of  years 
or  contingent  interest  that  may  Intervene  im- 
mediately after  the  regular  expiration  of  a 
partlcultir  estate  or  freehold  prerionsly  cre- 
ated together  with  it  by  the  same  instru- 
ment out  of  the  same  subject  of  property. 
Biggerstaff  v.  Van  Pelt,  69  N.  B.  804,  806, 
207  111.  611  (citing  Smith,  Bx.  Int  |  169). 

LINE. 

See  "Half  Section  Line.** 

UME  TREES. 

"Line  trees"  are  "trees  standing  directly 
on  the  boundary  between  lands  of  adjoining 
owners,"  and  are  "usually  considered  com* 
mon  property,  which  neither  may  destroy 
without  the  consent  of  the  other.'*  Hamdon 
▼.  Stnltz  (Iowa)  100  N.  W.  329,  330  (citing 
Musch  Y.  Burkhart.  83  Iowa.  301,  48  N.  W. 
1025,  12  L.  R.  A.  484,  32  Am.  St  Rep.  805). 

LINSEED  OIL 

Laws  1897,  p.  408,  c.  217,  provides  that 
no  person  or  corporation  shall  manufacture 
or  sell  any  linseed  oil,  unless  the  same  an- 
swers a  chemical  test  for  purity  recognized 
in  the  United  States  Pharmacopoeia,  and  de- 
clares that  the  same  shall  be  sold  under  its 
true  name  and  In  yessels  bearing  proper 
stamps,  describing  it  as  pure  linseed  oil  raw 
or  pure  linseed  oU  boiled.  Laws  1901,  c.  332, 
amends  the  act,  and  provides  that  no  person 
or  corporation  shall  manufacture  linseed  oil, 
unless  the  same  answers  to  a  certain  de- 
scribed test  The  amendment  makes  no  ref- 
erence to  raw  or  boiled  oil.  The  words  "Un- 
seed oil,"  as  used  in  the  amendment  includes 
both  raw  and  boiled  oil.  State  t.  Williams 
(Minn.)  100  N.  W.  641,  642. 

LIQUID. 

See  "Inflammable  Liquid.* 

LIQUOR. 

See  "Furnishing  Liquor**;   "Intoxicating 
Liquor." 

LIS  PENDENS. 

Lis  pendens  denotes  those  principles  and 
rules  of  law  which  define  and  limit  the  op- 
eration of  the  common-law  maxim,  "Pen- 
dente lite  nihil  Innovetur."  Pending  the  suit 
nothing  should  be  changed,  if  it  has  the  ef- 


fect to  bring  the  subject-matter  of  the  liti- 
gation within  the  control  of  the  court;  and 
to  render  the  parties  powerless  to  place  it 
beyond  the  power  of  the  final  judgment 
Powell  V.  National  Bank  of  Commerce  in 
Denver  (Colo.)  74  Pac.  536,  538  (citing  21 
Am.  &  Eng.  Enc.  Law  £2d  Ed.]  594^  595; 
Freem.  Judgm.  (  193). 

LOCAL  ACTION. 

By  the  common  law  an  action  for  the 
recovery  of  damages  for  injuries  to  land  is 
"local,"  and  can  be  brought  only  where  the 
land  is  situated;  and  such  is  the  law  in  most 
of  the  states  of  the  Union.  In  Minnesota, 
an  action  for  pecuniary  damages  for  trespass 
to  real  estate  in  another  state  is  viewed,  not 
as  relating  to  the  real  estate,  but  only  as  af. 
fording  a  personal  remedy.  It  is  there 
deemed  to  be  transitory  in  its  nature,  and 
not  local.  Peyton  v.  Desmond  (U.  8.)  129 
Fed.  1,  4,  63  O.  O.  A.  651. 

"The  distinction  between  local  and  tran- 
sitory actions  is  as  old  as  actions  themselves, 
and  no  one  has  ever  supposed  that  laws 
which  prescribe  generally  where  one  should 
be  sued  included  such  suits  as  were  local  in 
their  character,  either  by  statute  or  the  com- 
mon law,  unless  it  was  expressly  so  declared. 
Local  actions  are  in  the  nature  of  suits  in 
rem,  and  are  to  be  prosecuted  where  the 
thing  on  which  they  are  founded  is  situated." 
A  suit  to  enjoin  a  defendant  from  diverting, 
in  California,  the  waters  naturally  flowing 
down  a  river  having  its  source  in  that  state 
and  flowing  into  and  through  the  state  of 
Nevada,  where  complainant's  lands  are  situ- 
ated, he  being  the  lowest  proprietor  on  the 
river,  is  an  action  transitory  in  its  nature, 
so  that  a  court  in  Nevada,  having  acquired 
Jurisdiction  of  defendant's  person,  had  Juris- 
diction to  try  the  same.  Miller  &  Lux  v. 
Rickey  (U.  S.)  127  Fed.  573,  577  (citing  Casey 
V.  Adams,  102  U.  S.  66,  26  U  Bd.  5S». 

LOCAL  AGENT. 

The  term  "local  agent,**  within  Rev.  St. 
1895,  art  1223,  providing  for  service  of  writs 
in  suits  against  foreign  corporations  on  any 
local  agent  within  the  state,  means  an  agent 
at  a  given  place  or  within  a  definite  dis- 
trict, and  an  "agent  for  the  state"  is  not  a 
local  agent  within  the  state.  Western  Cot- 
tage Piano  &  Organ  Oo.  v.  Anderson  (Tex.) 
79  S,  W.  516,  517. 

LOCAL  CONCERN. 

The  formation  of  towns  and  dtiea,  or 
the  change  of  their  boundaries,  is  not  a 
"local  concern,"  of  which  the  county  court 
has  exclusive  Jurisdiction,  under  Const  1874, 
art  7,  §  28,  giving  to  such  courts  exclusive 
original  Jurisdiction  In  all  matters  relating 
to  county  taxes,  roads,  bridges,  f  enlei^  etCi, 
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and  In  erery  other  case  that  may  be  neces- 
Bary  to  the  internal  improvement  and  local 
concerns  of  the  county.  The  local  con- 
cerns over  which  the  county  court  is  given 
exclusive  jurisdiction  are  those  which  relate 
specially  to  county  affairs,  such  as  public 
roads,  bridges,  ferries,  and  other  matters  of 
the  kind  mentioned  in  the  section.  City  of 
Little  Rock  V.  Town  of  North  Uttle  Bock 
(Ark.)  79  S.  W.  785,  788. 

LOCAL  IMPROVEMENT. 

A  *nocal  improvement,"  within  the  mean- 
ing of  the  law,  is  an  improvement  which,  by 
reason  of  its  being  confined  to  a  locality, 
enhances  the  value  of  property  situated  with- 
in the  particular  district,  as  distinguished 
from  benefits  diffused  by  it  throughout  the 
municipality.  City  of  Butte  v.  School  Dist 
No.  1,  74  Pac.  869,  870,  29  Mont  83d. 

LOCAL  OPTION  ELECTION. 

'Xocal  option  elections"  mean  recurring 
elections,  and  mean  recurring  elections  for 
the  territory  specified  in  Const  1876,  art 
16,  I  20,  as  amended  in  1891,  providing  for 
the  submission  to  voters  of  the  question 
whether  the  sale  of  intoxicating  liquors 
shall  be  prohibited  within  prescribed  limits. 
Ex  parte  Mills  (Tex.)  79  &  W.  565,  66a 

LOCATION. 

See  ''Placer  Locatton.** 

A  location  is  not  made  l^  taking  posses- 
sion alone,  but  by  working  on  the  ground, 
recording,  and  doing  whatever  else  is  required 
for  that  purpose  by  the  acts  of  Congress  and 
the  local  laws  and  regulations.  Wright  v. 
Lryons  (Or.)  77  Pac.  81,  82  (citing  Belk  v. 
Meagher,  104  U.  &  279,  284,  26  U  Ed.  786). 

LODGER. 

One  who  la  in  the  possession  of  apart- 
ments by  virtue  of  a  formal  lease  in  writing, 
by  the  terms  of  which  the  absolute  right  of 
use  and  occupation  is  given  to  the  lessee 
for  the  purpose  of  a  dwelling  for  himself  and 
family,  the  lessor  having  no  right  to  enter 
uxcept  for  the  purpose  of  making  repairs  or 
alterations,  and  in  which  the  lessee  Is  desig- 
nated as  'tenant'*  and  the  lessor  as  "landlord,'' 
is  not  a  "lodger,"  within  the  intent  of  Laws 
1899,  p.  834,  c.  880,  giving  a  lien  to  a  lodging 
house  keeper  on  the  baggage  and  other  prop- 
erty brought  upon  the  premises  by  a  lodger. 
Shearman  v.  Iroquois  Hotel  &  Apartment 
Co^  86  N.  T.  Snpp.  365,  42  Misc.  Bep.  217. 

LOGS  OF  WOOD. 

Sandalwood  in  pieces  of  varying  siz^s, 
several  feet  long  and  several  inches  thick. 


to  which  nothing  has  been  done  beyond  re- 
moving the  bark  and  sawing  the  wood 
into  lengths  convenient  for  transportation,  is 
not  dutiable  under  Tariff  Act  July  24,  1897, 
c.  11,  I  1,  Schedule  O,  par.  198,  80  Stat  187 
[U.  S.  Comp.  St  1901,  p.  1046],  as  "wood,  un- 
manufactured, not  specially  provided  for," 
but  is  free  of  duty,  under  the  provision  in 
paragraph  699  of  said  act  (section  2,  Free 
List  30  Stat  202  [U.  S.  Comp.  St.  1901,  p. 
1689]),  for  "logs  of  wood."  George  Lueders 
&  Co.  V.  United  States  (U.  S.)  131  Fed.  655. 

LONE  ENGINE 

A  "lone  engine"  is  a  locomotive  not  haul- 
ing any  cars,  except  its  own  tender.  Kiel- 
beck  V.  Chicago,  B.  &  Q.  B.  Co.  (Neb.)  97  N. 
W.  75a 

LONG  ACCOUNT. 

The  services  of  an  attorney,  rendered  in 
an  action  or  actions  under  a  single  or  differ- 
ent retainers,  which  merely  involves  charges 
in  connection  with  the  various  steps  in  the 
litigation,  cannot  be  said  to  constitute  a 
long  account  On  the  contrary,  the  charge  In 
each  action,  although  the  service  be  permis- 
sible of  exhaustive  itemization,  is  essentially 
a  single  charge  respecting  each  action,  and 
exceptional  circumstances  must  be  made  to 
appear  in  order  to  remove  the  case  from  the 
operation  of  such  rule.  Prentice  ¥•  Huf^  90 
N.  Y.  Supp.  780,  782. 

LOSE  A  HAND. 

The  term  "lose  a  hand,**  In  the  constitu- 
tion of  a  fraternal  benefit  association,  is  used 
in  its  ordinary  and  popular  sense,  and  does 
not  mean  that  there  must  be  a  total  destruc- 
tion of  the  hand,  anatomically  speaking,  but 
that  the  loss  of  the  use  of  it  for  the  purposes 
to  which  a  hand  is  adapted  would  be  a  loss 
of  it  Sisson  V.  Supreme  Court  of  Honor,  78 
S.  W.  297,  299,  104  Mo.  App.  64. 

LOSING. 

See  "Person  Losing.** 

LOSS. 

See  "Direct  Loss.* 

LOSS  OF  CONSOBTIUIC 

The  "loss  of  consortium**  is  a  depriva- 
tion of  the  full  society,  affection,  and  as- 
sistance to  which  a  wife  is  entitled.  Angell 
V.  Beynolds,  58  AU.  625,  626,  26  B.  L  160. 

LOSS  THROUGH  HIS  LEAVIKG. 

An  agreement  by  a  third  person  to  be- 
come bound  in  a  specified  snm,  in 
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€mploj4  left  bis  master  during  a  certain 
season  and  the  master  sustained  loss  through 
his  leaving,  did  not  render  the  third  person 
liable  for  a  defalcation  by  the  employ^;  for 
the  words  "sustained  loss  through  his  leav- 
ing" must  be  read  in  connection  with  what 
Immediately  precedes,  and,  when  so  read, 
they  refer  to  the  direct  pecuniary  loss  that 
may  be  suffered  as  the  result  of  the  em- 
ploye's leaving  the  employment  during  the 
period  of  his  employment  Freeman  v. 
Waxman,  88  N.  Y.  Supp.  129,  130,  43  Misc. 
Rep.  650. 

LOST  PROPERTY. 

"At  common  law  a  distinction  was  made 
between  lost  property  and  treasure  trove. 
Lost  property  was  such  as  was  found  on  the 
surface  of  the  earth,  and  with  which  the 
owner  had  Involuntarily  parted.  The  pre- 
sumption arising  from  the  place  of  finding 
was  that  the  owner  had  intended  to  aban- 
don his  property,  and  that  it  had  gone  back 
to  the  original  stock,  and  therefore  belonged 
to  the  finder  or  first  taker,  until  the  owner 
appeared  and  showed  that  its  losing  was  ac- 
cidental, or  without  an  intention  to  aban- 
don the  property.  Treasure  trove,  on  the 
other  hand,  was  money  or  coin  found  hid- 
den or  secreted  in  the  earth  or  other  pri- 
vate place;  the  owner  being  unknown.  It 
originally  belonged  to  the  finder,  if  the  own- 
er was  not  discovered,  but  Blackstone  says 
It  was  afterwards  adjudged  expedient,  for 
the  purposes  of  state,  and  particularly  for 
the  coinage,  that  It  should  go  to  the  king; 
and  so  the  rule  was  promulgated  that  prop- 
erty found  on  the  surface  of  the  earth  be- 
longed to  the  finder  until  the  owner  ap- 
peared, but  that  found  hidden  In  the  earth 
belonged  to  the  king.  (1  Bl.  Comm.  *295.) 
In  this  country  the  law  relating  to  treas- 
ure trove  has  generally  been  merged  Into 
the  law  of  the  finder  of  lost  property,  and 
it  is  said  that  the  question  as  to  whether 
the  English  law  of  treasure  trove  obtains 
In  any  state  has  never  been  decided  In  Amer- 
ica." Danielson  v.  Roberts)v74  Pac.  913,  914, 
44  Or.  106,  65  L.  R.  A.  620. 


LOT. 

A  city  charter  defined  the  term  "lot,"  as 
used  in  connection  with  the  establishment 
of  assessment  districts  for  street  Improve- 
ments, to  mean  lots  shown  by  recorded 
plats  of  additions  or  subdivisions,  but,  if 
there  were  no  such  recorded  plat,  or  if  the 
owner  had  disregarded  the  lota  as  platted, 
the  whole  plat  should  be  treated  as  one  lot. 
The  allotment  of  portions  of  a  tract  in  the 
survey  of  a  partition  suit,  and  the  recording 
of  such  allotments  with  the  commissioner's 
deed,  did  not  constitute  a  division  of  the  lots 
by  recorded  plat,  as  contemplated  by  the 
charter;   the  allotment  not  having  been  ap- 


proved by  the  board  of  public  Improvements, 
nor  recorded  in  the  platbook  in  the  record- 
er's office.  Collier's  Estate  v.  Western  Pav- 
ing &  Supply  Co.,  79  S.  W.  947,  953,  180  Mo. 
3G2. 


LOTTERY. 

See;  also,  "By  Chance." 

A  financial  co-operative  scheme,  which 
contemplates  the  creation  of  a  fund  out  of 
enrollment  fees  and  monthly  dues,  to  be  re- 
turned to  the  members  at  the  end  of  a  fixed 
period  of  membership  in  the  shape  of  "reali- 
zations," the.  amount  of  which  will  depend 
upon  the  growth  in  membership,  the  plan 
being  certain  to  involve  a  loss  to  every  one 
interested  as  soon  as  the  number  of  mem- 
bers ceases  to  increase,  because  of  the  ab- 
sence of  any  provision  for  a  reserve  fund,  is 
a  lottery,  or  scheme  for  the  distribution  of 
money  by  lot  or  chance,  witliin  the  meaning 
of  the  provisions  of  Rer.  St  |  3929  [U.  S. 
Oomp.  St  1901,  p.  2680],  as  amended  by 
Act  Sept  19,  1890,  c.  906,  26  Stat  466  [U. 
S.  Comp.  St  1901,  p.  2686],  and  of  section 
4041  [U.  S.  Comp.  St  1901,  p.  2749],  and  of 
Act  March  2,  1895,  c  191,  {  4«  28  Stat  964 
[U.  S.  Comp.  St  1901,  p.  2688],  empowering 
the  Postmaster  General  to  deny  the  privi- 
leges of  the  mails  and  the  money  order  and 
registered  letter  service  to  persons  engaged 
in  certain  prohibited  enterprises.  Public 
Clearing  House  v.  Coyne,  24  Sup.  Ot  789, 
796,  194  U.  S.  497,  48  L.  Ed.  1092. 

Under  Pen.  Code,  H  323,  327,  defining  t 
lottery  as  a  scheme  for  the  distribution  of 
property  by  chance  among  persons  who  have 
paid  a  valuable  consideration  for  the  chance, 
and  making  advertising  a  lottery  a  misde* 
meanor,  a  scheme  for  the  distribution  of 
money  and  cigars  among  purchasers  of  ce^ 
tain  brands  of  cigars  who  will  estimate  most 
closely  the  number  of  cigars  of  all  brands  on 
which  taxes  would  be  collected  by  the  gov- 
ernment during  a  named  month  is  a  "lot- 
tery," though  the  distribution  does  not  de- 
pend exclusively  on  chance,  and  the  adver- 
tising of  the  same  is  a  misdemeanor.  Peo- 
ple V.  Lavin.  71  N.  B.  753,  179  N.  Y.  104,  66 
Ll  R.  a.  601. 

There  can  be  no  "lottery,"  In  the  ab- 
sence of  the  element  of  chance.  A  trading- 
stamp  business,  consisting  of  the  selling  of 
checks  or  stamps  to  merchants,  who  give 
the  same  to  their  customers  on  purchases  of 
goods,  the  number  of  stamps  given  being  de- 
termined by  the  amount  of  the  purchase,  and 
the  stamps,  on  presentation  at  the  trading 
stamp  store,  entitling  the  holders  to  select  any 
article  from  the  assortment  of  articles,  each 
article  being  plainly  marked  with  its  value 
in  stamps,  such  value  not  being  greater  than 
tfie  market  value  of  the  articles,  Is  not  a 
"lottery/'   within  a  statute  denouncing  lot* 
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teries,  etc.    State  t.  Sbngart,  85  South.  28, 
29,  188  Ala.  86,  100  Am.  St  Rep.  17. 

"A  lottery  to  commonly  understood  as  a 
scheme  for  the  distribution  of  prizes  by  lot 
or  chance,  especially  a  gaming  scheme  in 
which  one  or  more  tickets  bearing  particu- 
lar numbers  draw  prizes,  and  the  rest  of  the 
tickets  are  blank.  A  knife  rack,  consisting 
of  an  inclined  table,  with  knives  stuck  there- 
in, and  so  arranged  that  rings  could  be 
thrown  on  them,  which  rings  are  sold  to  cus- 
tomers, who  endeavor  to  ring  the  knives  on 
the  table,  they  being  entitled  to  any  knives 
rung,  or  on  which  the  rings  caught,  is  not 
a  lottery.  McRea  v.  State  (Tex.)  81  8.  W. 
741. 

Where  an  Investment  company  issues 
bonds,  numbered  consecutively  in  the  order 
in  which  applications  happen  to  be  received 
by  the  secretary,  and  the  time  of  payment 
of  the  bonds,  and  consequently  their  value, 
depend  on  the  number  they  happen  to  re- 
ceive, the  scheme  is  a  lottery.  Siver  v. 
Guarantee  Inv.  Co.,  81  8.  W.  1008,  1100,  183 
Mo.  41. 

"It  has  been  said  in  some  of  the  books 
and  by  several  of  the  courts  that,  while  the 
word  'lottery*  is  not  a  technical  term  of  the 
law,  and  to  dispose  of  property  of  any  kind 
by  lottery  is  not  an  offense  which  has  a  rec- 
ognized and  established  legal  definition,  and 
that  the  meaning  of  the  word  must  be  de- 
termined with  reference  to  a  popular  sense 
of  the  mischief  intended  to  be  redressed  by 
the  statute,  yet,  when  thus  construed,  it  in- 
dicates a  scheme  for  the  distribution  of 
prizes  and  for  the  obtaining  of  money  or 
goods  by  chance.  The  word  'lottery*  has 
been  variously  defined  as  a  game  of  hazard, 
in  which  small  sums  are  Ventured  for  the 
chance  of  obtaining  a  larger  value,  either 
in  money  or  other  articles;  a  distribution  of 
prizes  won  by  lot  or  chance;  a  kind  of  game 
or  hazard,  wherein  several  lots  of  goods  or 
merchandtoe  are  deposited  in  prizes  for  the 
benefit  of  the  fortunate;  or  a  sort  of  gaming 
contract,  by  which,  for  valuable  considera- 
tion, one  may,  by  favor  of  the  lot,  obtain  a 
prize  superior  to  the  amount  or  value  of 
that  which  he  risks.  Tested  by  any  one  of 
these  approved  definitions,  a  lottery  always 
involves  the  element  of  chance,  fortune,  or 
hazard.  It  is  gaming,  pure  and  simple."  City 
of  Winston  V.  Beeson,  47  S.  E.  457,  450,  135 
N.  C.  271,  65  L.  R.  A.  167  (citing  State  V. 
Mumford,  78  Mo.  647,  650,  39  Am.  Rep.  532; 
State  V.  Chirtce,  88  N.  H.  329,  834,  66  Am. 
Dec.  723). 

LOWERMOST  PORTION. 

The  words  "beginning  from  the  lower- 
most portion  thereof"  should  be  construed 
as  meaning  from  the  lowermost  portion  of 
the  bed  of  stream;  not  from  the  lowest 
depths  of  some  hole  or  sudden  depression 


therein,  but  from  the  lowermost  part  of 
the  general  contour  of  the  channel.  Krause 
V.  Oregon  Iron  &  Steel  Oa  (Or.)  77  Pac.  883, 


LUMBER. 

Slabs  are  not  included  in  the  material 
designated  as  "lumber  and  timber"  in  the 
statute  giving  a  lien  on  the  lumber  and  tim- 
ber for  services  in  cutting  logs.  Engl  v. 
Harden  (Wis.)  100  N.  W.  1046,  1048. 

LUNACY. 

The  words  "lunacy"  and  *'unsound 
mind"  have  been  bent  out  of  their  technical 
sense  in  some  instances,  a  legislative  con- 
struction being  given  thereto  in  harmony 
with  the  broad  views  of  courts  that  they 
include  every  phase  of  unsound  mind  ren- 
dering one  incapable  of  caring  for  himself 
or  his  property.  In  re  Streiff,  97  N.  W.  189, 
191,  119  Wis.  566»  100  Am.  St  Rep.  903. 

LYING  IN  WAIT. 

"Lying  in  wait"  means  hiding  in  am- 
bush or  concealment.  It  does  not  necessarily 
refer  to  the  attitude  of  the  body,  but  rather 
to  its  location,  and  the  purpose  of  taking  the 
person  attacked  unawares.  It  is  the  mental 
poise  of  the  wild  beast  in  quest  of  prey, 
and  necessarily  implies  malice,  premedita- 
tion, deliberation,  and  the  willful  intent  If 
a  person,  armed  with  a  dub,  was  hiding  in 
the  darkness  with  the  purpose  of  assaulting 
another  when  unaware  of  danger,  he  was, 
though  standing,  technically  "lying  in  wait" 
State  V.  airier,  97  N.  W.  983,  985,  122  Iowa, 
125. 

MACADAMIZE. 

Pave  distinguished,  see  "Pave.** 

MACHINE. 

See  "Dangerous  Machinery." 

The  term  "machine"  includes  every  me- 
chanical device,  or  combination  of  mechani- 
cal powers  and  devices,  to  perform  some 
function  and  produce  a  certain  effect  or  re- 
sult A  steel  hammer  of  1,500  pounds,  rest- 
ing in  the  center  of  the  floor,  within  four 
large  upright  posts,  with  attachments  to  a 
power  for  the  purpose  of  hauling  it  to  the 
top  of  the  frame  and  letting  it  drop,  is  a 
machine,  within  the  meaning  of  Burns'  Ann. 
St.  1901,  {  7087,  relating  to  the  duty  of  an 
employer,  and  requiring  that  all  vats,  pans, 
saws,  and  machinery  of  every  description 
shall  be  properly  guarded.  Green  v.  Ameri- 
can Car  &  Foundry  CJo.  (Ind.)  71  N.  B.  268, 
270  (citing  Corning  v.  Burden,  56  U.  S.  [15 
How.]  252,  14  li.  Ed. 
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An  emery  belt,  used  in  a  factoir  to  pol- 
ish metal,  is  a  '*machiDe/'  within  Burns'  Ann. 
St  1901,  S  70871,  requiring  machinery  of 
every  description  in  factories  to  be  properly 
guarded.  La  Porte  Carriage  Oo.  v.  SuUender 
(Ind.)  71  N.  E.  922,  924. 

MADE  ACQUAINTED. 

A  certificate  of  acknowledgment  of  a 
married  woman  that  she  was  '*made  ac- 
quainted" with  the  contents  of  the  deed  is 
equivalent  to  a  certificate  that  the  contents 
were  made  known  and  explained  to  her. 
Chauvin  v.  Wagner,  18  Mo.  681,  54i. 

MAIN  CHANNEL 

The  ''main  channel"  of  the  Mississippi 
river  means  the  principal  navigable  and  nav- 
igated channel,  the  one  customarily  followed 
in  steamboat  navigation.  Franzini  t.  Lay- 
land  (Wis.)  97  N.  W.  499. 

MAINS. 

By  the  word  ''mains,"  In  Laws  1890,  c 
566^  p.  1148,  i  65,  providing  that  any  owner 
or  occupant  of  any  premises  within  100  feet 
of  any  main  laid  down  by  any  gas  light  cor- 
poration may  require  it  to  supply  him  with 
gas,  were  intended  those  pipes  through  which 
the  company  distributed  the  gas  that  was 
designed  to  be  taken  therefrom  into  the 
buildings  to  be  lighted.  Moore  v.  Cham- 
plain  Electric  Co.,  85  M.  Y.  Supp.  87,  89,  88 
App.  Dlv.  289 

MAINTAIN. 

Keep  synonymous,  see  ^'Keep.* 

The  word  '*maintain"  ordinarily  means 
to  preserve  something  which  is  already  in 
existence;  but,  considering  that,  by  the  use 
of  the  words  "unless  one  of  them  chooses 
to  let  his  land  lie  without  fencing,"  Civ. 
Code,  S  IBOl,  declaring  that  coterminous 
owners  are  mutually  bound  equally  to  main- 
tain the  boundaries  and  monuments  between 
them  and  the  fences  between  them,  unless 
one  of  them  chooses  to  let  his  land  lie  with- 
out fencing,  applies  to  land  not  fenced.  It  is 
comprehensive  enough,  in  the  light  of  the 
subject-matter,  to  include  the  erection,  as 
well  as  the  maintenance,  of  the  fences. 
Hoar  V.  Hennessy,  74  Pac.  462,  454,  455,  29 
Mont.  253. 

MAINTENAHOS. 

Maintenance  is  an  ofllclons  intermed- 
dling In  a  suit  that  in  no  way  belongs  to  one 
by  assisting  either  party,  with  money  or 
otherwise,  to  prosecute  or  defend.  It  is  said 
to  be  an  offense  against  good  morals,  tn  that 
it  keeps  alive  strife  and  perverts  the  re- 


medial powers  of  the  law  into  an  engine  of 
oppression.  Lacey  t.  Davis  (Iowa)  96  N.  W. 
866,  367  (quoting  6  Cyc  850). 

MAJORITY. 

Bee  "Requisite  ICaJority." 

Where  the  language  of  an  act  is  ""a  ma* 
Jority  of  the  votes  cast,"  or  **a  majority  of  all 
votes  cast,"  it  means  a  majority  of  the  votes 
cast  on  the  question  submitted;  and  that, 
whether  the  votes  are  cast  at  a  general  or 
special  election.  Territory  v.  Board  of  Trus- 
tees, 76  Pac.  165, 167,  13  OkL  605. 

The  phrase  "majority  vote  of  legal  vot- 
ers," in  Sp.  Act  Feb.  26,  1903,  providing  that 
it  shall  take  effect  when  approved  by  a  ma- 
jority vote  of  the  legal  voters  within  the  dis- 
trict, means,  according  to  Act  March  18, 1903, 
a  majority  vote  of  the  legal  voters  voting. 
Foy  V.  Gardinar  Water  Dist,  56  AtL  201,  202, 
98  Me.  82. 

MALARIA. 

Malaria  is  "a  morbid  condition  produced 
by  exhalations  from  decaying  vegetable  mat- 
ter in  contact  with  moisture,  giving  rise  to 
fever  and  ague  and  many  other  symptoms 
characterized  by  their  tendency  to  recur  at 
definite  and  usually  uniform  intervals."  (^ty 
of  St  Louis  V.  Gait,  77  S.  W.  876,  879,  179 
Mo.  8,  68  L.  B.  A.  778  (quoting  W^wter 
Diet). 

MALICL 

See  ''Express  Malice";  ''Implied  Malice"; 
"Universal  Malice." 

Probable  cause  distinguished,  see  "Prob- 
able Cause." 

Malice  denotes  a  wrongful  act  done  in- 
tentionally, without  just  cause.  Hathaway 
V.  Ck>mmonwealth  (Ky.)  82  8.  W.  400,  402. 

Malice  denotes  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse. 
GonneU  v.  State  (Tex.)  81  &  W.  746,  747. 

In  order  to  justify  the  imputation  of 
"malice,"  within  the  rule  of  punitive  dam- 
ages, the  injury  must  have  been  conceived  in 
a  spirit  of  mischief  and  partake  of  a  criminal 
or  wanton  nature.  Baxter  v.  Campbell  (& 
D.)  97  N.  W.  886,  887. 

"Malice,  in  common  acceptation,  means 
ill  will  against  a  person;  but  in  its  legal 
sense  it  means  a  wrongful  act,  done  inten- 
tionally, without  just  cause  or  excuse.  If  I 
give  a  perfect  stranger  a  blow  likely  to  pro- 
duce death,  I  do  it  of  malice,  because  I  do 
it  intentionally  and  without  Just  cause  or 
excuse.  If  I  maim  cattle  without  knowing 
whose  they  are,  if  I  poison  a  fishery  without 
knowing  the  owner,  I  do  it  of  malice,  because 
it  is  a  wrongful  act  and  done  intentionally. 


MALIC£ 


7713 

[Appendtjc] 


MALICB 


If  I  am  arraigned  of  felony  and  wiUfolly 
stand  mute.  I  am  said  to  do  it  of  malice,  be- 
cause it  is  intentional  and  without  Just  cause 
or  excuse.  If  I  traduce  a  man,  whether  I 
know  him  or  not,  and  whether  I  intend  to  do 
him  an  injury  or  not,  I  apprehend  the  law 
considers  it  as  done  of  malice,  because  it  is 
wrongful  and  intentional.  It  equally  works 
an  Injury,  whether  I  meant  to  produce  an  in- 
Jury  or  not"  The  law  will  imply  that  de- 
gree of  malice  in  an  act  of  criminal  conversa- 
tion which  is  sufficient  to  bring  a  Judgment 
for  damages  therefor  within  the  exception 
mentioned  in  Bankr.  Act  July  1,  18d8,  c  541, 
I  17,  subd.  2,  30  Stat  650  [U.  8.  Gomp.  St 
1901,  p.  8428],  declaring  that  Judgments  for 
willful  and  malicious  injuries  to  the  person 
or  property  of  another  shall  be  exempted 
from  a  discharge  in  bankruptcy.  Tinker  ▼. 
Colwell,  24  Sup.  Ct  505,  508,  193  U.  S.  473, 
48  L.  Bd.  754  (quoting  Bromage  T.  Prosser, 
4  Bam.  ft  a  247). 

In  erimiaal  law* 

Malice  in  conmion  acceptation  means  ill 
will  against  a  person,  but  in  its  legal  sense 
It  means  a  wrongful  act  done  intentionally 
without  Just  cause  or  excuse.  Bromage  ▼. 
Prosser,  10  B.  G.  U  821.  In  law  "malice" 
la  a  term  of  art,  Importing  wickedness,  and 
excluding  a  Just  cause  or  excuse.  State  v. 
Doyg,  2  Rich.  Law,  182.  There  can  be  no 
doubt  that  malice  is  presumed  from  an  inten- 
tional killing,  in  the  absence  of  facts  or  dr- 
cumstances  in  evidence  tending  to  show  want 
of  malice.  State  v.  McDaniel,  47  S.  BS.  884, 
887,  68  S.  O.  804. 

''Malice"  is  not  restricted  to  spite  or 
malevolence  toward  the  deceased  In  particu- 
lar, but  in  its  legal  sense  it  is  understood  to 
mean  the  general  malignity  and  recklessness 
of  the  lives  and  personal  safety  of  others, 
which  proceed  from  a  heart  void  of  a  Just 
sense  of  social  duty  and  fatally  bent  oa  mis- 
chief. Malice  is  implied  by  law  from  every 
deliberate,  cruel  act  committed  by  one  per- 
son against  another,  no  matter  how  sudden 
such  act  may  be;  for  the  law  considers  that 
he  who  does  a  cruel  act  voluntarily  does  it 
maliciously.  State  t.  Brinte  (Del.)  68  Atl. 
258,  262. 

In  the  statute  declaring  it  murder  in  the 
first  degree  for  any  person  to  purposely  and 
in  his  deliberate  and  premeditated  malice 
kill  another,  "malice"  is  not  confined  to  ill 
will  toward  an  individual,  but  it  Is  intended 
to  denote  an  action  flowing  from  any  wicked 
and  corrupt  motive.  A  thing  done  with  a 
wicked  mind,  and  attended  with  such  drcum- 
stances  as  plainly  indicate  a  heart  r^ardless 
of  social  duties  and  fully  bent  on  mischief, 
indicates  malice,  within  the  meaning  of  the 
law.  Malice  may  be  either  expressed  or  im- 
plied. Express  malice  may  appear  from  all 
the  evidence  and  circumstances  of  the  alleged 
killing.     Implied  malice  may  appear  where 


there  is  no  Just  cause  or  excuse  of  the  al- 
leged killing.  State  v.  Lindgrind*  7,4  Pac. 
565,  566,  83  Wash.  440. 

la  libel  and  slander. 

Malice,  as  used  in  cases  of  slander  and 
libel,  does  not  necessary  imply  actual  evil 
intent,  but  rather  the  want  or  absence  of  any 
legal  excuse  for  the  speaking  or  publication 
of  the  injurious  words.  Where  slanderous 
words  are  actionable  per  se,  malice  is  pre- 
sumed. McDonald  v.  Nugent,  98  N.  W.  506, 
508,  122  Iowa,  651. 

Where  words  are  spoken  which  are  slan- 
derous per  se,  malice  is  presumed;  but  the 
malice  which  Is  thus  presumed  is  known  as 
legal  malice,  as  distinguished  from  actual 
or  express  malice,  or  malice  in  fact  In  an 
action  for  slander,  the  absence  of  actual  mal- 
ice will  not  defeat  the  action,  and  the  party 
injured  may  recover  his  actual  damages;  but 
where  actual  malice  is  charged  in  a  com- 
plaint, and  more  than  compensatory  damages 
are  claimed  for  the  injury,  the  actual  motive 
or  intent  with  which  the  publication  was 
made  becomes  an  important  fact  from  which 
to  determine  the  amount  of  damages  to  be 
awarded.  Wrege  v.  Jones  (N.  D.)  100  N.  W. 
705,  707. 

'The  term  'malice,'  as  employed  in  the 
definition  of  libel  per  se,  is  often  misunder- 
stood by  the  general  reader,  and  is  some- 
times misapprehended  by  lawyers.  It  does 
not  necessarily  mean  personal  hatred  or  ill 
will  toward  the  person  at  whom  the  libel  is 
directed.  Legal  malice  in  the  publishing  of 
a  libel  is  not  inconsistent  with  honesty  of 
purpose  and  good  motive.  •  •  •  In  other 
wofds,  malice  is  the  want  of  legal  excuse  for 
an  act  done  to  the  injury  of  another.  Who- 
ever gives  currency  to  libelous  matter  (not 
protected  as  being  privileged)  must  be  pre- 
pared to  prove  its  truth,  if  he  would  avoid 
liability  to  the  party  injured."  Morse  v. 
Times-Republican  Printing  Oa  (Iowa)  100  N. 
W.  867,  871. 

In  Bialleioms  proseoiition« 

"Malice"  need  not  indicate  anger  or  vin- 
dictiveness,  but  it  imports  bad  faith  in  a 
malicious  prosecution,  or  the  want  of  sincere 
belief  that  the  facts  and  circumstances  Jus- 
tify the  prosecution.  Qriswold  v.  Griswold, 
77  Pac.  672,  678,  143  Cal.  617. 

The  fact  that  an  action  was  commenced 
and  prosecuted  without  probable  cause  may 
be  considered  by  the  Jury  on  the  question  of 
malice.  Actual  malicious  purpose  or  personal 
ill  will  is  not  essential  to  constitute  the  legal 
malice  which  must  be  shown  to  support  an 
action  for  malicious  prosecution.  The  malice 
required  to  support  the  action  may  be  Infer- 
red by  the  Jury  from  the  want  of  probable 
cause.  Connelly  y.  White*  98  N.  W.  144,  145, 
122  Iowa,  391. 
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As  applied  to  murder,  "malice  afore- 
thought" is  a  condition  of  the  mind  which 
shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief,  the  existence  of 
which  is  inferred  from  acts  done  or  words 
spoken.  Connell  t.  State  (Tex.)  81  S.  W.  746, 
747. 

"Malice  aforethought,"  either  expressed 
or  implied,  is  manifested  by  the  doing  of  an 
unlawful  and  felonious  act  intentionally  and 
without  legal  cause  or  excuse.  It  does  not 
imply  a  pre-existing  hatred  or  enmity  toward 
the  Individual  injured.  People  t.  Balkwell, 
76  Paa  1017,  1019,  143  CaL  250. 

MAIJOIOU8. 

"The  legal  meaning  of  the  term  "mall- 
dous'  is  the  unintentional  doing  of  a  wrong- 
ful act  without  Just  cause  or  excuse."  Mc- 
Namara  t.  St  Louis  Transit  Co.,  81  8.  W. 
880,  881,  182  Mo.  676.  66  L.  R.  A.  486. 

The  word  "malicious,"  as  ordinarily  em- 
ployed in  criminal  statutes,  is  the  equivalent 
of  wrongful,  intentional,  and  without  just 
cause  or  excuse;  but,  as  used  in  many  stat- 
utes directed  against  the  unlawful  destruc- 
tion of  property,  it  is  held  to  have  a  restrict- 
ed meaning  peculiar  to  such  statutes,  imply- 
ing that  the  act  to  which  it  relates  must  have 
resulted  from  actual  ill  will  or  revenge.  The 
special  meaning  noted  had  its  origin  in  Eng- 
land in  prosecutions  under  the  "Black  Act" 
(St.  9  Geo.  I,  c.  22),  enacted  in  1722,  so  called 
because  it  was  designed  to  repress  the  depre- 
dations of  marauders  calling  themselves 
"blacks."  The  act  provided  that,  if  any  per- 
son or  persons  shall  unlawfully  and  mali- 
ciously kill  or  wound  any  cattle,  etc.,  such 
persons  shall  be  adjudged  guilty  of  felony. 
It  was  held  that  in  prosecutions  under  this 
act  for  injuries  to  cattle,  in  order  to  bring 
an  offender  within  the  law,  the  malice  must 
be  directed  against  the  owner  of  the  cattle, 
and  not  merely  against  the  animal  itself. 
In  the  United  States  most  statutes  prescrib- 
ing a  penalty  for  the  malicious  destruction  of 
property  are  sufficiently  like  those  of  England 
to  warrant  the  inference  that  they  were  mod- 
eled on  them,  and  for  this  reason  they  have 
generally,  but  not  always,  been  given  the 
same  construction.  But  the  effect  of  Grimes 
Act,  I  112  (Gen.  St  1901,  |  2105),  providing 
that  every  punishment  and  forfeiture  impos- 
ed on  any  person  maliciously  committing  any 
offense  prohibited  by  the  provision  of  pre- 
ceding sections  shall  equally  apply  and  be  in 
force,  whether  the  offense  shall  be  committed 
from  malice  conceived  against  the  owner  of 
property  in  respect  to  which  it  shall  be  com- 
mitted or  otherwise,  is  to  take  from  the  word 
"malicious"  the  specific  meaning  that  had 
been  attributed  to  it  in  laws  against  the  de- 
struction of  property,  and  restore  It  to  the 
usual  sense  in  which  it  Is  used  in  criminal 
statutes.    State  t.  Boies  (Kan.)  74  Paa  630. 


See  "Willful  and  Malidoos  Injury." 

MAUCIOU8I.T. 

By  the  word  "malidously,**  as  used  in  an 
Indictment  for  slander  by  imputing  to  a  wo- 
man a  want  of  chastity,  is  meant  that  the 
words  must  have  been  so  uttered  as  to  imply 
by  defendant  an  evil  intent  or  legal  malice, 
or  without  reasonable  grounds  for  believing 
tliat  the  words  uttered  were  true.  Rainwater 
V.  State  (Tex.)  81  S.  W.  88»  88. 

MANAGEMENT. 

Where  a  ship  was  at  the  conoAnenc^nent 
of  a  voyage  in  all  respects  seaworthy  and 
properly  manned  and  supplied,  damage  to  a 
sugar  cargo  from  fresh  water  which  escaped 
into  the  hold  where  the  sugar  was  vtowed 
while  the  cargo  was  being  discharged,  by  rea- 
son of  a  valve  having  been  improperly  left 
open  while  water  from  the  river  was  being 
pumped  into  the  engine  tank,  was  due  to  a 
fault  in  the  "management"  of  the  vessel,  for 
which  she  is  exempt  from  liability  by  section 
3  of  the  Halter  act  (Act  Feb.  13,  1803,  c.  105, 
27  Stat  445  [U.  S.  Ck>mp.  St  1901,  p.  2946]). 
providing  that.  If  the  owner  of  any  vessel 
transporting  merchandise  or  property  to  or 
from  any  port  in  the  United  States  shall  ex- 
ercise due  diligence  to  make  the  vessel  sea- 
worthy and  properly  manned,  equipped,  and 
supplied,  neither  the  vessel,  her  owner  or 
owners,  agent  or  charterers,  shall  be  respon- 
sible for  the  damage  resulting  in  the  manage- 
ment of  the  vessel  The  Wildcroft  (U.  S.) 
130  Fed.  S21,  627. 

MANDAMUS. 

As  action,  see  "Action.* 
As  suit  of  a  civil  nature,  see  "Suit  of  i 
Civil  Nature.'* 

"The  writ  of  mandamus  is  an  extraor 
dinary  remedy,  to  be  applied  only  under  ex- 
ceptional conditions,  and  is  not  to  be  extend- 
ed beyond  its  well-established  limits.  It  lies 
to  compel  the  performance  of  a  public  duty, 
or  one  imposed  by  public  authority,  and  for 
the  nonperformance  of  which  there  is  no  oth- 
er specific  or  adequate  remedy  at  law,  but 
not  for  the  enforcement  of  merely  private 
obligations,  such  as  those  arising  firom  oon- 
tracta."  LahifT  v.  St  Joseph's  Ty>tal  Absti- 
nence ft  Benevolent  Society,  87  AtL  092,  093, 
76  Ck>nn.  e48,65LLB.A.82,100Am.8t 
Rep.  1012  (citing  Hartford  ▼.  Hartford  St 
R.  Ck>.,  74  Conn.  194,  50  Ati.  893;  Bassett  v. 
Atwater,  85  Conn.  855,  82  AtL  937,  82  L.  R. 
A.  575;  Tobey  v.  Hakes,  54  CJonn.  274,  7  Atl. 
551,  1  Am.  St  Rep.  114;  Parrott  t.  City  of 
Bridgeport  44  Conn.  180,  26  Am.  Rep.  439; 
American  Asylum  for  Education  and  Instruc- 
tion of  Deaf  and  Dumb  v.  Phoenix  Bank,  4 
Oonn.  172,  10  Am.  Dea  11% 


MANDAMUS 
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MANSLAUGHTER 


Mandamus  is  one  ot  the  aztraordljiary 
remedies.  The  writ  may  issue  in  those  cases 
only  **to  compel  the  performance  of  any  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station," 
but  "it  cannot  control  Judicial  discretion." 
Davis  ▼.  Jewett  (Kan.)  77  Paa  704,  705. 

Mandamus  may  not  be  invoked  to  review 
a  Judicial  or  quasi  Judicial  decision.  The 
primary  object  of  the  writ  of  mandamus  is 
to  compel  action.  It  neither  creates  nor  con- 
fers power  to  act,  but  only  commands  the 
exercise  of  powers  already  existing,  when  It 
Is  the  duty  of  the  person  or  body  proceeded 
against  to  act  without  Its  agency.  While  It 
may  require  the  performance  of  a  purely 
ministerial  duty  In  a  particular  manner,  its 
command  Is  never  given  to  compel  the  dis- 
charge of  a  duty  involving  the  exercise  of 
judgment  or  discretion  in  any  spedfled  way, 
for  that  would  substitute  the  Judgment  or 
discretion  of  the  court  issuing  the  writ  for 
that  of  the  person  or  persons  against  whom 
the  writ  was  issued.  People  v.  Matthies,  87 
N.  Y.  S.  196,  198,  92  App.  Div.  16  (citing  Peo- 
ple V.  C^ommissloners  of  Land  Office,  149  N. 
Y.  26,  43  N.  BS.  418). 

••The  province  of  a  writ  of  mandamus  Is 
to  afford  redress  where  a  party  has  a  right 
to  have  anything  done  and  has  no  other  spe- 
dflc  means  of  compelling  its  performance. 
The  writ  is  also  applicable  In  certain  cases 
where  a  duty  Is  Imposed  by  statute  for  the 
benefit  of  an  individual."  State  v.  Charles- 
ton Light  &  Water  (>>.,  47  S.  B.  979,  983,  68 
S.  C.  540. 

Mandamus  Is  an  emergency  writ,  and  its 
purpose  is  to  furnish  a  speedy  remedy  for 
some  apparent  wrong.  It  must  be  issued  in 
all  cases  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
of  the  law.  State  v.  District  Court,  Depart- 
ment No.  1,  Lewis  and  Clarke  County,  74  Pac. 
498,  501,  29  Mont  265. 

*The  modem  writ  of  mandamus  may  be 
defined  as  a  command  issuing  from  a  com- 
mon-law court  of  competent  Jurisdiction,  In 
the  name  of  the  state  or  sovereign,  directed 
to  some  corporation,  officer,  or  inferior  court, 
requiring  the  performance  of  a  particular 
duty  therein  specified,  which  duty  results 
from  the  official  station  of  the  party  to  whom 
the  writ  is  directed,  or  from  operation  of 
law."  Milster  v.  City  Council  of  Spartan- 
burg, 47  S.  B.  141,  68  S.  C.  243  (quoting  High. 
Extr.  Leg.  Rem.  4);  State  ex  rel.  Huebler  v. 
PoUce  Com'rs  (Mo.)  82  8.  W.  960,  962. 

"Originally  the  writ  of  mandamus  was  a 
prerogative  of  the  Bngllsh  crown,  and  Issued 
In  its  name  from  the  court  of  king's  bench, 
requiring  the  performance  of  some  specified 
duty  which  that  court  had  previously  deter- 
mined, or  at  least  supposed,  to  be  consonant 
to  right  and  Justice.  In  modem  times  It  is- 
sues as  a  Judicial  process  In  actions,  often 


between  private  parties,  in  which  a  court  of 
competent  Jurisdiction  has  previously  ad- 
Judged  or  commanded  the  performance  by 
the  defendant  therein  of  some  specified  duty, 
which  under  the  law  he  should  perform,  and 
is  the  means  by  which  such  Judgment  or  com- 
mand is  enforced."  A  Circuit  Court  of  the 
United  States  is  without  Jurisdiction,  either 
original  or  by  removal  from  a  state  court,  of 
an  action  for  a  writ  of  mandamus,  which  is 
not.  necessary  for  the  exercise  by  it  of  a  Ju- 
risdiction which  it  has  otherwise  previously 
acquired;  the  writ  of  mandamus  not  being 
a  suit  of  a  dvll  nature  at  law  or  in  equity, 
within  the  meaning  of  the  acts  of  Congress 
creating  the  Circuit  Courts  of  the  United 
States  and  defining  their  Jurisdiction.  Mys- 
tic Milling  Co.  v.  Chicago.  M.  &  St  P.  Ry.  Co. 
(U.  S.)  132  Fed.  289,  291. 

Mandamus  is  a  legal  proceeding,  and  a 
mandamus  issued,  after  Judgment  against  a 
county,  to  compel  the  levy  of  a  tax  to  pay 
the  same,  is  in  the  nature  of  an  execution  to 
enforce  satisfaction.  Carter  County  v. 
Schmalstig  (U.  S.)  127  Fed.  126,  127,  62  C. 
O.  A.  78  (citing  Riggs  v.  Johnson  County,  73 
U.  S.  [6  Wall.]  166,  18  L.  Ed.  768;  Heine  v. 
Levee  Com'rs,  89  U.  S.  [19  Wall.]  655,  22  L. 
Bd.  223.) 

MANDATE. 

The  word  •'mandate,"  In  Olv.  Code,  art 
2985,  relating  to  personal  mandate,  whereby 
one  person  appoints  another  his  special  agent, 
or  whereby  one  person  gives  power  to  an- 
other to  transact  for  him  and  in  his  name 
one  or  several  affairs,  does  not  refer  to  the 
business  of  agency  carried  on  under  a  char- 
ter adopted  under  the  act  of  1888.  State  ex 
rel.  Le  Blanc  &  Railey  y.  Michel  (La.)  36 
South.  869.  870. 


MANSLAUGHTER. 

See  "Involuntary  Manslaughter.** 

Manslaughter  is  the  unlawful  killing  of 
a  human  being  without  malice,  either  ex- 
press or  implied.  State  v.  Emory  (Del.)  58 
Ati.  1036,  1038. 

Manslaughter  is  defined  to  be  the  unlaw- 
ful killing  of  another  without  malice,  either 
express  or  implied,  and  without  premedita- 
tion.   State  V.  Brlnte  (Del.)  58  Ati.  258,  262. 

Murder  distinsvisl&Mi. 

Manslaughter  Is  distinguished  from  mur- 
der by  the  absence  of  malice  as  a  contingent 
element  If,  under  the  Influence  of  some 
violent  emotion,  a  sudden  Intent  was  formed, 
which  on  adequate  provocation  overwhelmed 
the  reason  of  the  appellant,  then  the  killing 
was  not  murder,  but  manslaughter  only. 
State  T.  Clark  (Kan.)  77  Pac.  287»  28& 
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MANUFACTURL 


To  manufacture  la  to  modify  or  to 
change  natural  substances,  so  that  they  be- 
come articles  of  value  or  use.  Baltimore  & 
O.  8.  W.  R.  Co.  y.  Cavanaugh  (Ind.)  71  N.  BL 
239,  241. 

The  process  of  manufacture  la  supposed 
to  produce  some  new  article  by  the  applica- 
tion of  skill  and  labor  to  the  raw  material. 
The  broad  interpretation  which  the  courts 
have  always  given  the  word  ''manufacture" 
must  include  the  construction  of  buildings 
and  bridges.  In  re  Niagara  Contracting  Co. 
(U.  8.)  127  Fed.  782.  783. 

IffANUrACTUBE  OF  OZi;. 

The  refining  process  which  constitutes 
what  is  called  the  "manufacture  of  oil," 
relating  to  cocoa  nut  oil  of  commerce,  merely 
removes  from  it  the  impurities  due  to  the 
manner  in  which  the  kernel  is  handled  and 
dried  and  to  its  partial  decay.  United  States 
V.  Oriental  American  Co.  (U.  8.)  129  Fed.  249, 
261. 

MAHTJFACTUBE  OF  PAPEB. 

Paper  bags  with  incidental  printing 
thereon  are  "manufactures  of  paper,"  within 
the  meaning  of  Tariff  Act  July  24,  1897,  c 
11,  f  1,  Schedule  M,  par.  407,  80  8tat  189  [U. 
8.  Comp.  St.  1901,  p.  1678].  Kraut  T.  United 
Statea  (U.  8.)  180  Fed.  892. 

BCANUFACTUBIKG  OOBPORATIOH. 

Manufacturing  corporation  within  bank- 
ruptcy act,  see  "Engaged  Principally 
In  Manufacturing,  Btc." 

The  Pioneer  Pasteurizing  Oompany,  au- 
thorised by  its  articles  of  incorporation  to 
engage  in  the  business  of  buying,  manufac- 
turing, and  dealing  in  milk,  cream,  butter, 
cheese,  and  other  dahr  products,  and  pas- 
teurizing and  treating  said  milk,  and  pack- 
ing, storing,  handling,  and  selling  said  prod- 
ucts so  pasteurized  and  treated,  is  not  ex- 
clusively a  manufacturing  or  mechanical 
corporation,  within  Const  art  10,  f  88,  and 
its  stockholders  are  therefore  liable  for  its 
debts. — Meen  v.  Pioneer  Pasteurizing  Co.,  97 
N.  W.  14a  141,  90  Minn.  501. 

MANUFACTUBINa  ESTABUSHMEHT. 

A  sawmill  at  which  lumber  is  sawed  for 
sale  on  the  market  is  a  "manufacturing  es- 
tablishment," within  Ky.  St  1903,  88  2487, 
2488,  giving  laborers  in  manufacturing  es- 
tablishments a  lien  for  wages  superior  to 
that  of  mortgages.  Graham  v.  Magann, 
Fawke  Lumber  Co.  (Ky.)  80  8.  W.  799,  800 
(citing  Bogard  v.  Tyler's  Adm'r,  65  &  W.  709, 
21  Ky.  Law  Bep.  1452). 


The  furnishing  of  dectric  llg^t  and  pow- 
er and  distributing  it  la  not  manufacturing, 
within  Pub.  8t  1901,  c  55,  f  11,  providing 
that  towns  may,  by  vote,  exempt  for  certain 
time  from  taxation  any  "manufacturing  es- 
tablishment" proposed  to  be  erected  or  put 
in  operation.  Williams  v.  Park  (N.  H.)  56 
Aa  463,  464,  72  N.  H.  305,  64  L.  B.  A.  33. 

Act  March  2,  1899  (Acts  1899,  p.  234; 
Bums'  Ann.  St  1901,  8  70871;  Homer's  Ann. 
St  idOl,  f  5169k),  declaring  that  the  words 
"manufacturing  and  mercantile  establish- 
ments mean  any  mill,  factory,  place  of  trade, 
or  other  establishment  where  goods  are  man- 
ufactured, or  offered  for  sale,  is  not  confined 
in  its  operation  to  places  where  goods  are 
manufactured  for  or  offered  to  the  public 
market,  and  a  machine  shop  maintained  by 
a  railway  company  for  its  own  repairs  and 
the  making  of  materials  for  its  own  use  la 
within  the  statute.  Baltimore  &  O.  8.  W.  B. 
Co.  T.  Cavanaugh  (Ind.)  71  N.  B.  289,  24L 

XANUFACTUBnra  FUBPOSE. 

The  production  and  control  of  electric 
power  by  mechanical  means,  and  its  adapta- 
tion for  use  upon  a  trolley  system,  Is  a  *'man- 
ufacturlng  purpose,*'  within  the  meaning  of 
section  8  of  the  mechanic's  lien  law  (P.  U 
1898,  p.  538).  Bates  Mach.  Co.  v.  Trenton 
&  N.  B.  B.  Co.  (N.  J.)  58  Atl.  935,  936;  Phoe- 
nix Iron  Works  Co.  v.  Same,  Id.;  Henderson 
&  Bro.  T.  Same,  Id. 

ICAHTTFAOTUBIKa  FUB8UIT8. 

Bee  "Engaged  Principally  In  Mannfae- 
tDiing,  Etc.** 

MARINE  INSURANCE  BUSINESS. 

The  business  of  issuing  ordinary  fire  In- 
surance policies  upon  boats  navigating  the 
Great  Lakes  and  the  high  seas  la  "marine 
Insurance  business,"  within  Laws  1895,  p. 
392,  c  175,  relating  to  the  organization  of 
marine  insurance  companies.  Dwinnell  ▼. 
Minneapolis  Fire  &  Marine  Mut  Ina.  Ca,  97 
N.  W.  110.  Ill,  90  Minn.  383. 

MARITIME  CONTRACT. 

A  contract  for  repairs  to  be  furnished  to 
a  canal  boat  engaged  in  navigating  the  Erie 
Canal  and  Hudson  river  is  A  maritime  con- 
tract, and  proceedings  to  enforce  a  Uen  for 
the  repairs  furnished  are  within  the  exclu- 
sive admiralty  Jurisdiction  of  the  federal 
courts,  though  such  repairs  were  made  in  diy 
dock.  Perry  v.  Haines,  24  Sup.  Ct  8^  10^  191 
U.  8.  17,  48  L.  Ed.  73. 

A  contract  relating  to  wharfage^  as  un- 
derstood in  the  laws  and  usages  of  maritime 
affairs,  is  clearly  a  maritime  contract.  The 
Jamea  T.  Furber  (U.  8.)  129  Fed.  808,  8ia 
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MARKET  VALUL 


See  ''Actual  Market  Valne^;  "Oash  Mar- 
ket Value." 

The  'Market  yalue^  of  merchandtse  Im- 
ported from  France,  as  defined  in  Customs 
Administrative  Act  June  10,  1890,  c.  407,  f 
19,  26  Stat  1S9  \V.  8.  Comp.  St  1901,  p. 
1924],  does  not  include  the  amount  of  cer- 
tain internal  revenue  imposts  of  that  country 
known  as  the  "octroi  tax"  and  the  "droit  de 
Yille,"  which  are  not  general  in  their  appli- 
cation, but  vary  with  the  locality,  and  which 
are  not  collected  if  the  merchandise  is  ex- 
ported. United  States  t.  B.  F.  Downing  & 
Oo.  (U.  8.)  131  Fed.  653. 

MARKETABLE  TITLL 

The  books  define  a  marketable  title,  as 
one  that  is  not  only  good,  but  Indubitable. 
Ormsby  t.  Graham,  98  N.  W.  724,  727,  123 
Iowa,  202  (citing  Swayne  y.  Lyon,  67  Pa.  [17 
P.  F.  Smith]  436;  Yought  y.  Williams,  120 
N.  X.  253,  24  N.  B.  195,  8  L.  R.  A.  591,  17 
Am.  St  Rep.  634;  Tomlin  y.  McGhord's  Rep- 
resentatives, 28  Ky.  [5  J.  J.  Marsh.]  135). 

MARRIAGL 

See  "Agreement  to  Marry." 

Marriage,  while  from  its  very  nature  a 
sacred  obligation.  Is  nevertheless,  in  most 
civilized  nations,  a  dvil  contract  and  usually 
regulated  by  law.  Upon  it  society  may  be 
said  to  be  buUt  and  out  of  its  fruits  spring 
social  relations,  and  social  obligation  and  du- 
ties, with  which  government  is  necessarily 
required  to  deal.  In  re  De  I^aveaga's  Estate, 
75  Pac  790,  795,  142  Gal.  158  (citing  Rey- 
nolds y.  United  States,  98  U.  a  145,  25  L.  Ed. 
244). 

Marriage  Is  a  civil  contract  the  consent 
of  the  parties  to  it  being  all  that  is  required 
by  natural  public  law.  It  is  true  that  in 
most,  if  not  all,  of  the  states  of  the  Union, 
there  are  statutes  regulating  the  manner  of 
forming  the  marriage  contract,  providing  for 
the  performance  of  ceremonies,  and  naming 
those  persons  who  can  perform  the  ceremo- 
nies or  celebrate  the  rites  of  matrimony;  but 
it  is  held  in  a  number  of  the  states  that  in 
the  sbsence  of  positive  statutes  declaring  all 
marriages  void  that  are  not  performed  as 
directed  by  law,  any  marriage  made  accord- 
ing to  the  common  law  would  be  a  valid  mar- 
riage. Such  marriage  may  be  proved  by  rep- 
utation, declarations,  and  conduct  of  the 
parties,  and  other  circumstances  usually  ac- 
companying that  relation.  Edelstein  y. 
Brown  (Tex.)  80  S.  W.  1027. 

"Marriage  Is  not  a  dvil  contract  except 
in  so  far  as  the  relation  is  based  on  the 
agreement  of  the  parties.    It  is  true  the  stat* 


ute  (section  7289,  Bums^  Ann.  St  1901)  de- 
clares marriage  to  be  a  dvil  contract  but 
the  statute  itself  takes  it  out  of  the  clause 
of  simple  contracts  by  providing  that  it  may 
be  entered  into  by  persons  under  age.**  £i- 
kenbury  v.  Burns  (Ind.)  70  N.  B.  837,  83a 

MARRIAGEABLE  WOMABT. 


A  woman,  to  be  marriageable,  must  at 
the  time  be  able  to  bear  children  to  her  hus- 
band, and  a  representation  to  this  effect  is 
implied  in  the  very  nature  of  the  contract 
Baker  y.  Baker»  13  OaL  87»  103. 

MASTER. 

The  master  is  the  one  who  has  the  direc- 
tion and  control  of  the  servant  and  the  test 
is  whether  in  the  particular  service  the  serv- 
ant continues  liable  to  the  direction  and  con- 
trol of  his  master,  or  becomes  subject  to  the 
party  to  whom  he  is  loaned  or  hired.  Grace 
&  Hyde  Ck>.  v.  Probst,  70  N.  B.  12,  14,  208 
111.  147  (citing  Consolidated  Fireworks  Oa 
y.  Eoehl,  190  XIL  146^  60  N.  B.  87). 

MATERIAL 

other  material,  see  "^ther.** 

BCATERIAXi  ALTERATIOH. 

Whatever  changes  the  legal  effect  of  an 
instrument  is  a  material  alteration.  '*The 
test  is,  not  whether  an  alteration  increases 
or  reduces  a  party's  liability,  but  whether 
the  instrument  expresses  the  same  contract 
— whether  it  will  have  the  same  legal  effect 
and  operation  after  the  alteration  as  before." 
White  V.  Harris,  48  S.  B.  41,  43,  69  S.  G.  65 
(quoting  Am.  &  Eng.  Bnc.  Law  [2d  Ed.]  224). 

MATERIAL  DEGREE. 

One  of  the  meanings  of  the  term  material 
is  **hi  an  important  degree**  (Webster,  Diet), 
and  this  is  the  meaning  which  would  prop- 
erly be  attached  to  it  as  used  in  an  instruc- 
tion that  a  passenger  on  a  street  car  could 
not  recover  if  she  contributed  to  her  injury 
In  a  material  degree,  and  hence  the  instruc- 
tion was  erroneous,  because  importing  that 
there  might  be  a  degree  of  negligence  on  the 
part  of  plaintiff,  contributing  to  the  injury, 
which  would  not  defeat  a  recovery.  Root  v. 
Des  Moines  Ry.  Oo.  (Iowa)  98  N.  W.  291,  298, 
122  Iowa,  469. 

The  words  "material  degree,"  in  an  in- 
struction, in  an  action  for  injuries,  to  the 
effect  that  if  the  plaintiff  was  injured  as  the 
direct  result  of  defendant's  negligence,  and 
was  "in  no  manner  or  to  any  material  degi-ee 
negligent  himself,  or  in  no  manner  or  to  any 
extent  contributed  to  his  own  injury,"  he 
was    entitled    to   recover^  related    to   the 
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amonnt  of  care  required,  and  not  to  the  ex- 
tent of  contribution  to  the  injury  by  reason 
of  failure  to  exercise  such  care,  and  hence 
the  instruction  was  not  erroneous.  Gamp  y. 
Ohlcago  Great  Western  By.  Go.  (Iowa)  99  N. 
W.  735,  738. 

BCATERIAI.  mSBEFBESEHTATZOir. 

A  misrepresentation,  as  the  basis  of  re- 
scission, must  be  material;  but  It  can  be 
materia]  only  when  it  is  of  such  a  character 
that,  if  it  had  not  been  made,  the  contract 
would  not  have  been  entered  into.  The  mis- 
representation, It  Is  true,  need  not  be  the 
sole  cause  of  the  contract;  but  it  must  be  of 
such  nature,  weight,  and  force  that  the  court 
can  say,  "Without  it  the  contract  would  not 
have  been  made.'*  Oppenhelmer  ▼.  Olunie, 
75  Pac.  899,  901,  142  Oal.  313  (citing  Oolton 
T.  Stanford,  82  Gal.  851,  399,  23  Pac  18,  28, 
16  Am.  St  Rep.  137). 

MATEBIAL  BIGHT. 

The  right  of  a  defendant  to  challenge 
peremptorily  Is  a  material  right.  Betts  v. 
United  States,  132  Fed.  228,  229,  235. 

MATERIALMAN. 

Where  complainant  contracted  with  de- 
fendant, the  owner  of  certain  premises,  to 
furnish  mining  machinery,  appliances,  and 
materials,  and  install  the  same  in  a  mill  to 
be  erected  at  defendant's  mines  and  con- 
structed by  defendant,  without  any  other 
contractor,  he  was  an  original  contractor, 
and  not  a  "materialman,"  within  Gutting's 
Gomp.  Laws  Neb.,  |  3885,  and  therefore  was 
entitled  to  60  days  within  which  to  file  his 
claim  for  a  lien.  Salt  Lake  Hardware  Go.  y. 
Ghainman  Mining  &  Electric  Go.  (U.  8.)  128 
Fed.  509,  510. 

MATTER. 

See  "Printed  Matter.'* 
Other  matter,  see  "Other.** 

Gode  GlY.  Proc.  f  46,  forbidding  a  Judge 
to  sit  or  take  part  in  the  decision  of  a  "cause 
or  matter"  In  which  he  has  been  an  attorney 
or  counsel,  refers  only  to  actions  or  special 
proceedings  in  which  a  Judge  might  take 
part;  the  word  "cause**  meaning  a  cause  of 
action,  and  the  word  'Matter"  referring  to 
some  Judicial  proceeding  which,  under  the 
Gode,  is  included  in  special  proceedings  for 
the  enforcement  of  civil  rights.  Keeffe  v. 
Third  Nat  Bank  of  Syracuse,  69  N.  E.  593, 
177  N.  Y.  305. 

MATTER  IK  DISPITTE. 

The  phrase  "matter  in  dispute,**  as  used 
in  the  Gode  of  the  District  of  Columbia  (Act 


March  8,  1901,  c.  864,  f  233,  81  Stat  1227), 
providing  that  any  final  Judgment  of  the 
Gourt  of  Appeals  may  be  re-examined  and 
affirmed,  reversed,  or  modified  by  the  Su- 
preme Gourt  of  the  United  States,  on  writ  of 
error  or  appeal,  in  all  cases  in  which  the 
matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  of  $5,000,  means  money,  or 
some  right  the  value  of  which  can  be  esti- 
mated and  ascertained  in  money,  and  which 
appears  by  the  record  to  be  of  the  requisite 
pecuniary  value;  and,  assuming  that  the 
term  "matter  in  dispute*'  may  embrace  a 
right  to  have  a  claim  against  a  foreign  gov- 
ernment presented  through  the  political  de- 
partment of  the  United  States,  and  that  the 
value  of  such  a  right  may  be  gauged  by  the 
possible  pecuniary  injury  which  may  be  sus- 
tained if  no  such  action 'is  taken,  it  Is  evi- 
dent that  a  claim  for  damages  from  the  Ger- 
man Bmpire  in  redress  of  an  alleged  wrong- 
ful Imprisonment  in  that  country  is  one  hav- 
ing a  merely  conjectural  value.  Hence  the 
value  of  the  matter  in  dispute  in  a  proceed- 
ing to  compel  by  mandamus  the  Secretary 
of  State  to  seek  to  obtain  $500,000  damages 
from  the  German  Bmpire  in  redress  of  peti- 
tioner's alleged  wrongful  imprisonment 
while  on  a  visit  to  that  country  does  not 
exceed  the  sum  of  $5,000.  United  States  v. 
Hay,  24  Sup.  Gt  681,  682,  194  U.  S.  873,  48 
U  Ed.  1025. 


BCATTER  OF  ADMnaSTRATZOH. 

The  power  to  compel  an  administrator 
to  fulfill  a  contract  of  conveyance  of  real  es- 
tate of  his  intestate  is  a  "matter  of  admin- 
istration," within  the  Gonstitution,  defining 
the  Jurisdiction  of  the  probate  court  Servis 
V.  Beatty,  32  Miss.  52,  87. 

BCATTEB  OF  LEGAIi  AVOID AITCB. 

The  term  "matters  of  legal  avoidance,* 
as  used  In  the  statement  that  a  recognizance 
is  in  the  nature  of  a  conditional  Judgment, 
subject  only  to  such  matters  of  legal  avoid- 
ance as  may  be  shown  by  plea,  or  to  such 
matters  of  relief  as  may  induce  the  court  to 
remit  or  mitigate  a  forfeiture,  refers  to  such 
matters  as  are  entirely  consistent  with  the 
truth  of  the  facts  stated  in  the  record  and 
furnish  a  legal  excuse  for  the  failure  of  the 
defendant  to  appear  according  to  the  con- 
dition of  his  recognizance.  The  sureties,  for 
example,  show,  in  answer  to  the  scire  facias, 
the  death  of  the  principal  before  the  time  for 
his  appearance  had  arrived,  or  that  he  had 
been  arrested  under  other  process  issued  at 
the  instance  of  the  state,  or  that  he  had  be- 
come insane.  All  pleas  of  this  kind  are  not 
only  consistent  with  the  truth  of  what  is 
averred  in  the  record,  but  they  are  predicated 
on  the  assumption  of  such  truth.  State  v. 
Morgan  (N.  0.)  48  S.  B.  604,  606. 
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MAY. 

The  word  '"may^  In  statutes  usually  In- 
dicates tttat  the  act  to  which  it  refers  is  dis- 
cretionary, rather  than  mandatory,  and  will 
be  80  constrned,  unless  the  context  indicates 
a  different  meaning.  Halfacre  y.  State 
CTenn.)  79  S.  W.  132,  183. 

Whenever  third  persons  or  the  public 
liaye  an  interest  in  having  done  that  which 
Is  prescribed  by  the  Legislature,  then  the  act 
Is  mandatory,  even  though  words  permissive, 
ad  "may,"  are  used,  instead  of  words  man- 
datory, as  "shall."  Lapsley  v.  Merchants' 
Bank  of  Jefferson  City,  78  S.  W.  1095,  1096, 
106  Mo.  App.  98. 

The  word  "may,"  as  used  in  Rev.  St 
1898,  f  2864,  providing  that  all  or  any  of  the 
issues  in  an  action  may  be  referred,  is  not 
used  with  reference  to  public  rights  or  inter- 
ests, or  where  the  public  or  a  third  person 
have  a  claim  de  jure  that  the  power  shall  be 
exercised.  So  it  is  not  an  instance  where  by 
the  rules  of  statutory  construction  a  permis- 
sive word  shall  be  given  the  mandatory  sig- 
nificance of  "must"  or  "shall."  When  a  per- 
missive word  is  not  so  used  in  the  statute^ 
it  must  be  taken  in  its  literal  sense.  The 
privilege  of  the  statute  in  question  is  design- 
ed for  the  convenience  of  both  the  court  and 
parties.  Hence  the  statute  authorizes  a  ref- 
erence in  the  discretion  of  the  court,  and 
does  not  entitle  a  party  to  a  reference  as  a 
matte"  of  right.  Hart  v.  Godkin  (Wis.)  100 
N.  W.  1057,  1058. 

Pub.  St  1882,  c.  189,  f  20,  provides  that 
a  party  desiring  to  have  a  private  way  laid 
out  shall  file  a  petition  vith  the  county  com- 
missioners. Section  25  provides  that,  when 
the  premises  are  situated  entirely  in  one 
town,  the  petition  may  be  made  to  the  select- 
men, or  mayor  and  aldermen,  thereof.  The 
word  "may,"  in  the  last  section,  does  not 
mean  "must"  Bldredge  v.  Norfolk  County 
Com'rs,  70  N.  B.  86,  87,  185  Mass.  186. 

Code,  §  5837,  providing  that  at  any  time 
before  judgment  the  court  "may"  permit  a 
plea  of  guilty  to  be  withdrawn  and  other 
plea  or  •pleas  substituted,  is  mandatory. 
State  V.  Hortman,  97  N.  W.  981,  982,  122 
Iowa,  104. 

The  word  **may,"  used  in  Code  Civ.  Proc. 
f  732,  providing  that  any  person  aggrieved 
by  waste  may  bring  an  action  therefor,  is 
not  a  mandatory  term,  except  when  it  is  con- 
strued to  mean  "must" ;  and  it  is  never  thus 
construed  where  there  is  nothing  In  the  con- 
nection of  the  language  or  in  the  sense  or 
policy  of  the  provision  to  require  an  unusual 
interpretation.  Isom  v.  Rex  Crude  Oil  Co., 
74  Pac  29i,  140  OaL  678. 

In  Pol.  Code,  f  8804,  requiring  that  any 
taxes  paid  more  than  once,  or  erroneously  or 
Illegally  collected,  may  by  order  of  the  board 
tf  supervisors  be  refunded  by  the  county 


treasurer^  the  word  ''may"  means  "shall." 
Stewart  Law  &  Collection  Co.  v.  Alameda 
County,  76  Pac.  481,  482,  142  Oal.  660. 

The  word  "may,"  as  used  in  Gen.  St 
1894,  8  5186>  which  provides  that  where  de- 
fendant is  a  nonresident  and  plaintiff  pro- 
ceeds by  attaching  his  property,  the  action 
may  be  brought  in  any  county  where  de- 
fendant has  property  liable  to  attachment,  is 
not  mandatory,  and  cannot  be  construed  as 
meaning  "must."  Clements  v.  Utiey,  98  N. 
W.  188,  189,  91  Minn.  352. 

The  word  "may"  is  not  to  be  construed 
as  "must**  or  "shall,"  but  merely  as  permis- 
sive and  discretionary  with  the  city,  in  an 
ordinance  providing  that  the  grade  of  alleys, 
not  otherwise  fixed,  at  the  points  of  Inter- 
section with  streets  whose  grades  are  estab- 
lished by  the  ordinance,  shall  be  the  same 
as  said  streets,  and  continuous  from  one 
street  to  the  next,  but  between  any  two  ad- 
jacent streets  along  the  line  of  the  alley 
vertical  curves  of  grade  "may"  be  used, 
when  necessary  to  facilitate  drainage  or  af- 
ford better  access  to  property  along  the  line 
of  said  alley,  etc.,  for  in  interpreting  stat- 
utes and  ordinances  the  word  "may"  should 
not  be  construed  to  mean  "must"  (x  "shall," 
for  the  purpose  of  creating  or  determining 
the  character  of  private  rights.  Kelley  v. 
City  of  Cedar  Falls,  99  N.  W.  556,  557,  123 
Iowa,  660. 

The  word  "may"  is  used  in  a  permissive, 
not  a  mandatory,  sense  in  Mills'  Ann.  St.  § 
3162,  providing  that  the  relocator  of  an  aban- 
doned lode  claim  may  sink  the  original  shaft 
deeper  than  it  was  at  the  time  of  abandon- 
ment Carlin  v.  Freeman  (Colo.)  75  Pac.  26, 
27. 

MEAL 

If  a  single  sandwich  satisfies  the  deshres 
of  a  person,  it  constitutes  a  "meal,"  and  the 
keeper  of  a  hotel  has  the  right  to  serve  liq- 
uors to  him  with  such  meal,  under  Laws 
1897,  p.  234,  c.  312,  f  31,  d.  "k,"  providing 
that  the  keeper  of  a  hotel,  being  the  holder 
of  a  liquor  tax  certificate,  may  sell  liquor 
on  Sunday  to  his  guests  with  their  meals. 
In  re  Cullinan,  87  N.  Y.  Supp.  660,  662,  93 
App.  Div.  427. 

MEANS. 

See  "Mechanical  Means.** 
Any  means,  see  "Any." 
Other  means,  see  "Other.** 

MEASURE. 

Under  a  statute  giving  mayors  of  cer- 
tain cities  power  to  veto  any  measure  passed 
by  the  board  of  aldermen,  a  mayor  has  no 
power  to  veto  the  election  of  a  poMce  justice 
by  the  board  of  aldermen,  since  such  an  elec- 
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tioQ  Is  not  a  measure.    Rich  t.  McLaariii» 
35  South.  837,  83  Miss.  95. 

MECHANICAL  CORPORATION. 

The  Pioneer  Pasteurizing  Company,  au- 
thorized by  its  articles  of  incorporation  to 
engage  in  the  business  of  buying,  manufac- 
turing, and  dealing  in  milk,  cream,  butter, 
cheese,  and  other  dairy  products,  and  pas- 
teurizing and  treating  said  milk,  and  pack- 
ing, storing,  handling,  and  selling  said  prod- 
ucts so  pasteurized  and  treated,  is  not  ex- 
clusiyely  a  manufacturing  or  mechanical  cor- 
poration, within  Const,  art.  10,  f  38,  and  its 
stockholders  are  therefore  liable  for  Its  debts. 
Meen  ▼.  Pioneer  Pasteurizing  Ca,  97  N.  W. 
140,  141,  90  Bllnn.  &0L 

MECHANICAL  MEANS. 

The  phrase  "by  mechanical  or  other 
means,"  as  used  in  the  statute  making  it  a 
misdemeanor  for  any  person  not  licensed  to 
record  or  register,  by  mechanical  or  other 
means,  bets  or  wagers  on  trials  of  speed, 
etc.,  embraces  something  outside  the  me- 
chanical class,  and  covers  the  registration  of 
such  bets  by  means  of  the  initials  or  private 
marks  of  the  parties  written  on  cards.  State 
▼.  Yillines  (Mo.)  81  &  W.  212,  218. 

MECHANIC'S  LIEN. 

A  mechanic's  lien  is  at  most  only  a  ten- 
tative charge  against  the  property  it  purports 
to  bind,  and  is  liable  to  be  defeated  for  lack 
of  technical  sufficiency,  as  well  as  by  show- 
ing that  the  indebtedness  or  some  consid- 
erable part  thereof  is  not  owing.  Beebe  v. 
Redward,  77  Pac.  1052,  1055,  35  Wash.  616. 

"A  mechanic's  lien  on  chattels,  as  on 
real  estate,  is  simply  a  security  for  the  pay- 
ment of  a  debt.  Without  Indebtedness  to 
the  mechanic  there  can  be  no  lien.  «  •  • 
The  lien  Is  commensurate  with  the  amount 
due."  Tenney  v.  Anderson  Water,  Light  & 
Power  Co.,  48  S.  B.  457,  458,  69  S.  C.  430 
(quoting  Phillips,  Mech.  Liens,  f  493). 

A  mechanic's  lien  is  purely  a  statutory 
creation,  and  can  only  be  maintained  by  a 
substantial  observance  or  compliance  with 
the  provisions  of  the  statute.  Whatever  is 
made  necessary  to  the  existence  of  the  lien 
must  be  performed,  or  the  attempt  to  create 
It  will  be  futile.  A  substantial  adherence  to 
the  terms  of  the  statute  in  the  notice  of  lien 
Is  indispensable.  Russell  v.  Hayner,  180  Fed. 
90,  92  (citing  Phillips,  Mech.  Liens  [3d  Ed.] 
19). 

MEDICINAL  PREPARATION. 

The  expression  "medicinal  preparations," 
as  used  in  Tariff  Act  March  3,  1883,  c  121, 
Schedule  A,  22  Stat  494,  means  such  articlfls 


as  are  of  use,  or  believed  by  the  prescriber  or 
user  fairly  and  honestly  to  be  of  use,  in  cor- 
ing or  alleviating,  or  palliating  or  prevent- 
ing, some  disease  or  affection  of  the  human 
frame.  Dodge  &  Olcott  v.  United  States  (U. 
S.)  130  Fe±  624*  625;  Lueders  t.  Same,  Id. 

MEMBER. 

See  "Active  Member.** 

Of  Congress. 

"When  we  speak  of  a  member  of  Con- 
gress, we  refer  to  one  who  is  a  component 
part  of  the  Senate  or  House  of  Bepreseota- 
tives;  one  who  is  in  office — not  out  of  office; 
one  who  is  sharing  the  responsibilities  and 
privileges  of  membership."  The  words 
"member  of  Congress,"  as  used  in  the  first 
provision  of  Rev.  St  f  1781  [U.  S.  Comp.  St. 
1901,  p.  1212],  making  it  a  criminal  offense 
for  a  member  of  Congress,  or  any  officer  or 
agent  of  the  government,  to  agree  to  receive 
or  receive  a  bribe  for  procuring  or  aiding  to 
procure  for  another  any  contract,  office,  or 
place  from  the  government,  do  not  include 
a  person  elected  to  the  office  of  Senator  of 
the  United  States  until  he  has  been  accepted 
as  member  by  the  Senate  of  the  United 
States  snd  has  assumed  the  duties  of  tbe 
office.  United  States  v.  Dietrich  (U.  S.)  126 
Fed.  676,  678,  681, 

Of  polioe  f  oree. 

The  chief  of  police  of  a  dty  is  a  •*mem- 
ber  of  the  police  force"  of  the  city,  and 
amenable  to  an  order  established  by  the 
board  of  police  examiners,  created  l^  the 
charter  of  the  city,  providing  that  no  mem- 
l>er  of  the  police  force  should  be  permitted 
to  be  a  delegate  to  any  caucus  or  take  part 
in  any  political  canvass.  Brownell  t.  Boa- 
sell  (Yt)  57  Aa  103,  104. 


iERSUlF. 

See  ''Certain  Ascertained  Membership." 

MEMORANDUM. 

A  mere  indorsement  of  the  name  of  the 
owner  of  property  on  the  check  given  by  a 
prospective  purchaser  for  earnest  money  is 
not  a  note  or  memorandum  In  writing,  as  re- 
quired by  the  statute  of  frauds  (2  Starr  &  G. 
Ann.  St  1896  [2d  Ed.]  p.  Id97).  Koenlg  v. 
Dohm,  70  N.  B.  1061,  1064,  209  HL  46& 

MEMORY. 

See  "Sound  Mind  and  Memory."* 

MENTALLY  INCOMPETENT. 

The  term  "mentally  incompetent  to  hsvt 
the  charge  and  management  of  liis  property," 
within  the  statute  relating  to  the  appoint 
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ment  af  guardians,  meana  mental  Incapabil- 
ity to  do  80.  In  re  Btreiff,  97  N.  W.  189,  191, 
119  Wis.  566,  100  Am.  St  Rep.  908  (dtlng 
In  re  Leonard's  Estate,  95  Mich.  295,  54  N. 
W.  1082). 

MERCANTILE  PURSUITS. 

See  "Engaged  Principally  in  Manufac- 
turing, Btc" 

MERCHANDISE 

The  word  "merchandise,"  defined  In  Rev. 
St  f  2766  [U.  8.  Ck)mp.  St  1901,  p.  1861], 
as  Including  goods,  wares,  and  chattels  of 
eTery  description  capable  of  being  Imported, 
Is  sufficiently  broad  to  Include  placer  gold. 
Six  Parcels  of  Placer  Gold  y.  United  States 
(Arte.)  76  Pac.  473,  475. 

MERCHANT. 

The  term  "merchant"  Is  defined  by  Act 
Cong.  May  5,  1892,  c.  60,  27  Stat  25  [U.  S. 
Comp.  St  1901,  p.  1319],  as  amended  by  Act 
Not.  3,  1893,  c  14,  28  Stat  7  [U.  S.  Comp. 
St.  1901,  p.  1322],  as  a  person  engaged  In 
buying  and  selling  merchandise  at  a  fixed 
place  of  business,  which  business  is  conduct- 
ed In  his  name,  and  who,  during  the  time  he 
claims  to  be  engaged  as  a  merchant  does  not 
engage  In  the  perfwmance  of  any  manual 
labor,  except  such  as  Is  necessary  In  the 
conduct  of  his  business  as  such  merchant 
The  names  of  any  of  the  partners  need  not 
appear  In  the  company  name  under  which  a 
Chinese  grocery  Is  actually  conducted  at  a 
fixed  place  of  business,  In  order  to  constitute 
them  merchants  within  the  meaning  of  the 
definition.  Tom  Hong  y.  United  States,  24 
Sup.  Ot  517,  519,  193  U.  &  517,  48  L.  Bd. 
772. 

"Merchant"  Is  defined  by  Webster,  Diet 
as  "one  who  traffics  on  a  large  scale,  espe- 
cially with  foreign  countries;  a  trafficker;  a 
trader;  •  •  •  one  who  keeps  a  store  or 
shop  for  the  sale  of  goods;  a  shopkeeper." 
A  merchant  has  also  been  defined  as  "one 
whose  business  is  to  buy  and  sell  merchan- 
dise; one  who  buys  to  sell  again,  who  does 
both,  not  Incidentally  or  occasionally,  but 
habitually,  as  a  business."  An  itinerant  op- 
tician, who  merely  prescribes  and  collects 
for  spectacles,  and  has  his  orders  ffiled  and 
charged  to  him  by  a  supply  house.  Is  not  a 
merchant.  City  of  Waukon  ▼.  Fisk  (Iowa) 
100  N.  W.  475,  476  (quoting  Jewel  y.  Trus- 
tees of  Sumner  Tp^  113  Iowa,  47,  49,  84  N. 
W.  973). 

A  "merchant"  Is  one  engaged  In  the  busi- 
ness of  buying  commercial  commodities  and 
selling  them  again  for  the  sake  of  profit  He 
Is  one  who  traffics  or  carries  on  trade,  espe- 
cially ou  a  large  scale;  one  who  buys  goods 


to  sell  again,  and  any  one  who  is  engaged  In 
the  purchase  or  sale  of  goods;  a  trafficker; 
a  trader.  Under  Code,  f  700,  giving  to  cities 
and  towns  the  power  to  define  by  ordinance 
who  shall  be  considered  transient  merchants, 
and  to  regulate,  license,  and  tax  their  sales, 
a  city  may  impose  a  license  fee  on  one  en- 
gaged In  taking  orders  for  goods  on  his  own 
account,  and  subsequently  having  the  orders 
filled  by  a  wholesale  house,  and  the  goods 
shipped  to*him  for  delivery;  he  paying  the 
wholesale  price  and  collecting  the  retail  price 
from  his  customers.  City  of  Cedar  Falls  y. 
Gentzler,  99  N.  W.  561,  562,  123  Iowa,  670. 

MERITS. 

An  order  granting  a  change  of  venue  in 
a  civil  action  involves  the  merits,  and  is  ap- 
pealable, under  Rev.  Codes  1899,  S  5626,  pro- 
viding that  an  order  is  appealable  when  it 
Involves  the  merits  of  an  action  or  some  part 
thereof.  Robertson  Lumber  Co.  v.  Jones  (N. 
D.)  99  N.  W.  1082  (citing  White  v.  Chicago, 
M.  &  St  P.  Ry.  Co..  5  Dak.  508,  41  N.  W. 
730). 

METAL 

See  "Composition  Metal.** 

METALS  UNWBOUGHT. 

Certain  alloys  of  Iron  and  mineral  sub- 
stances known  as  ferrochrome,  ferrotung- 
sten,  ferromlybdenum,  and  ferrovanadium, 
are  dutiable  as  "metals  unwrought"  under 
Tariff  Act  July  24,  1897,  c.  11,  9  1.  Schedule 
C,  par.  183,  30  Stat  166  [U.  S.  Comp.  St  1901, 
p.  1645],  but  are  dutiable  at  the  rate  applica- 
ble to  ferromanganese,  enumerated  in  para- 
graph 122  of  said  act  (30  Stat  159  [U.  S. 
Comp.  St  1901,  p.  1636]).  United  States  y. 
Roessler  &  Hasslacher  Chemical  Co.  (U.  S.) 
131  Fed.  576. 

MILLING  IN  TRANSIT. 

"Mlillng  In  transit"  refers  to  cases  where 
freight  Is  shipped  a  long  distance,  and  the 
carrier  will  at  his  own  cost  defray  the  ex- 
pense of  its  change  in  form  en  route,  because 
of  the  easier  handling  in  the  more  compact 
shape  Under  Laws  1899,  p.  801,  c.  164,  f 
13,  providing  that  any  carrier  charging  one 
person  more  than  another  for  the  same  serv- 
ice is  guilty  of  discrimination,  a  railroad 
company  carrying  raw  material  to  factories 
cannot  charge  a  factory  which  agrees  to  ship 
the  manufactured  product  by  the  same  road 
less  for  the  same  service  than  It  charges  a 
factory  which  will  make  no  such  agreement; 
the  carrier  not  being  in  a  position  to  justify 
under  "milling  in  transit"  Hilton  Lumber 
Co.  y.  Atlantic  Coast  Line  B.  Co.  (N.  C.)  48 
&  E.  813,  816. 
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See  "Sound  Mind  and  Memory^;  '17n- 
sound  Mind." 

MINE. 

As  land,  we  "huii." 

MINERAL 

Sand,  according  to  the  circamstances, 
may  or  may  not  be  a  mineral,  In  the  commer^ 
clal  sense  Intended  by  Act  May  8,  1876  (P. 
L.  142),  providing  that.  If  any  person  or  cor- 
poration shall  dig  minerals  In  the  land  of 
another  without  the  consent  of  the  owner, 
he  shall  be  liable  for  double  the  value  there- 
of. Hendler  ▼.  Lehigh  Valley  B.  Co.,  58  Atl. 
488,  489,  209  Pa.  263. 

MINING  CLAIM. 

As  property,  see  'Troperty." 


MINISTERIAL  ACT. 

A  ministerial  act  may  perhaps  be  de- 
fined to  be  one  which  a  person  performs  In  a 
given  state  of  facts,  In  a  prescribed  manner, 
In  obedience  to  the  mandate  of  legal  au- 
thority, without  regard  to  or  the  exercise  of 
his  own  Judgment  upon  the  propriety  of  the 
act  done.  Balr  v.  Struck,  74  Pac.  69,  71,  29 
Mont.  45,  63  L.  R.  A.  481  (citing  Throop, 
Pub.  Off.  i  537). 

MINISTERIAL  OFFICER. 

The  clerk  of  a  court  Is  essentially  a  min- 
isterial olficer.  He  has  nothing  to  do  with 
the  character  or  purpose  of  papers  which  are 
tendered  to  him  to  be  filed.  When  suit  Is 
ordered  or  process  directed  to  be  issued.  It  Is 
his  duty  to  comply.  If  the  party  Is  prima 
facie  entitled  to  It,  and  for  failure  to  do  so 
he  is  liable  for  any  loss;  the  measure  of  his 
liability  being  the  damages  which  have  re- 
sulted therefrom.  In  an  action  on  the  ofl^cial 
bond  of  a  clerk  of  the  circuit  court  for  re- 
fusal to  Issue  a  summons,  the  plaintiff  must 
state,  in  his  declaration,  enough  to  show  that 
he  had  a  good  cause  of  action  against  the 
parties  whom  he  desired  to  sue.  He  cannot 
simply  claim  as  damages  the  amount  for 
which  he  wanted  to  bring  suit  Any  decla- 
ration or  complaint  which  does  nothing 
more  is  demurrable.  United  States  v.  Bell 
(U.  S.)  127  Fed.  1002,  1008  (citing  7  Oyc.  196). 


MISCARRIAGE 

See  "Debt,  Default,  or  Miscarriage  of 
Another.*' 


After  the  Jury  Is  sworn,  mlscondoct  on 
the  part  of  an  individual  juror  is  misconduct 
of  the  Jury.  State  v.  Mott,  74  Pac  728,  730, 
29  Mont  292. 

MISDELIVERY. 

Misdelivery  of  goods  Is  the  same  as  a 
total  failure  to  deliver  them  at  all,  and  Is 
deemed  a  conversion  of  the  property  by  the 
carrier.  Leaving  goods  at  the  wrong  place 
may  constitute  a  misdelivery  and  conver- 
sion of  them,  as  well  as  delivering  them  to 
the  wrong  person.  Cleveland,  O.,  G.  &  St 
L.  Ry.  Co.  V.  C.  &  A.  Potts  &  Co,  (Ind.)  71 
N.  B.  685,  689  (citing  Elliott  Bailroads,  | 
1526;  Raih-oad  Co.  v.  0*Donnell,  49  Ohio  St 
489,  32  N.  B.  476;  Perkins  v.  Smith,  1  WIls. 
828;  Houston  &  T.  C.  Ry.  Co.  v.  Adams,  4d 
Tex.  748,  30  Am.  Rep.  116;  Jeffersonville 
R.  Co.  V.  White,  69  Ky.  [6  Bush]  251;  Clafiin 
V.  Boston  &  L.  R.  Co.,  89  Mass.  [7  Allen] 
841). 

MISDEMEANOR. 

A  contempt  proceeding  is  classified  as  a 
misdemeanor,  and  not  as  a  felony.  Bullock 
Electric  &  Mfg.  Co.  v.  Westlnghouse  Elec- 
tric &  Mfg.  Co.  (U.  S.)  129  Fed.  lOS,  107,  63 
0.  0.  A.  607. 

The  offense  of  having  in  possession  and 
selling  counterfeit  trade-marks  and  labels. 
In  violation  of  Pen.  Code,  f  364,  subd.  4,  is  a 
''misdemeanor,"  and  hence  defendants,  act- 
ing in  concert  in  the  commission  of  such 
offense,  may  be  properly  tried  together. 
People  V.  Strauss,  88  N.  T.  Supp.  40^  43,  94 
App.  Div.  453. 

MISREPRESENTATION. 

See  ''Material  Misrepresentation.*' 

MISSISSIPPI  RIVER. 

The  term  "Mississippi  river,**  used  in  the 
enabling  act  (Act  Cong.  Aug.  6,  1846,  c.  89, 
9  Stat  56)  descriptive  of  the  boundary  be- 
tween Wisconsin  and  Minnesota,  applies  to 
the  broad  expanse  of  water  flowing  in  a  gen- 
erally southerly  direction,  known  at  the 
date  of  such  act  as  such  river,  not  any 
bayou  upon  either  side  thereof.  Franzlni  v. 
Layland  (Wis.)  97  N.  W.  489,  601. 

MISTAKE. 

Impression  equivalent,  see  "Impression." 

The  code  provision  that  the  court  may 
at  any  time  permit  a  pleading  or  mistake 
in  any  other  respect  to  be  amended  author- 
izes the  substitution  of  %  Buffldeiit  appeal 
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bond  in  an  election  contest,  where  the  bond 
Siven  has  failed  to  comply  with  the  stat- 
utory requirements.  Galloway  t.  Bradbuni 
(Ky.)  82  S.  W.  1013.  1010. 

MISTAKE  OF  FACT. 

"Mistake  of  fact,"  for  which  a  contract 
may  be  avoided,  is  defined  in  Giy.  Code,  ft 
1577,  to  be  "an  unconscious  ignorance  or  for- 
getfulness  of  a  fact,  past  or  present,  ma- 
terial to  the  contract."  White  T.  Stevenson, 
77  Pac.  828,  830, 144  Gal.  104. 

MITER  BOX. 

A  miter  box  is  a  rough  three-sided  box, 
without  top  or  ends,  into  the  two  upright 
sides  of  which  slits  are  sawed  at  the  proper 
angle.  Metzler  ▼.  McKenzie,  76  Pac.  114, 
115,  84  Wash.  47a 

MITIGATE 

Bztenuate   synonymous,   see   "Bxtenu- 
ate." 

MIXED  TRAIN. 

A  train  consisting  of  four  freight  cars 
and  a  passenger  coach  is  a  "mixed  train." 
Holland  y.  St.  Louis  &  S.  F.  B;  Oo ,  79  &  W. 
508,  509,  105  Ma  ^p.  117. 

MODE 

The  examination  of  a  party  before  trial, 
authorized  by  Code  Civ.  Proc.  N.  Y.  §  870, 
cannot  be  required  by  a  federal  Circuit  Court 
sitting  in  that  state,  by  virtue  of  the  decla- 
ration of  Act  March  9,  1892,  c.  14,  27  Stat 
7  [U.  S.  Comp.  St.  1901,  p.  664],  that,  in  ad- 
dition to  the  mode  of  taking  the  depositions 
of  witnesses  in  causes  pending  in  the  federal 
District  and  Circuit  Courts,  It  shall  be  lawful 
to  take  the  depositions  or  testimony  of  wit- 
nesses in  the  mode  prescribed  by  the  laws  of 
the  state  in  which  the  courts  are  held. 
"  'Mode'  usually  means  the  manner  in  which 
a  thing  is  done,  and  this  act  relates  to  the 
manner  of  taking  'depositions  and  testimony,' 
which  the  title  treats  as  equivalent  terms, 
and  which  may  be  so  regarded  so  far  as  the 
question  before  us  is  concerned.  But  it  is 
contended  that  the  word  'mode,'  as  used  in 
the  act,  has  a  broader  significance,  and  em- 
braces the  production  of  evidence,  thereby 
qualifying  section  861,  Rev.  St  [U.  S.  Comp. 
St.  1901,  p.  661],  which  prescribes  the  mode 
of  proof.  We  cannot  concur  in  this  view." 
Hanks  Dental  Ass'n  v.  International  Tooth 
Crown  Co.,  24  Sup.  oi  700,  702,  194  U.  B. 
303,  48  Ia  Bd.  989. 

MODEL  OF  IMPROVEMENT. 

Bzact  models  of  steamships  of  improv- 
ed design,  showing  the  details  of  the  vessels, 
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valued  at  about  $1,000  each,  and  intended 
for  exhibition  in  steamship  offices,  are  mod- 
els of  Improvements  in  the  art  of  shipbuild- 
ing, and  are  free  of  duty  under  Tariff  Act 
July  24,  1897,  c.  11,  f  2,  Free  List,  par.  616, 
30  Stat.  109  [U.  S.  Comp.  St  1901,  p.  1685], 
covering  "models  of  inventions  and  of  other 
improvements  in  the  arts."  Boas  t.  United 
States  (U.  S.)  128  Fed.  47a 

MODIFY. 

The  word  "modify,"  as  used  in  a  cor- 
porate charter,  providing  that,  upon  the  re- 
port of  commissioners  to  appraise  property 
which  the  corporation  seeks  to  acoiuire  as  a 
right  of  way,  the  Judge  of  the  district  court 
shall  confirm  the  report,  modify  it,  or  refer 
it  back  to  the  present  or  new  commission- 
ers, does  not  give  the  court  authority  to  in- 
crease the  amount  found  by  the  commission- 
ers. Louisiana  Western  B.  Co.  v.  Cross- 
man's  Heirs,  85  South.  784,  785,  111  La.  611. 

MOMENTARILY  UNCONTROLLED. 

Generally  it  may  be  said  that  the  event 
sought  to  be  described  by  the  phrase  "mo- 
mentarily uncontrolled"  is  wholly  inconsist- 
ent with  a  condition  where  a  horse  is  moving 
along  the  road  in  the  course  of  a  struggle 
for  mastery.  It  is  substantially  limited  to 
those  spasmodic  movements  which  often  oc- 
cur while  the  horse  is  generally  within  the 
control  of  his  driver,  but  where  the  partic- 
ular movement  Is  so  quick  and  unexpected 
that  it  and  its  results  can  take  place  before 
efforts  to  control  can  be  exerted.  A  horse 
shied  to  one  side,  and  then  at  a  gallop  ran 
forward  60  to  90  feet,  the  driver  all  the  time 
pulling  back  on  the  lines,  so  that  the  horse 
was  drawing  the  vehicle  by  the  bit  and 
resisting  the  efforts  to  stop  him,  till  a  defect 
In  the  highway  was  reached  and  an  accident 
occurred.  The  horse  could  not  be  held  to 
have  been  only  "momentarily  uncontrolled," 
within  the  law  as  to  liability  of  a  municipal- 
ity for  defects  In  highways.  Ehleiter  v. 
City  of  Milwaukee,  98  N.  W.  934,  935,  121 
Wis.  85,  66  L.  B.  A.  915. 

MONEY. 

^e  "Bond  for  the  Payment  of  Money"; 
"Condemnation  Money";  "Lawful  Cur- 
rent Money." 

MONST  AT  INTEBEST. 

The  phrase  "money  at  interest"  Includes 
all  forms  of  interest-bearing  securities, 
whether  represented  by  bonds,  notes,  oi 
otherwise,  unless  the  contrary  appears  from 
the  assessment  itself.  Sweetsir  t.  Chandler, 
56  AtL  684,  686»  98  Me.  14& 


MONET  LBNT 
MONET  LENT. 


7724  MOBAL  OBLIGATION 

[Appendix:.] 

MONETED  MAN. 


Money  deposited  in  a  bank  in  New  York 
at  Interest  and  subject  to  check  constitutes 
"money  lent"  to  the  banker,  within  Civ. 
Code  La.,  art  8538  (3503),  requiring  actions 
for  the  payment  of  money  lent  to  be  brought 
within  three  years.  Schlnotti  ▼.  Whitney 
(U.  S.)  130  Fed.  780,  781  (quoting  Morse, 
Banks,  ft  208). 

MONET  OF  THE  tJlOTED  STATES. 

See    "Current    Money    of    the    United 
States." 

MONET  ORDER. 

Pay  check  synonymous,  see  "Pay-Check.** 

MONETED  RUSINESS. 

The  expressions  '^moneyed  business**  or 
''moneyed  man"  are  often  used,  and  in  their 
common  acceptation  and  generally  under- 
stood meaning  are  not  applied  solely  to  the 
business  of  handling  and  loaning  money,  or 
to  a  man  whose  property  merely  consists  of 
money.  A  person  is  commonly  referred  to 
as  a  moneyed  man  because  of  his  large  pos- 
sessions, yet  those  possessions  may  consist 
ezcluslvely  of  real  estate.  State  ▼.  Fidelity 
&  Deposit  Co.  of  Maryland  (Tez.)  80  S.  W. 
544,  668. 

MONETED  CORPORATION. 

The  term  "moneyed  corporation'*  is  de- 
fined in  1  Rev.  St  N.  T.  p.  698,  9  51,  to  mean 
every  corporation  having  banking  powers,  or 
having  the  power  to  make  loans  upon  pledges 
or  deposits,  or  authorized  by  law  to  make 
Insurances,  and  is  defined  by  the  New  York 
act  of  1890  (Laws  1890,  c.  563)  to  be  one 
formed  under  or  subject  to  the  banking  or 
the  insurance  law.  A  Kansas  trust  com- 
pany, empowered  to  receive  deposits  and  to 
loan  money  on  real  estate  and  personal  se- 
curity, is  a  "moneyed  corporation,"  within 
this  definition  and  within  the  meaning  of 
Code  Civ.  Proc  N.  T.  f  894,  prescribing  a 
three-year  limitation  for  actions  to  enforce 
stockholders'  liabilities.  Piatt  v.  Wilmot.  24 
Sup.  Ct  642,  545,  198  U.  S.  002,  48  L.  Ed. 
809. 

The  expression  "moneyed  corporation,** 
in  Sayles'  Ann.  St.  1897,  art  5063,  providing 
for  the  taxation  of  all  personal  estate  of 
moneyed  corporations,  means  all  classes  of 
corporations  organized  and  created  for  busi- 
ness purposes,  as  distinguishable  from  public 
or  charitable  or  other  corporations  which  are 
exempted  by  law  from  taxation.  The  Leg- 
islature evidently  did  not  intend  to  use  it 
in  the  restrictive  sense,  as  applied  only  to 
corporations  that  dealt  exclusively  in  money. 
State  V.  Fidelity  &  Deposit  Co.  of  Md.  (Tex.) 
^  S.  W.  644,  663. 


See  "Moneyed  Business.'* 

MONOMANIA. 

The  term  "monomania**  implies  "partial 
insanity,  and  excludes  the  idea  of  any  sort 
of  ratiocination  as  to  the  particular  subject 
to  which  the  partial  Insanity  relates.  Mon- 
omania cannot  be  implied  because  a  person 
takes  a  narrow,  or  prejudiced,  or  utterly  il- 
logical view  of  a  particular  subject  It  is 
not  the  result  of  any  conclusion.  The  pe^ 
son  does  not  arrive  at  his  conviction  because 
of  any  attempt  either  at  reasoning  or  in- 
vestigation. The  partial  insanity  is  the  off- 
spring of  a  disordered  Intellect'*  The  con- 
clusion that  a  testator  was  a  monomaniac 
is  not  warranted  by  the  bare  circumstance 
that  actuated  by  a  spirit  of  resentment 
against  his  wife,  he  disinherited  her  in  his 
will,  for  the  sole  reason  that  she  had  in- 
terfered with  him  in  carrying  out  his  delib- 
erate choice  to  lead  an  immoral  and  disso- 
lute life.  Bohler  v.  Hlcks»  48  S.  £L  806^  307, 
120  Ga.  800. 


MONTH. 

A  month  Is  a  definite  period  of  time; 
commencing  on  the  Ist  day  thereof,  and  end- 
ing on  the  28th,  29th,  30th,  or  Slst  day. 
Derby  v.  Dancey,  86  South.  795»  796,  112  Lt. 
891.  1 


MORAL  CERTAINTY. 

Moral  certainty  is  that  degree  of  proof 
which  the  law  requires  of  moral  evidence. 
Moral  certainty  is  described  as  a  state  of 
impression  produced  by  facts  in  which  a 
reasonable  mind  feels  a  sort  of  coercion  or 
necessity  to  act  in  accordance  with  it  It  is 
also  declared  to  be  a  certainty  that  con- 
vinces and  directs  the  understanding,  and 
satlsfles  the  reason  and  judgment  of  those 
who  are  bound  to  act  conscientiously  upon  it 
People  V.  Lew  Fook,  75  Pac  188»  141  CaL 
54& 


MORAL  OBLIGATION. 

A  moral  obligation  on  the  part  of  tbe 
state  must  have  something  more  substan- 
tial than  legislation  obnoxious  to  the  funda- 
mental law  to  rest  upon;  something  more  for 
a  foundation  or  starting  point  than  a  statute 
which  is  Itself  immoral.  A  moral  obligation 
can  never  be  deemed  to  rest  upon  the  people 
of  the  state  to  discharge  a  contract  made  by 
the  Legislature  in  direct  violation  of  tbe 
Constitution.  Minnesota  Sugar  Co.  v.  ITe^ 
son,  97  N.  W.  454,  457,  91  Mnn.  30  (citing 
Adslt  V.  Osmun,  84  Mich.  420,  48  N.  W.  31, 
11  L.  R.  A.  534). 


MOBTGAQB 


7726 
EApFcmdiz.] 


MUCK  BAB 


MORTGAGL 


At  common  law  a  mortgage  was  a  con- 
ditional conveyance  to  secure  the  payment  of 
.  money  or  the  performance  of  son^e  act,  to 
be  void  upon  such  payment  or  performance. 
By  more  modem  law  and  under  the  statutes 
of  many  states  a  mortgage  is  a  mere  lien 
upon  land.  Its  dominant  attribute  is  securi- 
ty, but  nevertheless  it  must  be  regarded  as 
"both  a  lien  in  equity  and  a  conveyance  at 
law."  United  States  v.  Commonwealth  Ti- 
tle Ins.  &  Trust  Ck).,  24  Sup.  Ct  546»  547, 
183  U.  S.  651,  48  L.  Ed.  830  (citing  Pom.  Sq. 
Jar.  S  1191). 

''Under  Georgia  law  the  word  "mortgaged 
is  nsed  in  a  double  sense.  Sometimes  it  re- 
fers to  a  mortgage  which  creates  a  lien,  and 
at  other  times  as  passing  title  as  a  security 
for  the  debt  An  instrument  containing  a 
defeasance  clause  describing  the  debt,  and 
showing  on  its  face  that  it  is  intended  as 
security,  is  a  mortgage,  and  passes  no  title. 
A  writing  in  the  form  of  an  absolute  bill 
of  sale,  but  in  fact  intended  only  as  securi- 
ty for  a  debt,  conveys  title,  but  is  treated 
as  an  equitable  mortgage."  Denton  y. 
Shields,  48  S.  B.  423,  120  Ga.  1076. 

A  mortgage  Itself  does  not  create  or  alien- 
ate an  estate  in  real  property,  but  is  a  mere 
security  for  the  payment  of  a  debt  or  the 
discharge  of  an  obligation.  Mueller  y. 
Benkes  (Mont)  77  Pac.  512,  513. 

One  of  the  essentials  of  a  mortgage  is 
the  existence  of  an  indebtedness,  payment  of 
which  the  mortgage  is  designed  to  secure. 
An  instrument,  in  form  a  conditional  bill  of 
sale,  is  not  made  a  mortgage  by  reason  of 
the  fact  that  it  contains  a  provision  that 
the  instrument  shall  be  void  if  the  grantors 
pay  a  certain  sum  of  money  by  a  certain  day. 
Smith  V.  Hope  (Fla.)  35  South.  865,  866. 

The  word  "mortgage,"  as  used  in  Const 
art  13,  i  4,  providing  that  a  mortgage  by 
which  a  debt  is  secured  shall,  for  the  pur- 
poses of  assessment  and  taxation,  be  deem- 
ed and  treated  as  an  interest  in  property 
affected  thereby,  has  reference  to  mortgages 
on  realty  alone,  an  employment  of  the  word 
countenanced  even  in  legal  usage,  where 
"mortgage"  is  generally  employed  and  meant 
to  apply  to  the  creation  of  liens  upon  real 
estate,  while  like  liens  upon  personalty  are 
designated  as  "chattel  mortgages."  Bank 
of  Woodland  y.  Pierce  (Oal.)  77  Pac  1012, 
1013. 

MOBTOAGEB  IK  POSSESSIOH. 

The  expression  "mortgagee  in  posses- 
sion" has  been  adopted  by  the  courts  and 
law  writers  as  a  convenient  phrase  to  de- 
scribe the  condition  of  a  mortgagee,  who  is 
In  possession  of  mortgaged  premises  under 
such  circumstances  as  to  make  the  satisfac- 
tion of  his  lien  a  prerequisite  to  his  being 


dispossesed,  even  in  Jurisdictions  where  the 
mortgage  itself  can  confer  no  possessory 
right,  either  before  or  after  default.  Stouf- 
f  er  y.  Harlan  (Kan.)  74  Pac  610,  611,  64  L. 
R.  A.  320. 

MORTGAGOR. 

See  "Oreditors  of  the  Mortgagor.** 

MOTION  FOR  NEW  TRIAL. 

A  motion  for  a  new  trial  Is,  in  this 
state,  a  statutory  remedy,  and  can  only  be 
invoked  in  the  manner,  within  the  time,  and 
upon  the  grounds  provided  in  the  statute. 
The  losing  party  must  pursue  the  require- 
ments of  the  statute,  or  else  he  cannot  aval! 
himself  of  the  remedy.  State  v.  District 
Court  of  Second  Judicial  Dist»  74  Pac  414^ 
415,  29  Mont  176. 

MOTION  FOR  NONSUIT. 

A  motion  for  nonsuit  Is  a  general  one, 
and  only  challenges  the  general  sufficiency 
of  the  evidence;  that  is,  says.  In  effect  there 
is  a  total  failure  of  evidence.  Upon  a  no- 
tion of  this  kind  the  only  question  raised  is 
whether  there  is  any  evidence  tending  to 
prove  the  crime  charged,  not  whether  the 
evidence  fails  in  some  particular  matters. 
State  y.  Eubank,  74  Pac.  378,  33  Wash.  293 
(citing  State  y.  Hyde,  22  Wash.  551,  61  Pac 
719). 

MOTION  FOR  VERDICT. 

A  motion  for  verdict  is  considered  in  law 
as  in  the  nature  of  a  demurrer  to  the  evi- 
dence, and  on  a  motion  for  a  verdict  the 
province  of  the  court  is  not  to  weigh  the  evi- 
dence and  ascertain  where  the  preponder- 
ance is,  but  it  is  limited  to  a  determination 
as  to  the  existence  of  evidence  from  which, 
if  true,  it  may  be  reasonably  inferred  that 
the  fact  affirmed  exists,  excluding  the  effect 
of  all  modifying  or  contrary  evidence.  Bass 
V.  Rublee  (Vt)  57  Atl.  965,  066. 


MOTWE. 

Intent  distinguished, 

MUCK  BAR. 


••Intenf* 


''  *Muck  bar*  Is  more  advanced  than  pig 
iron,  for  it  is  the  product  of  pig  iron  after 
its  conversion  into  wrought  iron  in  the  pud- 
dling furnace.  But  to  make  muck  bar  the 
wrought  iron  is  rolled  through  a  set  of  rolls. 
This  rolled  iron  comes  from  the  rolls  in  bar 
form.  •  •  •  Knight's  Mechanical  Dic- 
tionary defines  'muck  bar*  as  'bar  iron  which 
has  passed  once  through  the  rolls.'  "  Moore^ 
head  Bros.  &  Ca  y.  United  States  (U.  S.)  127 
Fed.  779. 


MUIiTIFABIOUS 


MULTIFARIOUS. 


A  bill  is  generally  understood  to  be  mul- 
tifarious when  distinct  and  Independent  mat- 
ters are  improperly  Joined  in  one  bill,  and 
thereby  confounded,  as,  for  example,  where 
several  perfectly  distinct  and  unconnected 
matters  against  one  defendant  are  united  in 
one  bill.  BaumgartHer  t.  Bradt,  69  N.  £. 
912,  918,  207  Ul.  34S. 

MULTIPHASE  SYSTEM. 

Technically  the  "multiphase  system,**  as 
used  In  the  transmission  of  electric  power, 
consists  of  the  use  of  two  or  more  alternate 
currents  of  equal  period,  but  differing  In 
phase.  Harrison  y.  Detroit,  T.,  A.  A.  &  J. 
Ry.  (Mich.)  100  N.  W.  451,  452, 


MUNICIPAL 

The  term  ••municipal,'*  as  commonly 
used,  is  appropriately  applied  to  all  corpora- 
tions exercising  governmental  functions,  ei- 
ther general  or  special.  Merchants'  Nat 
Bank  y.  Escondido  Irr.  Dlst,  77  Pac  937, 
938,  144  Cal.  829. 


MUNICIFAIi  AFFAIR. 

The  power  to  Impose  a  license  tax  for 
revenue  purposes,  granted  by  the  state  to  a 
municipality  for  municipal  purposes,  became 
a  "municipal  affair,"  within  Const  art  11, 
f  6,  providing  that  cities  and  their  charters 
shall  be  subject  to  and  controlled  by  genera] 
laws,  except  in  municipal  affairs,  and  the 
Legislature  was  without  authority  to  with- 
draw or  modify  such  power.  Ex  parte 
Braun,  74  Pac.  780,  783,  141  Oal.  204. 

A  provision  In  a  charter  authorizing  a 
municipality  to  Impose  and  collect  a  license 
tax  for  purposes  of  municipal  revenue  Is  a 
"municipal  affair,"  and  within  the  proper 
scope  of  a  municipal  charter.  Ex  parte 
Jackson,  77  Pac.  457,  460,  143  Cal.  564. 

MUNICIFAIi  CORPORATION. 

A  municipal  corporation  Is  a  subordinate 
branch  of  the  domestic  government  of  the 
state.  It  Is  Instituted  for  public  purposes 
only,  and  has  none  of  the  peculiar  qualities 
and  characteristics  of  a  trading  corporation, 
instituted  for  the  purpose  of  private  gain, 
except  that  of  acting  in  a  corporate  capac- 
ity. Its  objects,  its  responsibilities,  and  Us 
powers  are  different  As  a  local  govern- 
mental Institution  it  exists  for  the  benefit 
of  the  people  within  its  corporate  limits. 
The  Legislature  invests  it  with  such  pow- 
ers as  it  deems  adequate  to  the  ends  to  be 
accomplished.  State  v.  BuUer,  77  S.  W.  560, 
570,  178  Mo.  272  (quoting  Nashville  v.  Ray, 
86  U.  S.  [19  WaU.l  468,  475,  22  L.  Ed,  164). 


7726  MURDER 

lAppemdlz.] 

A  municipal  corporation  la  a  subordi- 
nate subdivision  of  the  state  government 
It  derives  its  existence,  powers,  and  privi- 
leges from  the  state.  State  t.  City  of  Aber- 
deen, 74  Pac.  1022,  1023,  34  Wash.  61. 


A  municipal  corporation  proper  la  cre- 
ated mainly  for  the  interest  advantage,  and 
convenience  of  the  locality  and  its  people. 
People  V.  Sours,  74  Pac  167,  172,  31  Colo. 
868  (citing  1  Dill.  Mun.  Corp.  f  23). 

Municipal  corporations  are  instrumental- 
ities of  the  state  for  the  more  convenient 
administration  of  local  affairs,  and  for  that 
purpose  are  invested  with  certain  legislative 
powers.  Wolff  t.  City  of  Denver  (Colo.)  77 
Pac.  364,  365  (citing  Lewis  v.  Denver  City 
Waterworks  Co..  19  Colo.  236,  34  Pac.  993,  41 
Am.  St  Rep.  248). 

A  municipal  corporation,  In  the  machin- 
ery of  the  state,  is  a  mere  agency.  It  pos- 
sesses no  inherent  and  Independent  author- 
ity to  create  rights  in  others  which  affect 
the  public  Interests.  Rhinehart  v.  Redfleld, 
87  N.  T.  Supp.  789,  791,  93  App.  Dlv.  410. 

MUNICIFAIi  OFFICER. 

Judges  of  city  courts,  organized  by  Rev. 
St  1890,  C  87,  f  240t  are  municipal  officers, 
within  Const  art  9,  5  11,  providing  Uiat 
the  fees,  salary,  or  compensation  of  no  mu- 
nicipal officer  elected  or  appointed  for  a  def- 
inite term  shall  be  increased  or  diminished 
during  the  term.  Wolf  t.  Hope,  70  N.  B. 
1082^  1087,  210  111-  60. 

A  private  policeman  or  watchman  em- 
ployed by  a  private  corporation,  who  is  paid 
by  the  corporation  and  who  may  be  dischar- 
ged by  it,  is  not  a  municipal  officer,  so  as 
to  make  his  wages  exempt  from  gamlahment, 
notwithstanding  the  fact  that  he  was  em- 
powered to  make  arrests  and  subject  to  the 
supervision  and  control  of  the  city  police  de- 
partment Tabb  T.  Mallette^  47  a  a  587. 
588,  120  Qa.  97. 

MUNICIFAIi  ORDINANCE. 

A  municipal  ordinance  is  a  local  law,  af- 
fecting the  property,  rights,  and  liberty  of 
citizens,  who  are  entitied  to  know  at  what 
time  and  under  what  circumstances  it  ac- 
quires that  status.  Mayor  and  Board  of 
Trustees  of  Town  of  New  Iberia  ▼.  Moss 
Hotel  Co.,  36  SouUl  552,  553, 112  La.  625. 

MURDER. 

See  ** Assault  with  Intent  to  Murder." 
Manslaughter   distinguished,   see   ''Man- 
slaughter." 

Murder  Is  where  a  person  of  sound  mem- 
ory and  discretion  unlawfully  kills  any  hu- 
man being  under  the  peace  of  the  stat^ 
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with  malice  aforethought,  either  express  or 
Implied.  The  chief  characteristic  of  this 
crime,  distinguishing  It  from  manslaughter 
and  every  other  kind  of  homicide,  and  there- 
fore Indispensably  necessary  to  be  proyed,  is 
malice  preconceived  or  aforethought  State 
Y.  Brlnte  (Del.)  68  Atl.  25a  262. 

The  crime  of  murder  Is  the  unlawful 
killing  of  a  human  creature  in  being  with 
malice  aforethought,  either  express  or  im- 
plied. If  the  killing  is  proved.  It  must  be 
also  proved  that  it  was  done  with  malice, 
either  express  or  implied,  before  the  person 
charged  can  be  convicted  of  murder;  but 
such  malice  may  be  Implied  from  any  unlaw- 
ful act,  such  as  in  Itself  denotes  a  wicked 
heart  fatally  bent  on  mischief,  or  a  reckless 
disregard  of  human  life.  The  deliberate  se- 
lection of  a  deadly  weapon  has  been  held 
to  be  evidence  of  malice,  and  where  malice 
exists,  together  with  the  killing,  the  crime  of 
murder  is  complete.  State  v.  Scott  (Del.) 
67  Atl.  634,  635. 

BCUBDEB  IK  FIRST  DEGREE. 

Willful,  deliberate,  and  premeditated 
killing,  without  any  motive  appearing  at  all, 
is  murder  In  the  first  degree.  State  v.  Jag- 
gers  (N.  J.)  68  Atl.  1014,  1016. 

To  constitute  murder  in  the  first  degree 
it  Is  not  essential  that  there  should  be  afay  ^ 
appreciable  space  of  time  between  the  intent 
to  kill  and  the  act  of  killing;  1.  e.,  any  in- 
terval "capable  of  being  appreciated  or  duly 
estimated."  The  intent  to  kill  must  be  form- 
ed deliberately  and  with  premeditation;  but, 
when  so  formed,  there  need  be  no  apprecia- 
ble space  of  time  between  the  Intent  and 
the  act  People  v.  Suesser,  75  Pac.  lOdS, 
1097,  142  Cal.  854. 

If  a  person  inflicts  upon  another  a  fatal 
wound,  intending  thereby  to  cause  that  oth- 
er's death,  and  such  intention  is  effected, 
there  being  no  attending  circumstances  ren- 
dering the  homicide  Justifiable  or  excusable, 
such  person  is  guilty  of  murder  in  the  first 
degree.    Cupps  v.  State  (Wis.)  07  N.  W.  210. 

If  a  person  takes  the  life  of  another 
by  an  act  naturally  calculated  to  produce 
that  result,  in  the  absence  of  any  explana- 
tory circumstance  or  circumstances  rendering 
the  homicide  excusable  or  Justifiable,  or  crim- 
inal in  some  degree  less  than  the  highest, 
or  creating  a  reasonable  doubt  in  regard  to 
one  of  such  contingencies,  the  law  presumes 
that  he  intended  the  result  effected,  and  he 
is  guilty  of  murder  in  the  first  degree.  Oupps 
T.  State  (Wis.)  97  N.  W.  210. 

XITRBER  nr  SECOND  DEGREE 

Murder  in  the  second  degree  is  where 
there  is  no  such  deliberate  mind  and  formed 
design  to  take  life,  but  where,  nevertheless, 
the  UlliDg  is  malicious  and  without  justifica- 


tion or  excuse,  without  any  provocation,  or 
without  sufiaclent  provocation  to  reduce  the 
homicide  to  the  grade  of  manslaughter. 
State  V.  Emory  (Del.)  68  Atl.  108Q,  1038. 

MUTILATL 

"Mutilate"  is  defined  by  the  Standard 
Dictionary  as  follows:  "To  cut  off  or  deprive 
of  a  limb  or  essential  part  of,  as  an  animal 
body;  maim;  cut  or  break  off,  or  otherwise 
remove  any  part  of,  as  a  statue;  disfigure; 
to  retrench,  remove,  expunge,  or  delete  an 
essential  or  material  part  of,  so  as  to  render 
Incomplete  or  Imperfect,  as  a  literary  com- 
position; as  to  mutilate  a  speech."  The 
main  idea  of  such  a  definition  is  the  removal 
of  an  essentia]  part;  so  that  the  whole  is 
rendered  imperfect  A  railroad  ticket  is  not 
mutilated,  within  the  meaning  of  a  stipula- 
tion on  the  face  thereof  that  it  should  not 
be  good  for  passage  if  mutilated  in  any 
way,  where  both  pieces  are  presented  to  the 
conductor  at  the  same  time,  and  it  is  ap- 
parent that  they  are  parts  of  the  same  ticket, 
aud  that  together  they  form  the  entire  ticket 
Young  V.  Central  of  Georgia  R.  0>.,  47  S.  B. 
556,  120  Ga.  25,  65  U  R.  A.  436. 

MUTUALITY. 

A  contract  is  void  for  lack  of  "mutual- 
ity" where  there  is  no  consideration  for  the 
promise  of  one  party  to  furnish  or  sell  so 
much  of  the  commodity  as  the  other  may 
want,  except  the  promise  of  the  other  to 
take  and  pay  for  so  much  of  the  commodity 
as  he  may  want  and  there  Is  no  agreement 
that  he  shall  want  any  quantity  whatever, 
and  no  method  exists  by  which  it  can  be 
determined  whether  he  will  want  any  of  the 
commodity,  or  what  quantity  he  will  want 
Hlgble  V.  Rust,  71  N.  H.  1010,  1011,  211  111. 
333. 

An  engagement  lacks  "mutuality"  where 
one  party  is  bound  and  the  other  is  not; 
for  example,  where  one  offers  to  supply  an- 
other with  such  goods  of  a  certain  kind  as 
he  may  choose  to  order  or  may  wish  during 
a  certain  time,  and  the  other  accepts  the 
offer.  In  such  case,  there  is  no  consideration 
for  the  promise  or  offer;  for  the  promisee 
has  not  bound  himself  to  anything  and  has 
Incurred  no  legal  liability  at  all.  Steln- 
wender-Stoffregen  Coffee  Co.  v.  F.  T.  Guen- 
ther  Grocery  Co.  (Ky.)  80  S.  W.  1170,  1171 
(clUng  7  Cyc  827). 

MY. 

All  my  property,  see  "AH.*' 

My  farm. 

A  devise  of  "my  farm"  includes,  not  only 
the  testator's  homestead,  but  also  other  out- 
lying lots,  which  had  been  used  by  the  tes- 
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tator  In  carrying  on  the  business  of  farming 
for  years  before  he  wrote  his  will,  and  which 
had  been  referred  to  in  business  transactions 
as  his  farm.  Scoville  r.  Mason,  57  AtL  114, 
115,  76  Conn.  450. 

My  legal  heirs. 

A  clause  in  a  will  providing  for  the  divi- 
sion of  property  among  "my  legal  heirs"  re- 
fers to  the  next  of  kin  and  legal  heirs  of  the 
testator,  and  does  not  Include  the  next  of 
kin  or  legal  heirs  of  his  wife.  Miller  y.  Met- 
calf,  68  Atl.  743,  744.  77  Conn.  17a 

My  moneys,  bonds,  eto* 

A  bequest  to  a  hospital  of  "my  moneys, 
bonds,  notes,  and  money  in  savings  bank" 
included  railroad  stock  and  scrip,  when  con- 
sidered In  the  light  of  the  other  provisions 
and  the  general  construction  of  testator's 
will,  which  provided  for  the  payment  of  all 
testator's  debts  and  two  small  legacies,  then 
disposed  of  testator's  live  stock,  household 
furniture,  and  land  to  the  hospital,  which 
left  to  be  disposed  of  merely  notes,  bonds, 
money  in  savings  bank,  and  the  railroad 
stock  and  scrip;  the  stock  and  scrip  being 
avails  of  the  bonds,  and  the  testator's  evi- 
dent Intention  being  to  dispose  of  the  bulk 
of  his  whole  estate  to  the  hospital.  Scovllle 
V.  Mason,  57  Atl.  114,  115,  76  Conn.  469. 

NARROW. 

See,  also,  "Galloon.^ 

The  word  "narrow,"  as  used  in  the  def- 
inition of  "galloon"  as  a  "narrow,  tapelike 
frabric  used  for  binding  hats,  shoes,  etc.," 
is  a  relative  term  of  varying  meanings.  It 
is  easy  to  conceive  of  a  tapelike  fabric  so 
narrow  as  to  come  within  the  definition,  and 
equally  easy  to  conceive  of  one  so  wide  that 
it  must  fall  without  it.  There  Is  nothing 
in  the  dictionary  which  indicates  just  where 
the  dividing  line  occurs.  Certain  woven  cot- 
ton articles,  from  1  to  2%  inches  wide,  chief- 
ly used  as  hat  bands  for  trimming  men's 
hats,  are  not  galloons,  under  Tariff  Act  Aug. 
28,  1894,  c.  349,  §  1,  Schedule  I,  par.  263, 
28  Stat  529.  United  States  v.  Walter  H. 
Graef  &  Co.  (U.  S.)  127  Fed.  688»  689,  62  C. 
C.  A.  414. 

NATURAL  STATL 

See  "Arrowroot  in  Its  Natural  State.** 

NAVIGABLE. 

A  stream  which  In  Its  natural  state  can 
be  practicably  used  for  the  floating  of  shin- 
gle bolts  to  market  is  a  navigable  stream. 
Monroe  Mill  Co.  v.  Menzei,  77  Pac  813,  815, 
25  Wash.  487. 

The  navigability  of  a  stream  is  shown 
where  it  appears  that;  a  great  many  years 


previously,  boats  navigated  it  at  certain  sea- 
sons of  the  year,  and  there  is  no  evidence 
that  its  condition  has  changed.  Miller  k 
Lux  V.  Enterprise  Canal  &  Land  Ca,  75 
Pac.  770,  771,  142  Cal.  208,  100  Am.  St  Eep. 
115. 

A  navigable  stream  is  a  highway  open 
to  the  use  of  all.  State  v.  Charleston  Light 
&  Water  Co.,  47  S.  B.  979,  983,  68  S.  C.  540. 

"If  a  stream  is  'navigable  In  fact,  it  is 
navigable  in  law.'  Gould,  Waters  (3d  Ed.) 
9  67.  The  capability  of  being  used  for  pur- 
poses of  trade  and  travel  in  the  usual  and 
ordinary  mode  is  the  test,  and  not  the  ex- 
tent and  manner  of  such  use.  •  •  •  Nav- 
igability cannot  be  affected  by  the  conditions 
on  the  adjacent  land,  such  as  there  being  a 
large  town  on  the  shore,  with  numerous 
streets  and  wharves,  or  whether  •  •  • 
one  riparian  owner  has  a  monopoly  of  the 
land,  with  no  public  road  to  the  water,  thus 
cutting  off  access  to  the  land.  It  is  the  nav- 
igability  of  the  water  that  is  the  test."  State 
y.  Twif ord  (N.  a)  48  S.  B.  588,  587. 

A  slough  emptying  into  the  sea,  which 
dnring  the  ebb  and  flow  of  the  tide  Is  naviga- 
ble for  scows  and  for  rafting  and  booming 
logs,  is  a  navigable  stream.  Dawson  v.  Mc- 
MiUan,  76  Pac.  807,  808,  34  Wash.  269. 

HAVIGABIiE  WATEB  OF  THE  UXITED 
STATES. 

The  Brie  Canal,  which,  though  lying 
wholly  within  the  state  of  New  York,  forms 
a  part  of  a  continuous  highway  for  inter- 
state and  foreign  commerce  by  connecting 
Lake  Erie  with  the  Hudson  river,  is  a  nav- 
igable water  of  the  United  States,  as  con- 
tradistinguished from  a  navigable  water  of 
the  state.  Perry  v.  Haines,  24  Bup,  Ct  8, 
11,  191  U.  S.  17,  48  L.  Bd.  73. 


NAVIGATIOH. 

Navigation  is  defined  by  Bouvler  as 
whatever  relates  to  traversing  the  sea  in 
ships;  the  art  of  ascertaining  the  geographi- 
cal position  of  a  ship  and  directing  its  course. 
The  construction  of  a  dock,  while  it  may  he 
useful  to  individuals  engaged  in  navigation, 
is  not  involved  in  the  public  right  of  naviga- 
tion  as  understood  by  the  law.  Trustees  of 
Town  of  Brookhaven  t.  Smith,  90  N.  Y.  Supp. 
646,  661. 


NECESSARILY  INCLUDED. 

To  be  "necessarily  included''  In  tbt  of- 
fense charged,  the  lesser  offense  must  not 
only  be  part  of  the  greater  in  fact,  but  it 
must  be  embraced  within  the  legal  definiti(A 
of  the  greater  as  a  part  thereof.  People  v. 
Kerrick,  77  Pac.  711,  712,  144  CaL  46. 
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NECESSARY. 

The  word  "necessary/*  «b  ise^  *n  Rev. 
St  1898.  c.  48,  providing  for  the  taxation  of 
railroads  according  to  gross  profits,  and  sec- 
tion 1038,  subd.  14,  declaring  that  all  the 
track,  right  of  way,  depot  grounds,  and 
buildings,  machine  shops,  rolling  stock,  and 
all  other  property  necessarily  used  in  oper- 
ating any  rAllroad,  shall  be  exempt  from 
taxation  for  any  purpose,  except  special  as- 
sessments for  local  Improvements,  means 
neither  inevitable  nor  merely  convenient  or 
profitable,  but  refers  to  a  stage  of  utility  or 
materialty  to  the  general  business  of  a  com- 
mon carrier  less  than  the  first  and  greater 
than  the  latter  of  such  expressions.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Go.  T.  Douglas  CSoun- 
ty  (Wis.)  99  N.  W.  1030,  1031. 

The  word  "necessary,**  as  used  In  Rev. 
St.  c.  34,  §  26,  making  tt  the  duty  of  the 
county  board  of  each  county  to  provide  a 
suitable  courthouse  when  "necessary"  and 
the  finances  of  the  county  will  Justify  It,  'is 
not  to  be  interpreted  as  referring  to  such 
measures  as  are  absolutely  and  indispensably 
necessary,  but  as  Including  all  appropriate 
means  which  are  conducive  or  are  adapted 
to  the  end  to  be  accomplished,  and  which 
In  the  Judgment  of  the  board  will  most  ad- 
vantageously effect  It"  Ck)les  County  v. 
Goehring,  70  N.  E.  610,  617,  209  IlL  142. 

NECESSABT  EXPENSES. 

Any   and    all    necessary   expenses^   see 
"Any." 

REOESSABT  IMPIJCATIOir. 

"Necessary  Implication  means,  not  nat- 
ural necessity,  but  so  strong  a  probability 
of  an  intention  that  an  Intention  contrary  to 
that  which  is  imputed  to  the  testator  cannot 
be  imposed.  Galloway  v.  Durham  (Ky.)  81 
8.  W.  659,  660  (quoting  1  Yes.  ft  B.  469. 

XEOESSART  PARTY. 

See  "Not  a  Necessary  Party.** 

NECESSITY. 

See  "Work  of  Necesrity." 

NEGATIVE  PREGNANT. 

A  denial  that  the  defendants  are  indebt- 
ed to  plaintiff  in  the  precise  sum  charged  In 
the  petition,  and  that  the  use  and  occupation 
of  the  premises  is  worth  the  sum  mentioned 
In  the  petition,  is  a  "negative  pregnant," 
and  is  no  denial  at  all;  and  where  such  a 
pleading  Is  filed  by  way  of  an  answer  the 
allegations  of  the  petition  are  treated  as  ad- 
mitted. Jackson  v.  Qreen,  74  Pac.  602,  503, 
13  Okl.  814. 


Where  a  plaintiff  alleges  that  he  Is  and 
has  been  for  the  last  10  years  the  owner  and 
in  possession  of  land,  an  answer  denying  that 
plaintiff  is  and  has  been  for  the  last  10  years 
the  owner  and  in  possession  of  the  land,  is 
in  form  a  "negative  pregnant"  J.  I.  Porter 
Lumber  Co.  v.  Hill  (Ark.)  77  S.  W.  905,  906. 

A  finding  by  a  Jury  that  a  sheriff  had 
not  neglected  and  failed  to  present  and  have 
approved  his  official  bond  as  sheriff,  and  take 
the  oath  of  office,  within  the  time  prescribed 
by  law,  amounts  to  a  "negative  pregnant," 
and  should  be  treated  as  an  admission  of  the 
implied  fact  State  T.  Box  (Tex.)  78  &  W. 
982,  984. 

NEGLECT. 

The  word  ••neglect,"  as  used  in  Rev.  St 
Idaho,  I  4100,  providing  that,  when  a  per- 
son's death  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  and  personal 
representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the 
death,  stands  In  the  same  category  with 
wrongful  act,  and  implies  some  omission  of 
duty.  The  death  of  a  flree  passenger  on  a 
railway  train,  not  due  to  the  omission  on  the 
part  of  the  railway  company  of  any  duty  ow- 
ing to  deceased,  cannot  be  considered  as  caus- 
ed by  the  neglect  of  the  railroad  company, 
and  hence  the  heirs  or  personal  representa- 
tives of  the  deceased  cannot  maintain  an  ac- 
tion under  the  section.  Northern  P.  R.  Go.  v. 
Adams,  24  Sup.  Ct  408,  409,  192  U.  &  440, 
48  L.  Ed.  613. 

NEGUOEirCE. 

See  "Actionable  Negligence*;  "Obntrlbu- 
tory  Negligence";  "Gross  Negligence"; 
"Hazardous  Negligence";  "Ordinary 
Negligence";  "Wanton  Negligence." 

Negligence  is  the  absence  of  care,  ac- 
cording to  the  circumstances.  Martin  v.  City 
of  Wllllamsport,  57  Ati.  1063,  208  Pa.  590; 
Drink  water  v.  Quaker  City  Cooperage  Co., 
57  Ati.  1107,  208  Pa.  649. 

The  simplest  definition  of  negligence  is 
absence  of  due  care  under  the  circumstances. 
Nord  y.  Boston  &  M.  Consol.  Copper  &  Silver 
Mln.  Co.  (Mont.)  75  Pac.  681,  684. 

Negligence  implies  a  failure  to  do  some- 
thing which  duty  or  prudence  requires  should 
have  been  done.  GUI  y.  Fugate  (Ky.)  78  S. 
W.  188,  191. 

Negligence  is  the  failure  to  do  something 
that  the  doer  in  the  exercise  of  ordinary  care 
should  have  done.  Shemwell  v.  Owensboro 
&  N.  R.  Ck).  (Ky.)  78  S.  W.  448,  449. 

Negligence  is  a  failure  to  do  what  rea- 
sonable and  prudent  persons  would  ordinarily 
have  done  under  the  circumstances  and  situ- 
ations.   L.  W.  Pomerene  Co.  v.  White  (Neb.) 
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97  N.  W.  232,  238  (citing  Omaha  St  Ry.  Co. 
y.  Oraig,  89  Neb.  601,  68  N.  W.  209). 

Negligence  Is  the  failure  to  exercise  such 
care  as  ordinarily  prudent  persona  exercise 
under  like  or  similar  circumstances.  Ken- 
tucky &  I.  Bridge  &  R.  Co.  y.  Shrader  (Ky.) 
80  S.  W.  1094,  1095. 

"Negligence  is  the  omission  to  do  some- 
thing which  a  reasonable  man,  guided  upon 
those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do, 
or  doing  something  which  a  prudent  and  rea- 
sonable man  would  not  do,  proyided,  of 
course,  that  the  party  whose  conduct  is  in 
question  is  already  In  a  situation  that  brings 
him  under  the  duty  of  taking  care."  North- 
ern P.  R.  O).  y.  Adams,  24  Sup.  Gt  408,  409, 
192  U.  S.  440,  48  L.  £3d.  618  (quoting  Pollock, 
Torts,  p.  366,  quoting  from  Baron  Alderson 
in  Blyth  y.  Bhrmingham  Waterworks  Oo., 
11  Exch.  784). 

Negligence  in  a  legal  sense  Is  a  failure 
to  obserye,  for  the  protection  of  the  interests 
of  another  person,  that  degree  of  care,  pre- 
caution, and  ylgllance  which  the  circumstan- 
ces justly  demand,  whereby  such  other  per- 
son suffers  Injury.  While  the  obligation  to 
exercise  care  in  the  conduct  of  one's  business 
yaries  under  different  circumstances,  there 
always  remains  the  duty  to  exercise  such 
reasonable  care  as  should  be  exercised  by  a 
person  of  ordinary  prudence  under  like  cir- 
cumstances. Szymanskl  y.  Blumenthal  (Del.) 
56  Atl.  674,  675  (citing  TuUy  v.  Philadelphia, 
W.  &  B.  R.  CJo.  [Del.]  2  Pennewill,  637,  47 
Atl.  1019,  82  Am.  St  Rep.  425). 

Negligence  is  the  doing  of  something 
which  under  the  circumstances  a  reasonable 
person  would  not  do,  or  the  omission  to  do 
something,  in  the  discharge  of  a  legal  duty, 
which  under  the  circumstances  a  reasonable 
person  would  do,  and  which  act  of  commis- 
sion or  omission,  as  a  natural  consequence 
directly  following,  produces  damages  to  an- 
other. Williams  y.  Belmont  Coal  &  Coke  Co. 
(W.  Va.)  46  S.  E.  802,  804  (quoting  Washing- 
ton y.  Baltimore  &  O.  R.  Co.,  17  W.  Va.  190). 

Negligence  is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person, 
under  the  existing  circumstanceiS,  would  not 
haye  done.  The  duty  Is  dictated  and  meas- 
ured by  the  exigencies  of  the  occasion. 
Klenk  y.  Oregon  Short  line  R.  Co.,  76  Pac. 
214,  215.  27  Utah,  428. 

Negligence  is  the  want  of  ordinary  care, 
or  such  care  as  persons  of  ayerage  prudence 
would  exercise  under  the  same  circumstan- 
ces. A  mere  error  in  judgment  is  not  neces- 
sarily negligence.  Carney  y.  Concord  St  Ry. 
Co.,  57  Atl.  218,  222.  72  N.  H.  364. 

An  essential  Ingredient  to  any  concep- 
tion of  negligence  is  that  it  inyolyes  the  yio- 


latlon  of  some  legal  duty  which  one  person 
owes  another— a  duty  to  take  care  for  the 
safety  of  the  person  or  property  of  the  other. 
This  duty  may  be  assumed  by  contract  or 
it  may  be  Imposed  by  Implication  of  law. 
Phcenix  Light  &  Fuel  Co.  y.  Bennett  (Ariz.) 
74  Pac.  48,  60,  63  L.  R.  A.  219. 

Negligence  has  been  termed  the  want  of 
ordinary  care;  that  is,  the  want  of  such  care 
as  a  reasonably  prudent  and  careful  man 
would  exercise  under  similar  circumstances. 
It  hag  been  termed  the  failure  to  obserye.  for 
the  protection  of  the  Interests  of  another, 
that  degree  of  care,  precaution,  and  ylgllance 
which  the  circumstances  justly  demand, 
whereby  such  other  person  suffers  injury. 
Di  Prlsco  y.  Wilmington  City  R.  Co.  (Del.) 
67  Atl.  906,  909. 

Negligence  Is  not  a  thing,  but  a  relation. 
'The  word  'negligence'  Implies  a  duty  to  use 
due  diligence,  and  such  a  duty  may  be  owed 
to  one  person,  and  not  to  another."  Boston 
&  M.  R,  R.  y.  Sargent  67  Atl.  688,  691.  72 
N.  H.  456  (quoting  Mowbray  v.  Merryweath- 
er  [1896]  2  Q.  B.  Dly.  640,  647). 

There  can  be  no  negligence  where  there 
Is  no  legal  duty.  Cumberland  Telegraph  & 
Telephone  Go.  t.  Martin's  Adm'r  (Ky.)  77  S. 
W.  718. 

An  act  done  willingly  and  on  full  in- 
formation Is  not  done  negligently.  Negli- 
gence is  the  result  of  Inattention  or  ove^ 
sight  Dean  y.  St.  Louis  Woodenware  Works 
(Mo.)  80  S.  W.  292,  296. 

An  essential  ingredient  of  any  concep- 
tion of  the  law  of  negligence  is  that  it  in- 
yolyes the  violation  of  a  legal  duty  which 
one  person  owes  another,  the  duty  to  take 
care  for  the  safety  or  property  of  the  other; 
and  the  conyerse  proposition  is  that  where 
there  is  no  legal  duty  to  exercise  care,  there 
can  be  no  actionable  negligence.  Saylor  v. 
Parsons,  98  N.  W.  600,  502,  122  Iowa,  679,  64 
L.  R.  A.  642  (quoting  Thomp.  Neg.  S  3). 

Negligence  consists  in  doing  or  permit- 
ting an  act  by  which  a  legal  duty  or  obliga- 
tion has  been  ylolated.  Glaser  y.  Rothschild 
(Mo.)  80  S.  W.  332,  334  (citing  Sweeny  y.  Old 
Colony  &  N.  R.  Co.,  92  Mass.  [10  Allen]  372, 
87  Am.  Dec.  ft44). 

Negligence  and  carelessness  are  general- 
ly esteemed  as  not  only  not  willfulness,  but 
rather  the  opposite.  Schooler  y.  Harring- 
ton, 81  S.  W.  468,  469,  106  Mo.  App.  607  (fol- 
lowing Glbeline  y.  Smith,  80  a  W.  961,  106 
Mo.  App.  645). 

Negligence,  when  applied  to  a  railroad 
company  and  Its  employes  and  senrants 
while  receiving  and  transporting  passengers, 
means  the  failure  to  use  that  degree  of  care 
which  yery  cautious,  prudent  and  competent 
persons  usually  exercise.  St.  John  y.  Gult 
C.  &  S.  F.  Ry.  Co.  (Tex.)  80  a  W.  235,  23a 
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Negligence  of  a  railroad  company,  where- 
by, fire  Is  communicated  to  adjacent  prem- 
ises, may  consist  in  not  being  provided  with 
tlie  best  appliances  to  prevent  the  unneces- 
sary escape  of  fire  from  Its  locomotives,  In 
not  keeping  such  appliances  In  repair,  In  not 
keeping  its  right  of  way  free  from  combusti- 
ble material,  In  operating  its  locomotives  so 
as  to  unnecessarily  scatter  fire,  and  in  not 
arresting  the  spread  of  fire  after  It  has  been 
set  by  Its  engines  from  its  negligence  on  its 
right  of  way.  Louisville  &  N.  R.  Ck>.  v.  Fort 
(Tenn.)  80  S.  W.  429,  4S4  (citing  Thomp. 
Neg.). 

The  question  of  negligence  is  determin- 
able by  what  an  ordinarily  prudent  person 
would  have  done  under  the  same  or  similar 
circumstances.  If  a  person  of  ordinary  pru- 
dence, standing  in  the  place  of  an  engineer, 
would  have  kept  a  lookout  and  discovered 
the  burning  bridge  in  time  to  have  stopped  the 
engine  or  slackened  its  speedy  so  that  plain- 
tiff, the  fireman,  could  have  alighted  with 
reasonable  safety  before  reaching  the  bridge, 
the  failure  of  the  engineer  to  do  what  such 
person  of  ordinary  prudence  would  have  done 
would  constitute  negligence.  Missouri,  K.  & 
T.  R.  Co.  v.  Keaveney  (Tex.)  80  8.  W.  387, 
889. 

NEOUOEHT  OPERATIOH. 

Negligent  operation  is  the  failure  to  use 
the  proper  means  at  hand  in  a  proper  and 
careful  way  as  persons  of  ordinary  prudence 
do  under  like  conditions  for  their  own  safety. 
Central  Coal  &  Iron  Co.  v.  Pearce  (Ky.)  80  8. 
W.  449,  460. 

NEGOTIABLE  INSTRUMENT. 

A  negotiable  Instrument  is  one  that  is 
simple,  certain,  and  unconditional,  and  is  so 
defined  by  the  law  merchant  It  has  always 
been  held,  both  at  the  common  law  and  by 
the  decisions  of  most  states,  that  any  instru- 
ment which  does  not  come  within  this  defini- 
tion should  not  be  construed  to  be  a  negotia- 
ble Instrument.  Randolph  v.  Hudson,  74  Pac. 
946,  948,  12  Okl.  516. 

NEITHER  PARTY,  ETC. 

The  entry  of  "Neither  party,  no  further 
action,  same  cause,"  means  that  by  agree- 
ment neither  party  further  appears  in  court 
in  that  suit,  and  it  also  involves  a  stipulation 
that  the  plaintiff  shall  maintain  no  further 
action  for  the  same  cause.  The  plaintiff's 
cause  of  action  is  Extinguished.  Gendron  y. 
Hovey,  66  Atl.  583,  98  Me.  139. 

NET  PROFITS. 

Net  profits  may  be  construed  to  mean 
what  is  left  after  deducting  from  the  selling 
price  the  actual  cost  price,  together  with  all 


expenses  Incidental  to  the  procurement  of 
the  property.  Cooke  v.  Cain,  77  Pac  682- 
684,  35  Wash.  853. 

NEW  BILL 

If  the  amendment  or  substituted  bill 
presents  a  measure  that  has  no  relation  to 
the  bill  as  originally  introduced,  it  cannot 
stand,  for  it  is  in  substance  a  new  measure 
or  bill.  If  the  substitute  has  a  clear  rela- 
tion to  the  subject  of  the  original  bill.  It  can 
be  said  to  be  germane,  and  will  not  be  treat- 
ed as  a  new  bill.  A  bill  to  provide  for  a 
board  of  county  auditors  for  a  designated 
county  was  introduced  and  referred  to  a 
committee.  The  committee  reported  the  bill, 
with  a  substitute  identically  like  the  original 
bill,  except  that  another  county  was  substi- 
tuted for  that  of  the  county  mentioned  in  the 
original  bill.  Under  the  definition  this 
change  made  the  substitute  a  new  bill.  Peo- 
ple V.  LoomlB  (Mich.)  98  N.  W.  262,  265. 

NEW  CAUSE  OF  ACTION. 

The  expression  "new  cause  of  action" 
can  be  taken,  when  used  on  the  subject  of 
amendment,  as  Intending  nothing  more  than 
a  new  right  or  claim  arising  out  of  the  same 
transaction.  If  it  were  not  so— that  is,  if  the 
new  cause  of  action  was  one  arising  out  of  a 
wholly  different  transaction  from  that  laid 
In  the  complaint— then  it  would  constitute 
what  we  have  sometimes  designated  as  an 
entirely  new  cause  of  action,  and  one  which 
could  not  be  introduced  into  the  complaint 
by  amendment,  if  objected  to.  Identity  of 
transaction  is  therefore  the  basis  for  the  In- 
troduction by  way  of  amendment  of  counts 
on  new  claims  or  rights  arising  out  of  the 
same.  Nelson  v.  First  Nat  Bank,  36  South. 
707,  709, 139  Ala.  578. 

NEW  STRUCTURE. 

Where  the  owner  of  a  building  remodel- 
ed and  reconstructed  Internally,  and  also  re- 
constructed with  new  material  some  or  all 
of  its  walls,  so  as  to  substantially  enhance 
the  value  of  the  premises,  such  new  parts 
and  the  remodeling  and  Improvements  of  the 
old  may  be  returned  by  the  assessor  as  "new 
structures,"  within  Rev.  St  1892,  §  2753, 
requiring  the  assessor  to  make  and  return 
a  list  of  all  new  structures  of  any  kind.  liew- 
Is  V.  State,  69  N.  B.  980,  982,  69  Ohio  St 
473. 

NEW  TRIAL. 

See  "Motion  for  New  Trial.'* 

NEWSPAPER. 

A  "newspaper"  is  defined  hs  a  publica- 
tion issued  at  regular  stated  Intervals^  con- 
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talnlngr,  among  otber  things,  the  current 
news  or  news  of  the  day.  A  publication 
printed  dally,  except  Sundays  and  legal  holi- 
days, and  devoted  to  the  dissemination  of 
news  on  a  great  variety  of  topics  of  interest 
to  the  general  reader,  but  giving  special 
prominence  to  legal  news,  including  the  pro- 
ceedings in  the  Supreme  Court  of  the  state 
and  of  the  local  courts  sitting  in  the  state,  is 
a  newspaper.  Puget  Sound  Pub.  Co.  v. 
Times  Printing  Co.,  74  Pac.  802,  801,  83 
Wash.  551  (citing  21  Am.  &  Eng.  Enc  Law 
[2d  Ed.]  p.  533). 

A  weekly  publication,  printed  and  cir- 
culated in  a  city,  containing  the  current 
news  and  matters  of  general  interest,  as  well 
as  the  local  happenings,  is  a  "newspaper," 
within  the^  meaning  of  the  statute  requiring 
the  publication  of  city  ordinances,  although 
its  circulation  may  be  very  limited.  Kansas 
Oity  Y.  Overton  (Kan.)  75  Pac.  549,  550. 

NEXT  FRIEND. 

The  guardian  and  next  friend,  In  con- 
ducting a  civil  action,  are  a  "species  of  at- 
torney, whose  duty  it  is  to  bring  the  rights 
of  the  infant  to  the  notice  of  the  court,"  and 
the  authority  of  each  is  limited  to  the  pro- 
ceeding in  which  he  is  appointed.  Williams 
v.  Cleaveland,  56  Atl.  850,  853,  76  Conn.  426. 

NEXT  HIGHEST  BIDDER. 

The  phrase  "next  highest  bidder,**  as 
used  in  Act  Cal.  March  11,  1901,  relating  to 
the  gn^nting  of  a  street  railway  franchise  by 
a  municipality  to  the  next  highest  bidder 
on  the  failure  of  a  successful  bidder  to  make 
the  requisite  deposit  within  a  specified  time, 
refers  to  bids  already  made,  and  not  to  a 
bid  or  bids  to  be  made.  It  expresses  the  re- 
lation between  bids  in  existence — those  al- 
ready made  and  pending  before  the  council. 
It  is  only  in  comparison  with  the  next  high- 
est of  those  that  the  words  have  significa- 
tion. Pacific  Electric  R.  Co.  ▼.  Los  Angeles, 
24  Sup.  Ct  586,  589,  194  U.  S.  112,  48  L.  Bd. 
896. 

NEXT  OF  KIN. 

'•The  term  'next  of  kin*  Is  used  to  signify 
the  relatives  of  a  person,  sometimes  in  the 
sense  of  nearest  blood  relatives  and  at  other 
times  in  the  sense  of  relatives  entitled  to 
take  under  the  statute  of  distribution."  Gra- 
ham ▼.  Whitridge  (Md.)  57  Atl.  609,  617,  66 
L.  R.  A.  406,  Id.,  58  Atl.  36,  66  L.  R.  A.  408 
(citing  21  Am.  &  Eng.  Enc.  Law,  537). 

The  words  "next  of  kin,"  as  used  In 
Code  Civ.  Proc.  S  2643,  relating  to  letters  of 
administration  with  will  annexed,  where 
there  is  no  executor  qualified  to  act,  and  pro- 
viding in  subdivision  3  that  where  the  resid- 
uary, principal,  or  specified  legatee,  or  the 


guardian  of  a  minor,  entitled  to  letters,  ei- 
ther do  not  exist  or  will  not  accept  adminis- 
tration, letters  shall  issue  to  one  or  more  of 
the  next  of  kin,  must  be  limited  to  such  of 
the  next  of  kin  as  are  entitled  to  share  in 
the  unbequeathed  assets  of  the  estate,  and 
who  are  therefore  persons  interested  therein; 
and  a  person  having  no  such  right  is  to  be 
excluded.  In  re  Goggin's  Estate,  88  N.  Y. 
Supp.  557,  559,  43  Misc.  Rep.  233. 

It  is  only  as  to  the  adopting  parent  that 
the  adopted  cMld  is  made  heir  or  next  of 
kin  by  the  statute,  Comp.  Laws  1897,  f  8780, 
providing  that  an  adopted  child  shall  become 
the  heir  at  law  of  the  person  adopting  it;  and 
the  adopted  child,  therefore,  is  not  heir  by 
right  of  representation  of  the  kindred  of 
the  person  who  adopted  it  Van  Derlyn  v. 
Mack  (Mich.)  100  N.  W.  278,  280,  66  L.  R. 
A.  437  (quoting  Helms  v.  EUiott.  14  8.  W. 
930,  89  Tenn.  446,  10  L.  R.  A.  535). 

NEXT  OF  KINDRia>. 

The  words  "next  of  kindred,**  as  used  In 
a  will  limiting  a  remainder  on  a  trust  es- 
tate after  the  beneficiary's  death  to  her  next 
of  kindred,  include  the  beneficiary's  nephew 
and  niece  in  preference  to  her  grandnephews 
and  grandnieces.  Graham  v.  Whitridge  (Md.) 
57  AtL  609,  617,  66  L.  R.  A.  408;  Id^  68  AU. 
36^  66  L.  R.  A.  40& 

NO  CAUSE  OF  ACTION. 

The  direction  of  a  verdict  of'  ''no  cause 
of  action"  at  the  close  of  plaintiiTs  proof,  on 
motion  for  nonsuit  on  the  ground  of  failure 
to  prove  absence  of  contributory  negligence, 
is  equivalent  to  a  nonsuit  because  of  insuffi- 
ciency of  the  evidence,  and  not  because  of 
the  insuflaciency  of  the  complaint  Romaine 
V.  New  York,  N.  H.  &  H.  R.  Co^  86  N,  Y. 
Supp.  248,  249,  91  App.  Div.  1« 

NO  FURTHER  ACTION. 

See  ''Neither  Party,  Bte." 

NOMINAL  DAMAGES. 

"Nominal  damages  are  a  small  and  triv- 
ial sum,  awarded  for  a  technical  injury,  doe 
to  a  violation  or  invasion  of  some  legal  right, 
and  as  a  consequence  of  which  some  dam- 
ages must  be  awarded  to  determine  the 
right.  They  are  not  given  as  an  equivalent 
for  the  wrong,  but  in  recognition  of  a  tech- 
nical injury.  There  need  be  no  actual  dam- 
age, however  small.  They  are  called  nom- 
inal damages,  in  contradistinction  to  actual, 
substantial,  or  compensatory  damages.  Tbey 
are  damages  in  name  only,  not  in  fact  They 
have  been  described  as  a  peg  on  which  to 
hang  costs:  but  they  are  still  recognized  at 
the  subject  of  a  substantial  legal  claim,  and 
the  party  is  entitled  to  them  if  he  can  show 
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If  be  establishes  a  ;  Is  held  that  the  parties  must  be  considered  as 
regarding  the  meridian  of  the  place  where 
the  contract  1b  made,  unless  some  other  one 
Is  mentioned  In  it  Walker  v.  Protection  Ins. 
Co.,  29  Me.  317,  82L 


any  injury  to  his  right 
cause  of  action — that  is,  an  Injury  In  its 
technical  sense — and  falls  to  show  any  dam- 
num, or  damage,  he  can  recover  nominal 
damages.*'  Chaffln  v.  Fries  Mfg.  &  Power 
Ck>.,  47  S.  B.  226,  228,  135  N.  0.  05. 


NOMINATION. 

See  "Party  Nomination." 

NONJOINDER  OF  PARTIES. 

''A  nonjoinder,  or,  as  expressed  in  the 
Oode,  'a  defect  of  parties  plalntUf  or  defend- 
ant' means  suflSdent  parties,  and  has  no  ap- 
plication to  a  case  of  too  many  parties,  or  the 
Joining  of  a  person  having  no  interest  in  the 
Utigatlon."  Mader  v.  Piano  Mfg.  Co.  (S. 
D.)  97  N.  W.  843,  845. 

NONPECUNIARY  DAMAGES. 

Nonpecunlary  damages  are  those  the 
amount  of  which  cannot  be  determined  by 
any  known  rule,  but  depend  upon  the  en- 
lightened Judgment  of  an  impartial  court  or 
Jury.  In  this  class  are  Inchided  damages 
for  pain,  suffering,  loss  of  reputation,  impair- 
ment of  faculties,  etc.  L.  W.  Pomerene  CJo. 
V.  Whiter  (Neb.)  97  N.  W.  232,  234. 

NONRESIDENT. 

The  words  ''nonresidents  of  that  estate," 
as  used  in  Act  March  3,  1887,  c.  373,  24  Stat 
552,  and  Act  Aug.  13,  1888,  c.  866,  25  Stat 
433  [U.  S.  Ck)mp.  St  1901,  pp*  508,  509],  pro- 
viding that  any  suit  of  a  civil  nature  at  law 
or  in  equity,  of  which  the  Circuit  Courts  of 
the  United  States  are  given  Jurisdiction, 
may  be  removed  Into  the  Circuit  Court  of 
the  United  States  for  the  proper  district,  by 
the  defendant  or  defendants  therein,  being 
nonresidents  of  that  state,  are  equivalent  to 
the  words  "not  being  citizens  of  that  state." 
Madlso'nvllle  Traction  Co.  y.  St  Bernard 
Mln.  Co.  (U.  S.)  130  Fed.  789,  791  (citing  Mar- 
tin v.  Baltimore  &  O.  R.  Co.,  151  U.  S.  676, 
677,  14  Sup.  Ct  533,  38  L.  Bd.  811). 

NONSUIT. 

See  "Motion  for  Nonsuit" 

Retraxit  distinguished,  see  "Retraxit" 

NOON. 

The  word  "noon"  in  an  insurance  policy 
means  noon  by  sun  time.  Meier  v.  Phoe- 
nix Ins.  Co.,  decision  of  lower  court  of 
Ohio,  affirmed  in  the  Supreme  Court  on  an 
equal  division,  and  unreported.  See  82  Ins. 
Law  J.  192. 

In  construing  a  policy  of  insurance  on  a 
ressel,  ending  at  "noon"  of  a  certain  date,  it 


NORTH  RIVER. 

The  words  "North  river,**  as  used  in  a 
marine  policy  on  a  scow,  containing  the  fol- 
lowing provision:  "Warranted  by  the  as- 
sured to  be  employed  exclusively  in  the 
freighting  business,  and  to  navigate  only  the 
waters  of  the  bay  and  harbor  of  New  York, 
the  North  and  East  rivers,  and  inland  waters 
of  New  Jersey" — cannot  be  extended  by  con- 
struction to  include  tributaries  of  the  Hud- 
son in  the  state  of  New  York,  and  there  can 
be  no  recovery  under  the  policy  for  an  injury 
to  the  scow  received  while  she  was  lying  in 
a  dock  in  Rondout  Creek,  2%  miles  from 
the  Hudson.  Hastorf  v.  Greenwich  Ins.  Co. 
(U.  S.)  132  Fed.  122,  124. 

NOT  A  NECESSARY  PARTY. 

The  term  "not  a  necessary  party"  means 
that  the  suit  can  proceed  just  as  well  with- 
out him,  and  in  that  event  ^  bis  presence 
has  the  effect  to  hinder  or  burden  the  case, 
he  may  be  dropped.  Jones  v.  Kansas  City, 
Ft  S.  &  M.  B.  Co.,  77  S.  W.  890,  893, 178  Mo. 
62& 

NOTE. 

See  "Action  on  a  Note**;    ''Promissory 

Note." 
As  property,  see  "Property.** 

NOTICE. 

See  "Actual  Notice"; 

tlce";    "Immediate 

site  Notice." 
Actual  knowledge  synonymous,  see 

tual  Knowledge." 
Citation  distinguished,  see  "Citation." 


"Constructive  No- 
Notice";    "Requl- 


Ac- 


The  word  "notice"  means  actual  notice, 
in  Pub.  St  1882,  c.  144^  f  9,  providing  that 
when  an  account  of  a  trustee  is  settled  in  the 
absence  of  a  person  adversely  Interested  and 
without  notice  to  him,  such  account  may  be 
opened  on  the  application  of  such  person. 
Parker  v.  Boston  Safe  Deposit  &  Trust  Co., 
71  N.  E.  806^  807,  186  Mass.  893. 

NOVATION. 

A  novation  is  the  substitution  of  one  ob- 
ligation for  another.  Tilden  ▼.  Gordon  & 
Co.,  74  Pac  1016, 1017,  34  Wash.  92. 

A  novation  requires  the  creation  of  new 
contractual  relations,  as  well  as  the  extin- 
guishment of  old.    There  most  be  the  con- 
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sent  of  all  the  parties  to  the  substitution,  re- 
sulting In  the  extinction  of  the  old  obliga- 
tion and  the  creation  of  a  valid  new  one. 
Held  v.  Galdwell-Easton  Go.,  88  N.  Y.  Supii. 
954,  955,  97  App.  Dlv.  801. 

NOW  DUE  AND  PAYABLE. 

The  allegation  of  a  counterclaim,  that 
plaintiff's  Indebtedness  is  "now  due  and  pay- 
able," even  treated  as  a  statement  of  fact, 
does  not  show  that  the  counterclaim  existed 
at  the  time  of  the  commencement  of  the  ac- 
tion, as  required  by  Code  Civ.  Proc.  §  438. 
Provident  Mut  Building  Loan  Ass'n  y.  Da- 
vis, 76  Pac.  1034,  1035,  143  CaL  253. 

NOXIOUS  POTION  OR  SUBSTANCE 

"Noxious"  means  "hurtful,  harmful, 
baneful,  pernicious,  destructive."  "Potion" 
means  "draught  used  as  a  liquid,  medicine, 
or  dose'*  (Webster,  Diet).  "Poison"  has  been 
defined  as  "any  substance  which,  when  ap- 
plied to  the  body  externally,  or  in  any  way 
Introduced  Into  the  system,  without  acting 
mechanically,  but  by  Its  own  Inherent  quali- 
ties, Is  capable  of  destroying  life"  (Beck, 
Med.  Jur.),  and  "as  a  substance  having  an 
Inherent  deleterious  property,  which  renders 
It,  when  taken  into  the  system,  capable  of 
destroying  life"  (Wharton  &  StllI6).  The 
term  "noxious  potion  or  substance"  Is  a 
broader  term  than  "poison."  "Poison" 
would  not  Include  powdered  glass  or  boiling 
water,  while  '^noxious  potion  or  substance" 
would  not  only  embrace  poisons,  but  the  lat- 
ter. As  used  in  a  statute  Inflicting  a  punish- 
ment on  any  one  mingling  "any  other  noxious 
potion  or  substance  with  any  drug,  food,  or 
medicine,  with  intent  to  kill  or  injure  any 
person,"  the  word  "potion"  applies  to  some 
hurtful  or  baneful  liquid;  and  the  words 
"noxious  substance"  means  some  solid  of 
hurtful  or  baneful  character.  The  phrase 
"noxious  potion  or  substance"  means  some 
character  of  polsoa  Runnels  v.  State  (Tex.) 
77  S.  W.  458,  400. 

NUISANCE. 

"Anything  that  worketh  hurt,  Inconven- 
ience, or  damage  to  another,  or  his  property, 
may  constitute  a  nuisance."  Missouri,  K.  & 
T.  Ry.  0>.  of  Texas  v.  Anderson  (Tex.)  81 
S.  W.  781,  787  (quoting  Burdltt  v.  Swenson, 
17  Tex.  489,  501,  67  Am.  Dec. 


A  nuisance  is  defined  as  an  unreasonable, 
unwarrantable,  or  unlawful  use  of  one's  own 
property  to  the  annoyance,  inconvenience, 
discomfort,  or  damage  of  another.  Prltchard 
V.  Edison  Electric  Illuihlnating  (>>.,  87  N.  Y. 
Supp.  225,  226,  92  App.  Dlv.  17& 

**  'Nuisance,'  in  Its  largest  sense,  signifies 
anything  that  worketh  hurt,  inconvenience, 
or  damage.    It  is  either  public,  annoying  all 


the  parties  In  the  conmiunity,  or  it  is  private 
injuriously  affecting  the  lands,  tenements,  or 
hereditaments  of  an  Individual"  (Blackstone). 
"A  'nuisance*,  in  the  ordinary  sense  in  whidi 
the  word  is  used,  is  anything  that  produces 
an  annoyance,  anything  that  disturbs  one 
or  is  offensive;  but  in  legal  phraBeol<^  it 
is  applied  to  that  class  of  wrongs  that  arise 
from  the  unreasonable,  unwarrantable,  or  un- 
lawful use  by  a  person  of  hia  own  property, 
real  or  personal,  or  from  his  own  imprc^r, 
indecent,  or  unlawful  personal  conduct,  work- 
ing an  obstruction  of  or  injury  to  a  right 
of  another  or  of  the  public,  and  producing 
such  material  annoyance^  inconvenience,  dis- 
comfort, or  hurt  that  the  law  will  presume  a 
consequent  damage.  Indeed,  it  may  be  stated 
as  a  general  propoaition  that  every  enjoy- 
ment by  one  of  his  own  property,  which  vio- 
lates the  right  of  another  tn  an  essential  de- 
gree, is  a  nuisance,  and  actionable  as  such  at 
the  suit  of  the  party  injured  thereby.  While 
it  is  true  that  every  person  has  and  may  ex- 
ercise exclusive  dominion  over  his  own  prop- 
erty of  every  description,  and  has  a  right  to 
enjoy  it  in  all  the  ways  and  for  all  the  pur- 
poses in  which  such  property  is  usually  en- 
Joyed,  yet  this  is  subject  to  the  qualification 
that  his  use  and  enjoyment  of  it  must  be  rea- 
sonable, and  such  as  will  not  prejudicially 
affect  the  rights  of  others."  Baker  v.  Me- 
Daniel,  77  S.  W.  531.  637,  178  Mo.  447  (quot- 
ing Wood,  Nuls.). 

"The  term  nuisance  has  a  well-defined 
legal  meaning.  A  thing  cannot  be  declared 
a  nuisance  which  is  in  fact  not  a  nuisance." 
Boyd  V.  Board  of  Ck)unciUnen  (Kj.)  77  S.  W. 
669,673. 

"What  is  a  nuisance  is  a  relative  ques- 
tion oftener  than  it  Is  an  abstract  fact 
Blackstone  was  wise  in  not  attempting  an 
explicit  and  Invariable  definition,  and  in  con- 
fining himself  to  general  terms.  He  said 
a  nuisance  is  'anything  that  worketh  hurt, 
inconvenience,  or  damage.*"  City  of  St 
Louis  V.  Gait,  77  S.  W.  876,  879,  179  Mo.  a 
63  L.  R.  A.  778. 

"The  test  of  nuisance  is  not  injury  and 
damage  simply,  but  injury  and  damage  re- 
sulting from  the  violation  of  the  legal  right 
of  another.  There  is  no  nuisance,  however 
much  of  injury  and  damage  may  ensue;  but 
if  a  right  is  violated,  there  is  an  actionable 
nuisance,  even  though  no  actual  damage  re- 
sults therefrom.  Powell  v.  Brookfleld  Press- 
ed Brick  &  Tile  Mfg.  Ck>.,  78  S.  W.  646,  647. 
104  Mo.  App.  713  (quoting  Wood,  Nuls.  1015). 

"Under  the  statutes  anything  which  pro- 
duces noxious  exhalations,  offensive  smells, 
or  other  annoyances,  injurious  to  the  health, 
comfort,  or  property  of  individuals,  is  a  nui- 
sance. It  is  not  necessary  that  these  odors 
be  deleterious  to  health.  It  is  sufficient  if 
they  offend  the  senses  in  such  a  manner  as 
to  produce  actual  discomfort"  Rhoades  t. 
Cook,  98  N.  W.  122,  123,  122  Iowa.  33& 
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NULL 

The  terms  '*nnir  and  ''rold'*  are  used 
Intercbangeably.  ''Void*'  is  defined  as  having 
no  l^al  force,  entirely  null.  Incapable  of  con- 
firmation or  ratification;  and  "nnir*  la  defin- 
ed as  of  no  legal  or  binding  force  or  validity, 
of  no  efficacy,  invalid,  void,  nugatory,  useless, 
or  of  no  account  or  significance.  Forrester  & 
MacOinniss  v.  Boston  &  M.  Consol.  Copper  & 
Silver  Mia  Co.,  74  Pac.  1088,  1091»  29  Mont 
8d7  (citing  Standard  Diet). 

O.K. 

"O.  K.**  may  have  no  title  to  be  classed 
as  elegant  English,  but  in  the  business  life 
of  this  country  it  has  for  many  years  been 
in  common  use,  and  has  acquired  a  meaning 
which  is  not  at  all  obscure  or  uncertain. 
Webster's  International  Dictionary  defines  it 
as  "all  correct"  The  Century  Dictionary 
gives  its  meaning  as  "all  right;  correct; 
now  commonly  used  as  an  indorsement,  as 
on  a  bill.*'  It  is  neither  more  nor  less 
than  a  brief,  but  expressive,  certificate  of  the 
correctness  of  the  bill  or  claim  on  which  it 
l8  indorsed.  Hence  mere  *'0.  K."  indorse- 
ments on  bills  by  architects  are  a  sufficient 
compliance  with  a  contract  for  the  erection 
of  a  building  requiring  an  estimate  to  be 
given  by  the  architect  for  85  per  cent  of 
work  and  materials,  and  providing  that  pay- 
ments shall  be  made  on  written  certificates 
of  the  architects,  without  designating  any 
particular  form  of  certificate.  Getchell  & 
Martin  Lumber  &  Mfg.  Co.  v.  Petterson  & 
Sampson  (Iowa)  100  N.  W.  550,  554. 

OATH. 

The  word  "oath**  does  not  necessarily 
imply  perjury,  for  an  oath  may  be  taken  out- 
aide  of  Judicial  proceedings,  or  by  other 
lawful  authority,  and,  although  false,  would 
not  be  perjury,  but  only  false  swearing. 
Unit^  States  v.  Howard  (U.  S.)  132  Fed. 
825,  33a 

OBITER  DICTA. 

'*Made  *by  the  way,'  and  without  argu- 
ment or  consideration.*'  Commonwealth  v. 
Paine,  56  Atl.  317,  319,  207  Pa.  45. 

OBJECT. 

"The  object  of  an  action  Is  the  relief 
demanded;  the  recovery  of  damages  or  the 
land  or  personalty  sued  for ;  the  restraint  or 
other  relief  demanded.*'  Lasslter  v.  Norfolk 
A  0.  R.  Co.  (N.  C.)  48  S.  E.  642,  643. 

OBLIGATION. 

See  "Moral  Obligation'';  •'Pecuniary  Ob- 
ligation.'' 

A  loan  to  the  owner  of  a  homestead,  to 
pay  a  note  due  for  the  purchase  money  of  the 


I  homestead,  the  lender  taking  the  owner's 
I  note,  with  an  Indorsement  of  a  third  person 
,  thereon  to  whom  he  looks  for  payment,  is 
,  not  an  "obligation,**  within  a  constitutional 
!  exception  rendering  a  homestead  liable  for  an 
I  obligation  contracted  for  the  purchase  there- 
I  of.    Wilhelm  v.  Locklar  (Fla.)  85  South.  6. 

OBSCENE. 

The  word  "obscene,"  when  used,  as  In 
the  statute,  to  describe  the  character  of  a 
book,  pamphlet,  or  paper,  means  containing 
immodest  and  indecent  matter,  the  reading 
whereof  would  have  a  tendency  to  deprave 
and  corrupt  the  minds  of  those  into  whose 
hands  the  publication  might  fall,  whose 
minds  are  open  to  such  immoral  infiuences. 
United  States  v.  Moore  (U.  S.)  129  Fed.  159, 
161  (citing  United  States  v.  Clark  [U.  S.]  88 
Fed.  732). 

A  remark  to  a  married  woman:  ''Look 
me  In  the  eye.  Are  you  satisfied  with  the 
man  you  married?"  will  not  sustain  a  con- 
viction for  using  obscene  and  vulgar  lan- 
guage in  the  presence  of  a  female,  where 
there  Is  nothing  in  the  evidence  to  indicate 
that  the  remark  was  intended  to  convey  an 
obscene  and  vulgar  meaning.  Roberts  v. 
State,  47  S.  B.  511,  512,  120  Ga.  177. 

OBSERVE. 

The  word  "observe"  is  defined  to  mean 
"to  notice  with  care ;  to  be  on  the  watch  re- 
specting." An  employ^  has  the  right  to  as- 
sume that  a  machine  is  safe,  and  is  charge- 
able with  notice  of  dangers  or  defects  that 
are  plain  and  obvious  to  view,  but  is  not 
bound  to  make  an  inspection  to  ascertain  if 
the  machine  Is  free  from  defects ;  that  is,  he 
is  not  required  *'to  take  notice  with  care"  and 
"to  be  on  the  watch"  for  defects  or  imper- 
fections, which  would  be  implied  from  the 
use  of  the  word  "observe"  in  an  instruction 
that  the  law  required  him  to  be  observing, 
and  that  his  failure  to  observe  what  he 
should  have  observed  would  defeat  a  re- 
covery. Rock  Island  Sash  &  Door  Works  v. 
Pohhnan,  71  N.  E.  428,  430,  210  111.  138. 

OBTAIN. 

"Obtain"  means  'to  get  hold  of  by  ef- 
fort," "to  get  possession  of,"  or  "to  have  in 
possession."  On  an  indictment  for  obtaining 
money  under  false  pretenses,  it  appeared  that 
defendant,  in  Pennsylvania,  to  establish  a 
financial  credit,  made  written  statements  to 
a  company  in  New  York,  which  relied  on  the 
same,  and  accepted  his  order  for  goods,  and 
delivered  them  to  a  carrier,  and  they  were 
received  in  Pennsylvania  by  the  person  mak- 
ing the  order.  Held  that,  such  statements 
being  false  and  fraudulent,  defendant  was 
guilty  of  "obtaining"  goods  in  Pennsylvania 
under  false  pretenses.  Commonwealth  v. 
Schmunk,  56  Atl.  1088^  1089,  207  Pa.  544,  90 
Am.  St  Rep.  801. 
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OCCUPANCY  -  OCCUPATION  -  OC- 
CUPY. 

See  "Action  for  Use  and  Occupation'*; 
"Actual  Occupancy";  "Ready  for  Oo- 
cupancy";    '^Unoccupied." 

''Occupancy"  does  not  necessarily  include 
residence.  Webster  defines  "occupancy"  as 
"the  act  of  taking  or  holding  possession,"  and 
an  "occupant"  as  "one  who  occupies  or  takes 
possession;  one  who  has  the  actual  use  or 
possession,  or  is  in  possession  of  a  thing." 
Twiggs  V.  State  Board  of  Land  Oom'ra,  75 
Pac.  729,  781.  27  Utah.  241. 

The  word  ''occupation."  as  used  in  a 
statute  providing  that  every  contract  or 
agreement  for  the  leasing,  rent,  and  occupa- 
tion of  buildings,  not  in  writing,  shall  be  a 
tenancy  from  month  to  month,  terminable 
only  by  a  month's  written  notice,  does  not 
mean  a  mere  possession  of  premises  by  any 
one  who  happens  to  be  in  them  or  get  in 
them,  but  means  an  occupation  pursuant  to 
an  agreement  between  the  owner  and  the  oc- 
cupier, sufficient  to  create  the  relation  of 
landlord  and  tenant  Permission  of  a  land- 
lord to  a  tenant,  on  moving  out,  to  leave 
boxes  in  the  building  for  a  few  days,  on  the 
understanding  that  the  tenant  would  turn 
the  premises  over  clean  and  in  good  condi- 
tion, is  not  such  an  occupation.  Sterling  v. 
Heimann  (Mo.)  82  &  W.  638,  540. 

"Occupied"  implies  actual  possession, 
not  constructive  possession.  A  testator  gave 
to  his  housekeeper  for  life  the  use  of  cer- 
tain premises  occupied  *y  him.  A  portion 
of  the  premises  was  at  the  time  of  his  death 
occupied  by  him  as  a  residence,  and  a  por- 
tion by  a  bank  paying  a  monthly  rental. 
The  housekeeper  acquired  the  use  of  the  por- 
tion of  the  premises  occupied  as  a  residence 
only.  In  re  Handley's  Estate,  57  Atl.  756, 
757,  208  Pa.  388. 

Under  White's  Ann.  Pen.  Code,  arts. 
839a.  845a,  845b,  declaring  that  the  term  "pri- 
vate residence"  shall  be  construed  to  be  any 
building  or  room  occupied  and  actually  used 
at  the  time  of  the  offense  by  any  person  or 
persons  as  a  place  of  residence,  it  is  not 
necessary  that  the  family  be  personally  pres- 
ent at  the  very  time  it  is  burglarized,  in  or- 
der to  constitute  the  offense  of  burglary  of  a 
private  residence.  It  is  sufficient,  if  it  is 
actually  used  at  the  time  as  a  private  resi- 
dence, though  at  the  time  it  was  burglarized 
the  family  was  temporarily  absent  Hanoy 
V.  State  (Tex.)  80  S.  W.  526. 

OOCITPATION. 

The  application  for  a  life  policy  stated 
that  assured'a  occupation  was  "dealer  in 
pumps  and  well  supplies."  The  policy  stipu- 
lated that  enumerated  occupations,  such  as 
"blasting,  mining,  and  handling  or  transport- 
ing of  inflammable  or  explosive  substances" 


were  riska  not  assumed  by  tbe  insure  dur 
ing  the  first  year.  The  assured  died  wlthlD 
the  year  by  reason  of  an  explosion  during  an 
attempt  to  blow  out  a  well  casing  with  dyna- 
mite in  the  course  of  his  designated  business. 
The  risk  of  using  the  dynamite  did  not  con- 
stitute a  risk  not  assumed  by  the  insurer; 
the  stipulation  in  the  policy  rehiting  to  an 
occupation  different  from  that  named  in  the 
application  as  assured's  occupaticm.  Morten- 
sen  V.  Central  Life  Assur.  Ass'n  (Iowa)  99  N. 
W.  1069. 

OCCnPIEa>  BT  ITS  TRACKS. 

The  phrase  "occupied  by  its  tracks,**  in 
Pub.  St  1882,  c.  118,  §§  32,  33.  requiring  every 
street  railway  company  to  keep  in  repair  the 
paving  of  the  portion  of  the  street  occupied 
by  its  tracks,  refers  to  the  rails  and  the  space 
between  them  over  which  the  cars  pass. 
City  of  Boston  ▼.  Boston  Elevated  By.  Co^ 
71  N.  B.  295,  186  Mass.  274. 

OFFENSL 

See  "Same  Offense**;  ^Second  Offense." 

The  term  "offense,"  as  used  in  Rev.  St 
§§  4364-20a,  4364-20b,  which  provide  for  an 
election  in  any  municipality  to  determine 
whether  or  not  the  sale  of  intoxicating  liq- 
uors as  a  beverage  shall  be  permitted,  and 
which  declare  that  whoever  shall  sell  where 
sales  are  prohibited  shall  be  guilty  of  a  mis- 
demeanor, and  which  prescribe  the  punisb- 
ment  for  the  first  offense  and  for  a  second 
offense,  embraces  the  entire  charge,  though 
there  may  be  a  number  of  counts,  and  means 
a  conviction.  Hence  an  affidavit  charging 
three  separate  sales  to  different  persons  on 
the  same  day,  without  alleging  a  previous 
conviction,  is  in  legal  effect  a  charge  of  a 
first  offense  only.  Carey  t.  State,  70  N.  £. 
955,  95(S,  70  Ohio  St  121« 

OFFER, 

To  support  a  conviction  for  a  yiolatioii 
of  a  statute  punishing  every  person  who  shall 
corrupt  or  attempt  to  corrupt  a  Juror,  by  of- 
fering to  give  any  gift  with  intent  to  bias 
the  Juror,  it  is  not  necessary  to  prove  an  ac- 
tual tender  of  the  gift  offered  as  a  bribe,  so 
as  to  enable  the  Juror  to  at  once  accept  or 
reject  the  same.  Evidence  showing  a  pro- 
posal or  a  willingness  to  give  a  bribe  to  bias 
the  juror's  verdict  is  sufficient  State  v. 
Woodard,  81  S.  W.  857,  8G1,  182  Mo.  39L 

OFFICE 

See  "Continuance  to  Office'*;  'T^ublic  Of- 
fice." 

A  license  to  keep  a  dramshop  is  not  as 
"office,"  which  can  be  tested  or  vacated  by 
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quo  warranto.    Har^^tt  v.  Bell,  46  &  B.  749, 
750,  1S4  N.  O.  S84. 

OFFICER. 

See  -City  Officer^;  -Judicial  Officer''; 
"Legislative  Officer";  "Ministerial  Of- 
fleer";  "Municipal  Officer";  "Peace  Of^ 
fleer";  "Public  Officer";  "Salaried  Of- 
flcer";  "State  Officer.'* 

An  "officer"  Is  defined  to  be  "one  who  is 
lawfully  invested  with  an  office."  State  v. 
Kelly.  77  S.  W.  996,  997.  103  Mo.  App.  711 
(quoting  Bouvler,  Law  Diet). 

The  word  "officer,"  as  used  in  Greater 
New  York  Charter,  Laws  1901,  p.  109.  e.  466, 
ft  255,  providing  that  the  corporation  counsel 
shall  be  the  attorney  for  the  city  and  each 
and  every  officer,  and  shall  conduct  all  the 
law  business  in  which  the  city  Is  Interested, 
and  shall  be  the  legal  adviser  of  the  mayor 
and  city  boards  and  officers,  and  shall  fur^ 
nlsh  them  such  advice  and  legal  assistance 
as  may  be  required,  clearly  related  to  those 
officers  who  were  on  the  same  general  foot- 
ing as  the  mayor,  dty  boards,  and  officers, 
etc..  and  not  to  the  subordinate  officers. 
Donahue  v.  Keeshan.  87  N.  Y.  Supp.  144,  147, 
91  App.  Dlv.  602. 

Under  Rev.  St.  1889.  ft  5777.  declaring  the 
term  "officers"  to  Include  any  person  holding 
any  situation  under  the  city  government  or 
any  of  its  departments,  with  an  annual  sal- 
ary or  for  a  definite  term  of  office,  a  person 
appointed  to  perform  certain  engineering  du- 
ties with  regard  to  sewers  In  a  city  of  the 
third  class,  for  no  definite  term,  and  to  re- 
ceive a  per  diem  wage,  is  not  an  "officer," 
entitled  to  perform  such  work  under  section 
5848.  requiring  the  same  to  be  performed  by 
a  dty  engineer  or  other  officer.  Weesner  v. 
Central  Nat  Bank,  80  8.  W.  819,  820,  106 
Mo.  App.  668. 

Inspector  of  Imlldiass. 

St.  Louis  City  Charter,  art  4.  ft  43,  de- 
fines the  term  "officers"  to  include  "all  per- 
sons holding  any  situation  under  the  city  gov- 
ernment or  Its  departments,  with  an  annual 
salary  or  for  a  definite  term."  An  inspector 
to  assist  the  commissioner  of  public  buildings 
in  the  Inspection  of  private  buildings  In  the 
course  of  erection  Is  an  officer.  Magner  v. 
City  of  St  Louis,  78  S.  W.  782,  784,  179  Mo. 
495. 

School  tmstee. 

A  school  trustee  is  an  "officer,**  within 
the  meaning  of  the  word  as  used  in  a  con- 
stitutional provision  that  all  officers  shall 
take  a  prescribed  oath  before  entering  on  the 
duties  of  their  office.  Buchanan  y.  Graham 
(Tex.)  81  S.  W.  1237,  1239. 

OFFICEB  DE  FACTO. 

See  "De  Facto.** 


OFFIOEB  OF  THB  OOITBT. 

Bailiffs  and  criers  of  the  federal  courts, 
appointed  to  attend  the  same,  as  authorized 
by  Rev.  St  ft  715  [U.  S.  Comp.  St  1901.  p. 
579].  though  not  constitutional  officers,  are 
"officers  of  the  court"  United  States  r.  Mc- 
Cabe  (U.  S.)  129  Fed.  708. 

OFFIOIAIi  SURVET. 

An  "official  survey,**  under  St  1890.  ftft 
1734,  1735,  must  show  distinctly  of  what 
piece  of  land  it  is  a  survey,  at  whose  request 
it  was  made,  what  owners  were  notified  and 
present  at  the  date  of  the  survey,  and  the 
name  of  the  chalnman;  and  if  such  essen- 
tials are  omitted  it  cannot  be  treated  as  an 
official  survey.  Watklns  t.  Havlghorst,  74 
Pac  818^  819,  18  OkL  12& 

OIL 

See  "Lhiseed  011**;  "Manufacture  of  OU.** 

OIIi  DEPOT. 

See  "Negligent  Operation.** 

Any  warehouse  or  place  where  oils  are 
stored  in  large  quantities  is  a  depot  within 
the  meaning  of  a  statute  Imposing  a  tax  on 
"oil  depots,"  wherein  petroleum  or  other  oils 
are  stored  in  bulk  or  tank.  Standard  Oil  Ck). 
V.  Commonwealth  (Ky.)  82  S.  W.  1020, 1022. 

OLEOMARGARINL 

"Oleomargarine  is  a  manufactured  prod- 
uct made  of  oleo  oil,  neutral  lard,  milk  and 
cream,  and  pure  butter,  although  pure  butter 
is  not  used  in  all  grades,  and  butter  and  milk 
and  cream  and  other  coloring  matter  is  evi- 
dently used  for  the  purpose  of  giving  it  the 
semblance  of  the  true  dairy  product"  State 
V.  Armour  Packing  Co.  (Iowa)  100  N.  W.  59, 
60. 

ON. 

In  calling  for  the  Ohio  river  as  the  north- 
em  boundary  of  a  magisterial  district  which 
bordered  on  it  the  designation  of  the  begin- 
ning point  as  "on  the  Ohio  river"  means  that 
the  district  line  begins  in  the  line  of  the 
county  on  its  northern  shore.  Common- 
wealth V.  Louisville  &  B.  Packet  Co.  (Ky.) 
80  S.  W.  154, 155. 

OH  OB  ABOUT. 

The  words  "on  or  about,*'  in  an  indict- 
ment alleging  that  defendant  "did,  on  or 
about  the  1st  day  of  April,  1901,"  commit 
the  offense  charged,  do  not  render  the  month 
and  the  year,  as  well  as  the  day.  uncertain. 
The  meaning  of  the  language  to  the  general 
understanding  is  that  the  time  of  the  crime 
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was  near  tbe  Ist  day  of  April  In  the  year 
1901.  There  is  no  uncertainty  as  to  the 
year.  The  words  "April,  1901/'  mean  April 
in  the  year  1901,  and  no  resource  of  ingenuity 
can  make  them  mean  anything  else.  An 
averment  in  this  language  is  of  a  time  within 
the  year,  and  if  any  day  within  the  year  may 
he  proved  the  allegation  is  sufficient  An 
averment  of  time  in  an  indictment  is  a  mat- 
ter of  form,  not  generally  material,  and,  in 
view  of  Rev.  St  §  1025  [U.  S.  Comp.  St  1901, 
p.  7201,  which  provides  that  no  indictment 
shall  be  deemed  insufficient  by  reason  of  any 
defect  in  matter  of  form  only,  as  well  as  un- 
der the  Oregon  statute,  adopted  by  rule  in 
the  federal  courts  in  that  state,  which  pro- 
vides that  the  precise  time  need  not  be  stat- 
ed, an  indictment  alleging  the  time  of  com- 
mission of  the  offense  as  on  or  about  a  day 
named  is  sufficient  except  in  cases  where  the 
time  is  an  ingredient  of  the  offense.  United 
States  V.  McKinley  (U.  S.)  127  Fed.  168,  171. 

ONE  DWELLING  HOUSL 

The  words  "one  dwelling  house,**  as  used 
in  a  conveyance  of  land  declaring  that  the 
grantee  shall  not  occupy  the  premises,  ex- 
cept for  one  dwelling  house  to  each  lot  are 
used  in  the  sense  in  which  the  words  are 
ordinarily  used.  A  building  planned  and  de- 
signed for  two  or  more  dwellings  cannot 
properly  be  described  as  one  dwelling  house. 
A  building  designed  and  planned  for  two 
families,  one  to  occupy  the  ground  floor  and 
one  the  second  floor,  each  to  have  a  separate 
entrance,  violates  the  restriction  in  the  con- 
veyance. Harris  y.  Boraback  (Mich.)  100  N. 
W.  891,  892. 

OPEN  COURT. 

An  "open  court**  contemplates  the  pres- 
ence of  the  judge  and  the  clerk  of  the  court 
or  a  duly  qualified  deputy,  the  regular  open- 
ing and  closing  of  the  court  and  the  pres- 
ence of  the  clerk's  docket  upon  which  should 
be  entered,  under  the  eye  of  the  court  the 
successive  steps  taken  in  open  court  in  each 
case.  Hays  v.  Philadelphia,  W.  &  B.  B.  Co. 
(Md.)  58  Atl.  439,  441. 

OPENED. 

The  word  "opened,**  as  used  with  refer- 
ence to  streets  and  public  places,  refers  to 
the  time  when  the  city  becomes  vested  with 
the  title  to  the  land  on  which  the  street  or 
avenue  is  to  run.  But  it  was  not  used  in 
that  sense  in  Laws  1895,  p.  2037,  c  106,  §  2, 
relating  to  the  discontinuing  and  closing  of 
streets,  and  providing  that  the  contiguous 
street  bounding  the  plot  or  square  wherein  is 
situated  the  land  sought  to  be  closed  and  oc- 
cupied has  been  opened;  but  the  purpose  of 
the  act  was  to  substitute  one  system  of  the 
public  highways  for  another  by  opening  new 
streets  and  closing  old  ones,  and  it  was  not 


intended  to  physically  close  the  streets  of  one 
system  without  providing  something  to  take 
thehr  places.  Johnson  &  Ck>.  r.  Cox,  86  N.  T. 
Supp.  601,  603,  42  Misc.  Bep.  801. 

OPENLY. 

An  answer  setting  up  that  a  waste  ditch 
was  used  continuously,  openly,  peaceably, 
etc.,  sufficiently  shows  that  the  use  was  not 
clandestine,  as  the  word  "openly"  sufficiently 
shows  that  fact  Abbott  r.  Pond  (Wash.)  76 
Pac.  60,  142  Cat  893. 

OPERATING. 

Where  railroad  employte  were  transport- 
ing ballast  on  a  push  car  for  repair  of  a 
track,  and  had  to  remove  the  car  from  the 
track  between  trips  and  replace  it  on  the 
track,  they  were  "operating  the  car''  within 
a  statute  providing  that  a  railroad  company 
shall  be  liable  for  injuries  to  a  servant  In 
operating  a  car,  through  the  negligent  act  of 
any  other  servant  Seery  v.  Gulf,  O.  &  S.  F. 
By.  Co.  (Tex.)  77  S.  W.  950,  951. 

In  Gen.  Laws  1899,  p.  214^  c.  125,  §  1, 
providing  that  whenever  freight;  baggage,  or 
other  property  has  been  transported  over  two 
or  more  railroads  operating  any  part  of  their 
roads  in  this  state  and  having  an  agent  in 
this  state,  or  operated  by  any  assignee,  trus- 
tee, or  receiver  of  such  railways,  suit  for  loss 
or  damages  thereto  may  be  brought  against 
any  one  or  all  of  such  railroad  corporations, 
the  term  "operating  any  part  of  their  roads 
in  this  state"  means  that  such  corporations 
are  engaged  in  the  transportation  of  freight 
baggage,  or  other  property  within  the  state. 
Where  the  undisputed  evidence  showed  that 
a  railway  track  did  not  extend  into  the  state, 
and  that  the  company  was  not  engaged  in  the 
transportation  of  any  freight  baggage,  or 
other  property  within  the  limits  of  the  state, 
but,  in  the  course  of  business  between  it  and 
another  railroad  company  as  connecting  lines, 
the  engines  and  cars  of  each  road  recipro- 
cally passed  over  the  boundary  line  of  the 
states  of  Texas  and  Arkansas,  in  no  sense 
could  it  be  said  that  such  interchange  of 
business  is  within  the  term  "operating  any 
part  of  their  roads  within  this  state."  St 
Louis,  I.  M.  &  S.  R.  Ck).  V.  J.  H.  White  &  Co. 
(Tex.)  80  S.  W.  77,  79. 


OPPOSITE  PARTY. 

The  term  "opposite  party,**  as  used  in  a 
statute  providing  for  the  reversal  of  a  decree 
entered  on  a  bill  taken  for  confessed,  and 
requiring  reasonable  notice  to  the  opposite 
party  of  the  motion  to  reverse,  does  not  mean 
only  the  plaintiflT,  but  any  party  to  the  suit, 
who  has  an  interest  in  upholding  the  decree 
sought  to  be  reversed,  whose  pecuniary  or 
profiting  interest  would  be  prejudiced  by  re- 
versal.   It  means  opposite  in  interest    Mor- 
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rison  &  O).  y.  Leach  (W.  Va.)  47  8.  B.  237, 

238. 

OPTION. 

Contract  of  sale  dlsttngiilshed,  see  '^Oon- 
tract  of  Sale." 

*'An  option  conveys  no  title  to  the  thing 
sold,  bnt  creates  rights  in  personam,  which 
may  be  again  sold  or  assigned  by  the  vendee." 
Womack  v.  Coleman  (Minn.)  100  N.  W.  9, 
11. 

While  an  option  to  purchase,  if  based 
upon  a  sufficient  consideration,  binds  the 
party  granting  it,  it  is  not  a  contract  of 
purchase,  but  simply  a  contract  granting  to 
the  holder  of  the  option  the  priyilege  of  pur- 
chasing, and  binds  the  party  by  whom  it  is 
given  to  sell  and  convey  the  property  in- 
volved, upon  the  acceptance  of  the  option,  in 
accordance  with  the  terms,  and  the  compli- 
ance on  the  part  of  the  acceptor  with  its  re- 
quirements. Tilton  V.  Sterling  Coal  &  Coke 
Co.  (Utah)  77  Pac.  768,  760. 

OR. 

The  use  of  the  disjunctive  "or**  in  '"where 
goods,  wares  or  merchandise  are  manufac- 
tured or  offered  for  sale,**  means  either 
where  they  are  manufactured,  or  where  they 
are  offered  for  sale.  Baltimore  &  O.  8.  W. 
R.  Co.  V.  Cavanaugh  (Ind.)  71  N.  B.  239,  242. 

The  disjunctive  "or,**  in  an  allegation 
that  the  death  of  a  servant  was  caused  by 
the  negligence  of  the  officials  or  some  one  of 
the  employes  of  defendant,  and  especially  by 
the  negligence  of  the  employes  of  defendant 
or  its  officers,  Indicates  that  the  words  "offi- 
cers,*' "officials,"  and  "employes*'  meant  the 
same  thing — co-employte  or  fellow  servants 
of  deceased.  State  v.  Chesapeake  Beach  By. 
Co.  (Md.)  56  Atl.  885,  886. 

The  meaning  of  the  term  'proper  party/' 
as  used  in  the  phrase  "is  not  a  proper  or  nec- 
essary party."  Is  not  so  dear  as  the  meaning 
of  the  term  "not  a  necessary  party."  The 
word  "or"  may  be  used  in  two  forms.  In  one 
It  corresponds  to  "either,"  and  in  that  sense 
the  term  "proper  or  necessary"  would  mean 
either  proper  or  necessary;  that  is,  one  or 
the  other.  In  the  other  form  it  means  to  ex- 
press the  same  thing  alternatively  in  differ^ 
ent  words.  In  that  sense,  the  term  "not 
proper  or  necessary"  would  imply  that  it  was 
not  proper;  that  is,  not  necessary.  Jones  v. 
Kansas  City,  Ft  S.  &  M.  B.  Co.,  77  S.  W. 
890,  893,  178  Mo.  628. 

ORDER. 

See  "Good  Order";  •'Taking  Orders.'^ 
Warrant  synonymous,  see  "Warrant" 

An  order  of  the  probate  court  discharging 
an  order  upon  the  executrix  to  show  cause 
8  Wds.  &  P.— 60 


why  the  homestead  devised  by  the  will  of  the 
testate  should  not  be  sold  to  pay  debts  of  the 
estate  is  an  "order  refusing  to  direct  the 
sale  of  real  estate,"  within  the  meaning  of 
subdivision  3,  §  4665,  Gen.  St  1894,  and  such 
order  can  be  reviewed  by  appeal  only,  and 
not  upon  certiorari.  In  re  Wilson's  Estate, 
97  N.  W.  647,  91  Minn.  115;  Dee  r.  Wilson, 
Id. 

ORDER  OF  COURT. 

The  expression  "orders  of  court"  has 
been  treated  as  covering  not  only  orders  of 
the  courts  in  session,  but  orders  of  the  absent 
Judges.  United  States  v.  McCabe  (U.  S.)  129 
Fed.  708,  711. 


ORDINANCE. 

See  "Criminal  Ordinance";    "Municipal 
Ordinance.** 


ORDINARY  CARE. 

Due  care  distinguished,  see  •'Due  Care." 

The  mere  exercise  of  one's  best  Judgment 
is  not  necessarily  ordinary  care.  Men  of 
average  prudence  sometimes  arrive  at  erro- 
neous conclusions  from  a  heedless  or  care- 
less consideration  of  the  subject  before  them, 
or  from  want  of  ordinary  care  in  other  re- 
spects. Carney  v.  Concord  St  Ry.  Co.,  57 
Atl.  218,  222,  72  N.  H.  364.  ^ 

No  rule  can  be  formulated  fixing  defi- 
nitely the  standard  of  ordinary  care.  "Every 
attempt  to  do  it  has  resulted  in  failure. 
What  is  ordinary  care  in  one  case  might  be 
the  grossest  negligence  in  another.*'  Kube 
V.  St  Louis  Transit  Co.,  78  S.  W.  55,  59,  103 
Mo.  App.  582  (quoting  Frick  T.  St  Louis,  K. 
C.  &  N.  Ry.  Co.,  75  Mo.  595). 

The  term  "ordinary  or  reasonable  care/' 
applied  to  the  conduct  of  a  child,  means  such 
care  as  may  reasonably  be  expected  of  chil- 
dren of  similar  age,  Judgment,  and  experi- 
ence under  similar  circumstances.  BohloflT  v. 
Fair  Haven  &  W.  R.  Co.,  58  Atl.  5,  7,  76 
Conn.  689. 

There  is  a  want  of  ordinary  care  on  the 
part  of  the  plaintiff  only  when,  under  all  of 
the  circumstances  and  surroundings  of  the 
case,  he  has  done,  or  omitted  to  do,  some- 
thing which  "an  ordinarily  careful  and  pru- 
dent person,"  in  a  like  situation  as  the  plain- 
tiff, would  not  have  done,  or  omitted  to  do, 
and  which  was  the  efficient  and  proximate 
cause  of  plaintiff's  injury.  Hone  v.  Mam- 
moth Mln.  Co.,  75  Pac.  381,  383,  27  Utah,  168. 

"Ordinary  care  exercised  by  those  who 
make  a  business  of  using  electricity  for  prof- 
it to  prevent  injury  to  others  therefrom  re- 
quires much  greater  precaution  in  its  use 
than  where  the  element  used  is  of  a  less  dan- 
gerous character.    As  there  la  greater  dan- 
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ger  and  hazard  In  the  use  of  electricity,  there 
must  be  a  corresponding  exercise  of  skill  and 
attention  in  avoiding  injury  to  another  to 
constitute  what  the  law  terms  'ordinary 
care.' "  CJommon wealth  Electric  Co.  v.  Mel- 
vUle,  70  N.  B.  1052.  1053,  210  111.  70. 

**The  term  'ordinary  care  and  diligence,' 
when  applied  to  the  management  of  electric 
railway  cars  in  motion,  must  be  understood 
to  Import  all  the. care,  curcumspection,  pru- 
dence, and  discretion  which  the  particular 
circumstances  of  the  place  or  occasion  re- 
quire of  the  servants  of  the  ^  ^  •  com- 
pany, and  this  will  be  increased  or  dimin- 
ished as  the  ordinary  liability  to  danger  and 
accident  and  to  do  injury  to  others  is  in- 
creased or  diminished  in  the  movement  and 
operation  of  such  cars."  Di  Prisco  ▼.  Wil- 
mington City  R.  Co.  (Del.)  57  Atl.  906,  009 
(citing  Tuliy  v.  Philadelphia,  W.  &  B.  B.  Co. 
IDel.]  3  PennewiU,  455.  50  AU.  95). 

ORDINARY  DOCILITY. 

Sheep  are  domestic  animals  of  ordinary 
docility,  within  the  rule  that  railroads  must 
fence  against  "all  domestic  animals  of  ordi- 
nary docility."  Cotton  v.  Wlscasset,  W.  & 
F.  R.  Co.  (Me.)  67  Atl.  785,  786.  96  Me.  611. 

ORDINARY  NEGLIGENCE 

Ordinary  negligence  is  the  omlssioo  to 
exercise  ordinary  care— that  degree  of  care 
generally  exercised  by  an  ordinarily  prudent 
person  under  like  circumstances.  Cummings 
v.  Wichita  B.  &  Light  Co.  (Kan.)  74  Pac. 
1104,  1105. 

ORDINARY  REPAIRS. 

The  replacing  of  a  dozy  or  rotten  round 
in  a  40-foot  extension  ladder  used  in  the 
business  of  an  electric  light  company  is  not 
such  ordinary  repairs  as  a  workman  is  usu- 
ally expected  to  make,  in  the  absence  of  proof 
that  the  defective  condition  of  the  round  was 
known  to  the  servant.  Tworably  v.  Consoli- 
dated Electric  Light  Co.,  57  Atl.  85,  87,  98  Me. 
353,  64  Lu  R.  A.  551. 

ORL 

See  "Extra  Good  Ore.* 

ORGANIZED  TOWN. 

An  incorporated  village  is  an  "organized 
town"  within  the  statute  requiring  a  dupli- 
cate of  the  auditor's  notice  of  the  meeting  of 
the  county  board  of  commissioners  to  pass 
on  the  petition  of  the  Judge  of  the  county 
seat  to  be  posted,  10  days  before  such  meet- 
ing, in  a  public  place  in  each  organized  town 
of  the  county.  Tucker  v.  Board  of  Com'rs  of 
Lincoln  County,  97  N.  W.  103,  101,  90  Minn. 
400. 


ORIGINAL  APPLICATION. 

The  "original  application,**  as  used  in 
Bey.  St  «  4897  [U.  S.  Comp.  St  1901,  p.  3386], 
providing  that  a  second  application  may  be 
made  within  two  years  after  the  allowance 
of  original  application,  means  the  first  appli- 
cation. Western  Electric  Instrument  Co.  v. 
Empire  Electric  Instrument  Co.  (U.  S.)  131 
Fed.  90,  91. 

ORIGINAL  ENTRIES. 

See  "Book  of  Original  Bntrlea.* 

ORIGINAL  UNDERTAKING. 

If  no  other  person  is  liable  for  the  same 
debt  for  which  the  undertaking  is  made,  al- 
though another  person  may  be  liable  for  a 
distinct  debt  which  is  the  measure  of  the  one 
in  question,  the  undertaking  is  an  original 
one.  Jolley  ▼.  Walker's  Adm'rs,  26  Ala.  690, 
702. 

ORNAMENT. 

A  watch  and  fob  are  embraced  In  the 
terms  "Jewels"  and  "ornaments,"  as  used  In 
Act  1879,  p.  185,  c.  145,  relating  to  the  lia 
billty  of  the  proprietor  of  a  hotel  for  the 
keeping  of  any  jewels  and  ornaments  belong- 
ing to  a  guest  Mr.  Webster  defines  the 
word  "jewel"  as  an  ornament  of  dress,  usu- 
ally made  of  a  precious  metal,  haying  enamel 
or  precious  stones  as  a  part  of  its  design: 
but  we  are  of  the  opinion  that  It  was  used 
by  the  Legislature  in  the  common  meaning 
attributed  to  it  as  an  ornament  or  useful  ar- 
ticle of  value,  and  embraces  a  watch  used  for 
a  timekeeper  or  chronometer,  and  in  which 
precious  stones  may  or  may  not  form  a  part 
The  fob  Is  evidently  an  article  kept  and  worn 
both  for  use  and  ornament  Rains  v.  Max- 
well House  Co.  (Tenn.)  79  S.  W.  114,  117,  64 
L.  R.  A.  470. 

ORNAMEMTAIi  FEATHEBS. 

Peacock  feathers  In  a  crude  condition, 
used  in  that  state  for  ornamental  purposes, 
are  dutiable  under  the  provision  in  paragraph 
425,  Tariff  Act  July  24,  1897.  c.  11,  §  1, 
Schedule  N,  80  Stat  191  [U.  S.  Comp.  St 
1901,  p.  1675],  for  "ornamental  feathers,'' 
and  not  under  that  in  the  same  paragraph 
for  "feathers  crude."  George  Silva  &  Co.  v. 
United  States  (U.  S.)  127  Fed.  781. 


ORPHAN  ASYLUM-ORPHANAGE. 

Lexicographers  are  not  unanimous,  but 
lean  toward  a  meaning  for  ''orphanag^  or 
"orphan  asylum**  suggesting  destituti<A  of 
those  relieved,  rather  than  a  profit-seeking  en- 
terprise. Standard  Diet  "Orphanage."  "An 
institution  for  the  care  of  destitute  oiphans; 
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orphaa  asylnm/'  Cent  Diet  ^'Orphanage.'' 
''An  institution  or  home  for  orphans;  orphan 
asylum;  an  asylum  or  home  for  destitute  or- 
phan children."  Webst  Diet  ••Orphanage." 
••An  Institution  or  asylum  for  the  care  of  or- 
phans." Id.  ••Asylum."  ''An  institution  for 
the  protection  or  relief  of  some  class  of  desti- 
tute, unfortunate,  or  afflicted  persona."  Ba- 
ker T.  State  (Wis.)  97  N.  W.  5G6,  560. 

OTHER. 

See  "Any  Other,* 

Oilier  aoeidental  or  natvral  eamMi. 

Testator  recited  that  having  In  mind  the 
many  catastrophes  resulting  from  the  action 
of  the  elemento,  and  the  great  suffering,  etc., 
caused  by  the  destruction  of  life  and  prop- 
erty by  storms,  floods,  fires,  and  other  acci- 
dental and  natural  causes,  etc.,  he  devised 
the  remainder  of  his  estate  to  trustees  to 
invest  and  pay  the  Income  for  the  char^ 
itable  purpose  of  relieving  the  wants,  dis- 
tress, and  suffering  arising  from  such  caus- 
es, and  for  the  purpose  of  aiding  such  per- 
sons as  the  trustees  deemed  advisable  who 
were  victims  of  such  accidents  and  catastro- 
phes, and  enjoining  the  trustees  to  select 
subjects  worthy  of  assistance,  and  to  use  the 
fund  for  the  greatest  possible  benefit  to  suf- 
fering humanity.  In  determining  whether 
there  was  a  sufficiently  definite  designation 
of  beneficiaries,  the  court  said:  ''Can  it  be 
doubted  that  the  testator  Intended  by  the 
word  'such'  to  limit  the  relief  to  sufferers 
from  some  causes,  accidents,  or  catastrophes, 
as  distinguished  from  others  not  within  his 
mental  category?  We  think  not  Certainly 
he  intended  that  some  causes,  some  accidents 
and  catastrophes,  should  be  ezclnded  from 
those  whose  victims  were  to  be  the  subjects 
of  the  annual  expenditures  of  the  income  of 
this  fund.  If  so,  then  is  it  not  possible  for 
the  court  to  find  some  line  of  differentiation, 
which  was  in  the  mind  of  the  testator,  with 
sufficient  certainty  and  definiteness  to  enable 
it  to  decide,  in  any  concrete  instance  of  ex- 
penditure or  proposed  expenditure,  whether 
it  is  authorized?  We  are  convinced  that  it 
la  possible.  Obviously  the  purchase  of  food 
for  the  homeless  victims  of  the  New  Rich- 
mond cyclone  would  be  justified.  We  think 
it  equally  obvious  that  expenditure  to  aid 
the  cure  of  consumptives  or  inebriates  would 
be  forbidden  to  the  trustees.  Whether  fam- 
ine sufferers  of  a  drouth-stricken  region 
might  be  relieved,  would  perhaps  be  a  ques- 
tion of  more  doubt  than  either  of  the  other 
two,  for  they  would  not  be  victims  of  storm, 
fire,  or  flood.  The  inquiry,  therefore,  would 
be  whether  drouth  would  be  a  'natural  cause' 
BO  similar  in  character  or  results  to  those 
specified  that  we  must  conclude  that  the  tes- 
tator had  it  in  mind  in  enlarging  the  field 
otherwise  limited  by  the  three  expressed 
eauaea.    We  must  presume  that  he  had  in 


mind  a  class  of  causes  illustrated  by  the 
three  named,  though  not  strictly  confined  to 
them,  but  similar  enough  to  be  within  the 
same  general  conception  of  possible  suffering 
which  he  desired  to  relieve.  Such  is  the  un- 
avoidable force  and  significance  of  the  words 
used."  Kronshage  v.  Varrell  (Wis.)  97  N.  W. 
928,  929. 

Other  anlnial* 

The  words  "or  other  animal,"  in  New 
York  Sanitary  Code,  §  195,  providing  that  no 
person  owning  a  stable  or  other  premises 
shall  keep  therein  any  dog  or  otber  animal 
which  shall  by  noise  disturb  any  person  in 
the  vicinity,  applies  to  animals  ejusdem  gen- 
eris, and  does  not  apply  to  horses  kept  in 
stables.  People  v.  Edelstein,  86  N.  Y.  Supp. 
861,  91  App.  Div.  447. 

The  words  "other  animals,"  as  used  in 
a  contract  for  the  shipment  of  live  stock  that 
the  value  for  which  the  carrier  should  be 
liable  in  case  of  loss  should  not  exceed  for 
a  horse  or  mule  $100,  cattle  $30  each,  other 
animals  at  $5  each,  include  hogs.  Nashville, 
0.  &  St  L.  Ry.  V.  Stone  &  Haslett  (Tenn.) 
79  S.  W.  1031,  1038,  65  L.  B.  A.  298w 

Other  borate  material. 

The  enumeration  in  paragraph  11,  Tariff 
Act  July  24,  1897,  c.  11,  ft  1,  Schedule  A,  90 
Stat  152  [U.  S.  Comp.  St  1901,  p.  1627],  of 
"other  borate  material,"  refers  only  to  borate 
materials  found  in  nature  in  a  raw  condition, 
such  as  the  "borates  of  lime  or  soda*'  includ- 
ed in  the  same  provision,  and  does  not  exp- 
brace  borate  of  manganese  or  bormangan, 
which  is  a  manufactured  article  made  from 
manganese  and  borates  of  lime  or  soda,  and 
which  Is  held  to  be  dutiable  as  a  chemical 
compound  or  salt  under  paragraph  3  of  said 
act  ft  1.  Schedule  A,  30  Stat  151  [U.  S.  Comp. 
St  1901,  p.  1627].  Hempstead  r.  Thomas  (U. 
S.)  129  Fed.  907,  906. 

Other  bvildias. 

An  awning  in  front  of  a  building  extend- 
ing 13  feet  from  the  house  line  to  the  curb, 
supported  by  five  posts  and  covered  with 
a  roof  of  transparent  glass,  is  not  covered 
by  the  words  "dwelling  bouse  or  other  build- 
ing" in  a  deed  providing  that  the  front  line 
of  any  messuages,  dwelling  houses,  or  other 
buildings  shall  recede  eight  feet  from  the 
street  line.  Olcott  v.  Sheppard,  Knapp  & 
Co.,  89  N.  Y.  Supp.  201,  20%  96  App.  Div. 
281. 

Other  eavses. 

The  words  "other  causes,**  as  used  in  a 
contract  of  sale  of  a  specified  number  of  cars 
daily  of  furnace  coke  during  a  specified  peri- 
od of  time,  subject  to  strikes,  accidents,  or 
other  causes,  relate  to  shortage  of  cars,  and 
hence  a  shortage  of  cars  la  a  legal  excuse 
for  nondelivery.  Hatfield  v.  Thomas  Iron 
Co^  57  An.  950,  953,  20S  Pa.  47& 
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Other  elrcvmstaneei. 

The  "other  circumstances"  referred  to  in 
Code  Glv.  Proa  §§  872,  882,  requiring  that 
the  affidavit  to  take  the  teatimony  of  a  wit- 
ness shall  show  that  the  witness  is  about  to 
depart  from  the  state  or  is  sick,  or  that  some 
other  special  circumstances  exist  requiring 
bis  examination  in  advance,  means  such  as 
will  make  the  presence  and  evidence  of  the 
witness  at  the  trial  doubtful  and  uncertain 
as  bearing  on  the  probability  of  his  future 
attendance.  W.  P.  Davis  Mach.  Co.  v.  Rob- 
inson, 85  N.  Y.  Supp.  674,  575,  42  Misc.  Bep. 
52. 

Other  disabiUty. 

The  nondeclaration  of  the  result  of  an 
election  for  Governor  is  not  a  disability  of 
tbe  Governor  such  as  is  meant  by  Oonst.  S 
16,  art  7,  providing  that,  in  case  of  the  deatli, 
conviction  on  impeachment,  failure  to  quali- 
fy, resignation,  or  "other  disability"  of  the 
Governor,  the  president  of  the  Senate  shall 
act  as  Grovemor  until  the  vacancy  is  filled 
or  the  disability  removed.  It  is  simply  non- 
action or  incomplete  action  by  the  agencies 
of  the  law  assigned  to  vest  the  title  in  the 
candidate.  It  is  not  like  insanity.  Convic- 
tion of  the  officer  for  crime,  continued  ab- 
sence, or  other  disability  connected  with  the 
person  of  the  Governor,  death,  conviction  on 
impeachment  failure  to  qualify,  or  resigna- 
tion would  produce  a  vacancy,  and  it  would 
seem  that  the  language  "or  other  disability" 
means  something  of  a  different  character 
from  those  cases  namedr-«omething  attach- 
ing to  the  person  of  the  Governor  and  dis- 
abling him;  and  this  constmctlon  seems  con- 
firmed by  the  after  language  of  the  section, 
providing  that  **the  president  of  the  Senate 
shall  act  as  Governor  until  the  vacancy  is 
filled  or  the  disability  is  removed,"  thus  us- 
ing the  words  **vacancy"  and  "disability"  as 
meaning  different  things;  "vacancy"  refer- 
ring to  death,  conviction,  failing  to  qualify, 
and  resignation,  bat  "disability"  referring  to 
something  relating  to  the  person,  and  for  the 
time  being  disabling  him,  notwithstanding 
the  use  of  the  word  "other."  Carr  v.  Wilson, 
9  S.  E.  31,  35,  32  W.  Va.  419,  8  L.  B.  A.  64. 

Other  duties. 

The  general  words  "other  duties,^*  to 
Const  art.  13,  f  11,  requiring  that  the  board 
of  equalization  shall  perform  such  other  du- 
ties as  may  be  required  by  law,  must  be 
restricted  to  mean  other  duties  of  general 
character,  with  duties  indicated  to  the  previ- 
ous provision  to  be  performed  by  the  board. 
State  V.  Eldredge,  76  Pac.  337,  340,  27  Utah, 
477. 

Other  lands. 

The  phrase  "owner  of  other  lands,"  used 
to  Rev.  Civ.  St  1897,  art  4218fff,  permitting 
owners  of  other  lands  contiguous  to  school 
landfl^  or  wlthto  a  radius  of  five  miles  there- 
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of,  to  buy  such  school  lands,  which  article 
is  a  part  of  the  act  of  1897  which  permitted 
a  settler  to  buy  four  sections  of  school  land 
to  all,  provided  not  more  than  two  were 
classed  as  agricultural  lands,  does  not  to- 
dude  the  owner  of  a  lot  or  lots  to  town,  but 
applies  only  to  persons  engaged  to  agricultu- 
ral or  stockralsing  pursuits.  Conn  v.  Terrell 
(Tex.)  80  8.  W.  eOS,  609. 


Otber  matter  or  tliins^ 

The  general  words  "or  other  matter  or 
thing,"  in  Rev.  St  S  1782  [U.  S.  Comp.  St 
1901,  p.  1212],  prohibiting  a  United  States 
senator  from  receiving  compensation  for  ren- 
dertog  services  to  any  person  to  relation  to 
any  proceeding,  contract,  etc,  or  other  mat- 
ter or  thing  in  which  the  United  States  is 
a  party,  were  intended  to  cover  kindred  sub- 
jects, like  prellmtoary  examinations  and  in- 
quiries necessary  to  enable  the  government 
acttog  through  one  of  its  departments,  to 
determine  whether  a  proceeding  should  be 
instituted,  a  charge  or  accusation  made,  or 
an  arrest  ordered,  or  whether  a  contract  or 
claim  should  be  made.  United  States  t.  Bur- 
ton (U.  S.)  131  Fed.  652,  550. 

Otliev  means* 

The  phrase  "by  mechanical  or  <»0)er 
means,"  as  used  to  the  statute  making  it  a 
misdemeanor  for  any  person,  not  licensed, 
to  record  or  register,  by  mechanical  or  other 
means,  bets  or  wagers  on  trials  of  speed,  etc^ 
embraces  something  outside  the  mechanical 
class,  and  covers  the  registration  of  such  bets 
by  means  of  the  initialB  or  private  marks  of 
the  parties  written  on  cards.  State  t.  YU* 
itoes  (Mo.)  81  S.  W.  212,  213. 


Otbev  rensonnUe 

The  words  "for  other  reasonable  cause," 
as  used  to  Gen.  St  1902,  f  815,  which  pro- 
vides tliat  courts  of  common  pleas  may  grant 
new  trial  for  mispleading  or  discovery  of 
new  evidence,  or  want  of  actual  notice  of 
suit  to  any  defendant,  or  of  a  reasonable  op- 
portunity to  appear  and  defend,  when  a  Just 
defense,  in  whole  or  in  part  exlstB,  or  for 
other  reasenable  cause,  according  to  the  usu- 
al rules  to  such  cases,  should  be  construed 
to  mean  causes  of  the  same  general  character 
as  those  specified,  and  hence  the  section  did 
not  authorize  the  granting  of  a  new  trial 
on  the  ground  that  by  reason  of  the  death 
of  the  trial  Judge  before  filing  findings,  the 
plaintiff  was  precluded  from  revlewtog  er- 
rors of  law,  alleged  to  exist  in  tbe  Judgment 
on  an  appeal.  Etchells  v.  Watowright  67 
▲tl.  121,  124,  76  Conn.  534. 

Other  roads. 

The  phrase  "other  roads,**  as  used  to 
Acts  1895,  p.  174,  c.  82,  granting  the  board  of 
county  commissioners  power  to  purchase  toll 
roads,  and  declaring  that  when  conveyed  the 
toads  shall  be  free  and  shall  te  kci^t  In  re- 
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pair  as  provided  bgr  law  for  the  repair  of 
other  roads,  must  be  construed  as  meaning 
other  free  roads  of  the  class  or  kind  to  which 
those  purchased  would  belong  when  convey- 
ed to  the  county.  State  ex  rel.  Shanks  v. 
Board  of  Gom'rs  of  Carroll  County  (Ind.)  70 
N.  E.  188,  142,  162  Ind.  183. 

Other  straetnre. 

The  phrase  "other  structure,*'  in  71  Ohio 
Laws,  p.  168,  S  1>  providing  that  any  person 
who  shall  perform  labor  or  furnish  machin- 
ery or  materials  for  erecting,  altering,  re- 
pairing, or  removing  any  house,  mill,  manu- 
factory, or  other  building,  fixture,  bridge,  or 
other  structure,  by  virtue  of  a  contract  with 
the  owner  or  owners,  shall  have  a  lien  to  se- 
cure the  i>ayment  of  the  same,  must  be  lim- 
ited to  improvements  on  the  same  class  as 
those  specifically  named,  and  cannot  be  ex- 
tended so  as  to  Include  a  railroad.  Ruther- 
ford V.  Cincinnati  &  P.  B.  Co.,  86  Ohio  St 
659.  563. 

OTHEB  IKSURAKOE. 

Where  the  insured,  at  the  time  of  ap- 
plying for  insurance,  informed  the  company's 
agent  that  there  was  a  certain  amount  of  in- 
surance on  the  property,  and  that  additional 
Insurance  was  desired,  and  the  company  is- 
sued additional  insurance,  the  continuation 
of  the  existing  Insurance,  either  by  renewals 
of  policies,  already  thereon,  or  by  substitut- 
ing other  policies,  was  not  "other  insurance," 
within  the  company's  policy,  stipulating  that 
it  should  be  void  If  the  insured  should  there- 
after procure  other  insurance.  Lewis  v. 
Guardian  Fire  &  Life  Assur.  Co.,  87  N.  Y. 
Supp.  525,  98  App.  Dlv.  167. 

OUR  CHILDREN. 

The  phrase  "our  children,"  In  a  will 
giving  and  bequeathihg  to  testator's  wife  all 
his  property,  "to  hold  and  dispose  of  as  she 
may  think  best  for  the  welfare  of  herself  and 
our  children,"  and  suggesting  that  a  son  be 
given  at  bis  maturity  whatever  sum  is  nec^ 
essary  to  make  his  property  equal  to  the  oth- 
er son's  property  at  his  majority,  and  pro- 
viding that  in  case  of  further  issue  the  same 
rule  to  apply,  embraces  an  after-bom  child, 
and  an  after-bom  child  is  Included  with  the 
children  living  at  the  date  of  the  will  in 
the  benefit,  if  any,  of  the  provisions  for  the 
children.  Kidder's  Ex'rs  v.  Kidder  (N.  J.)  66 
AtL164. 

OUT  OF  THE  STATE. 

A  foreign  corporation  Is  "out  of  the 
state,'*  within  Gen.  St  1901,  S  4449,  provid- 
ing that  when  a  cause  of  action  accrues 
against  a  person,  if  he  be  out  of  the  state, 
the  period  limited  for  the  commencement  of 
the  action  shall  not  begin  to  run  until  hei 


comes  into  the  state.  Williams  v.  MetropolL 
tan  St  By.  (Kan.)  74  Pac  600,  602,  64  U  R. 
A.  794. 

OUTSTANDING  LEGAL  TITLE. 

An  outstanding  mortgage  or  deed  of 
trust,  without  entry  of  foreclosure,  though 
the  condition  has  been  broken.  Is  not  such 
an  ''outstanding  legal  title"  as  will  defeat  a 
recovery  in  an  action  of  ejectment;  but 
where  such  mortgage  or  deed  of  trust  has 
been  foreclosed,  and  the  legal  title  has  been 
transmitted  to  a  purchaser  at  the  foreclosure 
sale,  such  title  constitutes  an  outstanding 
titie  which  will  defeat  ejectment,  even  be- 
tween third  persons  not  claiming  thereunder. 
Benton  Land  Go.  v.  Zeitier,  81  S.  W.  193, 197, 
182  Mo.  251. 

OVER  THE  WHOLE   LINE   OF   ITS 
ROAD. 

In  a  statute  regulating  the  additional 
charges  of  way  freight  over  through  freight, 
the  words  "over  the  line  of  its  road"  mean, 
and  only  mean,  freight  which  is  taken  on  at 
one  terminus  and  discharged  at  the  other, 
and  do  not  mean  the  pro  rata  allowance 
which  may  fall  to.  the  road  in  question  under 
the  disposition  of  the  products  of  transpor- 
tation of  through  freights  proper — those 
freights  which,  in  their  transit,  pass  over 
more  than  one  raih'oad,  and  merely  traverse 
this  road  as  a  stage  in  a  more  extended  ship- 
ment Mobile  &  M.  By.  Ck>.  r.  Steiner,  61 
Ala.  559,  597. 

OVERT  ACT. 

An  overt  act  essential  to  establish  an 
attempt  to  commit  a  crime  is  an  act  done  to 
carry  out  the  Intention,  and  it  must  be  such 
as  would  naturally  effect  that  result  unless 
prevented  by  some  extraneous  cause.  People 
V.  Mills,  70  N.  B.  786,  790,  178  N.  Y.  274. 

OWN. 

There  is  no  substantial  difference  be- 
tween the  meaning  of  the  words  '*possess" 
and  "own."  They  are  equivalents  in  com- 
mon speech,  and  according  to  all  the  lexi- 
cographers. Thomas  v.  Blair,  35  South.  811, 
818,  111  La.  678. 

"Own,"  as  an  adjective,  means  •'pecu- 
liar, proper,  exclusive,  particular,  individual, 
private,  and  as  Indicative  of  possession."  In 
certifying  the  acknowledgment  of  a  woman, 
the  officer  stated  that  she  acknowledged  the 
same  to  be  her  own  act  and  deed.  The  use 
of  the  word  does  nothing  more  than  indicate 
that  the  signing  of  the  deed  was  her  act  in 
compliance  with  the  statute.  It  does  not 
convey  the  idea  that  she  had  willingly  sign- 
ed, and  the  certificate  was  not  a  sufilcient 
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compliance  with  the  statute  requiring  that 
the  wife  should  acknowledge  the  instrument 
to  be  her  act  and  deed,  should  declare  that 
she  had  freely  and  willingly  signed  and  seal- 
ed it,  and  that  she  wished  not  to  retract 
Tiemann*  ▼.  Cobb  (Tex.)  80  S.  W.  250,  251 
(citing  Cent  Diet  in  ^erb  "Own"). 

OWHEB. 

See  "Riparian  Owner." 

The  word  "owner,"  standing  alone,  sig- 
nifies absolute  power,  or  owner  In  fee  sim- 
ple, not  a  qualified  or  limited  estate  in  the 
land.  Phillips  v.  Hardenbuig,  80  S.  W.  891, 
895,  181  Mo.  463. 

The  word  "owner,"  as  used  In  Act  June 
4,  1897,  c.  2,  «  1,  30  Stat  34  [U.  8.  Oomp. 
St  1901,  p.  1541],  providing  that  in  cases 
in  which  a  tract  covered  by  an  unperfected 
bona  fide  claim  or  by  a  patent  Is  included 
within  the  limits  of  a  public  forest  reserva- 
tion, the  settler  or  owner  thereof  may  relin- 
quish the  tract  to  the  government  and  se- 
lect in  lieu  thereof  a  tract  of  vacant  land 
open  to  settlement  not  exceeding  in  area  the 
tract  covered  by  his  claim  or  patent  refers 
only  to  one  who  holds  both  the  legal  and  eq- 
uitable title  to  the  patented  land.  United 
States  Y.  Hyde  (U.  8.)  132  Fed.  546,  548. 

By  the  expression  'the  owner  of  the 
house  for  the  time  being,"  as  used  in  Act 
April  10,  1849,  «  4  (P.  Ll  000),  providing  that 
in  all  conveyances  the  right  to  compensation 
for  a  party  wall  shall  pass  to  the  purchaser, 
unless  otherwise  expressed,  and  the  owner 
of  the  house  for  the  time  being  shall  have 
all  the  remedies  with  respect  to  such  party 
wall  as  he  may  have  in  relation  to  the  house 
to  which  it  is  attached,  must  be  understood 
the  owner  when  the  wall  is  injured.  The 
obvious  intent  of  the  act  is  to  give  the  right 
of  compensation  to  the  person  who  is  injur- 
ed. The  injury  arises  from  the  use  of  the 
wall  in  the  construction  of  an  adjoining 
building.  Until  such  use  there  is  no  injury. 
Lea  v.  Jones,  57  Atl.  1118,  209  Pa.  22. 

Asent. 

In  a  dty  charter  authorizing  the  city  to 
require  "owners"  of  dangerous  buildings  to 
remove  the  same  at  their  own  expense,  while 
it  may  be  convenient  in  the  exercise  of  the 
power  granted  by  the  provisions  of  the  char- 
ter, to  extend  the  application  of  the  term  to 
agents  of  the  owners,  it  is  not  a  reasonably 
necessaiy  incident  to  the  express  power 
granted,  which  confines  it  to  the  owners. 
The  rule  is  that  it  not  only  must  be  reason- 
ably incident  to  the  express  powers  granted 
or  convenient  for  the  exercise  of  such  pow- 
er, but  it  must  be  essential  and  indispensa- 
ble to  the  purposes  to  be  accomplished  by  the 
corporation.  City  of  St  Louis  v.  J.  B.  Kaime 
&  Bro.  Real  BsUte  Co.»  79  8.  W.  140,  142, 
180  Ma  809. 


Oredltov  seenred  hj  d«ed  of  tmst. 

Creditors  secured  by  a  deed  of  trust  are 
not  owners  of  land  within  the  meaning  of 
an  act  providing  that  the  owners  shall  be 
given  notice  and  opportunity  to  be  beard  be- 
fore assessments  for  improvements  are  lev- 
ied against  the  property.  City  of  Richmond 
v.  Williams,  47  &  B.  844,  845,  102  Va.  733. 


The  word  "owner,"  as  used  in  Civ.  Code, 
f §  542-544,  providing  that  when  the  owner 
of  any  tract  of  land  abutting  on  a  railroad 
constructs  a  fence  about  it  on  all  sides  ex- 
cept along  the  railroad,  it  shall  be  the  duty 
of  the  railroad  company  to  construct  a  fence 
along  its  right  of  way,  means  the  owner  of 
the  fee,  and  does  not  include  a  lessee.  Crary 
V.  Chicago^  M.  ft  Bt  P.  R.  Co.  (8.  D.)  100  N. 
W.  18,  19. 

Of  iaaport. 

One  having  fnll  dominion  over  property, 
with  a  right  to  sell  or  otherwise  dispose  of 
it  without  accountability  to  any  one,  may  be 
considered  the  "owner"  within  Customs  Ad- 
ministrative Act  June  10,  1890,  a  407,  S  5, 
26  Stat  132  [U.  8.  Comp.  8t  1901,  p.  1889], 
requiring  that  "whenever  merchandise  im- 
ported into  the  United  States  is  entered  by 
invoice,  one  of  the  following  declarations, 
according  to  the  nature  of  the  case,  shall  be 
filed  with  the  collector  of  the  port  at  the 
time  of  entry  by  the  owner,  importer,  con- 
signee, or  agent*'  etc.,  and  hence  he  might 
properly  make  the  required  declaration. 
United  States  v.  Ninety-Nine  Diamonds  (U. 
8.)  132  red.  579. 

Of  street. 

In  Code  Civ.  Proe.  |  8358,  tho  word 
"owner''  is  defined  as  including  all  persons 
having  any  estate,  interest  or  eaaement  in 
the  property  to  be  taken.  In  proceedings  to 
condemn  property  in  a  public  street  the  fee 
of  which  was  in  a  private  individual  for  the 
erection  and  maintenance  of  a  telephone  sys- 
tem, neither  the  municipality  nor  its  board 
of  trustees  has,  as  such,  any  estate,  inter- 
est or  easement  in  the  property  sought  to 
be  taken,  and  they  were  in  no  sense  "own- 
ers" of  the  property  within  the  meaning  of 
that  term  as  used  in  the  statute.  New  Un- 
ion Telephone  Co.  v.  Marsh,  89  N.  Y.  Supp. 
79,  82,  96  App.  Div.  122. 

Of  vessel. 

The  word  '•owner,*'  as  used  in  the  stat- 
ute creating  a  lien  on  vessels,  does  not  hi- 
clude  a  charterer.  Ballinger's  Ann.  Codes  ft 
St  §  5953,  providing  that  all  steamers,  ves- 
sels, etc.,  aro  liable  for  the  nonperformance 
or  malperformance  of  any  contract  for  the 
transportation  of  passengers  or  property  be- 
tween places  within  the  state,  or  to  or  from 
places  within  the  state,  made  by  their  re- 
q;>ective  owners,  masters,  agents,  or  assign* 
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ees,  does  not  create  a  lien  on  the  yessel  for 
breach  of  contract  of  affreightment  made  by 
her  charterer.  Guffey  v.  Alaska  &  P.  S.  S. 
Ckh  (U.  S.)  130  Fed.  271.  279  (citing  The  C. 
W.  Mooie  [U.  S.]  107  Fed.  967). 


OWNEB'8  RISK. 

See  ''At  Owner's  Risk." 

OWHEBSHIP. 

See  "Imperfect  Ownerahlp";  "Perfect 
Ownership" ;  "Sole  and  Unconditional 
Ownership." 

OWNERSHIP  IN  FEE  SIMPLE. 

See  "Fee  Simple.** 

P.  N.  R. 

A  physician's  prescription  which  does 
not  state  that  Intoxicating  liquor  prescribed 
is  a  necessary  remedy  Is  not  a  prescription 
within  a  statute  prohibiting  the  sale  of  liq- 
uors by  pharmacists,  except  on  a  prescrip- 
tion sttfting  that  such  liquor  is  **prescribed 
as  a  necessary  remedy/'  although  It  contains 
the  letters  ''P.  N.  R."  State  v.  Manning 
(Mo.)  81  S.  W.  223,  225. 

PACKAGE. 

See  "Cumbersome  Package." 

PAPER. 

See  "Manufacture  of  Paper.** 

PAPER  ENVEI.OPE8,  PI.AIN. 

Pieces  of  paper  cut  into  shapes  ready  to 
be  made  into  envelopes,  known  as  "flat  en- 
velopes," are  not  "paper  envelopes,  plain," 
within  paragraph  309,  Tariff  Act  July  24, 
1807,  c  11.  S  1,  Schedule  M,  30  Stat  188  [U. 
S.  Comp.  St  1901.  p.  1072].  Hunter  v.  Unit- 
ed States  (U.  S.)  126  Fed.  804,  895. 

PARCHESI. 

The  word  "Parchesl"  cannot  be  monop- 
olized in  the  United  States  as  a  trade-mark 
for  a  game  Introduced  from  India,  where  it 
had  long  been  known  by  a  name  similar  In 
sound.  Selchow  v.  Chaffee  &  Selchow  Mfg. 
Go.  (U.  S.)  132  Fed.  998,  997. 

PARDON. 

A  pardon  Is  a  remission  of  guilt.  State 
V.  Lewis.  35  South.  816,  817,  111  La.  693  (cit- 
ing Territory  v.  Richardson,  9  OkL  579,  00 
Pac.  244,  49  L.  B.  A.  440). 


PARK. 

A  park  is  a  place  for  the  resort  of  the 
public  for  recreation,  air,  and  light.  Village 
of  Riverside  v.  MacLain,  71  N.  E.  408,  414, 
210  III.  308,  66  L.  R.  A.  288. 

▲  "park**  is  delined  in  the  Century  Dic- 
tionary as  a  piece  of  ground  set  apart  and 
maintained  for  public  use,  and  laid  out  in 
such  a  way  as  to  afford  pleasure  to  the  eye, 
as  well  as  opportunity  for  open-air  recrea- 
tion. The  term  "park"  is  not  applicable  to 
private  inclosures  enjoyed  by  a  few,  nor  to 
a  game  and  fish  preserve.  Commonwealth 
V.  Hazen,  66  AtL  263,  265,  207  Pa.  62L 

PABKINO. 

The  term  "parking,**  as  used  in  Code,  { 
792,  providing  that  cities  shall  have  power 
to  Improve  any  street  by  parking  the  same 
or  any  part  thereof.  Is  incapable  of  any  plau- 
sible definition  which  does  not  Involve  the 
idea  of  beautifying  those  portions  of  the 
street  not  necessarily  occupied  by  walks  and 
roadways.  Hence  the  parking  need  not  be 
confined  to  that  part  of  a  street  between  the 
lot  line  and  the  driveway,  but  the  driveway 
may  be  divided  by  a  strip  of  parking  along 
the  center  line.  Downing  v.  City  of  Des 
Moines  (Iowa)  09  N.  W.  1060,  1067. 

PAROL  DEMURRER. 

At  common  law,  when  the  heir  was  sued 
at  law  upon  a  specialty  obligation  of  the  an- 
cestor chargeable  upon  the  Inheritance,  he 
might  pray  that  "the  parol  demurrer" — ^that 
is  to  say,  that  the  pleadings  or  proceedings 
be  stayed  till  he  should  attain  his  majority. 
This  privilege  was  based  on  feudal  reasons, 
and  was  confined  to  heirs.  It  did  not  extend 
to  devisees.  Plasket  v.  Beeby,  4  East,  490. 
The  privilege  was  not  merely  on  account  of 
the  inability  of  the  Infant  heir  to  defend  him- 
self by  reason  of  his  Infancy,  but  from  an 
absolute  deficiency  of  funds,  arising  out  of 
the  nature  of  the  feudal  tenures.  For  dur- 
ing the  subsistence  of  wardships  the  estate 
of  the  heir  in  chivalry  was  during  his  minor- 
ity In  the  hands  of  the  guardian  in  chivalry, 
who  had  the  whole  profits.  How  the  privi- 
lege came  to  be  extended  at  common  law  to 
other  heirs  is  lost  in  antiquity.  The  rule  re- 
mained in  England  and  the  older  states, 
greatly  modified  by  statutory  provision,  how- 
ever, long  after  the  policy  on  which  it  was 
founded  became  obsolete,  and  now  the  pa- 
rol demurrer  has  been  abolished  by  statute 
in  England,  New  York,  and  probably  other 
states.  Joyce  v.  McAvoy,  81  Cal.  273,  280,  80 
Am.  Dec.  172  (citing  Whart  Law  Diet  658; 
2  Kent,  Comm.  245,  note  "b'7. 

PART. 


See  ••Child's  Part** 
Any  part  of,  see  "Any." 
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PABT  PERFORMANCE. 

While  tbe  phrase  "part  performance**  la 
commonly  used  aa  a  short  and  convenient 
statement  of  the  general  ground  upon  which 
verbal  agreements  regarding  real  estate  are 
enforced,  yet  the  whole  doctrine  rests  upon 
the  principle  of  fraud,  and  proceeda  upon  the 
Idea  that  the  party  has  so  changed  his  situ- 
ation on  the  faith  of  the  oral  agreement  that 
it  would  be  a  fraud  upon  him  to  permit  the 
other  party  to  defeat  the  agreement  by  set- 
ting up  the  statute.  Hence  the  term  "part 
performance"  falls  far  abort  of  expressing 
the  whole  doctrine  and  theory  of  courts  of 
equity  In  this  matter.  The  change  of  sttu- 
ation  necessary  to  create  tills  equitable  es- 
toppel must,  of  course,  have  been  made  in 
reliance  upon  and  in  pursuance  of  the  oral 
agreement,  and  so  connected  with  the  per- 
formance of  the  contract  that  from  the  na- 
ture of  the  case  the  defendant  should  under- 
stand it  was  done  In  reliance  upon  his  agree- 
ment Borrow  r.  Borrow,  78  Pac.  805,  807, 
84  Wash.  684. 

Payment  of  a  part,  or  even  of  the  whole, 
of  the  purchase  money,  under  an  oral  agree- 
ment for  the  sale  of  land,  is  not  an  act  of 
"part  performance*'  to  take  the  contract  out 
of  the  statute  of  frauds.  Cooper  r.  Oolson 
(N.  J.)  68  Aa  887. 

PARTICEPS  CRIMINIS. 

''Mere  presence  at  the  scene  of  the  per- 
petration of  the  crime  does  not  render  a  per- 
son particeps  crimlnls.  To  constitute  him  a 
party  to  the  criminal  act  there  must  be  not 
only  presence  upon  the  scene,  but  an  actual 
participation  and  aiding  and  abetting  in  the 
crime  committed/'  The  failure  of  a  specta- 
tor to  Interfere  does  not  make  him  a  partic- 
ipant in  the  crime.  It  is  a  circumstance  to 
be  considered  with  the  other  eyidence  in  de- 
termining whether  he  was  present  as  an 
alder  and  abettor.  State  t.  Fox  (N.  J.)  67 
Atl.  270. 

PARTICULARS. 

See  "Bill  of  Particulars.'* 

PARTITION. 

As  proceeding  In  ran,  see  "Jn  Bem."* 
pABTiTioH  nr  Kim. 

A  "partition  in  kind"  is  but  a  transfer 
of  the  Interest  of  the  co-owners  to  one  of  the 
co-owners.  It  is  but  a  sale  of  such  Interest 
to  a  co-owner,  and  this  the  law  permita.  If 
a  co-owner  can  sell  to  a  perfect  stranger  his 
Interest  in  the  property,  subject  to  the  usu- 
fruct or  may  mortgage  it  and  thus  have 
such  interest  sold  for  him  at  Judicial  sale, 
how  much  greater  reason  is  there  that  co- 


owners  may  partition  the  property  among 
themselves!  The  result  obtained,  in  either 
Instance  is  tbe  same— a  transfer  of  the  in- 
terest of  the  co^wner  to  another.  Magulre 
Y.  F^uker,  86  South.  231»  238,  112  La.  76L 

PARTNERS. 

The  phrase  "partners,"  etc.,  following 
the  names  of  the  defendants  to  an  action, 
la  simply  descriptlTe,  and  does  not  make  the 
firm,  as  such,  a  party  to  the  action.  Bastlan 
Y.  Adams  (Neb.)  97  N.  W.  231. 

PARTNERSHIP. 

The  ultimate  and  conclusive  test  of  a 
partnership  is  the  co-ownership  of  the  prof- 
its of  a  business.  If  there  is  community  of 
profits,  a  partnership  follows.  When  it  ap- 
pears that  the  parties  are  not  Joint  owners 
in  the  business,  or  that  one  alone  is  princi- 
pal and  the  other  receives  his  share  as  com- 
pensation, it  is  not  a  partnership.  Altgelt 
Y.  Alamo  Nat  Bank  (Tez.)  79  S.  W.  582,  586 
(citing  Buzard  v.  Bank  of  Greenville,  67  Tex. 
83,  84,  2  S.  W.  54,  60  Am.  Rep.  7;  Bates, 
Partn.  ^  86;  George,  Partn.  S  9). 

'*The  requifiitea  of  a  partnership  are  that 
the  parties  must  have  Joined  together  to  car- 
ry on  a  trade  or  venture  for  their  common 
benefit  each  contributing  property  or  serv- 
ices, and  having  a  community  of  interest  In 
tbe  profits."  The  Virginia  Pilot  Associa- 
tion Is  an  unincorporated  association  of  pi- 
lots, formed  for  the  purpose  of  controlling 
and  regulating  the  business  of  its  members, 
and  through  them,  in  effect  act  by  Joint  co- 
operation in  performing  their  duties  as  pilots. 
The  association  elects  officers,  leases  offices, 
owns  property.  Including  the  pilot  boats 
used,  assigns  its  members  to  service  in 
turn,  and  collects  all  pilotage  fees  earned  by 
them,  which  are  paid  into  bank  to  its  credit, 
and  divided  between  the  members  after  pay- 
ment of  the  expenses  of  the  association. 
The  members  of  the  association  were  part- 
ners, and  Jointly  liable  for  the  negligent  per- 
formance by  one  of  its  members  of  his  du- 
ties as  a  pilot  Donald  v.  Guy  (U.  S.)  127 
Fed.  228,  232  (quoting  Meehan  v.  Valentine, 
145  U.  S.  611,  12  Sup.  Gt  972,  36  L.  Ed.  835). 

Seven  persons  aasoclated  themselves  to- 
gether to  manufacture  cheese  at  a  factory 
owned  by  three  of  them,  who  received  a  cer- 
tain sum,  for  the  use  of  the  factory.  The 
association  adopted  no  name,  and  was  known 
by  several  different  names.  All  expenses  of 
manufacture  and  sale  were  to  be  deducted 
from  the  proceeds  of  the  sale  of  the  prod- 
uct and  the  balance  divided  in  proportion  to 
the  amount  of  milk  furnished  by  the  parties. 
The  association  constituted  a  partnership. 
Sullivan  ▼.  SulUvan  (Wis.)  99  N.  W.  1022, 1025 
(citing  22  Am.  &  Eng.  Bncyc.  of  Law  [2d 
Ed.]  13;  Ellsworth  v.  Tartt,  26  Ala.  783,  62 
Am.  Dec.  749). 
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The  community  of  a  husband  and  wife  la 
not  a  partnership.  Well  y.  Jacobs'  Estate, 
85  South.  59G,  004,  lU  La.  857. 

PARTY. 

See  "Adverse  Party";  "Opposite  Party"; 

"PoliUcal  Party";  "Prevailing  Party"; 

"Proper  Party";   "Third  Party." 
See  "Defect  of  Parties";  "Nonjoinder  of 

Parties." 

"Where  the  word  thirty'  occurs  In  the 
statute  relating  to  nominations  (for  public 
office),  it  should  be  construed  to  mean  a  num- 
ber of  persons  united  In  the  manner  usual  to 
the  then  existing  political  parties."  A  party 
— ^that  is,  an  organized  political  party — can- 
not have  at  the  same  time  more  than  one 
candidate  for  the  same  county  office.  State 
T.  Metcalf  <S.  D.)  100  N.  W.  923,  924. 

In  praotiee. 

The  words  "the  party  recovering  a  Judg- 
ment," as  used  in  Rev.  St.  U.  S.  ^  916  [U.  S. 
Comp.  St.  1901,  p.  684],  providing  that  "the 
party  recovering  a  judgment  In  any  com- 
mon law  cause  in  any  Circuit  or  District 
Oourt  shall  be  entitled  to  similar  remedies" 
on  the  same  as  are  provided  In  like  causes 
by  the  laws  of  the  state  In  wliich  such  court 
Is  held,  include  the  government  Allen  v. 
Clark  (U.  S.)  126  Fed.  738,  740,  62  O.  C.  A. 
58  (citing  Green  v.  United  States,  76  U.  S.  [9 
Wall.]  655,  19  L.  Ed.  806;  Fink  v.  O'Neil, 
106  U.  S.  272,  1  Sup.  Ct  325,  27  L.  Ed.  196). 

The  term  "party,"  as  employed  In  Const 
art  4,  fi  8,  and  Code  Pub.  Gen.  Laws,  art 
75,  I  102,  providing  that  in  all  suits  or  ac- 
tions at  law,  on  suggestion  in  writing  under 
oath  of  either  of  the  parties  to  the  proceed- 
ings that  such  party  cannot  have  a  fair  and 
impartial  trial,  the  court  shall  direct  the 
record  to  be  transmitted  to  some  other  court, 
when  applied  to  civil  actions,  must  be  taken 
in  a  collective  and  representative  sense,  and 
joint  defendants  cannot  remove  a  cause  with- 
out the  consent  of  all  their  co-defendants. 
Baltimore  County  Com'rs  v.  United  Rys.  & 
Electric  Co.  (Md.)  67  Atl.  676,  676. 

In  Kurd's  Rev.  St  1903,  p.  1406,  S  48, 
providing  that  In  all  civil  actions  each  party 
shall  be  entitled  to  a  challenge  of  three 
jurors  without  showing  cause  for  such  chal- 
lenge, the  word  "party"  Includes  all  persons, 
plaintiff  or  defendant,  however  numerous 
they  may  be,  and  all  persons,  plaintiff  or  de- 
fendant, are  entitled  in  the  aggregate  to  but 
three  peremptory  challenges.  Illinois,  L  & 
M.  B.  Co.  V.  Freeman,  71  N.  B.  444,  446,  210 
111.  270. 

An  officer  of  a  corporation  litigant  is 
not  a  "party"  within  B.  &  C.  Comp.  §  843, 
providing  that  If  either  party  request  it  the 
judge  may  exclude  from  the  courtroom  any 
witness  of  the  adverse  party  not  at  the  time 


under  examination,  especially  where  no  show- 
ing is  made  that  he  possessed  any  special  in- 
formation or  knowledge  concerning  the  case 
on  trial  which  would  render  it  necessary 
that  he  should  remain  In  the  courtroom  to 
protect  the  Interests  of  the  defendant.  Trot- 
ter V.  Town  of  Stayton  (Or.)  77  Pac.  395, 
396. 

An  officer  of  a  domestic  corporation  is  a 
"party"  for  the  purpose  of  verifying  a  plead- 
ing, within  Code  Civ.  Proc.  §  525,  subd.  1, 
providing  for  verification  by  a  party,  by  an 
officer  of  a  domestic  corporation,  or  by  an 
agent  or  attorney  of  a  foreign  corporation 
having  knowledge  of  the  facts.  Henry  v. 
Brooklyn  Heights  B.  Co.,  89  N.  Y.  Supp. 
625,  626,  43  Misc.  Rep.  589. 

One  by  Intervening  in  opposition  to  the 
application  of  a  receiver  appointed  in  an  ac- 
tion, (0  make  a  certain  expenditure,  and  by 
consenting  to  the  order  settling  the  receiv- 
er's account,  does  not  become  a  party  to  the 
action,  or  any  other  special  and  collateral 
proceeding  therein  other  than  that  In  which 
he  Intervenes.  In  re  Elliott  (Clal.)  77  Pac. 
1109,  1112. 

PABTY  AGGRIEVED. 

See  "Aggrieved  Party** 

PARTY  INTERESTED. 

See  "Interested." 

PARXT  NOMIirATION. 

Party  nominations  are  made  by  large 
masses  of  people,  organized  as  parties,  hold- 
ing caucuses  and  conventions.  In  re  Smith, 
85  N.  Y.  Supp.  1«. 


PASS. 

The  term  "pass  by  will  or  by  the  In- 
testate laws  of  this  state,"  In  the  collateral 
inheritance  tax  law  (Acts  1896,  p.  38,  No. 
46),  imposing  a  tax  on  all  property  which 
shall  "pass  by  will  or  by  the  Intestate  laws 
of  this  state,"  means  to  pass  by  virtue  of 
the  law  governing  intestate  or  testate  suc- 
cession, and,  as  the  succession  of  debts  due 
to  a  decedent  domiciled  within  the  state 
from  nonresidents  of  the  state  is  governed 
by  the  state  of  the  residence  of  the  debtors, 
the  act  does  not  Impose  a  tax  on  such  debts. 
Miller  V.  Wilbur  (Vt)  56  Ati.  280,  281. 


PASSABLE  HIGHWAY. 

Where  a  part  of  a  consideration  of  a 
deed  was  an  agreement  by  the  grantee  to 
open  a  ''passable  highway"  for  public  utility, 
the  veidth  of  the  highway  not  being  specified, 
the    parties    contemplated    that    the    way 
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should  be  suitable  to  the  particular  locality. 
Vanatta  ▼.  Waterhouse  (Ind.)  71  N.  B.  159, 
160. 

PASSAGE. 

While  an  act  of  the  Legislature  is  passed 
when  it  is  approved  by  the  Governor,  the 
decisions  are  uniform  in  holding  that  the 
language  "at  the  time  of  the  passage  of  the 
act"  means  when  the  act  takes  efTect  Mills 
V.  State  Board  of  Osteopathic  Registration 
and  Examination  (Mich.)  98  N.  W.  19. 

PASSENGER. 

A  passenger  is  one  who  travels  in  some 
public  conveyance  by  virtue  of  a  contract, 
express  or  implied,  with  the  carrier,  as  pay- 
ment of  fare,  or  that  which  is  accepted  as 
an  equivalent  therefor.  Where  an  employ^ 
accompanies  live  stock  in  transit,  and  his 
transportation  has  been  included  in  the 
price  paid  by  the  owner,  he  is  a  "passen- 
ger" within  Act  April  4,  1868  (P.  L.  58), 
which  relieves  a  railroad  company  from  lia- 
bility for  injuries  received,  by  any  person 
not  a  passenger,  and,  being  a  passenger,  he 
cannot  at  the  same  time  be  an  employd  or  a 
quasi  employd  within  the  provisions  of  the 
act  Rowdln  v.  Pennsylvania  R.  Co.,  57 
Atl.  1125,  1126,  208  Pa  623  (quoting  Penn- 
sylvania R.  Oo.  T.  Price,  96  Pa.  256). 

A  person  becomes  a  passenger  on  a  street 
car  by  contract,  express  or  implied.  He  may 
become  one  in  attempting  to  get  on  a  car 
at  a  place  provided  for  that  purpose,  and 
where  people  are  expected  to  take  passage, 
though  his  attempt  fails.  But  a  man  does 
not  become  a  passenger  by  making  such  an 
attempt  at  a  place  where  he  is  not  expected, 
and  when  the  carmen  are  ignorant  of  his 
presence.  The  case  differs  from  that  of  a 
man  who,  by  license  of  a  defendant,  was  at 
a  place  so  usually  occupied  by  persons  that 
the  defendant  was  under  the  duty  of  look- 
ing out  for  his  welfare.  McCarty  v.  St 
Louis  &  S.  R.  Co.,  80  S.  W.  7,  8,  105  Mo. 
App.  596  (citing  Webster  v.  Fltchburg  R.  Co., 
161  Mass.  298,  87  N.  E.  165,  24  L.  R.  A.  521; 
Chicago  &  E.  I.  R.  Ck>.  v.  Jennings,  190  111. 
478,  60  N.  E.  818,  54  L.  R.  A.  827). 

A  passenger  may  become  such  without 
a  contract  even  against  the  will  of  the  car- 
rier. The  carrier  has  no  right  to  refuse  a 
passenger  without  sufficient  reasons,  and 
such  reasons  so  rarely  occur,  and  are  so  ex- 
ceptional, as  to  vary  the  general  rule  too 
slightly  for  practical  consideration.  A  per- 
son riding  on  a  pass  void  under  a  statute,  is 
a  passenger.  McNeill  v.  Durham  &  0.  R. 
CJo.,  47  a  E.  765,  767,  135  N.  O.  682. 

The  mere  silent  acquiescence  of  the 
conductor  in  a  person's  riding  on  an  engine 
did  not  make  him  a  •passenger,  and  he  did 
not  become  a  passenger  on  the  train  merely 


because  he  went  to  the  station  for  that  pur- 
pose. But  where  one  goes  to  a  railway  sta- 
tion at  a  reasonable  time  before  the  depart- 
ure of  a  train,  for  the  purpose  of  traveling 
thereon,  he  may  be  regarded  as  a  passen- 
ger in  so  far  as  it  may  relate  to  an  injury 
received  through  the  negligence  or  careless- 
ness of  the  company  while  in  or  about  the 
station  or  attempting  to  board  the  train. 
Radley  v.  Columbia  R.  Co.,  75  Pac.  212,  214, 
44  Or.  332. 

An  express  messenger,  while  riding  in 
a  railway  car  in  the  performance  of  the  du- 
ties of  his  employment  is  not  a  passenger, 
nor  does  the  railroad  company  occupy  the 
relation  of  common  carrier  toward  him,  but 
of  a  private  carrier  only,  and  there  is  no  pul)- 
lic  policy  which  forbids  the  parties  from 
contracting  for  its  exemption  from  liability 
for  negligence  in  the  carrying  of  such  mes- 
senger; and  a  contract  with  the  express 
company  by  which  the  messenger,  as  a  con- 
dition of  his  employment  assumes  all  risk 
of  Injury  while  so  riding,  and  one  between 
the  express  and  railroad  companies  by  which 
the  former  agrees  to  hold  the  latter  indemni- 
fied against  claims  for  Injuries  to  its  em- 
ploye, whether  arising  from  negligence  or 
otherwise,  are  valid  and  effective  to  prevent 
a  messenger  injured  in  collision  due  to  the 
negligence  of  railroad  employes  trom  recov- 
ering therefor  against  the  railroad  company. 
Long  V.  Lehigh  Valley  Co.  (U.  S.)  130  Fed. 
870,  873  (citing  Blair  v.  Erie  Ry.  Oo.,  66  N.  T. 
318,  23  Am.  Rep.  55). 

PA88EHOEB  FBOMAFOBEIOH  PORT. 

An  unmarried  woman,  a  native  of  Porto 
Rico,  who  was  an  inhabitant  of  that  island 
at  the  time  of  its  cession  to  the  United 
States  by  the  treaty  with  Spaha,  is  not  on 
her  arrival  at  the  port  of  New  York  from 
Porto  Rico,  a  passenger  from  a  foreign  port, 
but  is  a  passenger  from  territory  or  other 
place  subject  to  the  Jurisdiction  of  the  Unit- 
ed States.  Gonzales  v.  Williams,  24  Sup.  (X 
177,  181,  102  U.  S.  1,  48  L.  Ed.  317. 

PASSENGER  TICKET. 

As  contract,  see  "Oontract** 

PATENT. 

See  "Letter  Patent* 

The  patent  of  a  lode  claim  confirms  the 
original  location,  with  the  right  of  exclu- 
sive possession,  and  conveys  title  to  the  tract 
covered  by  the  location,  together  with  all 
veins,  lodes,  and  ledges  which  have  their 
apexes  therein;  whereas  the  patent  to  a  pla- 
cer claim,  while  confirming  the  original  loca 
tlon  and  conveying  title  to  the  placer  ground, 
does  not  necessarily  convey  the  title  to  all 
veins,  lodes,  and  ledges  within  its  area.  A 
patent  of  a  placer  claim  will  not  convey  the 
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title  to  a  known  yeln  or  lode  within  its  area, 
luless  that  vein  or  lode  la  specifically  ap- 
plied and  paid  for.  Clipper  Min.  Co.  t.  Eli 
Miningr  &  Land  Co.,  24  Sup.  Ct  632,  635,  194 
U.  S.  220,  48  L.  Ed.  944. 

PATENTINO. 

The  word  •'patenting,"  as  used  In  Act 
Cong.  Feb.  a,  1887  (24  Stat  389)  fi  6,  pro- 
viding that  on  the  completion  of  allotments 
to  lands  to  Indians,  '*and  the  patenting  of 
the  lands  to  said  allottees,*'  each  and  every 
member  of  the  respective  bands  or  tribes 
of  Indians  to  whom  allotments  have  been 
made  shall  have  the  benefit  of  and  be  sub- 
ject to  the  laws,  both  civil  and  criminal,  of 
the  state  or  territory  in  which  they  may  re- 
side, means  the  preliminary  patent  that  is 
issued  as  soon  as  the  allotment  is  made. 
United  States  t.  Kiya  (U.  S.)  126  Fed.  870, 
881. 

PATIENT. 

Where  a  physician  is  called  to  treat  a 
patient  against  his  will,  the  latter  becomes 
a  patient  by  operation  of  law,  and  any  in- 
formation which  is  acquired  by  the  physician 
in  order  to  enable  him  to  act  is  acquired  in 
attending  a  patient  in  a  professional  capacity, 
within  Code  Civ.  Proc.  fi  834,  and  is  privi- 
leged. Meyer  v.  Supreme  Lodge  K.  P.  (N.  Y.) 
70  N.  B.  Ill,  112,  178  N.  Y.  63,  64  U  R.  A. 


PAVE. 

The  term  "^ave,"  in  its  generic  sense, 
means  to  place  some  substance  on  the  street 
so  as  to  form  an  artificial  roadway  or  wear- 
ing surface,  which  shall  change  the  natural 
condition  of  the  street.  The  word  is  much 
more  comprehensive  than  the  term  "macad- 
amize,** but  it  embraces  all  that  the  term 
"macadamize"  covers.  Ross  v.  Kendall  (Mo.) 
SI  S.  W.  1107,  1109,  183  Mo.  33a 

PAY  CHECK. 

The  terms  **pay  check'*  and  "money  or- 
der'* meao  practically  the  same  thing. 
Barnes  v.  8tate  (Fla.)  35  South.  227,  228. 


PAYABLE. 

Bet  "Now  Dm  and  Payable." 


PAYMENT. 

See  "Bond  for  the  Payment  of  Money"; 
"Direct  Payment  of  Money";  "Volun- 
tary Payment" 

Payment  involves  more  than  the  pass- 
ing of  money*  or  its  accepted  equivalent. 


from  one  to  another.  The  acceptance  of 
money  or  other  thing  of  value,  in  satisfaction 
of  a  debt,  or  in  exchange  for  labor,  goods,  o> 
other  commodity,  will  be  a  payment,  where 
it  was  so  intended  by  the  payor.  Generally, 
there  must  be  something  shown  in  addition 
to  the  mere  passing  of  money  from  one  to 
the  other.  Galbraith  v.  Starks  (Ky.)  79  S. 
W.  1191,  1192. 

In  Laws  1809,  p.  1593,  c  712,  9  48,  pro- 
viding that  if,  when  a  street  railway  fran- 
chise tax  is  due,  the  company  has  paid  to  a 
city  for  its  use,  under  any  agreement  there- 
for or  under  any  statute  requiring  the  same, 
any  sum  based  on  a  percentage  of  gross 
earnings  or  any  other  income,  or  any  license 
tax,  or  any  sum  on  account  of 'the  special 
franchise,  "which  payment  was  in  the  nature 
of  a  tax,"  all  amounts  so  paid  shall  be  de- 
ducted from  the  franchise  tax,  the  term  "pay- 
ment" includes  all  the  sums  designated,  so 
that  the  right  to  the  deduction  in  each  case 
depends  on  whether  it  is  in  the  nature  of  a 
tax.  Heerwagen  v.  Grosstown  St  Ry.  Co.. 
86  N.  Y.  Supp.  218,  90  App.  Dir.  275. 

PEACE  OFFICER. 

A  policeman  is  a  peace  oflSicer,  and  has 
the  right  without  a  warrant  to  arrest  for  an 
offense  against  a  municipal  ordinance,  hap- 
pening in  his  presence.  Springer  v.  State 
(Ga.)  48  S.  B.  907, 90& 

PEACEABLE  POSSESSION. 

"Peaceable  possession,"  in  the  statute 
authorizing  the  maintenance  of  a  bill  to  quiet 
title  to  real  property  where  complainant  is 
in  peaceable  possession  of  the  lands,  is  not  a 
possession  which  is  peaceable  as  to  third  per- 
sons, but  only  peaceable  as  to  the  defendant, 
and,  as  to  the  defendant,  that  it  is  a  posses- 
sion undisturbed  by  any  act  of  the  defendant 
In  or  upon  the  locus  in  quo  for  which  the 
defendant  would  be  suable  in  an  action  by 
which  the  title  to  the  property  could  be  de- 
termined. Bradley  v.  McPherson  (N.  J.)  68 
Atl.  106,  loe. 

PECUNIARY  DAMAGES. 

Pecuniary  damages  are  those  which  can 
be  accurately  estimated  as  loss  of  wages, 
cost  of  medical  attendance,  etc.  L.  W. 
Pomerene  Co.  v.  White  (Neb.)  97  N.  W.  232, 
234. 

PECUNIARY  OBLIGATION. 

A  silver  certificate  issued  by  the  United 
States  is  a  "pecuniary  obligation"  or  secu- 
rity of  the  government  and  an  article  of  val- 
ue within  Rev.  St  U.  S.  §  5467  [U.  S.  Comp. 
St  1901,  p.  3691],  subjecting  to  punishment 
any  person  employed  in  any  department  of 
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the  postal  serrlce  who  shall  secrete  any  let- 
ter containing  any  note,  bond,  certificate  of 
stock,  or  other  pecuniary  obligation  or  seen- 
rity  of  the  government  Bromberger  y.  Unit- 
ed States  (U.  &)  128  Fed.  846^  851,  68  a  0. 

PEDDLER. 

The  word  "peddler^  in  its  ordinary  sense 
means  a  traveling  trader;  one  who  travels 
about  retailing  small  wares.  In  re  Watson 
(S.  D.)  87  N.  W.  463,  466  (quoting  Webst 
Diet). 

The  word  "peddler,"  as  used  In  a  mu- 
nicipal ordinance  providing  that  no  person 
shall  exercise  the  vocation  of  a  peddler  with- 
in the  municipality  without  first  paying  an 
annual  license,  includes  one  peddling  the 
produce  of  his  own  farm  or  garden,  as  well 
as  one  peddling  farm  or  garden  products 
which  he  has  purchased  from  others.  State 
V.  Jensen  (Minn.)  100  N.  W.  644,  645. 

Peddling  is  the  occupation  of  an  itinerant 
peddler  of  goods,  who  sells  and  delivers  the 
identical  goods  he  carries  with  him.  It  Is 
not  the  business  of  selling  by  sample  and 
taking  the  order  for  goods  to  be  thereafter 
delivered,  and  to  be  paid  for,  wholly  or  in 
part,  upon  their  subsequent  delivery.  Nei- 
ther a  person  exhibiting  a  sample  of  a  range, 
nor  a  person  making  delivery  of  such  ranges, 
after  their  sale,  in  the  original  packages,  are 
peddlers,  within  the  meaning  of  a  provision 
in  the  revenue  law  that  any  person  carrying 
a  wagon,  cart,  or  buggy,  or  traveling  on 
foot  for  the  purpose  of  exhibiting  or  deliv- 
ering any  wares  or  merchandise,  shall  be  con- 
sidered a  peddler,  and  Imposing  a  license 
tax.  Wrought  Iron  Range  Co.  r.  Campen,  47 
S.  B.  668»  664,  185  N.  O.  506. 

PENAL  ACTION. 

An  action  under  section  7  of  the  Anti- 
Trust  Law,  Act  July  2,  1890,  c.  647,  26  Stat 
210  [U.  S.  Comp.  St  1901,  p.  3202],  provid- 
ing that  any  person  who  shall  be  injured  in 
his  business  or  property  by  any  other  person 
or  corporation  by  reason  of  anything  forbid- 
den or  declared  to  be  unlawful  by  the  act 
may  sue  therefor  in  any  Circuit  Court  of 
the  United  States,  and  shall  recover  three- 
fold the  damages  by  him  sustained.  Is  not 
a  "penal  action"  within  the  meaning  of  Rev. 
St  U.  S.  fi  1047  [U.  a  Comp.  St  1901,  p.  727], 
prescribing  a  limitation  of  five  years  for  a 
suit  or  prosecution  for  any  penalty  or  for- 
feiture, pecuniary  or  otherwise,  accruing  un- 
der the  laws  of  the  United  States.  But  the 
action  is  one  for  the  enforcement  of  a  civil 
remedy  given  by  statute  for  a  private  injury, 
compensatory  in  its  purpose  and  effect 
City  of  Atlanta  v.  Chattanooga  Foundry  & 
Pipe  Works  (U.  S.)  127  Fed.  28,  29,  61  O.  a 
A.  887.  64  U  R.  A.  721. 


PENALTY. 

Proceeding  to  recover  penalty  as  civU 
action,  see  "Civil  Action— Case— Suit- 
eta" 

A  penalty  Is  a  sum  of  money  which  the 
law  exacts  the  payment  of  by  way  of  pun- 
ishment for  doing  some  act  which  is  prohib- 
ited, or  omitting  to  do  some  act  which  Is  re- 
quired to  be  done.  The  imposition  of  a  fine 
or  Imprisonment  is  not  In  any  legal  sense  a 
penalty.  People  v.  Sloan,  90  N.  Y.  Supp.  762, 
763  (citing  Village  of  Lancaster  v.  Richard- 
son [N.  Y.]  4  Lans.  186). 

PENDING. 

See,  also,  "Suit  Pending." 

An  action  is  deemed  to  be  pending  untn 
the  time  for  appeal  has  passed.  Grannie  v. 
Superior  Court  of  City  and  County  of  San 
Francisco,  77  Pac.  647,  649,  143  Cal.  630. 

PEON. 

See  "Condition  of  Peonage.'* 

A  "peon"  is  defined  as  "a  debtor  held  by 
his  creditor  in  a  qualified  servitude  to  work 
out  the  debt"  The  Involuntary  servitude 
prohibited  by  the  federal  Constitution  is  a 
personal  servitude.  An  unwilling  servitude 
enforced  by  the  stronger  to  collect  a  debt  is 
to  reduce  the  victim  to  the  condition  of  a 
peon,  and  logically  to  a  condition  of  peonage. 
United  States  v.  McClellan  (U.  S.)  127  Fed. 
971,  976  (quoting  Black,  Law  Diet). 

PERSE. 

See  "Libelous  Per  Se**;  "Slander  Per  Se." 

PERCOLATING  WATER. 

Percolating  waters  may  either  be  rain 
waters  which  are  slowly  Infiltrating  through 
the  soil,  or  they  may  be  waters  seeping 
through  the  banks  or  bed  of  a  stream,  which 
have  so  far  left  the  bed  and  other  waters  as 
to  have  lost  their  character  as  part  of  the 
flow.  Montecito  Valley  Water  Co.  v.  City  of 
Santa  Barbara  (Cal.)  77  Pac.  1118,  1116  (cit- 
ing Vineland  Irr.  Dist  v.  Azuaa  Irr.  Co.,  126 
Cal.  486,  68  Pac.  1057,  46  Lw  R.  A.  820). 

PERFECT  INSTRUMENT. 

Instruments  are  said  to  become  ''per- 
fect"  on  registration  being  had  or  on  noting 
for  registration,  because  they  are  then  good 
as  to  all  the  world  from  that  time.  Wilkius 
V.  McCorkle  (Tenn.)  80  S.  W.  834,  837. 

PERFECT  OWNERSHIP. 

Ownership  Is  "perfect^  when  it  Is  per- 
petuaL    Where  a  claim  against  a  city  waa 
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assigned  to  a  person  in  payment  of  a  debt 
due  him,  and  on  further  condition  and  consid- 
eration that  he  should  devote  the  balance  to 
be  collected  pro  tanto  to  the  payment  of  the 
debts  due  to  the  assignor's  other  creditors  in 
whose  favor  to  that  extent  such  person 
bound  himself  by  written  contracts,  as  to 
such  proportion  of  the  claim  as  was  needed 
to  pay  the  debt  due  to  such  person  his  own- 
ership was  perfect,  being  perpetual  and  unin- 
cumbered by  conditions.  Sintes  v.  Commer- 
ford,  36  South.  656,  659,  112  La.  706. 

PERFECT  TITLE. 

'*A  perfect  title  Is  one  which  shows  the 
absolute  right  of  possession  and  of  property 
in  a  particular  person."  Henderson  v.  Beat- 
ty  ffowa)  99  N.  W.  716,  718  (citing  Wilcox 
Lumber  Co.  ▼.  Bullock,  109  Ga.  532,  35  S.  B. 
62). 


PERFORMANCE. 

See  "Part  Performance." 

PERIOD. 

See  "Such  Period.*' 


FERIODIOAIi. 

''A  periodical,  as  ordinarily  understood, 
Is  a  publication  appearing  at  stated  intervals, 
each  number  of  which  contains  a  variety  of 
original  articles  by  different  authors,  devot- 
ed either  to  general  literature,  or  some  spe- 
cial branch  of  learning,  or  to  a  special  class 
of  subjects.  Ordinarily  each  number  is  in- 
complete in  itself,  and  indicates  a  relation 
with  prior  or  subsequent  numbers  of  the 
same  series.  It  implies  a  continuity^ of  lit- 
erary character,  a  connection  between  the 
different  numbers  of  the  series  in  the  nature 
of  the  articles  appearing  in  them,  whether 
they  be  successive  chapters  of  the  same  story 
or  novel,  or  essays  upon  subjects  pertaining 
to  general  literature.  If,  for  instance,  one 
number  were  devoted  to  law,  another  to  med- 
icine, another  to  religion,  another  to  music, 
another  to  painting,  etc.,  the  publication  could 
not  be  considered  as  a  periodical,  as  there  is 
no  connection  between  the  subjects  and  no 
literary  continuity.  It  could  scarcely  be  sup- 
posed that  ordinary  readers  would  subscribe 
to  a  publication  devoted  to  such  an  exten- 
sive range  of  subjects.  A  book  is  readily  dis- 
tinguishable from  a  periodical,  not  only  be- 
cause it  usually  has  a  more  substantial  bind- 
ing (although  this  is  by  no  means  essential), 
but,  in  fact,  that  it  ordinarily  contains  a 
story,  essay,  or  poem,  or  a  collection  of  such 
by  the  same  author,  although  even  this  is 
by  no  means  universal,  as  books  frequently 
contain  articles  by  different  authors.  Books 
are  not  often  issued  periodically,  and,  if  so^ 
their  periodicity  is  not  an  element  of  their 


charactar."  Books  complete  in  themselves 
are  not,  becanse  published  at  stated  inter- 
vals and  in  consecutive  numbers,  "periodical 
publications^"  within  Act  March  3,  1879,  c. 
180,  S  10,  20  Stat  359  [U.  S.  Comp.  St  1901, 
p.  2646],  declaring  that  mailable  matter  of 
the  second  class  shall  embrace  all  newspapers 
and  other  periodical  publications  which  are 
issued  at  stated  Intervals.  Houghton  v. 
Payne,  24  Sup.  Gt  590,  592,  194  U.  S.  88,  48 
L.  Ed.  888. 

The  refusal  by  the  Postmaster  General 
to  admit  to  the  malls,  as  a  periodical  pub- 
lication entitled  to  second-class  rates,  a 
monthly  musical  publication,  each  issue  of 
which  is  complete  in  itself,  treating  of  the 
works  of  a  single  master  musician,  with  a 
greater  portion  of  its  pages  devoted  to  speci- 
mens of  his  genius,  is  not  so  clearly  an  er- 
roneous exercise  of  his  discretion  as  to  call 
for  interference  by  the  courts.  Bates  & 
Guild  Co.  V.  Payne,  24  Sup.  Ct  595,  194  U.  S. 
106,  48  L.  Bd.  894. 

PERJURY. 

Perjury  is  the  willful  assertion  as  to  a 
matter  of  fact,  opinion,  belief,  or  knowledge, 
made  by  a  witness  in  a  Judicial  proceeding 
as  part  of  his  evidence,  either  upon  oath,  or 
in  any  form  allowed  by  law  to  be  substituted 
for  an  oath,  whether  such  evidence  is  given 
In  open  court,  or  in  an  afladavit,  or  other- 
wise, such  assertion  being  known  to  such 
witness  to  be  false,  and  being  intended  by 
him  to  mislead  the  court.  Jury,  or  person 
holding  the  proceeding.  Herring  v.  State, 
46  S.  B.  876,  879,  119  Ga.  709  (quoting  Whar- 
ton on  Grim.   Law). 

Etymologically,  the  signification  of  the 
word  **perjury"  is  the  false  swearing  upon 
oath  lawfully  administered  in  some  Judicial 
proceeding.  United  States  v.  Howard  (U.  S.) 
132  Fed.  325,  338  (citing  Worcester,  Diet;  2 
Bouv.  Diet  tit  "Perjury"). 

PERMANENT  ABODE. 

A  permanent  abode  is  a  home  which  a 
party  may  leave  as  interest  or  whim  may 
dictate,  but  which  he  has  no  present  intent 
to  abandon.  Sullivan  v.  Detroit,  Y.  &  A.  A. 
R.  Co.  (Mich.)  98  N.  W.  756,  760,  64  L.  R.  A. 
678  (citing  Dale  v.  Irwin,  78  Dl.  170). 

PERMANENT  EMPLOYMENT. 

"Permanent  employment"  means  em- 
ployment for  an  indefinite  time,  which  may 
be  severed  by  either  party.  The  term  "per- 
manent employment,"  as  used  in  a  contract 
whereby  a  corporation  agreed  to  give  an  at- 
torney permanent  employment  as  counsel  if 
he  would  render  certain  services  and  the 
scheme  involved  should  prove  a  success,  is 
satisfied  by  his  employment  thereafter  for 
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the  period  of  a  year  at  a  fixed  salary.  Sul- 
livan y.  Detroit,  Y.  ft  A.  A.  R.  Oo.  (Mlcb.)  98 
N.  W.  756,  760,  64  L.  B.  Jl  678  (qnotlDg 
Bony.  Law  Diet). 


PERMIT. 

The  word  •'permit"  means  to  resign;  to 
allow;  to  suffer;  to  put  up  with;  not  to  pro- 
hibit Murphy  ▼.  Roney  (Ky.)  82  S.  W.  396, 
89& 

A  debtor  who  does  not  pay  a  lawful  debt 
when  due,  upon  which  the  creditor  obtains 
a  Judgment  against  him  and  levies  on  his 
property,  "suffers  and  permits"  the  creditor 
to  obtain  a  preference,  through  legal  pro- 
ceedings, within  the  meaning  of  Bankr.  Act 
July  1,  1898,  c.  541,  9  3,  subd.  3,  cl.  a,  30 
Stat.  546,  547  [U.  S.  Comp.  St  1901,  p. 
3422].  Bogen  &  Ttummel  t,  Protter  (U.  &) 
129  Fed.  533. 


PERPETUITY. 

Remainders  created  by  the  will  of  a  life 
tenant  under  a  power  of  appointment  to  the 
descendants  of  persons  who  were  themselves 
not  in  esse  when  the  grantor  of  the  power 
died  and  his  will  conferring  it  took  effect 
are  In  violation  of  the  rule  against  perpetui- 
ties, for  the  period  fixed  and  prescribed  by 
law  for  the  future  vesting  of  an  estate  is  a 
life  or  lives  in  being  at  the  time  of  its  com- 
mencement, and  21  years  and  a  fraction  of 
a  year  beyond,  to  cover  the  period  of  gesta- 
tion; and  where  property  Is  rendered  in- 
alienable, or  Its  vesting  Is  deferred  for  a 
longer  period,  the  law  denounces  the  devise 
or  grant  as  a  perpetuity  and  declares  it 
void.  Graham  v.  Whltrldge  (Md.)  57  Atl. 
609,  611,  66  L.  R.  A.  408. 

A  devise  of  a  life  estate,  and,  after  the 
death  of  the  life  tenant  to  his  widow  and 
children.  Is  not  a  "perpetuity,"  under  Ky.  St 
S  2360,  as  the  remainder  must  vest  within 
21  years  after  a  life  in  being;  but  a  con- 
veyance of  a  life  estate  after  the  death  of 
the  life  tenant  to  go  to  his  children  until 
the  youngest  reaches  the  age  of  25  years, 
when  the  estate  is  to  be  divided,  is  a  per- 
petuity. Johnson's  Trustee  v.  Johnson  (Ky.) 
79  S.  W.  293,  294;  Johnson  ▼.  Merritt,  Id. 

A  provision  in  a  will  for  the  deposit  of 
money  in  bank,  the  interest  to  be  used  to 
keep  testator's  burial  lot  in  good  condition 
yearly,  creates  a  perpetuity,  in  violation  of 
a  constitutional  prohibition  thereof.  Mc- 
Ilvaln  V.  Hockaday  (Tex.)  81  S.  W.  54,  55. 

PERSON. 

See  ••Injury  to  the  Person.* 

All  persons,  see  "All." 

Any  other  person,  see  "Any  Other*** 

Any  person,  see  ••Any." 


OoTpomtloB. 

A  dty  iurdlnance  providing  tbat  It  shall 
be  unlawful  for  any  engineer,  conductor,  or 
other  "person"  to  run  or  permit  to  be  run 
on  any  railroad  track  within  the  limits  of  the 
city  any  locomotive  engine,  car,  or  train  at 
a  greater  speed  than  eight  miles  per  hour 
applies  to  railroad  corporations  operating 
railroads  within  the  city.  Southern  R.  Co. 
V.  Jones  (Ind.)  71  N.  K  275. 

A  corporation  is  included  in  the  term 
"person"  as  used  in  the  statutes.  Goldzier 
V.  Central  R.  Co.  of  New  Jersey,  88  N.  Y. 
Supp.  214,  215,  43  Misc.  Rep.  667  (citing 
Scharmann  &  Sons  v.  De  Palo,  72  N.  Y.  Supp. 
1006,  66  App.  Dlv.  29). 

The  word  '*per8ons,"  In  Mills*  Ann.  St 
I  413,  providing  that  any  person  who  shall 
employ  a  child  under  14  years  of  age  in 
a  mill  shall  be  guilty  of  a  misdemeanor,  ap- 
plies to  corporations  as  well  as  to  natural 
persons.  Overland  Cotton  Mill  Co.  r.  People 
(Ck>lo.)  75  Pac.  924,  925. 

The  expression  **person  engaged  chiefly 
in  farming  or  the  tillage  of  the  soil,"  in 
Bankr.  Act  July  1,  1898,  c.  541,  §  4b,  30  Stat 
547  [U.  S.  Comp.  St.  1901,  p.  34231,  provid- 
ing that  any  natural  person,  except  a  wage- 
earner,  or  a  person  engaged  chiefly  in  farm- 
ing or  the  tillage  of  the  soil,  and  any  cor- 
poration principally  engaged  in  manufac- 
turing, may  be  adjudged  an  involuntary 
bankrupt  applies  only  to  natural  persons, 
and  not  to  corporations.  In  re  Lake  Jackscm 
Sugar  Co.  (U.  S.)  129  Fed.  640,  643. 

Oounty. 

Each  organised  county  is  a  body  corpo- 
rate, and  as  such  deemed  to  be  a  ••person," 
within  Const  art.  6,  §  2,  which  provides  that 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 
Harris  v.  Steams  (S.  D.)  97  N.  W.  861,  862. 

Sstate. 

A  ••person'*  includes  a  corporation  and 
a  joint-stock  company,  but  it  does  not  in- 
clude an  estate,  or  where  an  action  is  brought 
by  the  representative  of  an  estate  or  trust 
as  such;  for  the  estate  or  the  trust,  and  not 
the  person  who  represents  it,  is  really  the 
party.  Cole  r.  Hanson,  85  N.  Y.  Supp.  1011, 
42  Biisc.  Rep.  149. 

PEBSOir  IlfTEBESTED. 

See  ••Interested." 

PEBSOir  LOSIKOw 

All  those  who  have  lost  more  than  they 
have  won  during  a  sitting  by  playing  at 
cards  are  ••persons  losing,"  within  the  mean- 
ing of  Kurd's  Rev.  St  1901,  c  38,  f  132, 
which  provides  that  any  person  who  shall 
at  any  time  or  sitting  by  playing  at  cardi 
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looe  to  any  person  so  playing  any  money 
amonnting  to  ^10,  and  shall  pay  the  same, 
may  sue  and  recover  the  money  by  action 
la  assumpsit  Zellers  v.  White,  70  N.  E. 
669,  672,  206  lU.  618,  100  Am.  St  Bep.  243. 

PERSOHAXi  UIJUBT. 

See,  also,  'Injury  to  the  Person.** 

The  words  '^personal  injuries/'  as  used 
tm  Laws  1886,  c.  572,  p.  801,  relating  to  ac- 
tions against  municipal  corporations  for  dam- 
ages for  personal  Injuries,  includes  injturles 
resulting  In  death.  Orapo  y.  City  of  Syra- 
cuse, 90  N.  y.  Supp.  553,  555. 

FERSOHAXi  IratOPIiBTT. 

Personal  property  Is  the  right  or  Interest 
which  a  person  has  In  things  personal.  State 
ex  rel.  Louisiana  Imp.  Go.  y.  Board  of  As- 
sessors, 36  South.  91,  97,  111  La.  982. 

At  common  law  fixed  and  movable  ma- 
chinery are  alike  regarded  as  personal  prop- 
erty. Commissioners  of  Anne  Arundel  Coun* 
ty  ▼.  Baltimore  Sugar  Refining  Co.  (Md.) 
58  Atl.  211,  212. 

Mirrors  resting  on  mantels  or  slabs,  and 
secured  at  the  top  by  iron  spikes  driven  into 
the  wall,  through  which  screws  were  driven 
Into  the  mirror  frames,  which  had  been  treat- 
ed by  the  owners  both  of  the  personal  prop- 
erty and  the  realty  as  personal  property,  are 
held  to  be  '^personal  property,'*  although  the 
frames  were  painted  In  the  same  style  as 
the  woodwork  of  the  room.  Cranston  t. 
Beck  (N.  J.)  56  Atl.  12L 

Shares  of  stock  In  a  corporation  are  per- 
sonal property  belonging  to  the  respective 
shareholders,  and  are  within  the  scope  and 
operation  of  Const  art  3,  9  51,  which  de- 
clares that  the  personal  property  of  residents 
in  the  state  shall  be  subject  to  taxation  in 
the  county  or  city  where  the  resident  bona 
fide  resides  for  the  greater  part  of  the  year 
for  which  the  tax  may  be  levied,  and  not 
.  elsewhere,  except  goods  and  chattels  perma- 
nently located,  which  shall  be  taxed  In  the 
dty  or  county  where  they  are  so  located. 
City  of  Baltimore  v.  Allegany  County  Com'rs 
(Md.)  67  AtL  632,  63a 

Rev.  St  Ohio  1890-92,  9  2731,  providing 
that  "all  property,  whether  real  or  personal. 
In  this  state,  •  •  •  and  all  money,  cred- 
its, investments  and  bonds,  stocks  and  oth- 
erwise, of  persons  residing  In  this  state,  shall 
be  subject  to  taxation,"  when  construed  in 
connection  with  the  related  sections,  which 
require  the  listing  for  taxation  of  property 
held  by  trustees  or  agents  for  others,  in- 
cludes, and  subjects  to  taxation  as  "personal 
property,"  every  form  of  such  property  hav- 
ing a  situs  in  the  state,  including  such  forms 
as  money,  credits,  bonds,  or  stocks,  whether 
soch  situs  is  given  by  reason  of  the  residence 


of  the  owner  in  the  state,  In  which  case  such 
forms  of  property  are  taxed  without  regard 
to  the  place  of  their  deposit  or  whether  by 
reason  of  theh*  being  held  within  the  state 
by  an  agent  of  a  nonresident  owner;  and 
municipal  bonds  deposited  with  the  state 
superintendent  of  Insurance  by  a  foreign 
Insurance  company  for  the  protection  of 
Ohio  policy  holders,  as  required  by  section 
3660,  are  taxable,  and  when  not  returned  by 
either  the  company  or  the  superintendent  of 
insurance  may  properly  be  listed  by  the 
auditor  of  the  county  in  which  they  are  held. 
Western  Assur.  Co.  of  Toronto  v.  Halliday 
(U.  S.)  126  Fed.  257,  265,  61  C.  C.  A.  271. 

A  suit  In  equity  in  a  federal  circuit 
court,  to  enjoin  the  further  prosecution  there- 
in of  an  action  at  law  against  complainant 
on  a  promissory  note,  by  a  citizen  and  resi- 
dent of  the  state  in  which  the  suit  is  brought 
and  to  have  such  note  canceled  and  de- 
livered up  to  complainant  on  the  ground 
that  it  was  one  obtained  by  fraud,  is  one 
to  enforce  an  equitable  claim  to  '^personal 
property"  within  the  district  within  the 
meaning  of  the  judiciary  act  of  March  8, 
1875,  c.  137,  §  8,  18  Stat  472  [U.  S.  Comp. 
St  1901,  p.  513],  and  the  court  is  authorized 
by  an  order  made  thereunder  to  bring  in  the 
nonresident  payee  of  the  note,  who  is  alleged 
in  the  bill  to  have  or  claim  some  Interest 
therein,  the  note  being  personal  property. 
Manning  v.  Berdan  (U.  S.)  132  Fed.  382,  883. 

PEBSOHAXi   BEFBESENTATIVB. 

The  words  '^personal  representatives,** 
as  used  In  a  statute  relative  to  the  foreclosure 
of  mortgages  by  advertisement  which  re- 
quires notice  to  be  served  upon  the  mort- 
gagor or  his  personal  representatives,  means 
executors  or  administrators,  and  not  heirs  or 
devisees.  Atkinson  v.  Washington  &  Jeffer- 
son College,  46  S.  B.  253,  260,  54  W.  Ya.  32. 

The  words  **helrs"  and  "personal  rep- 
resentatives,*' as  used  in  2  Balllnger's  Ann. 
Oodes  &  St  §  4828,  providing  that  when  the 
death  of  a  person  is  caused  by  any  Injury 
received  from  the  wrongful  act  of  another, 
his  heirs  or  personal  representatives  may 
maintain  an  action,  include  only  the  widow 
and  children  of  the  deceased  person,  and  do 
not  authorize  an  action  by  the  mother  for 
the  wrongful  death  of  her  unmarried  adult 
son,  on  whom  she  was  dependent  Manning 
V.  Tacoma  Ry.  ft  Power  Co.,  75  Pa&  994,  84 
Wash.  406. 

PEBSOHAXi  SEBVITUBB* 

The  Involuntary  servitude  prohibited  by 
the  federal  Constitution  Is  a  "personal  servi- 
tude,'* and  this  "consists  in  the  subjection 
of  one  person  to  another.  If  it  consists  in 
the  right  of  property  which  a  person  exer- 
cises over  another,  It  is  slavery.  When  the 
subjection  of  one  person  to  another  Is  not 
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■layery,  tt  conslste  simply  In  tbe  right  of 
requiring  of  another  what  he  is  bound  to 
do  or  not  to  do.  This  right  arises  from  nil 
kinds  of  contracts  or  quasi  contracts."  Uni- 
ted States  T.  McGlellan  (U.  S.)  127  Fed*  971, 
97e  (quoting  2  Bouy.  Law  Diet  986). 

PETITION. 

The  word  '*petition,"  as  used  In  a  stat- 
ute relating  to  the  granting  of  liquor  licenses, 
means  a  request  by  eligible  citizens  to  a 
county  court  to  grant  a  dramshop  license  to 
a  designated  applicant  to  keep  a  dramshop  in 
a  designated  locality.  A  blank  form  of  peti- 
tion, not  addressed  to  any  court,  and  failing 
to  designate  the  town  where  the  signers  are 
residents,  or  to  ask  for  the  granting  of  a 
license  to  any  person,  the  signers'  names  be- 
ing appended  to  blank  books,  circulated  indO' 
pendent  of  the  blank  form,  is  insufficient 
State  ex  rel.  Marbury  t.  Tulloch  (Mo.)  82  & 
W.  645,  646. 

PHYSICAL  IMPOSSIBILITY. 

"Physical  impossibility,*'  when  applied 
to  the  ability  of  a  party  to  perform  his  con- 
tract means  "practical  impossibility  accord- 
ing to  the  state  of  knowledge  and  of  the 
day."  One  who  signed  on  April  28th  a  con- 
tract to  convey  land  on  April  23d  of  the 
same  year  is  not  l>ound  because  of  the  Im- 
possibility of  performance  of  such  contract 
Le  Roy  y.  Jacobosky,  48  S.  B.  796^  801  (quot- 
ing 9  Cyc  826). 


Physician" ;    'rrrayeling 


PHYSICIAN. 

Bee     "County 
Physician." 

"The  relation  of  physician  and  patient 
(so  far  as  Code  Civ.  Proc.  9  834,  prohibiting 
the  disclosure  by  a  physician  of  professional 
Information,  unless  waived  by  the  patient 
is  concerned)  springs  from  the  fact  of  pro- 
fessional treatment  independent  of  the  caus- 
es which  led  to  such  treatment"  Meyer  v. 
Supreme  Lodge  K.  P.,  70  N.  B.  Ill,  112,  178 
N.  Y.  63,  64  li.  R.  A.  839. 

PICKING. 

Picking  at  one  may  mean  mere  innocent 
amusement  and  it  may  not  tend  to  show 
anything  criminal.  Where,  on  a  prosecution 
for  rape,  defendant  denied  that  he  was  inti- 
mate with  prosecutrix,  and  denied  that  while 
in  the  tent  of  a  certain  person  he  had  been 
reproved  for  his  conduct  with  prosecutrix,  it 
was  error  subsequently  to  permit  the  hus- 
band of  such  person  to  testify  for  the  state 
that  he  and  his  wife  were  in  their  tent  and 
that  defendant  was  then  talking  to  the  girl, 
and  that  he  kept  "packing  at  her,"  and  that 
witness'  wife  then  said  that  she  did  not  want 


any  such  conduct  in  the  tent  and  that  If 
there  had  to  be  anything  of  the  kind  be- 
tween defendant  and  prosecutrix  she  did  not 
want  defendant  there  any  more;  the  phrase 
"picking  at  her"  l)eing  indefinite,  and  the 
remarks  of  witness*  wife  probably  indicat- 
ing to  the  Jury  that  the  conduct  of  defend- 
ant was  indecent  Denton  t.  State  (Tex.) 
79  S.  W.  660,  661. 

PIER. 

See  "PubUc  Pier." 

A  pier  is  a  structure  extending  from  the 
solid  land  out  into  the  water  to  afford  con- 
venient passage  for  persons  and  property  to 
and  from  vessels  along  side  oY  the  pier.  Its 
use  is  thus  shown  to  be  essentially  the  same 
as  that  of  a  way,  and  it  bears  to  the  vessels 
moored  beside  it  relatl<mB  similar  to  those 
which  a  way  bears  to  contiguous  places.  A 
pier  may  also  be,  as  a  way,  either  public 
or  private,  and  when  the  state  granted  the 
right  to  build  piers  on  tliis  land  the  right 
covered  public  as  well  as  private  piers.  Bor- 
ough of  Seabright  t.  Allgor»  66  AtL  287,  288; 
69  N.  J.  Law,  641« 

PISTOL 

As  deadly  weapon,  see  'a>eadl7  Weap- 
on," 

The  furnishing  of  a  Stevens  32-calIber 
rifle  by  a  father  to  his  minor  son  was  not  an 
offense,  within  Rev.  St  1898,  9  4397,  prohibit- 
ing any  person  from  giving  any  "pistol  or 
revolver"  to  a  minor.  Taylor  v.  Sell  (Wis.) 
97  N.  W.  498. 

PLACE. 

See  "Public  Place";  "Suspicious  Place.* 
Any  place,  see  "Any." 

The  word  "place,"  as  used  In  Rev.  Codes 
1899,  fi  7605,  providing  that  all  places  where 
intoxicating  liquors  are  sold  In  violation  of 
law  shall  be  common  nuisances,  means  the 
particular  place,  room,  or  apartment  wherein 
the  liquor  was  kept  for  sale  or  sold  in  viola- 
tion of  law.  Where  a  boarder  at  a  hotel 
kept  intoxicating  liquor  In  his  bedroom,  and 
on  three  or  four  occasions  sold  liquor  to  per- 
sons in  the  hotel,  but  without  the  knowledge 
or  consent  of  the  owner  of  the  building,  or 
of  the  proprietor  thereof,  the  hotel  could  not 
be  adjudged  a  common  nuisance,  and  the 
particular  place  or  room  where  the  liquor 
was  kept  or  sold  could  only  be  adjudged  a 
nuisance  and  abated,  on  its  being  particular- 
ly identified  in  the  proofs.  State  ex  rel.  Ke^ 
ly  V.  Nelson  (N.  D.)  99  N.  W.  1077,  107a 

The  word  "place,"  as  used  in  a  plat 
showing  a  pond  with  trees,  which  had  not 
been  planted  about  it  should  be  construed 
aa  meaning  "park";  it  being  pofectly  clear 


PLACB 

that   the   douors  Intended   that   the 
should  be  used  for  a  pleasure  ground  for  the 
public    Fessler  ▼•  Town  of  Union  (N.  J.)  56 
AU.  272.  270. 


The  words  "time  and  place,"  in  Gen. 
St.  1002,  fi  1130,  requiring  a  description  in 
the  notice  of  the  time  and  place  of  the  occur- 
rence of  the  injury,  means  a  statement  of 
the  day  and  hour  when,  and  a  description 
of  the  locality  where,  the  person  injured  re- 
ceiyed  the  direct  injury  to  his  person  or 
property  from  the  defendants  negligent  act, 
as  nearly  as  these  facts  can  be  given.  Peck 
V.  Fair  Haven  &  W.  R.  Co.,  58  AU.  757,  758. 
77  Conn.  161. 

PUCER  GOLD. 

As  merchandise,  see  "Merchandise.** 

PLACER  LOCATION. 

''A  placer  location  la  not  a  location  of 
lodes  or  veins  underneath  the  surface,  but 
Is  simply  a  claim  of  a  tract  or  parcel  of 
ground  for  the  sake  of  loose  deposits  of  min- 
eral upon  or  near  the  surface.  A  lode  or 
vein  may  be  known  to  exist  at  the  time  of 
the  placer  location  or  not  known  until  long 
after  the  patent  therefor  has  been  issued. 
There  being  no  necessary  connection  between 
the  placer  and  the  vein.  Congress  ♦  ♦  ♦  has 
provided  that  in  an  application  for  a  placer 
patent  the  applicant  shall  include  any  vein 
or  lode  of  which  he  has  possession,  and 
that  if  he  does  not  make  such  inclusion  the 
omission  is  to  be  taken  as  a  conclusive 
declaration  that  he  has  no  right  of  posses- 
sion of  such  vein  or  lode.  If,  however,  no 
vein  or  lode  within  the  placer  claim  is  known 
to  exist  at  the  time  the  patent  is  issued,  then 
the  patentee  takes  title  to  any  which  may 
be  subsequently  discovered."  Clipper  Min. 
Co.  y.  Eli  Mining  &  Land  Co.,  24  Sup.  Ot 
032,  635,  194  U.  S.  220,  48  L.  Ed.  044. 

PUIN. 

See  "Paper  Envelopes,  Plain."* 

PLANS. 

Plans  may  be  important,  or  even  neces- 
sary, to  indicate  the  methods  to  be  followed 
and  the  results  to  be  accomplished  in  carry- 
ing out  a  building  contract  But  there  is  a 
distinction  between  them  and  specifications 
that  provide  for  the  kinds,  quality,  and  quan- 
tity of  materials  to  be  used  and  the  work  to 
be  done,  and  the  time  and  manner  of  doing 
it,  without  which  the  contract  would  be  in- 
complete and  ineffective.  They  are  not  in 
the  same  sense  nor  to  the  same  extent  an 
integral  part  of  the  contract.  Their  office 
is  rather  to  illustrate  and  explain  what  is  to 
b<  done.    In  order  to  sostalxi  a  mechanic's 
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space  lien,  specifications  which  are  expressly  made 
a  part  of  the  contract,  or  are  referred  to  as 
a  part  thereof,  must  be  filed  with  the  con- 
tract; but  the  plans  of  the  work,  not  being, 
like  the  specifications,  an  Integral  part  of  the 
contract,  need  not  be  filed.  Knelly  v.  Hor- 
wath,  57  Atl.  057,  958,  208  Pa.  487. 


PLANT. 

The  word  "plant"  in  Code  1896,  9  1749, 
declaring  that  a  master  is  liable  for  any  in- 
jury to  his  servant  caused  by  any  defect  in 
the  ways,  works,  machinery,  or  plant,  com- 
prises whatever  apparatus,  fixtures,  or  tools 
a  master  uses  in  his  business.  Any  injury 
resulting  to  an  employd  from  the  negligence 
of  the  employer,  or  of  another  employ^  in- 
trusted by  the  common  master  with  the  du- 
ty of  seeing  that  his  plant  is  in  proper  con- 
dition, in  not  providing  suitable  tools,  imple- 
ments, or  appliances,  or  in  allowing  such 
tools,  Implements,  or  appliances  to  be  in  a 
defective  condition,  is  within  such  provision. 
Sloss-Sheffeld  Steel  &  Iron  Oo.  ▼.  Mobley, 
36  South.  181,  184,  139  Ala  425. 

PLANTER. 

A  planter  Is  one  who  is  engaged  in  the 
business  of  producing  crops  from  the  soil, 
and  it  is  immaterial  whether  he  sows  and 
reaps  with  his  own  hand,  with  the  hand  of 
a  tenant,  the  hand  of  a  cropper,  or  the 
hand  of  a  hired  laborer.  Butler,  Stevens  & 
Co.  V.  Georgia  &  A.  Ry.  Co.,  47  S.  E.  820, 
322,  119  Ga.  959. 

PLEA  IN  ABATEMENT. 

A  "plea  in  abatement"  is  one  in  which 
is  set  up  matter  tending  to  defeat  or  sus- 
pend the  suit  or  proceeding  in  which  it  is 
interposed,  but  which  does  not  debar  the 
plaintiff  from  recommencing  another  action 
at  some  other  time  or  in  some  other  way. 
Chicago  &  Bloomington  Stone  Co.  v.  Nelson, 
69  N.  E.  705,  706,  32  Ind.  App.  355. 

"Pleas  in  abatement*'  do  not  deny  the 
merits  of  plaintiff's  claim,  but  simply  tend 
to  delay  the  remedy,  and  to  support  such  a 
plea  it  must  appear  that  the  two  suits  are 
for  the  same  cause  or  causes  of  action,  or 
the  identity  of  the  matters  involved  must  be 
such  that  a  Judgment  in  the  first  could  be 
pleaded  in  bar  as  a  former  adjudication. 
Botto's  Bx'r  V.  Botto  (Ky.)  80  S.  W.  174. 

PLEA  OF  CONTRIBUTORY  NEGLI- 
GENCE. 

The  defense  or  "plea  of  contributory 
negligence*'  la  in  the  nature  of  a  confession 
and  avoidance.  It,  standing  alone,  neces- 
sarily admits  that  the  plaintiff  was  injured 
by  the  negligence  of  defendant.    Buechnw 
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V.  City  of  New  Orleans,  36  South.  fl03,  e05, 
112  La.  590,  66  L.  B.  A.  834. 

PLEA  OF  GUILTY. 

Under  a  provision  of  the  Penal  Ck)de, 
providing  that  if  a  Jury  shall  find  any  per- 
son guilty  of  murder  they  shall  also  find  the 
degree,  and  if  any  person  shall  plead  guilty 
to  murder  a  Jury  shall  be  summoned  to  find 
the  degree,  etc.,  a  trial  of  a  prosecution  for 
murder  Is  precisely  the  same  under  the  plea 
of  guilty  as  under  the  plea  of  not  guilty, 
and  in  such  a  case  a  plea  of  guilty  is  not 
tantamount  to  a  confession  of  murder  In  the 
first  degree.  Murray  v.  State  (Tex.)  78  a  W. 
927. 


PLEA  TO  THE  JURISDICTION. 

A  plea  to  the  Jurisdiction  is  an  afOlnna- 
tive  plea,  for  it  is  only  by  asserting  an  af- 
firmative position  that  the  plea  can  prevail. 
On  the  trial  of  an  issue  of  fact  raised  by  a 
plea  to  the  Jurisdiction  the  burden  is  on  de- 
fendant to  establish  the  averments  of  his 
plea.  J.  B.  Pyron  &  Son  ▼.  Ruohs,  48  9.  B3. 
434,  435,  120  Ga.  1000. 

PLEADING. 

The  section  of  the  Code  relating  to  veri- 
fication of  pleadings  has  no  application  to 
an  application  and  affidavit  under  CX>de,  I 
3901,  providing  for  the  examination  of  an 
attachment  defendant  on  oath  respecting  his 
property  when  It  appears  by  the  affidavit  of 
plaintiff  that  not  enough  property  is  known 
on  which  attachment  can  be  executed  to 
satisfy  the  plaintiff's  claim.  Carpenter  t. 
dements,  98  N.  W.  129»  131«  122  Iowa,  294. 

PLEADS. 

The  words  ••avers,'*  ••says,*'  and  ••pleas," 
as  used  in  a  pleading,  are  equivalent  terms, 
and  the  use  of  the  word  ••pleads"  means  no 
more  than  the  preceding  words,  and  signi- 
fies no  more  than  they  would,  to  characterize 
the  language  as  a  plea,  than  if  it  had  not 
been  used.  Mylin  r.  King,  85  South.  998, 
1000,  139  Ala.  310. 

PLEDGE. 

••A  pledge  is  a  bailment  of  personal  prop- 
erty to  secure  an  Indebtedness.  A  pledge 
cannot  be  created  by  delivery  of  title  deeds." 
A  third  person  paying  the  purchase  money 
at  the  instance  of  the  vendee,  and  taking 
the  title  to  the  land  direct  to  the  vendor, 
holds  neither  the  land  nor  title  as  pledgee. 
Such  a  transaction  is  the  equivalent  of  the 
vendor's  conveyance  to  the  vendee,  and  a 
conveyance  by  the  vendee  to  the  person 
paying  the  purchase  money  as  security  for 


the  debt  Fleming  v.  Georgia  B.  Bank,  48 
S.  B.  420.  422,  120  Ga.  1023  (citing  Civ.  Code 
1895,  fi  2956;  Davis  r.  Davis,  88  Ga.  191,  14 

S.  B.  194). 

A  pledge  is  trust  property,  and  the 
character  of  a  pledgee  is  that  of  a  trustee. 
The  law  does  not  permit  a  pledgee  to  pur> 
chase  the  pledge  at  his  own  sale  except 
upon  an  agreement  with  the  pledgor,  because 
he  has  a  duty  to  perform  in  relation  to  the 
property  inconsistent  with  the  character  of 
a  purchaser,  and  such  a  sale  is  voidable  at 
the  option  of  the  pledgor.  Wetherell  v. 
Johnson  (111.)  70  N.  E.  229,  231.  208  III.  247 
(citing  Union  Trust  Co.  v.  RIgdon,  93  IlL 
458;  22  Am.  &  Eng.  Encyc.  of  Law  [2d  Ed.] 
891;    Oook,  Stock  and  Stockholders,  I  479). 


POLICE  OFFICER. 

The  chief  of  police  of  a  city  Is  a  police 
officer,  within  the  rule  of  the  board  of  po- 
lice examiners,  created  by  the  charter  of  the 
city,  providing  that  no  member  of  the  police 
force  should  be  permitted  to  be  a  delegate 
to  any  caucus  or  take  part  in  any  political 
canvass.  Browneil  v.  Russell  (Vt)  57  Atl. 
103,  104. 


POLICE  POWER. 

The  subjects  for  the  exercise  of  tbe  po- 
lice power  are,  first,  preservation  of  the 
public  health;  second,  preservation  of  the 
public  morals-  third,  regulation  of  business 
enterprises;  fourth,  regulation  of  civil  rights 
of  individuals;  and,  fifth,  the  general  wel- 
fare and  safety  of  the  citisens.  Common- 
wealth V.  Reinecke  Coal  Min.  Co.  (Ky.)  79 
S.  W.  287,  290. 

••Police  power*'  includes  everything  es- 
sential to  the  public  safety,  health,  and  mor- 
als, and  justifies  the  destruction  or  abate- 
ment, by  summary  proceedings,  of  whatever 
may  be  regarded  as  a  public  nuisance. 
Bland  v.  People  (Colo.)  76  Pac  359,  3(S2,  65 
L.  R.  A.  424  (citing  Lawton  v.  Steele,  152 
U.  S.  133,  14  Sup.  Ct  499,  88  L.  Ed.  385). 

•'What  is  called  police  power  appertains 
to  the  sovereignty  of  the  state,  but  is  exer- 
cised by  that  sovereignty  through  the  agency 
of  municipalities,  as  well  as  through  direct 
statutory  enactments  operative  throughout 
the  commonwealth.  That  is  to  say,  the  pow- 
er to  enact  regulations  for  the  welfare, 
health,  and  good  morals  of  a  community 
within  the  limits  of  a  city  or  town  is  largely 
delegated  by  the  state  to  its  municipal  gov- 
ernments. But  in  every  case  of  municipal 
legislation  under  the  guise  of  the  police 
power,  express  or  implied  authority  for  the 
ordinance  must  be  found  in  the  charter  of 
the  city  or  In  some  other  statute."  Carpen- 
ter V.  Reliance  Realty  Co^  77  a  W.  lOOi 
1008,  103  Mo.  App.  480. 


FOLIOBMAN 

POLICEMAN. 

Ab  peace  officer,  see  Teace  Officer.** 

POLITICAL  PARTY. 

Any  combinatioii  or  agrgregatlon  of  elect- 
ors with  sufficient  coherence  and  organiza- 
tion to  liave  acted  together  for  a  common 
purpose,  and  sufficient  strength  and  certain- 
ty to  have  polled  2  per  cent  of  the  highest 
vote  at  the  next  preceding  election,  is  a 
'•political  party,"  within  Act  June  10,  1898, 
§  2  (P.  L.  419),  relating  to  the  putting  of 
nominations  on  the  ballot  by  certificate  by 
any  political  party  which  at  the  election  next 
preceding  polled  at  least  2  per  cent  of  the 
largest  entire  vote  for  any  office  cast  in  the 
state  or  in  the  electoral  district  or  dlyislon. 
Independence  Party  Nomination,  67  Atl.  844, 
840,  208  Pa.  108. 

POLITICAL  RIGHT. 
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vessel  mnst  report  at  the  barge  office  before 
it  can  be  considered  in  port  since  there  are 
several  piers  or  docks  between  that  office  and 
the  mouth  of  the  river.  The  statutes  of  Illi- 
nois provide  that  the  city  of  Chicago  shall 
have  jurisdiction  over  Lake  Michigan  for  a 
distance  of  three  miles  beyond  the  city  lim- 
its, and  the  ordinances  of  that  city  give  the 
city  harbor  master  control  over  lake  water 
outwardly  for  the  same  distance  between  the 
north  and  south  lines  of  the  city.  Held,  as 
to  certain  barges  in  tow  which  had  reached 
a  place  within  these  limits  within  the  outer 
harbor  works,  where  it  was  usual  for  such 
a  tow  to  be  broken  up  so  that  the  barges 
might  be  taken  to  their  separate  docks,  that 
they  should  be  considered  as  in  the  port  of 
Chicago  for  the  purpose  of  fixing  the  time 
their  cargoes  became  dutiable,  though  the 
arrival  had  not  been  reported  at  the  barge 
office.  Hartwell  Lumber  Co.  t.  United  States 
(U.  8.)  128  Fed.  806,  807. 


"Political  rights  consist  in  the  power  to 
participate,  directly  or  indirectly,  in  the  es- 
tablishment or  management  of  the  govern- 
ment. These  political  rights  are  fixed  by  the 
Constitution.  Every  citizen  has  the  right  of 
voting  for  public  officers  and  of  being  elected. 
These  are  the  political  rights  which  the  hum- 
blest citizen  possesses."  Winnett  v.  Adams 
(Neb.)  99  N.  W.  681,  684  (quoting  2  Bouv. 
Law  Diet). 

POLITICAL  SUBDIVISION. 

A  school  district  Is  not  a  "political  sub- 
division of  the  state,"  within  the  meaning  of 
that  term  as  used  in  a  constitutional  provi- 
sion giving  the  Supreme  Court  Jurisdiction  of 
appeals  in  cases  where  a  county  or  other 
political  subdivision  of  the  state  is  a  party. 
School  Dist  No.  1  v.  Boyle  (Mo.)  81  S.  W. 
409,  410,  182  Mo.  847. 

POLL  TAX. 

As  tax,  see  ''Tax.'* 

PORT. 

See  "Home  Port* 

The  word  "port"  is  defined  In  Rev.  St.  U. 
S.  S  2767  [U.  S.  Comp.  St  1901,  p.  1861],  as 
including  any  place  from  which  merchandise 
can  be  shipped  for  importation  or  at  which 
merchandise  can  be  imported.  The  word  as 
used  in  the  revenue  act  rests  somewhat  in 
theory,  and  Involves  intention  and  perhaps 
certain  acts  to  make  Its  operation  effectual. 
The  language  of  the  statute  is  that  It  may 
include  places  where  cargoes  are  received 
and  discharged,  thus  indicating  a  distinction 
between  a  commercial  and  a  fiscal  port  It 
cannot  be  the  intention  of  the  law  that  a 


PORTION. 

See  "Lowermoflt  Portion." 

POSSESS. 

Own  synonymous,  see  "Own." 

An  allegation  that  a  person  was  "seised 
and  possessed"  of  land  prima  facie  imports 
seisin  in  fact,  not  mere  seisin  in  law.  Bragg 
V.  Wiseman  (W.  Va.)  47  S.  W.  90,  91. 

POSSESSION. 

See  "Actual  Possession";  "Adverse  Pos- 
session"; "Peaceable  Possession"; 
"Property  in  Possession." 

The  word  "possession"  means  prima  fa- 
cie actual  possession.  Bragg  v.  Wiseman 
(W.  Va.)  47  S.  B.  90. 

The  word  "possession,"  as  used  in  Mont. 
Code  Civ.  Proc.  §  1340,  giving  the  remedy  of 
partition  to  cotenants  "who  hold  and  are  in 
possession  of  realty,  means  the  possession 
which  the  law  imputes  to  the  holder  of  the 
legal  title-  Heinze  v.  Butte  A  B.  Consol. 
Min.  Co.  (U.  a)  126  Fed.  1,  3,  61  C.  0.  A.  63. 

Bvldence  that  a  defendant  was  one  of  a 
party  engaged  in  a  common  unlawful  enter- 
prise, that  of  shooting  game  in  the  closed 
season,  is  sufficient  upon  which  to  base  a 
conviction  of  such  defendant  upon  the  charge 
of  having  in  his  "possession"  game  protected 
by  the  statute,  although  the  game  when  tak- 
en is  shown  to  have  been  in  a  buggy  not 
occupied  or  being  driven  by  the  defendant 
McMnhon  r.  State  (Neb.)  97  N.  W.  1035. 

Possession  is  the  having  or  holding  ot 
detention  of  property  in  one's  power  or  com- 
mand. Defendant  formed  a  plot  to  obtain 
possession  of  certain  indictments  for  the  pur- 
pose of  destroying  them  by  fcxlbing  the  as- 
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sistant  district  attorney  haying  them  In 
charge  to  dellyer  them  to  him  for  a  certain 
consideration.  A  third  party,  pretending  to 
act  for  the  district  attorney,  dellyered  them 
to  blm,  and  he  took  possession  of  them,  and 
walked  away,  whereon  he  was  arrested  and 
tbe  indictments  recovered.  It  was  held  that 
defendant  was  properly  convicted  under  Pen. 
Code,  §  531,  of  an  attempt  to  commit  grand 
larceny  In  the  second  degree.  People  ▼. 
Mills,  70  N.  B.  786,  178  N.  Y.  274  (quoting 
Harrison  ▼.  People,  60  N.  Y.  518, 10  Am.  Rep. 
517). 

"Possession  Is  the  having,  holding,  or 
detention  of  property  in  one's  power  or  com- 
mand: actual  seizure  or  occupancy."  The 
mere  fact  that  one  who  works  elsewhere 
lodges  and  boards  on  premises  the  legal  title 
to  which  is  In  him  with  whom  he  boards,  and 
who  claims  and  exercises  full  power,  control, 
and  dominion  over  the  property  by  virtue  of 
such  legal  title,  does  not  constitute  possession 
such  as  would  be  notice,  in  and  of  itself,  of 
any  equitable  interest  that  such  lodger  or 
boarder  would  have  in  and  to  the  premises 
or  any  part  thereof.  Derrett  v.  Brltton  (Tex.) 
80  S.  W.  662.  663. 

"Tbe  character  of  possession  for  the  stat- 
utory period  necessary  to  toll  the  right  of 
entry  by  the  legal  title  holder  must  be  such 
as  amounts  constantly  to  a  trespass  against 
the  true  title  (that  is,  it  must  be  an  actual 
physical  entry  upon  or  control  of  the  prem- 
ises, and  be  continuous);  It  must  be  open 
(that  Is,  it  must  of  itself  be  such  as  to  afford 
notice  to  the  rightful  owner  of  Its  hostile 
nature);  it  must  be  adverse  (that  is,  it  must 
be  against  and  in  defiance  of  the  claim  of 
the  real  title  holder,  and  be  such  as  to  ex- 
clude his  authority);  and  it  must  be  accom- 
panied by  the  claim  by  the  occupant  that  it 
is  his  property."  Owsley  v.  Owsley  (Ky.)  77 
S.  W.  397,  401. 

POSSIBLE. 

See  -^If  Possible." 

Results  which  are  only  possible  cannot 
be  spoken  of  as  either  probable  or  natural. 
For  the  latter  are  those  things  or  events 
which  are  likely  to  happen,  and  which  for 
that  reason  should  be  foreseen.  Things  which 
are  possible  may  never  happen,  but  those 
which  are  natural  or  probable  are  those 
which  do  happen,  and  happen  with  such  fre- 
quency or  regularity  as  to  become  a  matter 
of  definite  inference.  Douglass  v.  New  York 
Cent.  &  H.  R.  R.  Oo.,  68  Atl.  160,  161,  209 
Pa.  128  (citing  South  Side  Passenger  Ry.  Oo. 
V.  Trich,  117  Pa.  890,  11  Aa  627,  2  Am.  St 
Rep.  672). 

POST  OFFICE. 

As  contemplated  In  the  statutes  of  the 
United  States,  and  in  the  sense  in  which  the 


word  is  ordinarily  used,  *'post  office**  Is  the 
room  or  building  where  the  local  business  of 
the  postal  department  is  conducted.  A  policy 
insuring  articles  sent  by  mall  provided  that 
no  article  should  be  considered  as  insured 
until  a  letter  of  advice,  with  a  description  of 
the  property,  be  deposited  in  the  post  office 
at  the  place  of  mailing,  and  that  the  article 
should  be  deposited  and  registered  at  the 
post  office.  The  word  •*post  office"  as  used 
in  the  policy  was  used  in  this  sense,  and  a 
mail  box  was  not  included.  Banco  De  Sonora 
V.  Bankers'  Mut  Casualty  Oo.  (Iowa)  1(X>  N. 
W.  532,  534. 

POTENTIAL  EXISTENCE. 

"Potentlar*  means  existing  in  possibility; 
anything  that  may  be  possible;  and  "poten- 
tial existence"  means  that  the  tiling  may  be 
at  some  time.  Webster.  Where  a  building 
contract  provided  for  tbe  payment  of  the 
stipulated  price  in  Installments  as  the  work 
progressed,  the  debt  accruing  thereunder 
from  the  owner  to  the  contractor  has  a  suf- 
ficient potential  existence,  after  the  contract 
was  made,  to  sustain  a  parol  equitable  as- 
signment of  a  portion  thereof.  Campbell  v. 
J.  B.  Grant  Co.  (Tex.)  82  &  W.  794,  790. 

POTION. 

See  ^'Noxious  Potion  or  Substance.** 

POWER. 

''A  power  exists  in  law  only  for  some 
purpose,  and,  when  fully  executed  by  the  ac- 
complishment of  its  purpose,  it  is  exhausted." 
City  of  Philadelphia  r.  Johnson,  67  AtL  1114, 
208  Pa.  645. 

POWER  COUFIiliD  WITH  AH  UTTEE- 
EST. 

"A  power  coupled  with  an  interest  is 
when  the  power  or  authority  is  coupled  with 
an  Interest  in  the  thing  itself  actually  vested 
in  the  agent.  It  must  not  be  merely  an  inte^ 
est  in  that  which  is  produced  by  the  exercise 
of  the  power.  The  former  is  irrevocable, 
while  the  latter  is  revocable,  though  ex- 
pressed to  be  irrevocable."  Angle  v.  Mar- 
shall (W.  Ya.)  47  S.  B.  882,  886  (guoting 
Walker  v.  Denison,  86  111.  141^. 

When  a  power  of  attorn^  la  coupled 
with  an  interest,  by  such  interest  is  not 
meant  an  interest  in  that  which  is  produced 
by  the  exercise  of  power,  but  it  must  be  an 
Interest  in  the  property  in  which  the  power 
is  to  operate.  The  authority  to  sell  on  com- 
mission is  not  an  authority  coupled  with  an 
interest  Taylor  v.  Bums  (Ariz.)  76  Pac. 
623,  625  (citing  Trickey  v.  Crowe  [Ariz.]  71 
Pac.  968). 

Where  one  H.  made  written  application 
for  a  loan  from  M.^  and  in  such  application 
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appointed  M.*8  agent  his  iittorne7  in  fact  to 
execute  a  note  and  mortgage  In  case  H. 
failed  to  do  so,  and  thereafter  H.  died  before 
the  loan  was  advanced  or  the  application  ac- 
cepted by  M.,  such  power  of  attorney  was 
not  a  '"power  coupled  with  an  Interest,"  and 
was  terminated  by  the  death  of  H.  Brown  v. 
SkoUand,  97  N.  W.  543,  545,  12  N.  D.  445. 

PRACTICABLE. 

See  "As  Soon  as  Practicable.** 

PRACTICE  OF  MEDICINE  AND  SUR- 
GERY. 

"The  term  'practice  of  medicine  and 
surgery*  embraces  probably  the  larger,  and 
certainly  by  far  the  most  profitable,  part  of 
the  treatment  of  diseases,  but  Is  not  coex- 
tenslYe  with  the  latter  term,  and  cannot  be 
made  so,  unless  surgery  and  medicine  are 
adopted  as  the  state  system  of  treatment  and 
all  other  methods  are  made  Indictable.*'  A 
statute  designating  who  are  eligible  to  prac- 
tice medicine  and  surgery,  and  defining  the 
expression  "practice  of  medicine  and  sur- 
gery** as  meaning  *'the  management  for  fee 
or  reward  of  any  case  of  disease,  physical  or 
mental,  real  or  imaginary,  with  or  without 
drugs,  surgical  operations,  surgical  or  me- 
chanical appliances,  or  by  any  other  method 
whatsoever,"  attempts  to  create  a  monopoly, 
and  is  Yold.  State  y.  Biggs,  46  S.  B.  401,  405, 
133  N.  G.  729,  64  L.  B  A.  139,  98  Am.  St 
Bep.  731. 

PRECEDENT, 

Bee  'H^ondltlon  Precedent* 

PRECINCT. 

See  "Proper  Prednct" 

PRECIOUS  STONES. 

Articles,  such  as  bowlt,  yases,  trayt, 
wine  pitchers,  teacups,  altar  sets,  flower 
stands,  and  other  completed  articles,  manu- 
factured from  Jade  by  cutting,  carving,  or 
other  means,  are  not  '*preclous  stones,**  with- 
In  paragraph  435,  Schedule  N,  S  1»  c  11,  Tar- 
iif  Act  July  24, 1897,  30  Stat.  192  [U.  S.  Comp. 
St  1901,  p.  1633],  but  are  dutiable  under  par- 
agraph 97,  Schedule  B,  30  Stat  156  [IT.  S. 
eomp.  St  1901,  p.  1633],  covering  "articles 
and  wares  composed  wholly  and  in  chief 
value  of  mineral  substances.**  C.  L.  Tiffany 
&  Go.  T.  United  States  (U.  S.)  126  Fed.  255. 


PRE-EMPTION  INTEREST. 

A  pre-emption  interest  is  a  right  to  pur- 
chase at  a  fixed  price,  within  a  limited  time, 
fn  preference  to  others.  Davenport  T.  Far- 
lar,  2  UL  (1  Scam.)  814,  31^ 


PREFERENCE. 

In  order  to  constitute  a  •'preference,'* 
within  the  meaning  of  the  banlcruptcy  act 
the  debtor  must  do  some  act  to  facilitate  the 
proceedings.  Submissive  inactivity  la  not 
enough.  Johnson  v.  Anderson  (Neb.)  97  N. 
W.  339.  342. 

A  "preference,"  such  as  offends  the  bank- 
ruptcy act  must  be  one  likely  In  Its  results  to 
defeat  the  collection  by  other  creditors  of 
their  claims.  Essential  to  such  a  prefer- 
ence, therefore,  is  insolvency.  Knowledge 
or  a  reasonable  cause  to  believe  that  a 
preference  Is  intended  involves  knowledge 
of  a  reasonable  cause  to  believe  that  insol- 
vency exists  as  a  matter  of  fact.  Des  Moines 
Sav.  Bank  v.  Morgan  Jewelry  Co.,  99  N.  W. 
121,  123,  123  Iowa,  432. 

To  constitute  a  preferential  transfer,  it 
is  Immaterial,  under  the  bankruptcy  act  to 
whom  the  transfer  is  made,  if  it  be  made 
for  the  purpose  of  paying  the  chilms  of  one 
creditor  In  preference  to  those  of  others.  A 
creditor  of  a  bankrupt  cannot  escape  the  con- 
sequences of  the  bankrupt  act  regarding  un- 
lawful preferences  by  assigning  his  account 
to  a  purchaser  of  the  property  of  the  bank- 
rupt under  an  arrangement  whereby  such 
purchaser  offers  to  assume  the  liability  and 
satisfy  such  account  contingent  upon  the  pur- 
chase of  the  bankrupt's  property,  and  whoe, 
in  the  sale  of  such  bankrupt*s  property,  as  a 
part  of  the  consideration,  such  purchaser 
agrees  to  and  assumes  such  liability,  and  re- 
serves from  the  purchase  price  an  amount 
sufficient  to  satisfy  the  same.  Hackney  v. 
Hargreaves  Bros.  (Neb.)  99  N.  W.  675,  677 
(citing  5  Cyc.  294;  Goldman  r.  Smith  [U.  S.] 

93  Fed.  182). 

To  constitute  a  •'preference,*'  it  must  ap- 
pear that  the  bankrupts  have  made  a  trans- 
fer of  their  property,  the  effect  of  which  was 
to  enable  one  of  their  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  others  of 
such  creditors  of  the  same  chiss.  Bngel  v. 
Union  Square  Bank,  87  N.  Y.  S.  1070,  1074, 

94  App.  Div.  244. 

Transfers  of  property  amounting  to  pref- 
erences, within  the  bankruptcy  act  of  1898, 
contemplate  the  parting  with  the  bankrupt's 
property  for  the  benefit  of  the  creditors  and 
the  consequent  diminution  of  the  bankrupts 
estate.  It  Is  such  transactions  operating,  to 
defeat  the  purposes  of  the  act  which  under 
its  terms  are  preferences.  Insolvents,  by  de- 
positing money  in  a  bank  on  an  open  ac- 
count, subject  to  checks,  do  not  thereby  make 
a  transfer  of  property  amounting  to  a  pref- 
erence. New  York  County  Nat  Bank  v. 
Massey,  24  Sup.  Ct  199,  201, 192  U.  S.  138,  48 
L.  Ed.  380. 

The  payment  of  a  bank  by  an  insolvent 
within  four  months  prior  to  bankruptcy,  of 
notes  given  to  third  persons,  but  which  have 
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been  indorsed  to  and  are  owned  by  the  bank, 
constltuteB  a  preferential  payment,  within 
Bankr.  Act  July  1,  1898,  c.  641,  ^  eOa,  dO 
Stat  562  [U.  S.  Ck>mp.  St.  1901,  p.  8445].  In 
re  George  M.  Hill  Co.  (U.  8.)  130  Fed.  81S, 
318,  66  L.  R.  A.  6a 

PBEFEBENCE  Ut  DESIOHATIOH. 

The  words  "preference  in  designation," 
as  used  in  Rev.  St  1898,  §  35,  providing 
that,  when  two  or  more  conventions  or  cau- 
cuses shall  be  held  and  the  nominees  thereof 
certified,  each  claiming  to  be  the  regular  con- 
vention or  caucus  of  the  same  political  party, 
'^preference  in  designation"  shall  be  given  to 
the  nominations  of  the  ones  certified  by  the 
committee  which  has  been  officially  certified 
to  be  authorized  to  represent  the  party,  sug- 
gests* at  once  and  unmistakably  two  or  more 
designations,  one  for  the  party  ticket  which 
is  regular,  and  one  for  each  of  those  which 
are  irregular.  State  ▼.  Houser  (Wis.)  100  N. 
W.  064.  074. 

PREJUDICE. 

Prejudice  is  a  leaning  toward  one* side 
of  a  question  from  other  considerations  than 
those  belonging  to  it;  in  law,  a  bias  on  the 
part  of  Judge,  Jury,  or  witness  which  Inter- 
feres with  fairness  of  Judgment  It  applies 
ns  well  to  prejudice  in  favor  of  the  adverse 
party  as  to  prejudice  against  a  party  making 
un  application  for  transfer  of  a  cause  on  the 
ground  of  prejudice  of  the  Judge.  Keen  y. 
Brown  (Fla.)  35  South.  401,  402. 

PREMEDITATE. 

To  premeditate  is  to  think  of  a  matter 
before  It  is  executed.  The  word  "premedi- 
tate" would  seem  to  imply  something  more 
than  deliberate,  and  may  mean  that  the  party 
not  only  deliberated,  but  had  formed  in  his 
mind  the  plan  of  destruction.  State  v.  Dodds, 
46  S.  B.  228,  231,  64  W.  Va.  289. 

PREMEDITATED  DESIGN. 

The  meaning  of  the  words  "premeditated 
design,"  as  used  in  the  statutory  definition  of 
the  crime  of  murder  in  the  first  degree,  "not 
being  technical  words  of  the  common  law,  is 
to  be  found  in  their  meaning  as  used  in  the 
best  dictionaries  and  standard  authorities. 
'Premeditation'  is  composed  of  *pre'  and 
^meditation,'  and  means  the  act  of  premedi- 
tating; previous  deliberation;  forethought. 
Deliberation  and  premeditation  are  synony- 
mous. Century  Diet  *And  Isaac  went  out 
to  meditate  in  the  field  at  eventide.'  Gen. 
zxiv,  63.  rrhis  book  of  the  law  shall  not  de- 
t)art  out  of  thy  mouth,  but  thou  shalt  medi- 
tate thereon  day  and  night'  Josh,  i,  8. 
'Meditate  upon  these  things;  give  thyself 
wholly  to  them.'  1  Tim.  iv,  15.  'Let  the 
words  of  my  mouth  and  the  meditations  of 
my  heart  be  acceptable,'  etc.    Psalm  xiz,  14. 


The  word  'meditate,'  as  thns  used  In  the 
Bible,  Implies  all' the  thoughts  which  can  be 
generated  in  the  mind  by  the  exercise  of  the 
discursive  or  regulative  faculties.  It  certain- 
ly implies  everything  that  is  implied  in  the 
word  *deli berate'  and  more."  In  a  prosecu- 
tion for  murder,  an  instruction  to  the  effect 
that  no  specific  time  is  required  to  consti- 
tute premeditation,  but  if  the  mind  of  the 
acciised  was  in  a  condition  to  form  a  pur- 
pose, there  was  sufiicieht  time  for  the  form- 
ing of  that  purpose,  and  for  the  mind  to  be 
conscious  of  that  purpose  to  kill,  it  is  suffi- 
cient time  to  constitute  premeditation,  and 
if  the  Jury  believe  beyond  a  reasonable  doubt 
that  defendant  had  fully  formed  a  purpose  to 
shoot  and  kill,  and  that  he  was  conscious  of 
that  purpose  when  he  fired  the  shot,  the^ 
would  find  him  guilty  of  murder  in  the  first 
degree,  does  not  afford  a  clear  and  correct 
Interpretation  of  the  meaning  and  design  of 
the  Legislature  in  the  use  of  the  phrase 
"premeditated  design"  In  a  statute  providing 
that  the  nnlawful  killing  of  a.  human  being, 
when  perpetrated  from  a  premeditated  de- 
sign to  effect  the  death  of  the  person  killed, 
or  any  human  being,  or  when  committed  in 
the  perpetration  of  or  In  the  attempt  to  per- 
petrate any  arson,  etc.,  shall  be  murder  in 
the  first  degree.  Cook  t.  State  (Fla.)  35 
South.  665,  671,  67& 

"Intent  to  kill  means  Just  what  the  ordi- 
nary signification  of  the  words  suggest 
whether  it  be  described  by  the  words  'actual 
intent,'  'design,'  or  "premeditated  design' 
makes  no  difference.  When  we  leave  entire- 
ly out  of  view  those  subtleties,  often  indulged 
in,  in  discoursing  on  the  meaning  of  *premcdi- 
tated  design,'  and  give  to  words  the  meaning 
ordinarily  attributed  to  them,  the  person  who 
effects  the  death  of  another  by  design  does 
so  intentionally,  and  the  design  or  intent  is 
understood  to  necessarily  precede  the  act  by 
which  the  purpose  is  accomplished.  In  other 
words,  the  intent  is  understood  to  be  pre- 
meditated, or  thought  of,  because,  without 
mental  action,  the  purpose  could  not  be  form- 
ed. So,  when  it  is  said  that  the  slayer  in- 
tentionally caused  the  death  of  his  victim,  it 
is  at  the  same  time  said  that  he  caused  it  by 
design,  or  premeditated  design.  That  the 
word  'premeditated,'  as  used  in  the  statutes 
on  the  subject  of  felonious  homicide,  has  no 
other  significance  than  that  the  design  most 
precede  the  homicidal  act,  is  indicated  from 
the  evident  purpose  of  the  statute  makers  to 
give  the  same  meaning  to  the  term  "premedl- 
tated  design,'  where  used  inclusively  in  mm^ 
der  in  the  first  degree,  as  to  'design,'  where 
that  word  alone  Is  used  exclusively  in  murder 
in  the  third*  degree  and  manslaughter  in  the 
first,  second,  and  third  degrees."  Gupps  v. 
State  (Wis.)  96  N.  W.  546,  54a 

FREICEDITATION* 

"Premeditation."  in  the  statute  declaring 
it  murder  in  the  first  degree  for  any  person 
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to  purposely  and  in  his  deliberate  and  pre- 
meditated malice  kill  another,  is  the  mental 
operation  of  thinking  over  an  act  or  line  of 
action  already  decided  in  the  mind  before 
carrying  the  act  or  line  of  action  into  execu- 
tion. State  y.  Undgrind,  74  Pac.  665,  666»  83 
Wash.  440. 

PREMISES. 

The  term  ••premises"  may  or  may  not 
include  land,  but  may  be  held  to  mean  only 
the  right,  title,  or  interest  conveyed;  and  its 
exact  meaning,  when  found  in  contracts  and 
conveyances,  must  be  determined  according 
to  the  intention  of  the  parties  as  ascertained 
from  the  contract  and  the  facts  and  circum- 
stances attending  its  making.  Merchants' 
Bldg.  Imp.  Co.  V.  Chicago  Exch.  Bldg.  Co.,  71 
N.  E.  22,  27,  210  lU.  2d. 

An  owner  contracted  to  sell  land  on 
which  the  purchaser,  as  lessee,  had  erected 
buildings,  with  a  right  to  remove  the  same. 
The  contract  provided  that  the  owner  should 
advance  the  purchaser  a  specified  sum,  and 
that  the  purchaser  should  keep  "said  prem- 
ises insured  for  the  benefit  of  the  owner." 
The  purchaser  gave  to  the  owner  a  bill  of  sale 
of  the  buildings  and  improvements,  which  re- 
cited that  it  was  supplemental  to  the  con- 
tract for  the  purchase  of  the  real  estate  and 
security  only  for  the  payments  called  for,  and 
that  it  should  be  void  when  all  the  payments 
were  made.  At  the  time  of  the  sale  there 
were  other  buildings  on  the  land  than  those 
which  belonged  to  the  purchaser.  The  word 
'"premises,"  as  used  in  the  contract,  which 
the  purchaser  was  to  keep  insured  for  the 
benefit  of  the  owner,  referred  to  buildings 
other  than  those  belonging  to  the  purchaser 
as  lessee.  Dankwardt  v.  Prussian  Nat  Ins. 
Co.,  98  N.  W.  603,  6(H,  123  Iowa,  7a 


PREMIUM. 

See  "Gross  Premium  Plan*';  "Gross  Pre- 
miums"; ••Installment  Premium  Plan"; 
••Renewal  Premium.** 


PREPONDERANCE    OF    THE    EVI- 
DENCE 

An  instruction  that  by  a  ••preponderance 
of  the  evidence"  is  meant  a  greater  weight 
of  evidence  is  correct  Ewen  v.  WUbor,  70 
N.  B.  575,  578,  208  111.  402. 


PRESCRIPTION. 

Adverse    possession    dlstingoished,    see 
••Adverse  Possession.** 


PRESENCE 

Bee  ••Constractiye  Presence.* 


PRESENT. 

See  ••For  the  Present*^ 

PBESENT  FAOt  CONSIDERATION. 

The  words  **present  fair  consideration** 
must  be  determined  from  all  the  facts  and. 
conditions  surrounding  the  purchase,  and  if 
the  price  paid  was  in  cash,  and  an  amount 
equal  to  the  fair  value  of  the  goods,  under 
all  the  circumstances,  the  consideration  would 
be  present  and  fair.  Schiliing  v.  Curran 
(Mont)  76  Pac.  998,  1002. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  % 
578,  80  Stat  564  [U.  S.  Comp.  St  1901.  p: 
3449],  which  requires  a  "present  fair  con- 
sideration*' to  support  a  mortgage  given  with- 
in four  months  prior  to  banl^ruptcy,  a  mort- 
gage securing  notes  for  $1,500,  bearing  6  per 
cent  interest,  for  which  the  consideration 
was  a  loan  of  $1,310,  the  remainder  being  fOr 
additional  interest  and  bonus,  wiil  be  sus- 
tained, where  taken  in  good  faith,  but  only 
to  the  extent  of  the  money  actually  ad- 
vanced, with  interest  Where  the  security  is 
taken  for  a  loan  of  money,  the  present  fair 
consideration  cannot  ordinarily  be  greater 
than  the  sum  of  money  lent  In  re  Sawyer 
(U.  S.)  130  Fed.  884. 

PRESENTED. 

An  indictment  is  ••presented**  when  It  Is 
delivered  by  the  foreman,  in  the  presence  of 
the  grand  Jury,  to  the  court  and  filed  with 
the  clerk.  Shivers  v.  Territory,  74  Pac.  899, 
901,  13  Okl.  406. 

PRESS. 

See  ••liberty  of  the  Press.** 

PRESUMPTION. 

A  presumption  is  a  deduction  which  the 
law  expressly  directs  to  be  made  from  par- 
ticular facts.  Lake  County  y.  Neilon,  74 
Pac.  212,  214,  44  Or.  14. 

••A  presumption  is  a  rule  of  law  that 
a  court  or  Jury  shall  or  may  draw  a  particu- 
lar inference  from  a  particular  fact  or  from 
particular  evidence,  unless  and  until  the 
truth  of  such  inference  is  disproved.'*  State 
y.  Dodds,  46  S.  E.  228,  231,  54  W.  Va.  289 
(quoting  Lawson,  Presump.  Ey.  639,  640). 

A  presumption  is  a  deduction  which  the 
law  expressly  directs  to  be  made  from  cer^ 
tain  facts,  and  unless  controverted,  the  find^ 
ing  must  be  according  to  the  presumption! 
Alferitz  v.  ArrivUlaga,  77  Pac.  657,  658^  143 
Cal.  646. 

A  presumption  is  defined  as  an  inference^ 
afilrmative  or  disafflrmative,  of  the  truth  or 
falsity  of  any  proposition  of  fact;  drawn  by 
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a  process  of  probable  reasoning,  In  the  ab- 
sence of  actual  certainty  of  its  truth  or  falsi- 
ty, or  until  such  certainty  can  be  ascertained. 
In  re  Daiiey's  Estate,  88  N.  Y.  Supp.  538^  &40. 
48  Misc.  Rep.  652. 

"Presumptions  are  a  sort  of  proof,  and 
a  substitute  in  certain  stages  of  a  case  for 
affirmatlTe  testimony.  A  disputable  pre- 
sumption may  operate  as  a  prima  facie  case 
upon  a  particular  point  A  presumption  act- 
ing as  a  prima  facie  case  stands  as  proved 
until  the  prima  facie  is  destroyed  by  con- 
troverting evidence."  The  casting  of  the 
burden  of  proof  on  one  party  or  the  other  in 
a  given  case  does  not  destroy  the  presump- 
tions in  favor  of  a  party  which  exist  under 
the  general  law  of  evidence.  The  Wildcroft 
(U.  8.)  130  Fed.  521,  528. 

The  law  does  not  attach  the  presumption 
of  guilt  to  any  given  circumstance,  nor  does 
it/equire  the  accused  to  overcome  the  pre- 
sumption thereby  raised  in  order  to  be  enti- 
tled to  an  acquittal.  What  the  law  does  say 
is  that  the  fact  of  possession  is  evidence  of 
guilt,  upon  which  a  conviction  may  properly 
be  returned,  unless  the  other  facts  or  cir- 
cumstances developed  be  such  that,  notwith- 
standing the  recent  possession,  the  Jury  still 
entertains  a  reasonable  doubt  of  the  defend- 
ant's participation  in  the  crime.  It  is  in  this 
sense  that  the  words  ''presumption"  and 
'*prima  facie  evidence"  must  be  understood, 
when  employed  in  this  connection.  State  y. 
Rrady,  97  N.  W.  62,  64,  121  Iowa,  561. 

PBESUMPTIOK  OF  FAOT. 

''A  presumption  of  fact  is  a  rule  of  law 
that  -a  fact  otherwise  doubtful  may  be  in- 
inferred  from  a  fact  which  is  proved.  A 
presumption  is  an  inference  as  to  the  exist- 
ence of  a  fact,  not  actually  known,  arising 
from  its  usual  or  necessary  connections  with 
others,  which  are  known.  Presumptions  of 
fact  are  but  inferences  drawn  from  other 
facts  and  circumstances  in  the  case,  and 
should  be  made  upon  common  principles  of 
Induction.  Presumptions  of  fact  are  at  best 
but  mere  arguments,  and  are  to  be  Judged 
by  the  common  and  received  tests  of  the 
troth  of  propositions  and  the  validity  of  ar- 
guments." State  V.  Dodds,  46  S.  E.  228,  231, 
54  W.  Ya.  289  (quoting  Lawson,  Presump. 
Et.  639,  640). 

PRESUMPTION  OF  ULW. 

A  presumption  of  law  is  a  mle  of  law 
that  a  particular  inference  shall  be  drawn 
by  a  court  or  Jury  from  a  particular  circum- 
stance. State  V.  Dodds,  46  8.  E.  228,  231, 
54  W.  Ya.  289  (citing  Lawson,  Presump.  Ev. 
639,  640). 

PRESUMPTl  V  IS  EVIDEKCB  OF  GUILT. 

Although  the  term  **presumptive  evi- 
dence of  guilt,"  as  applied  to  a  certain  state 


of  facts,  may  perhaps  sometimes  indicate  no 
more  than  tliat  the  facts  referred  to  may 
be  considered  by  the  Jury  as  evidence  from 
which  guilt  may  be  inferred  as  a  matter  of 
fact,  and  not  as  a  matter  of  law,  yet  it  is 
always  unwise,  in  giving  the  Jury  instruc- 
tions as  to  the  evidence,  to  say  that  from 
any  particular  fact  a  presumption  of  guilt 
arises.  The  question  of  guilt  is  one  to  be 
determined  by  the  Jury  on  all  the  facts. 
State  y.  Poe,  98  N.  W.  587,  591,  123  Iowa, 
118. 

PRETENSE. 

See  "False  Pretense."* 

PRETERMIHED  DEFENSE. 

Where  a  defendant  In  an  action  to  re- 
cover the  penalty  for  the  maintenance  of  an 
existing  fence  encroaching  on  a  highway, 
fails  to  avail  himself  of  the  defense  of  title 
to  land  where  the  fence  is  located,  such  de- 
fense has  become  what  is  called  a  "pi'^ter- 
mitted  defense,"  to  which  equity  will  not 
listen  as  a  ground  for  affirmative  relief,  and 
he  is  not  entitled  to  maintain  a  suit  in  equity 
to  restrain  the  supervisors  from  removing  a 
contemplated  fence,  to  be  located  on  substan- 
tially the  same  ground.  Swennes  v.  Sprain 
(Wis.)  97  N.  W.  511,  512. 

PREVAILING  PARTY. 

Where,  in  an  action  to  establish  a  lien 
on  a  chattel  in  favor  of  plaintiff,  to  the  total 
exclusion  of  a  warehouseman's  lien  in  favor 
of  defendant,  defendants  lien  for  a  portion  of 
his  charges  was  sustained,  plaintiff  was  not 
entitled  to  costs,  as  being  the  "prevailing 
party,"  within  Municipal  Court  Act  Laws 
1902,  p.  1584,  S  330,  awarding  costs  to  the  pre- 
vailing party  in  the  Municipal  Court  Singec 
Mfg.  Co.  V.  Becket  85  N.  Y.  Supp.  391. 

A  person  appearing  and  filing  with  per- 
mission of  the  court  a  motion  to  dismiss  the 
action  becomes  thereby  a  party,  and  if  his 
motion  is  sustained,  and  action  dismissed, 
he  is  the  '^prevailing  party,"  and  Is  entitled 
to  costs,  under  Rev.  St  1883,  c  82,  S  13a 
Thomas  v.  Thomas,  56  AtL  651,  653^  98  Me. 
18i. 

PRICE. 

See  "Satlsfttetory  Price." 

PRIMA  FACIE  EVIDENCE. 

The  law  does  not  attach  the  presumption 
of  guilt  to  any  given  circumstance,  nor  does 
it  require  the  accused  to  overcome  the  pre- 
sumption thereby  raised  in  order  to  be  en- 
titled to  an  acquittal.  What  the  law  does 
say  is  that  the  fact  of  possession  Is  evidence 
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of  guilt  upon  which  a  conviction  may  prop- 
erly be  returned,  unless  the  other  facts  or 
circumstances  developed  be  such  that,  not- 
withstanding the  recent  possession,  the  Jury 
Btill  entertains  a  reasonable  doubt  of  the 
defendant's  participation  In  the  crime.  It  is 
in  this  sense  that  the  words  "presumption" 
and  "prima  facie  evidence**  must  be  under- 
stood, when  employed  in  this  connection. 
State  V.  Brady,  97  N.  W.  02,  64,  121  Iowa, 
561. 

PRINCIPAL 

See  "Vice  PrlndpaL* 

Where  defendant  proposed  a  scheme  hy 
which  he  was  to  obtain  possession  of  certain 
Indictments,  for  the  purpose  of  destroying 
them,  and  under  such  scheme  the  indict- 
ments were  actually  removed  from  the  files 
of  the  court  and  delivered  to  him,  he  was 
a  "principal**  throughout  the  transaction; 
and  if  he  took  them  from  the  person  actually 
removing  them,  either  with  or  without  his 
consent,  he  was  guilty  of  a  theft  of  public 
records.  People  v.  Mills,  70  N.  B.  786,  791, 
178  N.  y.  274,  18  N.  Y.  Cr.  R.  269  (citing 
Pen.  Code,  {  29;  People  v.  Bliven,  112  N.  Y. 
79,  19  N.  E.  G38,  8  Am.  St.  Rep.  701;  People 
v.  Peckens,  153  N.  Y.  576,  47  N.  B.  883). 

"To  constitute  one  a  principal  in  the  sec- 
ond degree,  he  muRt  not  only  be  present 
when  the  crime  is  committed,  but  must  aid 
and  abet  the  actual  perpetrator  of  the  crime. 
One  who  is  present  when  the  crime  is  com- 
mitted, but  neither  assists  in  its  commission 
nor  shares  in  the  criminal  intent  of  its  per- 
petrator," is  not  a  principal  in  the  second  de- 
gree. Thornton  v.  State,  46  S.  E.  640,  641, 
119  Ga.  437. 

PBINOIPAL  PLACE  OF  BESIDEKCE. 

"Principal  place  of  residence**  means 
place  of  residence.  A  person  pannot,  legally 
speaking,  have  two  places  of  residence;  and 
the  word  "principal**  may  be  properly  treat- 
ed as  surplusage,  in  a  petition  alleging  that 
the  petitioner  has  his  principal  place  of  resi- 
dence within  a  certain  district.  Ross-Lewln 
▼.  Goold,  71  N.  B.  1028,  1029,  211  111.  884. 

PBIHOXPAi:.I.T  ENGAGED. 

The  words  •*priucipally  engaged,**  in  a 
statute  exempting  from  execution  certain  ar- 
ticles necessary  to  carry  on  the  occupation 
in  which  one  is  principally  engaged,  are  not 
to  be  construed  with  reference  to  the  pro- 
ductiveness or  profit  of  one  kind  of  business 
over  another,  where  two  or  more  occupations 
are  followed  at  the  same  time,  but  with  ref- 
erence to  the  occupation  or  business  on  which 
the  partyftchiefly  relies  for  a  livelihood,  and 
that  engrosses  the  most  of  his  time  and  at- 
tention, not  for  a  day,  or  a  week,  or  month. 


but  through  the  year.    Smalley  y.  Masten, 
8  Mich.  529,  530,  77  Am.  Dec.  467. 

PRINTED. 

Under  Gen.  St.  1901,  |  1076,  providing 
that,  if  there  is  no  newspaper  printed,  print- 
ed notices  must  be  conspicuously  posted,  no- 
tices printed  on  a  typewriter  are  sufficient 
to  meet  the  statutory  requirements.  State 
ex  rel.  Coleman  v.  City  of  Oakland  (Kan.)  77 
Pac.  694,  696. 

PRINTED  MATTER. 

Paper  bags,  with  incidental  printing 
thereon,  are  not  "printed  matter,**  within  the 
meaning  of  Tariff  Act,  July  24,  1897,  c.  11, 
S  1,  Schedule  M,  par.  403,  30  Stat  189  [U.  8. 
Oomp.  St  1901,  p.  1673].  Kraut  v.  United 
States  07.  S.)  130  Fed.  392. 

PRIOR  DISCOVERY. 

To  constitute  a  "prior  discovery,"  which 
will  support  a  location  on  public  grounds  as 
an  oil  placer  claim  under  the  mining  laws, 
the  locator  must  have  actually  discovered  oil 
within  the  limits  of  his  claim.  Mere  surface 
indications  of  the  existence  of  oil  therein, 
however  strong,  are  not  sufficient,  nor  is  the 
existence  of  oil  on  adjoining  lands.  Bay  v. 
Oklahoma  Southern  Gas,  Oil  &  Mining  Co., 
73  Pac.  936,  940,  13  Okl.  425. 

PRISON. 

See  "State  Prison/' 

PRIVATE  CORPORATION. 

Private  corporations  are  those  created 
for  the  immediate  benefit  and  advantage  of 
the  individuals  constituting  them,  and  the 
franchises  conferred  are  to  be  exercised  for 
their  advantage.  The  corporation  stands  to 
them  in  the  relation  of  trustee,  holding  the 
property  owned  by  it,  and  dividing  the  prof- 
its arising  from  its  management  and  the  em- 
ployment of  its  franchises,  for  these  individ- 
uals as  cestuis  que  trust.  Trustees  of  Car- 
rick  Academy  v.  Clark  (Tenn.)  80  S.  W.  64, 
67. 

A  railroad  company  is  a  '^private  corpo- 
ration," in  the  purview  of  Const  $  87,  pro- 
viding that  the  operation  of  any  general  law 
shall  not  be  suspended  by  the  Legislature  for 
the  benefit  of  any  individual  or  private  cor^ 
poration.  Yazoo  &  M.  V.  R.  Co.  v.  Southern 
Ry.  Co.,  36  South.  74,  76,  83  Miss.  746. 


PRIVATE  FERRY. 

A  private  ferry  is  for  the  transporta- 
tion of  one's  own  property  in  his  own  boat 
Parsons  v.  Hunt  (Tex.)  81  &  W,  120,  122. 


PRIVATE  PROPERTY 


PRIVATE  PROPERTY. 

A  public  office  l8  not  private  property. 
Mlal  ▼.  Ellington,  46  S.  B.  961,  971,  134  N.  a 
131,  65  L.  R.  A.  697. 
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not  entitle  the  lessee  to  a  perpetual  right 
ct  renewal,  bat  constituted  a  letting  from 
month  to  month  after  the  expiration  of  the 
term  specified.  Tischner  y.  Butledge,  77 
Pac.  388,  35  Wash.  285. 


PRIVATE  ROAD.     ^ 

"Private  roads"  are  not  to  be  understood 
as  being  synonymous  with  'Vays"  at  com- 
mon law,  but  as  indicating  a  particular  class 
of  highways  or  public  ways  over  which  any 
one  may  pass  without  committing  trespass. 
Hartley  v.  Vermillion,  74  Pac.  987,  991,  141 
Gal.  339  (citing  Sherman  v.  Buick,  32  Gal. 
241,  91  Am.  Dec.  577). 

PRIVATE  WAY. 

•The  common-law  writers  divided  pri- 
vate ways  into  several  classes,  according  to 
the  purpose  or  purposes  for  which  the  right 
of  way  could  be  used.  Thus,  Lord  Coke, 
adopting  the  civil  law,  divided  them  into 
three  kinds:  A  footway,  called  'iter';  a 
footway  and  horseway,  called  'actus*;  and 
a  cartway,  which  embraced  the  other  two, 
called  *vla*;  to  which  was  added  a  drift- 
way— a  road  over  which  cattle  could  be  driv- 
en. Woolrych  also  makes  these  four  classes 
of  ways:  Footways;  footways  and  horse- 
ways; foot  horse,  and  carriage  ways;  and 
driftways.  But  these  old  classifications  of 
private  ways  are  not  exhaustive  of  the  sub- ' 
Ject,  for  as  a  private  way  for  any  particular 
purpose  could  always  be  created  by  a  grant 
and  in  theory  always  rested  upon  a  grant, 
it  is  evident  that  when  one  person  granted 
to  another  a  right  of  way  extending  from 
the  land  of  the  grantee  over  the  land  of  the 
grantor,  for  the  private  use  of  the  gprantee,  in 
any  manner  and  for  any  particular  purpose, 
a  private  way  was  created."  A  right  of  way  i 
for  a  private  railroad  across  the  lines  of  oth-  j 
ers,  for  a  person  or  corporation  engaged  in  , 
the  business  of  quarrying  granite  or  other 
stone,  is  a  private  way.  Jones  ▼.  Venable, 
47  8.  B.  549,  550,  120  Ga.  1. 

*There  are  difTerent  kinds  of  public  ways 
and  difTerent  kinds  of  private  ways,  but  all 
ways  are  included  in  the  one  or  the  other 
general  classification,  though  some  may  par- 
take of  the  nature  of  both,  being  maintained 
and  operated  for  private  gain  and  for  use  by 
the  public.  Jones  ▼.  Venable,  47  S.  B.  549, 
550,  120  Ga.  1. 


PRIVILEGE. 

See  "Conditionally  Privileged**;   'Terms 
and  Gonditions,  Rights  and  Privileges." 

Where  a  lease  provided  a  rental  payable 
ooonthly  for  a  certain  term  "with  the  privi- 
lege; at  the  same  rate  and  terms  each  year 
thereafter  from  year  to  year/'  such  lease  did 


PRIVILEGED  OOMMUNIOATIOK. 

A  libelous  communication  is  regarded  as 
privileged,  if  made  bona  fide,  upon  any  sub- 
ject-matter in  which  the  party  communicat- 
ing has  an  interest  or  in  reference  to  which 
he  has  a  duty,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although  it 
contains  incriminating  matter  which,  with- 
out this  privilege,  would  be  slanderous  and 
actionable;  and  this,  though  the  duty  be  not 
a  legal  one,  but  only  a  moral  or  social  duty 
of  imperfect  obligation.  Kersting  v.  White 
(Ma)  80  S.  W.  730,  734  (citing  Byam  v.  Col- 
lins, 11  N.  Y.  143,  19  N.  B.  75.  2  U  R.  A.  129, 
7  Am.  St  Rep.  726). 

In  Hix  V.  State  (Tex.)  20  S.  W.  550,  the 
definition  of  a  "privileged  communicntion*" 
from  Ormsby  v.  Douglas,  37  N.  Y.  477,  is 
quoted  approvingly  as  follows:  "The  rule  is 
well  settled  that  a  communication  which 
would  otherwise  be  slanderous  and  actiona- 
ble is  privileged  if  made  in  good  faith  upon 
a  matter  involving  an  Interest  or  duty  of  the 
party  making  it  though  such  duty  be  not 
strictly  legal,  but  an  imperfect  obligation  to 
a  person  having  a  corresponding  interest  or 
duty."    Stayton  v.  State  (Tex.)  78  S.  W.  107L 

PRIVITY. 

"In  the  law  of  estoppels,  privity  signifies 
merely  succession  of  rights — ^that  is,  the  dev- 
olution in  whole  or  in  part  of  the  rights  and 
duties  of  one  person  upon  another ;  *  ^  * 
the  derivation  of  rights  by  one  person  from 
and  holding  in  subordination  to  those  of  an- 
other, as  in  the  case  of  a  tenant  No  one 
can  be  bound  by  or  take  advantage  of  the 
estoppel  of  another,  who  does  not  succeed 
or  hold  subordinate  to  his  position."  Ten- 
ants in  common  are  not  in  privity  to  each 
other,  so  as  to  entitle  them  to  take  advan- 
tage of  an  estoppel  by  judgment  obtained 
by  one  co-tenant  suing  alone,  to  set  aside 
a  deed  executed  by  their  common  ancestor. 
Allred  v.  Smith,  47  S.  B.  597,  599,  135  N.  C. 
443,  65  L.  R.  A.  924  (quoting  Bigelow,  Bstopi 
347;  Black,  Judgm.  549). 

PRIZE. 

See  "Drawing  a  Prize.** 

PROBABLE. 

Liable  synonymous,  see  liable."* 

The  word  "probable"  is  defined  as  "hav- 
ing more  evidence  for  than  against;  sup- 
ported by  evidence  which  inclines  the  mind 
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to  believe,  but  leaves  some  room  for  doubt; 
likely;"  and  in  common  acceptation  the 
word  Implies,  when  applied  to  a  condition 
which  may  be  supposed  beforehand,  that  we 
know  facts  enough  about  the  condition  sup- 
posed to  make  us  reasonably  confident  of  it, 
or,  at  the  least,  that  the  evidence  preponder- 
ates in  its  favor.  Gallamore  v.  City  of  Oma- 
ha, 75  rac.  978,  980,  84  Wash.  879  (citing 
Webst  Int  Diet). 

PBOBABI.E  CAUSE. 

Probable  cause  in  an  action  for  mali- 
cious prosecution  does  not  depend  on  the  ac- 
tual state  of  the  case  in  point  of  fact  but 
upon  the  honesty  and  reasonable  belief  of 
the  party  commencing  the  prosecution.  The 
want  of  probable  cause  is  essential  for  every 
suit  for  malicious  prosecution.  Richardson 
▼.  Dybedahl  (S.  D.)  98  N.  W.  1G4,  1G5. 

Probable  cause,  in  an  action  for  mali- 
cious prosecution,  does  not  depend  on  the 
actual  state  of  the  case  in  point  of  fact  for 
there  may  be  probable  cause  for  commen- 
cing a  criminal  prosecution  against  a  party, 
although  subsequent  developments  may  show 
his  absolute  innocence.  Mundal  v.  Minne- 
apolis &  St  L.  R.  Co.  (Minn.)  99  N.  W.  273, 
274. 

Probable  cause  has  been  variously  de- 
fined as  '^reasonable  cause,  such  as  would 
operate  on  the  mind  of  a  discreet  man ;  prob- 
able cause,  such  as  would  operate  on  the 
mind  of  a  reasonable  man.**  There  must  be 
such  a  state  of  facts  as  would  lead  a  man 
of  ordinary  caution  and  prudence  to  believe 
and  entertain  an  honest  and  strong  suspi- 
cion that  the  person  is  guilty.  McMorris  v. 
Howell,  85  N.  Y.  Supp.  1018,  1019,  89  App. 
Div.  272. 

Probable  cause,  unlike  malice,  is  not  de- 
termined by  the  standard  of  tlie  particular 
defendant  but  of  the  ordinarily  prudent  and 
cautious  man,  exercising  conscience,  impar- 
tiality, and  reason,  without  prejudice,  upon 
the  facts;  and  an  honest  belief,  unfounded 
upon  reasonable  grounds,  is  not  sufficient. 
Rawson  v.  Leggett,  90  N.  Y.  Supp.  6,  7,  97 
App.  Div.  416  (citing  Heyne  y.  Blair,  62  N. 
Y.  19). 

Probable  cause  has  reference  to  the  com- 
mon standard  of  human  judgment  and  con- 
duct and  malice  refers  to  the  mind  and 
judgment  of  the  defendant  in  the  particular 
act  charged  as  a  malicious  prosecution. 
Griswold  v.  Grlswold,  77  Pac.  672,  673,  143 
Gal.  617. 

PROCEED  TO  ENFORCE. 

The  words  **proceed  to  enforce,**  In  a 
statute  providing  that  creditors  may  proceed 
to  enforce  a  judgment  at  any  time  within 
10  years  after  the  entry  thereof,  mean  to 


take  steps  to  make  it  effectual  by  legal  pro- 
cess. Issuing  execution  on  a  money  judg- 
ment is  such  a  step.  **To  proceed  to  enforce** 
and  *'to  enforce**  are  materially  different 
things.  Davidson  y.  Gaston,  16  Minn.  230, 
240  (Gil.  202,  212). 

PROCEEDING. 

,  See  "Condemnation  Proceeding";  "Con- 
tempt   Proceeding";     "Criminal    Pro- 
ceeding"; "Equitable  Proceedlu^";  "Spe- 
cial Proceeding.'*    , 
Any  proceeding,  see  "Any.** 

PBOOEEDHfO  HI  REM. 

See  "In  Rem.** 


PROOE£DIHO  IH  WHICH  THE  UNIT- 
ED STATES  IS  INTERESTED. 

See  "Interested.** 

PROCEEDINGS. 

The  word  "proceedings,**  In  the  recital 
of  the  case-made  that  it  contains  all  the  pro- 
ceedings, includes  the  evidence.  John  Deere 
Plow  Co.  V.  Jones  (Kan.)  75  Pac.  1039;  Id., 
76  Pac.  750. 

In  Laws  1003,  p.  243,  c  122,  S  200,  the 
Legislature  used  the  expression  "proceedihgs 
of  any  kind  commeDced  and  now  pending 
and  not  completed  on  behalf  of  any  city*' 
with  reference  to  the  subjects  then  under 
consideration,  and  did  not  refer  to  Judicial 
proceedings,  but  to  the  organization,  powers, 
and  duties  of  cities  of  the  first  class,  and  par- 
ticularly of  Issuing  bonds  and  the  erection 
of  public  improvements,  and  it  was  to  pro- 
tect such  proceedings  commenced  under  pre- 
viously existing  law  that  the  saving  clause 
was  enacted.  State  ex  rel.  H ungate  v.  City 
of  Topeka  (Kan.)  74  Pac.  647,  65a 

PROCEEDS. 

The  word  "proceeds,**  as  used  in  Const 
art  8,  S  8,  relating  to  the  permanent  school 
fund,  and  declaring  that  the  proceeds  of  all 
lands  that  have  been  or  may  hereafter  be 
granted  to  the  state  shall  be  a  perpetual  fund^ 
for  common  school  purposes,  Implies  a  sale 
and  conversion  of  the  lands  into  money; 
and  the  statement  in  the  section  that  the 
proceeds  shall  be  a  perpetual  fund  places  it 
beyond  question  that  the  true  meaning  of 
the  provision  Is  that  such  lands  might  be 
sold  and  the  proceeds  Invested.  McMurtry 
v.  Bngelhardt  (Neb.)  08  N.  W.  40.  41. 

The  word  "proceeds,**  as  used  in  Rev. 
Laws,  c.  08,  S  2,  relative  to  Sabbath  break- 
ing, but  which  permits  the  giving  on  Sunday 
of  an  entertainment  by  a  religious  or  chart- . 
table  society,  the  "proceeds**  of  which,  if  any, 
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are  to  be  devoted  excluBively  to  a  cbarlta- 
ble  or  religious  purpose,  means  the  net  re- 
turns after  the  payment  of  necessary  expens- 
es incidental  to  the  entertainment,  taking  in- 
to account  not  only  that  which  is  received 
but  that  which  is  incidentally  and  properly 
paid  out  Commonwealth  v.  Alexander,  70 
N.  R  1017,  1018,  185  Mass.  551. 

The  word  •'proceeds,"  as  used  in  a  con- 
tract whereby  plaintiff  was  to  receive  all  the 
proceeds  of  logs  delivered  by  one  defendant 
to  another,  after  deducting  advances  made 
thereon  by  the  other,  means  net  proceeds 
after  all  charges  for  delivery,  including  raft- 
age  and  boomage,  have  been  paid.  Moss 
Point  Lumber  Ca  v.  Thompson,  35  South. 
828,  83  Miss.  400. 

PROCESS. 

See  "Judicial  Process.** 

The  word  "process,"  as  used  In  Rev.  St 
I  Oil  [U.  S.  Comp.  St  1001.  p.  683].  provid- 
ing that  all  writs  and  processes  issuing  from 
the  courts  of  the  United  States  shall  be  un- 
der the  seal  of  the  court  from  which  they 
issue,  and  shall  be  signed  by  the  clerk  there- 
of, means  an  order  of  the  court,  although  it 
may  be  issued  by  the  clerk.  The  summons 
in  a  common  law  action  is  a  "process,"  but 
the  word  does  not  apply  to  a  notice  given 
unOfiT  Code  Va.  1S87,  §  3211,  authorizing  a 
Judgment  on  a  contract  to  be  obtained  on 
motion  after  15  days'  notice  to  defendant; 
and  under  the  Conformity  Act,  Rev.  St  { 
014  [U.  S.  Comp.  St  1901.  p.  6841,  an  action 
may  be  Instituted  by  such  a  notice  in  a  fed- 
eral court  in  Virginia  in  accordance  with  the 
state  practice.  Leas  &  McVitty  v.  Merriman 
(U.  S.)  132  Fed.  510.  513. 

Processes  issue  upon  pleadings,  orders. 
and  Judgments,  and  must  be  conformable  to 
such  pleadings  when  issued  on  them.  Farm- 
en'  Banking  A  Loan  Co.  y.  Mauck  (Neb.)  07 
M.  W.  835,  836. 

ntocEss  m  cnm.  action. 

See  -Civil  Action— Case— Sult-etc'* 


PROCHEIN  AMI. 

Quardlan    ad    litem    distinguished,    see 
«*Quardian  Ad  Litem." 


PROFANE. 

''As  a  general  rule,  words  are  profane 
or  not,  according  to  the  sense  in  which  they 
are  used;  and  it  is  necessary  to  show  by 
other  words  coupled  with  them  the  sense  in 
which  they  are  used,  to  make  a  valid  charge 
of  using  profane  language."  Roberts  v. 
»Ute,  47  a  iX  511,  120  Ga.  177. 


PROFESSION. 

Preachers  of  the  gospel  are,  in  a  popu- 
Uir,  and  also  in  a  technical,  sense,  profession^ 
al  men,  just  as  much  as  physicians,  teach- 
ers, and  lawyers.  A  minister  of  the  gospel 
is  therefore  following  a  profession,  witiiin 
the  law  which  makes  a  person  liable,  w^itti- 
out  proof  of  special  damage,  for  words  spok- 
en of  another,  with  reference  to  his  profes- 
sion, calculated  to  injure  him  therein;  and 
it  is  not  necessary  that  such  a  minister 
should,  at  the  time  the  words  are  spoken,  be 
receiving  compensation  for  his  services. 
Flanders  v.  Daley,  48  S.  E.  327,  120  Ga.  885. 

PBOFESSIOKAIi  CAPAOITT. 

A  physician  called  to  treat  a  patient 
against  his  will  acts  "In  a  professional  ca- 
pacity,*; within  Code  Civ.  Proc.  §  834,  pro- 
hibiting the  disclosure  by  a  physician  of  pro- 
fessional information.  Meyer  v.  Supreme 
Lodge  K.  P.,  70  N.  E.  Ill,  178  N.  Y.  63,  64  L. 
R.  A.  830. 

PROFIT. 

See  "Community  of  Profits'*;  •*Net  Prof- 
its" ;   "Surplus  Profits." 

The  word  "profits"  is  susceptible  of  the 
construction  that  it  includes  the  difference 
between  the  actual  cost  and  the  selling  pri- 
ces. Cooke  Y.  Cain,  77  Pac  682,  683,  35 
Wash.  353. 

"While  in  some  cases  the  profits  to  be 
accounted  for  are  spoken  of  as  damages, 
yet  in  no  case  that  has  been  presented  is  it 
held  that  damages,  as  distinct  from  or  ad- 
ditional to  profits^  can  be  decreed  in  equity 
in  a  copyright  case,  as  in  patent  causea 
While  the  word  'damages'  is  used  in  decrees, 
it  is  used  synonymously  with  *proflts.*  Con- 
fusion can  be  avoided  by  omitting  the  word 
'damages,'  since  the  word  'profits'  Is  more 
accurate,  and  sufficient"  Social  Register 
Ass'n  V.  Murphy  (U.  S.)  129  Fed.  148. 

PBOFIT  A  PBENDIUB. 

The  right  to  fish  is  in  the  ancient  legal 
French  called  a  right  "profit  a  prendre";  a 
right  so  peculiarly  for  personal  enjoyment 
that  it  is  incapable  of  being  acquired  by  the 
general  public,  either  by  custom  or  dedica- 
tion. Albright  v.  Sussex  County  X*ake  & 
Park  Commission  <N.  J.)  57  Atl.  308,  309. 

"Strictly  speaking,  a  right  to  cut  and 
take  ice  is  perhaps  more  in  the  nature  of  a 
profit  a  prendre  than  an  easement,  though 
it  comes  within  the  definition  of  an  ease- 
ment which  was  given  by  Chief  Justice  Sbaw 
in  Ritger  v.  Parker,  62  Mass.  (8  Cush.)  145, 
54  Am.  Dec.  744,  and  which  was  quoted  witb 
approval  by  the  court  in  Owen  v.  Field,  102 
Mass.  00."     A  leasee  for  a  round  sum,  of 
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premises  on  the  shores  of  a  pond,  to  be  used  i  Dlv.  202  (citing  Jennings  v.  Davis,  81  Conn. 

for  a  dwelling  house  and  other  buildings  for  i  134). 

tlie  ice  busiiiess,  and  providlug  that  the  les- 1 

8or  leases  to  the  lessee  the  right  to  cut  and  !  ppniUllCCnDY  WARRANTY 

take  ice  from  the  pond,  and  that  the  lessee,    rnumiOdUn  I    WMnnMi^  i  I. 

in  addition  to  the  rent*  shall  deliyer  to  the 

lessor  as  much  ice  as  shall  be  required  for 

two  families  during  the  lease,  annexes  the 

right  to  take  ice  to  the  leased  premises  as  an 

easement  or  a  profit  a  prendre.    Walker  Ice 

Co.  V.  American  Steel  &  Wire  Co.,  70  N.  B. 

937,  939, 185  Mass.  463. 

PROHIBITION. 

"The  ofl3ce  of  a  writ  of  prohibition  la  to 
restrain  excess  or  improper  assumption  of 
Jurisdiction."  Taylor  v.  Bliss  (B.  I.)  67  Atl. 
039  (citing  23  Am.  &  Eng.  £nc.  Law,  195). 

Prohibition  is  a  restraining,  not  a  cor- 
rectiTe,  remedy.  It  "Issues  only  to  prevent 
the  commission  of  a  future  act,  and  not  to 
undo  an  act  already  performed."  Prohibi- 
tion lies  "only  to  prevent  the  doing  of  an  act, 
and  can  never  be  used  as  a  remedy  for  acts 
already  done."  Williamson  v.  Mingo  County 
(W.  Va.)  48  S.  E.  835,  836  (quoting  High, 
Extr.  Leg.  Rem.  [3d  Ed.]  $  766:  Haldeman 
V.  Davis,  28  W.  Va.  324,  326). 

At  common  law  the  writ  of  prohibition 
was  issued  on  the  suggestion  that  the  cause 
originally,  or  some  collateral  matter  arising 
therein,  did  not  belong  to  the  inferior  Juris- 
diction, but  the  cognizance  of  some  other 
court.  "It  was  an  original  remedial  writ, 
provided  as  a  remedy  for  encroachment  of 
Jurisdiction.  Its  office  was  to  restrain  subor- 
dinate courts  and  inferior  Judicial  tribunals 
from  extending  their  Jurisdiction."  Stein  v. 
Morrison  (Idaho)  75  Pac.  246,  256. 


PROMISSORY  NOTE. 

As  property,  see  "Property.** 

A  promissory  note  Is  a  promise  In  writ- 
ing to  pay  a  specified  sum  at  a  time  therein 
fixed.  In  re  McGulre  &  Hanlein  (U.  S.)  132 
Fed.  394,  395. 

In  order  to  constitute  a  promissory  note, 
the  Instrument  must  be  for  a  specified  sum  or 
certain  sum  of  money.    Smith  y.  Myers  (111.) 

69  N.  E.  858,  860. 

A  promissory  note  is  a  written  engage- 
ment by  one  person  to  pay  another  abso- 
lutely and  unconditionally  a  certain  sum  of 
money  at  a  time  specified  therein.  White  v, 
Harris,  48  S.  E.  41,  43.  69  S.  C.  65. 

•^Promissory  notes,  among  our  people, 
are  regarded  as  securities  for  money,  more 
or  less  valuable;  indeed,  in  proportiou  as  the 
pecuniary  ability  and  credit  of  the  makers 
of  them  are  more  or  less  reliable."  Wagner 
▼.  Scherer,  85  N.  Y.  Supp.  894,  895,  89  App. 


Warranties  in  insurance  law  are  of  two 
kinds — ^affirmative  and  promissory.  Affirma- 
tive warranties  consist  of  a  representation  in 
the  policy  of  a  fact  Promissory  warranties 
are  those  that  require  that  something  shall 
be  done,  or  not  done  after  the  policy  takes 
effect  Rosenthal  Clothing  &  Dry  Goods 
Co.  V.  Scottish  Union  &  National  Ina  Co.  (W. 
Va.)  46  S.  E.  1021. 

PROMOTION. 

The  term  "promotion**  is  defined  as  an 
advancement,  or  the  act  of  exalting  in  rank 
or  honor  (Webst  Diet);  and  as  advance- 
ment to  a  higher  position,  grade,  class,  or 
rank;  preferment  in  honor  or  dignity  (Stand- 
ard Diet).  Const  art  5,  {  9,  requires  pro- 
motions in  the  civil  service  to  be  made  ac- 
cording to  the  merits,  to  be  ascertained,  as 
far  as  practicable,  by  competitive  examin* 
ation;  and  Laws  1899,  p.  795,  c.  370,  pass- 
ed in  pursuance  thereof,  provides  that  tele- 
graph operators  in  the  city  of  New  York  shall 
rank  as  sergeants  of  police,  and  that  the  se- 
lection of  captains  shall  be  made  from  the 
list  of  sergeants.  Held,  that  the  designation 
of  a  patrolman  as  telegraph  operator  by  the 
chief  of  police,  intended  to  be  permanent, 
was  a  promotion,  and,  being  made  without 
an  examination,  was  without  effect.  People 
V.  Partridge,  85  N.  Y.  Supp.  853»  854,  89  App. 
Div.  497. 

PROMPT. 

By  usage  of  the  Boston  grain  trade,  the 
phrase  "to  be  shipped  prompt"  means  to  be 
shipped  within  10  days.  Soper  y«  Tyler,  58 
Atl.  699,  700,  77  Conn.  104. 

PROOF. 

See    "Burden   of    Proof;    •'Indubitable 

Proof." 
Evidence  distinguished,  see  "Evidence." 

PROPER  CASH  ITEM. 

"Proper  cash  items"  in  a  cashier's  ac- 
counts ordinarily  include  not  only  money  on 
hand,  but  everything  for  which  he  has  paid 
out  the  association's  cash  during  a  particular 
day  or  business  period.  United  States  v. 
Young  (U.  S.)  128  Fed.  Ill,  114. 

PROPER  PARTY. 

The  meaning  of  the  term  ••proper  party," 
as  used  in  the  phrase  "is  not  a  proper  or  Acc- 
essary party,"  is  not  so  clear  as  the  meaning 
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of  the  term  "not  a  necessary  party."  The 
word  "or"  may  be  used  in  two  forms.  In 
one  It  corresponds  to  "either/*  and  In  that 
sense  the  term  '^proper  or  necessary"  would 
mean  either  proper  or  necessary — ^that  is, 
one  or  the  other.  In  the  other  form  it  means 
to  express  the  same  thing  alternatively  in 
different  words.  In  that  sense  the  term  **not 
proper  or  necessary"  would  imply  that  it  was 
not  proper — that  is,  not  necessary.  Jones  r. 
Kansas  City,  Ft  S.  &  M.  B.  Co.»  77  &  W. 
890,  893,  178  Mo.  528. 

PROPER  PRECINCT. 

"Proper  precinct,"  as  used  in  Rev.  St. 
art.  1589,  providing  that,  if  there  be  no  Jus- 
tice of  the  peace  qualified  to  try  the  suit  in 
the  proper  precinct,  the  suit  may  be  com- 
menced before  the  nearest  justice  of  the 
peace  of  the  county  who  is  not  disqualified  to 
try  the  same,  means  that  precinct  in  which 
the  suit  is  req^red  by  the  general  rule  to 
be  commenced  or  may  be  commenced  under 
some  one  of  the  thirteen  exceptions  of  arti- 
cle 1585;  and,  if  none  of  these  exceptions  are 
applicable,  then  the  proper  precinct  is  the 
one  in  the  county  where  the  defendant  or 
one  or  more  of  the  defendants  resides,  not  a 
county  in  which  one  of  the  defendants  re- 
sides. Aspermont  Drug  Co.  y.  J.  W.  Crowdus 
Drug  Co.  (Tex.)  80  8.  W.  258,  250. 

PROPERLY. 

The  word  "properly,"  as  used  In  Code 
Civ.  Proc  i  1739,  requiring  a  certificate  of 
the  clerk  attached  to  the  transcript  that  the 
undertaking  on  appeal  has  been  properly 
filed,  has  reference  to  the  time  of  the  filing 
of  the  undertaking;  and  if  it  appears  by  fair 
Intendment  from  the  wording  of  the  certifi- 
cate, or  by  a  comparison  of  the  date  of  its 
filing  with  that  of  the  filing  of  the  notice  of 
appeal,  that  the  undertaking  has  been  filed  in 
time,  this  is  sufilcient  Davidson  y.  Wam- 
pier,  74  Pac.  82,  83,  29  Mont  61. 

PROPERTY. 

See  "Community  Property**;  'liOSt  Prop- 
erty"; "Personal  Property";  "Private 
Property";  "Public  Property";  "Sepa- 
rate Property." 

All  my  properl^,  see  "All." 

Any  property,  see  "Any." 

The  word  "property"  implies  the  exclu- 
sive right  of  possessing,  enjoying  and  dis- 
posing of  a  thing;  and,  when  used  subjec- 
tively, it  means  that  with  respect  to  which 
this  right  exists,  or  that  which  is  one's  own. 
Vann  y.  Edwards,  47  S.  H.  784,  787,  135  N. 
C.  661. 

The  word  "property,"  within  Rev.  St 
1899,  §  7979,  declaring  that  no  insurance  com- 
pany shall  take  a  risk  on  any  property  in 


this  state  greater  than  three-fourths  of  the 
value  of  the  property  Insured,  and,  when 
taken,  its  value  shall  not  be  questioned  in 
any  proceeding,  embraces  both  real  and  per^ 
sonal  property.  Howerton  v.  Iowa  State 
Ins.  Co.,  80  S.  W.  27,  29,  105  Mo.  App.  575. 

The  direction  in  a  will  that  the  testator's 
business  shall  be  carried  on  with  his  "estate 
and  property"  comprehends  the  use  of  all  his 
real  and  personal  property  for  that  pur- 
pose. It  would  seem  to  be  evident  that  to 
use,  in  carrying  on  the  business,  the  testa- 
tor's estate  and  property,  is  to  apply  thereto 
all  income,  however  It  may  be  produced,  from 
either  form  of  property.  Thorn  v.  De  Bre- 
teuil,  71  N.  B.  470,  473,  179  N.  Y.  64. 

In  Civ.  Code,  S  485,  making  railroads  re- 
sponsible for  injury  they  may  occasion  to 
domestic  animals  on  a  line  which  passes 
through  or  along  the  property  of  the  owner 
of  the  animals,  "property"  is  interchange- 
able with  "estate."  That  a  tenant  has  a 
property  in  land  may  not  be  doubted.  Wal- 
ther  V.  Sierra  B.  Co.,  74  Pac.  840,  841,  141 
Cal.  288. 

The  word  "property,"  as  used  in  fire  pol- 
icy providing  that  it  shall  become  void  if  the 
property  therein  described  shall  be  shut  down 
or  become  inoperative,  vacant,  unoccupied, 
etc.,  refers  to  the  entire  plant,  and  not  to  any 
specific  building.  Central  Montana  Mines 
Co.  V.  Fireman's  Fund  Ins.  Ca  (Minn.)  100 
N.  W.  8. 

A  policy  covering  certain  mining  prop- 
erty, consisting  of  a  quartzmlU,  hoist  build- 
ing, bunkhouse,  assay  office,  and  other  build- 
ings constituting  a  part  of  the  entire  sys- 
tem, contained  the  warranty  that  the  assured 
should  at  all  times,  when  the  property  there- 
in described  should  be  idle  or  inoperative, 
keep  a  constant  day  and  night  watchman  on 
duty,  provided  that,  if  such  property  should 
be  idle  or  shut  down  for  more  than  30  days 
at  any  one  time,  notice  should  be  given  to 
the  company,  and  permission  to  remain  idle 
should  be  indorsed  on  the  policy.  The  prop- 
erty described  in  the  policy  referred  to  and 
included  the  entire  system,  and  not  any  par- 
ticular property  specified  as  the  mill,  which 
was  not  shut  down  and  idle,  and  hence  the 
policy  was  valid.  Central  Montana  Mines 
Co.  v.  Fireman's  Fund  Ins.  Co.  (Minn.)  90  N. 
W.  1120,  1123. 

Under  the  word  "property,"  as  used  in 
Bankr.  Act  July  1,  1898,  c  541,  $  70,  subd.  5, 
30  Stat.  566  [U.  S.  Comp.  St  1901,  p.  3451], 
vesting  in  the  trustee  the  title  of  the  bank- 
rupt to  all  property  which,  prior  to  the  filing 
of  the  petition,  he  could  by  any  means  have 
transferred,  or  which  might  have  been  levied 
on  and  sold  under  judicial  process  against 
him,  the  intent  was  to  vest  the  trustee  with 
all  rights  and  claims  having  a  pecuniary 
value,  and  which  could  be  transferred  by  the 
party  or  parties  entitled.  In  re  Burnstine  (U. 
S.)  131  Fed.  828,  881« 
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The  word  "property,"  as  used  In  Gen. 
St.  1902,  M  2367-2377,  Imposing  a  succession 
tax  on  any  property  within  the  Jurisdiction 
of  the  state  which  shall  pass  by  will  or  In- 
heritance, is  used  to  Indicate  the  whole  or 
proportional  shares  of  estates  as  made  sub- 
ject to  the  tax;  and,  as  thus  used,  property 
in  such  estates  Is  within  the  Jurisdiction  of 
the  state  for  the  purpose  of  regulating  Its 
descent  and  distribution,  Is  within  the  Juris- 
diction of  the  court  of  probate  whoso  admin- 
istrator holds  it  for  distribution.  Heuce  the 
statute  Imposes  a  tax  on  the  personal  prop- 
erty of  a  decedent  administered  in  Connecti- 
cut, though  the  property  is  situated  in  other 
states.  Appeal  of  Gallup*  57  Atl.  609,  702, 
76  Conn.  617. 

The  word  "property,**  as  used  in  Const, 
art  1,  S  17,  providing  that  no  person's  prop- 
erty shall  be  taken,  damaged,  or  destroyed 
for,  or  applied  to,  public  use  without  ade- 
quate compensation  being  made,  is  held  to 
Incorporate  not  only  the  thing  owned,  but 
also  every  right  which  accompanies  owner- 
ship and  its  incident  A  property  owner  is 
entitled  to  recover  from  a  railroad  which 
constructs  its  yards  so  near  plaintiff's  resi- 
dence as  that  the  noise,  smoke,  cinders,  and 
gas  from  the  operation  by  defendant  of  its 
locomotives  thereon  injuriously  affects  plain- 
tiff's property.  Missouri,  K.  &  T.  R.  Co.  of 
Texas  y.  Calkins  (Tex.)  79  S.  W.  852,  853. 

The  terms  "life,  liberty,  and  property" 
are  representative  terms,  and  Intended  to 
cover  every  right  to  which  a  member  of  tbe 
body  politic  Is  entitled  under  the  law.  These 
terms  include  the  right  of  self-defense,  free- 
dom of  speech,  religious  and  political  free- 
dom, exemption  from  arbitrary  arrests,  the 
right  freely  to  buy  and  sell  as  others  may. 
Indeed,  they  may  embrace  all  our  liberties, 
personal,  civil,  and  political,  including  the 
rights  to  labor,  to  contract,  to  terminate  con- 
tracts, and  to  acquire  property.  None  of 
these  liberties  and  rights  can  be  taken  away, 
except  by  due  process  of  law.  Coffeyvllle 
Vitrified  Brick  &  Tile  Co.  v.  Perry  (Kan.)  76 
Pac.  848,  850,  66  L.  R.  A.  185  (citing  Gilles- 
pie V.  People,  188  111.  176,  58  N.  B.  107,  62  L. 
R.  A.  283,  80  Am.  St.  Rep.  176). 

Business* 

A  person's  business  is  property.  People 
T.  McFarlin,  89  N.  Y.  Supp.  527,  528,  43  Misc. 
Rep.  591. 

Oliose  la  aetloB* 

A  cause  of  action  Is  •'property*  which 
can  only  be  taken  from  an  Individual  or  a 
town  by  due  process  of  law.  Town  of  Wal- 
ton V.  Adair,  89  N.  Y.  Supp.  230,  234,  96  App. 
DIv.  75. 

A  right  of  action  Is  "property,"  within 
Gen.  St  1902,  {  237,  providing  that,  when  a 
person  having  property  shall  be  found  in- 
capable of  managing  his  affairs,  the  court 


shall  appoint  a  conservator  for  him.    Appeal 
of  Wentz,  56  Aa  625,  627,  76  Conn.  405. 

The  word  "property,**  In  Const  art  7,  { 
9,  relating  to  taxation.  Includes  money,  cred- 
its, Investments,  and  other  choses  in  action. 
State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of 
Assessors,  86  South.  91,  97,  111  La.  982. 

Credits* 

The  word  ^property,**  as  used  In  Const, 
art  8,  S  1,  declaring  that  taxes  shall  be  levied 
on  such  property  as  the  Legislature  shall  pre- 
scribe. Includes  credits,  and  hence  Rev.  St. 
1898,  S  103G,  declaring  that  personal  prop- 
erty, for  purposes  of  taxation,  shall  be  con- 
strued to  include  all  debts  due  from  solvent 
debtors,  Is  valid.  KIngsley  v.  City  of  Mer- 
rill (Wis.)  99  N.  W.  1044,  1045. 

Inol&oate  land  title* 

The  term  **property,**  as  used  In  the 
Louisiana  Purchase  Treaty,  "comprehends 
every  species  of  title.  Inchoate  or  complete, 
legal  or  equitable,  and  embraces  rights  which 
lie  in  contract,  executory  as  well  as  executed; 
and  no  principle  Is  better  settled  than  that 
inchoate  titles  to  land  are  property.'*  Cork- 
ran  Oil  &  Development  Co.  v.  Arnaudet,  85 
South.  747,  753,  111  La.  563  (citing  Bryan  v. 
Kennett,  113  U.  S.  179,  5  Sup.  Ct  407,  28  L. 
Ed.  908;  Delassus  v.  United  States,  84  U.  S. 
[9  Pet]  117,  9  L.  Ed.  71;  Smith  v.  United 
States,  85  U.  S.  [10  Pet]  826,  9  L.  Ed.  442; 
Slidell  V.  Grandjean,  111  U.  S.  412,  4  Sup.  Ct 
475,  28  L.  Ed.  321;  Williams  y.  Close,  12  La. 
Ann.  873;  Sacket  ▼.  Hooper,  3  La.  107). 

Incorporeal  interest  of  inventor* 

The  Incorporeal  Interest  of  an  inventor 
in  an  article  conceived  prior  to  the  allowance 
of  a  patent  cannot  be  treated  as  "property," 
within  Bankr.  Act  July  1,  1898,  c.  541,  $  70a, 
cl.  5,  30  Stat  566  [U.  S.  Comp.  St  1901,  p. 
3451],  providing  for  the  surrender  of  all  prop- 
erty which  prior  to  the  filing  of  the  petition 
tbe  bankrupt  could  by  any  means  have  trans- 
ferred.   In  re  Dann  (U.  S.)  129  Fed.  495.  497. 

Iiabor* 

Labor  Is  property.  The  laborer  has  the 
same  right  to  sell  his  labor,  and  to  contract 
with  reference  thereto,  as  any  other  property 
owner.  The  right  of  property  involves,  as 
one  of  its  essential  attributes,  the  right  not 
only  to  contract,  but  also  to  terminate  con- 
tracts. Coffeyvllle  Vitrified  Brick  &  Tile  Co. 
V.  Perry  (Kan.)  76  Pac.  848^  850,  66  L.  B.  A. 
185. 

Mining  elaim. 

Mining  claims  are  "property,**  In  the  full- 
est sense  of  the  word,  and  their  ownership, 
transfer,  and  use  are  governed  by  a  well-de- 
fined Code  or  Codes  of  Law,  and  are  recog- 
nized by  the  states  and  federal  government. 
O'Connell  y.  Pinnacle  Gold  Mines  Co.  (U*  S.) 
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ISl  Fed.  106,  109  (citing  Forbes  v.  Gracey, 
94  U.  S.  7Q2»  24  L.  Ed.  813). 

Kote. 

A  promissory  note  is  tomething  more 
than  a  mere  written  promise.  It  is  a  nego- 
tiable instrument  It  is  recognized  by  the 
law  merchant  as  property.  Manning  y.  Ber- 
dan  (U.  S.)  132  Fed.  382. 

PBOPERTT  HI  POSSESSION. 

A  remainder  interest  is  not  "property  In 
possession/'  within  the  meaning  of  the  term 
as  used  in  a  statute  authorizing  the  sale  of  a 
vested  estate  for  division,  if  the  estate  be 
in  possession,  etc.  Berry  v.  Lewis  (Ky.)  82 
S.  W.  252,  253. 

PBOPEBTT  HOT  WITHIN  THE  STATE. 

The  expression  ''property  not  within  the 
state"  includes  not  only  property  not  in  fact 
within  the  state,  but  also  property  not  with- 
in the  state  in  contemplation  of  law.  Bates* 
Ann.  St.  Ohio,  $  2781,  which  provides  for  the 
listing  for  taxation  by  the  county  auditor  for 
previous  years  of  property  which  was  omit- 
ted in  such  years,  and  the  collection  of  taxes 
thereon  by  the  treasurer,  was  intended  to 
apply  only  to  property  which  was  properly 
taxable  in  such  years,  but  which  was  not  re- 
turned or  properly  returned  for  taxation.  All 
property  within  the  state  and  not  exempt  by 
law  is  taxed  by  section  2731,  and  it  was  not 
the  purpose  of  section  2781  to  tax  exempted 
property  or  property  not  within  the  state. 
Section  2781a  is  therefore  constitutional. 
Western  Assur.  Co.  of  Toronto  v.  Halllday 
(U.  8.)  127  Fed.  830,  838w 


PBOPEBTY       OF       THE       OOMMON- 
WEAJLTH. 

The  words  "the  property  of  the  common- 
wealth,'' as  used  in  Rev.  Laws,  c.  12,  {  5, 
BUbd.  2,  providing  that  "the  property  of  the 
commonwealth,  except  real  estate  of  which 
the  commonwealth  is  in  possession  under  a 
mortgage  for  condition  broken,"  shall  be  ex- 
empt from  taxation,  "mean  the  same  as  *all 
the  property  of  the  commonwealth*;  and  the 
fact  that  only  one  exception  is  made  shows 
that  no  other  exception  could  have  been  in- 
tended." Land  held  under  a  .bond  for  a  deed 
from  the  commonwealth,  on  which  a  private 
individual  has  erected  buildings  and  engaged 
in  manufacturing  business  thereon,  is  ex- 
empt Corcoran  v.  City  of  Boston,  70  N.  B. 
197,  185  Mass.  325. 

PBOPEBTT  BIGHT. 

A  liquor  tax  certificate,  if  not  "property" 
In  the  strict  sense  in  which  that  word  is  used, 
constitutes  a  property  right.  In  re  Cullinan, 
88  N.  Y.  Supp.  164,  166,  94  App.  Div.  445  (cit- 
ing Niles  V.  Mathusa,  47  N.  Y.  Supp.  38,  20 


App.  DlY.  483;  In  re  Lyman,  65  N.  Y.  Supp. 
673,  53  App.  Dlv.  330;  Id..  69  N.  Y.  Supp. 
809,  59  App.  Div.  217). 

PROSECUTION. 

Prosecution  for  yiolation  of  ordinance  as 
civil  suit,  see  "Civil  Action— Case- 
Suit— etc" 

A  penal  action,  or  action  to  recover  a 
penalty,  is  not,  in  the  language  of  a  consti- 
tutional provision,  a  **prosecution  by  indict- 
ment or  information,"  so  as  to  entitle  the 
party  to  a  Jury  trial  in  the  first  instance. 
Reagh  y.  Spann  (Ala.)  3  Stew.  100,  107. 

As  used  in  an  act  relating  to  the  taking 
of  testimony  of  witnesses  in  criminal  cases, 
which  provides  that  the  testimony  of  wit- 
nesses taken  in  writing  shall  be  sworn  to 
and  signed  by  the  witness  and  attested  by 
the  oflicer  taking  the  same,  and  returned  by 
such  oflicer  without  delay  into  court,  together 
with  the  notice  of  the  taking  of  the  testi- 
mony, with  such  ofllcer's  return  of  service 
annexed  and  attached  thereto  in  which  the 
prosecution  is  pending,  etc.,  the  term  *'pros- 
ecution  pending"  means  accusation  or  charge 
pending.  State  t.  Jackson,  35  South.  593, 
598,  111  La.  343. 

PROTESTED. 

See  "Duly  Protested." 

PROVIDED. 

The  word  "provided"  in  Its  ordinary  use 
signifies  a  condition.  Shipley  v.  Jacob  Tome 
Institute  (Md.)  58  Atl.  200,  203. 

Where  a  devise  Is  of  all  the  rest,  resi- 
due, and  remainder  of  testatrix's  property 
to  a  certain  person  and  his  heirs  forever, 
provided  he  should  take  care  of  the  tes- 
tatrix and  look  after  her  while  she  lived, 
the  word  **provided"  Imports  a  conditional 
rather  than  an  absolute  estate,  and  the  na- 
ture of  the  devise  and  the  circumstances  un- 
der which  it  was  made  manifest  an  intention 
on  the  part  of  the  testatrix  to  make  a  con- 
ditional rather  than  an  absolute  gift;  her 
object  being  to  make  provision  for  her  own 
care  and  comfort  during  the  remainder  of 
her  life.  Brennan  v.  Brennan,  71  N.  E.  80, 
81,  185  Mass.  560. 

PROVISIONS. 

The  word  "provisions,"  In  Gen.  St  1901, 
§  5864,  requiring  a  railroad  contractor  to  give 
bond  to  pay  all  laborers,  mechanics,  and  ma- 
terialmen, and  persons  who  supply  such  con- 
tractor with  provisions  or  goods  of  any  kind, 
includes  com,  oats,  and  bran.  Kansas  Cit>. 
Ft.  S.  &  M.  R.  CJo.  V.  Graham,  74  Pac  232. 
233,  67  Kan.  791« 
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PROXIMATE  CAUSL 

"In  discussing  legal  causatKm,  the 
phrase  'proximate  canse'  does  not  necessa- 
rily mean  tbat  which  is  nearest,  but  refers 
rather  to  the  efDcient  canse,  and  in  this 
sense  is  sometimes  referred  to  as  the  imme- 
diate and  direct  cause,  as  opposed  to  remote; 
and  the  words  'proximate,'  Immediate,'  and 
'direct'  are  frequently  used  as  synonymous." 
Godwin  v.  Atlantic  Coast  Line  R.  Ck>.,  48  S. 

B.  139,  141,  120  Oa.  747. 

"The  proximate  canse  of  an  event  must 
be  understood  to  be  that  which,  in  a  natu- 
ral and  continuous  sequence,  unbroken  by 
any  new,  independent  cause,  produces  that 
event,  and  without  which  that  event  would 
not  have  occurred."    Alice,  Wade  City  &  C. 

C.  Telephone  Co.  v.  Billingsley  (Tex.)  77  S. 
W.  255,  257  (quoting  Shear.  &  Bedf.  Neg.  % 
26). 

The  proximate  cause  is  not  necessarily 
the  one  nearest  to  the  event,  but  the  primary 
cause  may  be  the  one  proximately  respon- 
sible for  the  result,  although  it  may  operate 
through  one  or  more  successive  Instruments. 
If  the  primary  cause  was  so  linked  and 
bound  to  the  events  succeeding  it  that  all  to- 
gether they  create  and  become  one  continu- 
ous whole — ^the  one  event  so  operating  upon 
the  other  as  to  tie  the  result  to  the  primary 
cause — ^the  latter  will  be  the  proximate  cause 
of  the  injury.  If  there  is  some  new  and  in- 
dependent cause,  disconnected  from  the  first 
or  original  cause,  operating  in  itself,  which 
intervenes  to  produce  the  result,  the  chain 
of  sequence  will  be  broken,  and  the  primary 
fault  cannot  be  held  to  be  the  direct  and 
proximate  cause  of  the  injury.  Shippers* 
Compress  &  Warehouse  Co  v.  Davidson 
(Tex.)  80  S.  W.  1032.  1033. 

"Proximate  cause"  is  well  defined  as 
that  cause  which,  in  natural  and  continuous 
sequence,  unbroken  by  any  eflSclent,  inter- 
vening cause,  produced  the  result  complained 
of,  and  without  which  that  result  would  not 
have  occurred.  In  Baltimore  &  O.  R.  Co.  v. 
State,  33  Md.  543,  the  Supreme  Court,  In  de- 
fining "proximate  cause/*  said:  "By  proxi- 
mate cause  is  intended  an  act  which  directly 
produced,  or  concurred  directly  in  producing, 
the  Injury."  Claypool  v.  Wigmore  (Ind.)  71 
N.  E.  f)09,  510. 

"In  determining  the  proximate  cause  we 
must  look  to  the  direct  and  eflficlent  cause — 
that  is,  the  thing  amiss — and  determine 
whether  the  injury  resulted  therefrom.  An 
intervening  human  agency  may  break  the 
connection  between  the  negligent  act  and 
the  subsequent  injury,  but  that  agency  must 
act  either  independently  of  the  preceding  neg- 
ligence, or  the  intervening  action  must  have 
been  negligent,  so  as  to  constitute  an  inde- 
pendent proximate  cause,  in  order  to  break 
the  connection  between  the  wrong  complain- 
ed of  and  the  injury."  Phinney  v.  Illinois 
8  Wds.  &  P.— 62 
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Proximate  canse,  so  far  as  applicable  to 
personal  injury  cases,  is  defined  as  "the  efiS- 
cient  cause;  that  which  acts  first  and  pro- 
duces the  injury  as  a  natural  and  probable 
result,  under  such  circumstances  that  he  who- 
is  responsible  for  such  cause  as  a  person  of 
ordinary  intelligence  and  prudence  ought  rea- 
sonably to  foresee  that  personal  injury  to 
another  may  probably  follow  from  such  per- 
son's conduct"  Feldschneider  v.  Chicago,  M. 
&  St  P.  R.  Co.  (Wis.)  99  N.  W.  1034,  1037 
(quoting  Deisenrleter  v.  Kraus-Merkel  Malt- 
ing Co.,  97  Wis.  279,  72  N.  W.  735). 

It  is  erroneous  to  define  "proximate,"  in 
charging  as  to  the  proximate  cause  of  the 
injury,  as  meaning  eflacient  or  material. 
Boyce  v.  Wilbur  Lumber  Co.,  97  N.  W.  563,. 
566,  119  Wis.  642. 

PROXY. 

"The  ordinary  proxy,  being  Intended  to 
be  for  an  election  merely,  does  not  enable 
the  proxy  to  vote  to  dissolve  the  corpora- 
tion, or  to  sell  the  entire  corporate  business 
and  property,  or  to  vote  upon  other  impor- 
tant business,  unless  such  proxy  itself  in 
general  or  special  terms  gives  the  proxy 
the  power  to  vote  on  such  questions."  A 
proxy  given  by  a  member  of  a  savings  com- 
pany, appointing  one  to  vote  in  the  mem- 
ber's place  in  all  matters  coming  before  any 
meeting  of  the  stockholders,  contemplates  ac- 
tion of  the  stockholders  only  with  reference 
to  matters  which  could  be  submitted  to  them 
under  such  articles  and  by-laws  as  existed 
at  that  time,  and  confers  no  authority  on 
the  person  holding  the  proxies  to  vote  on 
the  question  of  going  into  voluntary  liquida- 
tion. McKee  v.  Home  Savings  &  Trust  Co., 
98  N.  W.  609,  611,  122  Iowa,  731  (quoting 
2  Cook,  Corp.  [4th  Ed.]  S  610). 

PUBLIC  CORPORATION. 

See  "Quasi  Public  Corporation." 

Public  corporations  are  created  for  pub- 
lic purposes,  and  the  property  controlled  by 
them  is  devoted  to  the  objects  for  which  they 
are  created.  The  corporators  have  no  pri- 
vate beneficial  interest  either  in  the  fran- 
chises granted  or  the  property  controlled. 
Trustees  of  Carrlck  Academy  v.  Clark 
(Tenn.)  80  S.  W.  64,  67. 

Civ.  Code,  S  2856,  defines  public  corpora- 
tions as  those  formed  or  organized  for  the 
government  of  a  portion  of  the  state.  A 
corporation  incorporated  for  the  purpose  of 
erecting  an  armory  building  is  not  a  public 
corporation.  Arrison  v.  Company  D,  North 
Dakota  National  Guard,  08  N.  W.  83,  84,  12- 
N.  D.  554. 
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PUBLIC  DUTY. 

The  furnisbing  of  electric  light  and  en- 
ergy to  private  consumers  is  not  a  **public 
duty  or  function,"  within  the  meaning  of 
such  term  as  used  in  a  city  ordinance  pre- 
scribing the  formalities  for  the  adoption  of 
ordinances  providing  for  the  lighting  of 
streets  or  public  places,  etc.,  the  construc- 
tion and  operation  of  street  railroads,  etc., 
or  purporting  to  award  a  contract  covering 
the  performance  or  dlscharg:o  of  any  public 
duty  or  function.  Such  a  business  may  prop- 
erly be  called  private  as  contradistinguished 
from  a  municipal  or  public  duty  or  function, 
and  also  in  the  sense  that  it  is  conducted 
for  private  gain.  Strohmeyer  v.  Consum- 
ers' Electric  Co.,  85  South.  723,  721,  111  La. 
500. 

PUBLIC  LAND. 

The  words  •*pnbHc  land^'  describe  ••such 
lands  belonging  to  the  United  States  as  are 
subject  to  sale  or  disposal  under  general 
4aws."  Where  an  indictment  for  conspiracy 
to  deprive  the  government  of  land  by  reason 
of  a  fraudulent  homestead  entry  alleged  that 
the  lands  sought  to  be  acquired  were  public 
lands,  and  that  defendants  had  conspired  to 
defraud  the  United  States  out  of  a  portion  of 
such  land»  it  was  not  demurrable  for  fail- 
ure to  allege  other  facts  showing  that  the 
land  was  in  fact  public  land  or  subject  to 
homestead  entry.  United  States  v.  McKin- 
ley  (U.  S.)  126  Fed.  242  (citing  Newhall  v. 
Sanger,  92  U.  S.  761.  23  L.  Ed.  769). 

The  words  •'public  lands"  are  not  al- 
ways used  in  the  same  sense.  Their  true 
meaning  and  effect  are  to  be  determined  by 
the  context  in  which  they  are  used,  and  it 
is  the  duty  of  the  court  not  to  give  such  a 
meaning  to  the  words  as  would  destroy  the 
object  and  purpose  of  the  law  or  lead  to 
absurd  results.  United  States  v.  Blendaur 
(U.  S.)  128  Fed.  910,  913,  63  C.  C.  A.  636. 

PUBLIC  LETTING. 

To  constitute  a  public  letting  of  a  con- 
tract to  do  certain  work,  it  is  sufficient  that 
it  be  open  to  all — notorious;  that  reasonable 
public  notice  be  given;  and  that  the  public 
have  the  equal  privilege  of  bidding  and  be- 
coming contractors.  It  is  not  necessary  that 
the  publicity  shall  be  of  that  nature  which 
attends  sales  at  public  outcry.  Eppes  v. 
Mississippi,  O.  &  T.  R.  Co.,  35  Ala.  33,  61. 


PUBLIC  OFFICE 

As  private  property,  see  ••Private  PKq>- 
erty." 

A  public  office  is  a  mere  public  agency 
created  by  the  people  for  the  purpose  of  the 
administration  of  the  necessary  fimctlona  of 


organized  society,  and  the  agency  may  at 
any  time  be  terminated  by  the  power  which 
created  it  As  between  the  office  holder  and 
individuals  in  their  private  capacity,  and 
perhaps  as  against  any  authority  except  the 
sovereign  power  Itself  acting  in  pursuance 
of  a  power  of  removal  expressly  reserved  or 
necessarily  implied  from  the  nature  of  office, 
the  officer  is  entitled  to  the  full  protection 
of  the  law  in  his  right  to  hold  the  office, 
practically  to  the  same  extent  as  if  it  were 
private  property.  In  re  Carter,  74  Pac.  997, 
141  Cal.  816. 

A  public  office  is  an  agency  of  the  state. 
State  Y.  Michel  (La.)  86  South.  869,  870. 

FUBIJO  OFFIOEB. 

Where  either  the  people  or  the  Legisla- 
ture create  an  office  or  designate  a  person 
to  perform  some  function  of  government,  the 
head  of  such  an  office  would  be  a  public 
officer.  People  y.  Hamilton,  90  N.  Y.  Supp. 
547,  549. 

CoiQparlsim  elerk* 

A  comparison  clerk  In  the  county  clerk's 
office  of  the  county  of  New  York  is  a  public 
officer  in  the  civil  service  of  the  state.  Peo- 
ple V.  Hamilton,  90  N.  Y.  Supp.  97,  44  Misc. 
Rep.  577. 

Oovnty  judse. 

The  term  "public  officers,"  as  used  In 
Const,  art  12,  S  8,  providing  that  the  com- 
pensation of  any  public  officer  shall  not  be 
increased  or  diminished  during  bis  term  of 
office,  when  construed  in  connection  with  the 
provisions  that  no  money  shall  be  paid  out 
of  the  treasury  except  on  appropriation  by 
law,  and  on  warrant  drawn  by  the  proper 
officer,  and  that  the  general  appropriation 
bill  shall  embrace  only  appropriations  for  or- 
dinary expenses  of  the  executive,  legislative, 
and  judicial  departments,  etc.,  and  with 
article  5,  $  19,  article  30,  §$  8,  15,  and  article 
21,  ft  2,  providing  for  the  terms  and  salaries 
of  county  Judges,  and  supreme  and  county 
Judges,  applies  only  to  state  officers  who 
draw  their  salaries  from  the  state  treasury, 
and  does  not  include  the  county  judges. 
Hauser  v.  Seeley  (S.  D.)  100  N.  W.  437,  438. 

Insnranee  asent. 

An  insurance  agent,  as  such,  is  not  a 
public  officer,  nor  is  his  character  a  matter 
of  public  Interest;  except  as  the  public  has 
an  indirect  interest  In  the  private  charac- 
ter and  conduct  of  every  member  of  society; 
but  this  interest  is  not  sufficient  to  Invoke 
the  privilege  in  libel,  granted  in  case  wh<>re 
one  holds  or  is  a  candidate  for  some  position 
of  public  trust  Morse  Y.  Times- Republican 
Printing  Co.  (Iowa)  100  N.  W.  867.  8T8. 

Police  station  janitor. 

A  Janitor  of  a  police  station,  appofnf^d 
for  a  year,  is  not  a  pub.Uc  officer,  but  a 
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mere  employd*  whose  contract  gives  him  no 
estate  for  years  In  the  station  honse,  and  no 
right  of  entry  l>eyond  a  revocable  license. 
Wiggln  V.  City  of  Manchester,  68  Aa  622, 
523,  72  N.  H.  678. 

Boad  ov«rMev  cr  supervisor. 

**A  road  overseer  Is  a  public  officer,  and 
obstructing  him  In.  the  performance  of  his 
duties  as  such  public  •  officer  constitutes  a 
public  offense."  Richardson  v.  Dybedahl  (S. 
D.)  98  N.  W.  164,  166. 

A  supervisor  of  public  roads  Is  a  public 
officer.  Mlal  v.  Bllington,  46  S.  BL  861«  962, 
ld4  N.  a  131,  65  L.  B.  A.  697. 

PUBLIC  PIER. 

A  public  pier  Is  subject  to  the  ordinary 
uses  of  a  public  way,  which  In  populous 
towns  Is  a  street  Borough  of  Seabrlght  v. 
AUgor,  56  Atl.  287,  288,  69  N.  J.  Law,  6a. 

PUBLIC  PLACE. 

street  comers  are  not  necessarily  "^ub- 
Uc  places,"  within  Rev.  St  1898,  %  1130, 
which  requires  the  county  or  city  treasurer, 
four  weeks  prior  to  the  sale  of  land  for 
taxes,  to  post  copies  of  a  notice  of  sale  and 
statement  of  the  lands  In  at  least  four  public 
places  in  such  county.  "It  Is  a  matter  of 
common  knowledge  that  a  conspicuous  place 
at  many  street  comers  In  cities  are  com- 
paratively obscure  and  secret  places,  and  to 
post  a  notice  of  tax  sale  In  a  conspicuous 
place  at  such  comers  would  most  likely  fail 
to  attract  observation  and  meet  the  public 
view."  Shepherd  v.  Kahle  (Wis.)  97  N.  W. 
506,607. 

PUBLIC  POLICY. 

The  public  policy  of  this  state  Is  neces- 
sarily confined  to  the  regulation  of  Its  own 
affairs  and  transactions  occurring  within  Its 
sovereignty.  No  state  can  be  said  to  have 
a  public  policy  as  to  the  administration  of 
justice,  or  as  to  the  service  of  quasi  public 
agencies,  or  as  to  contracts  made  with  re- 
spect thereto,  transpiring  wholly  abroad. 
The  public  policy  of  a  state  can  no  more 
have  extraterritorial  effect  than  can  a  stat- 
ute of  the  state.  Cleveland,  C,  G.  &  St  L. 
Ry.  Co.  V.  Drulen  (Ky.)  80  S.  W.  778,  780, 
66  U  R.  A.  275. 


PUBLIC  PROPERTY. 

^  Public  property  Is  what  belongs  to  the 
government — federal,  state,  or  municipal, 
fitate  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of 
Assessors,  86  South.  91,  97,  111  La.  982. 

The  words  "public  property,"  as  used  In 
Pol.  Code  1895,  S  762,  which  exempts  from 
taxation  aU  public  property,  includes  a  build- 


ing and  a  stock  of  liquors  owned  by  a  mo- 
nlcipal  corporation  and  operated  by  it  as 
a  dispensary;  and  this  Is  so  though  the  town 
had  no  legal  authwlty  to  maintain  and  op- 
erate a  dispensary.  Walden  v.  Town  of 
Whlgham,  48  8.  B.  159,  120  Ga.  646. 

The  phrase  "public  property  used  for 
public  purposes,*'  as  used  in  a  constitutional 
provision  empowering  the  Legislature  to  ex- 
empt public  property  used  for  public  pur- 
poses from  taxation,  authorizes  the  exemp- 
tion of  property  owned  by  a  city  necessary 
to  the  exercise  of  governmental  duties;  but 
not  property  held  and  used  by  a  city  for 
mere  money-making  purposes,  or  for  the 
comfort  of  Its  citizens.  Bonds  of  a  lighting 
company  given  to  the  city  in  consideration 
for  the  sale  of  its  lighting  plant  to  the  com- 
pany, the  Income  of  which  Is  used  by  the 
city  for  the  lighting  of  its  streets,  are  not 
such  public  property.  City  of  Frankfort  v. 
Commonwealth  (Ky.)  82  S.  W.  1008,  1009. 


PUBLIC  PURPOSE. 

The  phrase  "used  for  public  purposes," 
In  a  constitutional  provision  empowering  the 
Legislature  to  exempt  public  property  used 
for  public  purposes  from  taxation,  means  the 
same  as  the  words  "used  for  governmental 
purposes."  City  of  Frankfort  v.  Common- 
wealth (Ky.)  82  S.  W.  1008^  1009. 


PUBLIC  RECORD. 

A  record  of  a  hospital  made  by  a  Junior 
assistant  surgeon,  connected  with  the  hos- 
pital, showing  that  at  a  time  specified  there- 
in a  doctor  removed  to  the  hospital  a  person 
whose  name  and  address  were  entered  in  the 
record,  is  not  a  "public  record"  kept  by  a 
public  officer  In  the  discharge  of  his  duties. 
Kemp  V.  Metropolitan  St.  R.  Co.,  88  N.  Y. 
Supp.  1,  2,  94  App.  Div.  822. 


PUBLIC  ROAD. 

The  test  as  to  whether  or  not  a  road  is 
a  public  road  Is  not  simply  how  many  peo- 
ple actually  use  it,  but  how  many  may  have 
a  free  and  unrestricted  right  In  common  to 
use  It  If  It  Is  free  and  common  to  all  citi- 
zens, then,  no  matter  whether  It  Is  or  is 
not  of  great  length,  or  whether  It  leads  to  or 
from  a  village,  city,  or  hamlet,  or  whether 
it  Is  much  or  little  us^,  It  is  a  public  road. 
Henlnger  v.  Peery,  47  S.  E.  1013,  1014,  102 
Va.  896  (quoting  Elliott,  Roads  &  8t  SS  U, 
192). 


PUBLIC  SALE. 

A  public  sale  is  a  sale  in  pursuance  of  a 
notice,  by  auction  or  public  outcry,  Robins 
v.  BeUaa  (Pa.)  4  Watts,  255, 258. 


PUBLIC  SPORT 

PUBLIC  SPORT. 
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PUBLIC  UTILITY. 


PUBLIC  WORK 


A  public  sport,  game,  show,  or  enter- 
tainment Is  one  held  out  and  given  to  the 
public.  People  v.  Poole,  89  N.  Y.  Supp.  773, 
774,  44  Misc.  Rep.  118. 

PUBLIC  USE. 

A  public  use  must  be  either  a  use  hy  the 
public  or  by  some  agency  which  Is  quasi 
public,  and  not  simply  a  use  which  may  in- 
cidentally or  indirectly  promote  the  public 
interest  or  general  prosperity  of  the  state. 
Healy  Lumber  Co.  t.  Morris,  74  Pac.  681, 
685,  33  Wash.  490,  63  L.  R.  A.  820,  99  Am. 
St.  Rep.  964. 

Property  is  taken  for  **public  use**  when 
the  taking  Is  for  use  that  will  promote  a 
public  interest  and  which  use  tends  to  de- 
velop the  great  natural  resources  of  the 
commonwealth.  The  taking  of  property  for 
the  purpose  of  obtaining  water  for  the  Irri- 
gation of  a  farm  and  to  render  the  same  pro- 
ductive is  a  taking  for  a  public  use.  Nash 
V.  Clark,  75  Pac.  371,  373,  27  Utah,  158. 

The  term  "public  use,"  as  employed  in  a 
constitutional  provision  that  no  person's  prop- 
erty shall  be  taken,  damaged  or  destroyed, 
or  applied  to  public  use  without  adequate 
compensation  being  made,  etc.,  is  not  that 
use  which  either  the  Legislature  or  the 
courts  may  deem  a  public  benefit  or  advan- 
tage, but  means  the  same  as  ''use  by  the 
public/*  and  Is  synonymous  with  the  em- 
ployment or  application  by  the  public  of  the 
thing  taken.  It  means  that,  though  property 
Is  vested  in  private  individuals  or  corpora- 
tions, the  public  yet  retains  certain  definite 
rights  to  the  use  or  employment  of  the 
property.  Borden  v.  Trespalacios  Rice  & 
Irrigation  Co.  (Tex.)  82  S.  W.  461,  465. 

*'The  reason  of  the  case  and  the  settled 
practice  of  free  government  must  be  our 
guides  in  determining  what  Is  or  is  not  to 
be  regarded  as  a  public  use,  and  that  can 
only  be  considered  such  where  the  govern- 
ment Is  supplying  its  own  needs  or  is  fur- 
nishing facilities  to  its  citizens  in  regard 
to  those  matters  of  public  Interest,  conven- 
ience, and  welfare  which,  on  account  of 
their  peculiar  character  and  the  difficulty  of 
making  provisions  for  them  otherwise,  it  Is 
alike  proper,  useful,  and  needful  for  the 
government  to  provide."  The  right  to  fish 
in  an  Inland  lake  in  New  .lersey  cannot  bo 
separated  from  the  ownership  of  the  lake 
and  taken  under  the  power  of  eminent  do- 
main, because,  first,  the  natural  supply  of 
fish  therein  Is  so  small  as  to  be  incapable  of 
meeting  the  public  demand,  and,  second,  the 
object  of  acquiring  such  a  right  is  not  use 
which  Implies  utility,  but  mere  sport  or 
pastime.  Albright  v.  Sussex  County  Lake  & 
Park  Commission  (N.  J.)  57  AtL  398,  400 
^quoting  Cooley,  Const  Lim.  553). 


A  switch  track  which  is  part  of  a  gen- 
eral railway  system,  and  which  may  be  used 
by  any  or  ail  who  have  occasion  to  ship 
freight  over  it,  and  which  is  not  designed 
for  the  exclusive  use  or  convenience  of  any 
particular  person  or  corporation,  is,  although 
from  its  location  and  surroundings  only  a 
limited  number  of  persons  will  have  occa- 
sion to  use  it,  a  public  utility.  Stockdale  v. 
Rio  Grande  Western  Ry.  Co.  (Utah)  77  Pac 
849. 

PUBLIC  WATER. 

The  term  "public  waters,**  as  used  In 
Sess.  Laws  1903,  p.  223,  relating  to  the  ap- 
propriation and  division  of  the  public  waters, 
refers  to  all  water  running  in  natural  chan- 
nel streams,  and  the  state  may  by  proper  ap- 
plication regulate  the  appropriation  and  use 
thereof.  Boise  City  Irrigation  &  Land  Co. 
T.  Stewart  (Idaho)  77  Paa  25,  27. 

A  natural  fresh-water  pond  containing 
15  or  more  acres,  though  situated  in  the 
midst  of  and  entirely  surrounded  by  the  land 
of  a  private  owner,  is  •'public  water,"  and  the 
ownership  in  the  land  ceases  at  the  water's 
edge  or  at  high-water  mark.  Doll)eer  v.  Sun- 
cock  Waterworks  Co.,  58  Ati.  504,  506,  72  N. 
H.  562. 


PUBLIC  WAY. 

There  are  different  kinds  of  public  ways 
and  different  kinds  of  private  ways,  but  all 
ways  are  included  in  the  one  or  the  other 
general  classification,  though  some  may  par- 
take of  the  nature  of  both,  being  maintained 
and  operated  for  private  gain  and  for  use  by 
the  public.  Jones  v.  Yenable,  47  S.  E.  549, 
550,  120  Ga.  1. 

A  road  or  way  established  under  a  stat- 
ute authorizing  a  mine  owner  to  establish 
ways  from  a  railroad  to  his  coal  mine  is  a 
public  way  In  the  sense  that  the  public  may 
use  and  enjoy  It  in  the  way  in  which  roads 
and  highways  are  ordinarily  used  by  it,  and 
the  mine  owner  who  procured  it  to  be  estab- 
lished must  use  the  special  privileges  which 
the  act  confers  on  him  in  such  manner  as  not 
to  destroy  the  right  of  the  public  or  prevent 
its  enjoyment  Railroad  Commission  of  Tex- 
as v.  St.  I^uis  Southwestern  R.  Co.  of  Texas 
(Tex.)  80  S.  W.  102,  104  (citing  Phillips  v. 
Watson,  63  Iowa,  28,  18  N.  W. 


PUBLIC  WORK. 

The  term  "public  work,"  as  used  In  a 
provision  of  a  city  charter  prohibiting  the 
assembly  from  directly  contracting  for  any 
public  work,  or  Impi-ovement  or  repairs  there- 
on, or  fixing  the  price  or  rate  therefor,  and 
prescribing  the  method  by  whi'Ji  such  work 


PUBLICATION 
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or  improvement,  eta,  shall  be  done,  baa  no 
technical  meaning,  and  Includes  every  species 
and  character  of  work  done  for  the  public  and 
for  which  the  tazpaying  citizens  are  liable. 
It  includes  contracts  for  the  removal  and  dis- 
position of  city  garbage,  which  contract  was 
let  to  a  sanitary  company,  which  disposed  of 
the  garbage  by  the  method  known  as  "reduc- 
tion." State  v.  Butler,  77  S.  W.  560,  668,  178 
Mo.  272. 


PUBLICATION. 


See  «*Last  Publication.'' 
Anonymous    publication, 
mouB.** 


PUNISHMENT. 


See     "Cruel     Punishment"; 
Punishment" 


The  detention  of  a  female  minor  in  the 
House  of  the  Good  Shepherd  under  an  ordi- 
nance relating  to  Juvenile  vagrants,  and  au- 
thorizing the  detention  of  such  persons  until 
they  reach  a  certain  age,  is  not  a  "punish- 
ment," being  designed  for  her  good  and  wel- 
fare, to  protect  her  against  herself  and  from 
evil-minded  parties  surrounding  her.  State 
ex  rel.  Caillouet  v.  Marmouget,  35  South.  529, 
533,  111  La.  225. 

PUNITIVE  DAMAGES. 

"Punitive  damages  have  now  come  to  be 
generally,  though  not;  universally,  regarded, 
not  only  a  punishment  for  wrong,  but  as  vin- 
dication of  private  right  This  is  the  basis 
upon  which  they  are  now  placed  in  this 
state."  Beaudrot  v.  Southern  R.  Co.,  48  S.  B. 
106,  107,  69  S.  C.  160. 

PURCHASE. 

See  "Indirect  Purchase.* 

The  word  "purchase,"  as  used  in  an  aflB- 
davit  of  defense  in  an  action  based  on  a  boolc 
account  for  goods  sold,  averring;  that  defend- 
ant never  purchased  or  authorizod  the  pur-  ; 
chase  of  the  property  mentioned  in  the  book 
of  entries  attached  to  the  affidavit  of  demand,  I 
under  a  reasonable  construction  covers  de-  \ 
fendant's  liability  as  purchaser,   either  ex- 1 
press  or  implied,  upon  a  book  account  for  \ 
goods  sold  and  delivered.     A.  H.  Davenport 
Co.  V.  Addicks  (DeL)  57  Atl.  532.  533. 

PURCHASED. 

rbe  word  "purchased"  may  mean  a  com- 
pleted transaction,  or  it  may  mean  a  transac- , 
tion  still  incomplete.    State  v.  Ware  (N.  J.) 
58  Atl.  595,  596. 


PURCHASER. 

See  "Bona  Fide  Purchaser.* 

A  petitioner  for  condemnation  is  not  In 
any  sense  a  purchaser  or  creditor  within  the 
purview  of  the  registration  statutes.  Atlan- 
ta, K.  ft  N.  Ry.  Co.  y.  Southern  Ry.  Co.  (U. 
S.)  131  Fed.  657,  666. 

The  word  "purchaser,"  as  used  in  a  stat- 
ute declaring  unrecorded  chattel  mortgages 
to  be  void  as  against  creditors  and  bona  fide 
purchasers  for  value,  includes  a  mortgagee 
for  value.  Eason  y.  Garrison  St  Kelly  (Tex.) 
82  S.  W.  800,  801. 

PURCHASER  FOR  A  VAI.UABI.E  COH- 
SEDERATIOK. 

A  mortgage  taken  to  secure  a  debt  con- 
temporaneously contracted  constitutes  the 
Infamous  -  mortgagee  a  "purchaser  for  a  valuable  con- 
sideration," who  will  be  protected  in  equity 
against  outstanding  claims  or  incumbrances 
of  which  he  had  no  notice.  Atlanta  Nat. 
Building  &  Loan  Ass'n  v.  Gilmer  (U.  S.)  128 
Fed.  293,  296. 


see    ^'Anony- 


PURCHASER  nf  GOOD  FAITH. 

See,  also,  "Good  Faith." 

To  constitute  a  "purchaser  in  good 
faith,"  it  is  essential  that  there  be  a  valu- 
able consideration,  the  absence  of  notice,  and 
the  presence  of  good  faith.  If  the  existence 
and  concurrence  of  such  requisites  are  shown, 
it  is  immaterial,  so  far  as  a  third  person  Ih 
concerned,  whether  or  not  the  deed  of  the  pur- 
chaser was  properly  acknowledged.  Derrett 
v.  Britton  (Tex.)  80  S.  W.  562,  564. 

One  is  not  a  "purchaser  in  good  faith," 
so  as  to  be  protected  against  an  outstanding 
contract,  who  has  constructive  notice  of  such 
contract;  and  this  because  the  law  itself  im- 
putes, in  the  case  of  constructive  notice, 
knowledge  to  him.  But  one  may  honestly  be- 
lieve that  he  has  good  title  when  in  fact  he 
has  not,  and,  while  this  belief  will  not  avail 
him  as  against  an  outstanding  contract  or 
title  of  which  he  has  constructive  notice,  he 
will  nevertheless  be  entitled  to  be  protected 
in  his  permanent  improvements,  for  the  test 
of  good  faith  as  to  them  is  his  honest  belief 
that  he  has  good  title.  Hunter  v.  Coe,  97  N. 
W.  8G9,  872,  12  N.  D.  505. 

A  purchaser  is  not  a  "purchaser  in  good 
faith"  of  any  part  of  the  bankrupt's  estate, 
if  title  or  security  was  accepted  "in  contem- 
plation of  or  in  fraud  upon"  the  bankrupt 
act,  or  if  for  any  reason  it  would  not  have 
been  valid  against  the  claims  of  creditors  of 
the  bankrupt  In  re  Pease  (U.  S.)  129  Fed 
446,448. 

PURCHASER  WITHOUT  NOTICE. 

Bona    fide    purchaser   synonymous,    see 
"Bona  Fide  Purchaser." 


FURB 
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QUALITY  GUARANTDCD 


PURE 

The  word  •^nre,"  In  Agricultural  Law, 
Laws  18d3,  p.  067,  c.  338,  f  5052,  to  prevent 
Injury  to  health  by  penalizing  the  manufac- 
ture of  vinegar  wtiich  is  not  made  from  pure 
apple  juice,  means  not  only  free  from  any 
foreign  substance,  but  free  from  any  defiling 
or  objectionable  mixture.  People  ▼.  J.  Heinz 
Ckx,  86  N.  Y.  Supp.  141, 143,  00  App.  DiT.  40a 

PURE  AOOIDEirr. 

Where  a  thing  happens  so  often  as  to 
become  a  well-known  fact  and  a  matter  of 
common  knowledge,  it  can  hardly  be  called 
a  '*pure  accident"  Where  a  pedestrian  on  a 
sidewalk  was  injured  by  pieces  of  glass  fall- 
ing from  the  globe  of  an  electric  light  which 
was  struck  and  broken  by  the  pole  of  an 
electric  car  slipping  from  the  wire,  the  slip- 
ping of  the  pole  was  not  a  '*pure  accident," 
it  appearing  that  the  trolley  poles  jumped 
the  wire  from  time  to  time  from  various 
causes.  Nelson  v.  Narragansett  Electric 
Lighting  Go.,  58  Aa  802,  803,  26  B.  I.  258. 

PURPOSE. 

Bee  "Charitable  Purpose";  "Corporate 
Purpose";  "General  Purpose";  "Legit- 
imate Purpose";  "Manufacturing  Pur- 
pose"; "Public  Purpose." 

PURPOSEIiT. 

The  word  •purposely,**  in  the  statute 
making  it  murder  in  the  first  degree  for  any 
person  to  purposely  and  in  his  deliberate  and 
premeditated  malice  kill  another,  means  an 
act  done  with  a  purpose  or  intent  of  doing 
that  act.  State  v.  Lindgrind,  74  Pac.  665, 
566,  83  Wash.  440. 

The  word  "purposely,"  as  used  in  Bums' 
Ann.  St.  1901,  S  2073,  which  provides  that  it 
shall  be  unlawful  for  any  person  over  the  age 
of  10  years,  with  or  without  malice,  purpose- 
ly to  point  or  aim  any  pistol  or  other  fire- 
arm, either  empty  or  loaded,  towards  any 
other  'person,  means  "intentionally  or  design- 
edly." An  indictment  cbargiug  involuntary 
Dianslaugbter  because  of  the  killing  of  de- 
ceased by  accused  while  he  was  violating  the 
section  by  pointing  and  aiming  a  firearm  at 
deceased  is  insufiicient  for  failing  to  employ 
the  word  "purposely,"  or  any  other  word  of 
equivalent  import,  in  describing  the  conduct 
of  accused.  Eaton  v.  State,  70  N.  B.  814,  815, 
162  Ind.  554. 

PURPRESTURE. 

Every  building  or  wharf  erected  upon 
lands  without  license,  below  high-water 
mark,  is  a  purpresture,  and  may,  at  the  suit 
of  the  King,  either  be  demolished,  or  be  seiz- 
ed and  rented  for  his  benefit.  If  not  a  nui- 
sance  to   navigation.     San   Francisco   Sav. 


Union  T.  R.  G.  B.  Petroleum  ft  Mining  Oo^ 
77  Pac.  823,  144  CaL  184,  66  L.  B.  A.  242. 

PUT- 

"A  'p^f  Is  a  privilege  to  deliver  or  not 
deliver  grain  or  other  commodity."  Where 
plaintiff  purchased  from  defendants  certain 
puts,  or  an  option  to  sell  to  defendants  a  cer- 
tain quantity  of  grain  at  a  fixed  price  within 
a  limited  time,  and  the  evidence  established 
that  such  contractd  were  merely  speculative, 
and  that  the  parties  did  not  intend  that  any 
grain  should  be  dellv^^  or  received,  but 
that  settlement  should  be  made  by  paymoit 
of  differences  in  the  market  price,  the  con- 
tract was  in  violation  of  Bev.  St  1800,  S  2337, 
prohibiting  all  contracts  for  the  sale  of  grain 
for  future  delivery  where  the  Intention  was 
to  settle  by  payment  of  differences,  and  sec- 
tion 2342,  declaring  that  such  contracts  shall 
be  considered  gambling.  Lane  v.  Logan 
Grain  Go^  79  8.  W.  722,  724,  105  Mo.  App. 
215. 

PITT  THBOUOH. 

"He  has  sworn  to  a  damned  lie,  and  I 
will  put  him  through  for  it,"  implies  a  threat- 
ened  legal  prosecution  for  perjury,  and  is  ac- 
tionable.   Crone  ▼.  Angell,  14  Mich.  340,  345. 

QUALIFIED. 

Hill's  Code,  I  1064,  provides  that  when 
a  will  is  proven,  letters  testamentary  shall 
be  Issued  to  the  persons  named  therein  as  ex- 
ecutors, or  to  such  of  them  as  give  notice  of 
their  trust  and  are  qualified.  Section  1108 
prescribes  that  'i:he  following  persons  are 
not  qualified  to  act  as  executors  or  adminis- 
trators: Nonresidents  of  this  state;  minors; 
judicial  oflBcers  other  than  justices  of  the 
peace;  persons  of  unsound  mind  or  who  have 
been  convicted  of  a  felony  or  a  misdemeanor 
involving  moral  turpitude;  or  a  married  wo- 
man." It  was  held  that  all  persons  who  are 
qualified  and  competent  to  serve  were  not 
disqualified,  and,  when  nominated  In  the  will, 
were  entitled  to  have  the  letters  testamen- 
tary Issued  to  them.  One  who  is  not  dis- 
qualified, or  does  not  fall  within  one  or  the 
other  exception  of  the  statute,  must  then  he 
qualified  and  entitled  to  the  letters.  Holla- 
day  V.  Holladay,  19  Pac.  81,  83.  16  Or.  147. 

•  In  Gen.  Laws,  c.  243,  S  2,  providing  that 
either  party  in  a  civil  action  may,  before  the 
opening  of  the  action  to  the  jury,  challenge 
any  qualified  jurors  called  for  a  trial  of  such 
cause,  the  word  "qualified"  refers  only  to 
those  jurors  who  are  not  subject  to  challenge 
for  cause  In  the  case  then  for  trial.  Stevens 
V.  Union  B.  Co.,  68  Ati.  492,  494,  26  B.  L  90. 

QUALITY  GUARANTIED. 

Where  a  contract  for  the  sale  of  binder 
twine  contained  the  words  "quality  ^ uaraa- 
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tied,**  gncb  words  should  be  construed  to  im- 
port a  warranty  that  the  twine  was  reason- 
ably fit  for  the  use  for  which  binder  twine  is 
designed.  Union  Selling  Co.  v.  Jones  (U.  S.) 
128  Fed.  G72,  677»  63  C.  C.  A  224. 

QUANTITY- 

Bee  "Reasonable  Quantities." 

QUASI  CORPORATION. 

"The  counties  of  this  state,  like  town- 
ships, are  quasi  corporations,  created  solely 
for  governmental  purposes,  and  hold  their 
property,  not  as  private  owners,  but  for  the 
performance  of  their  duties  as  public  agen- 
cies."   State  ▼.  Gunn  (Minn.)  100  N.  W.  97, 

9a 

A  road  district  is  not  a  quasi  corporation. 
Ouster  County  Bank  t.  Custer  County  (S.  D.) 
100  N.  W.  424.  42a 

QUASI  IN  REM. 

A  suit  quasi  in  rem  arises  where  the  suit 
is  against  the  person  in  respect  of  the  res, 
where,  for  example,  it  has  for  its  object  par- 
tition or  the  sale  or  other  disposition  of  de- 
fendant's property  within  the  Jurisdiction  to 
satisfy  plaintifTs  demand  by  enforcing  a  lien 
upon  it  In  such  a  suit  persqnal  service  with- 
in the  Jurisdfction  or  appearance  Is  not  nec- 
essary. The  decree  can,  however,  extend 
only  to  the  property  in  controversy.  Defend- 
ant's interest  Is  alone  sought  to  be  effected, 
and  he  must  be  cited  to  appear,  and  the  Judg- 
ment is  conclusive  only  between  the  parties. 
Hill  v.  Henry  (N.  J.)  67  Atl.  554,  665. 

QUASI  JUDICIAL  FUNCTION. 

Quasi  Judicial  functions  are  those  which 
lie  midway  between  the  Judicial  and  minis- 
terial ones.  The  lines  separating  them  from 
such  as  are  thus  on  their  two  sides  are  neces- 
sarily indistinct;  but,  in  general  terms,  when 
the  law,  in  words  or  by  implication,  commits 
to  any  offlcer  the  duty  of  looking  into  facts 
and  acting  upon  them,  not  in  a  way  which  it 
specifically  directs,  but  after  a  discretion  in 
its  nature  Judicial,  the  function  is  termed 
quasi  Judicial.  Bair  v.  Struck,  74  Pac.  69,  71, 
29  Mont  45,  63  L.  R.  A.  481  (citing  Mechem, 
Public  Officers,  f  637;  Blsh.  Noncontract 
Law,  fiS  785,  786). 

QUASI  PUBLIC  CORPORATION. 

A  waterworks  company  is  a  quasi  public 
corporation.  It  must  supply  water  to  all 
who  apply  therefor  and  offer  to  pay  the 
rates.  Waterworks  companies  are  required 
to  supply  water  impartially  to  all  consumers, 
and  they  cannot  act  capriciously,  or  discrim- 
inate against  any  one  who  iB  able  to  pay  for 


the  water  supplied.  Wiemer  y.  Louisrille 
Water  Co.  (U.  S.)  130  Fed.  251,  2o2  (quoting 
8  Cook,  Corp.  S  931). 

A  corporation  organized  for  the  purpose 
of  establishing  and  maintaining  a  public  tel- 
ephone system,  for  the  purpose  of  furnishing 
telephone  connection  between  its  subscrib- 
ers, is  a  quasi  public  corporation.  Its  busi- 
ness is  of  a  public  character.  It  depends  upon 
the  public  for  its  support,  and  the  public  de- 
pends upon  it  for  its  accommodations.  Such  a 
corporation  has  such  powers  only  as  are  ex- 
pressly or  impliedly  granted  by  the  statute 
under  which  it  Is  organized.  A  quasi  public 
corporation  cannot  disable  Itself  for  the  per- 
formance of  its  functions  by  the  sale  and 
transfer  of  its  property  without  legislative 
authority.  Cumberland  Telephone  &  Tele- 
graph Oo.  ▼.  City  of  Eyansvllle  (U.  S.)  127 
Fed.  187,  190. 

QUIRT. 

A  quirt  la  a  rawhide  whip  plated  with 
two  thongs  of  bufTalo  bide.  Miller  v.  Mecbe. 
35  South.  491,  492,  111  La.  143  (quoUng  Web- 
ster, Diet). 

QUO  WARRANTO. 

Quo  warranto  is  in  the  nature  of  a  direct 
proceeding,  in  which  the  title  to  an  office, 
as  evidenced  by  the  record,  is  assailed.  Dan- 
iels ▼.  Newbold  (Iowa)  100  N.  W.  1119,  1120. 

RAFTAGE. 

Raftage  Is  the  expense  of  floating  and 
running  logs.  Moss  Point  Lumber  Co.  T. 
Thompson,  35  South.  828,  83  Miss.  499. 

RAGS. 

Clippings  of  woolen  material,  produced 
in  the  process  of  ranking  up  garments,  are 
"rags,"  within  both  the  popular  and  the  com- 
mercial signification  of  the  term.  United 
States  ▼.  Pearson  &  Emmott  (U.  8.)  131  Fed. 
571,  672. 

RAILROAD. 

See  "Trunk  Railway.** 

The  law  treats  a  railroad  and  its  appur- 
tenances as  one  entire  thing.  St  Louis 
Southwestern  Ry.  Co.  ▼.  Grayson  (Ark.)  78 
S.  W.  777,  779. 

The  word  "railroad,'*  as  used  in  law,  is 
broad  enough  to  include  street  railroads,  and 
many  cases  have  arisen  where  the  courts 
have  held  that  the  word  does  in  its  signifi- 
cation Include  such.  Each  case  is  to  be  de- 
termined upon  its  own  facts,  having  in  view 
the  circumstances,  the  context,  the  presumed 
intention  of  the  lawmakers,  and  Ihe  general 
policy  of  the  state  in  regard  to  the  particular 
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matter.  San  Francisco  &  S.  M.  Electric  R. 
Co.  ▼.  Scott,  75  Pac.  575,  576,  142  Cal.  222 
(citing  Ferguson  y.  Sherman,  116  Cal.  169, 
176,  47  Pac.  1023,  87  L.  B.  A.  622). 

'*The  Constitution,  statutes,  and  deci- 
sions of  this  state  recognize  that  the  word 
'railroad'  is  generic,  and  includes  street  rail- 
roads, narrow  gauge  roads,  horse  car  com- 
panies, dummy  lines,  and  street  railroads 
operated  by  electricity.  Whether  a  particu- 
lar statute  applies  to  any  one  of  these  va- 
rious forms  of  railroads  Is  to  be  determined 
from  the  language  of  the  statute,  from  the 
context,  or  from  the  Intent  of  the  lawmak- 
era."  ClT.  Code  1895,  fi  2234,  providing  that 
''all  engine  driven  and  conducton  must 
cause  the  trains  which  they  respectively 
drive  and  conduct  to  come  to  a  full  stop 
within  50  feet  of  the  place  of  crossing," 
where  the  tracks  of  separate  and  Independ- 
ent railroads  cross  each  other,  does  not  apply 
to  a  street  railway,  so  as  to  compel  it  to  stop 
its  cara  before  crossing  a  steam  railroad 
track.  Georgia  Ry.  &  Electric  Co.  t.  Joiner, 
48  S.  E.  336,  337,  120  Ga.  905  (quoting  Savan- 
nah T.  &  I.  of  H.  Ry.  ▼.  Williams,  117  Ga. 
414,  43  S.  B.  751,  61  L.  R.  A.  249). 

A  street  railroad  is  not  a  "railroad," 
within  Gen.  St.  1901,  f  2008,  making  It  an 
offense  to  willfully  injure  any  locomotive, 
car,  or  other  machinery  in  use  upon  any  rail- 
road within  the  state.  State  v.  Cain  (Kan.) 
76  Pac.  443,  444. 

BAIUtOAD  OOBPOBATION. 

Railroad  Law,  Laws  1892,  p.  1390,  c.  676, 
S  32,  providing  that  every  railroad  corpora- 
tion sliall  maintain  cattle  guards  at  road 
crossings,  applies  to  a  street  surface  railroad 
company  incorporated  under  article  1  of  the' 
act  (page  1382).  Evans  v.  Utica  &  Mohawk 
Valley  Ry.  Co.,  89  N.  Y.  Supp.  1089,  44  Misc. 
Rep.  345. 

RANGE. 

The  word  "range,**  as  used  by  ranch- 
men, signifies  sparsely  populated  and  unin- 
dosed  prairie,  over  which  stock  growers  have 
been  allowed  to  let  cattle,  horses,  and  other 
animals  owned  by  them  or  in  their  charge 
roam  and  feed  without  restraint.  By  com- 
mon consent,  persons  residing  In  such  coun- 
try have  usually  claimed  as  their  range  cer- 
tain portions  of  this  prairie  lying  contigu- 
ous to  the  home  rat-.u  .  Miller  v.  Lewis  (S. 
D.)  97  N.  W.  364.  365. 

RAPE. 

See   "Assault   with  Intent   to   Commit 
Rape." 

Rape  is  the  carnal  knowledge  of  a  fe- 
male forcibly  and  against  her  will.  Pen. 
Code  1895,  S  93.    It  is  the  act  of  having  car- 


nal knowledge  by  a  man  of  a  woman  forcibly 
and  against  her  will,  or  without  her  con- 
scious permission,  or  where  permission  hat 
been  extorted  by  force  or  fear  of  immediate 
bodily  harm.  13  Cr.  Law  Mag.  503.  A  man, 
having  sexual  intercourse  with  an  Imbecile 
female,  mentally  Incapable  of  Intelligently 
expressing  any  assent  or  dissent  or  of  exer- 
cising any  judgment  in  the  matter,  is  guilty 
of  rape,  although  he  uses  no  more  force 
than  Is  necessary  to  accomplish  the  carnal 
act,  and  although  the  woman  offers  no  re- 
sistance. Gore  V.  State,  46  S.  B.  671,  672» 
674,  119  Ga.  418, 100  Am.  St  Rep.  182. 

RATE. 

In  U.  a  Oomp.  St  1901.  f  5219,  provid- 
ing that  the  taxation  of  national  bank  stock 
shall  not  be  at  a  greater  rate  than  shall  be 
assessed  on  other  moneyed  capital  In  the 
hands  of  individual  citizens,  etc.,  the  term 
"rate"  has  relation  to  the  assessment  as  a 
whole,  and  does  not  signify  the  mere  per- 
centage or  levy  upon  any  valuation  adopted. 
Ankeny  v.  Blakley,  74  Pac.  485,  488,  44  Or. 
78. 

RATIFICATION. 

"The  gist  of  a  ratification  Is  the  delib- 
erate admission  by  the  proper  authority  of 
a  liability  to  pHy  for  that  for  which  It  may 
lawfully  contract'  If  one  says,  'I  will  pay 
A.  or  B.,  to  one  or  the  other  of  whom  I  ad- 
mit I  am  liable,  as  the  court  may  adjudge,' 
this  is  as  much  a  ratification,  a  formal  ac- 
knowledgment, of  a  liability  to  pay  as  if  he 
said,  'I  promise  to  pay  A.,'  or  'I  promise  to 
I  pay  B.' "  Borough  of  East  Newark  v.  New 
York  &  N.  J.  Water  Supply  Co.  (N.  J.)  57  Aa 
1051. 1055. 

READY  FOR  OCCUPANCY. 

Premises  leased  consisted  of  a  store, 
basement,  and  conservatory,  to  be  used  for 
selling  flowere,  and  were  part  of  the  lessor's 
building;  and  the  lease  recited  that  the 
building  was  in  process  of  construction,  and 
intended  to  be  of  the  general  character  shown 
in  certain  plans,  and  provided  that  In  case 
the  premises  should  be  "ready  for  occu- 
pancy" at  the  beginning  of  the  term,  posses- 
sion should  be  delivered  as  soon  as  complet- 
ed, and  that  rent  should  be  computed  only 
from  the  time  the  premises  should  be  ready 
for  occupancy.  Held,  that  the  phrase  "ready 
for  occupancy"  did  not  mean  fitted  by  the 
lessor  with  fixtures,  rendering  it  ready  for 
the  lessee's  business.  Gerry  v.  Slebrecht  88 
N.  Y.  Supp.  1034,  1035. 

REAL  ESTATE. 

It  has  been  uniformly  held  that  the 
words  "real  estate**  In  a  tax  act  will  not  be 
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construed  to  include  land  necessary  to  the 
franchises  of  a  public  corporation.  Under 
Act  April  2,  1858  (P.  L.  385),  proTiding  that 
real  property  of  corporations — the  super- 
structure of  the  road  and  watdr  stations 
alone  excepted — shall  be  subject  to  taxation 
for  city  purposes,  a  power  house  for  the 
manufacture  of  electricity,  owned  and  used 
by  a  traction  motor  company  operating  street 
railways,  is  exempt  from  taxation.  City  of 
Philadelphia  ▼.  Electric  Traction  Ca  (Pa.) 
57  Atl.  354,  355. 

The  equitable  interest  vested  in  a  tes- 
tatrix by  virtue  of  her  possession  as  mort- 
gagee and  purchaser  under  the  execution  sale 
before  the  time  for  redemption  expired  was 
'Yeal  estate,*'  so  as  to  pass  under  a  devise 
of  such.  Morgan  v.  Joslyn  (Minn.)  97  N.  W. 
449,  450,  91  Minn.  60. 

REAL  PARTY  IN  INTEREST. 

The  test  of  whether  one  is  the  real  party 
In  suit  is,  does  he  satisfy  the  call  for  the 
person  who  has  the  right  to  control  and  re- 
ceive the  fruits  of  the  litigation?  The  rule  is 
stated  in  a  recent  ably  written  work  thus: 
"The  real  party  in  interest,  wfithin  the  mean- 
ing of  this  provision  of  the  Oode,  is  the  per- 
son who  will  be  entitled  to  the  benefits  of 
the  action  if  successful;  one  who  is  actually 
and  substantially  interested  in  the  subject- 
matter,  as  distinguished  from  one  who  has 
only  a  nominal,  formal,  or  technical  interest 
in  or  connection  with  It*'  Gross  v.  Heckert 
(Wig.)  97  N.  W.  952.  954. 

REASONABLE  CARE. 

"Reasonable  care**  is  a  relative  term. 
What  constitutes  its  exercise  in  the  middle 
of  a  block  may  be  entirely  inadequate  at 
a  street  intersection.  The  necessity  for  its 
exercise  by  the  motorman,  however,  is  pres- 
ent over  his  entire  route,  but  in  varying  de- 
gree, depending  upon  circumstances,  and  the 
absence  or  presence  of  peril  to  travelers  in 
the  street.  Solomon  v.  Buffalo  R.  Co.,  89  N. 
Y.  Supp.  99,  101,  96  App.  Div.  487. 

The  term  "ordinary  or  reasonable  care," 
applied  to  the  conduct  of  a  child,  means  such 
care  as  may  reasonably  be  expected  of  chil- 
dren of  similar  age.  Judgment,  and  experi- 
ence under  similar  circumstances.  RohlofT 
V.  Fair  Haven  &  W.  R.  Oo.,  58  Aa  5,  7,  76 
Ck)nn.  689. 

REASONABLE  CAUSE. 

Other  reasonable  cause,  see  "Other.** 

REASONABLE  DOUBT. 

See,  also,  "Well  Founded.** 

A  reasonable  doubt  is  a  doubt  derived 
from  the  evidence  or  lack  of  evidence  in  the 


case.    United  States  v.  Post  (U.  S.)  128  Fed. 
950,  957. 

Reasonable  doubt  is  an  honest,  substan- 
tial doubt,  actually  existing  in  the  minds  of 
the  Jury,  and  arising  either  from  the  evidence 
favorable  to  the  defendant  or  from  a  want 
of  evidence  on  behalf  of  the  government.  It 
is  not  merely  such  a  doubt  as  may  be  con- 
jured up  in  the  mind  of  one  desirous  of  es- 
caping the  responsibility  of  decision,  or 
such  as  may  be  engendered  by  pity  or  sym- 
pathy for  the  accused.  United  States  v. 
Breese  (U.  S.)  131  Fed.  915,  917. 

A  reasonable  doubt  is  not  a  whimsical. 
Imaginary,  or  possible  doubt,  but  a  substan- 
tial doubt,  such  as  intelligent  men  may  rea- 
sonably entertain  upon  a  careful  and  consci- 
entious consideration  of  all  the  evidence. 
State  T.  Emory  (Del.)  58  Atl.  1036,  1039. 

The  term  "reasonable  doubt,"  as  defined 
by  text  writers  and  decisions  of  courts  of 
last  resort,  is  a  fair  doubt  growing  out  of  the 
testimony  in  the  case.  It  is  not  a  mere 
imaginary,  captious,  or  possible  doubt,  but  a 
fair  doubt,  based  upon  reason  and  common 
sense.  3  Rice,  Ev.  §  268.  It  would  be  pos- 
sible to  raise  an  imaginary  or  captious  doubt 
in  any  case,  no  matter  how  strong,  direct, 
and  positive  the  evidence  might  be.  For  in- 
stance, a  Jury  might  imagine,  in  a  case  where 
two  uncontradicted  eyewitnesses  to  a  crime 
testified  to  its  commission,  that  such  wit- 
nesses might  be  mistaken,  and  thus  enter- 
tain a  captious  or  imaginary  doubt  But  such 
a  doubt  Is  not  a  "reasonable  doubt,"  within 
the  legal  definition  of  that  phrase.  State  v. 
Levy  (Idaho)  76  Pac.  227,  230. 

An  instruction  that  a  reasonable  doubt 
is  one  that  is  based  upon  some  ground  in  the 
testimony  or  the  want  of  testimony  in  the 
case,  and  that,  if  a  Juror  has  not  a  doubt  of 
that  gravity,  he  ought  to  convict,  is  proper. 
O'Dell  V.  State,  47  S.  B.  577,  578,  120  Ga.  152. 

An  instruction  defining  the  term  '*rea- 
sonable  doubt"  in  the  language  of  the  in- 
struction given  in  Barney  v.  State,  49  Neb. 
515,.  68  N.  W.  636,  together  with  the  addi- 
tional sentence,  "You  are  not  at  liberty  to 
disbelieve  as  Jurors,  if  from  all  the  evidence 
you  believe  as  men,"  is  not  erroneous,  though 
the  instruction  is  not  to  be  commended.  Lil- 
lie  V.  State  (Neb.)  100  N.  W.  316,  322. 

REASONABLE  QUANTITIES. 

The  expression  '^reasonable  quantities," 
in  an  instruction  in  a  prosecution  for  violat- 
ing the  local  option  law,  to  the  effect  that, 
if  the  beverage  sold  was  not  intoxicating 
liquor  'if  drank  in  reasonable  quantities,'* 
defendant  should  be  acquitted,  is  not  equiva- 
lent to  saying  "when  drank  in  such  quanti- 
ties as  may  practically  be  drank."  Hence 
the  instruction  was  erroneous,  because  in- 
toxicating liquor  is  defined  to  be  any  liquor 
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intended  for  use  ai  a  beyerage,  or  capable 
of  being  80  used,  wblch  contains  alcobol  in 
sucb  a  proportion  tbat  it  will  produce  intox- 
ication wben  taken  in  sucb  quantities  as  may 
be  practically  drank  as  an  intoxicant  Mur- 
17  T.  State  (Tex.)  79  a  W.  668,  670. 

REASONABLE  TIML 

"TThe  law  bas  not  defined  reasonable 
time.  It  cannot  be  defined  by  any  prescribed 
rule.  Wbat  is  reasonable  in  one  case  may  be 
unreasonable  In  another  case.  Wbat  is  rea- 
sonable in  any  case  must  be  ascertained  by 
tbe  application  of  reason  to  tbe  facts  which 
characterize  the  particular  case.  Delay  for 
one  week  after  full  discovery  may  be  unrea- 
sonable in  some  cases.  A  much  longer  delay 
may  in  other  cases  be  reasonable.  The  in- 
jured party  should  observe  ordinary  vigilance 
and  good  faith.  He  should  not,  by  culpable 
negligence  or  by  design,  subject  the  other 
party  to  unnecessary  inconvenience,  loss,  or 
hazard;  and,  whenever  he  offers  to  return 
the  property,  it  should  be  in  as  good  condi- 
tion as  it  was  when  he  might  have  first  re- 
turned it  after  full  discovery  of  its  defective- 
ness, so  as  to  place  both  parties  as  nearly  as 
possible  in  statu  quo.  All  this  may  appear  in 
a  supposable  or  possible  case,  even  though 
months  may  have  interlapsed.  It  may  not 
appear  in  another  possible  caJse  in  which  one 
week  had  evolved.  Time,  in  the  abstract,  is 
not  essential.  It  is  material  so  far  only  as, 
when  associated  with  other  circumstances,  it 
may  produce  injuries  or  unjust  consequences. 
The  great  object  of  the  rule  of  law  on  this 
subject  is  to  prevent  injury  or  wrong  to  the 
vendor;  and  the  main  question  In  every  such 
case  should  be:  Has  he  any  just  cause  to  ob- 
ject to  the  rescission  of  the  contract?  Has 
he  been  trifled  with?  Will  he  have  suffered 
by  unnecessary  and  improper  delay?"  Hogan 
V.  Tucker  (Ky.)  77  S.  W.  197,  199  (quoting 
Hoggins  V.  Becraft,  81  Ky.  [1  Dana]  28,  81). 

The  term  ''reasonable  time**  is  a  relative 
one,  and  its  meaning  depends  entirely  upon 
the  attendant  circumstances.  It  has  been 
held  in  one  case  to  mean  as  soon  as  con- 
venient; in  another,  the  least  possible  time 
after  an  event;  and  in  many  others  it  was 
held  that  such  time  must  be  determined  ac- 
cording to  the  circumstances  of  the  case,  and 
with  particular  reference  to  the  means  and 
ability  of  the  person  by  whom  the  contract  is 
to  be  performed.  Neilsen  v.  Mayer,  85  N.  Y. 
Supp.  10G9,  1070. 

What  is  a  reasonable  time,  when  the 
facts  are  undisputed,  is  a  question  of  law  for 
the  court  Where  it  is  undisputed  that  a 
claim  was  presented  to  the  executrix  by  April 
1st,  and  was  in  her  possession  six  months 
later,  when  the  action  was  commenced,  it  was 
clearly  a  reasonable  length  of  time  in  which 
to  determine  whether  she  would  allow  or 
reject  it  Goltra  v.  Penland  (Or.)  77  Pac.  129, 
132L 


REASONABLY. 

The  adverb  'Yeasonably**  la  a  qualifjring 
word,  and  modifies  the  adjective  "safe.**  It 
l8  defined  by  Webster  as  meaning  moderately 
or  tolerably,  and  that  is  its  commonly  under- 
stood meaning.  Tompkins  v.  Commonwealth 
(Ky.)  77  S.  W.  712,  718.  The  use  of  the  word 
in  an  instruction  in  a  prosecution  for  homi- 
cide that  accused  had  the  right  to  kill,  if 
there  was,  as  it  then  appeared  to  him,  no  rea- 
sonably safe  means  of  averting  the  danger 
of  losing  his  life  or  suffering  great  bodily 
harm  at  the  hands  of  decedent,  is  erroneous, 
since  by  such  instruction  accused  would  not 
be  compelled  to  choose  an  alternative  method 
of  escaping  danger,  unless  it  promised  abso- 
lute safety.  Tompkins  ▼•  Commonwealth 
(Ky.)  77  S.  W.  712,  713. 

BEASONABI.T  SATISFIES. 

The  expression  "reasonably  aatisfles,"  as 
used  in  an  instruction  defining  tbe  term  ''pre- 
ponderance of  the  evidence"  as  meaning  that 
greater  and  superior  weight  of  the  testimony 
as  reasonably  satisfies  the  minds  of  the  jury, 
must  have  been  understood  by  tbe  jury  to 
mean  that  a  preponderance  of  the  evidence 
was  established  if,  upon  consideration  of  the 
evidence,  the  result  was  to  reasonably  satisfy 
their  minds  that  the  greater  weight  of  the 
evidence  was  with  plaintiff,  and  the  use  of 
the  words  did  not  therefore,  render  the  in- 
struction  erroneous,  as  being  too  great  a  bur- 
den on  the  party  having  the  burden  of  proof. 
Ball  ▼.  Marquia,  98  M.  W.  496^  497*  122  Iowa, 
66S. 

REBELLION. 

Sea  "^Actual  Rd>ellloii.'' 


RECEIPTS. 

See  "Gross  Receiptu" 


RECEIVER. 

See  "Statutory   Beceiyer^;  '"Temporary 
Receiver.** 

A  receiver  la  but  an  otBcer  of  the  court 
whose  tenure  of  ofllce  is  indeterminate.  Na- 
tional Exchange  Bank  ▼.  Woodside  (Mo.)  80 
S.  W.  715,  7ia 

A  receiver  is  "the  oflBcer  of  the  court,  ap- 
pointed on  behalf  of  all  parties,  to  take  the 
possession  and  hold  [the  property]  for  the 
benefit  of  tbe  party  ultimately  entitled.** 
Town  of  Vandalia  v.  St  Louis,  V.  A  T.  H.  R. 
Go.,  70  N.  B.  662,  6(M,  209  111.  73  (citing 
Coates  ▼.  Gunningham,  80  IlL  467). 

"The  conception  of  a  recelTer  ia  some 
one  to  take  manual  possession,  for  the  court 
of  property,  to  take  it  out  from  the  possea- 
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«lon  of  otbera,  and  bold  It  for  the  better  se- 
curity of  tboee  who  may  be  ultimately  entl- 
tied  thereto."  Harrigan  y.  Gilbert,  99  N.  W. 
909,  951,  121  Wis.  127. 

A  receiver  is  only  an  officer  of  the  court 
Where  a  receiver  appointed  by  a  state  court 
was  authorized  to  demand  and  receive  any 
and  all  sums  which  may  have  been  or  might 
thereafter  be  collected  or  received  on  account 
of  a  certain  police  board  tax  for  certain 
years,  and  thereafter  the  authority  was  en- 
larged 80  as  to  include  all  the  assets,  claims, 
and  taxes  owned  and  collected  by  and  due 
to  such  board  prior  to  1879,  such  authority 
was  not  sufficient  to  give  the  receiver  the 
right  to  sue  to  recover  such  assets  or  claims. 
Hubert  v.  City  of  New  Orleans  (U.  S.)  130 
Fed.  21,  24  (quoting  Screven  v.  Clark,  48  Ga. 
41). 

RECKLESSLY. 

The  term  "recklessly,"  in  an  allegation 
that  a  certain  thing  was  done  ''carelessly, 
negligently,  and  recklessly,"  is  tantamount  to 
the  allegation  that  it  was  a  wanton  disregard 
of  all  consequences.  Gustafson  t.  Chicago, 
B.  I.  ft  P.  Ry.  Co.  (U.  &)  128  Fed.  85,  90. 

In  an  action  for  death,  an  Instruction  di- 
recting a  verdict  for  defendant,  unless  the 
Jury  found  that  the  motorman  in  charge  of 
the  defendant's  car,  after  perceiving  the  dan- 
gerous situation  then  and  there  existing,  did 
"recklessly  and  wantonly"  send  his  car  for- 
ward, the  terms  "recklessly"  and  "wantonly" 
are  synonymous.  Harrington  v.  Los  Angeles 
Ry.  Co.,  74  Pac.  15,  20,  140  CaL  614,  63  L. 
R.  A.  238,  98  Am.  St  Rep.  83. 


RECLAMATION. 

Drainage    of    land    distinguished,    see 
"Drainage  of  Land." 


RECOGNIZANCE. 

When  it  is  said  by  the  court,  in  State  v. 
Mills,  19  N.  C.  552,  that  a  **recognizance  is 
in  the  nature  of  a  conditional  Judgment,  sub- 
ject only  to  such  matters  of  legal  avoidance 
as  may  be  shown  by  plea,  or  to  such  matters 
of  relief  as  may  induce  the  court  to  remit  or 
mitigate  the  forfeiture,"  it  was  not  intended 
that  a  denial  of  the  truth  of  the  record  could 
be  thus  set  up  by  way  of  plea  or  answer  to 
a  scire  facias.  The  entry  of  the  forfeiture  of 
a  recognizance  in  a  criminal  case  cannot  be 
contradicted  by  an  answer  or  a  plea  to  a 
scire  facias  issued  to  enforce  the  forfeiture. 
State  V.  Morgan  (N.  C.)  48  S.  B.  604,  606. 

RECOMMENDATION. 

Reference  synonymous,  see  ''Reference.'* 


RECORD. 

See  "Complete  Record**;  "Public  Record." 

The  original  flies  in  a  prosecution  before 
a  Justice  of  the  peace  for  assault  and  theft, 
together  with  the  mittimus  addressed  to  the 
officer  on  conviction  and  sentence,  do  not  con- 
stitute a  "record."  McVeigh  v.  Ripley,  68 
Aa  701,  702,  77  Conn.  136. 

The  indictments  against  a  person  are 
'^records  or  documents  filed  in  a  public  of- 
fice under  authority  of  law."  Code  Cr.  Proc. 
I  272;  Code  Civ.  Proc.  f  806.  They  are  the 
property  of  the  state,  and  a  willful  and  un- 
lawful removal  of  them  constitutes  a  crime 
under  Pen.  Code,  fi  94.  People  v.  Mills,  70 
N,  B.  786,  780.  178  N.  Y.  274. 

REDEMPTION. 

See  "Equity  of  Redemption.'* 

RE-ENTER. 

In  a  lease  requiring  a  deposit  to  secure 
the  performance  of  the  covenants,  declaring 
that  if  any  rent  shall  be  due  or  unpaid,  or 
any  default  shall  be  suffered,  the  landlord  or 
her  representative  might  lawfully  re-enter, 
by  force  or  otherwise,  the  word  "re-enter"  is 
not  restricted  to  a  re-entry  by  a  common-law 
action  of  ejectment  Anzolone  v.  Paskusz,  89 
N.  Y.  Supp.  203,  205,  06  App.  Div.  ISa 


REFERENCE. 

According  to  Webster's  International 
Dictionary  a  reference  is  "one  who  or  that 
which  is  referred  to  specifically;  one  of  whom 
Inquiries  can  be  made  as  to  the  integrity, 
capability,  and  the  like  of  another."  On 
cross-examiDation,  one  seeking  to  establish 
a  claim  against  the  estate  of  decedent  was 
asked  concerning  a  conversation  with  one  of 
tbe  executors,  and  on  the  redirect  he  testi- 
fied that  at  one  time  he  was  requested  to 
bring  references.  He  was  asked  to  give  the 
number  of  '"recommendations"  of  men  of 
business.  The  word  •'recommendations,"  as 
used,  was  synonymous  with  the  word  "refer- 
ences." Kinney  v.  McFaul,  98  N.  W.  270,  277, 
122  Iowa,  452. 

REGISTERED  TONNAGE. 

The  phrase  ••registered  tonnage"  is  ap- 
plied indiscriminately  to  the  three  classes  of 
registered  vessels,  enrolled  vessels,  and  li- 
censed vessels,  and  means  merely  the  capac- 
ity that  has  been  ascertained  and  registered 
as  provided  by  law,  no  matter  what  the  size 
or  business  of  the  ship  may  be.  ••Registered 
tonnage"  is  the  language  that  is  always  used, 
whether  the  ship  is  engaged  in  foreign  trade, 
or  in  domestic  trade,  or  In  the  coasting  trade 
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or  flsherlea.    Wheaton  ▼•  Weston  ft  Co.  (U. 
8.)  128  Fed.  151,  168. 

REGISTRATION. 

Registration  Is  the  method  of  proof  pre- 
scribed for  ascertaining  the  electors  who  are 
qualified  to  cast  votes.  It  is  a  part  of  the 
machinery  of  elections,  and  is  a  reasonable 
regulation,  which  conduces  to  their  orderly 
conduct  and  fairness.  People  ex  rel  Ma  her 
▼.  Carleton,  85  N.  Y.  Bupp.  22,  23^  41  Misc. 
R^.  623. 

REGISTRATION  OERTIFIOATfi. 

The  'Registration  certificate"  prorided 
for  by  an  act  requiring  a  voter,  as  a  condition 
of  voting,  to  produce  to  election  officers  a  cer- 
tificate of  registration,  or,  in  case  of  its  loss, 
a  duplicate  certificate  from  the  county  cleric, 
is  not  conclusive  of  the  holder's  right  to  vote, 
although  it  is  conclusive  as  to  the  fact  that 
the  person  named  therein  has  been  registered. 
Yates  V.  Ck>llins  (Ky.)  82  S.  W.  282,  284. 

REGULATE. 

"To  regulate**  means  to  adjust;  to  gov- 
ern by  rule;  to  direct  or  manage  according 
to  certain  standards  or  laws;  to  subject  to 
rules,  restrictions,  or  governing  principles. 
Standard  Diet  An  ordinance  making  it  un- 
lawful to  keep  open  a  pawnshop  after  6 
o'clock  p.  m.  is  not  a  prohibition  of  the  busi- 
ness, but  a  regulation  of  it  City  of  Butte  ▼. 
Paltrovlch  (Mont)  75  Pac.  521. 

The  word  "regulate/'  as  used  in  a  con- 
stitutional provision  conferring  on  a  raihroad 
commission  authority  to  make  reasonable  and 
Just  regulations  to  govern  and  regulate  rail- 
road traffic,  has  a  broad  meaning,  and  in- 
cludes the  power  to  see  to  the  maintenance 
of  the  main  track  and  all  its  switches  and 
spurs.  The  commission  may  order  that  a 
spur  or  switch  be  not  removed,  subject  to  re- 
view by  the  court  Railroad  Commission  of 
Louisiana  v.  Kansas  City  Southern  Ry.  Co., 
85  South.  487,  488,  111  La.  133. 

In  Const  art  2,  f  18,  granting  all  power 
over  divorces  in  the  district  court,  subject  to 
regulation  by  law,  the  word  **regulation"  is 
of  broad  signification,  and,  in  the  absence  of 
restrictive  words,  the  power  granted  must  be 
regarded  as  plenary  over  the  entire  subject 
Durland  v.  Durland,  74  Pac.  274,  275,  67  Kan. 
734,  63  L.  R.  A.  959. 

The  words  "regulate  tolls,"*  as  used  in 
the  charter  of  a  railroad,  providing  that, 
when  the  aggregate  amount  of  dividends  de- 
clared shall  amount  to  the  full  sum  invested 
and  10  per  cent,  the  Legislature  may  so  reg- 
ulate the  tolls  and  freights  that  not  more 
than  15  per  cent  per  annum  shall  be  divided 
on  the  capital  employed,  and  the  surplus  prof- 
it%  if  any,  after  paying  the  expenses  and  re> 


serving  such  proportion  as  may  be  necessary 
for  future  contingencies,  shall  be  paid  over 
to  the  Treasurer  of  the  State  for  the  use  of 
the  common  schools,  do  not  refer  solely  to 
fixing  the  amount  to  be  charged  by  the  rail- 
road, but  the  words  embrace,  not  only  flxlns 
the  amount  to  be  charged  to  the  public,  bnt 
an  order  for  the  division  of  earnings  between 
the  railroad  and  the  schools.  The  surrender 
by  a  railway  company  of  its  special  charter, 
to  accept  a  general  railroad  law,  before  the 
state  had  made  any  attempt  to  regulate  its 
tolls,  freed  the  company  from  all  liability  to 
the  state  under  a  charter  provision  that, 
when  declared  dividends  shall  aggregate  a 
specified  amount,  the  Legislature  may  so  reg- 
ulate the  tolls  that  not  more  than  a  fixed  per- 
centage shall  be  divided  annually  on  the  cap- 
ital employed,  and  the  surplus  profits  sliail 
be  paid  over  to  the  State  Treasurer,  and  that, 
'*if  required,"  the  corporation  shall  furnish 
the  Legislature  a  statement  of  expenditures; 
and  such  liability,  therefore,  cannot  be  en- 
forced by  virtue  of  subsequent  legislation 
without  impairing  the  rights  of  the  railroad 
company  under  the  federal  Constitution. 
Terre  Haute  ft  I.  R.  Co.  v.  Indiana,  24  Supu 
Ct  767,  7C9.  194  U.  S.  579,  48  L.  Ed.  1124. 

TLEGVULTE  OOMMEROE. 

"No  fixed  rule  can  be  prescribed  or  de- 
fined tliat  will  amount  to  a  regulation  of  com- 
merce, within  the  meaning  of  the  constitu- 
tional provision  conferring  on  Congress  the 
power  to  regulate  commerce  among  the  sev- 
eral states."  The  power  of  Congress  is  ple- 
nary and  exclusive.  Chief  Justice  Waite,  in 
the  case  of  Hall  v.  De  Cuir,  95  U.  S.  485,  4S8, 
24  ll  Ed.  547,  said:  '*The  line  which  sepa- 
rates the  powers  of  the  states  from  this  ex- 
clusive power  of  Congress  is  not  always  dis- 
tinctly marked,  and  oftentimes  it  is  not  easy 
to  determine  on  which  side  a  particular  case 
belongs.  Judges  not  infrequently  differ  in 
their  reasons  for  a  decision  in  which  they 
concur.  Under  such  circumstances  it  would 
be  a  useless  task  to  undertake  to  fix  an 
arbitrary  rule  by  which  the  line  must  in 
all  cases  be  located.  It  is  far  better  to 
leave  a  matter  of  such  delicacy  to  be  set- 
tled in  each  case  upon  a  view  of  the  par- 
ticular rights  involved.  •  •  •  If  the  stat- 
utes of  the  state  are  for  the  purpose  of  fa- 
cilitating the  safe  transportation  of  goods* 
without  undertaking  to  regulate  commerce  or 
interfere  in  any  manner  with  the  rights  of 
the  parties  to  fix  their  liability  by  contract, 
they  will  be  upheld,  notwithstanding  they 
may  have  an  indirect  or  remote  effect  upon 
oommerce."  A  provision  that  when  there  are 
several  connecting  railroads  under  different 
companies,  and  goods  are  intended  to  be 
transported  over  more  than  one  railroad,  each 
company  shall  be  responsible,  only  to  its  own 
terminus  and  until  delivery  to  its  connecting 
railroad,  that  the  last  company  which  has  re- 
ceived tJie  goods  as  in  good  order  shall  be 
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responsible  to  the  consignee  for  any  damages, 
open  or  concealed,  done  to  the  goods,  and  that 
such  companies  shall  settle  among  themselves 
the  question  of  ultimate  liability.  Is  not  a  reg- 
ulation of  commerce.  Kavanaugh  t.  South- 
em  R.  Ck).,  47  S.  E.  526,  527, 120  Qa.  62. 

REINSURANCE. 

"Reinsurance,"  as  used  In  Laws  1896,  c 
908,  f  187,  as  amended  by  Laws  1901,  c.  118, 
f  1,  imposfng  on  domestic  Insurance  compa- 
nies an  annual  state  tax,  and  providing  that 
the  term  '*gross  premiums"  shall  Include  such 
premiums  as  are  collected  from  policies  sub- 
sequently canceled  and  from  reinsurance, 
means  premiums  collected  by  the  Insurance 
company  from  reinsuring  the  risks  of  other 
companies.  Reinsurance  Is  a  contract  by 
which  one  insurer  Insures  the  risks  of  anoth- 
er Insurer.  The  statute  Is  dealing  with  the 
gross  premiums  collected  by  an  insurance 
company  for  business  done;  that  is,  for  the 
insurance  furnished.  It  has  to  do  with  re- 
ceipts, not  with  disbursemeuts.  People  ex 
rel.  Continental  Ins.  Go.  y.  Miller,  70  N.  D. 
10,  12,  177  N.  Y.  615. 

RELATION. 

By  the  fiction  of  relation,  a  legal  title  is 
held  to  relate  back  to  the  initiatory  step  for 
the  acquisition  of  the  land.  The  doctrine 
of  relation  precludes  the  United  States  from 
retaining,  as  against  its  grantees  of  lands 
within  the  Indemnity  limits  of  the  grant 
made  by  Act  June  8,  1856,  c.  41,  11  Stat  17, 
In  aid  of  railway  construction,  a  sum  which 
It  collected  from  trespassers  thereon  for  the 
removal  of  iron  and  stone  from  the  land  dur- 
ing the  period  between  the  selection  of  such 
lands  to  supply  In  part  a  large  deficiency  in 
the  place  limits  and  the  approval  of  such 
selection  by  the  Secretary  of  the  Interior. 
United  States  v.  Anderson,  24  Sup.  Ct  716, 
718,  194  U.  S.  894,  48  L.  Ed.  1035. 

While  the  doctrine  of  relation  Is  of  equi- 
table origrin,  it  has  a  well-recognized  applica- 
tion to  proceedings  at  law.  By  it  is  meant 
that  principle  by  which  an  act  done  at  one 
time  is  considered  by  a  fiction  of  law  to  have 
been  done  at  some  antecedent  period.  It  is 
usually  applied  where  several  proceedings 
are  essential  to  complete  a  particular  trans- 
action, such  as  a  conveyance  or  deed.  The 
last  proceeding,  which  consummates  the  con- 
veyance, is  held  for  certain  purposes  to  take 
effect  by  relation  as  of  the  day  when  the  first 
proceeding  wsf  had.  Peyton  v.  Desmond  (U. 
S.)  129  Fed.  1,  11,  63  O.  a  A.  651. 

RELEASE. 

See  -Deed  of  Release.- 

"A  release  is  a  discharge  of  a  debt  by 
ast  of  the  party.    A  release  Is  a  voluntary 


relinquishment  of  a  lien  and  right  of  ac- 
tion or  an  obligation."  Woodrough  v.  Doug- 
las County  (Neb.)  98  N.  W.  1092,  1095. 

RELEASE  OF  A  BIGHT  OF  "WAY. 

The  phrase  "release  of  a  right  of  way," 
in  an  instrument  in  writing  by  which  the  ab- 
solute owner  of  a  tract  of  land  released  to 
a  steam  railroad  company  a  right  of  way  100 
feet  in  width  and  passing  through  the  land, 
leaving  a  portion  thereof  on  each  side  of  the 
right  of  way,  conveys  an  easement  In  the 
land  for  railroad  purposes,  leaving  the  fee 
subject  to  such  servitude  in  the  general  own- 
er. Cincinnati,  H.  &  D.  Ry.  Co.  v.  Wachter 
(Ohio)  70  N.  B.  974,  975,  70  Ohio  St  113. 

REI.EASED. 

The  word  "released,"  as  used  "in  con- 
tracts of  shipment,  has  from  usage  acquired 
a  well-defined  meaning.  *  *  ^  In  this 
state  ♦  •  ♦  the  word  must  be  held  to 
mean  only  that  the  shipper  agrees  to  relieve 
from  all  liability  as  against  which  the  law 
allows  the  carrier  to  exempt  Itself  by  con- 
tract." Therefore  the  contract  to  ship  goods 
"released"  must  be  construed  to  mean  that 
the  carrier  is  only  relieved  from  losses  occa- 
sioned without  his  negligence.  Georgia 
Southern  &  F.  R.  Co.  T.  Johnson,  Kin^  & 
Co.  (Ga.)  48  8.  B.  807. 

RELIGIOUS  USE. 

A  bequest  to  a  priest  or  his  successor, 
for  the  purpose  of  saying  masses  for  testator 
and  his  wife,  is  a  "religious  use,"  within 
Act  1855  (P.  L.  828).  In  re  O'Donneirs  B»- 
tate,  58  AtL  120,  209  Pa.  63. 

RELY. 

Believe  synonymous,  see  "Belieye.** 

REM. 

See  "In  Rem.** 

REMAIN. 

The  word  "remain"  is  defined  as  "to  stay 
behind  after  others  have  withdrawn;  to  con- 
tinue unchanged  in  place;  to  abide;  to  stay; 
to  endure;  to  last"  Its  synonyms  are  "to 
continue;  to  sjay;  wait;  tarry;  rest;  so- 
journ; dwell;  abide;  last;  endure"  (Web- 
ster). A  statute  which  requires  a  liquor  deal- 
er's bond  to  be  conditioned  that  he  will  not 
sell  liquor  to  a  minor,  or  permit  a  minor  to 
enter  and  remain  In  his  saloon,  provided 
that,  where  the  sale  was  made  in  good  faith 
and  on  reasonable  belief  that  the  person  was 
of  full  age,  there  can  be  no  recovery,  was 
passed  for  the  purpose  of  repressing  two 
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eyfls— one  the  purchase  of  llqnon  bj  minora, 
and  the  other  the  immoral  Influence  resulting 
to  them  from  loitering  in  saloons;  and  It 
follows  that  where  the  entering  and  remain- 
ing In  a  saloon  were  merely  for  a  time  suffi- 
cient to  get  a  drink,  and  the  sale  was  made 
in  good  faith  on  reasonable  grounds  of  be- 
lief that  the  person  was  of  full  age,  there  can 
be  no  recovery  on  a  liquor  dealer's  bond  in 
the  terms  of  the  statute,  although  such  per- 
son was  a  minor.    Tinkle  y.  Sweeney  (Tex.) 

77  S.  W.  609,  610;   Ohio  T,  Stephana  (Tex.) 

78  S.  W.  1084. 

BEMAHIBEB. 

See  "CJontingent  Remainder^;  •TJmlta- 
tion  of  a  Remainder*';  "Vested  Re- 
mainder." 

All  the  reat^  reaidtifl^  and  lemalnder,  aee 
"AIL" 

The  word  '^mainder/'  as  applied  to  es- 
tates and  under  the  restrictive  meaning,  is 
a  remnant  of  an  estate  in  lands  and  tene- 
ments, expectant  upon  and  part  of  the  estate 
created  together  with  the  same  at  one  time; 
and  to  be  strictly  a  remainder  it  must  be 
created  not  only  at  the  same  time,  but  by  the 
same  instrument,  as  the  particular  estate. 
Biggerataff  t.  Van  Pelt,  69  N.  B.  804,  806» 
207  IlL  61L 

The  word  '^malnder'*  Includes  executo- 
ry devises.  Gannon  v.  Albright,  81  8.  W. 
1162,  1168,  183  Mo.  238. 

REMEDY, 

See  "Appropriate  Remedy.** 

The  term  "remedy,"  within  Rev.  St  I 
79,  providing  that,  wben  the  repeal  or  amend- 
ment relates  to  the  remedy,  it  shall  not  affect 
pending  actions,  unless  so  expressed,  is  the 
means  employed  to  enforce  a  right  or  re- 
dress an  injury;  that  is,  the  legal  mode  for 
enforcing  a  right  or  redressing  or  preventing 
a  wrong.  To  illustrate:  We  speak  of  the 
remedy  for  nonfulfillment  of  contract  as  an 
action,  under  the  old  practice,  in  assumpsit, 
covenant,  debt,  or  detinue,  or  in  tort,  if  the 
injury  is  to  the  individual,  and  the  like,  and 
under  the  Code,  the  civil  action,  embracing 
all  of  these,  while  in  criminal  prosecutions 
the  remedy  is  by  indictment  or  information, 
or  in  some  minor  offenses  by  complaint  be- 
fore a  magistrate.  State  v.  BarloWt  71  N.  B. 
726^  728,  70  Ohio  St  363. 

REMOTE  CAUSE. 

By  "remote  cause**  is  Intended  that 
which  may  have  happened  and  yet  no  in- 
jury have  occurred,  notwithstanding  that 
no  injury  could  have  occurred  if  it  had  not 
happened.  Claypool  v.  Wigmore  (Ind.)  71 
N.  E.  509,  510  (citing  Baltimore  &  O.  R.  Go. 
V.  Trainer,  33  Md.  542). 


REMOVAL 

An  assignment  to  a  lower  position  in  the 
same  service  under  the  classified  service  and 
at  a  lower  rate  of  compensation  is  a  **re- 
movar*  from  the  position  formerly  held. 
Waters  v.  City  of  New  York,  88  N.  Y.  Supp. 
238,  241,  43  Misc.  Rep.  154  (citing  People  ex 
rel.  Callahan  v.  Board  of  Education,  79  N. 
Y.  Supp.  624,  78  App.  Div.  501,  affirmed  in 
174  N.  Y.  169,  66  N.  B.  674). 

The  word  "removal,"  as  used  in  an  or- 
der of  court  removing  a  defendant  from  of- 
fice on  the  filing  of  an  indictment  against 
him  under  an  act  according  to  which,  and  a 
constitutional  provision,  he  should  then  only 
be  suspended,  removal  following  on  convic- 
tion should  be  construed  as  one  of  suspen- 
sion; defendant  not  being  prejudiced,  he  be- 
ing thereafter  convicted.  Howard  t.  State 
(Ark.)  82  S.  W.  202. 

The  words  'Removal"  and  'Mlscharge" 
are  used  indiscriminately  In  the  statute  to 
designate  orders  of  court  which  have  the 
effect  of  simply  removing  guardians,  execu- 
tors, etc,  from  office  without  exonerating 
them  from  liability  to  account  Code  Civ. 
Proc  S  1805,  requiring  action  on  a  guard- 
ian's bond  to  be  commenced  within  tliree 
years  from  the  "discliarge  or  removal"  of 
the  guardian,  applies  to  an  action  after  a 
final  order  of  the  court  removing  or  dischar- 
ging the  guardian,  and  does  not  include  ter- 
mination of  the  guardianship  by  the  ward  at- 
taining majority.  Cook  v.  Ceas»  77  Pac.  66^ 
143  Cal.  221. 

REMOVE  AT  PLEASURE 

The  right  to  "remove  at  pleasure,**  with- 
in Ky.  St  1903,  f  3619,  providing  that  certain 
officers  named  may  be  removed  at  the  pleas- 
ure of  the  city  council,  has  a  well-defined  le- 
gal meaning,  and  is  an  entirely  different 
thing  from  the  right  to  remove  for  cause; 
and  to  hold  that  the  statute  only  authorizes 
the  council  to  remove  for  cause  would  be  to 
deny  the  words  used  by  the  Legislature  their 
ordinary  meaning.  London  v.  City  of  Frank- 
lin (Ky.)  80  S.  W.  514. 

RENDITION  OF  JUDGMENT. 

See  ''Time  of  Rendition  of  Judgment** 

RENEWAL  PREMIUM. 

Where  an  insurance .  contract  provides 
that  premiums  must  be  paid  in  advance  as  a 
condition  of  continuing  the  policy  in  force 
for  another  year,  or  for  the  period  for  which 
they  are  paid,  such  premiums  are  known 
as  "renewal  premiums,'*  because  they  re- 
new and  continue  the  policy  in  force  for  an- 
other year,  or  another  period.  People  ex  reL 
Provident  Sav.  Life  Assur.  Soc  ▼•  Miller,  71 
N.  B.  830,  032, 179  N.  Y.  227. 


BBNT 

RENT. 

See  '^roimd  Rent* 

REPAIR. 

See  "Ordinary  Repairs.** 


The  word  "repair"  contemplates  an  ex- 
isting structure,  which  has  become  imper- 
fect by  reason  of  the  action  of  elements  or 
otherwise.  In  the  case  of  Tessels  particular- 
ly, this  distinction  is  one  which  cannot  be  ig- 
nored, as  it  lies  at  the  basis  of  an  important 
diversity  of  Jurisdiction  between  the  com- 
mon-law and  maritime  courts.  Gagnon  t. 
United  States,  24  Sup.  Gt  510.  51%  183  U.  S. 
451,  48  L.  Ed.  745. 

REPARTIAMENTO. 

"Repartiamento"  Is  a  proceeding  In  Its 
nature  Judicial — a  partition  of  common  prop- 
erty.   Steinbach  t.  Moore,  30  CaL  408,  505. 
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CHABAOTER,  ETO. 

In  ReT.  Laws,  c.  74,  |  4,  proyiding  that 
no  action  shall  be  brought  to  charge  a  person 
on  or  by  reason  of  a  representation  or  as- 
surance made  concerning  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any 
other  person,  unless  such  representation  is 
made  in  writing  and  signed  by  the  party  to 
be  charged  thereby,  the  phrase  "concerning 
the  character,  conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person,"  should  be 
construed  as  limited  to  representations  made 
to  induce  the  plaintiff  to  enter  into  a  trans- 
action which  will  result  in  a  debt  due  to  him 
from  a  third  person,  and  did  not  include  rej^ 
resentatlons  as  to  the  financial  credit  of  a 
corporation,  made  to  induce  plaintiff  to  sub- 
scribe to  shares  thereof  to  be  paid  for  In 
cash.  Walker  ▼•  Russell,  71  N.  B.  86,  88,  18d 
Mass.  60. 


REPLEVIN. 

The  primary  purpose  of  replevin  Is  to 
recover  the  property  in  specie,  not  its  value. 
A  text-writer,  In  distinguishing  between  the 
compensation  to  be  awarded  to  the  injured 
par^  in  certain  cases,  says:  "The  essential 
distinction  between  trover  and  replevin,  as 
regards  the  rule  of  damages,  aside  from  the 
element  of  willfulness  in  the  taking  or  deten- 
tion, is  briefly  this:  In  trover  the  title  to 
the  property  is  regarded  as  having  passed 
to  the  defendant,  who  is  therefore  liable  for 
its  value,  simply,  with  interest  In  re- 
plevin the  title  is  treated  as  still  In  the 
plaintiff,  who  Is  therefore  to  recover,  not 
only  the  chattel  Itself,  or  its  value,  but  also 
damages  for  Its  detention,  of  which  Interest 
may  be  the  measure,  but  Is  not  in  all  cases 
the  necessary  limit"  La  Vie  v.  Crosby,  74 
Pac.  220,  222,  43  Or.  612  (citing  Sedg.  Dam. 
[8th  Ed.]  S  528). 

Replevin  is  a  mere  possessory  action. 
It  Is  said  in  Sbinn,  Repl.  f  164,  that  it  is  a 
universal  principle  of  the  law  of  replevin 
that  the  action  will  only  lie  against  the  party 
in  possession  of  the  property  at  the  time 
the  action  is  instituted.  Jenkins  v.  City  of 
Ontario,  74  Pac.  466,  467,  44  Or.  72. 

Replevin  is  a  possessory  remed/.  Mat- 
tlson  V.  Hooberry,  78  S.  W.  612,  643,  104  Mo. 
App.  287. 

REPORT. 

See  "Department  Report^';  ^'Inquire  and 
Report" 

REPRESENTATION. 

See    ''By    Right    of    Representation**; 
''False  Representation." 


REPRESENTATIVE 

See  "Legal  RepreSientatlve";    "Personal 
Representative." 

"The  word  'representative'  has  been 
held  to  Include  any  person  or  party  who  has 
succeeded  to  the  rights  of  the  decedent 
whether  by  purchase,  descent,  or  operation 
of  law."  In  a  proceeding  for  the  distribu- 
tion of  the  estate  of  an  intestate.  In  a  con- 
test between  parties^  each  claiming  as  next 
of  kin  and  heir  at  law,  the  administrator  is  a 
representative  of  his  intestate.  Sorensen  v. 
Sorensen  (Neb.)  98  N.  W.  837,  810  (quoting 
Kroh  V.  Heins,  48  Neb.  601,  67  N.  W.  771; 
Sorensen  v.  Sorensen,  66  Neb.  729,  77  N.  W. 
68). 

The  word  "representatives,"  as  used  In 
a  will  whereby  testator  devised  land  and 
!  personalty  to  his  wife,  and  then  made  to 
'  each  of  his  children  certain  devises  and  be- 
quests, and  then  declared  that  at  the  expira- 
tion of  the  life  of  the  wife  that  which  was 
given  to  her  for  life  should  be  equally  di- 
vided between  all  his  children,  share  and 
share  alike,  "the  representatives  of  such  as 
may  have  died  to  stand  in  the  place  of  their 
ancestors,"  means  the  persons  who  are  ap- 
pointed, not  by  the  devisor  in  a  will,  but  by 
the  law,  to  represent  him,  and  upon  whom 
the  law  would  have  cast  the  inheritance. 
Bowen  y.  Hackney  (N.  C.)  48  8.  B.  633,  635. 

REPUBLICAN    FORM    OF    GOVERN- 
MENT. 

"A  republican  form  of  government  Is  a 
government  administered  by  representatives 
chosen  or  appointed  by  the  people  or  by  their 
authority.  Mr.  Madison  says  It  is  *a  govern- 
ment which  derives  all  its  powers  directly 
or  Indirectly  from  the  great  body  of  the  peo- 
ple, and  is  administered  by  persons  holding 
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tbelr  offices  during  pleasure,  for  a  limited 
period*  or  during  good  behavior/  "  Kadder- 
ly  V.  City  of  Portland,  74  Pac.  710,  719,  44 

Or.  ua 
REPUGNANCY. 

'^Repugnancy  consists  in  two  inconsist- 
ent allegations,  which  destroy  the  effect  of 
each  other."  An  indictment  for  conspiracy 
to  defraud  by  the  use  of  the  mails,  in  viola- 
tion of  Rev.  St  S  54SO  [U.  8.  Comp.  St  1901, 
p.  S6961,  as  amended,  is  not  bad  for  repug- 
nancy because  it  charges  in  the  same  count 
that  defendant  conspired  to  defraud  by  deal- 
ing or  pretending  to  deal  in  what  are  com- 
monly called  "green  articles*'  and  spurious 
treasury  notes.  Lehman  v.  United  States 
(U.  S.)  127  Fed.  41.  45,  61  0.  C.  A.  677  (citing 
10  Bncy.  Law,  565). 

REQUEST. 

To  "request"  is  not  to  empower,  bat  to 
recognize  that  power  to  do  the  thing  re- 
quested already  resides  of  right  in  the  one 
of  whom  the  request  is  made.  A  devise  of 
the  residue  of  testator's  property  to  his  wid- 
ow, to  have  the  use  and  ccmtrol  of  the  same^ 
with  the  right  to  use  as  much  as  she  pleased 
for  her  comfort  and  pleasure,  and,  if  there 
were  anything  left  at  her  death,  **lt  is  my  re- 
quest that  she  give"  to  a  church  a  parson- 
age, "and  one-half  of  the  residue  to  my 
heirs,"  gave  the  widow  an  estate  in  fee  in 
the  whole  property,  with  the  right  to  dis- 
pose of  the  same  by  will,  subject  only  to  the 
request  above  recited.  Brown  v.  Eastman, 
57  Atl.  96^  97,  72  N.  H.  35& 

The  words  "desire"  and  •'request^  do 
not  Import  a  trust,  where  testatrix  devised 
certain  real  estate  to  her  husband,  and  stat- 
ed that  it  was  her  desire  and  request  that 
he  should  convey  the  same  to  a  lodge,  so  as 
to  impose  on  it  the  duty  to  properly  care  for 
the  cemetery  lot  in  which  she  might  be 
buried.  They  should  be  understood  in  their 
usual  sense,  in  the  absence  of  anything  In 
the  will  to  indicate  that  they  were  used  in 
any  other  than  their  ordinary  sense.  Kauff- 
man  t.  Gries,  74  Pac.  846,  848,  141  Oal.  295. 

"The  mere  use  in  a  will  of  the  precatory 
words  'desire'  and  *requesf  will  not  be  suffi- 
cient to  create  an  enforceable  trust,  or  a 
power  in  the  nature  of  a  trust,  when  the 
context  clearly  shows  that  the  testator's  in- 
tention was  contrary."  A  testator  made  a 
devise  to  an  educational  institution,  and  pro- 
vided that,  in  case  the  devise  should  fall 
for  any  cause,  the  same  should  go  to  the  chil- 
dren of  his  two  brothers.  In  a  codicil  he 
authorized,  empowered,  and  requested  hla 
daughter,  his  only  lineal  descendant,  to  rati- 
fy and  confirm  the  devise  to  the  Institution, 
declaring  that,  in  case  she  compiled  with  the 
request,  the  gifts  over  should  be  revoked. 


The  daughter  executed  the  power  by  a  deed 
to  the  Institution,  and  the  gift  over  was 
thereby  revoked.  Thomas  v.  Board  of  Trus- 
tees of  Ohio  State  University,  70  N.  E.  896^ 
899,  70  Ohio  St  92. 

Where  the  witnesses  to  a  will  go  to 
testatrix's  house  for  the  purpose  of  attesting 
her  will,  which  was  drawn  up  and  executed 
by  testatrix  in  their  presence,  and  one  of 
the  witnesses  heard  her  say  that  she  wanted 
the  will  written,  and  testified  that  it  was 
written  and  read  to  her,  and  the  other  wit- 
ness held  her  up  in  bed  for  the  purpose  of 
having  her  affix  her  signature,  and  both  witp 
nesses  testified  that  the  will  was  executed 
iu  their  presence  and  that  they  attested  it  at 
her  request,  it  is  sufficient  to  show  a  proper 
execution  of  the  will,  although  both  witness- 
es denied  that  testatrix  requested  them  to 
sign.  Hughes  v.  Rader  (Mo.)  82  &  W.  32, 
61  (citing  Schierbaum  v.  Schemme,  157  lio. 
1,  57  S.  W.  526,  80  Am.  St  Rep.  604). 

REQUISITE  BOND. 

The  "requisite  bond,**  named  In  Rev. 
St  c.  6,  f  125,  is  not  such  a  bond  as  the  as- 
sessors may  require,  but  is  such  as  is  re- 
quired by  section  128,  providing  that  the  as- 
sessor shall  require  the  constable  or  collector 
to  give  bond  for  the  faithful  discharge  of 
his  duty  to  the  residents  of  the  town,  with 
such  sureties  as  the  municipal  officers  ap- 
prove. Smith  V.  Randlette^  56  AtL.199,  200, 
98  Me.  86. 

REQUISITE  MAJORITY. 

As  used  in  a  constitutional  provision 
that,  whenever  the  requisite  majority  of  the 
judges  of  the  Supreme  Court  of  Appeals  sit- 
ting are  unable  to  agree  upon  a  decision,  the 
case  shall  be  reheard  by  a  full  bench,  the 
words  ^'requisite  majority"  means  that  the 
assent  of  at  least  three  of  the  Judges  shall 
be  required  to  determine  that  any  law  is  or 
is  not  repugnant  to  the  Constitution.  Funk- 
bouser  v.  Spahr,  46  S.  B.  378,  379,  102  Ya. 
306. 

REQUISITE  NOTICE. 

The  term  "requisite  notice,**  in  a  statute 
authorizing  a  notary  to  give  requisite  notice 
or  notices  on  protest  of  notes,  means  that  he 
should  give  such  notice  or  notices  as  are  nec- 
essary to  charge  all  the  parties  who  are 
sought  to  be  made  liable  on  the  paper  and 
whose  liability  is  dependent  upon  notice. 
Bowling  ▼.  Arthur,  34  Miss.  41,  54. 

RES  ADJUDICATA. 

See,  also,  "Estoppel  by  Judgment** 

"In  order  to  make  a  matter  res  Judicata, 
there  must  be  the  concurxence  of  the  four 
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conditions  following:  (1)  Identity  in  tlie 
thing  sued  for;  (2)  identity  of  the  cause  of 
action;  (3)  Identity  of  persons  and  tlie  par- 
ties to  the  action;  (4)  identity  of  the  quality 
in  the  person  for  or  against  whom  the  claim 
is  made."  Turner  Tp.  v.  WiUlams  (S.  D.)  97 
N.  W.  842,  843  (quoting  BouTier,  Diet). 

"The  plea  of  res  Judicata  applies,  not 
only  to  points  upon  which  the  court  was  ac- 
tually required  to  form  an  opinion  and  pro- 
nounce judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  the  alle- 
gation, and  which  the  parties,  exercising  rea- 
sonable diligence,  might  have  brought  for- 
ward at  the  time."  W.  a  Belcher  Land 
Mortg.  Co.  ▼.  Norris  (Tex.)  78  S.  W.  390,  891. 

The  principle  of  '"res  Judicata"  embraces 
not  only  what  was  actually  determined  in 
the  former  case,  but  also  extends  to  any 
other  matter  properly  involyed,  and  which 
might  have  been  raised  and  determined  in  it 
In  re  Assessment  of  Property  of  Northwest- 
em  University,  69  N.  B.  75,  76,  206  lU.  64 
(citing  Rogers  t.  Hlgglns,  67  111.  244). 

To  constitute  a  former  Judgment  a  bar 
or  estoppel  in  a  pending  action,  there  must 
exist  in  the  two  cases  identity  of  subject- 
matter,  of  cause  of  action,  of  persons  and 
parties,  and  of  the  quality  in  the  persons 
for  or  against  whom  the  claim  is  made.  Vin- 
cent V.  Mutual  Reserve  Fund  Life  Ass'n,  58 
Atl.  963,  964,  77  Conn.  281. 

RES  GEST^. 

Thf"  phrase  "res  gestae"  implies  a  sub- 
stantial coincidence  in  time;  but  if.  declara- 
tions of  third  persons  are  not  in  their  nature 
a  part  of  the  fact,  they  are  not  admissible  : 
in  evidence,  however  closely  related  in  point 
of  time.    Burns  v.  Borden's  Condensed  Milk  j 
Co.,  87  N.  Y.  Supp.  883,  884,  93  App.  Dlv.  ' 
566.  I 

In  Leahey  v.  Cass  Ave.  &  F.  Q.  By.  Co., ' 

97  Mo.  1G5,  10  S.  W.  58.  10  Am.  St  Rep. 
300,  it  was  said  that  a  declaration,  to  be  a 
part  of  the  res  gestse,  need  not  be  coincident 
in  point  of  time  with  the  main  fact  to  be 
proved.    It  is  enough  that  the  two  are  so  \ 
nearly  connected  that  the  declaration  can,  in  | 
the  ordinary  courae  of  affairs,  be  said  to  be  , 
a  spontaneous  explanation  of  the  real  cause. ; 
The  declaration  is,  then,  a  verbal  act  and  , 
may  well  be  said  to  be  a  part  of  the  main  ' 
fact  or  transaction.     Again,  if  the  subse- 1 
quent  declaration  and  the  main  fact  at  issue,  { 
taken  together,  form  a  continuous  transac* ! 
tlon,    then    the    declaration    is    admissible. 
Much,  therefore,  depends  on  the  nature  and 
character  of  the  transaction  in  question;  for 
it  may  be,  and  often  isj  of  a  continuing  char- 
acter.   It  cannot  be  said  that  a  mere  subse- 
quent declaration  will  of  Itself  furnish  a  suf- 
ficient connecting  circumstance.    Gotwald  v. 
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St  Louis  Transit  Co.,  77  a  W.  126,  126,  102 
Mo.  App.  492. 

RES  INTER  ALIOS  ACTA. 

The  acts  and  declarations  either  of  stran- 
gers or  of  one  of  the  parties  to  the  action 
in  his  dealings  with  strangers  are  designated 
"res  inter  alios  actse."  Chicago  &  £.  I.  It 
Co.  T.  Schmitz,  71  N.  B.  1050,  1054,  211  III. 
446. 

RES  IPSA  LOQUITUR. 

"The  meaning  of  the  maxim  "res  ipsa 
loquitur'  is  tliat,  while  negligence  is  not  as 
a  general  rule  to  be  presumed,  yet  the  injury 
itself  may  afford  sulBcient  prima  facie  evi- 
dence of  negligence,  and  the  presumption  of 
negligence  may  be  created  by  the  circumstan- 
ces under  which  the  injury  occurred.  <  «  * 
Where  negligence  is  thus  presumed  from  the 
occurrence  of  the  injury,  defendant  is  called 
upon  to  rebut  the  prima  facie  case  by  show- 
ing tl^at  he  took  reasonable  care  to  prevent 
the  happening  of  such  injury."  Chicago  City 
B.  Co.  V.  Barker,  70  N.  B.  624,  626,  209  lU. 
321. 

RES  JUDICATA. 

See  ''Bes  Adjudicata.** 

RESERVATION. 

Exception    distinguished,    see    "Bxcep- 
tlon." 

Where  A.  owns  ten  acres  of  land,  and 
conveys  it  to  B.,  reserving  to  himself  a  life 
estate  therein,  that  is  a  "reservation."  Deal- 
er V.  Toalson  (Mo.)  79  S.  W.  421,  422. 

RESIDE. 

The  word  "reside,"  in  its  ordinary  sense, 
carries  with  It  the  idea  of  permanence,  as 
well  as  continuity.  It  does  not  mean  living 
in  one  place  and  claiming  a  home  in  another; 
and,  In  an  action  requiring  plaintiff  to  reside 
in  a  county  In  the  state  before  bringing  suit 
for  divorce,  it  does  not  mean  a  constructive 
or  Imaginary  residence  In  Texas,  while  ac- 
tually living  in  Illinois.  It  was  Intended, 
not  only  to  compel  an  actual  good-faith  in- 
habitancy of  the  state,  but  an  actual  resi- 
dence in  the  county  where  the  suit  for  di- 
vorce is  instituted,  on  the  part  of  the  person 
seeking  the  divorce.  Michael  v.  Michael 
(Tex.)  79  8.  W.  74,  75. 

The  word  "resides,"  in  Gen.  Laws  1896, 
c  46,  f  12,  providing  that  all  personal  prop- 
erty held  in  trust  by  an  executor  for  another 
person  shall  be  assessed  against  the  execu- 
tor where  such  other  person  resides,  means 
resides  for  the  purpose  of  taxation,  aa  de- 
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lined  in  section  9,  directing  tbat  personal ;  SE8IDE1IT* 
property  shall  l>e  taxed  to  the  owner  in  the 
town  in  which  the  owner  shall  have  his  ac- 
tual place  of  abode  for  a  larger  portion  of  the 
year.  Clarke  r.  Addeman,  68  AtL  028,  26  B. 
I.  168. 


RE8IDEHGB. 

See  "Principal  Place  of  Residence^'; 
"Usual  Residence." 

Citizenship  distinguished,  see  "Citizen- 
ship." 

Domicile  distinguished,  see  "Domicile.^* 

Habitation  synonymous,  see  "Habita- 
tion" 

''Residence  Indicates  permanency  of  oc- 
cupation, as  distinguished  from  temporary 
occupation,  but  does  not  include  so  much  as 
'domicile^'  which  requires  an  intention  con- 
tinued with  residence.  'Residence'  has  been 
defined  to  be  a  place  where  a  person's  habita- 
tion is  fixed,  without  any  present  intention 
of  removing  therefrom.  It  is  lost  by  leaying 
the  place  were  one  had  acquired  a  perma- 
nent home  and  removed  to  another  place 
anlmo  non  revertendl,  and  is  gained,  by  re- 
maining in  such  new  place  anlmo  manendi." 
Residence  within  the  district  to  give  the 
court  Jurisdiction  of  proceedings  in  bank- 
ruptcy, must  be  bona  fide,  and  the  removal 
of  a  person  flrom  one  district  to  another,  for 
the  express  purpose  of  filing  a  petition  in 
bankruptcy  therein,  and  with  the  intent  of 
leaving  the  district  as  soon  as  he  obtained  a 
discharge,  does  not  make  him  a  resident,  so 
as  to  confer  jurisdiction  on  the  court  In  re 
Qameau  (U.  8.)  127  Fed.  677,  678,  62  0.  0. 
k.  403. 

The  word  •'residence^"  like  the  word 
"homestead,"  is  not  confined  merely  to  the 
dwelling  house,  but  it  may  also  Include  ev- 
erything connected  therewith,  used  to  make 
the  home  more  comfortable  and  enjoyable. 
But  the  words  "homestead"  and  "residence" 
cannot  be  intended  to  include  some  other  and 
independent  family's  home  and  residence. 
Linn  V.  Ziegler  (Kan.)  7S  Pac.  489,  490  (ciUng 
Ashton  V.  Ingle,  20  Kan.  670,  681,  27  Am. 
Rep.  197). 

That  an  employ^  had  worked  for  several 
weeks  in  a  county,  where  he  was  injured 
while  at  such  work,  does  not  establish  his 
"residence"  in  such  county,  under  a  statute 
relating  to  venue  in  actions  for  injuries  to 
servants.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Cloyd  (Tex.)  78  S.  W.  43,  44. 

The  word  "residence,"  as  used  In  ah  in- 
formation under  Comp.  Laws,  f  11,551,  pro- 
hibiting larceny  from  any  building  on  fire, 
which  charged  defendant  with  the  larceny 
of  goods  "from  the  residence  of  •  ♦  ♦, 
the  same  being  then  and  there  on  fire," 
means  building.  People  v.  Klammer  (Mich.) 
100  N.  W.  600. 


See  "Actual  Residenr;  '«Noiiresident*» 
Inhabitants  synonymous,  see  "Inhabit- 
ant" 


An  averment  in  a  complaint  that  plain- 
tiff is  "a  resident  of  the  state  of  Delaware" 
must  be  intended  to  mean  as  averring  tbat 
the  plaintiff  is  a  citizen  of  that  state.  Son 
Printing  &  Publishing  Ass'n  t.  Bdwards,  24 
Sup.  Ct  696,  698,  194  U.  S.  877,  48  L.  Bd. 
1027  (citing  Jones  v.  Andrews,  77  U.  S.  [10 
Wall.]  881,  19  L.  Bd.  935;  United  States  Kx- 
press  Co.  v.  Kountze,  76  U.  8.  [8  Wail.]  342, 
19  L.  Ed.  457).  ,    .  , . 

A  foreign  corporation,  being  a  nonresi- 
dent in  fact  becomes,  for  the  purpose  of 
conferring  Jurisdiction,  by  fiction  of  law  a 
'•resident"  of  the  city,  if  it  has  a  place  there- 
in for  the  regular  transaction  of  business. 
Goldzier  v.  Central  R.  Co.  of  New  Jersey, 
88  N.  Y.  Supp.  214,  216,  43  Misc.  Rep.  667. 

&E8IDE1IT  FREEHOIJOEB. 

The  term  '•resident  freeholder,**  as  used 
in  Cobbey's  Ann.  St  f  7175,  providing  tiiat 
village  authorities  may  grant  a  license  to 
sell  intoxicating  liquors  when  a  petition 
therefor  shall  be  signed  by  a  designated  num- 
ber of  resident  freeholders,  is  used  in  its  or- 
dinary and  commonly  understood  meaning, 
and  a  wife,  living  with  her  husband  on  land 
the  title  to  which  is  in  the  latter,  and  which 
is  occupied  by  them  Jointly  as  family  home- 
stead, is  not  a  freeholder;  and  the  same  is 
true  as  to  a  husband  living  with  his  wife  on 
land  occupied  by  them  Jointly  as  a  home- 
stead, the  legal  title  to  which  is  in  her. 
Campbell  ▼.  Moran  (Neb.)  99  N.  W.  498,  409. 

RESIDUARY  CLAUSE. 

"The  purpose  of  a  residuary  clause  in 
a  will  is  to  make  a  complete  testamentary 
disposition  of  the  estate  of  the  testator,  so 
that  no  part  of  it  may  be  left  to  pass  under 
the  intestate  laws.  It  is  a  gift  of  all  that 
is  left  after  the  gifts  specified  or  designated 
have  been  paid  or  satisfied,  and  it  carries 
with  it  and  is  presumed  to  have  been  so  In- 
tended, not  only  all  personal  estate  which 
remains  not  specifically  disposed  of  at  the 
time  the  will  is  executed,  but  all  that  for 
any  reason  is  illy  disposed  of,  or  fails  as  to 
the  legatees  originally  intended."  In  re 
Wood's  Estate,  67  Ati.  1103,  209  Pa.  16  (cit- 
ing Cambridge  v.  Rous,  8  Ves.  12). 

RESIDUARY  LEGATEE. 

••A  •residuary  legated  is  one  who  takes 
what  remains,  or  a  iK>rtion  of  what  remains, 
after  satisfying  all  other  gifts,  charges,  loss- 
es, and  expenses."  In  re  (hoggin's  Estate;  88 
N.  Y.  Supp.  557,  560,  48  liisc.  Rep.  238. 
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tor  a  loss  of  ooal  through  a  collapse  of  Its 
dock,  occurring  without  any  fault  or  negli- 
gence on  its  part  Fairmont  Coal  Co.  t. 
Jones  &  Adams  Ob.  (U.  &)  134  Fed.  711,  714. 


''Residue**  Is  defined  by  Webster  as  that 
which  remains  after  a  part  is  taken,  separat- 
ed, removed,  or  designated.  While  the  word 
''residue/'  applied  to  estate  or  property  gen- 
erally, as  in  the  usual  residuary  clause  of  a 
will,  may  include  all  the  remaining  estate, 
whether  in  possession,  remainder,  or  reyer- 
Bion,  when  applied  only  to  a  given  parcel 
of  Uind,  its  popular  meaning  is  simply  the 
remaining  acres  of  that  parcel,  and  not  the 
remaining  estate  in  the  parcel.  Young  ▼. 
Qnimhy,  66  AtL  666^  657,  98  Me.  167. 

RESISTED. 

See  "Unreasonably  Resisted.** 

RESPECTIVELY. 

While  the  word  *'req;>ectively*'  is  not  gir- 
en  precisely  the  same  meaning  by  lexicogra- 
phers as  the  word  "alternately,"  it  is  used  in 
Act  1901  (P.  L.  629),  aUowing  challenges  to 
be  made  by  the  state  and  defendant,  "re- 
spectively," in  the  same  sense  as  the  word 
"alternately,"  used  in  Act  1860  (P.  L.  440, 
I  38),  providing  that  the  commonwealth  shall 
challenge  one  person  and  the  defendant  one 
person,  and  so  "alternately"  until  all  the 
challenges  shall  be  made.  Commonwealth  v. 
Conroy,  66  Ati.  427,  428»  207  Pa.  212. 


RESPONSIBLE. 

See,  also,  "Be  Responsible  For.** 

Plaintiff  and  defendant  entered  into  a 
contract  by  which  defendant,  the  lessee  of 
a  coal  dock,  was  to  act  as  bailee  and  agent 
in  receiving,  storing,  reshipping,  and  selling 
coal  produced  by  plaintiff.  The  contract  pro- 
vided that  plaintiff  should  remain  the  owner 
of  the  coal  until  it  was  sold,  and  fix  the 
selling  price,  defendant  to  receive  a  commis- 
sion on  the  sales  and  to  guaranty  the  ac- 
counts; that  plaintiff  should  Insure  all  coal 
consigned  and  deliver  the  same  safely  along- 
side defendant's  dock,  which  should  there- 
upon be  "responsible"  to  plaintiff  for  all 
coal  after  such  delivery  alongside  its  dock, 
and  insure  the  same,  and  pay  taxes  thereon, 
and  guaranty  weights  as  per  bills  of  lading, 
being  compensated  therefor  and  for  dock 
rents  by  the  pajrment  by  plaintiff  of  a  stated 
price  per  ton  for  loading  and  reloading.  It 
is  held  that  the  provision  that  defendant 
should  be  "responsible"  for  the  coal  after  its 
delivery  was  not  Intended  to  enlarge  its 
common-law  liability  as  bailee  by  making  it 
an  insurer  against  all  possible  contingencies, 
but  to  mark  the  time  when  such  liability 
should  commence,  and  that  it  was  not  liable 


REST. 

All  the  rest  residue  and  remainder,  see 
"AU." 

RESTAURANT. 

The  sale  of  soda  water  and  ice  cream 
in  a  drug  store  does  not  bring  the  proprietor 
thereof  within  the  statute  providing  that 
keepers  of  "eating  houses,  restaurants,  and 
saloons"  cannot  be  lawfully  granted  permits 
for  the  sale  of  liquor.  In  re  Henry  (Iowa) 
100  N.  W.  48,  44. 

RESTRAINT  OF  COMMERCE 

See  "Combination  in  Bestraint  of  Com- 
merce.** 

RESULTING. 

See  "Death  Resulting  from  the  Wound." 

RETAIL 

Selling  and  delivering  oQ  from  a  tank 
wagon  to  merchants  tn  quantities  of  not 
less  than  25  gallons  for  resale  to  cus- 
tomers is  a  sale  by  retail,  within  an  act  re- 
quiring retail  sellers  to  first  procure  a  li- 
cense. Standard  Oil  Co.  t*  Commonwealth 
(Ky.)  82  S.  W.  070,  971. 

RETRAXIT. 

"In  those  jurisdictions  where  the  rule 
Indicated  by  the  word  'retraxit'  has  been 
recognized,  the  substance  of  the  matter 
seems  to  be  that  a  dismissal  by  agreement 
of  the  parties  is  equivalent  to  and  is  treated 
as  a  public  renunciation  on  the  part  of  the 
complainant  of  the  claim  asserted  by  him  in 
his  pleadings  against  the  defendant,  and  he 
is  thereafter  estopped  to  bring  it  forward 
again."  Lindsay  v.  Allen  (Tenn.)  82  S.  W. 
171,  174. 

Retraxit  differs  from  a  nonsuit  in  that, 
when  once  entered  by  a  plaintiff  on  the  rec- 
ord, it  forever  puts  an  end  to  the  pending 
suit,  as  well  as  the  cause  of  action  involved. 
Waldron  v.  Angleman  (N.  J.)  68  Atl  668^  671. 


REVENUE 

See  "Estimated  Bevenue.** 

The  word  "revenue,"  in  Sess.  Laws  1002, 
c.  8,  relating  to  public  revenue,  is  sufflcientljr 
broad  to  include  all  provisions  having  that 
general  object  in  view^  not  only  provisions 
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for  securing  reyenne  as  the  result  of  a  di- 
rect tax  upon  property,  but  revenue  deriyed 
from  the  imposition  of  licenses,  duties,  ex- 
cises, and  a  tax  on  occupations  or  on  sue* 
cessions.  In  re  Magnes'  Bstate  (Colo.)  77 
Pac.  853,  856;  Brown  y.  Elder,  Id. 

The  word  'Avenue,"  as  used  In  CJonst 
art  6,  8  2,  giying  the  Supreme  Oourt  original 
jurisdiction  of  cases  relating  to  the  revenue, 
civil  cases  in  which  the  state  shall  be  a  par^ 
ty,  quo  warranto,  and  habeas  corpus,  has  no 
reference  to  the  revenues  of  municipal  cor- 
porations, but  to  those  only  which  are  re- 
quired for  the  purposes  of  general  state  ad- 
ministration. Aachen  &  M.  Fire  Ins.  Oo.  y. 
City  of  Omaha  (Neb.)  100  N.  W.  137. 

The  title,  "An  act  to  provide  a  system 
of  revenue,"  is  broad  enough  to  include  pro- 
visions for  special  assessments.  City  of 
Omaha  y.  Hodgskins  (Neb.)  87  N.  W.  846^ 
347. 

REVIEW. 

See  "Writ  of  Beylew.* 

REVISE. 

Power  given  to  code  commissioners  to 
"revise,  Simplify,  arrange,  and  consolidate" 
public  statutes  of  the  state  did  not  invest 
them  of  themselves  with  power  to  enact  any 
new  statutory  law,  or  to  revive  any  statute 
or  statutes  not  in  force  at  the  time  of  the 
revision.  Matbis  v.  Stote,  12  South.  6S1, 
683,  31  Fla.  291. 

The  act  to  provide  for  the  revision  and 
consolidation  of  the  statute  laws  of  the 
United  States,  approved  June  27,  1866  (14 
Stat  74),  authorizes  the  appointment  of  three 
persons  as  commissioners  to  revise,  simplify, 
arrange,  and  consolidate  all  statutes  of  the 
United  States,  general  and  permanent  in 
their  nature,  in  force  at  the  time  the  com- 
missioners may  make  the  final  report  of 
their  doings.  The  report  was  made  and 
acted  on,  and  was  entitled  "An  act  to  re- 
vise and  consolidate  the  laws  of  the  United 
States,*'  etc.  This  act  was  approved,  and 
the  result  was  a  book,  which  Congress  de- 
clared "shall  be  designated  and  cited  as  the 
Revised  Statutes  of  the  United  States.'*  It 
is  held  that  the  enactment  of  the  Revised 
Statutes  by  act  of  Congress  was  not  the 
enactment  of  a  body  of  laws  as  original  legis- 
lation, but  was  simply  the  enactment  of  a 
more  convenient  expression  of  the  law  as  it 
existed  on  December  1,  1873.  It  did  not 
enact  or  re-enact  anything  as  law  which  was 
not  the  law  on  that  date.  United  States  v. 
Moore  (U.  S.)  26  Fed.  Cas.  1305,  1306^  1307. 

REVOLVER. 

The  furnishing  of  a  Stevens  32-caliber 
rifle  by  a  father  to  his  minor  son  was  not 


an  offense,  within  Rev.  St  1808,  8  4397,  pro- 
hibiting any  person  from  giving  any  "pistol 
or  revolver"  to  a  minor.  Taylor  y«  SeU 
(Wis.)  97  N.  W.  48a 

RIGHT. 

See  "Cllvil  Right^;  ''Legal  RlghtT;  "Ma- 
terial  Right";  "Political  Right";  "Prop- 
erty Right";  "Substantial  Right"; 
"Terms  and  Conditions,  Rights,  and 
PrlvUeges";  "Vested  Rlght" 

The  word  "rights,"  as  used  in  Borough 
Act,  S  96  (P.  L.  1897,  p.  329),  providing  that 
boroughs  shall  retain  and  enjoy  all  the 
rights  and  property  heretofore  possessed  by 
them,  refers  to  rights  in  the  nature  of  prop- 
erty rights,  and  contemplates  the  retention 
of  property  rights,  and  not  powers,  such  as 
a  power  to  license  inns  and  taverns,  and 
which,  not  having  been  given  by  the  act, 
must  be  deemed  to  have  been  withheld, 
though  formerly  enjoyed  by  certain  special 
charter  boroughs,  in  view  of  the  provleion 
of  the  same  section  that  boroughs  should 
have  all  the  powers  conferred  by  the  act, 
thus  excluding  by  implication  powers  not 
conferred.  Smith  v.  Borough  of  Hightstown 
(N.  J.)  57  Atl.  901,  903. 

BIGHT  OF  EMXNEHT  DOMAHT. 

See  "Eminent  Domain.** 

BIGHT  OF  BEPBESENTATION. 

See  "By  Right  of  Representation.'* 

BIGHT  OF  WAT. 

The  term  "right  of  way"  should  not  be 
confined  to  the  land  over  which  the  main 
track  of  a  railroad  should  be  constructed. 
The  land  upon  which  a  side  track,  a  switch, 
or  a  turnout  is  built,  and  in  actual  use  by 
the  company  In  the  business  for  which  it 
was  organized,  for  all  practical  purposes  is 
as  much  held  a  right  of  way  as  the  land  upon 
which  the  main  track  is  constructed.  In  the 
operation  of  a  railroad,  it  is  necessary  that 
trains  should  pass  each  other,  and  hence  the 
necessity  of  turnouts,  switches,  and  side 
tracks.  In  the  loading  of  cars,  transfer  of 
cars,  the  making  up  of  trains,  and  innumer- 
able other  instances  that  might  be  named  in 
the  prosecution  of  its  business  as  a  com- 
mon carrier,  side  tracks,  switches,  and  turn- 
outs are  as  indispensable  to  a  proper  trans- 
action of  its  business  as  the  main  track  it- 
self. Land  held  and  in  actual  use  by  a  rail- 
road company  for  side  tracks,  switches,  and 
turnouts  must  be  regarded,  within  the  mean- 
ing of  the  revenue  law,  as  a  part  of  the  right 
of  way  of  the  company.  Chicago  &  A.  R. 
C3o.  y.  People,  98  111.  350,  356. 

The  term  *'rlght  of  way"  has  a  twofold 
signification.    It  sometimes  is  osed  to  de- 
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scribe  a  right  belonging  to  a  party,  a  right 
of  passage  over  any  tract;  and  it  is  also 
uaed  to  describe  that  strip  of  land  which 
railroad  companies  take  upon  which  to  con- 
Btmct  their  roadbed.  In  a  contract  between 
railroad  companies,  providing  that  one  party 
shall  permit  other  railroads  to  use  Its  right 
of  way,  the  term  Is  nsed  in  the  latter  sense. 
Central  Trust  Co.  ▼.  Wabash,  dt  L.  &  P.  By., 
29  Fed.  546,  666. 

Constructiye  notice  that  a  railroad  owns 
a  '*right  of  way"  in  certain  premises  means 
the  free  use  of  so  much  ground  upon  both 
sides  of  the  tracks  as  is  required  for  the 
convenient  and  customary  use  and  mainte- 
nance of  the  railroad.  Day,  Williams  &  Co. 
T.  Atlantic  &  G.  W.  R.  Co.,  41  Ohio  St  392, 
898. 

The  term  "right  of  way,"  as  used  In  a 
statute  providing  that  a  railroad  company 
■hall  be  responsible  to  any  person  for  dam- 
ages to  property  by  fire  communicated  by 
its  locomotives  or  originating  within  Its  right 
of  way,  has  no  reference  to  the  title  of  the 
railroad  company,  whether  having  a  mere 
easement  or  a  greater  estate,  but  is  intended 
to  designate  the  locality  within  which  the 
railroad  would  be  liable  under  the  statute. 
Brown  v.  Carolina  Midland  Ry.  Co.,  46  S.  E. 
283,  286,  67  8.  C.  481,  100  Anu  St.  Rep.  766. 

RING. 

As  chattel,  sec  "Chattel.** 

RIPIN  R'G'T. 

An  owner  of  lands  adjoining  a  lake  con- 
veyed to  plaintiff  the  portion  of  the  land  that 
was  covered  by  water;  the  deeds  reciting 
that  it  was  the  intention  of  the  grantor  to 
convey  all  his  rights  to  the  water  and  the 
soil  under  water  in  a  lake  belonging  and  ap- 
purtenant to  the  described  premises.  After 
the  conveyance  the  lots  were  assessed  by 
number,  with  the  addition  "excp*t  rlp'in 
r'g't."  The  part  conveyed  to  plaintiff  was 
assessed  as  unplatted  lands.  The  abbrevia- 
tion ••rlp'in  r'g't,"  in  the  assessment,  clearly 
meant  the  riparian  rights  of  the  parties.  Ne- 
waygo Portland  Cement  Co.  v.  Sheridan  Tp. 
(Mich.)  100  N.  W.  747,  74a 

RIPARIAN. 

Lands  which  do  not  in  any  way  border 
upon  the  water  of  a  stream  are  not  riparian 
to  it  The  word  "ripa,"  from  which  the  term 
••riparian"  is  derived,  means,  literally,  a  riv- 
er bank,  and  therefore,  in  the  broadest  sense, 
all  lands  touching  the  stream  are  riparian. 
In  the  sense  that  they  relate  to  the  bank. 
But  of  necessity  there  must  be  some  limita- 
tion. The  extent  back  from  the  stream  must 
be  determined.  The  holdings  of  an  owner, 
before  they  can  be  said  to  be  riparian  to  a 


stream,  must  be  not  only  within  the  limits 
of  the  original  survey  or  grant  by  the  gov- 
ernment, but  must  also  be  within  the  water- 
shed of  such  stream,  and  actually  touch  its 
waters.  Clements  v.  Watkins  Land  Co. 
(Tex.)  82  S.  W.  666,  66a 

RIPARIAN  OWNER. 

The  expression  ''riparian  owner,"*  in  its 
ordinary  and  popular  slgniflcation,  carries 
with  it  the  title  to  the  center  of  the  nonnav- 
igable  stream  upon  which  his  land  abuts. 
In  re  Wilder,  85  N.  Y.  Supp.  741,  743,  00 
App.  Div.  262. 

RISK. 

See  "Assumption  of  Risk";  *'At  Owner's 
Risk." 


RIVER. 

See  "Mississippi  River";  ••North  River." 

"A  river  is  a  running  stream  of  water, 
pent  in  on  either  side  by  banks,  shores,  or 
walls.  ♦  •  ♦  A  fresh  water  river,  like  a 
tidal  river,  is  composed  of  the  alveus,  or  bed, 
and  the  water ;  but  it  has  banks,  instead  of 
shores.  The  banks  are  the  elevations  of  land 
which  confine  the  waters  in  their  natural 
channel,  when  they  rise  the  highest  and  do 
not  overflow  the  banks;  and  in  that  condi- 
tion of  the  water  the  banks  and  the  soil 
which  is  permanently  submerged  form  the 
bed  of  the  river."  State  v.  Faudre,  46  S.  B. 
269,  270,  54  W.  Va.  122,  63  L.  B.  A.  877  (quot- 
ing Gould,  Waters) 


ROAD. 

See.  "Law  of  the  Road";  "Legal  Coun- 
ty Road";  "Private  Road";  "Public 
Road" ;   "Summer  Road." 

Other  roads,  see  "Other." 

ROAD  CROSSING. 

Any  road  crossing,  see  "Any.* 


ROAB  DISTRICT. 

As  corporation,  see  "Corporation.'* 
As  quasi  corporation,  see  "Quasi  Corpo- 
ration." 


ROABBED  AND  TRACK* 

The  term  "roadbed  and  track,"  as  used 
in  a  statute  establishing  a  drainage  and  levy 
district  in  portions  of  certain  counties  lying 
east  of  a  certain  railway,  including  the  track 
and  roadbed  of  said  railway,  includes  the 
right  of  way.  St.  Louis  Southwestern  Ry* 
Co.  V.  Grayson  (Ark.)  78  S.  W.  777,  77& 
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ROBBERY. 

The  felonioos  taking  of  personal  prop- 
erty in  the  possession  of  another  from  hla 
person  or  immediate  presence  and  against 
his  will,  accomplished  by  means  of  force  or 
fear,  is  robbery,  irrespective  of  the  value  of 
the  property  so  taken.  People  v.  Stevens, 
75  Pac.  62,  63,  141  Cal.  48& 

Robbery  Is  stealing  property  with  vio- 
lence from  the  person  or  personal  custody 
of  another  person.  It  is  necessary,  in  order 
to  constitute  that  crime,  that  the  goods  shall 
be  on  the  person  of  the  owner,  or  the  own- 
er's agent,  or  shall  be  in  his  presence  and 
in  his  custody.  State  v.  I^yons  (N.  J«)  68  AtL 
3d8,  401. 


ROLL 

Bee  ^Judgment  RolL" 

ROTARY. 


In  Webster^s  Dictionary  **rotary^  Is  de- 
fined as  "turning,  as  a  wheel  on  its  axis;** 
in  the  Century  Dictionary,  as  'turning  round 
apd  round,  as  a  wheel  on  its  axis.*'  The 
word  "rotary,"  used  in  a  claim  of  a  patent 
to  describe  an  element  of  a  combination, 
does  not  necessarily  imply  a  continuous  ro- 
tation of  the  part,  so  as  to  make  it  necessary 
to  limit  the  claim  by  reading  into  it  as  an 
additional  element  mechanism  for  such  rota- 
tion, but  is  properly  descriptive,  if  the  part 
Is  capable  of  being  rotated  by  hand  or  oth- 
erwise. Kipp-Armstrong  Go.  v.  King  Ptiilip 
Mills  (U.  S.)  130  Fed.  28,  29. 

RUBBLE  STONE. 

Dimension  and  footing  stone  distinguish- 
ed, see  "Dimension  Stone." 

SAFE. 

In  an  action  by  a  servant  for  personal 
injuries,  alleged  to  have  been  caused  by  a 
defective  fastening  in  a  haudhold  on  a 
freight  car,  the  trial  court  charged  the  jury 
that,  while  plaintiff  assumed  all  the  risks  or- 
dinarily incident  to  his  employment,  such  as- 
sumption of  risk  did  not  begin  until  defend- 
ant had  used  ordinary  care  to  securely  fas- 
ten and  maintain  in  safe  condition  the  hand- 
holds on  its  cars.  The  defendant  objected 
to  this  instruction,  on  the  ground  that  it  im- 
posed on  it  the  duty  to  exercise  ordinary  care 
to  securely  fasten  and  maintain  in  safe  con- 
dition the  appliance  in  question.  The  appel- 
late court,  in  passing  on  the  correctness  of 
the  instruction,  said:  **A8  a  matter  of  strict 
law  the  charge  is  not  accurate.  From  the 
taception  of  his  employment  the  plaintiff  as- 
sumed the  risks  ordinarily  incident  to  the 
servioe.    The  risk  superadded  by  the  negli- 
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gence  of  fbe  master  did  not  form  a  part  of 
these,  unless  brought  to  his  knowledge.  Ap- 
plying this  principle  to  the  issue  in  this  case, 
we  have  this  result  The  risks  ordinarily 
incident  to  the  use  of  the  lag  screw  fasten- 
ing plaintiff  assumed,  for  he  knew  that 
many  cars  thus  Quipped  were  handled  by 
appellant  He  also  assumed  the  risk  of  such 
defects  in  the  appliances  as  would  not  have 
been  disclosed  to  the  company  by  an  inspec- 
tion conducted  with  ordinary  care.  This  lat- 
ter risk  he  assumed  in  any  event;  for,  if  the 
company  had  not  inspected  the  car  at  all, 
yet,  if  the  defect  which  caused  the  accident 
would  not  have  been  discovered  by  a  prop- 
er inspection,  it  fell  in  the  category  of  as- 
sumed risks."  The  court  said,  further,  in 
regard  to  the  safety  of  the  appliance  nsed, 
that  it  seemed  to  apptor  beyond  controvo^ 
that  the  lag  screw  fastening  was  a  safe  ap- 
pliance, when  properly  attached  to  sonnd 
wood,  and  that  it  might  be  that  the  ideal  is 
absolute  safetyt  and  that  ordinary  care 
should  be  exercised  to  its  attainment,  but 
that,  if  an  ordinarily  prudent  parson  should 
assume  the  task  of  exercising  ordinary  care 
to  furnish  a  safe  appliance  for  the  use  of 
his  employ^,  construing  the  word  ''safe"  In 
its  absolute  sense,  he  would  direct  his  efforts 
toward  the  production  of  such  an  appliance 
as  would  be  safe,  however  carelessly  or  un- 
skiUfully  used,  a  standard  which  has  no- 
where been  set  for  the  master;  but  there 
was  much  force  in  the  suggestion  of  the  ap- 
pellee that  the  words  were  not  to  be  taken 
in  their  absolute  sense,  unless  attended  by 
a  word  which  carries  that  meaning.  Galves- 
ton, H.  &  S.  A.  Ry.  Ca  v.  Perry  (Tex.)  82  & 
W.  843,  845. 


SALARIED  OFFICER. 

Under  Laws  1002,  p.  072,  c  880,  provid- 
ing that  the  sheriff  of  Ontario  county  shall 
receive  as  compensation  for  all  his  services 
and  his  duties  appertaining  thereto,  which 
are  a  county  charge  on  the  county  or  any 
town  therein,  an  annual  salary,  and  also  cer- 
tain fees,  such  sheriff  is  not  a  **salaried  offi- 
cer," within  Code  Civ.  Proc.  9  3307,  subd.  4, 
entitling  sheriffs  to  a  fee  for  each  cause  pla- 
ced on  the  calendar  for  trial  by  jury,  but  de- 
claring that  It  does  not  apply  to  counties 
wherein  the  sheriff  is  a  salaried  officer.  Peo- 
ple ex  rel.  Flynn  v.  Leech,  80  N.  Y.  Supp. 
178,  170,  43  Misc.  Rep.  435, 

SALARY. 

Broadly,  the  word  "salary^  means  a  rec- 
ompense or  consideration  made  to  a  person 
for  his  pains  or  industry  in  another  man's 
business.  Whether  it  be  derived  from  "sa- 
larium,"  or  more  fancifully  from  "sal,"  the 
pay  of  the  Roman  soldier,  it  carries  with  It 
the  fundamental  idea  of  compensation  for 
services  rendered.    Indeed,  there  is  eminent 
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aathorlty  f6r  holding  that  the  words  ''wa- 
ges'* and  "salary"  are  In  essence  synony- 
mous. Hopkins  t.  Cromwell,  85  N.  Y.  Supp. 
839,  841,  89  App.  Dlr.  481. 

Salary  is  an  "annual  compensation  for 
services  rendered;  a  fixed  sum  to  be  paid 
by  the  year  for  services."  Burrlll,  Law  Diet 
The  per  annum  compensation  of  men  in  offi- 
cial and  in  some  other  positions.  Anderson, 
Law  Diet  Where  the  word  "salary"  is 
found  in  a  legislative  act,  as  applied  to  an 
officer's  compensation  for  official  work  done 
or  required,  it  is  generally  understood  to  ap- 
ply to  the  officer's  per  annum  allowance, 
when  not  otherwise  qualified.  State  ex  rel. 
Atty.  Gen.  v.  Speed,  81  S.  W.  1260,  1203,  183 
Mo.  186. 

The  salary  of  a  public  officer  Is  a  provi- 
sion made  by  law  for  his  maintenance  and 
support  during  his  term,  to  the  end  that, 
without  anxiety  concerning  his  means  of 
subsistence,  he  may  be  able  to  devote  him- 
self entirely  to  the  duties  of  his  office.  Bu- 
perlch  V.  Baehr,  75  Paa  782,  783,  142  CJal. 
190  (citing  Lewis  v.  City  of  Denver,  48  Pac. 
317,  9  Colo.  App.  828). 

"Where  a  person  Is  employed  at  a  sal- 
ary, the  term  Itself  Imports  permanency  of 
employment**  White  y.  Koehler  (N.  J.)  57 
Aa  124. 

SALL 

See  "Contract  of  Sals'*;  "Kept  tar  Sale"; 
"PubUc  Sale." 

'TTo  constitute  a  valid  sale  there  must 
be  competent  parties,  mutual  assent,  a  thing, 
the  absolute  or  general  property  In  which  Is 
transferred  from  the  seller  to  the  buyer,  and 
a  price  In  money  paid  or  promised."  Logan  v. 
Stephens  County  (Tex.)  81  S.  W.  109,  110 
(quoting  Anderson,  Law  Diet). 

"It  has  been  a  question  of  more  or  less 
trouble,  under  the  local  option  laws  in  the 
different  appellate  courts  of  the  federal  Un- 
ion, as  to  what  the  term  'sale'  imports.  In 
some  It  is  held  that  it  Imports  only  a  money 
consideration;  in  others,  that  the  exchange 
of  Intoxicating  liquors  for  some  other  com- 
modity is  a  sale;  and,  under  peculiar  circum- 
stances, that  the  loan  of  Intoxicating  liquors 
to  be  returned  In  kind  Is  a  sale.  It  has  also 
been  held  that  Intoxicants  delivered  in  the 
payment  of  a  debt,  or  for  services  performed, 
is  a  sale.  In  Texas  the  broader  signification 
of  sale  has  been  held  to  be  correct;  and  if 
the  exchange,  or  even  the  loan,  of  whisky 
was  intended  to  cover  up  a  sale,  that  would 
constitute  a  violation  of  our  local  option  stat- 
ute. But  none  of  the  decisions  to  which  our 
attention  has  been  called  In  this  state  has 
ever  held  that  the  mere  loaning  of  a  bottle 
of  Intoxicants,  to  be  returned  In  kind,  as  an 
accommodation,  constitutes  a  sale.  Under 
the  facts  of  the  Bruce  Case,  36  Tex.  Cr.  R. 


63,  89  S.  W.  683,  and  Keaton's  Case,  86  Tex. 
Cr.  R.  269,  38  S.  W.  622,  the  loan  or  exchange 
was  done  simply  to  cover  up  a  sale,  and 
these  parties  were  carrsring  on  a  liquor  traffic 
In  the  local  option  territory,  and  the  loans 
were  simply  evasions  of  the  law,  and  really 
were  sales.  But  it  was  not  intended  by  those 
decisions,  nor  is  it  the  meaning  of  the  law, 
and  the  Legislature  certainly  did  not  Intend 
to  hold  as  a  sale  the  mere  loan  by  one  neigh- 
bor to  another  of  Intoxicants  until  that  neigh- 
bor could  secure  and  return  the  same  amount 
of  intoxicants.  That  in  no  sense  would  con- 
stitute a  sale  under  our  law.  It  would  seem 
that,  if  a  mere  accommodation  loan  would 
constitute  a  sale,  there  would  be  two  sellers 
and  no  purchaser,  or  there  would  be  two 
sales;  that  is,  the  man  who  loaned  the  whis- 
ky and  the  man  who  returned  the  whisky 
would  each  be  a  seller.  Our  law  is  not  in- 
tended to  cover  this  character  of  transaction. 
The  Constitution  and  the  law  both  limit  the 
transaction  to  a  sale.  If  appellant  simply 
loaned  'Rigglns  a  bottle  of  whisky,  to  be  re- 
turned when  Rigglns'  whisky  came  by  ex- 
press, and  It  was  not  intended  as  a  subter- 
fuge to  cover  a  sale,  he  would  not  be  guilty; 
and  this  phase  of  the  law  should  have  been 
presented  to  the  jury."  Ray  v.  State  (Tex.) 
79  8.  W.  635,  636. 

A  conviction  for  selling  intoxicating  liq- 
uors without  a  license  is  not  justified  on  a 
showing  that  defendant  purchased  whisky 
for  others  at  their  request  and  with  their 
money.  "If  one,  seeing  his  neighbor  on  his 
way  to  town,  requests  him  to  purchase  for 
him  a  bottle  of  whisky,  promising  to  return 
the  purchase  money  when  he  sees  him,  and 
the  neighbor  does  so,  and  leaves  the  bottle 
at  the  house  of  the  one  for  whom  he  pur- 
chased, this  does  not  render  the  party  pui^ 
chasing  the  whisky  guilty  of  making  a  sale." 
Whltmore  t.  State  (Ark.)  77  S.  W.  698,  699. 

SAUB  BT  RETAIL. 

See  "Retail.** 

8AI.E  IN  BDXS. 

See  "In  Bulk." 

SALE  OF  TnrWABB. 

A  sale  of  the  exclusive  right  to  sell  a 
patented  article  in  a  certain  territory  is  not 
a  sale  of  tinware,  within  a  statute  exempting 
from  statutory  provisions  as  to  peddlers  one 
who  sells  tinware,  although  the  article,  the 
right  to  sell  which  is  sold,  is  of  tinware. 
Burns  T.  Sparks  (Ky.)  82  S.  W.  425,  426. 

SALESMAN. 

See  "Traveling  Salesman.** 

A  "salesman"  is  defined  in  the  Standard 
Dictionary  as  a  man  who  sells  goods  In  a 
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shop  or  store  by  canrassiiig.  Tht  word  is 
generally  accepted  to  mean  a  person  who 
sells  goods  for  a  merchant,  and  not  to  mean 
the  merchant  himself.  United  States  t.  Gin 
Hlng  (Ariz.)  76  Pac.  639»  64a 

SALOON. 

The  sale  of  soda  water  and  Ice  cream  in 
A  drug  store  does  not  bring  the  proprietor 
thereof  within  the  statute  providing  that 
keepers  of  "eating  houses,  restaurants,  and 
saloons"  cannot  be  lawfully  granted  permits 
for  the  sale  of  liquor«  In  re  Henery  (Iowa) 
100  N.  W.  43,  44, 


SALVAGE. 

Salvage  Is  the  compensation  allowed  to 
persons  by  whose  voluntary  assistance  a  ship 
at  sea,  or  her  cargo,  or  both,  have  been 
saved.  In  whole  or  In  part,  from  impending 
sea  peril,  or  in  recovering  such  property  from 
actual  peril  or  loss,  as  in  cases  of  shipwreck, 
derelict,  or  recapture.  Centra!  Stockyard  & 
Transit  Go.  v.  Mears,  86  N.  Y.  Supp.  705,  786^ 
89  App.  Div.  4D2. 

8AI.VOB. 

A  salvor  is  defined  to  be  a  person  who, 
without  any  particular  relation  to  the  ship 
in  distress,  proffers  useful  service,  and  gives 
it  as  a  volunteer  adventurer,  without  any 
pre-existing  contract  that  connected  him 
with  the  duty  of  employing  himself  fcur  the 
preservation  of  the  vessel.  The  Dumper  No. 
8  (U.  S.)  129  Fed  98,  99,  63  C.  C.  A.  600  (dt- 
Ing  New  York  Harbor  Protection  Co.  v.  The 
Clara,  90  U.  S.  [23  Wall.]  1-16,  23  L.  Ed.  150. 

A  salvor  itr  a  person  who  renders  volun- 
tary service  to  rescue  a  vessel  or  property 
from  marine  peril,  and  who  is  successful  in 
whole  or  in  part  He  has  a  claim  which  may 
be  enforced  by  a  suit  against  the  ship,  or 
its  cargo,  or  both;  and,  more  than  that,  he 
is  entitled  to  the  possession  of  the  property 
saved,  provided  it  is  such  personalty  as  may 
be  reduced  to  possession,  and  has  a  lien  for 
the  salvage  compensation  until  his  claim  is 
satisfied.  Central  Stockyard  &  Transit  Co. 
V.  Mears,  85  N.  Y.  Supp.  795,  796,  89  App. 
Div.  452. 


SAME  CAUSE. 

See  "Neither  Party,  Btc'^ 

SAME  OFFENSE. 

The  term  "same  offense,**  as  used  in  a 
statute  providing  for  an  increase  in  punish- 
ment where  a  defendant  had  previously  been 
convicted  of  the  same  offense,  means  an  of- 
fense of  the  same  character,  and  not  the 


same  identical  transaction. 
(Tex.)  78  S.  W.  225,  226. 


Kinney  t.  Stat* 


SAN  DOMINGO  MAHOGANY. 

The  term  "San  Domingo  mahogany,**  («s 
used  in  a  building  contract  requiring  such 
mahogany  to  be  used  in  a  portion  of  the 
building,  is  to  be  interpreted  in  the  trade 
sense,  and  not  in  the  ordinary  sense  of  the 
term;  and  the  contract  is  complied  with  by 
the  use  of  mahogany  having  the  same  color 
and  texture  as  the  genuine  San  Domingo  ma- 
hogany, although  grown  elsewhere.  Sno- 
qualmi  Realty  Co.  v.  Moynlhan,  78  S.  W. 
1014,  1018»  179  Mo.  629. 

SANCTION. 

"Every  law  must  have  its  sanction;  that 
is  to  say,  its  means  of  enforcement  Without 
such  it  can  hardly  be  deemed  a  law.  Sano 
tions  are  of  two  kinds — ^those  which  redress 
civil  injuries,  called  'civil  sanctions,*  and 
those  which  punish  crimes,  called  *penal  sanc- 
tions.* "  Commissioners'  Court  of  Nolan 
County  V.  Beall  (Tex.)  81  8.  W.  526,  628  (quot> 
ing  Bouv.  Law  Diet). 

SAND.. 

As  mineral,  see  "Mineral.** 

SANITY. 

Sanity  is  not  an  ingredient  of  crime.  It 
is  a  condition  precedent  to  all  intelligent  ac- 
tion, as  well  benevolent  as  nefarious.  It  is 
a  pre-existing  fact,  which  may  be  taken  for 
granted  as  implied  by  law  and  general  experi- 
ence. We  do  not  infer  sanity  from  the  crim- 
inal act,  as  we  do  malice  and  premeditation. 
Sanity  is  a  premise,  not  a  conclusion.  State 
V.  Quigley  (B.  I.)  58  Aa  905,  908. 

SATISFACTION. 

See   "Accord  and   Satisfaction**;     •'Full 
Satisfaction";   "Reasonably   Satisfies." 

"Where  a  contractor  agrees  to  furnish 
the  material  and  to  erect  on  the  land  of  a 
municipal  corporation  a  garbage  furnace  ac- 
cording to  the  plans  and  specifications,  which 
are  a  part  of  the  contract,  and  warrants  its 
capacity  to  consume  a  named  quantity  of 
garbage,  without  emitting  offensive  odors, 
to  be  paid  for  when  completed  and  tested  ac- 
cording to  the  satisfaction  of  the  committee 
of  the  town  council,  and  the  contractor  per- 
forms the  contract  according  to  plans  and 
specifications,  and,  the  test  being  made,  the 
furnace  is  shown  to  have  the  capacity  war- 
ranted and  in  all  things  to  comply  with  the 
contract  the  committee  cannot  defeat  the 
contractor's  right  of  recovery  by  capriciously 
and  um'easonably  refusing  its  satisfaction 
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with  the  work.*"  A  declaration  in  a  rait  for 
the  contract  price,  which  shows  these  facts 
and  alleges  that  the  committee,  without  jnst 
cause  or  reason  and  moved  by  caprice  and 
prejudice,  has  refused  to  declare  satisfaction 
with  such  tests,  although  the  work  and  tests 
should  have  fully  satisfied  the  committee 
and  the  defendant,  and  would  have  satisfied 
persons  of  ordinary  care,  caution,  prudence, 
and  fairness,  is  not  subject  to  demurrer,  as 
showing  no  cause  of  action,  nor  to  special 
demurrer,  because  it  has  not  alleged  that  the 
furnace  was  tested  to  the  satisfaction  of  the 
committee.  Parlln  &  Orendorff  Co.  ▼.  City 
of  Oreenville  (U.  8.)  127  Fed.  66,  62,  61  C. 
O.  A.  691 

SATISFACTORY  PRICE. 

The  words  "satisfactory  price,**  as  used 
In  a  contract  whereby  defendant  contracted 
to  furnish  logs  to  plaintiff's  sawmill  and  sell 
the  lumber,  agreeing  to  log  the  mill  to  its  ca- 
pacity, limited  only  to  the  amount  of  lum- 
ber defendant  should  be  able  to  sell  at  sat- 
isfactory prices,  should  receive  a  reasonable 
construction.  A  price  should  be  construed 
satisfactory  which  would  yield  the  defendant 
a  reasonable  profit  over  and  above  the  gross 
cost  of  the  lumber  to  it,  plus  the  reasonable 
value  of  the  timber  and  the  cost  of  making 
sales  of  lumber.  A  fair  construction  of  the 
contract  would  require  the  defendant  to  fur- 
nish timber  from  which  could  be  manufac- 
tured salable  lumber  and  to  make  reasonable 
efforts  to  put  sound  and  salable  lumber  on 
the  market;  and  if,  by  such  effort,  sales  at 
reasonable  profits  could  be  made,  to  keep 
plaintiff's  mill  continuously  running,  defend- 
ant  was  obliged  to  furnish  sufficient  saw  logs 
to  keep  it  going.  Rhodes  v.  Holladay-Klotz 
Land  &  Lumber  Co.,  79  S.  W.  1145,  1164,  106 
Mo.  App.  279. 


SAWMILL 

As    manufacturing    establishment, 
''Manufacturing  Bstablishment.'* 


SCAFFOLD. 

Perpendicular  columns  having  been  set 
up  In  the  erection  of  a  steel  building,  a  beam 
was  hung  from  one  column  to  another,  and 
lashed  to  them  by  ropes,  for  the  purpose  of 
holding  the  iron  girders  until  the  wall  was 
erected  between  the  beams,  and  also  to  fur- 
nish a  place  for  the  employes  to  walk  in 
spacing  the  girders.  Held,  that  such  timber 
was  a  "scaffold,"  within  Labor  Law,  Laws 
1897,  p.  467,  c.  416,  S  18,  providing  that  an 
employer  shall  not  furnish  or  erect,  or  cause 
to  be  furnished  or  erected,  for  the  perform- 
ance of  labor  in  the  erection  of  a  house,  scaf- 
folding which  is  unsafe  or  Improper  to  give 
proper  protection  to  the  life  and  limbs  of 
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employ^.     Welk  t.  Jackson   Architectural 
Ironworks,  90  N.  Y.  Supp.  641,  642. 

SCANDAL 

"Scandal  in  a  pleading  consists  of  any 
unnecessary  allegation  bearing  cruelly  on  the 
moral  character  of  an  Individual,  or  stating 
anything  contrary  to  good  manners,  or  any- 
thing unbecoming  the  dignity  of  the  court 
to  hear."  McNulty  v.  Wiesen  (U.  S.)  130 
Fed.  1012,  lOia. 


SCHOOL 

A  ••school,'*  in  the  ordinary  acceptation 
of  its  meaning,  Is  a  place  where  Instruction 
is  imparted  to  the  young.  If  a  parent  em- 
ploys and  brings  into  his  residence  a  teacher 
for  the  purpose  of  instructing  his  child  or 
children,  and  such  instruction  is  given  as  the 
law  contemplates,  the  meaning  and  spirit  of 
the  law  have  been  fully  compiled  with.  This 
would  be  the  school  of  a  child  or  children  so 
educated,  and  would  be  as  much  a  private 
school  as  If  advertised  and  conducted  as 
such.  A  parent  in  good  faith  employed  a 
teacher  formerly  employed  in  the  public 
schools  to  teach  his  child.  It  was  arranged 
that  the  child  should  be  taught  in  all  the 
branches  taught  in  the  public  schools.  The 
child  attended  the  teacher's  home  regularly 
every  school  day,  and  received  InstrucUon 
equal  to  that  which  could  have  been  received 
at  the  public  schools.  The  teacher  did  not 
advertise  herself  as  keeping  a  private  school, 
and  had  no  regular  tuition  fixed  nor  any 
school  equipments,  and  made  no  arrange- 
ment to  take  other  pupUs.  This  was  a 
school,  within  Bums'  Ann.  St  1901,  S  6033a, 
providing  that  every  parent  shall  be  required 
to  send  his  child  to  a  public,  private,  or  pa- 
rochial school  each  year.  State  v.  Peterman, 
70  N.  E.  650,  651,  32  Ind.  App.  666. 

SOHOOIi  DISTRICT. 

As  political  subdivision,  see  Tollttcal 
Subdivision." 

A  school  district  is  composed  of  certain 
contiguous  territory,  governed  by  one  school 
board,  authorized  to  select  one  school  site, 
secure  one  schoolhouse,  and  conduct  one 
school,  except  where  separate  schools  are 
required  for  colored  'pupils.  Kellogg  v. 
School  Dist  No.  10  of  Comanche  Ctounty,  74 
Pac.  110, 117, 13  Okl.  286. 


80HOOLHOU8B. 

A  high  school  is  fairly  included  in  the 
terms  ''for  school  purposes*'  and  '•schoolhouse 
or  schoolhouses,"  in  the  statute  declaring 
that  the  board  shall  decide  that  It  is  neces- 
sary to  raise  money  for  purchasing  or  taking 
and  condemning  lanr>  for  school  purposes  or 
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for  erecting  a  BchodlioaBe  or  schoolhouses. 
Carling  t.  Jersey  City  (N.  J.)  58  Aa  895,  397. 

nonOOls  PURPOSE. 

See  "SchoolhoiiBe.** 

SCHOOIi  TRUSTEE. 

As  officer,  tee  "Officer.** 

SCIRE  FACIAS. 

Ab  action,  see  ''Action.'* 

Tbe  8dre  facias  Is  a  common-law  writ, 
and  not  a  statutory  remedy  to  obtain  a  per- 
sonal judgment,  and  based  upon  tbe  partic- 
ular proceeding  to  wbicb  it  is  applicable. 
Kirk  T.  United  States  (U.  &)  181  Fed.  831, 
335. 

SCRAP. 

See  ''Busbelinf  Scrap.** 

SCULPTURE 

Sm  "Casts  of  ScnlptDre." 

SEABOARD. 

See  "Atlantic  Seaboard." 

SEAM. 

In  geology,  a  tbin  layer  or  stratnm  of 
rock  is  called  a  ''seam."  Tbe  same  term  is 
applied  to  coal.  Cbapman  v.  Mill  Creek  Coal 
&  Coke  Co,  46  S.  B.  262,  263,  54  W.  Ya.  198. 

SEARCH. 

In  Rev.  St  1892, 9  1394,  allowing  tbe  clerk 
certain  compensation  for  making  "searcbes" 
for  unpaid  taxes  and  tax  certificates,  tbe 
searcbes,  for  wbicb  tbe  Legislature  fixes  tbe 
compensation  at  15  cents  eacb,  mean  tbe  ex- 
amination eacb  year  for  tbe  purpose  of  as- 
certaining if  a  tax  sale  was  made  tbat  year, 
wbetber  tbe  searcb  resulted  in  tbe  finding  of 
sucb  sale  or  not  Edwards  t.  Law  (Fla.)  86 
Soutb.  569,  570. 

SEAWORTHY. 

Seawortbiness  is  defined  to  be,  ''in  mari- 
time law,  tbe  sufficiency  of  tbe  vessel  in  ma- 
terials, construction,  equipment,  officers,  men, 
and  outfit  for  tbe  trade  or  service  in  wbicb 
it  is  employed."  Tbe  test  of  seawortbiness 
is  wbetber  tbe  vessel  is  reasonably  fit  to 
carry  tbe  cargo  wbicb  sbe  bas  undertaken  to 
transport  Tbe  fumisbing  of  a  refrigerating 
apparatus  in  good  order  and  repair,  compe- 
tent for  tbe  safe  transportation  of  a  cargo  of 


dressed  beef,  wbicb  a  vessel  has  undertaken 
to  carry,  is  witbln  tbe  obligation  to  use  dne 
diligence  to  provide  a  seawortby  vessel,  im- 
posed upon  tbe  owner  by  tbe  Harter  act 
(Act  Feb.  13,  1898,  c.  105,  27  Stat  445  [U.  S. 
Comp.  St  1901,  p.  2946]),  as  a  condition  pre- 
cedent to  tbe  enjoyment  of  tbe  benefits  of 
tbat  act  in  limiting  tbe  owner's  liability  as 
tberein  provided.  Tbe  Soutbwark,  24  Sup. 
Ct  1,  8,  191  U.  &  1,  48  L.  Bd.  65  (gootlD^ 
Bouv.  Law  Diet). 

Wbere  a  vessel  was  bored  tbrougb  ber 
waterways,  tbrougb  tbe  ends  of  tbe  beams 
and  at  some  point  into  tbe  timbers  ftx)m  tbe 
mainmast  to  tbe  foremast  and  no  sound 
wood  was  found,  sucb  a  frame  as  exbiblted 
by  sucb  borings  cannot  be  regarded  as  ''sea- 
wortby." Morse  v.  St  Paul  Fire  &  Marine 
Ins.  Co.  (17.  S.)  129  Fed.  233,  235. 

SECOND  OFFENSE. 

Tbe  w<Nrds  "second  offense^**  as  used  In 
Rev.  St  9  4364— 20b,  wbicb  decbires  tbat 
wboever  sball  sell  liquors  wbere  sales  are 
problbited  sball  be  guilty  of  a  misdemeanor, 
and  wbicb  prescribes  tbe  punisbment  'or 
tbe  first  offense  and  for  a  second  offense, 
mean  a  second  conviction.  Hence  an  affi- 
davit wbicb  cbarges  tbree  separate  sales  to 
different  persons  on  tbe  same  day,  but  does 
not  allege  a  previous  conviction,  is  in  legal 
effect  a  cbaige  of  a  first  offense  only.  Carey 
V.  State,  70  N.  BL  955^  70  Obio  St  121. 

SECURED. 

"Secured"  is  not  a  word  of  description; 
it  implies  an  act  A  creditor  wbo  takes  a 
note  for  bis  debt  is  never  understood  to  be 
a  preferred  creditor.  A  bond  wbicb  carries 
notbing  more  tban  a  promise  to  pay  is  no 
more  a  security  tban  a  promissoiy  note. 
Wben  a  bond  or  note  is  "secured,"  It  must 
mean  tbat  tbere  is  sometbing  beblnd  it  not 
common  to  otber  creditors,  or  it  means  notb- 
ing. A  recital  in  a  corporate  bond  tbat  it 
is  secured  by  all  tbe  property  and  assets  of 
tbe  company  imports  tbat  tbe  bonds  are  se- 
cured by  some  particular  lien.  Stickel  v. 
Atwood,  56  Att.  687,  689,  25  R.  L  456. 

SECURITY. 

The  term  "securities'*  embraces  promis- 
sory notes,  not  only  in  a  popular  sense,  but 
in  a  legal  sense  as  well.  Wagner  v.  Scberer, 
85  N.  Y.  Supp.  894,  895,  89  App.  Div.  202. 

Tbe  word  "securities,"  as  used  in  a  will 
wbereby  tbe  testator  devised  property  to  bis 
executor  in  trust  to  collect  tbe  rents,  issues, 
and  profits  of  tbe  same,  giving  full  power  to 
tbe  executors  to  sell  or  dispose  of  any  of 
tbe  securities  tbat  tbe  testator  migbt  bold 
at  tbe  time  of  bis  deatti,  does  not  include 
land.    Hence  tbe  power  to  sell  securities  did 
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not  authorize  the  executors  to  sell  lands,  and 
the  executors'  attempted  conveyance  thereof 
was  consequently  void.  Pratt  T.  Worrell  (N. 
7.)  S7  AtL  400,  4Ba. 

SEED. 

Bee  ""Grass  Seed.** 

SEEMING  DANGER. 

Appearances  calculated  to  produce  In  a 
reasonable  mind,  and  really  producing,  con- 
viction of  impending  peril  to  life  or  limb, 
is  what  is  meant  by  *'seeming  danger.** 
Rogers  v.  State,  02  Ala.  17%  174. 

SEISED. 

An  allegation  that  a  person  was  "seised 
and  possessed*'  of  land,  prima  fade  imports 
seisin  in  fact,  not  mere  seisin  in  law.  Bragg 
T.  Wiseman  (W.  Va.)  47  &  B.  90,  91. 

SEISIN. 

In  the  common  law  ""seisin**  signifies 
possession.  Bragg  v.  Wiseman  (W.  Va.)  47 
S.  E.  90,  91,  (quoting  Coke,  Inst). 

SELECTION. 

A  mortgage  of  a  specified  number  of 
cattle  on  a  certain  farm  is  good,  to  the  num- 
ber specified,  against  a  purchaser  from  the 
mortgagor,  although  there  are  more  cattle 
of  the  same  description  on  the  farm,  which 
fact  is  not  disclosed  by  the  mortgage,  since 
the  mortgagee  is  permitted,  by  what  is  called 
the  doctrine  of  selection  or  election,  to  select 
the  specified  number  from  the  whole  num- 
ber. Sparks  v.  Deposit  Bank  (Ey.)  78  a  W. 
171. 

SELF-DEFENSL 

To  maintain  a  plea  of  self-defense^  there 
must  be  an  actual  physical  attack  or  hostile 
demonstration  of  such  a  nature  as  to  afford 
reasonable  ground  to  believe  that  the  design 
is  to  destroy  life  or  infiict  great  bodily  harm. 
State  V.  Halllday,  3G  South.  753,  112  La.  846. 

A  person's  right  of  self-defense  does  not 
depend  on  his  belief,  in  the  exercise  of  rea- 
sonable judgment,  that  it  is  necessary  to  use 
the  force  that  he  does.  It  is  enough  that  it 
is  in  fact  necessary,  or  that  in  the  exercise 
of  a  reasonable  judgment  it  appears  to  him 
•  to  be  necessary,  though,  as  a  matter  of  fact, 
it  is  not  necessary.  McKInney  v.  CX)mmon- 
wealth  (Ky.)  82  a  W.  263,  264. 

SELF-DESTRUCTION. 

The  phrase  '*self-destruction  or  suicide,'* 
as  used  in  a  certificate  of  membership  in  a 


benefit  association  declaring  that  the  con- 
tract for  benefits  does  not  include  assurance 
against  self-destruction  or  suicide,  whether 
the  member  be  sane  or  insane,  does  not  pre- 
vent a  recovery  on  the  certificate  where  the 
member's  death  was  due  to  his  voluntary 
taking  of  carbolic  acid,  not  with  intent  to 
cause  death,  but  to  frighten  his  wife  into 
giving  him  money.  Ck>urtemanche  v.  Su- 
preme Court  I.  O.  F.  (Mich.)  98  N.  W.  749, 
750,  64  L.  B.  A.  66& 

SELL  AND  CONVEY.      . 

The  words  "sell  and  convey,**  in  a  deed 
of  real  estate,  mean,  in  the  absence  of  ap- 
propriate expressions  in  the  instrument  it- 
self limiting  and  restricting  such  general 
acceptance  of  the  meaning  of  the  words,  a 
conveyance  in  fee.  St.  Louis  Land  &  Build- 
ing Ass'n  V.  FueUer,  81  S.  W.  414,  417,  182 
Mo.  98.  ^ 

SEPARATE  UBOR. 

''Separate  labor,"  as  used  in  Rev.  St 
1899,  S  4340,  entitling  a  wife  to  the  wages 
of  her  separate  labor  as  her  sole  and  sep- 
arate property,  is  not  the  labor  expended  by 
her  for  the  performance  of  her  household  du- 
ties, but  labor  entirely  disconnected  with 
those  duties,  and  performed  for  the  purpose 
of  earning-  money  wages.  Kroner  v.  St 
Louis  Transit  Go.  (Mo.)  80  &  W.  916,  91& 

SEPARATE  PROPERTY. 

The  term  "separate  property  of  a  mar^ 
rled  woman,'*  at  the  time  of  the  adoption  of 
Pub.  Acts  1880,  p.  525,  c.  57,  providing  that 
the  taxable  estate  of  married  women  other 
than  separate  property  shall  be  set  in  the 
lists  of  their  husbands,  had  an  established 
meaning,  and  was  such  estate  only,  wheth- 
er real  or  personal,  as  was  settled  on  her  for 
her  separate  use,  without  any  control  over 
it  on  the  part  of  her  husband.  Union  School 
Dist  of  Guilford  v.  Bishop,  68  AtL  13,  14, 
70  CX)nn.  695,  66  L.  R.  A.  989. 

SEPARATE  PUBLIC  EMOLUMENTS. 

Separate  public  emoluments  or  privileges 
which  the  Legislature  is  forbidden  by  the 
Constitution  to  bestow  on  any  man  or  set 
of  men,  refer  mainly  to  political  privileges, 
and  were  intended  to  prevent  any  infringe- 
ment of  the  great  principle  of  equality  of 
political  rights.  The  section  may  likewise 
be  extended  to  prohibit  the  granting  of  any 
privileges  to  any  set  of  men,  to  which  all 
others  in  the  same  circumstances  would  not 
be  entitled.  A  statute  giving  the  remedy  of 
attachment  to  particular  classes  of  credit- 
ors is  not  within  the  prohibition.  Peck  v. 
Crltchlow,  8  Miss.  (7  How.)  243,  247. 


BSRVANT 


SERVANT. 
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See  "Fellow  SerTanf* 


One  employed  by  a  refining  company  to 
sell  and  distribute  oU  to  cuBtomwa,  being 
paid  by  a  commission  on  the  amount  of  sales, 
is  an  agent  or  servant  of  the  company,  which 
is  liable  for  acts  of  negligence  in  the  con- 
duct of  the  business  on  the  part  of  the  agent 
or  others  employed  by  him.  Biggs  ▼.  Stand- 
ard OU  Co.  (U.  8.)  130  Fed.  199,  201. 

SERVICE  PII^L 

The  term  "service  pipe*'  or  wires,  as 
used  in  Laws  1890,  c.  666,  p.  1148,  S  65,  pro- 
viding that  no  corporation  shall  be  compelled 
to  lay  service  pipes  or  wires  through  frozen 
ground,  or  such  as  shall  otherwise  present 
serious  obstacles  to  laying  the  same,  means 
the  connection  from  the  street  main  or  wire 
to  the  house,  and  usually  the  expense  of 
laying  that  is  borne  by  both  the  company 
and  the  owner  in  proportions  agreed  upon 
by  them.  Moore  v.  Obamplain  Electric  Co., 
86  N.  Y.  Supp.  87,  89,  88  App.  Div.  289. 

SERVITUDE. 

See  "Additional  Bervltudd^';  "Personal 
Servitude." 

Basement  distinguished*  see  ''Base- 
ment." 


SESSION. 

See  "Last  Session.** 

"The  term  'session,'  when  applied  to 
courts,  means  the  whole  term.  In  legal  con- 
struction, the  whole  term  is  construed  as 
but  one  day,  and  that  day  is  always  referred 
to  the  first  day  or  commencement  of  the 
term."  Cresap  v.  Oresap,  46  a  B.  682,  683, 
64  W.  Va.  681  (quoting  Dew  v.  Judges  [Va.] 
3  Hen.  &  M.  27,  3  Am.  Dec. 


The  word  "session"  does  not  have  a 
single,  fixed,  and  definite  meaning,  but  is 
variously  used  in  statutes  and  constitutions. 
In  Rev.  St  S  1038  [U.  S.  Comp.  St  1901,  p. 
723],  providing  that  any  District  Court  may, 
by  order  entered  on  its  minutes,  remit  any 
indictment  pending  thereon  "to  the  next  ses- 
sion of  the  Circuit  Court  for  the  same  dis- 
trict," and  thereon  the  proceedings  in  such 
case  shall  be  the  same  in  the  Circuit  Court 
as  if  such  indictment  had  been  originally 
found  and  presented  therein,  the  word  "ses- 
sion" is  used  as  meaning  an  actual  sitting  of 
the  court  for  transaction  of  business,  and 
not  in  the  sense  of  **term,"  and  the  Circuit 
Court  has  jurisdiction  to  proceed  with  a  case 
to  remitted  at  the  then  current  term.  Unit- 
M  States  T.  Dietrich  (U.  S.)  126  Fed.  669, 
J60. 


Set-offs  must  be  mutual  demands,  and 
one  partner  cannot  make  use  of  a  partner- 
ship demand  as  a  set-off  against  a  demand 
against  himself  individually.  Western  Goal 
&  Mln.  Co«  T.  HoUenbeck  CArk.)  80  S.  W. 
146,  146. 

A  set-off  obtains  between  persons  occu- 
pying the  relation  of  debtor  and  creditor 
and  between  whom  there  exist  mutual  de- 
mands. Mutuality  is  essential  to  the  validity 
of  a  set-off,  and,  in  order  that  one  demand 
may  be  set  off  against  another,  both  must 
mutually  exist  between  the  same  parties. 
Accordingly,  it  is  settled  that  a  bank  can 
claim  no  Hen  upon  the  deposit  of  one  part- 
ner, made  on  his  separate  account.  In  order 
to  apply  it  on  a  debt  due  from  the  firm;  nor 
can  the  joint  and  several  note  of  three  per- 
sons be  paid  out  of  the  Individual  deposit 
of  one,  unless  he  be  the  principal  and  the 
others  sureties,  or  unless  it  becomes  neces- 
sary in  order  to  do  complete  equity  or  avoid 
irremediable  injustice.  O'Grady  r.  Stotts 
City  Bank  (Mo.)  80  S.  W.  696,  697. 

"The  right  of  set-off  does  not  attach  to 
the  debt  Itself,  nor  depend  upon  the  mutual- 
ity of  the  debts  in  their  origin  as  an  inherent 
quality  belonging  to  such  debts,  but  upon 
the  situation  and  rights  of  the  parties  be- 
tween whom  it  is  sought  to  be  enforced.  It 
is  a  privilege  attaching  to  the  remedy  only." 
Wabash  R.  Oo.  v.  Bowerlng,  77  S.  W.  106^ 
108^  103  Mo.  App.  168  (citing  Greene  v. 
Darling  [TJ.  S.l  10  Fed.  Cas.  1144;  Water- 
man, Set-Off,  9  17).  "The  right  of  set-off  is 
not  an  equity  which  the  original  debtor  may, 
at  all  events,  assert  against  the  assignor  or 
assignee  of  the  debt,  whether  he.  has  or  has 
not  notice  of  its  existence.  There  is  no  such 
equity  to  have  debts  set  off  against  each 
other  which  attaches  to  the  debts  themselves 
and  travels  with  them  into  whatsoever  hands 
th^  may  come,  though  it  is  doubtless  true 
that  where  there  are  mutual  subsisting 
debts,  and  either  an  express  or  implied 
agreement  of  stoppage  pro  tanto  or  mutual 
credit  the  court  of  equity  will  enforce  it 
against  his  assignee  with  notice."  Wolcott 
V.  Sullivan  [N.  Y.]  1  Bdw.  Ch.  899.  A  plain- 
tiff's right  to  have  his  judgment  against 
defendant  set  off  against  defendant's  Judg- 
ment against  plaintiff  is  not  affected  by  de- 
fendant's equitable  assignment  of  half  of 
his  judgment,  plaintiff  not  assenting  thereto, 
or  by  the  assignment  of  all  of  it  the  as- 
signee taking  with  knowledge  of  plaintiff^s 
prior  judgment  Wabash  E.  Co.  v.  Bowring,  - 
77  S.  W.  106,  108,  103  Mo.  App.  168. 

In  an  action  in  the  nature  of  express  as- 
sumpsit, the  claim  of  the  holder  of  the  legal 
title  of  land  against  the  holder  of  the  eq- 
uitable title  for  taxes  paid,  being  purely  a 
statutory  claim,  is  not  a  proper  subject  of 
set-off,  under  a  statute  defining  a  "set-off** 
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AS  a  causes  of  action  arising  upon  a  contract, 
Judgment*  or  award  in  faTor  of  a  defendant 
against  a  plaintiff.  Montgomery  t.  Mont- 
gomery (Ky.)  78  B.  W.  465.    • 

A  set-off  may  be  pleaded  in  an  action 
founded  on  a  contract,  and  must  be,  as  de- 
clared by  Code  Civ.  Proc.  S  104,  a  cause  of 
action  arising  upon  contract,  or  ascertained 
by  the  decision  of  the  court  In  an  action  to 
recover  a  sum  subscribed  by  defendant  to 
aid  plaintiff  in  holding  a  street  fair  in  a 
city,  defendant  ansvrered,  and  alleged  that 
he  paid  to  plaintiff  a  certain  sum  for  the 
privilege  of  operating  his  usual  place  of  busi- 
ness in  the  city,  and  for  the  purpose  of  feet 
frontage,  v^hich  plaintiff  unlawfully  forced 
him  to  pay  under  threats  of  prosecution; 
that,  when  defendant  paid  said  amount  to 
plaintiff,  plaintiff  expressly  agreed  that  no 
further  saloons  or  other  places  for  the  sale 
of  intoxicating  liquors,  other  than  those  es- 
tablished, would  be  allowed  to  do  business  in 
such  neighborhood;  that  the  midway  of  said 
street  fair  was  situated  near  the  place  of 
business  of  defendant,  which  fact  was  held 
out  as  an  inducement  for  him  to  pay  said 
amount  to  the  plaintiff,  as  plaintiff  then  told 
him  no  intoxicating  liquon  would  be  sold 
therein;  that  plaintiff  breached  his  agree- 
ment, thereby  damaging  defendant  in  a  speci- 
fied sum,  for  which  amount  he  asked  judg- 
ment. The  contract  or  transaction  set  forth 
in  the  answer  was  wholly  different  from  that 
set  forth  in  the  petition,  and  was  in  no  way 
connected  therewith,  but  the  cause  of  action 
which  defendant  pleaded  was  one  arising 
upon  contract,  and,  though  for  unliquidated 
damages,  was  a  proper  subject  of  set-off. 
Mullins  V.  South  Omaha  Street  Fair  Ass*n 
(Neb.)  99  N.  W.  521.  522. 

SETTLED. 

The  marking  of  a  cause  "settled**  Is 
equivalent  to  a  discontinuance  of  the  action. 
Pomeranz  v.  Marcus,  87  N.  Y.  Supp.  941,  93 
App.  Div.  552. 

SETTLEMENT. 

The  varied  meaning  of  the  word  "settle- 
ment** has  doubtless  created  some  confusion 
in  the  minds  of  many  in  construing  the  word 
as  employed  in  a  statute  regulating  and  fix- 
ing fees  of  county  clerks  for  making  settle- 
ment of  each  account  with  the  county. 
Among  other  meanings,  the  word  "settle- 
ment** means  an  adjustment  of  accounts,  and 
also  the  payment  of  a  debt.  As  here  used,  it 
means  an  adjustment  of  accounts,  the  mean- 
of  which  presupposes  some  work  or  labor  of 
the  derk  made  a  duty  by  law  for  him  to  per- 
form. Greene  County  t.  lAght  (Ark.)  77  S. 
W.  915,  916. 

SEVERABLE  CONTRACT. 

See  "Bntire  Contract** 


SHALL 

The  word  "shall"  should  be  construed  ts 
mean  "may"  in  Comp.  Laws,  S  479,  as 
amended  by  St  1895,  p.  35,  c  37,  providing 
that  the  commissioners,  on  the  presentation 
of  a  petition  for  the  vacation  of  a  public 
road,  shall  within  30  days  thereafter  vacate 
the  road.  State  ex  rel.  Dangberg  v.  Douglas 
County  Cam*n  (Nev.)  77  Pac.  984^  980. 


SHAIX  BE  CONTBAOTEB. 

The  words  "shall  be  contracted,"  in  the 
charter  of  Sacramento,  providing  that  no 
debt  shall  be  contracted  or  created  against 
the  city,  do  not  have  any  greater  prohibitive 
force  than  the  words  "create,  audit  allow, 
or  permit  to  accrue,"  as  used  in  the  Fresno 
city  charter,  or  the  words  **incur  indebted- 
ness,** as  used  in  the  Constitution.  Doland 
Y.  Clark,  76  Pac.  958,  961,  143  CaL  176. 

8HAI.L  BE  LAWFITL. 

The  words  *1t  shall  be  lawful"  Import  a 
discretion.  It  is  only  where  the  subject- 
matter  imperatively  requires  it  that  they  can 
receive  a  different  construction.  People  v. 
City  of  Syracuse,  12  N.  Y.  Supp.  890,  894, 
59  Hun,  258  (citing  Reg.  y.  Bishop  of  Ox- 
ford, 4  Q.  B.  Div.  245). 


SHARE  OF  STOCK. 

As    personal    property, 
Property.** 


see    Tersonal ' 


SHERIFF. 

The  words  "the  sheriff,**  in  Code  Oiv. 
Proc.  S  1862,  directing  that  execution  must 
be  directed  to  the  sheriff,  means  the  sheriff 
of  the  county  to  which  the  execution  is  is- 
sued. Fisher  v.  Young,  85  N.  T.  Supp.  115, 
117,  41  Misc.  Rep.  552. 


SHIPSIDE. 

A  railroad  company  issued  to  plaintiff  a 
bill  of  lading  for  shipment  of  cotton  to  plain- 
tiff at  a  certain  point  "shipside."  The  ordi- 
nary signification  of  the  word  "shipside"  in 
such  a  contract  is  a  direction  to  deliver  the 
cotton  at  some  wharf  accessible  to  the  rail- 
road's track.  R.  A.  Lee  &  Co.  v.  St  Louis,  I. 
M.  &  S.  Ry.  Co.  (N.  C.)  48  S.  B.  809,  810. 


SHOOTING  WITH  INTENT  TO  KILL 

"Maiming  is  not  a  necessary  element  of 
the  crime  of  shooting  with  intent  to  kill.  In 
stating  the  facts  constituting  the  last-men- 
tioned crime,  it  is  in  no  case  necessary  to 
show  maiming.     Maiming  may,  and  often 
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SITTINO 


does,  result  from  shooting,  but  It  Is  a  distinct 
offense,  under  no  circumstances  forming 
part  of  tbe  consummated  crime  of  shooting 
with  Intent  to  kill/'  State  ▼.  Mattison  (N. 
D.)  100  N.  W.  1091,  lOda. 

SHOULD. 

The  words  '^here  should  be,**  as  used  in 
a  rule  providing  that  there  should  be  at  least 
one  telegraph  office  between  those  at  which 
opposing  trains  received  meeting  orders,  do 
not  mean  that  "there  must  be."  It  is  a  rea- 
sonable inference  from  the  adoption  of  the 
phrase  "there  should  be"  that  while,  under 
ordinary  circumstances^  there  should  be  an 
intervening  office,  yet  the  circumstances  may 
be  such  at  times  as  to  justify  the  sending  of 
a  meeting  order  to  stations  between  which 
there  is  no  telegraph  office.  Wallace  v.  Bos- 
ton &  M.  £U  B^  67  AtL  913,  917,  72  N.  H. 

SHOW. 

The  language  of  the  rule  that  an  appli- 
cant for  the  issuance  of  a  subpcena  for  pro- 
duction of  books  and  papers  must  "show" 
that  they  are  material  Implies  something 
more  than  the  mere  allegation  of  affiant's  be- 
lief that  the  books  contain  material  entries, 
as  facts  must  be  shown  on  whli^h  the  court 
can  see,  at  least  presumptively,  that  the 
books  and  papers  contain  material  entries. 
In  re  Lee,  85  N.  Y.  Supp.  224^  227,  il  Misc. 
Rep.  642. 

SHOWH. 

See  "Good  Oause  Shown.** 

SIDEWALK. 

While  the  word  "sidewalk"  is  often  used 
in  a  context  which  imports  a  paved  way,  a 
footway  does  not  necessarily  have  to  be  en- 
tirely improved  to  be  a  sidewalk,  which  is 
the  space  left  on  the  side  of  a  street,  and 
usually  along  its  borders  and  inside  of  the 
curbing,  for  foot  passengers.  Asphalt  & 
Granitoid  Const.  Go.  v.  Haeussler  (Mo.)  80 
S.  W.  6,  7  (citing  Knapp,  Stout  ft  O.  v.  St 
Louis  Transfer  Ry.  Co.,  126  Mo.  26.  28  S.  W. 
627;  Challiss  T.  Parker,  11  Kan.  S84). 

SIGN. 

.     See  "About  to  Sign.** 

Bxecutlon    distinguished   from    signing, 
see  "Execution.** 

8ZGK  OFF. 

T.  &  T.  agree  to  pay  all  the  indebtedness 
of  T.  ft  R.  when  R.  "signs  off*'  all  his  rights 
and  title,  and  all  property  that  has  been 
made  in  said  business  lands»  etc  The  con- 
dition to  "sign  off"  would,  as  to  all  tangible 
personal  property  and  negotiable  paper  pay- 


able to  bearer,  be  satisfled  by  a  delivery  of 
the  same  to  T.  &  T.  so  as  to  place  the  same 
In  their  full  possession  and  control,  and  aa 
acceptance  of  the  same,  unless  written  evi« 
deuce  of  the  transfer  was  specially  request- 
ed; but;  if  demanded,  T.  ft  T.  had  a  right  tm 
written  evidence  of  the  transfer.  As  to  con- 
tracts, accounts,  choses  In  action,  etc,  there 
must  be  a  written  assignment  and  a  delivery. 
As  to  lands,  there  must  be  a  deed  of  con- 
veyance properly  executed,  acknowledged, 
and  delivered.  Thompson  t.  Bichards^  14 
Mich.  172,  186. 

SILK  TRIMMINGS. 

Silk  ribbons,  of  which  some  were,  and 
others  were  not,  in  the  nature  of  trimmings, 
but  which,  however  used  for  trimmings,  are 
required  to  be  further  fashioned  for  such 
use,  and  which  are  not  in  fact  or  commer- 
cially within  the  class  of  goods  known  as 
"trimmings,"  are  not  dutiable  as  *'silk  trim- 
mings," under  paragraph  390,  Tariff  Act 
1897,  c  11,  S  1,  Schedule  L,  30  Stat  187  [U. 
S.  Comp.  St  1901,  p.  1670],  but  as  mfinufac- 
tures  of  silk  not  specially  provided  for,  under 
paragraph  391  of  said  act  (30  Stat  187  [U. 
S.  Comp.  St  1901.  p.  16701).  Gartner  & 
Friedenheit  v.  United  States  (U.  &)  131  Fed. 
574,  675. 

SIMULATION. 

Where  a  petition  shows  that  a  judgment 
debtor  bought  immovable  property  through 
an  Interposed  person,  in  whose  name  title 
was  taken  in  order  to  screen  and  cover  It 
from  the  pursuit  of  his  creditors,  and  that 
the  vendor  of  the  property  was  not  a  party  to 
the  scheme  to  defraud,  and  sold  in  good  faith, 
believing  the  interposed  person  the  real  pur- 
chaser, the  sale  itself  not  being  attacked, 
and  the  only  object  of  the  suit  to  have  it 
decreed  that  the  Judgment  debtor  is  the  true 
owner,  and  not  the  interposed  person,  the 
action  is  one  in  declaration  of  simulation,  not 
to  annul  the  sale,  but  to  expose  the  real 
vendee.  Hoffmann  v.  Ackermann,  35  South. 
293,  294,  110  La.  1070. 

SINGLE  TRANSACTION. 

See  ••Jeopardy." 


SITTING. 

The  word  ''sitting,**  as  used  in  Hurd*B 
Rev.  St  1901,  c  38,  S  132,  which  provides 
that  any  person  who  shall  at  any  time  or 
"sitting,"  by  playing  at  cards  lose  to  any 
person  so  playing  any  money  amounting  to 
$10,  and  shall  pay  the  same,  may  sue  and 
recover  the  money  by  action  in  assumpsit  is 
construed  to  include  *'all  that  transpires  Id 
playing  the  game  of  draw  poker  from  the 
time  certain  players  begin  playing  together 
on  any  one  occasion  until  they  cease  playing 
together  on  that  occasioi^  so  matter  how 
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znaiiy  hands  are  played."    Zellera  v.  White, 
70  N«  B.  668.  208  UL  tUS,  100  Am.  St  Rep. 

SITUATED. 

A  domestic  life  Insurance  corporation  la 
"situated,"  within  Code  Civ.  Proc.  S  55,  au- 
thorizing such  a  corporation  to  be  sued  In  the 
county  In  which  It  Is  situated.  In  any  county 
In  which  It  maintains  an  agent  or  servant  en- 
gaged In  transacting  the  business  for  which 
it  exists.  Bankers'  Life  Ins.  Co.  t.  Bobbins, 
73  N.  W.  209,  270,  53  Neb.  44;  Id.,  75  N.  W. 
585,  586,  55  Neb.  117.  See,  also.  Western 
Travelers'  Ace.  Ass'n  v.  Taylor,  87  N.  W.  950, 
62  Neb.  783. 

The  word  "situated,"  In  Laws  1851,  c.  95, 
f  9,  providing  that  penalties  Imposed  on  an 
Insurance  company  for  doing  business  In  the 
state  without  a  certificate  may  be  recovered 
by  the  district  attorney  of  the  county  In 
which  the  company  or  agent  Is  situated,  re- 
fers to  the  place  where  the  agent  Is  when  he 
does  the  business  or  act  complained  of — the 
place  which  he  makes  his  office  for  that  busi- 
ness.   People  T.  Imlay  (N.  Y.)  20  Barb.  68,  78. 

SITUS. 

The  situs  of  personal  property  of  every 
description  is  the  domicile  of  the  owner. 
Commonwealth  y.  Union  Refrigerator  Tran- 
sit Co.  (Ky.)  80  S.  W.  490,  491. 

SIX  SUCCESSIVE  WEEKS. 

See  ''Successive  Weeka.** 

SKILL 

See  'OTtmoat  Care  and  SkiU." 

SKINNED. 

See  "Fish  SUnned  or  Boned.** 

SLANDER  PER  SE. 

Words,  to  be  a  slander  per  se,  must 
charge  a  criminal  offense,  or,  failing  of  that, 
must  be  spoken  of  a  person  in  reference  to 
his  business,  and  be  of  such  character  that 
they  must  necessarily  Injure  him  In  his  busi- 
ness, as  that  a  tailor  was  a  botch,  or  his 
clothes  were  misfit,  or  that  he  was  Insolvent, 
and  the  like.  Hume  v.  Kusche»  87  N.  Y. 
Supp.  109,  42  Misc.  Bep.  414. 

SLAVEHOLDER. 

A  person  whose  only  Interest  In  slaves 
consists  of  an  undistributed  share  of  an  es- 
tate composed  of  slaves  Is  not  a  slaveholder 
within  the  terms  of  a  statute  requiring  a 
certain  proportion  of  the  jurors  to  be  slave- 
holders In  certain  cases.  Spence  y.  States  17 
Ala.  19%  193. 


SMELTER  RETURNS. 

The  phrase  'Smelter  returns,**  in  a  deed 
reciting  that  certain  royalties  on  smelter  re- 
turns of  all  ores  removed  should  be  paid  to 
the  owners,  means  returns  from  the  ore,  less 
the  smelting  charges,  without  deducting  the 
charges  for  hauling,  freight,  and  switching. 
Frank  v.  Bauer  (Colo.)  75  Pac.  930,  932. 

SMOKERS'  ARTICLES. 

Articles  used  chiefly  for  the  convenience 
of  smokers,  consisting  of  tables  on  the  top 
of  which  are  afiOxed  smokers'  accessories, 
and  of  an  ornamental  miniature  automo- 
bile for  the  use  of  smokers,  are  dutiable  as 
''smokers'  articles"  under  Tariff  Act  July  24, 
1897,  c.  11,  i  1,  Schedule  N,  par.  459,  30  Stat 
194  [U.  S.  Gomp.  St  1901,  p.  1678],  and  not 
as  "house  or  cabinet  furniture  of  wood,"  un- 
der paragraph  208,  Schedule  D,  of  said  act, 
30  Stat  168  [U.  S.  Comp.  St  1901,  p.  1647], 
A.  Stelnhardt  ft  Bro.  v.  United  States  (U.  S.) 
126  Fed.  443,  444. 

SNATCH  BLOCK. 

A  "snatch  block**  was  described  as  a 
heavy  block  of  wood  attached  to  an  upright 
or  stanchion  by  a  line  used  to  draw  the 
grain  into  the  leg  extending  from  the  hold 
of  the  boat  to  the  elevator,  and  up  which  the 
grain  was  drawn.  Connors  v.  Great  North- 
em  Elevator  Co..  85  N.  7.  Supp.  644,  645,  90 
App.  Dlv.  811. 

SOCIETY. 

See  "Benevolent  Sodety.** 

SOLD. 

The  word  "sold**  Imports  not  a  mere 
proposition  to  sell,  but  a  consummated  con- 
tract of  sale.  Where  a  contract  recited,  "We 
have  sold  to  a  certain  person  certain  land," 
describing  It,  the  vendors  by  such  words  de- 
clared and  acknowledged  that  they  had  sold 
the  premises,  and  such  declaration  or  ac- 
knowledgment was  binding  on  them.  Forth- 
man  v.  Deters,  69  N.  B.  97,  100.  206  IlL  159, 
99  Am.  St  Bep.  145. 

SOLDIERS'  HOME. 

As  asylum,  see  ''Asylum.'* 

SOLE  AND  UNCONDITIONAL  OWN- 
£RSHIP. 

A  clause  In  a  policy  making  It  void  If  the 
Insured  Is  not  the  "sole  and  unconditional 
owner"  relates  to  ownership  when  the  policy 
was  Issued.  A  vendor  In  a  written  land  con* 
tract  who  has  admitted  the  vendee  into  pos- 
session and  received  from  him  large  pay- 
ments on  the  purchase  money  la  not  a  sole 
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and  vnconditloDal  owner,  although  he  retains 
the  legal  title.  Rosenstock  y.  Mississippi 
Home  Ins.  Co.,  85  South.  809,  813,  82  Miaa. 
674. 

The  Insured  was  the  unconditional  and 
sole  owner  In  fee  simple  within  a  policy  con- 
taining a  stipulation  that  it  was  to  be  Told 
if  the  Interest  of  the  Insured  be  other  than 
unconditional  and  sole  ownership,  where  the 
Interest  of  the  Insured  was  a  life  estate  in 
property  or  Its  proceeds,  united  with  the  ab- 
solute right  as  a  testamentary  trustee  to  dis- 
pose of  the  same  as  she  saw  fit  for  the  pur- 
poses of  the  trust  Security  Ins.  Co.  T. 
Kuhn,  68  N.  B.  822,  823,  207  lU.  160. 

SOLE  LEGATEE. 

''A  'sole  legatee*  takes  all  that  remains 
after  satisfying  all  charges,  losses,  and  ex- 
penses." In  re  Goggin's  Estate,  88  N.  X« 
Supp.  657,  560,  43  Misc.  Bep.  233. 

SOLICIT. 

An  act  prohibiting  any  person  or  corpo- 
ration from  soliciting  orders  for  the  sale  of 
intoxicating  liquors  In  any  place  In  the  state 
where  the  sale  of  such  liquors  Is  forbidden 
by  law  Is  not  violated  by  a  showing  that  or- 
ders have  been  taken  In  such  a  place.  'Tak- 
ing" and  "soliciting"  do  not  mean  the  same 
thing,  and  are  not  convertible  terms.  San- 
derfur-JuUan  Co.  T.  State  (Ark.)  77  &  W. 
596. 

SOLVENCY. 

There  is  a  marked  distinction  between 
the  solvency  of  an  individual  and  his  abil- 
ity to  make  a  purchase.  "Solvency"  means 
his  ability  to  discharge  his  legal  obligations, 
while  his  "ability  to  purchase  property" 
means,  as  the  authorities  say,  that  he  Is 
**ready"  to  do  so,  which,  according  to  Web- 
ster, is  "equipped  or  supplied  with  what  is 
needed  for  some  act  or  event"  Colbum  y. 
Seymour  (Colo.)  76  Pac  1G68,  106a 

SOLVENT  DEBTOR. 

Where  a  person,  although  indebted  to 
others,  has  business  or  Income  and  pays  his 
debts,  or  has  property  out  of  which  collec- 
tion can  be  made,  then  he  may  fairly  be  re- 
garded as  a  "solvent  debtor,"  within  Rev.  St 
1898,  9  1036,  making  debts  due  from  solvent 
debtors  subject  to  taxation.  Klngsley  v.  City 
of  Merrill  (Wis.)  99  N.  W.  1044,  1046. 

SOUND  HEALTH. 

"Sound  health  means  a  state  of  health 
free  from  disease  or  ailment  that  affects  the 
general  soundness  and  healthful  ness  of  the 
system  seriously."  Atlantic  &  B.  R.  Ca  T. 
Douglas,  46  S.  B.  867,  868^  110  Ga.  66a 


SOUND  MIND  AND  MEMORY. 

See  "Unsound  Mind." 

"Sound  mind  and  memory**  is  equivalent 
to  sanity,  and  one  who  is  rational  and  act- 
ing rationally  is,  in  the  common  understand- 
ing, sane  and  sound  of  mind.  In  re  Arrow- 
smith's  Estate,  60  N.  E.  77,  79,  206  m.  352 
(citing  Yoe  v.  McOrd,  74  in.  83;  OmpbeU 
V.  Campbell,  180  111.  466,  22  N.  B.  620,  6  I«. 
B.A.167). 

SPECIAL  DAMAGES. 

"Special  damages,"  in  reference  to  pub- 
lication of  libelous  matter,  was  such  dam- 
ages as  were  comimtable  in  money,  and  maj 
be  said  to  be  fairly  embraced  in  the  list  of 
actual  damages  as  given  in  Oen.  St  1901,  c 
57b,  9  2,  providing  that  the  words  "actual 
damages"  shall  be  construed  to  include  all 
damages  which  the  plaintiff  shall  show  be 
has  suffered  in  respect  to  his  pr<H)erty,  busi- 
ness, trade,  profession,  or  occupation.  Han- 
son T.  Krehblel  (Kan.)  75  Pac.  1041,  1042,  64 
Ii.  R.  A.79a 

SPECIAL  DEPOSIT. 

A  special  deposit  is  a  bailment,  and  im- 
plies the  setting  apart  of  the  speclflc  money 
or  chattel  deposited  by  Its  return  on  demand. 
Schofleld  Mfg.  Co.  v.  Cochran  (6a.)  47  8.  B. 
208,  209,  119  Ga.  901  (citing  Morse,  Banks,  if 
191,  193). 

SPECIAL  LAW. 

General  law  distinguished,  see  "XJeneral 
Law." 

A  law  is  special,  in  a  constitutional 
sense,  when  by  force  of  an  inherent  limita- 
tlcm  it  arbitrarily  separates  some  persons, 
places,  or  things  from  those  upon  which,  but 
for  such  separation,  it  would  operate.  Van 
Cleve  V.  Passaic  Valley  Sewerage  Com*rs  (N. 
J.)  58  Aa  571,  572. 

SPECIAL  PROCEEDING. 

An  appeal  from  a  city  auditing  board 
to  the  county  board  of  supervisors  by  a  con- 
stable for  the  adjustment  of  his  claim  for 
services  is  a  special  proceeding.  Perry  v. 
Myer,  89  N.  Y.  Supp.  847,  34& 

A  proceeding  instituted  by  the  freehold- 
ers of  a  town  for  an  investigation  into  its 
financial  affairs,  und^  General  Municipal 
Law,  S  8,  Laws  1892,  p.  1733,  c.  683,  is  a  spe- 
cial proceeding.  In  re  Town  of  Hadley,  89 
N.  Y.  Supp.  910,  911,  44  Misc.  Bep.  265. 

An  order  of  the  superior  court  pending 
an  appeal  from  a  Justice,  there  triable  de 
novo,  vacating  the  Justice's  Judgment,  is  not 
an  order  preventing  a  Judgment  in  the  action 
from  which  appeal  might  be  taken,  or  one 
after  Judgment;  but  though  entitled,  like 
the  papers  on  which  the  motion  was  founded. 
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in  the  action,  Is  one  In  e  ''epedal  proceed- 
ing/' within  Rev.  St  1888,  9  8069,  enumerat- 
ing appealable  orders.  Denater  ▼.  Zlllmer, 
97  N.  W.  81,  88,  119  Wis.  402. 

The  application  for  a  writ  of  mandate 
l8  a  special  proceeding  of  a  civil  nature. 
Jones  ▼.  Board  of  Police  Oom'rs,  74  Pac  696, 
697,  141  Cal.  9a 

SPECIALTY. 

Bills  and  notes  are  not  simple  contracts, 
but  specialties,  and  one  of  the  characteristics 
of  a  specialty  Is  that  none  but  the  parties 
thereto  can  be  parties  to  an  action  thereon. 
In  re  L.  B.  Welsenberg  &  Go.  (U.  &)  181  Fed. 
517,  822. 

SPECIFIC  DEVISL 

At  common  law  all  deylses  of  real  es- 
tate are  specific.  Every  deyise  of  land  is 
spedflc.  Byery  legacy  of  personal  estate  is 
not,  because  personal  estate  fluctuates  and 
varies.  Land  does  not,  for  no  more  passes 
by  a  will  than  the  testator  had  at  the  time 
of  making  his  wllL  Forrester  v.  Lord  Leigh, 
1  Amb.  173 ;  Clifton  v.  Burt,  1  P.  Wms.  679 ; 
Howe  V.  Earl  of  Dartmouth,  7  Ves.  Jr.  147 ; 
Mllnes  V.  Slater,  8  Ves.  Jr.  305;  Redf.  Wills, 
pt  2,  471;  Mlrehouse  v.  Scalfe,  2  Mylne  & 
C.  695;  Masters  v.  Masters,  1  P.  Wms.  424. 
In  this  country  no  devise  of  real  estate  will 
be  regarded  as  specific  unless  it  contains  a 
description  of  the  estate  sufficient  to  enable 
the  devisee  to  indemnify  the  same.  In  re 
Woodworth's  Estate,  31  Cal.  595,  610,  614 
(citing  Redf.  Wills,  pt  2,  870). 

SPECIFIC  LEGACY. 

A  specific  legacy  is  a  bequest  of  a  spec- 
ified part  of  a  testator's  personal  estate,  dis- 
tinguished from  all  others  of  the  same  kind. 
In  re  Fisher,  87  N.  Y.  Suw>.  567,  568,  93  App. 
Div.  186  (citing  Crawford  v.  McCarthy,  159 
N.  Y.  514,  54  N.  B.  277). 

"A  specific  legacy  or  devise  Is  a  gift  by 
will  of  a  specific  article  or  part  of  the  testa- 
tor's estate,  which  is  identified  and  distin- 
guished from  all  other  parts  of  the  same 
kind,  and  which  may  be  satisfied  only  by 
the  delivery  of  the  particular  thing."  A  tes- 
tator bequeathed  60  shares  of  stock  in  a  cer- 
tain bank,  which  was  all  the  stock  he  owned 
in  that  corporation.  The  legacy  was  specific. 
Waters  v.  Hatch,  79  8.  W.  916,  922,  181  Ma 
262. 

Whefe  a  legacy  of  bonds  or  securities  is 
Intended  to  be  a  gift  of  the  bonds  and  secur- 
ities specified,  and  such  bonds  and  securities 
are  the  only  source  for  the  payment  of  the 
legacy,  the  legacy  is  a  specific  legacy  of  the 
bonds  or  securities,  and  not  of  the  money  in 
them  or  secured  by  them,  and,  if  the  specific 
8  WDi.  &  P.— 64 


security  Is  disposed  of  or  extinguished,  the 
rule  of  ademption  applies,  and  the  legacy  is 
gone.  Blair  v.  Scribner,  67  AtL  818,  826,  65 
N.  J.  Bq.  49a 

8PEOIFIO  IiEOATEE. 

"A  'specific  legatee'  is  one  who  has  a  be- 
quest of  a  particular  thing,  distinguished 
from  all  others  of  the  same  kind."  In  re 
Goggin's  Estate,  88  N.  Y.  Supp.  557,  560,  43 
Misc.  Rep.  238. 

SPECIFICATIONS. 

Plans  distinguished,  see  Tlans.** 

SPEEDY  TRIAL 

A  "speedy  trial"  means  a  trial  regulat- 
ed and  conducted  by  fixed  rules  of  law,  and 
any  delay  created  by  the  operation  of  those 
rules  does  not  work  prejudice  to 'any  consti- 
tutional right  of  the  defendant  Sample  v. 
State,  86  South.  867,  868,  188  Ala.  259. 

SPIRITS. 

Ck>rdlals  are  '^spirits  manufactured  or 
distilled  from  grain  or  other  materials,"  as 
that  phrase  is  used  in  section  8,  Tariff  Act 
July  24,  1897,  c.  11,  80  Stat  203  [U.  S.  Comp. 
St  1901,  p.  1690],  and,  when  imported  from 
France,  are  subject  to  the  reduced  rate  of 
duty  provided  for  such  spirits  in  the  recip- 
rocal commercial  agreement  with  that  coun- 
try (30  Stat  1774)  negotiated  under  the  au- 
thority of  said  section.  United  States  v. 
JuUus  Wile  Bro.  &  Co.  (U.  S.)  180  Fed.  881. 

SPLITTER. 

A  "splitter"  in  a  packing  plant  is  a  per^ 
son  who  splits  recently  slaughtered  hogs 
with  a  cleaver.  Rendlich  v.  Hammond  Pack- 
ing Co.,  80  S.  W.  688,  106  Ma  App.  717. 

SPORT. 

See  -Public  Sport" 

SPOUSE. 

See  "Former  Spouse."* 

SPREADER. 

A  "spreader,**  used  in  connection  with  a 
ripsaw,  is  a  piece  of  iron  or  steel  slightly 
thicker  than  and  set  about  two  inches  be- 
hind the  saw  it  is  to  be  used  with,  so  as  to 
spread  the  seam  in  the  wood,  and  thereby 
hinder  the  clamping  of  the  saw.  Dean  v.  St 
Louis  Woodeuwaie  Works  (Mo.)  80  S.  W. 
202.  204. 


STAQKUM 
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7804 

[Avpeadlx.] 

STEAL 


STOCEHOLDBB 


The  word  "stagnum"  comprehendB  tM>th 
land  and  water.  Ck)nover  v.  Atlantic  City 
Sewerage  Ck>.  (N.  J.)  57  Aa  897,  896. 

STATE. 

Ab  citizen,  see  "dtizen." 

The  word  "state"  in  Const  U.  8.  Amend. 
14,  providing  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  includes  its  cheers,  its 
courts,  and  other  governmental  agencies. 
All  of  them  are  included  in  the  prohibitlona 
Ex  parte  Powers  (U.  S.)  129  Fed.  985,  98a 

STATE  INSTXTUTiOK. 

Under  the  Military  Code,  a  national 
guard  armory  is  a  "state  institution,"  with- 
in Labor  Law  (Laws  1897,  p.  462,  c  415)  S 
8,  declaring  that  the  provision  that  eight 
hours  shall  constitute  a  day's  work  does  not 
apply  to  employes  of  state  institutions. 
Bums  T.  Fox,  90  N.  Y.  Supp.  254,  255. 

STATE  OFFIOEB. 

The  chief  of  police  of  a  city  of  the  first 
class  is  not  a  "state  officer"  within  the  mean- 
ing of  Const  art  19,  9  6,  providing  that  no 
person  shall  hold  or  perform  the  duties  of 
more  than  one  office  in  the  same  department 
of  the  government  at  the  same  time,  which 
provision  refers  to  state  offices  only.  Peter- 
son V.  Culpepper  (Ark.)  79  8.  W.  783,  785. 

STATE  PBISOK. 

A  sentence  to  imprisonment  in  the  state 
reformatory  is  not  a  sentence  to  a  term  of 
Imprisonment  in  the  stajte  prison,  within 
Oen.  8t  1894,  {  4790,  providing  that  a  di- 
vorce may  be  decreed  when  either  party, 
subsequent  to  the  marriage,  has  been  sen- 
tenced to  imprisonment  In  the  state  prison. 
Dion  V.  Dion  (Minn.)  100  N.  W.  4,  5. 

STATUTORY  RECEIVER. 

The  man  who  is  appointed  receiver  up- 
on the  return  day  of  the  order  to  show  cause, 
or  upon  the  appearance  of  the  corporation 
upon  the  filing  of  the  bill,  Is  the  "statutory 
receiver."  He  is  appointed  after  the  sum- 
mary final  hearing  prescribed  by  the  statute 
has  been  held.  Gallagher  v.  Asphalt  Co.  of 
America  (N.  J.)  58  AtL  403,  40& 

STEADYING  BOARD. 

The  office  of  a  *^steadying  board**  in  a 
packing  plant  is  to  hold  the  hog  in  position 
while  the  splitter  cleaves  it  in  two.  Rend- 
lich  V.  Hammond  Packing  Co.,  80  &  W.  683, 
106  Mo.  App.  717. 


Webster  defines  "steal**  as  'to  take  and 
carry  away  feloniously;  to  take  without 
right  or  leave,  and  with  intent  to  keep 
wrongfully;  as  to  steal  the  personal  goods 
of  another."  Baldwin  v.  State  (Fla.)  35 
South.  220,  221. 

The  word  ''steal,"  as  used  in  an  Indict- 
ment for  abstracting  mail  matter  from  the 
malls,  in  violation  of  Rev.  St  {  5469  [U.  S. 
Comp.  St  1901,  p.  3692],  alleging  that  defend- 
ant did  "steal"  and  take  from  out  of  the  mail 
the  package  described,  is  not  used  to  desig- 
nate technical  larceny,  but  means  simply  to 
take  without  right  or  leave,  and  the  use  of 
that  word  sufficiently  charges  wrongful  in- 
tent United  States  t.  Trosper  (U.  8.)  127 
Fed.  476,  477. 

STEAM  FARM  ENGINE. 

A  "steam  farm  engine"  consists  of  a 
horizontal  boiler  with  a  drop-fire  box,  and 
a  horizontal  engine  attached  to  the  top  of 
the  boiler,  mounted  on  four  wheels  for  con- 
venience of  transportation,  and  having  the 
smokestack  hinged  so  that  it  can  be  lowered 
when  the  machine  is  being  moved.  Wilson 
V.  Union  Mnt  Fire  Ins.  Ca  (Yt)  58  AtL  799, 
800. 

STOCK. 

See  ««Capital  Stock."* 
Aa  chose  in  action,  see  "XHiose  in  Ac- 
tion." 

The  "stock"  of  corporati<m8  is  'the  cap- 
ital of  corporations."  The  word  "stock,"  as 
used  in  Laws  Ga.  1833,  p.  264,  relating  to 
the  charter  of  the  Georgia  Railroad  Compa- 
ny, and  providing  that  the  stock  of  the  com- 
pany and  its  branches  shall  be  exempt  from 
taxation  for  and  during  the  term  of  seven 
years,  and  after  that  sliall  be  subject  to  a 
tax  not  exceeding  one-half  per  cent  per  an- 
num on  the  net  proceeds  of  their  invest- 
ments, means  the  capital  of  the  corporation, 
and  not  the  shares  of  stock  in  the  hands  of 
the  individual  owners,  and  the  provision  es- 
tablishes the  limit  of  taxation  of  the  corpo- 
ration upon  its  capital  stock.  Georgia  R.  & 
Banking  Co.  v.  Wright  (U.  S.)  132  Fed.  912, 
914  (quoting  Bouv.  Law  Diet). 

STOOKHOIJ>ER. 

The  holder  of  a  contract  purporting  to 
be  for  the  purchase  and  sale  of  t^  diamond 
issued  by  what  is  commonly  called  a  "tontine 
company"  is  not  a  "stockholder"  in  such  com- 
pany, and  cannot  securo  the  appointment  ot 
a  receiver  for  such  company  because  of  the 
mismanagement  of  its  affairs  by  its  officers. 
Mann  v.  German-American  Inv.  Co.  (Neb.)  97 
N.  W.  600. 
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STORL 

While  a  storebonse  may  under  aome  dr^ 
cumstances  come  within  the  meaning  of  the 
word  ''store*'  aa  used  in  Bey.  St.  1883,  c.  6, 
f  14,  providing  that  all  peraonal  property 
empJc^ed  in  trade,  etc.,  shall  be  taxed  in  the 
town  where  so  employed  on  the  Ist  day  of 
April  of  each  year,  provided  that  the  owner 
so  employing  it  occupies  any  store,  shop, 
mill,  etc.,  for  the  purpose  of  such  employ- 
ment, the  word  "storehouse"  does  not  come 
within  the  meaning  of  the  word  "store,** 
where  a  finished  manufactured  product  is 
placed  in  a  storehouse  for  the  purpose  of 
storage,  and  not  for  the  purpose  of  trade. 
Inhabitants  of  New  Limerick  t.  Wataon,  57 
AtL  70,  81,  08  Me.  878. 

STOBEHOUBZL 

Ab  stores  see  ''Store.'* 

A  storehouse  *i8  a  building  for  Keeping 
goods  of  any  kind*  especially  provisions;  a 
magazine;  *  *  *  a  warehouse."  The 
word  "storehouse,"  as  used  in  Compi  St.  1890, 
c  77,  art  1,  S  30,  relating  to  railway  taxa- 
tion, and  providing  that  all  machine  and  re- 
pair shops,  general  office  buildings,  storehous- 
es, and  also  all  real  and  personal  property 
outside  of  the  right  of  way  and  depot 
grounds,  shall  be  listed  for  purposes  of  tax- 
ation by  the  officers  of  the  companies  with 
the  precinct  assessors  where  the  property 
may  be  situated,  includes  an  elevator. 
Adams  County  v.  Kansas  City  &  O.  Ry.  Co. 
(Neb.)  00  N«  W.  245,  247  (quoting  Webst 
Diet). 

STRANGER. 

In  a  complaint  against  the  collector  of 
internal  revenue,  to  recover  the  amount  of 
taxes  exacted  by  him  from  plaintiffs,  who 
are  shipping  agents,  as  due  under  the  reve- 
nue act  on  copies  of  charter  parties  in  their 
possession,  and  alleged  by  them  to  have  been 
obtained  for  the  information  of  themselves 
and  their  customers,  an  allegation  that  plain- 
tiffs, such  firm,  were  "strangers  to  said  char- 
ter parties  and  the  matter  to  which  the  same 
related,*'  is  not  sufficient  to  show  that  plain- 
tiffs were  not  the  agents  or  representatives 
of  one  or  the  other  of  the  parties  to  such 
instruments,  and  properly  chargeable  with 
the  tax;  the  word  "strangers'*  meaning  that 
plaintiffs  were  not  parties  to  the  charter  par- 
ties.   Simpson  V.  Treat  (U.  S.)  126  Fed.  1008, 

looe. 
STREAM. 

The  word  'Stream,"  at  used  In  Oomp. 
St  1001,  c.  78,  S  87,  declaring  that  bridges 
over  streams  which  divide  counties,  and 
bridges  over  streams  on  roads  on  county 
Unes,  shall  be  built  it  the  equal  expense  of 


such  counties,  is  used  in  a  genera]  sense, 
and  includes  rivers  and  smaller  courses  of 
water.  In  this  statute  the  Legislature  used 
the  word  in  the  sense  of  a  course  of  running 
water,  a  river,  rivulet,  or  brook.  Dodge 
County  V.  Saunders  Ck>unty  (Neb.)  100  N.  W. 
084,  035. 

STREET. 

The  word  ••street,'*  as  used  in  Code,  H 
017,  010,  relating  to  the  platting  of  land,  and 
declaring  that  when  a  plat  has  been  acknowl- 
edged and  recorded  the  acknowledgment  and 
recording  shall  be  equivalent  to  a  deed  in  fee 
simple  of  such  portion  of  the  premises  plat- 
ted as  Is  set  apart  for  streets  and  other  pub- 
lic purposes,  is  used  to  designate  the  spaces 
left  between  the  lots  for  public  travel.  The 
title  thereto  does  not  vest  in  the  dty  or  town 
prior  to  its  acceptance,  and  untU  then  it  is 
not  deemed  a  road  or  public  thoroughfare. 
Chrisman  v.  Omaha  &  C.  B.  B»  &  Bridge  Co. 
(Iowa)  100  N.  W.  63,  65. 

The  word  "street,"  as  used  In  a  dty 
charter  providing  that  the  assessment  dis- 
tricts for  street  improvements  should  be  es- 
tablished by  drawing  a  line  midway  between 
the  street  to  be  improved  and  the  next  paral- 
lel or  converging  street  on  each  side  thereof, 
means  a  public  street,  and  does  not  include 
a  private  way,  which  had  remained  open  and 
unobstructed  for  more  than  10  years,  during 
which  time  it  had  been  used  as  a*  street  by 
the  public,  when  the  title  to  it  was  vested 
in  trustees  for  the  exclusive  use  of  certain 
property  owners,  and  expressly  reserved  by 
an  indorsement  in  a  plat  for  the  exclusive 
use  of  the  property  owners.  Collier's  Estate 
V.  Western  Paving  &  Supply  Co.,  70  S.  W. 
047,  054,  180  Mo.  362. 

An  alley  is  not  necessarily  a  street  and 
the  public  have  not  necessarily  a  right  to  its 
use.  Milliken  v.  Denny,  47  S.  B.  132,  133, 
135  N.  O.  10. 

The  word  "street"  has  been  defined  as 
"a  public  way  or  road,  whether  paved  or 
unpaved,  in  a  village,  town,  or  city,  ordi- 
narily including  a  sidewalk  or  sidewalks,  and 
a  roadway  having  a  house  or  town  lots  on 
one  or  both  sides;  a  main  way  in  distinction 
from  a  lane  or  alley."  Cent  Diet  A  paved 
alley  16  feet  wide,  passing  through  the  mid- 
dle of  a  block,  is  not  a  "street"  within 
Bums'  Ann.  St  1001,  S  7283d,  prohibiting  the 
sale  of  intoxicating  liquors  by  virtue  of  a  li- 
cense in  any  room  unless  it  is  arranged  ei- 
ther with  window  or  glass  door,  or  so  that 
the  whole  of  it  may  be  in  view  of  the  street 
State  V.  Harrison,  70  N.  B.  877,  162  Ind.  542. 

"Rural  highways  may  ••♦  be  ap- 
propriately and  conveniently  denominated 
*roads,'  and  the  public  ways  of  a  town  or 
city  may  properly  and  conveniently  be  called 
•streets."*    Pub.  Laws  lOOa  p.  621,  c  375^ 
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aattaorisbig  the  commlssionen  of  Haywood 
county,  under  spedfled  conditionii^  to  sell 
bonds  of  WaynesTlUe  township  for  impror- 
ing  the  roads  of  that  township,  does  not  by 
construction  repeal  Prir.  Laws  1885,  c.  127, 
I  16  (WaynesYllle  Town  Charter),  or  confer 
on  such  commissioners  power  to  change  or 
control  the  streets  of  the  town  of  Waynes- 
vllle.  Town  of  Waynesville  v.  Satterthwalt 
(N.  G.)  48  S.  B.  661^  664  (quoting  Elliott  on 
Streets,  I  7). 

STREET  CAB. 

Ordinances  making  it  unlawful  to  op- 
erate or  run  any  "street  car*'  unprovided 
with  a  car  fender  of  the  most  improyed  de- 
sign and  construction,  and  providing  that  no 
"electric  car''  shall  be  propelled  or  operated 
without  having  one  conductor  and  one  motor- 
man  thereon,  require  a  fender,  conductor, 
and  motorman  only  on  motor  cars,  and  not 
on  trailers.  Von  Dlest  v.  San  Antonio  Trac- 
tion Oo.  (Tex.)  77  S.  W.  632,  633. 

STREET  RAHJIOAD. 

As  common  carrier,  see  '*Oommoii  Oar- 

rier." 
As  railroad,  see  "Railroad.** 

STREET  RAILWAT  COMPAHT. 

As  railroad  corporation,  see  "Railroad 
C!orporation." 

STREET  WORK. 

"Street  work"  is  a  phrase  of  common 
usage,  and  has  a  well-defined  signification. 
The  words  mean  exactly  what  they  indicate 
upon  their  face,  namely,  work  upon  a  street 
— ^work  in  repairing  or  making  a  street 
Town  of  Mill  Valley  y.  House,  76  Pac  658, 
659,  142  (3al.  688. 

STRICTLY  CONSTRUED. 

The  rule  that  a  criminal  provision  must 
be  strictly  construed  means  only  that  the 
court  must  not  bring  cases  within  the  provi- 
sion of  such  a  statute  that  are  not  clearly 
embraced  by  it  nor  by  narrow,  technical,  or 
forced  construction  of  words  exclude  cases 
from  it  that  are  obviously  within  its  provi- 
sions. V^hat  must  be  sought  for  always  is 
the  Intention  of  the  Legislature,  and  the  duty 
of  the  court  is  to  give  effect  to  that  intention 
as  disclosed  by  the  words  used.  Guide4  by 
such  a  rule  of  construction,  a  combination 
by  stockholders  in  two  competing  interstate 
railway  companies,  to  form  a  stockholding 
corporation  which  should  acquire  a  control- 
ling interest  in  the  capital  stock  of  each  of 
such  railway  companies,  violates  the  anti- 
trust act  of  July  2,  1890.  Northern  Securi- 
ties Oo.  V.  United  States,  24  Sup.  Ct  436,  465, 
193  U.  S.  197,  48  L.  Ed.  G79. 


STRUCTURE 

See  •'New  Structure.'* 

Any  other  structure,  see  "Any  Ottier.** 

Other  structure,  see  "Other." 

A  •'structure"  is  defined  to  be  ••a  build- 
ing of  any  kind,  but  chiefly  a  building  of 
some  size  and  magnificence;  an  edifice." 
While  the  word  "structure"  may  cover  a 
great  variety  of  form  and  construction,  yet 
when  used  in  connection  with  the  words 
"house"  and  •*building,"  it  is  evidently  in- 
tended to  simply  describe  a  variety  of  build- 
ing. The  word  "structure,"  as  used  in  Labor 
Law,  Laws  1897,  p.  467,  c.  415,  |  18,  which 
provides  that  a  person  employing  another  to 
perform  labor  of  any  kind  in  the  erection  or 
alteration  of  a  house,  building,  or  structure 
shall  not  furnish  for  the  performance  of 
such  labor  any  scaffolding  which  is  unsafe 
or  improper,  does  not  include  a  boiler  which 
is  portable  and  may  be  readily  moved  from 
place  to  place,  such  a  boiler  rather  being 
an  appliance  in  the  business  for  which  it  is 
■used.  Conley  r.  Lackawanna  Iron  &  Steel 
Oo.,  88  N.  Y.  Supp.  123,  126^  94  App.  Div. 
149. 

STUMPS. 

See  ^'Drawing  the  Stamps.** 

SUBCONTRACTOR. 

A  "subconjfcract"  is  defined  to  be  "a  con- 
tract by  one  who  has  contracted  for  the  per- 
formance of  labor  or  service  with  a  third 
party  for  the  whole  or  part  performance  of 
that  labor  or  service.**  The  term  "subcon- 
tractor," therefore,  is  not  inappropriate  to 
designate  one  who  has  contracted  with  the 
principal  contractor  to  perform  the  whole 
as  well  as  a  part  of  the  service  which  the 
latter  has  undertaken  to  perform.  Smith  v. 
Wilcox,  74  Pac.  706,  709,  44  Or.  S23;  Same 
T.  Turple,  Id.  (citing  Bouv.  Law  Diet). 

SUBDIVISION. 

See  "Political  Subdivislon.- 

The  word  ''subdivision,"  as  used  in  the 
amendment  adopted  in  1891  to  Oonst  1876, 
art  18,  S  20,  providing  that  the  Legislature 
shall  enact  a  law  whereby  the  voters  of  "any 
county.  Justice  precinct,  town  or  city  by  a 
majority  vote  from  time  to  time  may  de- 
termine whether  the  sale  of  intoxicating  liq- 
uors shall  be  prohibited  within  the  prescribed 
limits,"  by  inserting  after  the  word  "city" 
the  parenthetical  clause  "or*such  subdivision 
of  a  county  as  may  l>e  designated  by  the  com- 
missioners' court,"  does  not  refer  to  the 
county.  Justice  precinct,  city,  or  town.  The 
amendment  simply  contemplated  authority 
to  hold  local  option  elections  in  subdivisions 
not  previously  mentioned,  and  it  was  not  in- 
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tended,  bj  nting  the  word  '^nbdlTirioii,*'  to 
Ci^e  a  different  meaning  or  standing  to  those 
already  enumerated,  or  in  any  manner  to 
qualify  them.  The  commissioners'  court  lias 
no  authority  to  combine  subdivisions  of  a 
county  for  the  purpose  of  a  local  option  elec- 
tion.   Bx  parte  Mills  (Tex.)  79  &  W.  655,  650. 

SUBJECT. 

-  The  word  "subject"  is  broader  than  the 
word  "object,"  and  one  subject  may  contain 
many  objects.  Bx  parte  Herman  (Tex.)  77 
8.  W.  225,  226. 


SUBJECT  OF  ACTION. 

The  words  ••subject  of  action,^*  In  Code 
Oiy.  Proc.  §  691,  relating  to  counterclaims 
connected  with  the  subject,  should  be  con- 
strued, not  as  relating  to  the  thing  itself 
about  which  the  controversy  has  arisen,  but 
as  referring  rather  to  the  origin  and  grounds 
of  the  plaintiff's  right  to  recover  or  obtain 
the  relief  asked.  Potter  v.  Lohse  (Mont)  77 
Pac.  419,  420  (citing  Collier  v.  BTvin,  8  Mont 
142). 

••The  subject  of  an  action  is  the  thing; 
the  wrongful  act  for  which  damages  are 
sought;  the  contract  which  is  broken;  the 
act  which  is  sought  to  be  restrained;  the 
property  of  which  recovery  is  asked."  Laa- 
siter  V.  Norfolk  &  G.  B.  Co.  (N.  Q)  48  S.  B. 
642,  643. 

The  phrase  "subject  of  the  action"  Is 
different  from  "cause  of  action,"  and  signifies 
the  ultimate  or  primary  title,  right  or  in- 
terest which  a  plaintiff  seeks  to  enforce  or 
protect;  not  merely  the  wrong  to  be  redress- 
ed in  the  particular  case.  This  is  the  mean- 
ing of  the  words  ••subject  of  action/'  as  used 
in  the  statute  relating  to  counterclaims,  and 
declaring  that  counterclaims  are  claims  con- 
nected with  the  subject  of  the  action.  In  re- 
plevin for  chattels  mortgaged  to  secure  pay- 
ment for  a  binder  which  plaintiff  sold  de- 
fendant but  afterwards  took  from  him  with 
his  consent  the  subject  of  the  action  is  neither 
the  chattels  mentioned  in  the  complaint  nor 
their  unlawful  detention  by  defendant  but 
plaintiff's  claim  against  the  defendant  on  the 
notea  and  chattel  mortgage.  Plaintiff's  right 
to  the  property  depends  entirely  on  whether 
the  notes  have  been  paid  and  the  lien  of  the 
mortgage  thereby  destroyed.  The  indebted- 
ness was  therefore  the  subject  of  the  action, 
and  its  existence  the  fact  in  dispute.  There- 
,fore  a  counterclaim  on  a  money  demand  may 
be  set  up  for  affirmative  relief  as  well  as  to 
defeat  the  plaintiff's  claim,  and  a  counter- 
claim alleging  that  plaintirs  claim  to  the 
chattels  arose  from  a  chattel  mortgage  given 
to  secure  payment  for  the  binder,  and  that 
he  had  already  been  overpaid,  and  demand- 
ing Judgment  for  the  amount  overpaid,  was 
proper,  being  connected  with  the  subject  of 


the  action.  McCormick  Harvesting  Maeh. 
Co.  V.  HUl,  79  S.  W.  745,  750,  104  Mo.  App. 
544. 

SUBJECT  TO. 

The  phrase  ''subject  to  legal  investiga- 
tion," in  a  sale  of  real  estate  at  auction  sub- 
Ject  to  legal  investigation,  means  that  the 
purchaser  would  buy  with  the  privilege  re- 
served on  his  part  to  decline  the  bargain  if 
he  discovered  on  examination  of  the  abstract 
that  the  title  of  the  vendor  of  the  property 
was  defective.  Middleton  v.  Findla,  25  Cal. 
76,  81. 

Where  the  present  landlords  and  their 
predecessors  in  title  accepted  deeds  "subject 
to  existing  tenancies,"  and  found  tenants  in 
actual  possession,  they  must  be  presumed  to 
have  ascertained  and  know  the  nature,  ex- 
tent and  terms  of  these  tenancies,  and  of  the 
leases  under  which  they  were  held;  for  the 
fact  of  an  existing  tenancy  necessarily  pre- 
supposes a  lease  of  some  kind.  Anderson  v. 
Conner,  87  N.  Y.  Supp.  449, 451,  43  Misa  Bep. 
884. 

SUBLETTING. 

The  employment  by  a  tSLvm  tenant  of  a 
third  person  to  work  thereon,  to  whom  is 
given  possession  of  a  house  on  the  premises, 
does  not  constitnte  a  subletting  of  any  part 
of  the  premises,  within  the  provision  of  the 
lease  prohibiting  a  subletting  without  the 
written  consent  of  the  landlord.  Vincent  v. 
Crane  (Mich.)  97  N.  W.  84,  35. 

SUBROGATION. 

"Subrogation  is  a  remedy  made  use  of 
by  courts  of  equity  as  an  efficient  aid  to  Jus- 
tice, and,  in  the  main,  does  not  depend  on 
a  contractual  obligation,  though  a  man  may 
acquire  the  right  to  a  conventional  subroga- 
tion by  contract.  Tbls  happens  when  one 
liquidates  a  demand  secured  by  lien  or  guar- 
anty, and  takes  an  assignment  of  it,  or  agrees 
with  the  creditor  that  any  security  held  by 
the  latter  shall  continue  available  for  the 
collection  of  the  demand."  Crane  v.  Noel, 
78  S.  W.  826,  828.  103  Mo.  App.  122. 

SUBSEQUENT. 

See  ••(condition  Subsequent** 

SUBSTANCE 

See  ••Noxious  Potion  or  Substance.* 

SUBSTANTIAL  INCLOSURE. 

Where  plaintiff,  claiming  title  to  a  lot 
incloses  it  on  three  sides  with  a  fence,  so  that 
it  makes  a  complete  indosure  in  connection 


SUBSTANTIAL  RIGHT 


7808 


SUOH  PBBIOD 


wltli  an  adjoining  lot,  tbe  owner  of  which 
makes  no  claim  to  the  first  lot,  bat  has  given 
his  individual  covenant  of  quiet  enjoyment 
in  an  executor's  deed  thereof,  there  is  a  ''sub- 
stantial inclosure"  of  the  lot,  within  Ck>de 
Civ.  Proc.  ii  370,  372,  providing  that  such 
an  inclosure  constitutes  adverse  possession. 
Brown  v.  Doherty,  87  N.  Y.  Supp.  063,  566» 
d3  App.  DiT.  190. 

SUBSTANTIAL  RIGHT. 

An  order  of  the  superior  oourt  made  In  a 
special  proceeding  pending  an  appeal  from  a 
Justice,  vacating  the  Justice's  Judgment,  is 
final  in  a  proceeding,  and,  because  preventing 
docketing  of  the  Judgment  pending  the  ap- 
peal, affects  a  "substantial  right,"  within 
Rev.  St  1898,  §  8009,  making  such  order  ap- 
pealable. Deuster  v.  ZUlmer,  97  N.  W.  31, 
34,  U9  Wis.  402. 

A  Judgment  vacating  a  town  plat  is  ap- 
pealable as  a  final  order  affecting  a  "sub- 
stantial right,"  within  Gen.  St  1894,  §  6140, 
subd.  6^  providing  for  an  appeal  from  a  final 
order  affecting  a  substantial  right  Koochi- 
ching V.  Franson,  98  N.  W.  98,  99,  91  Minn. 
404. 

The  right  of  a  prisoner  to  earn  a  diminu- 
tion of  his  term  by  his  own  act  is  a  "sub- 
stantial one,"  of  which,  by  law  passed  subse- 
quent to  the  commission  of  the  offense,  he 
cannot  be  deprived.  People  v.  Johnson*  90 
N.  Y.  Supp.  134,  136,  44  Misc.  Rep.  660. 

SUBSTITUTED  TRUSTEE 

On  the  death  of  a  trustee,  whereby  the 
trust  devolves  on  the  court  It  appoints,  not 
a  "substituted  trustee,"  but  some  one  as  its 
representative  to  execute  the  trust  under  its 
direction.  There  is  no  authority  in  the  stat- 
ute for  appointing  a  substituted  trustee  by 
that  name.  In  re  Gueutal,  90  N.  Y.  Supp.  138, 
139,  97  App.  Div.  630. 

SUCCESSIVE  WEEKS. 

Code  Civ.  Proc.  {  639,  relating  to  fore- 
closure of  mortgages  by  advertisement,  pro- 
vides that  notice  that  a  mortgage  will  be 
foreclosed  by  sale  must  be  given  by  publi- 
cation for  six  successive  weeks.  Civ.  Code,  | 
2445,  provides  that  the  pbrase  "successive 
weeks"  shall  be  construed  to  mean  calendar 
weeks,  and  publication  on  any  day  in  such 
weeks  shall  be  sufficient  for  that  week.  A 
notice  of  foreclosure  by  advertisement  which 
is  published  for  six  successive  weeks,  once 
in  each  week,  is  a  sufficient  publication, 
though  but  37  days  intervened  between  the 
first  publication  and  the  day  of  sale.  Thom- 
as V.  Issenhuth  (S.  D.)  100  N.  W.  436,  437. 

SUCCESSIVELY. 

"Successively,"  in  Civ.  Code,  art  146, 
providing  that  the  notices  of  Judgment  are  to 


be  given  from  month  ts  m<mtti  for  three 
times  successively,  means  by  soccession;  In 
a  series;  one  after  another;  consecutiyely. 
Do-by  V.  Dancey,  86  South.  796,  796^  112  La. 
891. 

SUCCESSORS. 

The  word  "successors,"  as  used  in  a  lease 
providing  for  a  forfeiture  of  the  term  if  the 
lessee,  his  successors  or  assigns,  should  fail 
in  the  performance  of  any  covenant  condi- 
tion, or  proviso  contained  in  the  lease,  which, 
on  the  part  of  the  lessee,  his  executors,  ad- 
ministrators, or  assigns,  was  to  be  observed. 
Includes  the  executors  of  the  lessee.  West 
Shore  B.  Co.  r.  Wenner  (N.  JJ  57  AtL  40a 
4ia 

SUCH. 

The  word  '^snch,'*  ai  used  In  a  consti- 
tutional provision  directing  the  Legislature 
to  enact  a  law  whereby  any  county,  Justice 
precinct  town,  city,  or  such  subdivisions  of 
the  county  as  may  be  designated  by  the  com- 
missioners' court  of  the  county,  may  deter- 
mine from  time  to  time  whether  the  sale  of 
intoxicants  shall  be  prohibited  v^ithin  the 
prescribed  limits,  means  subdivisions  of  like 
character— political  subdivisions  of  the  coun- 
ty— and  empowers  the  Legislature  to  author- 
ize the  commissioners'  court  to  designate 
some  other  existing  subdivision  of  the  county 
than  one  of  those  enumerated,  but  does  not 
sanction  a  law  which  authorizes  the  com- 
missioners' court  to  combine  two  or  more 
political  subdivisions  of  a  county  into  a  local 
option  district  thus,  in  eifect  creating  a  new 
subdivision.  Ex  parte  H^man  (Tex.)  78  S. 
W.  349,  353. 

8UOH  ACCIDEIIT. 

The  words  "such  acddent,**  In  ui  Instmc- 
tion  in  an  action  against  a  carrier  fbr  inju- 
ries to  a  passenger,  to  the  effect  that  it  the 
Jury  found  that  plaintiff  was  not  guilty  of 
contributory  negligence,  and  was  thrown 
from  the  car  as  claimed,  and  that  such  acci- 
dent would  not  have  happened  under  ordi- 
nary circumstances,  had  defendant  exercised 
the  utmost  care,  a  presumption  of  negligence 
against  defendant  was  raised,  have  reference 
to  somewhat  more  than  the  mere  fact  that 
plaintiff  was  injured,  and  they  at  least  re- 
ferred back  to  his  being  thrown  from  the  car 
through  some  neglect  of  defendant  and. 
when  so  construed,  the  instruction  was  not 
erroneous  on  the  ground  that  it  Justified  the 
jury  in  presuming  negligence  from  the  mere 
fact  that  plaintiff  was  injured  while  a  pas- 
senger. Fitch  V.  Mason  City  &  C  Lb  Traction 
Co.  (Iowa)  100  N.  W.  618^  620. 

8UOH  PERIOD. 

The  words  "such  period,**  In  Laws  1894, 
p.  910,  c.  447,  S  27,  providing  that  Sunday 
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must  be  exdnded  from  reckoning  If  It  1b  the 
last  day  of  any  anch  period,  refer  to  the 
preceding  sentence  in  the  statute,  which  re- 
lates to  a  number  of  days  specified  as  a  pe- 
riod from  a  certain  day  within  which,  or  aft- 
er or  before  which,  an  act  was  authorized  or 
requhred  to  be  done.  Benoit  y.  New  York 
Gent  &  H.  R.  R.  Co^  87  N.  Y.  Bupp.  051,  953, 
94  App.  Div.  24. 

SUE  TO  INSOLVENCY. 

"Sue  to  insolvency"  means  that  the  par^ 
ty  shall  exhaust  the  ordinary  legal  remedies 
provided  for  the  collection  of  debts.  Pollard 
V.  Murrell,  6  Ala.  601,  062. 

SUFFER. 

A  debtor  who  does  not  pay  a  lawftal  debt 
when  due,  upon  which  the  creditor  obtains  a 
judgment  against  him  and  levies  on  his  prop- 
erty, "suffers  and  permits"  the  creditor  to 
obtain  a  preference,  through  legal  proceed- 
ings, within  the  meaning  of  Bankr.  Act  July 
1, 1898,  c.  541,  §  8,  subd.  3,  cL  a,  30  Stat  546, 
547  [U.  S.  Ck>mp.  St  1901,  p.  3422].  Bogen 
ft  Trammel  v.  Protter  (U.  S.)  129  Fed.  533. 

SUFFICIENT  EVIDENCE. 

See  ''Sustained  by  Sufficient  Bvidence.** 

SUFFICIENT  FENCE. 

See  "Lesal  and  Suffldent  Fence." 

SUICIDE. 

The  word  "suicide,**  as  used  in  a  mutual 
benefit  certificate  declaring  that  no  benefit 
shall  be  paid  on  the  death  of  a  member  who 
shall  commit  suicide  within  five  years  from 
and  Including  the  date  of  his  initiation, 
means  voluntary,  intentional  self-destraction, 
and  does  not  bar  a  recovery  if,  when  the  de- 
ceased took  his  life,  he  was  so  affected  with 
insanity  as  to  be  unconscious  of  the  act  or 
of  the  physical  effect  thereof,  or  was  driven 
to  the  commission  of  the  fatal  act  by  an  in- 
sane impulse  which  he  had  not  the  power  to 
resist.  Supreme  Council  of  Royal  Arcanum 
V.  Pels,  70  N.  B.  697,  209  111.  33. 

The  phrase  ••self-destruction  or  suidde,** 
as  used  in  a  certificate  of  membership  in  a 
benefit  association,  declaring  that  the  con- 
tract for  benefits  does  not  include  assurance 
against  self-destruction  or  suicide,  whether 
the  member  be  sane  or  insane,  does  not  pre- 
vent a  recovery  on  the  certificate  where  the 
member's  death  was  due  to  his  voluntary  tak- 
ing of  carbolic  acid,  not  with  intent  to  cause 
death,  but  to  frighten  his  wife  into  giving 
him  money.  Gourtemancbe  v.  Supreme  Court 
I.  O.  F.  (Mich.)  98  Ne  W.  749,  760,  G4  L.  B.  A. 


SUIT. 


See  ••avll  Actioii--Case— Suit— etc" 

The  word  ••suits"  is  a  rery  comprehen- 
sive term,  and  includes  all  actions  at  law, 
ex  contractu  and  ez  delicto,  and  all  actions 
in  equity.  L.  Bucki  A  Son  Lumber  Co.  v. 
AUanUc  Lumber  Co.  (U.  S.)  128  Fed.  332,  340, 
63  O.  C.  A.  62. 

Strictly  speaking,  under  the  code  prac- 
tice, ••we  have  no  such  thing  as  'suits,'  al- 
though we  commonly  use  that  term.  We 
have  only  actions  and  special  proceedings. 
What  were  formerly  denominated  'suits  In 
equity*  and  •actions  at  law'  are  now  denom- 
inated *civll  actions.'  "  State  v.  Policemen's 
Pension  Fund  Trustees,  98  N.  W.  954,  959, 
121  Wis.  44. 

SUIT  AGAINST  THE  STATE. 

In  equity  the  money  in  the  state  treas- 
ury is  the  money  of  the  people  of  the  state, 
and  suits  by  a  taxpayer  to  restrain  the  mis- 
appropriation by  public  ofilcers  of  such  mon- 
ey to  an  unauthorized  purpose  are  not  ••suits 
against  the  state,"  within  the  prohibition  of 
Const  1870,  art  4,  |  26,  declaring  that  the 
state  shall  not  be  made  a  party  to  any  ac- 
tion at  law  or  suit  in  chancery.  A  bill  in 
equity  seeking  to  restrain  the  commissioners 
of  the  Illinois  &  Michigan  Canal  and  cer- 
tain public  ofl3icials  from  applying  certain 
sums  of  money  appropriated  to  the  mainte- 
nance of  the  canal  by  Laws  1903,  p.  45,  on 
the  ground  that  the  act  was  illegal  and  that 
the  appropriation  was  not  warranted  by  the 
law,  was  not  a  suit  against  the  state.  Burke 
y.  Snively,  70  N.  B.  827,  208  IlL  82& 

SUIT  nf  REM. 

See  ••In  Rem";  '•Quasi  in  Rem.** 

SUIT  nf  WHICH  THE  UNITED  STATES 
ARE  PULINTIFFS. 

Under  Act  Aug.  13,  1894^  c.  280.  I  1,  28 
Stat  278  [U.  S.  Comp.  St  1901,  p.  2523],  re- 
quiring contractors  for  government  work  to 
give  bonds  conditioned  (1)  for  the  perform- 
ance of  the  contract;  (2)  for  the  prompt  pay- 
ment of  all  persons  supplying  labor  or  ma- 
terials in  the  prosecution  of  the  work — and 
authorizing  such  persons,  in  case  of  nonpay- 
ment, to  bring  suit  In  the  name  of  the  United 
States  for  his  or  their  use  and  benefit  against 
such  contractor  and  sureties,  such  a  suit  is 
one  in  which  the  United  States  are  plaintiffs, 
within  the  meaning  of  section  1  of  the  Judi- 
ciary Act  of  August  13,  1888»  c  866,  25  Stat 
433  [U.  S.  Comp.  St  1901,  p.  508].  United 
States  V.  Churchyard  (U.  S.)  132  Fed.  82,  83. 

SUIT  OF  A  OrVHi  NATUBE. 

A  proceeding  for  mandamus,  under  2  Bal- 
Unger's  Ann.  Codes  &  St  S  576S,  authorizing 
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ffoch  proceedlnfiTS  to  be  commenced  by  the  fil- 
ing of  a  motion  supported  by  affidavits,  and 
authorizing  the  assessment  of  damages  and 
costs  when  a  judgment  is  given  in  favor  of 
the  applicant,  together  with  the  Issuance  of 
a  peremptory  writ,  is  a  special  proceeding, 
and  not  a  suit  "of  a  dvll  nature  at  common 
law  or  In  equity.**  Kelly  v.  Grand  Circle 
Women  of  Woodcraft  (U.  B.)  129  Fed.  830, 
S31. 

*The  writ  of  mandamus  is  not  a  suit  of 
a  civil  nature  at  law  or  in  equity,  within  the 
meaning  of  the  acts  of  Congress  creating  the 
circuit  courts  of  the  United  States  and  de- 
fining their  Jurisdiction."  Mystic  Milling  Co. 
V.  Chicago,  M.  &  St  P.  B.  Ca  (U.  8.)  182 
Fed.  289,  291. 

SUIT  FEMBIlfO. 

A  proceeding  for  the  discovery  of  assets 
belonging  to  a  decedent's  estate  is  a  "suit 
pending,"  within  the  meaning  of  a  statute 
providing  for  the  taking  of  depositions  in  a 
suit  pending,  even  though  the  person  from 
whom  discovery  is  sought  is  charged  with 
embezzlement  of  tl&e  assets.  Bx  parte  Gfel- 
ler,  77  S.  W.  652,  650,  178  Mo.  248. 

SUMMER  ROAD. 

On  each  side  of  a  paved  strip  of  a  road 
was  a  smooth  surface  of  sod  or  earth  at  the 
same  level,  but  inclining  gradually  to  the 
sides  and  apparently  Intended  for  the  same 
use.  Such  smooth  surface  is  what  Is  known 
as  a  "summer  road,"  used  by  many  travelers 
in  good  weather  in  preference  to  the  macad- 
amized stone.  Recovery  may  be  had  against 
a  city  for  the  death  of  one  killed  by  coming 
in  contact  with  a  heavily  charged  and  ex- 
posed electric  wire  used  by  the  police  de- 
partment of  the  city,  and  lying  so  near  the 
highway  as  to  endanger  a  traveler  deviating 
a  few  feet  from  the  beaten  path,  and  the 
city  cannot  avoid  liability  for  the  death  of  a 
person  coming  In  contact  with  the  wire  by 
the  fact  that  the  accident  occurred  on  the 
side  of  a  road,  of  which  16  feet  was  macad- 
amized in  the  middle,  and  that,  if  deceased 
had  kept  to  the  macadamized  portion,  he 
would  not  have  lost  his  life.  Emery  v.  City 
of  Philadelphia,  57  Aa  977,  978^  208  Pa.  492. 

SUMMONS. 

The  return  being  a  part  of  the  summons, 
it  is  sufficiently  described  by  the  word  "sum- 
mons." Casety  v.  Jamison,  77  Pac.  800,  801, 
35  Wash.  478. 

SUMS  COLLECTED. 

The  term  **sums  collected,"  in  a  statute 
allowing  a  commission  in  tax  suits  on  sums 
collected,  means  sums  collected  for  taxes. 
On  sums  collected  for  costs  in  the  action  no 
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commission  Is  charireable. 
13  Mo.  App.  421,  423. 

SUMS  DUE. 

All  sums  due,  see  '^AIL" 


SUNDAY. 

Playing  baseball  on  Sunday  ai  crime,  see 
"Crime." 


SUPERSEDEAS. 

''A  supersedeas  suspends  the  efficacy  of 
the  Judgment,  but  does  not,  like  a  reversal, 
annul  the  Judgment  itself.  Its  object  and 
effect  are  to  stay  future  proceedings,  and  not 
to  undo  what  is  already  done.  It  has  no  re- 
troactive operation,  such  as  to  deprive  the 
Judgment  of  its  force  and  authority  from  the 
beginning,  but  only  suspends  them  after  and 
while  it  is  itself  effectual."  Hey  v.  Harding 
(Ky.)  78  S.  W.  186  (quoting  Runyon  v.  Ben- 
nett, 84  Ey.  [4  Dana]  698, 29  Am.  Dec  431). 

"A  supersedeas  is  a  statutory  remedy. 
It  is  only  obtained  by  a  strict  compliance 
with  all  the  required  conditions,  none  of 
which  can  be  dispensed  with.  Time  Is  an 
essential  element  in  the  proceeding,  and  one 
which  neither  the  court  nor  the  Judges  can 
disregard."  Whitaker  v.  McBrlde  (Neb.)  98 
N.  W.  877,  878  (quoting  Sage  v.  Central  B. 
Co.,  93  U.  S.  412,  23  Lb  Ed.  933). 

SUPERVISORS. 

See  *'Board  of  Supervisors.** 

SUPPOSED. 

The  word  "supposedt**  as  used  in  a  plea 
in  trespass  for  killing  a  dog,  alleging  that 
on  the  date  of  "the  said  supposed  killing  of 
said  dog"  it  was  found  by  defendant  hunting 
wild  deer,  is  equivalent  to  "alleged,"  and  is 
a  sufficient  admission  of  a  cause  of  action. 
Mossman  v.  Bostrldge  (Vt)  67  AtL  995. 

SURCHARGL 

To  surcharge  or  falsify  is  to  allege  an 
omission  in  an  account  or  deny  the  correct- 
ness of  some  or  all  of  the  items  rendered. 
One  who  objects  to  a  stated  account  must 
surcharge  or  falsify  it;  and  an  account  ren- 
dered by  an  administrator  is  a  stated  ac- 
count. Tate  V.  Oalrdner,  46  S.  B.  73,  74,  119 
Ga.  133. 

SURETY. 

As  creditor,  see  *Credltor.** 

A  surety  '*is  a  person  who,  being  liable 
to  pay  a  debt  or  perform  an  obligation,  is 
entitied,  if  it  is  enforced  against  him,  to  be 
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Indemnlfled  by  some  other  person,  who  ought 
himself  to  have  made  payment  or  performed 
before  the  surety  was  compelled  to  do  so." 
McGraw  y.  Union  Trust  Co.  (Mich.)  99  N.  W. 
758  (quoting  Smith  v.  Sheldon,  35  Mich.  48, 
24  Am.  Rep.  529). 

'*A  surety  is  one  who  contracts  for  the 
payment  of  a  debt  in  case  of  the  failure  of 
another  person  who  is  himself  principally 
responsible  for  it;  or,  as  it  has  otherwise 
been  expressed,  a  surety  is  a  person  who,  be- 
ing liable  to  pay  a  debt,  is  entitled,  if  it  is 
enforced  against  him,  to  be  indemnified  by 
some  other  person  who  ought  himself  to 
have  paid  it  before  the  surety  was  himself 
compelled  to  do  so.*'  Wm.  Deerlng  &  Co.  y. 
Veal  (Ky.)  78  S.  W.  886,  887  (quoting  Brandt 
Sureties,  f  1). 

SURPLUS. 

The  term  ''surplus,'*  as  used  In  the 
nomenclature  of  bankers,  does  not  include  un- 
diyided  profits.  Such  profits  may  be  surplus 
in  the  sense  that  they  are  a  constituent  of 
capital,  but  they  are  not  surplus  in  the  com- 
monly accepted  sense.  It  is  quite  usual, 
upon  the  organization  of  financial  corpora- 
tions, for  the  stockholders  to  contribute,  be- 
sides the  share  capital,  a  fund  which  is 
known  as  "surplus."  It  is  also  quite  usual 
for  the  directors  or  managers  of  these  insti- 
tutions to  set  apart  and  to  add  to  this  fund 
from  time  to  time  some  part  of  the  ac- 
cumulated profits  of  the  business  in  excess 
of  diyidend  requirements.  The  fund  pro- 
duced in  either  of  these  ways  is  wbat  is 
known  as  "surplus."  The  term  is  not  used 
to  designate  the  accumulated  profits  of  ordi- 
nary banking  firms  or  individual  bankers; 
and,  when  the  statute  uses  it,  it  does  so 
with  reference  to  the  particular  class  of 
bankers  to  which  alone  it  is  applicable,  and 
means  the  •  fund  created  by  corporate  or 
quasi  public  institutions  as  an  addition  to  or 
re-enforcement  of  the  share  capital.  Leather 
Mfrs.'  Nat.  Bank  v.  Treat  (U.  S.)  128  Fed. 
62  O.  O.  A.  644. 


8UBPLTTS  PROFITS. 

Under  Laws  1890,  p.  1071,  c.  564,  as 
amended  by  Laws  1892,  p.  1829,  c.  688,  pro- 
viding that  the  directors  of  a  stock  corpora- 
tion shall  not  make  dividends  except  from 
the  "surplus  profits"  arising  from  the  busi- 
ness of  the  corporation,  where  the  stock- 
holders paid  into  the  treasury  $500,000  for 
which  no  additional  stock  was  issued,  and 
the  company  thereafter  entered  into  a  mer- 
ger agreement  with  another  corporation,  and 
for  the  purpose  of  equalizing  the  capital  and 
surplus  of  the  merging  companies  $200,000 
was  returned  to  the  former  stockholders,  the 
sum  so  returned  was  not  surplus  profits  of 
the  company,  for  it  did  not  in  any  sense 
arise  from  its  profits  or  earnings  in  the 
course  of  its  business,  but  was  contributed 


solely  for  the  purpose  of  strengthening  the 
company  and  adding  to  its  working  capital. 
People  y.  Knight,  89  N.  Y.  Supp.  72,  74,  96 
App.  Diy.  120. 

SURPRISE. 

Under  Rev.  St  1899,  I  800,  providing 
that  a  new  trial  may  be  granted  for  mis- 
take or  surprise,  the  granting  of  a  new  trial 
on  a  showing  by  defendant  in  an  action  on 
account,  after  verdict  for  plaintiff,  that  when 
he  heard  a  witness  testify  on  the  trial  con- 
cerning two  payments  by  defendant  to  the 
plaintiff's  decedent,  and  that  the  account  in 
suit  had  been  paid  to  decedent,  be  was  at 
first  surprised,  but  gradually  the  facts  came 
to  him,  especially  when  it  was  found  the 
draft  by  which  payment  of  the  account  in 
suit  was  made  verified  the  statement  of  the 
witness,  is  not  an  abuse  of  discretion  of  the 
trial  court  Connally  v.  Pehle,  79  &  W. 
1006,  1009,  105  Mo.  App.  407. 

SUAROGATE. 

In  Code  Cly.  Proc  I  2747,  providing 
that  the  surrogate  or  Supreme  Oourt  may 
by  reference  ascertain  the  rights  of  the 
parties  interested  in  the  legacy,  and  grant 
an  order  for  the  payment  of  the  money  due, 
the  words  "the  surrogate"  must  be  deemed 
to  refer  to  the  Judicial  officer  who  has  or 
had  general  Jurisdiction  over  the  estate,  its 
representatives,  and  its  management  and  dis- 
position. Kinneally  v.  People,  90  N.  Y.  Supp. 
587,  589. 

SURVEY. 

See   "Ofllcial   Survey.** 

SURVIVING  CHILDREN. 

The  words  "surviving  children,**  In  a  will 
providing  that  in  the  event  of  the  death  of 
any  of  the  children  his  share  in  the  trust  fund 
should  go  to  his  lawful  issue  upon  their  ar- 
riving at  full  age,  or,  If  there  should  be  no 
lawful  issue  who  should  arrive  at  full  age, 
such  child's  share  in  the  trust  fund  shall  go 
to  the  surviving  children  and  their  heirs  and 
assigns  forever,  refer  to  those  surviving  at 
the  death  of  one  of  the  children.  I^awrence 
V.  Phillips,  71  N.  B.  541,  542,  186  Mass.  320. 

SURVIVOR. 

The  term  "survivors,**  as  used  in  the 
code  of  a  mutual  benefit  insurance  associa- 
tion, providing  that  the  purpose  of  a  fund  is 
to  pay  a  sum  to  survivors  of  a  member  at 
his  death;  that  if  a  member  shall  die  whose 
survivors  possess  no  benefit  certificate,  the 
money  shall  not  be  paid  without  the  order 
of  court;  and  that  if  a  member  die  whose 
survivors  produce  a  death  certificate,  the  re- 
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dptent  of  the  mon^  ihall  give  a  receipt- 
does  not  indude  a  person  who  Is  neither  a 
relative  nor  member  of  the  household  of,  nor 
connected  by  marriage  with,  the  member  of 
the  association.  Koerts  v.  Grand  Lodge  of 
Wisconsin,  Order  of  Hermann's  Sons,  97  N. 
W.  163,  164,  119  Wis.  62a 

SUSPICIOUS  PUCE. 

What  constitutes  a  "suspicious  place," 
within  a  police  regulation  requiring  a  report 
as  to  all  suspicious  places,  is  to  be  deter- 
mined by  the  exercise  of  good  Judgment  and 
discretion  on  the  part  of  the  captain  of  the 
prednct,  as  he  is  required  to  make  the  re- 
port; but  such  Judgment  and  discretion  are 
not  a  mere  whim  or  caprice  on  his  part,  but 
must  have  for  their  foundation  some  erl- 
dence.  People  r.  Greene,  87  N.  Y.  Supp.  172, 
175,  92  Appc  Div.  248. 

SUSTAINED    BY   SUFFICIENT    EVI- 
DENCE. 

A  case  where  the  Terdict  Is  under  the 
eyidence,  inadequate,  is  a  case  '^ot  sus- 
tained by  suificient  eridence,"  within  Code, 
S  3755,  authorizing  the  trial  court  to  grant 
a  new  trial  where  the  verdict  is  not  sustained 
by  sufficient  evidence^  etc.  Tathwell  ▼.  City 
of  Cedar  Rapids,  97  N.  W.  96,  122  Iowa,  GO. 

SWITCH. 

See  "Derail  Switch.- 

SWORE. 

The  word  "sworsP'  does  not  technically 
and  necessarily  imply  a  Judicial  administra- 
tion of  an  oath.  Any  utterance  or  an  af- 
firmation with  an  appeal  to  God  is  to  swear 
an  oath,  no  matter  how  or  before  whom  the 
utterance  is  made.  That  is  its  common  im- 
port In  law  it  has  a  more  technical  mean- 
ing, and  implies  that  the  swearing  has  been 
officially  done,  but  not  necessarily  Judicially 
done.  It  is  not  sufficient,  in  an  indictment 
for  subornation  of  perjury,  to  charge  that 
defendant  procured  the  witness  falsely  and 
upon  oath  to  depose,  etc.,  since  such  aver- 
ment relates  to  the  acts  of  defendant  and  not 
the  witness;  nor  is  the  defect  cured  by 
further  expressions  wliich  assume,  without 
Btating  that  the  witness  was  sworn,  such  as 
that  when  he  was  so  sworn,  or  when  he 
swore,  he  did  not  believe  the  things  which 
he  testified  to  be  true.  United  States  y. 
Howard  (U.  S.)  132  Fed.  825^  33a 

swoRir  ooicPLAiirr. 

It  is  sufficient  complianos  with  the  re- 
quirement of  an  act  relating  to  the  dispos- 
sessing of  an  intruder  on  Indian  lands  that 
a  "sworn  complaint'*  shall  be  filed,  if  tbe  com- 


plaint Is  verified  by  the  authorised  attorney 
of  the  tribe  or  nation  which  is  plaintiff,  who 
states  that  the  facts  alleged  are  witliin  his 
knowledge.  Brought  v.  Cherokee  Nation  (U. 
&)  129  Fed.  19%  195,  es  a  C.  A.  350, 

SYRUP. 

"Syrup**  as  defined  by  tbe  United  States 
Department  of  Agriculture,  is  the  product  ob- 
tained by  purifying  and  evaporating  the 
Juice  of  a  sugar-producing  plant  without  re- 
moving any  of  the  sugar.  Syrup  thus  ob- 
tained from  cane  is  cane  syrup,  syrup  so 
obtained  from  sorghum  is  sorghum  syrup, 
and  syrup  so  obtained  from  com  is  com 
syrup.  People  t.  Harris  (MichO  97  K.  W. 
402,  403. 

SYSTEM. 

See  "High  Tension  System." 

TABLE. 

See  "Qamlng  Table.* 

TAIL 

See  ^'Estate  T^aiL" 

TAKE. 

Solicit  distinguished. 


••Soiicif* 


To  "take,"  in  the  active  sense,  means 
to  lay  hold  of,  to  seise  with  hands  or  other- 
wise. The  word  '*take,"  as  used  in  the  stat- 
ute providing  that  if  any  person  take  any 
woman  unlawfully  and  against  her  will,  to 
marry  him  or  any  other  person,  he  sliall  be 
fined,  means  to  obtain  possession  by  force 
or  artifice;  to  get  the  custody  or  control  of; 
to  reduce  to  one's  power  of  will.  Under  the 
statute,  such  taking  is  an  essential  to  con- 
stitute the  crime.  State  v.  Hromadko^  99 
N.  W.  560,  561,  123  Iowa,  66& 

TAKJS  EFFECT. 

A  policy  of  life  insurance  and  the  ap- 
plication on  wMch  the  same  was  issued  pro- 
vided that  it  should  not  "take  effect  or  be  in 
force"  until  delivered  to  the  applicant  in 
person  during  his  lifetime  and  while  in  good 
health.  The  expression  "take  effect  or  be  in 
force"  merely  intended  to  distinguish  be- 
tween policies  which  have  not  been  deliv^^ 
and  those  which  have  been  delivered.  Aus- 
tin V.  Mutual  Reserve  Fund  Life  Aas'n  (U. 
S.)  132  Fed.  555,  559. 

The  phrase  "to  take  ^ect  from  and 
after  the  death  of  the  husband,"  in  an  ante- 
nuptial agreement  providing  for  the  annual 
payment  of  a  certain  sum  to  the  wife  in  lieu 
of  dower,  the  same  to  take  effect  from  and 
after  the  death  of  the  husband,  does  not  de- 
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scribe  the  time  of  the  payment,  hnt  the 
event  which  brings  the  annuity  into  exist- 
ence— ^the  time  from  which  it  begins  to  ran. 
Mower  y.  Sanford,  57  Atl.  119,  120,  76  Conn. 
504,  63  U  B.  A.  625,  100  Am.  St  Bep.  100& 

TAKJS  EUTXBE  chabob. 

Where  real  estate  agents  agreed  with 
the  owner  of  premises  to  take  entire  charge 
of  the  premises  for  a  specified  time,  the  term 
'take  entire  charge"  imports  a  promise  to 
act  as  the  owner's  agent  for  snch  time  in 
the  care  and  management  of  the  property. 
Seymour  t.  Warren,  71  N.  B.  260^  261»  170 
N.  Y.  1. 

TAXnCCk 

Proceedings  by  the  United  States  to  con- 
demn land  for  a  public  building  or  other 
governmental  purpose  may  be  dismissed  at 
any  time  before  the  actual  acceptance  of 
the .  property  and  payment  therefor,  until 
which  time  there  is  no  taking  of  the  prop- 
erty, and  the  United  States  is  not  subject  to 
the  payment  of  costs  or  damages  to  the  land- 
owners on  such  dismissal.  United  States  v. 
TMckson  (U.  8.)  127  Fed.  774,  775;  Same  r. 
Bnglish,  Id.;  Same  r.  Qlenn,  Id.;  Same  v. 
Koch,  Id. 

Any  substantial  interference  with  pri- 
vate property  which  destroys  or  materially 
lessens  Its  value,  or  by  which  the  owner's 
right  to  its  use  and  enjoyment  is  in  any 
substantia]  degree  abridged  or  destroyed,  is 
a  taking/'  within  CJonst  art  1,  §  22,  pro- 
viding that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
Just  compensation.  Stockdale  v.  Rio  Qrande 
Western  Ry.  Ck>.  (Utah)  77  Pac  849. 

In  Laws  1897,  p.  887,  c.  27,  relative  to 
an  addition  to  a  certain  park,  and  providing 
that  the  provisions  of  law  relating  to  the 
"taking  of  private  property"  for  public 
streets  and  places  shall  be  applicable  so  far 
as  the  same  shall  be  necessary  for  the  ac- 
quiring of  the  land,  the  terms  ''taking  of 
private  property"  and  "acquiring  all  land," 
require  not  only  the  vesting  of  title,  but  pay- 
ment for  the  property.  In  re  City  of  New 
York,  89  N.  Y.  Supp.  6,  8^  95  App.  Div.  552. 

TAXnr O  OBDEB8. 

The  phrase  'taking  orders,**  as  used  in 
Laws  March  16,  1901  (6th  Sess.)  p.  155,  |  8, 
declaring  that  the  act  shall  not  apply  to 
runners  traveling  for  wholesale  houses  and 
taldng  orders,  does  not  contemplate  that  the 
runner  shall  have  the  goods  with  him  at  the 
time  of  the  sale  and  deliver  them,  but  in  the 
common  acceptation  of  the  phrase  the  agent 
or  runner  sells  the  goods  by  sample,  taking 
orders  therefor,  and  thereafter  delivers  the 
goods.    In  re  Abel  (Idaho)  77  Pac.  621,  622. 


TANK. 


A  tank  of  any  kind,  as  defined  by  Web- 
ster is  "an  artificial  receptacle  for  liquids;  a 
large  basin  or  cistern."  As  used  in  a  statute 
imposing  a  tax  on  each  oU  depot  in  the 
state,  wherein  petroleum  or  other  oils  are 
stored  in  bulk  or  tank,  the  word  "tank"  is 
to  be  construed  as  referring  to  oils  stored  in 
large  oil  tbnks  holding  hundreds  or  thou- 
sands of  barrels  of  oil,  which  are  in  com- 
mon use,  and  not  to  oils  stored  in  barrels 
in  warehouses  or  sheds.  Standard  Oil  Go. 
T.  Commonwealth  (Ky.)  82  &  W.  1020,  1022. 


TAX. 


See  •Transfer  Tax.** 
synonymous. 


see  ^'Assees.*' 


The  crucial  attributes  of  a  tax  are  that 
it  Is  a  toll  upon  property  without  the  con- 
sent of  the  owner,  and  the  money  secured  is 
to  be  applied  toward  governmental  expenses 
of  the  body  politic  for  whose  benefit  the  im- 
position is  to  be  made.  Heerwagen  v.  Cross- 
town  St  Ry.  Co.,  86  N.  Y.  Supp.  218,  225, 
90  App.  Div.  275. 

Levies  pa3rable  in  labor  on  highways, 
though  in  the  nature  of  a  tax,  are  not  un- 
derstood as  embraced  in  the  term  "tax";  and 
statutory  provisions  for  assessment  are  not 
applicable  to  it  unless  made  so  by  express 
terms.  State  r.  Ide,  77  Pac.  961»  965,  85 
Wash.  576. 

TEACHER. 

A  statute  punishing  any  guardian  of  any 
female  under  the  age  of  18  years,  or  any 
other  person  to  whose  care  such  female  shall 
have  been  confided,  who  shall  carnally  know 
her,  includes  a  school  teacher,  and  the  re- 
lation of  teacher  and  pupil  exists  as  well 
after  the  child  reaches  home  as  it  does  in 
the  school  room.  It  exists  on  Sunday  as  well 
as  on  a  school  day.  State  y.  Hesterly,  81  S. 
W.  624,  627,  182  Mo.  16. 

TELEGRAPH  COMPANY. 

As  common  carrier,  see  "Common  Car- 
rier." 


TELEPHONE. 

The  word  "telephone,**  as  used  in  a  mu- 
nicipal ordinance  constituting  a  contract  be- 
tween the  city  and  a  telephone  company, 
containing  a  provision  for  furnishing  to  the 
citizens  telephone  service  at  a  specified  rate 
for  business  places  and  dwellings  per  an- 
num, is  used  as  including  all  improvements, 
equipments,  and  appliances  essential  in  the 
operation  of  a  telephone  to  make  it  most 
effective  in  use.     Charles  Simon's  Sons  Co. 
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T.    Maryland   Telephone   &  Telegraph   Co. 
(Md.)  67  AtL  193»  197,  eS  li.  B.  A.  727. 

TELEPHONE  COMPAJnT. 

Am  quasi  public  corporation,  lee  "Quasi 
Public  Corporation.'' 

TEMPORARY  INSANITY. 

Drunkenness  is  frequently  characterized 
by  law  writers  as  temporary  insanity.  Wal- 
dron  T.  Angleman  (N.  J.)  58  Aa  668,  669. 

TEMPORARY  RECEIVER. 

The  term  'temporary  receiver"  perhaps 
might  better  be  confined  to  the  mere  custo- 
dian receiver,  who  is  often  appointed,  upon 
the  filing  of  the  bill,  under  the  general 
equity  power  of  the  court,  in  order  to  pre- 
serve the  assets  from  waste  until  the  hear- 
ing can  be  had  which  will  determine  whether 
the  corporation  is  to  be  disabled  or  not,  and 
its  assets  vested  in  a  receiver.  Gallagher 
V.  Asphalt  Co.  of  America  (N.  J.)  68  Atl. 
408,  408. 

TEN  DAYS. 

See  "Within  Ten  Days.* 

TENANCY. 

See   "Joint  Tenancy*';    ''Landlord  .and 
Tenant" 


TEVAMT  AT  WILIi. 

Where  parties  leased  by  parol  from  a 
brewer  certain  premises,  they  to  remain  as 
long  as  they  wanted,  and  the  rental  to  be 
determined  by  the  number  of  barrels  of 
beer  purchased  from  the  lessor,  and  to  be 
payable  Just  as  the  beer  bill  was  payable 
they  were  tenants  at  will.  Lyons  v.  Phila- 
delphia &  R.  R.  Ca,  68  Atl.  924,  209  Pa.  660. 

TENANT  nr  COMMON. 

Tenants  in  common  are  not  privies. 
"Tbey  do  not  claim  under  each  other.  They 
may  claim  their  several  titles  from  entirely 
different  sources.  In  this  respect  they  dif- 
fer from  Joint  tenants  and  coparceners." 
As  said  in  Co.  Litt,  "Tenants  in  common 
are  they  which  have  lands  or  tenements  in 
fee  simple,  fee  tail,  or  for  terms  of  life, 
etc.,  and  they  have  such  lands  or  tenements 
by  several  titles,  and  not  by  a  Joint  title; 
and  none  of  them  know  of  this  several,  but 
they  ought  by  law  to  occupy  these  lands  or 
tenements  in  common."  AUred  v.  Smith,  47 
S.  E.  597,  599,  135  N.  C.  443,  65  L.  R.  A.  924. 

TEND. 

The  use  of  the  word  "tend"  does  not 
contemplate    conjecture.      It    contemplates 


that  the  testimony  has  a  tendency  to  prov* 
the  allegations  of  the  complaint,  and  not 
some  other  theory  inconsistent  therewith. 
Shaw  V.  New  Year  Gold  Mines  Co.  (liont) 
77  Pac  616,  618. 

TENDERED. 

See  "Business  Tendered." 

TENEMENT. 

Tenements  and  hereditaments  Include 
every  species  of  realty,  as  well  corporeal  as 
Incorporeal.  In  re  Handley's  Estate,  67  AtL 
766,  767,  208  Pa.  388. 

TENEMENT  HOUSE. 

Apartment  or  community  house  disttn* 
guished,  see  "Apartment  House." 

A  restrictive  covenant  in  a  deed  against 
tenement  houses  is  not  to  be  construed  as  re- 
lating to  first-class  apartment  houses  having 
all  the  conveniences  and  appliances  of  the 
best  order  of  bouses,  and  externally  in  their 
architecture  of  the  character  and  appearance 
corresponding  with  first-class  dwellings  in 
tbe  immediate  neighborhood.  Kitchlng  y. 
Brown,  87  N.  Y.  Supp.  76,  77,  92  App.  Dlv. 
160. 

TERM. 

See  **AdJoumed  Term." 

TERM  OF  OFFICE. 

See  "Continuance  in  Office.** 

TERMS    AND    CONDITIONS,    RIGHTS, 
AND  PRIVnXOES. 

Ordinarily,  in  the  use  of  legal  phrase- 
ology, the  phrase  "terms  and  conditions, 
rights  and  privileges,"  is  not  employed  to 
convey  power  over  or  relating  to  the  time  or 
period  through  which  the  tenure  dealt  v^ith 
by  the  acts  is  intended  to  run,  but  conveys 
power  over  or  relates  to  the  means,  the 
methods,  and  the  incidents  connected  with 
the  exercise  of  such  tenure.  Such  plainly 
was  meant  to  be  the  signification  of  the 
phrase  as  used  in  the  acts  of  1859,  1861,  and 
1866,  relating  to  the  incorporation  of  the 
Chicago  city  railways,  and  granting  rights 
thereto  in  the  streets  of  the  dty,  and  pro- 
viding that  the  railways  shall  be  constructed, 
furnished,  and  operated  in  such  manner  and 
on  such  terms  and  conditions  and  on  such 
rights  and  privileges  as  the  common  council 
by  contract  may  prescribe.  Govin  t.  City 
of  Chicago  (U.  S.)  132  Fed.  848,  866. 

TERRITORY. 

See  "Defined  Territory.** 
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TESTATOR. 

The  word  "te»tator^  appttes  to  testa- 
trix,*' tarespectlYe  of  the  act  concerning  atat- 
ntea,  because  "testatrix,"  as  Webster  de- 
fines it,  means  '^a  female  testator."  Walker 
T.  Hyland  (N.  J.)  56  Atl.  268,  271. 

THAT  IS  TO  SAY. 

The  words  "that  is  to  say,"  as  used  in 

a  will  whereby  the  testator,  after  giylng  the 
real  estate  to  his  wife,  devised  to  his  daugh- 
ter his  persona]  property,  and  in  fee  simple 
all  the  real  estate,  "that  is  to  say  that  if 
at  the  death  of  my  wife  my  daughter,  M., 
shall  then  be  living  the  fee  to  said  real  es- 
tate shall  vest  in  her,"  etc.,  clearly  mean  the 
same  as  if  the  testator  had  said  "by  this  I 
mean  that  if,"  etc.,  or  "provided  if  at  the 
death  of  my  wife,"  etc.  Orr  v.  Yates,  70 
N.  E.  731,  209  111.  222. 

THEIR. 

The  word  *their,"  as  used  in  Laws  Oa. 
1833,  p.  264,  relating  to  the  charter  of  the 
Georgia  Railroad  Company,  and  providing 
that  the  stock  of  the  company  and  its  branch- 
es shall  be  exempt  from  taxation  for  a  fixed 
period,  and  after  that  shall  be  subject  to  a 
tax  not  exceeding  a  specified  per  cent  per 
annum  on  the  net  proceeds  of  their  invest- 
ments, does  not  refer  to  the  shareholders 
who  should  become  interested  in  the  enter- 
prise, but  refers  to  the  corporation,  and  is 
used  in  the  same  sense  as  if  the  pronoun 
"its"  had  been  used  instead  of  "theh:." 
Georgia  R.  ft  Banking  Ckh  T.  Wright  (U.  S.) 
132  Fed.  912,  914. 

THEN. 

The  word  "then,"  as  used  in  a  deed  of 
tmst  stipulating  that,  in  case  of  the  absence 
from  the  county  of  the  trustee,  another  per- 
son should  become  his  successor,  and  in  the 
absence  of  the  trustee  and  his  successor 
««then  the  then  sheriiT  of  said  county, 
^  ^  ^  who  shall  thereupon  become  their 
successor  to  the  title  •  •  •  with  all  the 
powers,  duties  and  obligations  thereof,"  may 
sell,  etc.,  plainly  has  reference  to  whomso- 
ever is  sheriff  at  the  time  of  the  default 
McNutt  V.  Mutual  Ben.  Ufe  Ins.  Oo.,  79  8. 
W.  708,  704,  181  Mo.  94. 

THEN  AND  THERB* 

Where  the  day  and  date  of  the  first 
fact  alleged  is  given,  and  the  others  are 
stated  as  having  "then  and  there"  occurred, 
it  is  to  be  inferred  that  the  facts  alleged 
were  coexistent — occurring  at  the  same  point 
of  time.    State  r.  Hand  (N.  J.)  58  Atl.  641. 

THERE. 


Bee  "Then  and  There.** 


THEREAT. 

The  word  'thereat,"  in  Const  art  11, 
§  8^  declaring  that  a  freeholder's  charter 
should  be  submitted  to  the  qualified  electors 
of  the  dty  at  a  general  or  special  election, 
and  that,  if  a  majority  of  the  electors  vot- 
ing thereat  shall  ratify  it,  it  shall  be  sub- 
mitted to  the  Legislature,  refers  to  the  par- 
ticular phrase  "general  or  special  election," 
and  has  exactly  the  same  meaning  as  if  the 
sentence  had  read,  *if  a  majority  of  such 
qualified  electors  voting  at  such  election  shall 
ratify  the  same."  City  of  Santa  Rosa  v. 
Bower,  75  Pac.  829,  830,  142  CaL  299. 

THING. 

See  "Incorporeal  Thing.** 
Other  thing,  see  "Other.'* 

THINO  IN  ACTION. 

See  "Chose  in  Action.* 

THINK. 

See  "As  She  Thinks  Proper." 

.  "The  word  'think'  has  various  meanings. 
Its  meaning  must  be  ascertained  from  the 
connection  in  which  it  is  used  in  a  sentence. 
Some  of  its  meanings,  according  to  Webster, 
are  to  form  an  opinion  by  reasoning;  to 
Judge;  to  conclude;  to  believe.'"  An  in- 
struction that  if  the  Jury  should  find  in 
favor  of  plaintiff  they  should  assess  her  such 
damages  as  they  think,  under  the  evidencct 
would  compensate  her  for  the  pain  and  suf- 
fering she  has  endured  by  reason  of  her  in- 
juries, alid  such  further  sum  as  they  think 
would  fairly  compensate  plaintiff  for  the  in- 
juries sustained,  can  be  as  well  understood 
by  the  Jury  as  if  the  word  "believe"  or 
"find"  had  been  used  Instead  of  the  word 
"think."  Ilges  v.  St  Louis  Transit  Co.,  77 
S.  W.  93,  95,  102  Mo.  App.  529. 

THIRD  PARTY. 

The  former  owner  and  grantee  of  a  tract 
of  land  sold  and  conveyed  for  nonpayment 
of  taxes  thereon  is  a  "third  party,"  within 
the  meaning  of  the  proposition  of*  law  that 
the  acts  of  an  officer  de  facto  will  be  sus- 
tained In  any  proceeding,  collateral  or  di- 
rect, in  the  interest  of  third  parties  or  the 
public.  Old  Dominion  Bldg.  &  Loan  Ass'n  v. 
Sohn,  46  S.  B.  222»  228,  54  W.  Va.  101. 

THREAT. 

A  "threat,"  within  Gen.  St  1902,  S  1296. 
subjecting  to  punishment  any  person  who 
shall  threaten  or  use  any  means  to  intimidate 
any  person  to  compel  him  against  his  will 
to  do  or  abstain  from  doing  any  act  which 
such  person  has  a  legal  right  to  do,  is  a 
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menace  of  snch  nature  as  to  unsettle  the 
mind  of  the  person  on  whom  It  operated. 
Bute  y.  Stockf Old,  68  AtL  769,  773»  77  Conn. 
227. 

THREE-CARD  MONTL 

Three-card  monte  is  said  to  be  a  sleight 
of  hand  game  or  trick  played  with  three 
cards,  one  of  which  is  nsnally  a  coort  card. 
The  performer  throws  the  cards  faqe  down 
upon  a  table  in  such  a  manner  as  to  deceive 
the  eye  of  the  onlooker,  who  is  induced  to 
bet  that  he  can  pick  ont  the  court  card. 
While  the  cards  are  manipulated  by  one  per- 
son alone,  who  is  commonly  called  the  "deal- 
er/* the  game  ii^  generally  known  and  under- 
stood to  be  a  confidence  game,  and  is  also 
declared  by  the  statute  to  be  a  confidence 
game  or  swindle  known  as  "three-card 
monte/*  State  r.  Edgen,  80  B.  W.  942,  944, 
181  Mo.  682  (citing  Btandard  Diet  p.  U47). 


TILLING. 

Sm  "jrannlng." 

TIMBER. 

Slabs  are  not  Included  In  the  material 
designated  as  "lumber  and  timber**  in  the 
statute  giving  a  lien  on  the  lumber  and  tim- 
ber for  services  in  cutting  logs.  Engi  t. 
Harden  (Wis.)  100  N.  W.  1040, 104& 


TIML 

Bee  "From  Time  to  Time**;  "R^sonable 
Time." 

The  words  '^me  and  place,"  in  Gen.  St 
1902,  §  1130,  requiring  a  description  in  the 
notice  of  the  time  and  place  of  the  occur- 
rence of  the  injury,  mean  a  statement  of  the 
day  and  hour  when,  and  a  description  of  the 
locality  where,  the  person  injured  received 
the  direct  injury  to  his  person  or  property 
from  the  defendant's  negligent  act  as  nearly 
as  these  facts  can  be  given.  Peck  v.  Fair 
Haven  &  W.  B.  Co.,  68  Atl.  767,  768,  77  Conn. 
161. 


TIME  OF  BEmomON  OF  JUDOMEHT. 

The  time  of  the  rendition  of  the  Judg- 
ment within  Qea  St  1002,  »  790-793,  desig- 
nating the  time  of  rendition  of  the  Judgment 
as  the  point  of  time  from  which  the  period 
limited  for  procuring  an  appeal  is  to  be  com- 
puted, is  the  time  when  the  court  gives  its 
decision  in  the  case,  and  not  the  time  when 
the  Judgment  file  is  made  out  and  signed, 
which  is  a  matter  of  subsequent  clerical  ac- 
tion. Appeal  of  Bulkeley»  67  AtL  112, 113,  70 
Conn.  454. 


TINWARL 


See  "Sale  of  Tlnwate.* 

TITLE. 

See  "Color  of  Title-;  •'Confer  Title  of 
Nobility**;  "Marketable  Title";  "Pen 
feet  Title.'* 

Title  is  but  the  means  whereby  the  own- 
er of  lands  hath  the  Just  possession  of  his 
property.  Adams  t.  Hopkins,  77  Pac.  712, 
717,  144  Cal.  la 

The  word  "title,**  as  used  in  a  deed  from 
a  mortgagor  to  a  mortgagee,  stipulating  that 
the  mortgage  was  not  to  be  considered  as 
merged  in  the  title,  but  was  to  be  held  as  pro- 
tection to  title,  meant  the  title  as  it  existed 
at  the  time  of  the  conveyance,  and  whldi 
was  then  the  subject  of  consideration.  The 
purpose  of  this  provision  in  the  deed  was  to 
protect  the  grantee  against  any  liens  or  char- 
ges on  the  title  which  might  have  Intervened 
intermediate  the  execution  of  the  mortgage 
and  the  deed.  Coon  v.  Smith*  88  N.  Y.  Supp. 
201,  262,  48  IClBC.  B^.  IIZ 

Possession  under  a  claim  of  ownership 
in  itself  constitutes  title  in  a  low  degrea  It 
is  sufficient  to  give  plaintlif  standing  to 
bring  an  action  against  those  who  have  no 
title  at  alL  WaUer  t.  Julius  (Kan.)  74  Pac. 
167. 


TO. 

The  word  "to**  means  within,  not  up  to. 
A  street  railroad  company  was  required  to 
run  its  cars  to  a  certain  village.  It  was  not 
a  compliance  to  construct  its  road  up  to  the 
boundary  line  of  the  village.  Houghton 
County  Bt  By.  Ca  v.  Common  CouncU  of 
VUlage  of  Laurium  (Mich.)  98  N.  W.  383,  396. 

The  word  "to**  means  "into";  as,  where 
a  corporation  was  authorized  to  construct  a 
road  to  the  city  of  Hudson,  the  word  "to" 
meant  "into.**  People  v.  Klammer  (Mich.) 
100  N.  W.  600,  601  (citing  Farmers*  Turnpike 
Road  V.  Coventry,  10  Johns.  [N.  Y.]  389). 

The  word  "to,**  employed  in  an  act  fixing 
the  boundaries  of  a  right  of  way  to  Salt  Lake 
City,  is  a  word  of  exclusion,  and  excludes 
the  terminus  of  the  railroad,  which  was  then 
located  near  the  business  portion  and  center 
of  the  city.  Moon  v.  Salt  Lake  County,  76 
Pac  222,  224,  27  Utah,  436. 

The  word  "to,**  as  defined  by  Bouvier,  is 
a  term  of  exclusion,  unless  by  necessary  im- 
plication it  is  manifestly  used  in  a  different 
sense.  Where  plaintiff  was  allowed  "to**  the 
15th  of  March  to  make  and  serve  a  case^  the 
word  "to**  was  a  term  of  exclusion,  and  ex- 
cluded the  16th  day  of  March.  Maynea  v. 
Gray  (Kan.)  76  Pac.  443. 
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The  word  *%o^  hai  no  one  ipecifle  mean- 
ing In  a  legal  sense,  thongb  It  is  generally  a 
word  of  exelnsion.  Its  meaning  is  ascertain- 
ed from  the  reason  and  sense  in  whicb  it  is 
used.  Thus,  if  a  boundary  of  land  extends 
to  a  field,  the  field  itself  will  not  be  Included 
in  the  boundary.  But  generally,  if  the  time 
named  as  limiting  an  extension  is  designated 
by  a  word  which  includes  an  extended  and 
indefinite  number  of  days,  as  to  a  certain 
term  of  court,  then  the  word  '^o"  would  limit 
the  time  to  the  first  day  of  such  period. 
Bloch  Queensware  Go.  r.  Smith,  80  8.  W. 
592,  107  Mo.  App.  18. 

'^o  the  October  term,**  where  the  time 
to  file  a  bill  of  exceptions  is  extended  to  that 
time,  means  to  the  first  of  the  term — ^that  is, 
up  to  and  including  the  first  day;  and  if  it 
is  not  filed  until  the  second  day  of  that  term 
it  is  too  late.  Bloch  Queensware  Ooi  t. 
Smith,  80  &  W.  692,  107  Mo.  App.  13. 

TO  BB  SKIPPED  P&OMPT. 

See  "Prompt." 

TO  EXCESS. 

The  expression  "to  excess,**  in  reference 
to  the  use  of  intoxicating  liquors,  is  equiva- 
lent to  "excessively"  or  •Intemperateiy." 
Moore  v.  Prudential  Ins.  Co.,  87  N.  Y.  Supp. 
868,  92  App.  Div.  18S. 

TONNAGE. 

See  "Beglstered  Tonnage.** 

TOOL 

A  "toor  Is  a  mechanical  implement-— any 
implement  used  by  a  craftsman  or  laborer 
at  his  work.  Where  a  contract  for  the  exca- 
vation and  refilling  of  a  sewer  trench  pro- 
vided that  plaintiff  should  furnish  aU  "labor 
and  tools,"  and  excavate  the  trench  to  the 
depth  required,  and  that  defendants  should 
furnish  all  "suitable  and  proper  material," 
coal  used  to  generate  power  in  plaintiff's  en- 
gine, used  in  the  work  of  excavation,  was 
within  the  term  "labor  and  tools,"  rather 
than  the  term  "materials."  Gamardella  v. 
Holmes,  89  N.  T.  Supp.  616^  617,  97  App.  Div. 
120. 

TOOL  OP  TRADE. 

See  "Common  Tool  of  Trade.** 

A  watch  and  chain  are  not  exempt  as  a 
timepiece  constituting  a  part  of  the  tools  of 
trade  of  a  barber,  where  among  such  tools 
there  was  also  a  dock.  In  re  Bverleth  (U. 
S.)  129  Fed.  620. 

TORT. 

Pollock,  in  his  treatise  on  Torts,  defines 
t  "tort"  to  be  "an  act  or  omission  (not  being 


merely  a  breach  of  duty  arising  out  of  a  per- 
sonal relation  or  undertaken  by  contract) 
which  Is  related  to  harm  suffered  by  a  de- 
terminate person  in  the  following  ways:  (1) 
It  may  be  an  act  which,  without  lawful  Jus- 
tification or  excuse,  is  intended  by  the  agent 
to  cause  harm,  and  does  cause  the  harm  com- 
plained of;  (2)  it  may  be  an  act  in  itself 
contrary  to  law,  or  omission  of  specific  legal 
duty  which  causes  harm  not  intended  by  the 
person  so  acting  or  omitting;  (3)  it  may  be 
an  act  or  omission  causing  harm  which  the 
person  so  acting  or  omitting  did  not  intend 
to  cause,  but  might  and  should,  with  due 
diligence,  have  foreseen  and  prevented;  (4) 
it  may,  in  special  cases,  consist  merely  in  not 
avoiding  or  preventing  harm  which  the  party 
was  bound  absolutely  or  within  limits  to 
avoid  or  prevent  A  special  duty  of  this 
kind  may  be  (1)  absolute;  (2)  limited  to  an- 
swering for  harm  which  is  assignable  to  neg- 
ligence. In  some  positions  a  man  becomes, 
so  to  speak,  an  insurer  to  the  public  against 
a  certain  risk;  in  others,  he  warrants  only 
that  all  has  been  done  for  safety  that  rea- 
sonable care  can  do."  Drum  v.  Miller,  47 
S.  B.  421,  423,  185  N.  C.  204,  65  L.  B.  A«  890. 

TOTAL  INCAPACITY. 

Under  a  benefit  certificate  payable  in 
case  insured  should  become  totally  incapaci- 
tated to  perform  manual  labor,  '*total  inca- 
pacity" means  inability  to  perform  sustained 
manual  labor,  so  as  to  enable  one  to  earn  or 
assist  In  earning  a  livelihood.  Grand  Lodge 
Brotherhood  of  Locomotive  Firemen  v.  Or- 
rell,  69  N.  B.  68,  69,  206  111.  208. 

TOTAL  INSURANCE. 

The  words  *total  insurance,**  as  used  In 
a  fire  policy  for  $4,500,  which  provided  that 
it  should  be  void  if  the  insured  should  pro- 
cure any  other  insurance  on  the  same  prop- 
erty, unless  otherwise  provided  by  agree- 
ment added  to  the  policy,  and  which  con- 
tained the  clause:  "$3,500  total  insurance  peiv 
mitted,  concurrent  herewith,  on  buildings," 
etc.  "Other  insurance  permitted,  concurrent 
herewith,  on  stock" — contemplate  the  entire 
Insurance  on  the  property,  and  limit  the  in- 
surance, taking  Into  account  the  amount 
written  in  the  policy,  and  the  policy  did  not 
authorize  $3,500  additional  insurance,  and 
it  was  forfeited  by  the  insured  taking  a  pol- 
icy for  additional  insurance  on  the  same 
property  from  another  company.  Senor  v. 
Western  Millers*  Mut  Fire  Ins.  Co.,  79  a 
W.  687,  689,  181  Mo.  104. 

TOWN. 

See  'K)rganized  Town.* 

The  word  '^wn"  Is  often  used  as  a 
generic  term  embracive  of  all  such  primary 
municipal  corporations  as  Incorporated  cities 
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and  Tillages;  and  it  baa  become  a  well-Bettled 
rule  of  construction  tbat  the  term  "town,** 
wben  used  in  tbe  general  statute,  may  be  ap- 
plied to  or  include  cities,  unless  tbe  contrary 
appears  from  tbe  wbole  statute  to  bare  been 
tbe  intention  of  tbe  Legislature.  Tucker  y. 
Board  of  Oom'rs,  97  N.  W.  103. 104,  90  Minn. 
406. 

TOWNSHIP. 

As  district  see  "District** 

TOY. 

Where  there  was  evidence  that  a  22- 
caliber  Stevens  rifle  was  used  for  hunting 
and  killing  game,  and  was  capable  of  killing 
a  human  being,  it  was  not  within  Bev.  St 
1898,  §  49a,  prohibiting  the  use  or  posses- 
sion of  "any  toy  pistol,  toy  revolver,  or  toy 
firearm."  Taylor  r.  SeU  (Wis.)  97  N.  W. 
49a 

Ping  pong  balls  of  celluloid  are  "toys,** 
v^thin  Tariff  Act  July  24.  1897,  c  11,  §  1, 
Schedule  N,  par.  418,  30  Stat  191  [U.  S. 
Comp.  St  1901,  p.  1674].  United  States  v. 
Strauss  Bros.  &  Oo.  (U.  S.)  128  Fed.  47& 

TRACT. 

See  *'Boadbed  ahd  Tract** 


TRADE. 

See  **Tool  of  Trade." 

TRADITIONARY  EVIDENCE. 

The  party  offering  In  evidence  reputation 
to  prove  ancient  boundaries  must  confine 
his  proof  to  the  declarations  of  persons  hav- 
ing competent  knowledge  of  the  matter  in 
controversy,  and  who  are  since  deceased. 
This  species  of  evidence  is  very  properly 
denominated  ••traditionary  evidence."  Lay 
V.  Neville,  25  Cal.  545,  554  (citing  1  Greenl. 
Bv.  §§  130,  145,  and  notes;  1  Phil.  Bv.  [Cow. 
A  H.  &  Edw.  Notes]  218,  and  note  87). 

TRAIN. 

See  ••Mixed  Train.** 

TRAIN  DI8PAT0HEB. 

•'The  object  of  train  dispatching  is  to 
place  in  the  hands  of  conductors,  who  man- 
age the  trains  of  a  railroad,  proper  and  safe 
orders  for  their  guidance.  The  source  of 
such  orders  is  the  ofilce  of  the  train  dis- 
patcher from  which  they  emanate,  and  their 
destination  is  the  hand  of  the  conductor  of 
the  train  whose  movements  they  are  intended 
to  direct  and  control.  The  order  is  in  tran- 
situ from  the  time  it  leaves  the  one  untU  it 


reaches  tbe  other,  and  eTeiy  agent  of  the 
company  tlirough  whose  hands  the  ordei 
passes  is  necessarily  engaged  in  its  trans- 
mission until  it  reaches  its  ultimate  destina- 
tion." VirginU  &  S.  Ey.  Co.  v.  dowers' 
Adm%  47  8.  B.  1008»  1004,  102  Va.  867. 

TRANSACTING  BUSINESS. 

See,  also,  ••Carrying  On  Business";  •'Do- 
ing Business." 

By  passively  continuing  to  hold  a  pre- 
viously existing  and  valid  lien  or  title,  a 
foreign  corporation  is  not  ••transacting  busi- 
ness" witliin  the  state,  within  the  meaning 
of  Rev.  St.  1898,  |  1770b,  providing  that  no 
foreign  corporation  which  has  not  complied 
with  certain  requirements  shall  transact 
business  in  the  state.  The  mere  commence- 
ment and  prosecution  of  a  suit  by  a  foreign 
corporation  to  enforce  a  lien  on  lands  In  the 
state  acquired  by  it  through  the  execution, 
in  tbe  state  of  its  domicile,  of  bonds  and 
trust  deeds,  prior  to  the  enactment  of  Bev. 
St  1808,  §  1770b,  providing  that  no  foreign 
corporation  which  has  not  complied  with  cex^ 
tain  requirements  shall  transact  business  in 
the  state,  is  not  a  '•transaction  of  business" 
forbidden  by  the  statute.  Chicago  Title  & 
Trust  Co.  y.  Bashford  (Wis.)  97  N.  W.  940, 
941. 

TRANSACTION. 

••Transaction,"  in  Code  Civ.  Proc  S  484, 
relating  to  the  uniting  of  actions  on  claims 
arising  out  of  transactions  connected  with 
the  same  subject  of  action,  means  the  do- 
ing or  performance  of  any  business;  the 
management  of  any  affair;  the  act  of  trans- 
acting or  conducting  any  business;  negotia- 
tion; management;  a  proceeding.  Rogers 
V.  Wheeler,  85  N.  Y.  Supp.  981,  985,  89  App. 
Div.  435  (citing  Bouv.  Law  Diet;  Pom.  Code 
Rem.  S  473). 

•^Transactions  and  communications," 
within  Code  Civ.  Proc.  S  829.  prohibiting  evi- 
dence of  personal  transactions  and  communi- 
cations between  interested  persons  and  a 
decedent,  embrace  every  variety  of  affairs 
which  can  form  the  subject  of  negotiation, 
interviews,  or  actions  between  persons,  and 
include  every  method  by  which  one  person 
can  derive  impressions  or  Information  from 
the  conduct,  condition,  or  language  of  an- 
other. Holland  v.  Holland,  90  N.  Y.  Supp. 
208,  211  (citing  Holcomb  v.  Holcomb,  95  N.  Y. 
316). 

The  word  ••transaction,"  as  used  in  Rev. 
Code  1899,  §  5274,  relating  to  counterclaims, 
and  authorizing  the  setting  up  as  a  countep- 
claim  of  a  claim  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  founda- 
tion of  plaintiff's  claim,  is  broader  in  mean- 
ing than  the  word  ••contract,"  and  includes 
torts.    One  slander  cannot  be  set  up  as  a 
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oomnterclaliii  against  another  slander,  al- 
though both  are  nttered  at  the  same  time 
and  place  and  in  the  same  conversation. 
Wrege  y.  Jones  (N.  D.)  100  N.  W.  705,  706. 

The  term  'transaction,"  as  nsed  in  the 
Btatnte  relating  to  counterclaims,  and  pro- 
Tiding  that  a  counterclaim  must  arise  out 
of  the  contract  or  transaction  set  forth  in 
the  complaint  as  the  foundation  of  plalntiflrs 
claim,  is  obyiously  broader  than  the  term 
'^contract,"  and  authorizes  matters  to  be 
set  up  as  counterclaim  which  could  not  be 
pleaded  as  arising  on  the  contract  relied 
on  by  plaintiff.  The  cause  of  action  arises 
firom  the  transaction  set  forth  in  the  com- 
plaint when  the  combination  of  acts  and 
events,  circumstances  and  defaults,  upon 
which  the  rights  of  the  parties  are  based, 
when  viewed  in  one  aspect,  result  in  plain- 
tilTs  right  of  action,  and,  when  viewed  in 
another  aspect,  result  favorably  to  defend- 
ant The  transaction  is  not  necessarily  con- 
fined by  the  facts  stated  in  the  complaint, 
but  the  defendant  may  set  up  new  facts  and 
show  the  entire  transaction,  and  counter- 
claim on  that  state  of  facts  as  the  transac- 
tion on  which  plaintiff's  claim  is  founded. 
In  an  action  to  recover  damages  for  the  al- 
leged fraudulent  acts  of  defendant,  a  cor- 
poration engaged  in  the  business  of  buying, 
selling,  and  dealing  in  grain,  provisions,  etc., 
for  future  delivery,  defendant  may  set  up  as 
a  counterclaim  a  claim  based  on  the  fact  that 
it  made  investments  for  plaintiff  in  the  pur- 
chase of  grain  for  future  delivery  as  outlined 
in  the  complaint,  and  by  reason  of  fiuctua- 
tlon  in  the  market  it  was  necessary,  from 
time  to  time,  to  advance  money  on  such  pur- 
chases to  protect  the  same,  and  that  defend- 
ant made  a  series  of  such  advances,  for 
which  Judgment  was  asked.  King  v.  Coe 
Commission  Co.  (Minn.)  100  N.  W.  667,  668. 


TRANSFER. 

By  section  1  of  ttie  bankruptcy  act  of 
July  1,  1898,  80  Stat  545  [U.  B.  Comp.  St 
1901,  p.  8420],  the  word  'transf er"  is  defined 
to  include  the  sale  and  every  other  and  dif- 
ferent mode  of  disposing  of  or  parting  with 
property,  or  the  possession  of  property,  abso- 
lutely or  conditionally,  as  a  payment  pledge, 
mortgage,  gift  or  security.  '^The  word  is 
used  in  its  most  comprehensive  sense,  and 
is  intended  to  include  eveiy  means  and  man- 
ner by  which  property  can  pass  from  the 
ownership  and  possession  of  another,  ^  ^  ^ 
and  by  which  the  result  forbidden  by  the 
statute  may  be  accomplished;  *a  preference 
enabling  a  creditor  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditors 
of  the  same  class.' "  The  giving  of  a  chat- 
tel mortgage  is  a  'transfer"  of  property,  as 
defined  by  the  bankruptcy  act  it  being  a 
settled  law  of  the  state  of  New  York  that 
a  chattel  mortgage  is  a  sale  of  the  thing 
mortgaged,  and  operates  as  a  transfer  of  the 
8  Wds.  &  P.— 66 


whole  legal  title  to  the  mortgagee,  subject 
only  to  be  defeated  by  the  full  performance 
of  the  condition.  In  re  Riggs  Restaurant  Co. 
(U.  a)  130  Fed.  691,  698  (quoting  Pirle  v. 
Chicago  Title  &  Trust  Co.,  182  U.  S.  438,  21 
Sup.  Ct  906,  45  L.  Ed.  1171). 

A  transfer  is  defined  in  the  bankruptcy 
act  of  1898  to  include  the  sale  and  every 
other  and  different  method  of  disposing  of 
or  parting  with  property,  or  the  possession 
of  property  absolutely  or  conditionally,  as 
a  payment,  pledge,  mortgage,  gift  or  secu- 
rity. Insolvents,  by  depositing  money  in  a 
bank  on  an  open  account  subject  to  check, 
do  not  thereby  make  a  "transfer  of  proper- 
ty," within  the  meaning  of  the  act  New 
York  County  Nat  Bank  v.  Massey,  24  Sup. 
Ct  199,  201,  192  U.  S.  138,  48  U  Bd.  880. 

The  deposit  of  money  in  bank  by  an  in- 
solvent within  four  months  prior  to  his 
bankruptcy,  on  open  account  subject  to 
check,  does  not  constitute  a  transfer  of  prop- 
erty amounting  to  a  preference  under  Bankr. 
Act  July  1,  1898,  c  541,  |  60a,  SO  Stat  562 
[U.  S.  Comp.  St  1901,  p.  8445],  though  the 
bank  may  be  at  the  time  a  creditor,  and 
under  section  68a,  30  Stat  565  [U.  a  Comp. 
St  1901,  p.  8450],  the  bank  has  the  right 
to  set  off  so  much  of  its  claims  as  equals 
the  balance  in  such  account  In  re  George 
M.  Hill  Co.  (U.  S.)  130  Fed.  315,  318,  66 
L.  B.  A.  68  (citing  New  York  County  Nat 
Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct 
199,  48  U  Ed.  880). 

''It  has  frequently  been  held  that  the 
word  transfer,'  as  used  in  the  national  bank- 
ruptcy act  includes  the  payment  of  money." 
Dickenson  v.  Stults,  48  a  E.  178,  174,  120 
6a.  632  (citing  CoIL  Bankr.  [3d  Bd.]  421). 

TBANSFE&  TAX. 

A  transfer  tax  must  be  regarded  as  a 
tax,  not  upon  the  money  which  is  the  sub- 
ject of  the  legacy*  but  upon  the  passing  of 
that  money  under  the  will,  in  possession  or 
enjoyment  In  re  Wolfe's  Estate^  86  N.  Y. 
Supp.  949,  950,  89  App.  DIt.  849. 

TRANSIENT. 

The  word  "transient"  is  a  relative  term, 
which,  in  the  absence  of  any  inflexible  stat- 
utory or  legislative  definition,  may  be  the 
source  of  much  vexation  and  uncertainty. 
The  abuse  sought  to  be  .avoided  by  Code,  § 
700,  giving  cities  power  to  define  by  ordi- 
nance who  shall  be  considered  transient 
merchants,  to  regulate^  license,  and  tax 
their  sales,  to  regulate,  license,  and  tax 
itinerant  doctors,  etc.,  is  the  practice  of 
that  class  of  dealers  who,  with  large  or 
small  stocks  of  goods,  establish  themselves 
for  a  few  days,  weeks,  or  months  in  a  place, 
and  then  move  on  Into  other  fields,  staying 
nowhere  long  enough  to  have  acquired  a  per- 
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manent  residence,  and,  while  claiming  the 
benefit  and  protection  of  the  laws  of  the 
state,  contribute  nothing  to  the  local  or  gen- 
eral public  revenue.  The  provision  does  not 
In  express  terms  or  by  necessary  implica- 
tion give  cities  the  power  to  exact  a  license 
from  opticians  who  fit  and  adjust  spectacles. 
City  of  Waukon  v,  Fisk  (Iowa)  100  N.  W. 
475,  477. 


TRANSITORY  ACTION. 

Local  action  distinguished,  eee 
Action.'* 


"Local 


TRAVEL 

"To  travel  is  to  pass  or  make  a  Journey 
from  place  to  place,  whether  on  foot,  on 
horseback,  or  in  any  conveyance.*'  Hendry 
V.  Town  of  North  Hampton,  66  AtL  822,  824, 
72  N.  H.  851,  64  L.  B.  A.  70. 

TBAVEIiEB. 

"A  traveler  Is  one  who  travels  in  any 
way."  A  person  riding  on  a  bicycle  is  a 
"traveler,"  within  Laws  1883,  p.  47,  c  58,  § 
1,  making  towns  liable  for  damages  to  any 
person  traveling  on  a  highway,  because  of 
dangerous  embankments  and  defective  rail- 
ings which  render  it  unsuitable  for  travel. 
Hendry  v.  Town  of  North  Hampton,  56  Atl, 
922,  824,  72  N.  EL  851,  64  L.  R.  A.  70. 

The  word  'travelers,"  as  used  in  a  city 
ordinance  providing  tliat  no  person  shall 
construct  an  area  into  the  street  in  front  of 
any  building  extending  more  than  five  feet, 
or  not  provided  with  a  sufficient  railing  to 
protect  travelers  from  falling  therein,  means 
people  who  are  lawfully  using  the  highway. 
Devine  v.  National  Wall  Paper  Co.,  88  N. 
Y.  Supp.  704,  707,  85  App.  Div.  184. 

TBAVEIiIirO. 

Traveling  Is  "the  act  of  making  a  jour- 
ney; change  of  place;  passage."  Hendry  v. 
Town  of  North  Hampton,  56  AtL  822,  824, 
72  N.  H.  851,  64  L.  R.  A.  70. 

TBAVEUNO  PHYSICIAN. 

A  physician  maintaining  four  offices  in 
different  towns,  and  keeping  an  assistant 
at  each  place,  and  treating  patients  at  the 
places  at  stated  intervals,  but  having  his 
headquarters  at  one  of  the  places,  where 
he  lives  with  his  family  and  receives  his 
mail,  is  not  a  ''traveling  physician,"  within 
the  meaning  of  a  statute  imposing  an  occu- 
pation tax  on  physicians,  surgeons,  etc., 
traveling  from  place  to  place  in  practicing 
their  profession.  Adams  v.  State  (Tex.)  78 
S.  W.  835. 


TRAVEXtHrO 

The  words  "traveling  salesmen,**  as  used 
in  Rev.  St  Mo.  1888,  S§  1024-1026,  requiring 
foreign  corporations  for  pecuniary  profit,  do- 
ing business  in  the  states  to  file  articles  of 
incorporation  and  be  subject  to  local  visita- 
tion, and  the  payment  of  taxes  on  its  busi- 
ness, and  expressly  excepting  from  the  op- 
eration of  the  statute  "drummers  ar  travel- 
ing salesmen  soliciting  business  in  this  state 
for  foreign  corporations  which  are  entirely 
nonresident"  mean  employ^  of  such  cor- 
porations employed  to  go  into  other  states 
and  communities  to  drum  up  and  solicit 
business  for  the  houses  they  represent 
Strain  v.  Chicago  Portrait  Oo.  (U.  &)  126  Fed. 
831,835. 

TREASURE  TROVE. 

Lost  property  distinguished,  see  'Xost 
Property." 

Treasure  trove,  and  its  legal  status, 
according  to  Blackstone,  is  where  any  mon- 
ey or  coin,  gold,  silver,  plate,  or  bullion  is 
found  hidden  in  the  earth,  or  other  private 
place,  the  owner  thereof  being  unknown,  in 
which  case  the  treasure  belongs  to  the  king. 
But  if  he  that  hid  it  be  known,  or  after- 
wards found  out  the  owner,  and  not  the 
king,  is  entitled  to  it  Ferguson  t.  Bay,  77 
Pac.  600,  601,  44  Or.  557. 

TREATMENT. 

See  ''Gruel  and  Inhuman  Treatment** 


TREES. 

See  "Line  Trees.** 

TRESPASS. 

Conversion  distinguished,  see  'Xlonver- 

sion." 

The  word  "trespass"  frequently— even 
generally — conveys  the  idea  of  force;  but  it 
also  Includes  in  its  largest  sense  any  trans- 
gression or  oifense  against  the  law  of  na- 
ture, of  society,  or  of  the  county  in  which 
we  live,  whether  it  relates  to  a  man's  per- 
son or  property.  A  libel  is  a  trespass.  Cox 
V.  Strickland,  47  S.  E.  912,  918,  120  Oa.  104. 

Trespass  is  an  offense  against  the  pos- 
session, and  an  action  therefor  can  be  main- 
tained by  one  not  holding  the  fee.  Roper 
Lumber  Ca  v.  Elizabeth  City  Lumber  Co., 
47  S.  B.  757,  759,  135  N.  C.  742. 

Trespass  is  an  action  sounding  in  dam- 
ages, and  the  compensation  for  damage  re- 
coverable therein  is,  as  the  words  imply,  to 
be  measured  by  the  plaintiff's  damage  or 
loss,  arising  from  the  defendant's  trespass 
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or  WTODgfol  act  aet  out  in  the  plalntilTs 
declaratloiL  Thla  la  trae  alike  of  all  fonns 
of  the  action  of  treBpass,  from  assanlt  toltbe 
latest  deTelopment  of  the  action  of  trespass 
on  the  case.  -  Trustees  of  Dartmouth  Col- 
lege y.  International  Paper  Ck>.  (U.  S.)  122 
FedL  92,  08. 

TBB8PA88EB. 

Bee  "Willful  Trespasser.** 

A  Judge  who  renders  an  order  for  com- 
mitment and  issues  a  warrant  of  commit- 
ment on  it  is  not  necessarily  a  trespasser. 
He  is  such  only  when  he  has  assumed  a 
jurisdiction  which  did  not  belong  to  him, 
and  so  the  whole  proceeding  is  coram  non 
Judlce.  McVeigh  v.  Ripley.  68  Ati.  701,  703, 
T7  Conn.  136. 

A  person  on  a  railroad  track  a  distance 
from  a  path  used  by  the  public  with  the  ac- 
<iuie8cence  of  the  company,  and  who  was 
not  going  toward  the  opening  in  the  rail- 
road fence  where  the  path  entered  the  right 
of  way,  is  a  trespasser.  Le  Due  t.  New 
York  Cent  &  H.  R.  R.  Co.,  87  N.  Y.  8upp. 
364,  867,  92  App.  Diy.  107. 

TRIAL 

See  "Speedy  Trial.** 
Any  trial,  see  "Any,** 

Where  a  witness  in  proceedings  before 
a  referee  dies,  and  before  the  evidence  is 
finally  submitted  the  referee  also  dies,  on  a 
subsequent  bearing  before  another  referee 
such  testimony  is  not  inadmissible  on  the 
ground  that  the  former  hearing  was  not 
a  'Hrial,"  withhi  Code  Civ.  Proc.  {  830,  al- 
lowing evidence  of  a  deceased  witness  taken 
at  n  former  trial  to  be  interposed,  where  the 
parties  against  whom  the  testimony  was 
offered  had  the  opportunity  to  cross-examine 
such  witness.  Taft  v.  Littie,  70  N.  B.  211, 
212,  178  N.  Y.  127. 

TBIAL  BT  JUBT. 

•Trial  by  jury,"  in  the  primary  and 
usual  sense  of  the  term  at  the  common  law 
and  in  the  American  Constitution,  is  not 
merely  a  trial  by  a  jury  of  12  men  before  an 
officer  vested  with  authority  to  cause  them 
to  be  summoned  and  impaneled,  to  adminis- 
ter oaths  to  them  and  to  the  constable  in 
charge,  and  to  enter  judgment  and  issue  ex- 
ecution on  their  verdict,  but  It  is  a  trial  by 
a  jury  of  12  men  in  the  presence  and  under 
the  superintendence  of  a  judge  empowered 
to  instruct  them  on  the  law  and  to  advise 
them  on  the  facts,  and,  except  on  acquittal 
of  a  criminal  charge,  to  set  aside  their  ver- 
dict if  in  his  opinion  it  is  against  the  law  or 
the  evidence.  Archer  v.  Board  of  Levee  In- 
spectors (U.  a)  128  Fed.  126, 128  (citing  Cap- 


ital Traction  Co.  y.  Hof,  174  U.  8. 1«  19  Sup. 
Ot  680,  585,  43  U  Ed.  878). 

The  right  of  trial  by  jury  secured  by 
Const,  Bill  of  Rights,  §  7,  providing  that  the 
right  of  trial  by  jury  shall  be  secured  to  all 
and  remain  inviolate,  includes  the  elements 
of  a  trial  by  Jury  as  they  were  known  to  and 
understood  by  the  framers  of  the  Constitu- 
tion and  the  people  who  adopted  it.  The 
system  of  trial  by  jury  in  criminal  cases, 
which  existed  in  the  state  for  sev^eral  years 
prior  to  the  adoption  of  the  Constitution, 
gave  the  state,  as  well  as  the  defendant  on 
trial  for  crime,  a  right  to  have  the  place  of 
trial  changed  when  necessary  to  secure  a 
fair  and  impartial  trial,  and  the  Constitution 
secured  the  right  thus  known  and  under- 
stood. Hence  Rev.  Codes  1899,  {  8122,  pro- 
viding for  a  change  of  venue  on  the  applica- 
tion of  the  state's  attorney,  when  a  fair  and 
impartial  trial  of  a  criminal  case  cannot  be 
had  In  the  original  county,  does  not  violate 
the  constitutional  provision.  Barry  v.  Tru- 
ax  (N.  D.)  90  N.  W.  709,  771,  66  U  R.  A.  702. 

A  jury  trial  is  a  public  proceeding,  as 
well  in  respect  to  the  production  of  proof 
as  to  the  instruction  of  the  jury  by  the 
judge.  The  parties  have  a  right  to  be  heard 
in  respect  to  everything  transacted,  and  to 
bring  in  review  all  the  proceedings  at  the 
trial.  Buffalo  Structural  Steel  Co.  y.  Dick- 
inson, 90  N.  Y.  Supp.  268»  270. 

TRIBUTARY. 

Where  one  has  appropriated  water  from 
a  river,  a  tributary  thereof,  the  waters  of 
which  he  is  entitled  to  prevent  another  from 
diverting,  need  not  be  a  running  natural 
surface  stream  which  empties  into  the  river. 
Ogilvy  Irrigating  &  Land  Co.  v.  Insinger 
(Colo.)  75  Pac  69a 

TROVER. 

The  gist  of  an  action  of  trover  is  the 
conversion  by  defendant  of  goods  to  which 
the  plaintiff  has  the  right  of  possession. 
Trustees  of  Dartmouth  College  v.  Interna- 
tional Paper  Co.  (U.  S.)  132  Fed.  92,  95. 

TRUNK  RAILWAY. 

An  electric  railroad  company  authorized 
to  perform  the  duties  of  a  carrier  of  freight 
and  passengers  between  two  cities  in  dif- 
ferent states  and  all  intermediate  points  is  a 
"trunk  railway,"  within  a  constitutional  pro- 
vision declaring  that  no  city  shall  grant  any 
franchise  to  street  railways,  etc.,  except  to 
the  highest  and  best  bidder  therefor,  but 
that  the  provision  shall  not  apply  to  a  trunk 
railway.  Diebold  v.  Kentucky  Traction  Co. 
(Ky.)  77  S.  W.  674,  678,  63  U  R.  A-  637. 
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TRUST. 

The  comblnatloii  by  stockfaolden  In  two 
competing  Interstate  railway  companies  to 
form  a  stockholding  corporation  which 
shonld  acquire,  in  exchange  for  its  own  cap- 
ital stock,  a  controlling  interest  in  the  capital 
stock  of  each  of  snch  railway  companies,  is  a 
"trust,"  within  the  meaning  of  the  anti- 
trust act  of  July  2,  1880,  a  647,  26  Stat  209 
[U.  S.  Comp.  St  1901.  p.  3200],  which  de- 
clares illegal  every  combination  in  the  form 
of  a  trust  or  otherwise  in  restraint  of  inter- 
state or  foreign  commerce.  Northern  Securi- 
ties Ck>.  y.  United  States,  24  Sup.  Ct  436,  462, 
193  U.  S.  197,  48  L.  Ed.  679. 

The  term  "trust"  includes  any  form  of 
combination  between  corporations,  or  cor- 
porations and  natural  persons,  for  the  pur- 
pose of  regulating  production  and  repressing 
competition  by  means  of  the  power  thus 
centralized.  It  was  first  used  in  a  narrower 
sense,  we  belieye,  of  an  organization  form- 
ed by  a  combination  of  several  corporations 
under  one  direction,  by  the  device  of  a  trans- 
fer by  the  stockholders  in  each  corporation 
of  a  majority  of  the  stock  to  a  central  com- 
mittee, who  issued  to  the  stockholders  in 
return  certificates  showing,  in  effect,  that, 
though  they  had  parted  with  their  stock, 
they  were  still  entitled  to  share  in  the  prof- 
its; the  purpose  being  to  control  competi- 
tion in  production  and  transportation,  and 
thus  the  price  to  the  consumer.  MacGlnniss. 
V.  Boston  &  M.  Consol.  Copper  &  Silver  Min. 
Co.,  75  Pac.  89»  96.  29  Mont  428. 

TRUST. 

See  ••Active  Tnist^;  •Xtenstmctlve 
Trust":  "Deed  of  Trust";  "In  Trust"; 
"Voluntary  Trust" 

See,  also,  "Constructive  Trust" 

A  gift  to  a  charitable  corporation  for  its 
corporate  purposes  is  not  a  trust  in  the 
eyes  of  the  law.  Smith  v.  Havens  Relief 
Fund  Soc,  90  N.  Y.  Supp.  168, 178»  44  Misc. 
Rep.  694. 


TRUST  : 


KAZJBFIOIO. 


A  trust  ex  maleflclo  arises  on  account 
of  the  fraud  or  misconduct  of  the  trustee 
in  taking  title,  or  by  virtue  of  some  illegal 
act  upon  his  part  Rogers  T.  Richards,  74 
Pac.  256»  256,  67  Kan.  70a 

TRnsTEm 

See  "Involuntary  Trustee^;   ''Substitut- 
ed Trustee." 

Directors  of  a  bank  are,  in  a  certain 
sense,  undoubtedly  to  be  considered  trus- 
tees, but  only  in  that  sense  in  which  an 
agent  or  bailee  intrusted  with  the  care  and 
management  of   property   is   considered   a 


trustee.  A  director  more  nearly  resembles 
a  managing  partner.  Stone  t.  RottirwD,  89 
S.  W.  76,  82,  183  Ho.  662. 

^USTEB  OF  EXPBE88  TRUST. 

One  who,  in  concert  with  other  persons* 
obtained  franchises  for  the  construction  of 
street  railways  in  a  city,  and,  before  incor- 
porating, tore  up  certain  existing  railways, 
and  contracted,  on  behalf  of  himself  and 
those  associated  with  him,  to  sell  certain 
of  the  material  so.  torn  up,  is  a  "trustee  of 
an  express  trust,"  within  the  meaning  of  a 
statute  authorizing  such  a  trustee  to  sue  in 
his  own  name.  Nelson  t.  Hirsch  ft  Sons' 
Iron  &  Rail  Co.,  77  S.  W.  690,  694^  102  Mo. 
App.  49a 

A  factor  is  not  a  '^trustee  of  an  express 
trust,"  in  the  strict  sense  of  the  term,  but 
he  is  a  "trustee,"  under  Rev.  St  1898,  % 
2607,  defining  a  trustee  of  an  express  trust 
to  include  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of 
another.  Beardsley  y.  Schmidt  (Wis.)  98 
N.  W.  235,  237. 

TYPEWRITING. 

The  word  "typewriting**  Is  defined  as  the 
process  of  printing  letter  by  letter  by  the 
use  of  a  typewriter.  State  ex  rel.  Coleman 
V.  Oity  of  Oakland  (Kan.)  77  Pac.  694,  696^ 

TTFEWRITTEK. 

As  printed,  see  Trinted.** 

UNAPPROPRIATED. 

The  terms  ^'unoccupied"  and  *^nappro- 
priated"  refer  to  land  that  is  not  in  the 
possession  of  one  who  claims  the  right  of 
possession  by  virtue  of  a  compliance  with 
the  law.  Conn  v.  Oberto  (O>lo.)  76  Pac.  869, 
870. 

UNAVOIDABLE  ACCIDENT. 

The  writ  In  an  action  begun  within  the 
period  of  limitations  was  issued  April  16th, 
and  the  next  day  plaintiff's  attorney  in  an- 
other county  sent  the  writ  by  mail  to  the 
clerk  of  the  county  court,  with  a  letter  re- 
questing him  to  approve  the  ball  bond,  and 
forward  the  writ  to  plaintiff's  local  attor- 
ney by  United  States  malL  The  cleric  com- 
plied with  the  request,  and  on  April  18th 
forwarded  the  letter  to  the  latter  attorney, 
who  was  then  away  from  home,  but  re- 
turned in  about  a  week,  when  a  period  of 
some  12  days  still  remained  for  service.  He 
did  not  find  the  writ,  and  knew  nothing 
about  it  until  the  following  August,  when  it 
was  discovered  in  a  pigeonhole  with  mall 
relating  to  an  official  position  held  by  the 
attorney,  which  had  come  in  envelopes  of 
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tlie  same  sort  The  attorney  had  aasomed 
that  his  aasociatea  in  the  other  county 
'would  attend  to  the  eerrice  of  the  writ,  and 
he  acted  in  good  faith.  The  writ  failed 
In  service  by  "unayoidable  accident,"  with- 
in the  meaning  of  Y.  S.  1214,  providing  that 
If,  in  an  action  commenced  within  the  time 
limited  by  statute,  the  writ  fails  of  sufficient 
service  by  unavoidable  accident,  the  plain- 
tiff may  have  a  year  from  the  determination 
of  the  original  suit  to  commence  a  new  ac- 
tion. Tracy  v.  Grand  Trunk  By.  Go.  (Vt) 
67  Atl.  104»  107. 

UNAVOIDABLE  HINDRANCE. 

Where  a  vessel  commenced  discharging 
cargo  in  Rio  de  Janeiro  on  the  day  that  the 
revolution  began  there  in  1893,  in  which  the 
insurgents  captured  government  warships 
In  the  harbor,  and  there  was  thereafter  more 
or  less  firing  between  such  ships  and  forts 
and  batteries  on  shore,  and  such  a  condi- 
tion of  affairs  was  produced  by  the  hostilities 
as  to  render  it  practically  impossible  to  re- 
ceive the  cargo  with  the  dispatch  contem- 
plated by  the  charter,  either  because  of  the 
intrinsic  danger  incident  to  unloading  or 
the  inability  to  procure  the  necessary  men 
to  do  the  work,  such  condition  constituted 
an  unavoidable  hindrance,  and,  to  the  extent 
that  it  prevented  compliance  with  the  con- 
tract, excused  performance,  and  relieved  the 
charterers  from  liability  under  the  provision 
requiring  them  to  pay  demurrage  for  deten- 
tion by  the  default  of  themselves  or  their 
agent  Burrill  v.  Grossman  (D.  S.)  130  Fed. 
Tes,  766. 

UNCONDITIONAL      CONTRACT      IN 
WRITING. 

An  order  for  money  drawn  by  a  mu- 
nicipal corporation  upon  its  treasurer,  pay- 
able upon  demand  and  without  condition,  is 
In  effect  a  promissory  note,  and  is  an  "un- 
conditional contr|ict  in  writing,"  within  the 
meaning  of  a  statute  providing  that,  when- 
ever defendant  in  Justice  court  on  an  uncon- 
ditional contract  In  writing  makes  defense^ 
he  shall  make  such  defense  at  the  first  term. 
Morgan  v.  City  of  Cohutta,  47  a  B.  971,  972, 
120  Qa.  42a 

UNCONDITIONAL  OWNERSHIP. 

8ee  "Sole  and  Unconditional  Ownership." 

UNCONTROLLED. 

See  'Momentarily  Uncontrolled." 

UNDER    THE    CONSTITUTION    OR 
UWS. 

Arising  under  the  Constitution  or  laws, 
tee  "Arise— Arising." 


UNDERTAKING. 

See  "Original  Undertaking." 

UNDUE  INFLUENCE 

The  word  "undue,"  as  used  In  connection 
with  "undue  influence"  as  affecting  the  ya- 
Udity  of  a  will,  is  not  used  in  the  sense  lexi- 
cographers give  to  it  as  one  of  the  popular 
meanings,  disproportionate,  inordinate,  un- 
worthy, as  in  the  phrases  "undue  excite- 
ment," "undue  partiality,"  "undue  attach- 
ment," or  the  like;  hut  as  a  legal  phrase  it 
is  used  in  a  stricter  sense,  as  denoting  some- 
thing wrong  according  to  the  standard  mor- 
als which  the  law  enforces  in  the  relations  of 
men,  and  therefore  something  legally  wrong, 
something  Tlolatiye  of  a  legal  duty;  in  a 
word,  something  illegal.  Gaughey  y.  Brlden- 
baugh,  57  AU.  821,  823,  208  Pa.  414. 

"It  is  a  rule  goyeming  in  ascertaining 
whether  undue  influence  was  exerted  oyer 
the  mind  of  a  testator  that  the  influence  was 
such  that  it  induced  the  testator  to  act  con- 
trary to  his  own  wishes,  and  to  make  a  dif- 
ferent will  from  what  he  would  haye  made 
if  he  had  been  left  free  to  exercise  his  own 
wishes  and  desires  according  to  his  own 
judgment  and  discretion.  No  matter  how 
great  the  fraud  may  haye  been,  nor  how  yig- 
orous  and  actiye  the  influence  produced  upon 
and  exercised  oyer  the  testator,  they  would 
not  ayail  to  set  aside  the  will  unless  they 
were  sufficient  to  oyercome  the  yolition  and 
desire  of  the  testatoix  Not  eyery  influence 
brought  to  bear  upon  the  mind  of  the  testa- 
tor by  a  beneflciary  will  be  classed  as  undue 
influence.  Persuasion,  entreaty,  cajolery,  im- 
portunity, argument,  intercession,  and  solic- 
itation are  permissible,  and  cannot  be  held 
to  be  undue  influence  unless  they  subyerted 
and  oyerthrew  the  will  of  the  testator,  and 
caused  him  to  do  a  thing  that  he  did  not  de- 
sire to  do.  No  more  could  a  will  made  from 
mere  persuasion,  entreaty,  or  argument, 
which  has  been  weighed  and  considered  by 
the  testator,  and  his  own  mind  made  up  and 
yoluntarily  formed,  be  classed  as  undue  in- 
fluence^ than  could  the  arguments  of  counsel 
to  a  court,  which  are  weighed  and  consider- 
ed in  arriying  at  a  Just  conclusion  as  to  the 
law  of  the  case,  be  designated  Hmdue  iiiflu- 
ence.' "  Wets  y.  Schneider  (Tex.)  78  S.  W. 
894,896. 

On  an  issue  as  to  undue  influence  in  the 
making  of  a  will,  the  court  said  that  the  rule 
as  to  undue  influence  was  well  settled  in  the 
state,  and  was  yery  aptly  stated  in  Riley  y. 
Sherwood,  144  Mo.  354,  45  S.  W.  1077,  as 
follows:  "In  this  state  the  rule  is  establish- 
ed that  such  influence  must  be  such  as 
amounts  to  oyerpersuasion,  coercion,  or  force, 
destroying  the  free  agency  and  will  power  of 
testator.  It  must  not  be  merely  the  influence 
of  affection  or  attachment,  nor  the  desire 
of  gratifying  the  wishes  of  one  beloyed  and 
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trusted  by  the  testator."    Hngbes  t.  Rader 
(Mo.)  82  S.  W.  82,  6a. 

Undue  iDflnence  which  will  Inyfilidate  a 
gift  most  be  something  which  destroys  the 
free  agency  of  the  donor,  and  substltutea 
therefor  the  will  of  another.  What  consti- 
tutes such  undue  influence  cannot  be  precise- 
ly defined,  and  each  case  must  be  determin- 
ed upon  the  consideration  of  its  special  facts. 
The  means  employed  and  extent  of  the  in- 
fluence are  immaterial  if  their  effect  be  to 
destroy  the  free  agency  of  the  donor.  The  ul- 
timate facts  of  undue  influence  may,  and  in 
many  cases  can  only,  be  established  by  cir- 
cumstantial evidence.  Prescott  t.  Johnson, 
97  N.  W.  881«  882,  91  Minn.  273. 

UNEQUIVOCAL  EVIDENCE. 

The  expression  ''onequiTocal  eTidence" 
in  the  syllabus  and  opinion  in  Re  McCk)y'8 
WUl,  89  N.  W.  665,  64  Neb.  150,  was  the 
*  equivalent  of  "evidence  of  an  unequivocal  act 
or  conduct''  A  simple  preponderance  of  the 
evidence  is  all  that  is  required  to  maintain 
an  issue  of  fact  in  a  dvil  action.  Davidson's 
Estate  v.  Davidson  (Neb.)  97  N.  W.  797. 

UNFAIR. 

The  word  •'unfahf^  in  a  publication  may 
sometimes  mean  dishonest,  and  when,  by  a 
colloquium  or  innuendo,  shown  to  have  this 
meaning,  might  give  rise  to  a  cause  of  ac- 
tion; but  it  does  not  necessarily  involve  so 
serious  a  charge.  It  may  convey  the  idea  of 
discrimination.  It  may  mean  that  one  is 
prejudiced  or  partial.  It  may  mean  illiberal, 
hard,  ungenerous,  or  exacting.  A  publica- 
tion stating  the  facts  and  reasons  why  de- 
fendants placed  plaintiffs  on  an  unfair  list, 
taken  as  a  whole,  casts  no  imputation  upon 
plaintiffs'  character  as  individuals  or  upon 
their  solvency  or  standing  as  merchants,  and 
is  not  libelous.  Watters  v.  Retail  Clerks' 
Union  No.  479,  47  S.  B.  911,  912,  120  Qa.  424. 

UHFAIR  COMPETITION. 

Unfair  competition  in  trade  is  not  con- 
fined to  the  imitation  of  a  trade-mark,  but 
takes  as  many  forms  as  the  ingenuity  of  man 
can  devise.  It  may  consist  of  the  imitation 
of  a  sign,  a  trade-name,  a  label,  a  wrapper, 
a  package,  or  almost  any  other  imitation  by 
a  business  rival  of  some  distinguish  lug  ear- 
mark of  an  established  business,  which  the 
court  can  see  is  calculated  to  mislead  the 
public,  and  lead  purchasers  into  the  belief 
that  they  are  buying  the  goods  of  the  first 
manufacturer.  The  first  question  is  whether 
there  is  an  imitation  in  fact,  and  this  must 
be  determined  by  inspection  of  the  rival  sym- 
bols or  devices.  It  is  not  to  be  expected,  of 
course,  that  there  will  ever  be  an  exact 
copy.  The  imitator  will  always  seek  to  in- 
troduce enough  difference  to  Justify  a  claim 


that  there  has  been  do  imitation,  while  Incor- 
porating enough  similarities  to  carry  the  gen- 
eral effect  of  the  original  design  to  the  mind 
of  the  unwary  purchaser.  Cornelias  r.  Fer- 
guson (a  D.)  97  M.  W.  888»  89a 

UNFAVORABLE 

See  "Very  UnfaTorable.** 

UNFORTUNATE 

The  word  ''unfortunate,**  as  used  In  a 
devise  of  a  fund  in  a  will  to  be  used  in  or- 
ganizing and  maintaining  a  home  for  better- 
ing the  condition  and  comforting  the  unfor- 
tunate widows  and  orphans  of  a  certain  dty, 
is  used  in  the  sense  of  poor  or  indigent,  and 
a  devise  for  the  indigent  widows  and  or- 
phans of  a  dty  is  good,  and  not  void  on  the 
theory  that  the  class  named  is  too  indefinite. 
Oidley  T.  Loverberg  (Tex.)  79  &  W.  831,  83S. 

UNGROUND. 

See  "Ginger  Boot»  Ungronnd.*' 

UNIFORM. 

See  "Equal  and  Uniform.*' 

UNITED  STATES. 

See    "Current    Money    of    the    United 

States." 

UNIVERSAL  MALICE 

By  "universal  malice^  we  do  not  mean  a 
malicious  purpose  to  take  the  life  of  all  per- 
sons, but  it  is  that  depravity  of  the  human 
heart  which  determines  to  take  life  upon 
slight  or  Insufficient  provocation,  without 
knowing  or  caring  who  may  be  the  victim. 
Mitchell  Y.  State,  60  Ala.  26,  80. 

UNLAWFUL  DETAINER. 

A  tenant  does  not  become  primarily  an 
unlawful  detainer  upon  breach  of  the  cove- 
nant in  the  lease  to  pay  rent,  but  rather  up- 
on failure  to  pay  after  demand  by  a  legal 
notice  in  the  statutory  time.  This  consti- 
tutes him  an  unlawful  detainer  of  the  {Hrem- 
ises.    Hunter  v.  Porter  (Idaho)  77  Pac.  434, 

43a 

UNLAWFULLY  CARRYING  A  PISTOL 

To  constitute  the  offense  of  unlawfully 
carrying  a  pistol  the  pistol  must  be  carried 
on  or  about  defendant's  person.  Davis  t. 
State  (Tex.)  82  S.  W.  512. 

UNNECESSARY  DANGER. 

See  "Exposure  to  Unnecessary  Danger." 
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UNOCCUPIED. 

Tbe  terms  ''unoccnpled'*  and  ''nnappio- 
priated"  refer  to  land  that  la  not  in  the  poa- 
session  of  one  who  claims  the  right  of  pos- 
session by  Tirtne  of  a  compliance  with  the 
kiw.    Conn  Y.  Oberto  <Oolo.)  76  Pac.  869»  870. 

UNPROFESSIONAL  CONDUCT. 

An  attorney  was  declared  to  be  guilty  of 
nnprofeasional  conduct  who  represented  to 
an  ignorant  man,  who  had  employed  him 
to  obtain  for  him  a  diyorce,  that  he  filed  a 
bill  and  obtained  a  decree  of  diyorce,  and 
misled  and  deceived  him  by  deliyering  to  him 
a  copy  of  the  fictitious  decree,  and  represent- 
ed to  the  mother  of  the  woman  whom  he  was 
about  to  make  his  second  wife  that  her  pro- 
spectiye  son-in-law  was  divorced,  when  he 
had  not  filed  a  bill  nor  taken  any  steps  to- 
ward obtaining  for  his  client  a  divorce,  and 
when  he  had  not  been  divorced.  People  v. 
BelinsU,  69  N.  B.  6,  6,  206  III  664. 

UNREASONABLY  RESISTED. 

Where,  in  an  action  against  executors  on 
a  note  indorsed  by  testator,  the  only  ques- 
tion litigated  was  whether  testator  had  waiv- 
ed protest,  and  such  fact  was  established 
by  a  son  of  testator,  who  was  also  the  father 
of  the  executor  and  brother  of  the  executrix, 
whose  testimony  was  not  disputed,  and 
whose  whereabouts  were  at  all  times  known 
to  defendants,  a  finding  that  payment  was 
"unreasonably  resisted,"  within  Code  Civ. 
Proc.  f  1836,  allowing  plaintiff  costs  where 
his  claim  has  been  unreasonably  resisted* 
was  warranted.  Pauley  v.  Millspaugh,  88  N. 
Y.  Supp.  666,  667,  96  App.  Div.  208. 

UNSOUND  MIND. 

The  words  "lunacy^  and  •'unsound  mind** 
have  been  bent  out  of  their  technical  sense 
in  some  instances,  a  legislative  construction 
being  given  thereto  in  harmony  with  the 
broad  views  of  courts  that  they  include  ev- 
ery phase  of  unsound  mind  rendering  one 
incapable  of  caring  for  himself  or  his  prop- 
erty. In  re  Streiff,  07  N.  W.  189,  191,  119 
Wis.  666,  100  Am.  St  Rep.  903. 

UNTIL 

The  word  '•until,**  In  New  ToA  City 
Charter,  {  1401  (Laws  1901,  p.  699,  c.  466), 
providing  that  judges  of  the  Court  of  Spe- 
cial Sessions  shall  hold  office  until  December 
81st  in  the  years  mentioned,  was  inclusive. 
People  V.  Fitzgerald,  89  N.  Y.  Supp.  268^  96 
App.  Div.  242. 

UPPER  STORIES. 

In  a  statute  providing  that  owners  of 
buildings  more  than  two  stories  high  shall 


provide  convenient  exits  from  the  different 
upper  stories,  the  term  '^pper  stories"  means 
all  stories  above  the  ground  fioor.  Rose  v. 
King,  49  Ohio  St  213,  221,  80  N.  SL  267,  16  U 
R.  A.  160. 

URBAN  HOMESTEAD. 

In  order  to  constitute  land  an  ••urban 
homestead,"  it  is  not  necessary  that  it  should 
have  been  originally  surveyed  or  platted  by 
the  city.  It  is  sufficient  that  the  land  is  rec- 
ognized as  a  part  of  the  plat  or  plan.  It  is 
unimportant  that  the  lots  of  which  it  is  com- 
posed do  not  conform  to  the  dimensions  or 
shape  of  lots  generally  in  the  platted  parts 
of  the  city,  where  its  use^  controlled  by  the 
city  and  surroundings,  impress  the  property 
with  the  character  of  an  urban  homestead. 
A  contention,  in  a  suit  by  the  owner  to  en- 
join the  sale  of  such  property  on  execution, 
that  such  lot  constituted  a  part  of  a  rural 
homestead,  is  untenable.  Harris  T.  Mat- 
thews (Tex.)  81  S.  W.  1198»  1204. 

USABLE  VALUE 

"Usable  value*'  means  the  value  of  the 
use  of  the  premises  to  the  occupant,  as  dis- 
tinct from  the  rental  of  the  premises  in  a 
lease  by  the  owner  to  a  tenant  Bates  v. 
Holbrook,  86  N.  Y.  Supp.  67d»  677,  89  App. 
DiY.  648. 

USE. 

See  'TubMc  Use**;  •'Hellglous  Use.** 

USE  Ain>  OOOUPATION. 

See  ''Action  for  Use  and  Occupation.** 

USED. 

The  word  "used,**  in  a  question  In  an  ap- 
plication for  life  insurance,  "Have  you  ever 
used  spirits,  wine,  or  malt  liquors  to  excess?*' 
does  not  imply  an  occasional  indulgence  in 
strong  drink;  it  means  to  be  accustomed;  to 
make  a  practice  of.  It  is  a  word  which  is 
synonymous  with  custom  or  habit  or  habitual 
indulgence.  A  negative  answer  to  the  ques- 
tion does  not  constitute  a  misrepresentation 
or  false  statement  which  will  avoid  the  pol- 
icy issued  thereon  merely  because  it  is 
shown  that  the  insured  had  sometimes,  but 
not  habitually,  drank  to  excess.  Provident 
Sav.  Life  Assur.  Soc.  v.  Exchange  Bank  of 
Macon  (U.  S.)  126  Fed.  860,  861,  61  a  0.  A. 
310. 

USING  FOR  HIRE. 

As  used  in  an  ordinance  providing  for 
the  payment  of  a  license  by  owners  of  vehi- 
cles used  or  let  for  hire,  the  term  '^ing  for 
hire**  was  intended  to  apply  to  cases  where 
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persons,  the  hirers,  did  not  take  temporary 
possession,  but  where  the  owners  handled  the 
wagon  and  team  for  pay.  Swetman  t«  City 
of  Covington  (Ky.)  82  &  W.  886. 

USUAL  RESIDENCE. 

"'Usual  residence'  means  customary; 
common."  State  y.  Snyder,  82  S.  W.  12,  27, 
182  Mo.  462  (quoting  State  t.  Washburn,  48 
Mo.  240). 

U8UAXXT  &E8IDE1IT  WITHU. 

Inhabitant  of;  synonymous^  see  *lnhal>- 
itant  of.** 

USUFRUCT. 

The  term  ''usufructs  signifies  the  right 
of  enjoying  a  thing,  the  property  of  which 
is  Tested  In  another,  and  to  draw  from  the 
same  all  the  profit,  utility,  and  advantage 
which  It  may  produce,  provided  It  be  with- 
out altering  the  substance  of  the  thing. 
Schwartz  v.  Gerhardt*  75  Pac.  688^  689^  44 
Or.  425  (dtlng  Bout.  Law  Diet). 

UTILITY. 

Bee  "Public  UtlUty.* 

UTMOST  CARE  AND  SKILL 

The  words  'Utmost  care  and  sklir  do 
not  mean  the  utmost  care  and  diligence 
which  men  are  capable  of  exercising,  but 
mean  the  utmost  care  consistent  with  the 
carrier's  undertaking,  and  with  due  regard 
for  all  the  other  matters  which  should  be 
considered  In  conducting  the  business.  Ilges 
y.  St  Louis  Transit  Co.,  77  8.  W.  98,  84,  102 
Mo.  App.  529  (citing  Dodge  y.  Boston  &  B. 
S.  8.  Co.,  148  Mass.  207,  19  N.  B.  873,  2 
L.  R.  A«  83, 12  Am.  St  Rep.  541). 

In  an  action  against  a  street  railroad 
company  for  personal  Injuries,  the  court  In- 
structed that  the  defendant  was  bound  to  ex- 
ercise toward  plaintiff  "the  utmost  care, 
skill,  and  vigilance"  to  carry  her  safely,  and 
also,  on  her  arrival  at  destination,  to  stop 
the  car  at  the  usual  stopping  place,  or  some 
other  place  where  It  was  suitable  for  plain- 
tiff to  alight;  and  If  defendant's  servants 
In  charge  of  the  car  failed  to  exercise  the  ut- 
most care,  skill,  and  vigilance,  and  by  rea- 
son thereof  did  not  stop  at  the  usual  place, 
but  beyond  It  at  a  place  unsafe  and  unsuita- 
ble for  alighting,  and  plaintiff  was  conse- 
quently Injured  while  alighting,  and  while 
she  herself  was  exercising  ordinary  care, 
defendant  was  liable.  Defendant  Insisted 
that  the  phrase^  '^utmost  care,  skill,  and 
vigilance,"  overstated  the  care  defendant 
w&s  bomid  to  observe,  and  called  for  the 
highest  conceivable  care,  and  that  the  court 


should  have  defined  the  ezpressioii  'Hrtmoat 
care  and  skill"  as  the  care  and  skill  which 
very  cautious  men  exhibit  In  similar  drcum- 
stances.  The  appellate  court  In  passing  on 
defendant's  objections,  said  that  that  objec- 
tion had  often  been  raised  to  instructing 
Juries  by  the  words  used  In  the  present  case, 
and  that  It  was  not  the  best  or  most  ap- 
IX'oved  form  of  charge,  and  that  It  was  well 
to  advise  the  Jury  that  the  law  means  by 
''utmost  care  and  skill"  the  degree  of  those 
qualities  used-  by  very  cautious  men  In  the 
same  vocation.  Fllllngham  v.  St  Louis 
Transit  Co..  77  &  W.  814^  817.  102  Mo.  App. 
573. 

VACANCY. 

The  word  ''vacancy,**  as  applied  to  an 
ofllce,  has  no  technical  meaning.  An  office  Is 
not  vacant  so  long  as  It  Is  supplied.  In  the 
manner  provided  by  the  Constitution  or  law, 
with  an  Incumbent  who  Is  legally  qualified 
to  exercise  the  powers  and  perform  the  du- 
ties which  pertain  to  It;  and,  conversely.  It 
Is  vacant  In  the  eye  of  the  law,  whenever  It 
Is  unoccupied  by  a  legally  qualified  Incum- 
bent who  has  a  lawful  right  to  continue 
therein.  State  v.  Acton  (Mont)  77  Fac  289^ 
800. 

The  term  'Vacancy,'*  as  used  In  a  con- 
stitutional provision  that  the  filling  of  all 
vacancies  not  otherwise  directed  or  provided 
by  the  Constitution  shall  be  made  In  such 
manner  as  the  Legislature  shall  direct  can- 
not be  made  to  cover  the  case  of  an  office 
of  which  there  Is  an  Incumbent  In  posses- 
sion, and  In  the  discharge  of  his  duties, 
merely  by  the  device  of  extending  his  term. 
State  T.  Trewhltt  (Tenn.)  82  8.  W.  480,  482. 

Laws  1908,  c.  863,  redlstricted  Maury 
county,  and  extinguished  a  number  of  dvU 
districts  by  merging  them  with  other  orig- 
inal districts,  reducing  the  nunA)er  from  25 
to  9.  The  Justices  of  the  peace  for  four 
districts  were  left  unaffected.  The  places 
of  the  Justices  for  the  other  five  districts 
could  be  filled  by  an  election  held  after  10 
days'  notice  given  by  the  proper  authorities; 
for,  notwithstanding  these  five  are  new  dis- 
tricts, yet  the  places  to  be  filled  In  them 
are  "vacancies,"  within  the  statute.  State 
V.  Akin  (Tenn.)  79  S.  W.  806,  806  (dtlng  Con- 
don v.  Maloney,  108  Tenn.  8^2,  66  S.  W.  871). 

VALUABLE  CONSIDERATION. 

See  ''Purchaser  for  a  Valuable  Consid- 
eration." 

VALUE. 

See  "^Assessed  Value";'  **C9LBh  Value"; 
"Usable  Value";  "Market  Value." 

The  word  "value,"  as  used  In  the  Code 
of  1873,  as  amended  b|y  Laws  1899^  c.  101, 
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ptOTiSSng  tbat  If  any  person  hj  false  pre- 
tense shall  obtain  from  another  person  any 
money,  goods,  etc.,  with  intent  to  cheat, 
and  if  the  yalne  of  the  property  or  promis- 
sory note  or  written  instrument  or  security 
fraudulently  obtained  shall  be  130  or  up- 
wards, such  person  so  offending  shall  be  im- 
prisoned in  the  penitentiary,  etc.,  means  the 
amount  of  the  liability  expressed,  assumed^ 
or  incurred  by  means  of  the  written  instru- 
ment to  which  the  signature  was  fraudulent- 
ly obtained.  Moline  T.  SUte  (Neb.)  100  M. 
W.  810,  812. 

VEIN. 

See  "Known  Vein.** . 

••Vein  of  coal,"  "coal  bed,"  and  •*coal 
seam"  are  used  as  equivalent  terms.  Chap- 
man Y.  Mill  CreelL  Coal  &  Coke  Co.,  46  8.  B. 
262,  263,  54  W.  Va.  183. 

VENDOR'S  LIEN. 

A  vendor's  lien  '•is  simply  the  vendor's 
right  to  enforce  his  claim  for  the  purchase 
money  against  or  out  of  the  vendor's  equi- 
table estate,"  not  his  legal  estate,  for  he  has 
none.  Flanagan  Estate  v.  Qreat  Cent 
Land  Co.  (Or.)  77  Pac.  485,  487  (citing  Secu- 
rity Savings  ft  Trust  Co.  v.  Mackenzie^  88 
Or.  209,  52  Paa  1046). 

••It  is  indispensably  necessary  to  the  ex- 
istence of  a  vendor's  lien  that  the  parties 
should  stand  in  the  relation  to  each  other  of 
vendor  and  vendee.  It  arises  out  of  and  is 
incident  to  the  purchase,  and  is  founded  up- 
on an  implied  trust  between  the  vendor  and 
purchaser,  and  the  law  does  not  authorize 
the  vendee  to  transfer  this  lien  with  the  note 
taken  for  the  purchase  money,  even  though 
he  expressly  proposes  to  do  so."  A  loan  of 
money  to  pay  the  purchase  price  of  land  does 
not  create  a  vendor's  lien  in  the  lender. 
Hardin  v.  Hooks  (Ark.)  81  8.  W.  886,  887 
(quoting  Hecht  v.  ^ears,  27  Ark.  229, 11  Am. 
Rep.  784). 

VENUE. 

See  "Change  of  yenue."* 

VERDICT. 

See  "Motion  for  Verdict** 

An  inquest  of  insanity  held  by  two  Jus- 
tices of  the  peace  upon  the  alleged  insanity 
of  any  person  or  Inhabitant  of  their  county, 
and  their  certiflcate  that  said  person  there- 
in named  is  insane  and  a  proper  subject  for 
treatment  in  the  hospital  for  the  insane^  is 
not  a  judgment  of  a  court  or  equivalent  there- 
to, nor  is  such  finding  and  certificate  equiva- 
lent to  a  verdict  of  a  jury  or  a  finding  of  a 
court  tbat  such  person  is  of  unsound  mind 


and  incapable  of  managing  his  own  estate; 
its  purpose  being  to  establish  the  fact  that 
such  person  is  entitled  to  admission  to  a 
hospital  for  the  insane  for  treatment  Leinss 
V.  Weiss  and.)  71  N.  BL  264,  255,  256. 

VERY  UNFAVORABLE. 

To  say  that  the  general  character  of  a 
person  for  truth  and  veracity  is  •*very  un- 
favorable" is  in  common  parlance  tut  an- 
other mode  of  saying  that  it  is  bad  in  that  re- 
gard. Martin's  Qx'x  v.  Martin,  25  Ala.  201, 
211. 

VESTED  ESTATE. 

A  future  estate  is  vested  when  there 
is  a  person  in  being  who  would  have  an  im- 
mediate right  to  the  possession  of  the  prop- 
erty or  the  determination  of  all  interme- 
diate or  preceding  estates.  In  re  Ryder, 
89  N.  Y.  Supp.  460,  462,  43  Misc.  Rep.  476 
(citing  Laws  1896,  p.  564,  c.  547,  {  80). 

The  rule  for  determining  whether  an  es- 
tate bestowed  by  a  will  is  vested  or  contin- 
gent is  that,  where  the  time  of  division  or 
payment  is  of  the  substance  of  the  gift,  the 
legacy  is  contingent;  when  time  is  mention- 
ed only  as  a  qualifying  clause  of  the  pay- 
ment or  division,  then  the  legacy  is  vested; 
or,  in  other  words,  legacies  payable  after 
the  death  of  the  testator  are  either  vested  or 
contingent,  and,  when  the  testator  annexes 
time  to  the  payment  only,  the  legacy  will 
be  vested,  but,  if  of  the  gift  Itself,  it  will 
be  contingent  Johnson  y.  Terry,  86  South. 
776,  776,  189  Ala.  614. 

VESTED  REMAINDER. 

See,  also,  "Contingent  Remainder.** 

"A  vested  remainder  is  an  estate  to  take 
effect  after  another  estate  for  years,  life, 
or  in  tail,  which  is  so  limited  that,  if  that 
particular  estate  were  to  expire  or  end  In 
any  way  at  the  present  time,  some  certain 
person  who  is  in  esse  and  answered  the  de- 
scription of  the  remainderman  during  the 
continuance  of  the  particular  estate  would 
thereupon  become  entitled  to  the  immediate 
possession,  irrespective  of  the  concurrence  of 
any  collateral  contingency."  A  testator  de- 
vised real  estate  to  his  daughter  for  life, 
remainder  to  her  children,  if  any  surviving 
her,  otherwise  to  testator's  brothers  and 
sisters,  and,  in  case  any  one  or  more  or  all 
of  them  should  be  dead  at  the  time  of  his 
death,  the  share  of  such  deceased  brother 
or  sister  should  go  to  and  be  equally  divided 
among  his  or  her  children,  share  and  share 
alike.  At  the  time  of  the  suit  for  the  parti- 
tion, testator's  daughter,  though  married, 
was  50  years  of  age,  and  had  never  had  any 
children.  It  was  held  that  the  remainder 
to  testator's  brothers  and  sisters  was  not  a 


VXSTBD  BBMAIKDSB 


7828 


VBSTED  BBMAINDSB 


Tested  remainder,  bat  a  contingent  one,  and 
hence  no  partition  could  be  bad  during  the 
daughter's  life.  Ruddell  y.  Wren,  70  N.  Bl 
751,  753,  208  111.  608. 

"A  vested  remainder  is  where  a  present 
Interest  passes  to  a  certain  and  definite  per- 
son, but  to  be  enjoyed  in  futuro.  •  •  • 
It  is  a  rule  of  law  that  an  estate  shall  be 
held  to  vest  at  the  earliest  possible  period, 
unless  there  be  a  clear  manifestation  of  the 
Intention  of  the  testator  to  the  contrary. 
Where  there  is  a  devise  to  a  class  of  persons 
to  take  effect  in  enjoyment  at  a  future  pe- 
riod, the  estate  vests  in  the  persons  as  they 
come  in  esse,  subject  to  open  and  let  in 
others  as  they  are  bom  afterwards."  Where 
a  testator  who  died  in  March,  1902,  by  his 
will  bequeathed  his  residuary  estate  in  trust, 
the  income  to  be  paid  to  his  wife  for  life, 
and  after  her  death  to  be  divided  between 
his  children  then  living,  the  children  of 
any  deceased  child  to  take  in  place  of  their 
parent,  all  children  and  the  heirs  of  any  de- 
ceased took  a  vested  interest  on  the  testa- 
tor's death,  which  became  subject  to  the 
legacy  tax  imposed  by  section  29  of  the  war 
revenue  act  of  1898,  Act  June  13,  1898^  c 
448,  30  Stat  464  [U.  S.  Comp.  St  1901,  p. 
2307].  Land  Title  &  Trust  Co.  v.  McCoach 
(U.  S.)  127  Fed.  381,  385  (quoting  Doe  y. 
Ck)nsidine^  78  U.  a  [6  Wall.]  458,  474,  18  L. 
Ed.  869). 

**  'The  true  criterion  of  a  vested  remainder 
is  the  existence  In  an  ascertained  person  of 
a  present  iixed  right  of  future  enjoyment 
of  the  estate,  limited  In  remainder,  which 
right  will  take  effect  in  possession  imme- 
diately on  the  determination  of  the  precedent 
estate,  irrespective  of  any  collateral  event, 
provided  the  estate  in  remainder  does  not 
determine  before  the  precedent  estate.'  24 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  389.  Mr. 
Washburn,  in  his  work  on  Real  Property, 
says:  The  broad  distinction  between  vest- 
ed and  contingent  remainders  is  this:  In 
the  first  there  is  some  person  in  esse,  known 
and  ascertained,  who,  by  the  will  or  deed 
creating  the  estate,  is  to  take  and  enjoy  the 
estate  upon  the  expiration  of  the  existing 
particular  estate,  and  whose  right  to  such 
remainder  no  contingency  can  defeat  In  the 
second,  it  depends  upon  the  happening  of  a 
contingent  event  whether  the  estate  limited 
as  a  remainder  shall  ever  take  effect  at  all. 
The  event  may  either  happen,  or  it  may  not 
happen  until  after  the  particular  estate  upon 
which  it  deperjled  shall  have  determined,  so 
that  the  estate'  in  remainder  will  never  take 
effect'  A  vested  remainder  is  one  ^when 
there  is  an  immediate  right  of  present  enjoy- 
ment or  a  fixed  right  of  future  enjoyment' 
4  Kent  Ck)mm.  194.  That  a  remainder  can- 
not be  vested  unless  there  be  some  certain 
person  or  persons  in  being  in  whom  it  can  be 
regarded  as  vested  is  a  proposition  as  to 
which,  upon  principle,  it  would  seem  that 
there  could  be  little  doubt  and  that  such  is 


the  law  is  recognised  by  the  most  authorita- 
tive writers  and  by  numerous  decisions.'  1 
Tiffany's  Modern  Law  of  Real  Prop.  120." 
Testator  devised  real  estate  to  his  wife  for 
life  with  remainder  to  J.,  adding  that  on 
the  latter  dying  before  distribution  of  the 
property,  his  issue,  if  he  left  any,  otherwise 
his  heirs,  should  receive  his  share.  Held, 
that  J.  took  a  vested  remainder,  so  that  he 
and  the  life  tenant  could  give  a  perfect  title. 
Oalllson  y.  Morris,  9$  N.  W.  780,  781,  123 
Iowa,  297. 

The  distinction  between  vested  and  con- 
tingent remainders  is  clearly  stated  in  the 
case  of  Paber  v.  Police,  10  S.  O.  (10  Rich.) 
876,  as  follows:  ''According  to  the  elementary 
writers,  a  vested  remainder  is  one  which  is 
limited  to  an  ascertained  person  in  being, 
whose  right  to  the  estate  Is  fixed  and  cei^ 
tain,  and  does  not  depend  on  the  happening 
of  any  future  event,  but  whose  enjoyment 
and  possession  is  postponed  to  some  future 
time.  A  contingent  remainder,  on  the  other 
hand,  is  one  which  is  limited  to  a  person  not 
in  being  or  not  ascertained,  or,  if  limited 
to  an  ascertained  person,  it  is  so  limited 
that  his  right  to  the  estate  depends  upon 
some  contingency  in  the  future.  So  that  the 
most  marked  distinction  between  the  two 
kinds  of  remainders  is  that  in  one  case  the 
right  to  the  estate  is  fixed  and  certain, 
though  the  right  to  the  possession  is  deferred 
to  some  future  period,  but  is  dependent  upon 
the  happening  of  some  future  contingency. 
As  it  has  been  well  expressed,  'It  is  not  the 
uncertainty  of  the  estate  in  the  future,  but 
the  uncertainty  of  the  right  to  such  enjoy- 
ment which  marks  the  difference  between 
a  contingent  and  a  vested  remainder.'"  A 
trust  deed  granted  a  fee  to  the  trustee  for 
the  benefit  of  the  grantor  for  life,  and  pro- 
vided that  after  her  death  the  trustee  should 
convey  the  property  to  certain  named  chil- 
dren and  grandchildren,  or,  if  any  of  them 
died  before  conveyance,  leaving  children, 
such  children  should  take  the  share  of  their 
parents.  The  parties  named  took  a  vested, 
and  not  a  contingent  remainder.  Woodley 
V.  Oalhoun,  48  S.  B.  272,  273,  69  8.  C.  285. 

A  testator  who  died  in  March,  1901,  by 
his  will  bequeathed  his  residuary  estate  in 
trust  the  Income  to  be  paid  to  his  wife  dur- 
ing her  life,  with  remainder  to  his  children 
living  at  the  time  of  her  deatli,  and  the  law- 
ful issue  of  any  deceased  child  or  children; 
such  issue  taking  the  share  only  their  parent 
would  have  taken  if  living.  Held,  that  the 
remainder  so  created  was  not  vested,  not 
being  limited  to  "persons  In  esse  and  asc^- 
tained,"  but  was  contingent  being  limited 
to  persons  who  could  not  be  ascertained  until 
the  death  of  the  wife,  and  that  such  bequests 
were  not  subject  to  the  legacy  tax  imposed 
by  section  29  of  the  war  revenue  act  of  June 
18,  1898,  c.  448,  30  SUt  464  [U.  S.  Comp. 
St  1901,  p.  2307];  the  wife  being  stUl  living 
at  the  time  of  the  taking  effect  of  the  amend- 
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ment  of  June  27,  1902,  c.  1160,  I  8,  82  Stat 
406  [U.  S.  Comp.  Bt  Supp.  1903,  p.  282},  ex- 
empting from  the  tax  "any  contingent  bene- 
ficial interest  not  absolutely  vested  In  pos- 
session or  enjoyment"  prior  to  July  1,  1002. 
Land  Tltie  &  Trust  Co.  ▼.  McCoach  (U.  S.) 
129  Fed.  901  (reversing  [U.  S.]  127  Fed.  381). 

VESTED  RIGHT. 

When  the  phrase  "a  vested  right"  or  "a 
vested  interest"  is  osed  in  other  relations, 
it  may  with  reasonable  precision  be  held  to 
mean  some  right  or  Interest  in  property  that 
has  become  fixed  or  established,  and  is-no 
longer  open  to  donbt  or  controversy.  Qra- 
ham  V.  Great  Palls  Water  Power  &  Town- 
Site  Cto.  (Mont)  76  Pac  808,  810  (citing 
Bvans-Snider-Buel  0>.  v.  McFadden,  106  Fed. 
293,  44  0.  a  A.  494,  68  L.  R.  A.  900). 

VICE  PRINCIPAL 

A  vice  principal  is  the  representative  of 
the  master,  for  whose  acts  and  negligence 
the  master  is  responsible.  Sonthem  By.  Oo. 
V.  Cheaves  (Miss.)  36  South.  691,  697. 

''Vice  principal"  is  defined  as  one  who 
performs  personal  duties  of  the  master, 
which  cannot  be  delegated,  such  as  the  duty 
to  provide  reasonably  safe  machinery  and 
appliances  and  a  reasonably  safe  place  in 
which  to  work,  to  provide  for  inspection  and 
repair  of  premises  and  appliances,  and  to  in- 
form immature,  ignorant,  or  unskilled  serv- 
ants of  the  dangers  of  the  situation.  Baier 
V.  Selke,  71  N.  B.  1074,  1076»  211  111.  612 
(citing  Mobile  &  O.  By.  Ck>.  v.  Godfrey,  155 
IlL  78,  39  N.  B.  690). 

A  superintendent  or  foreman  iif  not  nec- 
essarily a  vice  principal  simply  because  he 
occupies  that  position.  Title  or  rank  has  not 
of  itself  any  special  significance  in  this  con- 
nection. When  engaged  with  the  other  serv- 
ants in  the  common  employment  of  the  mas- 
ter, the  superintendent  or  foreman  is  a  fel- 
low servant,  and  for  his  personal  negligence 
the  master  is  not  responsible;  but  when 
clothed  with  special  authority  in  respect  to 
the  management  and  conduct  of  the  master's 
business,  a  general  supervision  of  it,  the  con- 
trol and  direction  of  the  other  servants  un- 
der his  charge,  authority  to  direct  them  in  the 
performance  of  their  duties,  he  is,  in  respect 
to  those  absolute  duties  the  master  owes  such 
otlier  servant,  a  vice  principal.  He  stands 
in  the  place  of  the  master  in  the  performance 
of  those  duties,  whether  in  reference  to  the 
selection  of  safe  instrumentalities,  a  safe 
place  to  work,  or  in  giving  proper  warning 
of  dangers  and  risks  not  known  to  the  serv- 
ant, or  which  he  could  not  by  the  exercise 
of  reasonable  prudence  discover;  and  his 
failure  and  neglect  to  perform  such  absolute 
duties  render  the  master  liable.  Dixon  v. 
Union  Ironworks^  97  N.  W.  876,  877,  90  Minn. 
492. 


If  an  employ^  has  no  authority  ttom  the 
master,  then  in  the  very  nature  of  things 
he  cannot  be  a  vice  principal.  It  he  has 
authority,  whether  express  or  implied,  his 
vice  principalship  depends  upon  whether  the 
scope  of  such  authority  includes  attention 
to  or  performance  of  any  of  the  nondelegable 
duties  of  the  master,  and,  if  so,  then  wheth- 
er the  alleged  negligent  act  is  referable  to 
any  of  those  duties.  Beresford  v.  American 
Coal  Ga  (Iowa)  98  N.  W.  902,  904. 

VICINAGE. 

See  ''Jury  of  the  Vidnage." 

VICINITY. 

Under  a  contract  releasing  a  railroad 
from  all  liability  for  loss  by  fire  of  any 
property  "situated  or  hereafter  placed  in 
the  vicinity  of  such  track,  whether  such  loss 
result  from  negligence  or  other  cause,"  it 
was  error  to  submit  to  the  Jury  the  question 
whether  the  property  destroyed  by  the  fire, 
which  started  at  a  point  about  40  feet  from 
the  track,  and  consumed  lumber  situated 
some  400  feet  from  that  point  and  near  the 
tracks^  the  ground  being  littered  with  shav- 
ings»  which  it  was  the  duty,  under  the  con- 
tract, of  the  property  owner  to  clear  away, 
was  situated  in  the  vicinity  of  the  tracks, 
but  the  court  should  have  so  declared  as  a 
matter  of  law.  Mann  v.  Pere  Marquette  B^ 
Co.  (Mich.)  97  N.  W.  721,  724. 

VICnCITY  CONTRACT. 

By  the  terms  of  a  contract  plaintiff  was 
appointed  by  defendant  an  agent  for  the 
sale  of  machinery  at  De  Pere,  inch  agent 
to  have  the  privilege  of  making  sales  in  the 
vicinity  of  De  Pere.  On  the  back  of  the 
printed  form  of  contract  was  the  following 
indorsement:  •*The  design  of  a  vicinity  con- 
tract is  to  pay  an  agent  the  stipulated  com- 
mission on  whatever  machinery  he  may  sell 
under  the  provisions  of  the  contract,  not  in 
the  territory  of  another  agent  who  had  the 
exclusive  right  to  sell  in  a  defined  territory.'* 
The  agent's  territory  is  not  a  "defined  ter- 
ritory," within  the  meaning  of  the  indorse- 
ment on  the  contract.  The  business  of  these 
agents  is  not  to  sit  still  at  some  place  and 
sell  machinery  to  those  .who  come  to  the 
agent  and  want  to  buy  it,  but  to  canvass  or 
work  their  territory;  and  these  vicinity  con- 
tracts are  made  rather  than  those  of  a  def- 
inite territory  on  purpose  to  meet  cases  of 
this  kind,  where  a  locality  may  be  more 
clodely  connected  in  a  business  way  with 
any  one  village  than  one  near  by,  and  to 
avoid  conflict  between  different  agents  from 
broader  territory.  McGeehan  v.  Gaar,  Scott 
&  Oo.  (Wis.)  100  N.  W.  1072,  1074. 

VIOLATION. 

See  "Action  for  the  Violation  of  a  Law.'* 


VISITAXION 


VISITATION. 


By  'Msltatlon''  of  a  corporation  la  meant 
the  act  of  examining  into  ita  affaira.  The 
pnrpoee  of  visitation  ia  to  superyiae,  direct, 
and  control  the  management  of  the  corpora- 
tion. An  application  by  a  bona  lide  stock- 
holder of  a  national  bank  to  examine  its 
books,  accounts,  and  loans,  etc.,  in  order  to 
determine  the  value  of  his  stock,  is  not  a 
'Msitation"  of  the  corporation,  within  Rev. 
St  U.  S.  f  241  [U.  S.  Comp.  St  1901,  p.  8617], 
providing  that  no  national  banking  associa- 
tion shall  be  subject  to  any  visltorial  pow- 
ers. Harknesa  y.  Guthrie,  76  Pac.  024^  626, 
27  Utah,  24& 

VIVA  VOCE. 

The  term  'Mva  voce,"  when  applied  to 
electiona,  is  used  in  opposition  or  contradis- 
tinction to  the  ballot,  and  simply  means  that 
the  voter  shall  declare  himself  by  voice,  in- 
stead of  by  ballot  In  re  Brearton,  89  N. 
Y.  Supp.  893,  899,  44  Misc.  Rep.  247. 

VOID. 

Null  aynonymona,  see  '*NuIL*' 

^Strictly  speaking,  'void'  means  without 
legal  efficacy;  ineffectual  to  bind  parties,  or 
to  convey  or  support  a  right"  A  contract 
which  is  Illegal  as  contrary  to  public  policy 
ia  absolutely  void,  and  may  be  attacked  by 
any  one,  and  in  any  proceeding  in  which  it 
is  sought  to  found  rights  thereon.  A  sale 
by  a  telephone  company  of  its  property  and 
franchises  is  contrary  to  public  policy  and 
void,  in  the  absence  of  legislative  authority. 
Oumberland  Telephone  &  Telegraph  Co.  v. 
City  of  Bvansville  <U.  S.)  127  Fed.  187,  197. 

The  word  "void,"  aa  used  in  Rev.  St 
U.  8.  I  8789  [U.  a  Ck>mp.  St  1901,  p.  2608], 
declaring  that  all  contracta  or  agreements 
made  in  violation  of  the  section  ahall  be 
void  (the  section  providing  that  no  member 
of  Ck>ngress  shall  directly  or  indirectiy  make, 
hold,  or  enjoy  any  contract  entered  into  In 
behalf  of  the  United  States),  la  obviously 
used  in  the  sense  of  null  or  of  no  effect  from 
the  beginning,  and  not  admitting  of  ratiUca- 
tiOQ.  It  is  not  intended  to  say  that  contracta 
or  agreementa  made  in  violation  of  the  stat- 
ute shall  by  only  voidable,  or  that  they  ahall 
be  only  capable  of  being  avoided,  at  the 
election  of  some  officer  of  the  government 
This  statute  applies  to  a  contract  made  be- 
tween the  United  States  and  one  who  was 
not  at  the  time  a  member  of  Ck>ngre8S,  and 
who  became  such  while  the  contract  was 
still  executory  In  whole  or  In  part  and  in 
such  a  case,  on  his  becoming  a  member,  the 
contract  was  dissolved,  and  his  obligation 
to  further  perform  it  and  his  right  to  eujoy 
farther  benefit  from  it  were  terminated  by 
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operation  of  law*    United  States  t.  Dletricli 
(U.  S.)  126  Fed.  671,  674. 

A  void  conti*act  ia  in  fact  no  contract, 
since  an  instrument  of  that  nature  does  not 
alter  the  relatione  previously  existiiig  be- 
tween the  contracting  parties,  nor  will  it 
serve  as  the  foundation  of  any  right  Alien 
V.  City  of  Davenport  (U.  8.)  132  Fed.  200, 
2ia 


VOID  JUDOMEHT. 

A  void  judgment  la,  *^  legal  effect,  no 
Judgment  By  it  no  rights  divest;  from  it  no 
rights  can  be  obtained.  Being  worthless  In 
itself,  all  proceedings  founded  upon  it  are 
equally  worthless.  It  neither  binds  nor  bars 
any  one.  The  acta  performed  under  it  and 
all  claims  flowing  out  of  it  are  void.  The 
parties  attempting  to  enforce  it  may  be  re- 
sponsible as  trespassera.  The  purchaser  at 
a  sale  by  virtue  of  his  authority  flnda  him- 
self without  titie  and  without  redresa.  The 
flrat  and  most  material  inquiry  in  relation 
to  a  Judgment  or  decree,  then,  ia  in  reference 
to  Its  validity,  for.  If  it  be  null,  no  inacticm 
upon  the  part  of  the  defendant  no  reaulting 
equity  in  the  hands  of  third  persons,  no  pow- 
er residing  in  any  legislative  or  other  de- 
partment of  the  government  can  Invest  it 
with  any  of  the  elementa  of  power  or  of 
validity.*'  A  default  judgment  against  an 
infant  who  has  been  personally  served  is 
voidable  only.  Cook  v.  Edson  Keith  &  Co. 
and.  T.)*  82  8.  W.  918»  919  (quoting  Freem. 
Judgm.). 

VOLUNTARY  EXPOSURE. 

Steeplechase  riding  is  a  'Voluntary  ex- 
posure to  unnecessary  danger,^  within  an  in- 
surance policy  providing  that  it  shall  not 
cover  injuries  caused  by  voluntary  expoaure 
to  unnecessary  danger.  Smith  v.  iBtna  life 
Ins.  Co.,  69  N.  B.  1059, 185  Masa.  74^  61 L.  B. 
A.  117. 

VOLUNTARY  PAYMENT. 

^A  mere  protest  accompanying  a  pay- 
ment doea  not  change  Ita  character.  It  re- 
mains, nevertheless,  a  voluntary  payment 
and  concludea  the  parties."  Gerry  v.  Sle- 
brecht  88  N.  Y.  Supp.  1034,  1036  (c^ung 
Flower  V.  Lance,  59  N.  Y.  603). 

VOLUNTARY  TRUST. 

A  voluntary  trust  la  an  obllgatkm  aris- 
ing out  of  a  personal  confidence  reposed  in 
and  voluntarily  accepted  by  one  for  the  bene- 
fit of  another.  The  trustee  atanda  upon  the 
same  footing  as  a  confidential  agent  or  ad- 
viser, and,  in  caaes  of  minor  children,  piuch 
like  a  guardian.  The  confidence  repoaed  is 
the  essence  of  tiie  relation,  and  the  trust  is 
always  for  the  benefit  of  aome  third  party  or 
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imrtlea,  or  for  some  partlcalar  object    In  re 
Beith'8  Estate,  77  Pac.  042,  948, 144  OaL  tl4^ 

VOUCHER. 

A  *^oiicher,**  In  Sees.  Laws  1899,  pp.  405, 
40^  directing  that  tne  sheriff  shall  at  the  end 
of  each  quarter  file  with  the  commissioners 
a  sworn  statement,  accompanied  by  proper 
yonchers,  showing  all  expenses  incurred,  is 
a  written  acquittance  or  receipt  showing  the 
payment  of  the  debt  Mombert  y.  Bannock 
County  (Idaho)  75  Paa  239,  241. 

VULGAR. 

A  remark  to  a  married  woman,  'TH>ok 
me  in  the  eye.  Are  you  satisfied  with  the 
man  you  married?"  will  not  sustain  a  con- 
yiction  for  using  obscene  and  yulgar  lan- 
guage in  the  presence  of  a  female,  where 
there  is  nothing  in  the  eyldence  to  indicate 
that  the  remark  was  intended  to  conyey  an 
obscene  and  yulgar  meaning.  Roberts  t. 
State,  47  S.  B.  511,  512,  120  Ga.  177. 

WAGE-EARNER. 

See  ''Independent  Contractor.** 

WAGER. 

A  wager  is  "a  contract  by  which  two  or 
more  parties  agree  that  a  certain  sum  of 
money  or  other  thing  shall  be  paid  or  deliyer- 
ed  to  one  of  them  on  the  happening  of  an  un- 
certain eyent"  "A  wager  is  an  agreement 
between  parties  differing  as  to  an  uncertain 
fact  or  forecast  of  a  future  eyent"  In  an 
action  to  recoyer  money  from  defendants,  ob- 
tained from  the  plaintiff  by  means  of  induc- 
ing him  to  belieye  tliat  a  foot  race  was  "fix- 
ed," so  that  one  party  was  sure  to  win,  and 
persuading  the  plaintiff  to  participate  to  the 
extent  of  betting  the  money  of  one  side  to 
the  simulated  race  as  if  it  were  his  own,  on 
the  assurance  that  he  should  receiye  20  per 
cent  of  the  sum  won,  he  being  ignorant  at 
the  time  that  the  money  all  belonged  to  the 
parties  on  both  sides  of  the  pretended  wager, 
held  that  although  he  was  in  delicto,  by 
consenting  to  act  in  such  deceitful  attitude, 
he  was  not  in  pari  delicto  with  the  con- 
spirators, and  is  therefore  entitled  to  recoyer 
back  the  sum  of  $5,000  which  the  conspira- 
tors persuaded  him  to  intrust  to  the  posses- 
sion of  one  of  them  as  a  stakeholder,  not  to 
be  bet  on  the  race,  but  to  be  used  to  make  a 
showing  by  the  stakeholder  in  the  eyent  of 
a  count  of  the  stake  money  being  called  for 
by  one  of  the  feigned  bettors.  Wright  v. 
Stewart  (U.  S.)  130  Fed.  905,  920  (quoting 
Black,  Law  Diet;  Bish.  Cent  par.  530). 

Where  money  is  deposited  with  stock- 
brokers as  a  margin,  with  the  understand- 
ing that  there  is  to  be  no  actual  dellyery  of 
stock,  though  in  case  of  a  purchase  there 
could  be  dellyery  if  desired,  and  that  the 


contract  was  to  be  adjusted  by  the  payment 
of  the  difference  between  the  price  named 
therein  and  the  market  price  at  the  time  of 
settlement  the  contract  is  a  wager.  Wheeler 
y.' Metropolitan  Stock  Bxchange,  56  AtL  754, 
72  N.  H.  815. 

The  essence  of  a  wager  is  that  each  par- 
ty stands  to  win  or  lose  on  the  result  and 
that  the  gains  depend  on  the  eyent  Thomp- 
son y.  Williamson  (N.  J.)  58  Aa  602,  604. 

WAGES. 

See  'Tiaborer  for  Wages." 

Earnings  synonymous,  see  "Bamings.** 

Salary  synonymous,  see  "Salary." 

The  compensation  recelyed  by  a  man  who 
owned  a  team,  wagons,  and  a  plow,  with 
which  he  worked  by  the  day  for  dllferent 
employers,  as  he  could  obtain  work,  earning 
usually  from  $9  to  $15  per  week,  and  work- 
ing alone  when  he  could  not  find  work  for  his 
team,  must  fall  within  the  meaning  of  either 
•Vages,"  or  "hire,"  as  used  in  Bankr.  Act 
July  1,  1898,  c  541,  {  1,  cl.  27,  80  Stat  545 
[U.  S.  Comp.  St  1901,  p.  8420],  defining  a 
wage  earner  to  be  one  who  works  for  wages, 
salary,  or  hire,  at  a  rate  of  compensation  not 
exceeding  $1,500  per  year.  In  re  Yoder  (U. 
S.)  127  Fed.  894^  895. 

WAGON. 

The  word  •'wagon"  is  synonymous  with 
the  word  "carriage,"  and  may  be  used  to  des- 
ignate any  wheeled  yehlcle  Intended  to  be 
drawn  by  horses.  Lnce  y.  Hassam  (Vt)  58 
Atl.  725,  726. 

The  words  •Vagon"  and  "cart"  are  ge- 
neric terms,  and  mean  almost  any  yehlcle, 
whether  used  for  the  transportation  of  per- 
sons or  property.  Luce  t.  Hassam  (Vt)  58 
Aa  725,  726. 

WAIVE. 

To  "waiye"  means  in  law  to  relinquish 
intentionally  a  knoyni  right  or  intentionally 
to  do  an  act  InconsiBtent  with  claiming  it 
Chamberlain  y.  City  of  Saginaw  (Midi.)  97 
N.  W.  156,  157. 

WAIVEB. 

See  "Implied  Walyer." 

A  waiyer  is  a  yoluntary  relinquishment 
of  the  right  that  one  party  has  in  his  rela- 
tions to  another.  Astrlch  y.  German-Ameri- 
can Ins.  Co.  (U.  S.)  131  Fed.  18,  20. 

"Waiyer  inyolyes  an  intentional  relin- 
quishment of  a  known  right"  Griffith  y. 
Newell,  48  S.  E.  259,  260,  69  S.  C.  300  (citing 
Carolina  Grocery  Ca  y.  Moore,  63  S.  a  184^ 
188,  41  S.  E.  88). 

"Waiyer"  has  generally  been  defined  by 
the  courts  as  the  yoluntary  relinquishment  of 
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a  known  rlglit  Wlthont  the  existence  of  a 
right,  there  can  be  no  abandonment*  for  there 
would  be  nothing  to  abandon.  Statements 
of  local  agents  of  a  fire  Insurance  company 
that  one  of  them  was  authorized  to  adjust'  a 
loss,  and  the  action  of  this  agent  In  making 
out  proofs  of  loss,  and  professing  to  adjust 
the  claim,  were  not  a  waiver  by  the  com- 
pany of  a  provision  of  the  policy  that  action 
thereon  must  be  commenced  within  one  year 
after  loss.  Barry  &  Finan  Lumber  Co.  v. 
Citizens*  Ins.  Co.  (Mich.)  08  N.  W.  761,  762 
(citing  Ostrander,  Ins.  |  57). 

'*Waiyer  is  the  intentional  relinquish- 
ment of  a  known  right"  Where,  in  an  ac- 
tion against  a  nonresident  in  a  state  court, 
its  attorney  was  directed  to  appear  solely 
for  the  purpose  of  removing  the  cause  to  the 
federal  court,  and  on  the  last  day  for  filing 
an  answer  tot  the  cause  the  attorney  filed  a 
petition  for  removal  and  removal  bond,  and 
applied  to  the  Judge  for  an  order  of  removal, 
and  when,  over  objection,  the  court  post- 
poned a  hearing  of  the  application  for  re- 
moval to  the  following  week,  the  attorney, 
believing  it  necessary  to  sustain  his  right  to 
remove,  and  for  that  purpose  only,  orally 
asked  for  and  obtained  an  extension  of  time 
to  plead,  such  application  for  time  should  be 
construed  as  an  application  for  an  extension 
of  time  to  appear  for  the  purpose  of  plead- 
ing to  the  Jurisdiction,  or  otherwise,  and  did 
not  constitute  an  appearance  sufficient  to 
confer  Jurisdiction,  for  there  was  no  relin- 
quishment of  the  intention  to  deny  the  right 
of  the  state  court  to  proceed  in  the  cause. 
Waters  v.  Central  Trust  Co.  of  New  York 
(U.  8.)  126  Fed.  460,  47S.  62  C.  C.  A.  45  (cit- 
ing Shaw  Y.  Spencer,  100  Mass.  382,  07  Am. 
Dec  107,  1  Am.  Rep.  115;  Hoxie  v.  Home 
Ins.  Co.,  82  Conn.  21,  85  Am.  Dec  240). 

WALL 

As  building,  see  "Building.** 

WANT. 


sin  Lakes  lea  ft  Cartage  00.,  08  N.  W.  048^ 
040,  121  Wis.  66  (citing  Wilson  v.  Chippewa 
Valley  Electric  R.  Co.  [WlsJ  08  N.  W.  536, 
66  L.  R.  A«  012). 

WANTON  NEGLIGENCE. 

Wanton  and  reckless  negligence  on  the 
part  of  a  servant  of  a  railroad  company  in 
dealing  with  a  trespasser  on  its  train  'In- 
dudes  something  more  than  ordinary  inad- 
vertence. In  its  essence  it  is  like  a  willful. 
Intentional  wrong.  It  Is  illustrated  by  an  act 
which  otherwise  might  be  unobjectionable, 
but  which  is  liable  or  likely  to  do  great 
harm,  and  which  is  done  in  a  wanton  and 
reckless  disregard  of  the  probable  injurious 
consequences."  Plaintiff,  a  boy  of  from  eight 
to  nine  years  of  age,  who  lived  near  a  rail- 
road and  was  familiar  with  trains,  was  in- 
jured in  Jumping  off  a  slowly  moving  freight 
car  on  which  he  was  stealing  a  ride.  The 
Immediate  cause  of  his  Jumping  was  an  or- 
der of  the  brakeman  to  get  off  *'or  1*11  break 
your  neck."  There  was  no  such  apparent 
probability  of  the  injury  caused  as  to  indi- 
cate in  the  language  of  the  brakeman  wanton 
and  reckless  negligence.  BJornqulst  v.  Bos- 
ton &  A.  R.  Co.,  70  N.  B.  63,  65,  185  Mass. 
130. 

WANTONLY. 

Recklessly  synonymous,   see  ''Reckless- 
ly." 

By  the  expression  "wantonly,"  as  used 
in  an  indictment  for  slander  by  imputing  to 
a  woman  a  want  of  chastity,  is  meant  that 
the  words  charged  to  have  been  uttered  by 
defendant  must  have  been  uttered  regard- 
less of  the  consequences,  in  a  reckless  man- 
ner, or  under  such  circumstances  as  evinced 
a  mischievous  Intent  and  without  excuse. 
Rainwater  v.  State  (Tex.)  81  &  W.  88,  80. 

WAREHOUSE 


A  statement  by  a  surety  to  the  holder  of 
a  note,  "I  want  it  settled,"  comes  far  short 
of  being  a  notice  or  request  to  forthwith 
proceed  and  collect  the  note,  and  may  be 
said  to  be  simply  the  expression  of  a  wish  .,..-,  ..-^ 
or  deshre  which  every  honest  man  would  en-  WARPING. 
tertain  with  reference  to  a  pecuniary  obliga- 
tion resting  on  him.  Bowling  v.  Chambers 
(Colo.)  77  rac.  16,  10. 


A  warehouse  "is  a  house  in  which  wares  ' 
or  goods  are  kept;    a  storehouse."    Adams 
County  V.  Kansas  City  &  O.  Ry.  Co.  (Neb.) 
00  N.  W.  245,  247  (quoting  Cent  Diet). 


WANTON  INJURY. 

"Mere  proof  of  an  injury  caused  by 
breach  of  duty  to  exercise  ordinary  care  is 
not  sufficient  to  establish  a  cause  of  action 
for  a  wanton  injury,  and  a  person  cannot  be 
permitted,  in  an  action  charging  the  latter, 
to  recover  for  the  former,  If  seasonable  ob- 
jections are  made."    Tm-tenwald  v*  Wlscon- 


I  Warping  is  not  a  part  of  the  process  of 
weaving.  It  must  precede  that  of  weaving, 
and  its  object  is  to  prepare  the  threads  and 
yams  for  the  weaving  process.  Hoening- 
haus  V.  United  SUtes  (U.  &)  131  £  ed.  57a 
571.      - 

WARRANT. 

See  "Convey  and  Warrant" 

"Warrants"  and  "orders"  for  payment 
of  money  are  synonymous.     A  warrant  Is 
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an  order  for  the  payment  of  monej.    State 
Y.  Woods,  36  South.  926.  627,  112  La.  617. 

The  word  ''wairanted/'  as  used  In  Code, 
art.  81,  I  146  (Acts  1809»  p.  819,  c  275), 
obliging  a  person  loaning  money  on  a  mort- 
gage on  property  In  the  state  to  make  affi- 
davit that  he  has  not  required,  and  will  not 
require,  the  mortgagor  to  pay  the  taxes  on 
the  Interest  warranted  to  be  paid  In  adTance, 
etc,  was  Intended  to  mean  "covenanted," 
and  the  section,  as  amended  by  Acts  1902,  p. 
33,  c.  26,  uses  the  word  "covenanted/*  The 
section  does  not  apply  to  a  mortgage  to  se- 
cure the  purchase  money  of  the  mortgaged 
article,  Interest  not  being  covenanted  for,  or, 
so  far  as  appears,  secretly  or  Indirectly  pro- 
vided for.  Salabes  y.  J.  Gastelberg  &  Sons 
(Md.)  57  Atl.  20,  22,  64  li.  R.  A«  800. 

WABBAKT  OF  ATTACHMEHT. 

"A  warrant  of  attachment  Is  mesne  pro- 
cess, and  Is  nothing  more  than  a  provisional 
remedy.  It  Is  ancillary  to  the  relief  sought 
In  the  principal  action,  and  is  Intended  to 
preserve  the  property  or  Its  proceeds  If  It 
has  been  sold  as  perishable  In  the  hands  of 
the  sheriff  or  In  the  custody  of  the  law  to 
abide  the  event  of  the  suit."  Virginia-Caro- 
lina Chemical  Ca  t*  Sloan  (N.  a)  48  S.  B. 
577. 

WARRAimr. 

Bee  "Affirmative  Warranty^;  ••Express 
Warranty";    "Promissory   Warranty." 

"Warranties  In  Insurance  law  are  of  two 
kinds — ^affirmative  and  promissory.  Affirma- 
tive warranties  consist  of  a  representation 
In  the  policy  of  a  fact  Promissory  warran- 
ties are  those  that  require  that  something 
shall  be  done  or  not  done  after  the  policy 
takes  effect"  Rosenthal  Clothing  &  Dry 
Goods  Co.  V.  Scottish  Union  &  National  Ins. 
Co.  (W.  Va.)  46  S.  E.  1021. 

A  warranty  In  Insurance  is  •*a  stipula- 
tion or  agreement  on  the  part  of  the  insured 
party,  in  the  nature  of  a  condition."  A  stip- 
ulation in  a  fire  policy  that  the  insurance 
company  should  not  be  liable  for  loss  caused, 
directly  or  indirectly,  by  order  of  any  civil 
authority,  is  not  a  "warranty,"  within  Civ. 
Code  Cal.  {{  2607,  2008,  providing  that  a 
statement  In  a  policy  of  a  matter  relating  to 
the  thing  insured  or  to  the  risk  as  a  fact, 
and  a  statement  which  imports  that  it  is  in- 
tended to  do  or  not  to  do  a  thing  which 
materially  affects  the  risk,  is  a  warranty; 
the  statute  not  creating  any  new  definition 
of  warranty  in  insurance.  Conner  v.  Man- 
chester Assur.  Co.  (U.  S.)  180  Fed.  743,  744 
(quoting  Bouv.  Law  Diet). 

WASTE. 

"Waste"  may  be  defined  as  the  "doing  of 
tliose  acts  which  cause  lasting  damage  to 


the  freehold  or  inheritance,  or  the  neglect  or 
omission  to  do  those  acts  which  are  required 
to  prevent  lasting  damage  to  the  freehold  or 
inheritance.  The  term  is  not  an  arbitrary 
one,  to  be  applied  infiexibly,  without  regard 
to  the  quality  of  the  estate,  or  the  relation 
to  it  of  the  person  charged  to  have  commit- 
ted the  wrong,  but  the  questlcm  as  to  wheth- 
er it  has  been  committed  in  a  given  case  is 
to  be  determined  In  view  of  the  particular 
facts  and  circumstances  appearing  in  that 
case."  A  mortgagor  removed  from  the  mort- 
gaged premises,  giving  notice  of  such  fact 
to  the  mortgagee,  and  he  took  possession  and 
rented  the  premises.  At  that  time  the  build- 
ings, fences,  etc.,  were  out  of  repair,,  and 
while  the  mortgagee  was  In  possession  he 
made  no  repairs,  but  on  an  accounting  be- 
tween the  parties  it  did  not  appear  that  the 
premises  had  been  in  any  way  permanently 
injured  owing  to  failure  to  make  repairs. 
Since  the  mortgagor  was  credited  on  the 
accounting  with  any  sum  that  might  have 
been  spent  for  repairs,  she  was  not  damaged, 
and  a  finding  that  the  mortgagee  had  not 
been  guilty  of  permissive  waste  was  correct 
Chapman  y.  Cooney»  57  Atl.  928»  929,  25  R. 
L  657. 

WATER. 

See  "Appropriation  of  Water*';  "Inland 
Waters";  •'Percolating  Water";  ••Pub- 
lic Water." 

WATER  COURSE. 

The  elements  of  a  water  course  are  defi- 
nite banks,  and  with  an  obvious  bed  or  chan- 
nel showing  the  presence  of  running  water 
at  times,  anyway.  Erwin  y.  Brie  B.  Co.,  90 
N.  Y.  Supp.  315,  317. 

••A  stream  does  not  cease  to  be  a  water 
course,  and  become  mere  surface  water,  be- 
cause at  a  certain  point  it  spreads  over  a 
level  meadow  several  rods  in  width,  and 
fiows  for  a  distance  without  defined  banks 
before  fiowlng  again  in  a  definite  channel." 
Harrington  v.  Demaris  (Or.)  77  Pac  603,  606 
(citing  Gould,  Waters  [3d  Ed.]  |  264). 

WATERPROOF  CLOTH. 

Woolen  or  worsted  fabrics  known  as 
"cravenette  cloths,"  which  have  been  sub- 
jected to  a  process  to  render  them  nonab- 
sorbent,  are  dutiable  under  Tariff  Act  Oct 
1,  1890,  c.  1244,  {  1,  Schedule  J,  par.  369  (26 
Stat  593),  as  '•waterproof  cloth."  Brown 
&  Eadie  v.  United  States  (U.  S.)  126  Fed.  446. 

WATERS  OF  THE  STATE. 

In  Pen.  Code,  |  636,  providing  that  every 
person  who  shall  set  any  net  for  catching 
fish  in  waters  of  the  state  shall  be  guilty  of 
a  misdemeanor,  the  words  ••waters  of  the 
state"  refer  to  the  waters  coming  within  the 
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regulating  power  of  the  state  eoncemiiig  the 
fish  therein.  People  y.  Miles,  77  Pac.  066^ 
869,  148  Oal.  630. 

WATERS  OF  THE  UHITED  STATES. 

Bee   "Navigahle   Water  oT  the  United 
States.'* 


WATERWORKS  OOMPAET. 

As  Quasi  corporation,  see  'HJuasl  Cor- 
poration.'* 

WAY. 

See  •^Private  Way";  "Public  Way.* 
Prlyate  road  distinguished,  see  "Priyate 
Road." 

The  character  of  a  **way,"  whether  it  is 
public  or  prlyate,  Is  determined  by  the  ex- 
tent of  the  right  to  use  it,  and  not  by  the 
extent  to  which  that  right  Is  exercised.  If 
all  the  people  haye  the  right  to  use  It,  It  Is 
a  public  way,  although  the  number  who  may 
haye  occasion  to  exercise  the  right  Is  yery 
small.  Railroad  Commission  of  Texas  y.  St 
Louis  Southwestern  Ry.  Co.  of  Texas  (Tex.) 
80  8.  W.  102,  104  (ciUng  PhUUps  T.  Watson, 
63  Iowa,  28,  IS  N.  W.  659). 

WATU2AVB. 

In  12  Ency.  of  Laws  of  England,  575,  It 
Is  said:  "The  term  *wayleaye'  means  a  right 
of  way.  *  *  *  In  considering  the  extent 
to  which  a  wayleave  may  be  used,  the  yery 
object  of  the  grant  or  reseryation  to  which 
it  Is  ancillary  must  be  borne  In  mind,  and 
this  may  Inycrfye  a  user  of  a  different  kind 
from  that  which  was  actually  In  contempla- 
tion at  the  time  of  the  grant  or  reseryation." 
Jones  &  Co.  t.  Yenable  (Ga.)  47  &  B.  549, 
561. 

WEAPON. 

See  '^Deadly  Weapon.** 

WEARING  APPAREL 

Neither  a  watch  and  chain,  nor  a  sword 
and  belt,  constituting  a  part  of  Bfksonlc  re- 
galia, are  exempt  to  a  bankrupt  as  "wearing 
apparel,"  under  the  Vermont  statute.  In  re 
Everleth  (U.  S.)  129  Fed.  620. 

Lace  neckwear  Is  Included  in  *Vearlng 
apparel  made  wholly  or  in  part  of  lace,"  as 
that  phrase  Is  used  In  paragraph  889,  Tariff 
Act  July  24,  1897,  c  11,  {  1,  Schedule  J,  80 
Stat  181  [U.  S.  Gomp.  St  1901,  p.  1682]. 
Goldenberg  Bros.  &  Go.  y.  United  States  (U. 
S.)  130  Fed.  108»  109. 

WEED. 

''The  word  'weed'  has  a  common,  eyery- 
day  meaning  to  the  mind  of  eyery  man.    It 


may  also  haye  a  technical  meaning  to  the 
botanist  or  the  chemist  It  Is  a  nuisance  to 
the  farmer,  the  gardener,  or  the  owner  of  a 
well-kept  lawn,  notwithstanding  that  some 
weeds  may  contain  yaluable  medicinal  prop- 
erties, which,  when  extracted,  may  be  of 
benefit  and  profit  to  mankind.  But  It  Is  a 
fact  of  common  Information,  of  which  courts 
may  properly  take  Judicial  notice^  that  a 
high,  rank  growth  of  weeds  In  a  populous 
community  has  a  strong  tendency  to  produce 
sickness  and  to  impair  the  health  of  the  In- 
habitants, and  so  may  be  a  nuisance  In  such 
locality,  notwithstanding  they  may  be  com- 
paratlyely  innocuous  in  the  country,  when 
far  away,  from  human  habitation."  A  city 
ordinance  made  It  a  misdemeanor  for  any 
owner,  lessee,  etc.,  of  any  part  of  any  lot  to 
allow  or  maintain  on  any  such  lot  any 
growth  of  weeds  to  a  height  of  oyer  one  foot 
and  defined  the  word  "weeds,"  as  therein 
used,  to  Include  all  rank  yegetable  growth 
which  exhale  unpleasant  and  noxious  odors, 
and  also  high  and  rank  yegetable  growth  that 
may  conceal  filthy  deposits.  Held,  that  a 
conylctlon  for  the  ylolatlon  of  such  ordinance 
was  proper  under  eyldence  tending  to  proye 
that  at  the  time  the  city  gaye  defendant  no- 
tice to  cut  down  the  weeds  on  his  lot  there 
were  weeds  on  the  lot  from  four  to  flye  feet 
high,  about  one-third  of  which  were  sunfiow- 
ers,  the  notice  to  cut  down  the  weeds  hay- 
ing been  giyen  In  July.  City  of  St  Louis  y. 
Oalt  77  &  W.  876,  877,  179  Mo.  8,  63  L.  B. 
A.  77a 

WEEK. 

See  "SnccesBlve  Weeks.* 

WELL  FOUNDED. 

In  discussing  the  contention  that  the  trial 
court  erred  In  charging  that  a  reasonable 
doubt  must  be  "well  founded^  tt  is  said: 
"The  expression  Is  certainly  a  loose  one,  and 
not  to  be  commended.  The  term  'well  found- 
ed' has  a  double  significance.  It  may  mean 
founded  on  good  reasons,  or  It  may  be  de- 
fined as  not  baseless  or  haying  no  support 
In  the  latter  sense  the  Instruction  Is  not 
erroneous,  for  It  Is  well  settled  that  a  doubt 
to  be  reasonable,  must  haye  some  basis  ei- 
ther In  the  eyldence,  or  from  a  lack  of  eyl- 
dence on  some  material  proposition.  In  oth- 
er words,  it  Is  not  a  barely  possible  one,  nor 
one  sought  after,  not  a  capricious  nor  an 
imaginary  one,  nor  one  based  upon  a  snr- 
mlse  or  groundless  conjecture.  In  other 
words,  It  must  be  a  rational  or  substantial 
one,  haying  some  basis  In  reason,  although  It 
need  not  be  such  a  one  as  the  Jurors  may 
be  able  to  glye  a  reason  for.**  State  y.  lia- 
honey,  97  N.  W.  1089, 1091,  122  Iowa,  16& 

WEST  HALF. 

See  "Half.'' 
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WESTERLY. 

The  word  '^eesterlj/'  as  used  In  an  or> 
der  of  the  county  court  Incorporating  a  vil- 
lage, which  describee  the  commons  as  '*on 
the  west  side  of  said  limits  one  quarter  of  a 
mile  in  a  westerly  direction,^  should  be  con- 
strued to  mean  due  west,  rendering  the  de- 
scription definite  and  certain.  State  ex  rel. 
Chandler  v.  Huff.  79  &  W.  1010,  101%  106 
Mo.  App.  864. 

* 

WHARFAGE. 

Wharfage  is  the  use  of  a  wharf  famish- 
ed In  the  ordinary  course  of  navigation.  The 
James  T.  Furber  (U.  S.)  129  Fed.  808,  810. 

WHEN  SO  MADE. 

The  words  '^hen  so  made,*'  In  Oen.  St 
1897,  c  95,  {  600,  and  Gen.  St  1897,  |  4843, 
providing  that  the  case,  when  so  made,  shall 
be  settled,  certified,  and  signed  by  the  judge, 
evidently  include  all  the  preliminary  steps  to 
the  presentation  of  the  case  to  the  Judge  for 
settlement  Butler  r.  Scott  (Kan.)  76  Pac. 
406,497. 

WHENEVER. 

"'Whenever*  is  an  adverb  of  time.  It 
Is  not  the  equivalent  of  *in  any  case.'  Its 
meaning,  and  the  only  meaning  given  to  it 
1^  lexicographers,  is  *at  whatever  time."' 
As  used  in  a  constitutional  provision  that 
whenever  the  requisite  majority  of  the  judges 
of  the  Supreme  Court  of  Appeals  sitting  are 
unable  to  agree  upon  a  decision,  the  case 
shall  be  reheard  by  a  full  bench,  it  does  not 
mean  In  any  case  in  which  the  requisite  ma- 
jority of  thcf  judges  sitting,  etc,  but  means 
at  whatever  time  it  may  happen  that  the 
requisite  majority  of  the  Judges  sitting,  etc., 
the  case  shall  be  reheard.  Funkhouser  v. 
Spahr,  46  S.  B.  878,  879, 102  Va.  806. 

WHERE. 

The  word  '^rhere,"  as  used  tn  the  stat- 
ute providing  that  notice  of  the  time  and 
place  of  taking  depositions  shall  be  served 
on  the  adverse  par^  or  his  attorney,  where 
such  party  or  his  attorney  resides  In  the 
state.  Is  synonymous  with  '^,"  and  assumes 
the  condition  of  one  or  the  other— either  ad- 
verse party  or  litigant— residing  in  the  state. 
Swink  V.  Anthony  (Mo.)  81  S.  W.  916,  916. 

WHEBBUPOlf. 

The  word  '^Frhereupon,'*  as  used  In  a  mu- 
nicipal charter  directing  that  on  ordinances 
being  passed  over  his  veta  the  mayor  shall 
cause  them  to  be  published,  whereupon  they 
shall    be   of   force   as   law,    means    '^fter 
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which,"  and  the  meaning  of  the  provision  is 
that  after  the  commands  of  the  law  as  thus 
given  have  been  obeyed,  and  not  before,  the 
ordinances  shall  be  of  the  force  of  law. 
Mayor  &  Board  of  Trustees  of  Town  of  New 
Iberia  v.  Moss  Hotel  Co.,  86  South.  652^  663, 
112  La.  626. 


WHILE. 

In  Batts*  Ann.  St  art  4860ea,  protect- 
ing persons,  while  engaged  in  the  work  of 
operating  cars,  against  the  negligence  of  any 
servant  or  employ^  of  the  company,  the  word 
''while"  places  a  time  limit  on  the  protection, 
and  means  "during  the  time  such  employ^ 
may  be  engaged  in  the  work  of  operating  the 
locomotive."  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Howard  (Tex.)  80  S.  W.  229,  28a 

WILL 

See  "Found  with  the  Will";  "Good  Will." 
Desire  equivalent,  see  "Desire." 

WILLFUL-WILLFULLY. 

The  term  "willful,"  when  applied  to  the 
intent  with  which  an  act  is  done,  implies  a 
purpose  or  willingness  to  do  the  act  State 
V.  McGahey,  97  N.  W.  866,  867,  12  N.  D.  636. 

The  word  "willful,"  as  used  in  Rev.  St 
U.  S.  {  6841  [U.  S.  Comp.  St  1001,  p.  8628], 
defining  "manslaughter"  as  the  unlawful  and 
willful  killing  of  another  without  malice, 
means  done  wrongfully,  with  evil  intent  It 
means  any  act  which  a  person  of  reasonable 
knowledge  and  ability  must  know  to  be  con- 
trary to  duty;  and,  while  the  act  must  be 
done  with  evil  design  and  knowingly,  still  a 
killing  which  takes  place  under  circumstan- 
ces showing  a  reckless  disregard  for  the  life 
of  another,  and  the  reckless  and  negligent 
use  of  means  reasonably  calculated  to  take 
the  life  of  another,  would  be  a  killing  done 
willfully.  Roberts  v.  United  States  (U.  S.) 
126  Fed.  897,  902,  61  a  O.  A.  427. 

The  word  ''willful,"  used  "in  a  statute 
creating  a  criminal  offense,  means  something 
more  than  an  intention  to  do  a  thing.  It 
implies  the  doing  the  act  purposely  and  de- 
liberately; indicating  a  puipose  to  do  it  with- 
out authority;  careless  whether  he  has  the 
right  or  not;  in  violation  of  law;  and  it  is 
this  which  makes  the  criminal  intent  without 
which  one  cannot  be  brought  within  the 
meaning  of  a  criminal  statute."  State  v. 
Morgan  (N.  C.)  48  S.  B.  670,  671  (quoting 
State  V.  Whltener.  93  N.  O.  690). 

That  the  term  "willfully,"  when  applied 
to  the  intent  with  vrhidh  an  act  is  done,  im- 
plies simply  a  purpose  or  willingness  to  com- 
mit the  act  referred  to.  It  does  not  require 
any  intent  to  violate  law  or  injure  another. 
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Klenk  t.  Oregon  Short  Line  E.  Co.,  76  Pac. 
214  215,  27  Utah,  428. 

The  word  "wUlfully,"  In  Pen.  Code,  | 
639,  subjecting  to  punishment  any  person 
who  willfully  or  maliciously  displaces^  in- 
jures, or  destroys  any  water  main,  means 
something  more  than  a  voluntary  act,  and 
more  also  than  an  Intentional  act  which  in 
fact  is  wrongfnL  It  includes  the  idea  of  an 
act  intentionally  done  with  a  wrongful  pur-' 
pose,  or  with  a  design  to  injure  another,  or 
one  committed  out  of  mere  wantonness  or 
lawlessness.  McMorris  y.  Howell,  85  N.  Y. 
Supp.  1018,  1021,  89  App.  DIy.  272  (citing 
Wass  T.  Sterens,  128  N.  Y.  123,  28  N.  B.  21). 

WnXFUZ.  AMD  MAXJ0ZOV8  XHJUBT. 

The  phrase  '^irillfnl  and  malidons  in* 
Juries  to  the  person  or  property  of  another,** 
as  used  in  Bankr.  Act  July  1,  1898.  c.  541,  | 
17,  Sttbd.  2,  80  Stat  550  [U.  S.  Oomp.  St 
1901,  p.  34281,  providing  that  a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from 
all  his  proyable  debts  except  such  as  are 
Judgments  in  actions  for  fraud  or  for  willful 
and  malicious  injuries  to  the  person  or  prop- 
erty of  another,  includes  a  Judgment  for  dam- 
ages for  criminal  conyersation,  and  hence 
such  a  Judgment  is  not  discharged  by  a  dis- 
charge in  bankruptcy.  Tinker  r.  Colwell,  24 
Sup.  Ot  606,  506^  193  U.  8.  473,  48  L.  Bd.  764. 

WnXFUIi  DEFAUXiT. 

The  words  "willful  default**  imply  more 
than  negligence  or  carelessness.  The  word 
'*willful"  means  intentional,  while  the  word 
"default'*  means  transgression.  Where  a  tes- 
tator exempted  his  trustee  from  liability  for 
losses  occurring  without  his  own  willful  de- 
fault, it  was  evidently  his  intention  to  re- 
lieve the  trustee  from  everything  but  his  in- 
dividual intentional  transgression.  In  re 
Mallon's  BsUte,  89  N.  Y.  Supp.  564,  48  Misc. 
Rep.  569. 

WnXFUIi  DBSBBTIOH* 

Willful  desertion  is  a  breach  of  matri- 
monial duty,  and  is  composed,  first  of  a 
breaking  off  of  matrimonial  cohabitation; 
and,  second,  an  Intent  in  the  mind  to  desert 
Both  facts  must  be  shown.  Mere  cessation 
of  cohabitation  is  not  enough.  Tillis  v.  Til- 
lis  (W.  Va.)  46  S.  B.  926. 

WUXFUI.  TBESPASSEB. 

One  who  takes  the  ore  of  another  from 
his  land  without  right  either  recklessly  or 
with  the  actual  intent  so  to  do  is  a  "willful 
trespasser**;  but  one  who  takes  such  on 
without  right  but  inadvertently  and  unin- 
tentionally, or  in  the  honest  belief  that  he  is 
exercising  his  own  right  is  not  a  "willful 


trespasser.**  Besurrection  Qold  Min.  Go.  r^ 
Fortune  Gold  Min.  Co.  (U.  S.)  129  Fed.  668; 
679. 

WINE 

A  Japanese  alcoholic  beverage  made 
fh>m  rice  hy  processes  sUnilar  to  those  In 
making  beer,  which  resembles  still  wine  in  its 
percentage  of  alcohol,  which  in  quality  is 
only  remotely  similar  to  wine,  is  not  suffi- 
ciently similar  to  warrant  its  classification 
as  such,  under  Act  July  24,  1897,  c  11,  |  1, 
Schedule  H,  par.  296,  80  Stat  174  [U.  & 
Oomp.  St  1901,  p.  16541.  Nishimiya  t.  Unit- 
ed SUtes  (U.  &)  181  Fed.  65a 

WINNER. 

All  those  who  have  won  more  than  they 
have  lost  during  one  sitting  by  playing  at 
cards  are  "winners,**  within  the  meaning  of 
Hurd's  Rev.  St  1901,  a  88,  1 182,  which  pro- 
vides that  any  person  who  shall  at  any  time 
or  sitting  by  playing  at  cards  lose  to  any 
person  so  playing  any  money  amounting  to 
$10,  and  shall  pay  the  same,  may  sue  and 
recover  the  money  by  action  in  assumpsit 
Zellers  v.  White,  70  N.  B.  669,  67%  206  UL 
518.  100  Am.  St  Bep.  24S. 

WIRES. 

The  word  *^sires,**  In  Laws  1890,  e.  566, 
p.  1148,  i  65,  providing  that  the  occupant  of 
any  premises  within  100  feet  of  the  wires  of 
any  electric  light  corporation  may  requiro  It 
to  supply  him  with  electric  light  was  in- 
tended to  designate  the  wire  through  which 
was  distributed  the  electricity  with  which 
the  houses  were  to  be  lighted.  Moore  t. 
Ohamplain  Blectrlc  Co.,  85  N.  Y.  Supp.  87, 
89,  88  App.  Div.  289. 

WISH. 

"Undoubtedly  the  word  *wlsh*  may  be 
equivalent  to  will  or  request  or  direct  if  the 
context  Justifies  that  meaning."  A  testator 
left  his  property  to  his  wife  and  daughter, 
the  will  reciting  that  his  mother  was  living, 
and  dependent  upon  her  children,  and  there- 
fore requested  his  wife  to  pay  her  such  sums 
as  might  be  requisite  for  her  comfort  The 
will  then  added,  "and  It  is  my  wish  and  ex- 
pectation that  when  my  wife,  J.,  shall  make 
her  will,  disposing  of  the  property  left  her 
by  me,  that  she  will  generously  remember 
the  children  of  my  deceased  brother,  W.,  and 
such  others  as  she  may  choose."  The  will 
did  not  create  a  trust  in  favor  of  the  children 
of  the  deceased  brother.  Russell  v.  United 
States  Trust  Ck>.  (U.  S.)  127  Fed.  445,  447 
(citing  Bllven  v.  Seymour,  88  N.  Y.  469;  Phil- 
lips V.  Phillips,  112  N.  Y.  197,  19  N.  B.  411, 
8  Am.  St  Bep.  787). 
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WITH  THE  WILL 

S«e  "Found  -with  the  WUL" 

WITHIN  THE  CITY  LIMITS. 


Where  a  street  rmllroad  company  agreed 
to  lamie  transfer  tickets  within  the  city  llm« 
its,  "within  the  dty  limits*'  was  Interpreted 
as  not  to  apply  only  to  limits  as  then  fixed,  as 
It  most  have  had  In  contemplation  that  the 
dty  in  the  future  might  exercise  the  right  to 
annexing  territory  and  thereby  extend  Its 
limits.  Indiana  R.  Co.  ▼.  Hoffman.  60  N.  B. 
809,  401.  181  Ind.  593. 

WITHIN  THE  STATE. 

See  Property  not  within  the  State."' 

WITHIN  TEN  DAYS. 

Notice  was  posted  In  a  custom  house  that 
It  would  be  dosed  June  17th— a  holiday  ob- 
senred  by  local  custom,  but  not  established 
by  law.  Certain  importers,  having  notice  of 
the  dosing  of  the  custom  house  on  that  day, 
which  was  the  tenth  day  after  the  liqulda* 
tlon  of  their  entry,  filed  a  protest  on  the  day 
following.  Held,  that  the  protest  was  filed 
In  accordance  with  the  requirements  of  sec- 
tion 2931*  Rot.  St,  providing  that  protests 
shall  be  made  '^within  ten  days  after  the 
ascertainment  and  liquidation  of  the  duties.'* 
Frost  ft  Adams  r.  Saltonstall  (U,  8.)  129 
Fed.  481. 

WITHIN  THREE  DAYS. 

See  -Day.- 

WITHOUT  HER  CONSENT. 

-Against    her    will"    synonymous^    ase 
-Against  Her  WlU.** 

WITHOUT  ISSUE. 

See  -Die  Without  Issue.*^ 

WITHOUT  NOTICE 

Bona  fide  purchaser  without  notle%  ase 
.   -Bona  Fide  Purchaser.'* 

WITHOUT  PREJUDICE 

See  -Dismissal  Without  Prejudice.'* 

The  phrase,  -without  prejudice  to  inter- 
ested parties,"  as  used  in  an  order  consoli- 
dating with  involuntary  proceedings  in  bank- 
ruptcy the  proceedings  on  a  voluntary  peti- 
tion subsequently  filed,  cannot  be  construed 
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to  mean  that  a  third  person  who  took  goods 
from  the  possession  of  the  bankrupt  on  a  writ 
of  replevin  from  a  state  court,  after  the  peti- 
tion in  involuntary  bankruptcy  had  been  filed 
and  a  receiver  appointed  therein,  shall  be 
permitted  to  retain  possession  of  the  mer- 
chandise taken  under  the  replevin  suit  If 
any  signification  be  attached  to  the  phrase- 
ology of  the  order  it  must  be  that  the  words 
quoted  were  inserted  for  the  protection  of 
the  petitioning  creditor's  rights  which  inlght 
otherwise  be  defeated,  and  not  for  the  ben- 
efit of  the  adverse  claimant  In  re  Brlskman 
(U.  8.)  182  Fed.  201,  203. 


WITNESS. 

Any  other  witness,  see  -Any  Other.*' 

WOOD. 

See  -Logs  of  Wood.** 

WORK. 

See  "Public  Work**;  "Street  Work.** 

The  word  "work,"  as  used  in  a  dty  char- 
ter, providing  that  all  work  exceeding  In  cost 
a  specified  sum  shall  be  let  to  the  lowest  rea- 
sonable and  responsible  bidder,  includes 
structures  such  as  buildings  and  bridges. 
Chippewa  Bridge  Go.  v.  City  of  Durand 
(Wis.)  09  N.  W.  008,  600. 

"Work,**  as  used  in  Batts'  Ann.  St  'art 
45Q0e,  protecting  all  persons  while  engaged 
in  the  work  of  operating  cars  against  the 
negligence  of  any  servant  or  employ^  of  the 
company,  is  synonymous  with  "at,"  and  In 
its  connection  means  the  doing  of  those 
things  which  constitute  operating  the  loco- 
motives, etc.,  and  the  person  so  engaged  is 
protected  against  the  negligence  of  any  other 
employ^  during  the  time  he  is  engaged  in 
the  act  of  operating  the  machinery.  A  per- 
son employed  about  a  locomotive  roundhouse 
to  take  charge  of  engines  was  not  'while  on 
his  way  to  take  charge  of  a  locomotive  and 
before  he  began  to  perform  the  act  of  op- 
erating the  machinery,  a  servant  engaged  in 
the  work  of  operating  the  cars,  locomotive, 
or  trains  of  a  railroad,  so  as  to  give  him  or 
his  representatives  a  right  to  recover  for  his 
injury  when  caused  through  the  negligence 
of  a  fellow  servant  Gulf,  0.  ft  S.  F.  By. 
Go.  T.  Howard  (Tex.)  80  a  W.  229,  280. 

WOBX  OF  XECBSSZTT. 

^  Courts,  in  construing  the  term  ''neces- 
sity" as  used  in  statutes  relating  to  the  stat- 
ute prohibiting  work  on  the  Sabbath  except- 
ing  work  of  necessity,  is  given  a  liberal  rath- 
er than  a  literal  interpretation,  and  it  is  "not 
an  absolute,  unavoidable,  physical  necessity 
that  is  meant»  but  rather  an  economlfi  and 
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WRONGFUL  act; 


moral  necessity.**  Where  a  belt  In  a  mill 
emiUoylng  200  persons  broke  on  a  Saturday 
through  an  unexpected  defect,  and  could  not 
be  repaired  that  day  because  gasoline  could 
not  be  procured  In  a  town  of  S,000  Inhabit- 
ants, the  repairing  of  it  Sunday  morning, 
without  which  the  mill  would  have  to  be 
shut  down  Monday,  as,  after  the  belt  was 
glued.  It  had  to  dry  18  hours  before  It  could 
be  used,  was  a  work  of  necessity,  within 
the  statute.  State  y.  Ck)llett  (Ark.)  79  S.  W. 
791,  792,  64  Ij.  R.  A.  204  (quoUng  Shipley  r. 
State,  ei  Ark.  216^  219,  22  a  W.  489,  88  S. 
W.  107). 

WORSHIP. 

Bee  "Pouse  of  Worship.** 

WORTHY. 

The  word  ""worthy**  Is  elaatie  In  Its 
meaning,  according  to  the  context  in  which 
used.  It  may — ^perhaps,  more  exactly,  doe»^ 
mean  ylrtuous,  or  of  good  standing,  but  its 
restriction  to  such  significance  would  be  ab- 
surd when  used  in  a  will  enjoining  the  trus- 
tees of  a  fund  to  select  subjects  worthy  of 
assistance;  would  strain  through  a  distorting 
filter  this  testator's  bounty.  In  view  of  the 
situations  which  he  eyidently  contemplated 
as  likely  to  surround  Its  distribution.  Krons- 
hage  ▼.  VarreU  (Wis.)  97  N.  W.  928^  930. 

WOUND. 

See  '"Death  Resulting  from  the  Wound.** 

WRIT  OF  ERROR. 

Appeal  distinguished,  see  ""Appeal.** 

A  writ  of  error  has  been  called  an  orig- 
inal writ,  because  it  Issued  out  of  a  review- 
ing court  and  was  dhrected  to  the  trial  court; 
but  it  acts  upon  the  record  rather  than  upon 
the  parties,  remoylng  the  record  into  the 
supervising  tribunal.  The  Supreme  Court 
declares  it  to  be  "rather  a  continuation  of 
the  original  litigation  than  the  conmience- 
ment  of  a  new  action."  Bristol  t.  United 
States  (U.  S.)  129  Fed.  87,  89,  63  G.  a  A.  629. 

WRIT  OF  SBBOB  OORAX  HOBI8. 

The  function  of  a  writ  of  error  corani 
nobis  '^s  to  vacate  a  Judgment  in  the  court 
where  it  was  rendered  by  bringing  some  fact 
to  the  knowledge  of  that  court  which  was 
not  previously  known,  and  which,  if  known, 
would  have  prevented  the  rendition  of  the 
Judgment"  On  such  a  writ  only  such  errors 
of  fact  can  be  assigned  as  are  consistent 
with  the  record  before  the  court  in  which 
the  case  was  tried.  Hadley  v.  Bemero,  78 
&  W.  64,  67,  103  Mo.  App.  649. 


WRIT  OF  HABEAS  CORPUS. 

Bee  '"Habeaa  Goipoa.** 

WRIT  OF  MANDAMUS. 

See  ""Mandamus.** 

WRIT  OF  PROHIBITION. 

8m  "ProUbltKHL" 

WRIT  OF  REVIEW. 

The  writ  of  review  bears  the  same  rela- 
tion to  bur  system  of  dvil  procedhre  that  tlM 
writ  of  certiorari  sustained  to  the  common 
law,  the  name  only  of  the  latter  havtog  been 
changed  by  statute,  and,  like  the  ancient 
mode  of  procedure,  the  modem  writ  merely 
brings  up  the  record.  McAnlsh  v.  Orant.  74 
Pac  896,  897,  44  Or.  57. 

A  writ  of  reyiew  wiU  lie  only  when  the 
inferior  court  or  tribunal  has  exceeded  its 
Jurisdiction  or  exercised  its  functloBs  ille- 
gally or  contrary  to  the  course  of  procedure 
applicable  to  the  matter  before  it  It  cannot 
be  used  as  a  substitute  for  an  appeal,  nor 
can  the  mere  error  of  an  inferior  court,  offl- 
esTt  or  tribunal,  dther  of  fact  or  of  law,  in 
the  exercise  of  rightful  Jurisdiction,  be  re- 
viewed or  considered  in  such  a  proceeding. 
Farrow  v.  Nevin,  76  Pac  7U,  713»  4i  Or. 
496L 

WRIHEN  CONTRACT. 

A  "written  contracts  has  been  defined  as 
"'one  which  in  all  its  terms  Is  in  writing."* 
Bishop  on  Ck)nt  (Enlarged  Bd.)  |  163.  The 
signature  of  both  parties  Is  not  always  a 
necessary  requisite  to  a  written  contract. 
National  Gash  Register  Oo.  t.  Lesko^  68  AtL 
967,  968^  77  Ck>nn.  27a 

WRONG. 

The  term  "Vrong,"  In  tlie  mazlmt  '"Bq- 
ulty  will  not  suffer  wrong  witho<at  a  rem- 
edy,"" has  a  significance  which  does  not  reach 
violations  of  mere  moral  rights.  Any  other 
wrong  Is  said  to  Involve  a  corresponding  pri- 
mary legal  or  equitable  right,  with  an  eq- 
uitable  or  legal  remedy,  according  to  circum- 
stances, for  the  former,  and  an  equitable 
remedy  for  the  latter.  Harrigan  v.  Gilchrist 
99  N.  W.  909,  9S8»  121  Wis.  127  (dting  Pom. 
Eq.  Jur.  424). 

WBONOFUIi  ACT. 

The  term  "wrongful  act;**  as  med  In 
Bev.  8t  Idaho,  |  4100,  providing  that  when 
a  person's  death  is  caused  by  the  wrongful 
act  of  another  his  hebra  or  personal  represen- 
tatives may  maintain  an  action  for  damages 
against  the  person  causing  the  death,  implies 
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the  omlssdon  of  some  duty,  and  tbat  duty 
must  be  a  duty  owing  to  the  decedent  It 
cannot  be  that  if  the  death  was  caused  by 
rightful  act,  or  an  unintentional  act,  with 
no  omission  of  duty  owing  to  the  decedent, 
it  can  be  considered  wrongful.  The  death 
of  a  free  passenger  on  a  railway  train,  not 
due  to  the  omission  on  the  part  of  the  rail- 
way company  of  any  duty  owing  to  the  de- 
ceased, cannot  be  considered  wrongful,  with- 
in ReY.  St  Idaho,  I  4100.  Northern  Pac.  R. 
Go.  T.  Adams,  24  Sup.  Ot  406»  409,  192  U. 
S.  440,  48  L.  Bd.  618. 


YEAR. 


See  "Fhrst  Ten  Years." 

When  reference  is  made  to  a  certain  year 
the  presumption  is  that  the  calendar  year  is 
meant;  but  where  a  legislative  body  is  act- 
ing under  a  constitution  proriding  a  fiscal 
year  different  from  the  calendar  year,  its 
fiscal  legislation  should  be  referred  to  the 
fiscal  year,  and  not  to  the  calendar  year. 
Stete  T.  Jennings,  47  S.  B.  683,  686,  68  a  O. 
411. 
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